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UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 

 

IN RE: 

 

BRIGGS & STRATTON CORPORATION, et 

al., 

 

   Debtors. 

________________________________________ 

 

ALAN D. HALPERIN, solely as Plan 

Administrator of the Wind-Down Estates of 

Briggs & Stratton Corporation, 

 

   Plaintiff, 

 

v. 

 

STATE OF NEBRASKA, NEBRASKA 

WORKERS’ COMPENSATION COURT and 

ZURICH-AMERICAN INSURANCE 

COMPANY, 

 

   Defendants. 

In Proceedings Under Chapter 11 

Hon. Kathy A. Surratt-States 

 

Case No. 20-43597-659 

(Jointly Administered) 

 

 

 

 

Adversary No. 25-04044-659 

 

 

 

 

 

 

MOTION TO DISMISS FOR LACK OF SUBJECT MATTER 

JURISDICTION AND INSUFFICIENCY OF SERVICE OF PROCESS,  

OR IN THE ALTERNATIVE, FOR ABSTENTION 

 

COME NOW the Nebraska Workers' Compensation Court (the “WC Court”) and the State 

of Nebraska (the “State”) (collectively, the “Movants”) and move this court for an order dismissing 

this adversary proceeding for lack of subject-matter jurisdiction pursuant to Federal Rules of Civil 

Procedure 12(b)(6) and 12(b)(1). In the event this case is not dismissed, Movants respectfully 

submit that this Court should abstain pursuant to 28 U.S.C. § 1334(c)(1) and 28 U.S.C. §2201.      
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I. INTRODUCTION 

This adversary proceeding must be dismissed under Rule 12(b)(6) because Plaintiff (the 

“Plan Administrator”) fails to state a cause of action and because the Plan Administrator fails to 

properly invoke this Court’s subject matter jurisdiction.  While the Plan Administrator purports to 

bring a declaratory judgment action under 28 U.S.C. §2201, the Plan Administrator truly seeks to 

bring a turnover action under 11 U.S.C. §542(a)(Complaint, at ¶s 24 and 29) as well as an action 

for a money judgment (under undisclosed legal theories).  The simple fact, known to the Plan 

Administrator for several years, is that Movants are not in possession, custody, or control of any 

property of the above-referenced Debtors’ estates as is required for an action under 11 U.S.C. 

§542(a).  Further, neither of Movants owes a “matured debt” to any of Debtors’ estates as is 

required for an action under 11 U.S.C. §542(b).  The WC Court is a judicial branch of the sovereign 

state of Nebraska which hears and determines claims of injured workers pursuant to the Nebraska 

Workers’ Compensation Act and is not the surety, the beneficiary, or the principal of the Surety 

Bond that is purportedly the subject of the action before this Court; a Surety Bond Allmand Bros 

Inc. was permitted to obtain in order to self-insure its workers’ compensation liability.  

While this adversary proceeding should be dismissed, Movants further respectfully seek 

abstention if their motion to dismiss is not granted.  

II. FACTUAL BACKGROUND 

1. The WC Court is a subset of the judicial branch of the sovereign state of Nebraska.  

It is comprised of six (6) judges appointed by the governor of the state, who elect a presiding judge 

subject to approval of the Nebraska Supreme Court.   The WC Court hears and determines claims 

of injuries caused by workplace accidents or diseases and its decisions are subject to appeal to the 

Nebraska Court of Appeals.    
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2. Allmand Bros, Inc. (“Allmand”) is a subsidiary of Briggs & Stratton Corporation, 

and operated a manufacturing facility in Holdrege, Nebraska.  On June 1, 2016, Allmand became 

self-insured for its worker’s compensation liability, following the approval of the WC Court 

pursuant to Neb. Rev. Stat. § 48-145.  The Nebraska Workers’ Compensation Act (the “Act”), 

which governs proceedings in the Workers’ Compensation Court in Nebraska, permits employers, 

with the approval of the Nebraska Workers’ Compensation Court, to self-insure its workers’ 

compensation liability by posting, among other things, a surety bond.  Allmand’s initial surety 

bond was set at $838,432.00. 

3. On October 23, 2018, the initial surety bond was cancelled and replaced by  a Surety 

Bond issued by the Fidelity and Deposit Company of Maryland, a subsidiary of the Zurich 

American Insurance Company (hereinafter “Zurich”). The Surety Bond at issue in this action is 

attached hereto and incorporated herein as EXHIBIT A and provides in relevant part: 

If the Principal is granted permission to carry its own risk and fails to pay or 

suspends payment of any or all benefits provided or assessments required by the 

Nebraska Workers’ Compensation Act, or it becomes insolvent, then Surety shall 

be obligated to pay such benefits or assessments directly to affected party for and 

on behalf of the Principal to the extent of Surety’s obligation hereunder. 

 

If the said Principal shall suspend payment or shall become insolvent or a receiver 

shall be appointed for its business, the undersigned Surety will pay said award or 

awards, to the extent of its liability, under this bond, before the expiration of thirty 

(30) days after the same becomes, or become, final, without regard to any 

proceedings for liquidation of said Principal. 

 

Should this bond be canceled and not replaced by coverage accepted by the 

Nebraska Workers’ Compensation Court, then the Surety’s obligation for 

settlement of all accidents, acts, happenings or events prior to the date of 

cancellation shall continue. 

 

4. The WC Court is not, and is not alleged by the Plan Administrator to be, a party to 

any agreement between Allmand and Zurich concerning any collateral that Allmand posted with 

Zurich to obtain the Surety Bond.  
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5. On or about July 20, 2020 Briggs & Stratton Corporation and numerous of its 

affiliates (the “Debtors”) filed voluntary petitions for relief under Chapter 11 of Title 11 of the 

United States Code.  In Sept. of 2020 the Court approved a sale of Debtors’ assets [Doc. No. 898].  

Thereafter, on Dec. 18, 2020, the Court entered an order confirming a Joint Chapter 11 Plan [Doc. 

No. 1485].  On March 10, 2022, the Court entered an order [Doc. No. 2101] closing several of the 

Debtors’ cases and on Oct. 12, 2022, the Court entered a further closing order which closed the 

cases of Billy Goat Industries, Inc. (Case 20-10575) and Allmand Bros., Inc. (Case 20-

43598)[Doc. No. 2134].   In short, Debtors’ assets were sold more than five (5) years ago and a 

Chapter 11 Plan was confirmed nearly five (5) years ago.  The Chapter 11 case of Allmand Bros., 

Inc. (the Debtor whose surety bond is at issue in this action) was closed three (3) years ago.   

6. The Debtors sent a letter to the WC Court dated August 3, 2020, asserting that they 

“provided the state of Nebraska collateral that exceeds the liability for the prepetition workers’ 

compensation claims.”  (EXHIBIT B hereto). The WC Court responded, reminding Debtors that 

the Surety Bond is not collateral that the WC Court could possibly return to Allmand (EXHBIIT 

C hereto).  Thus began the long saga involving the Debtors’ and then the Plan Administrator’s 

mistaken belief that the WC Court held the deposit that was security for the Surety Bond.  

7. Put simply, the WC Court does not hold any money or any other form of collateral 

for the Surety Bond.  Rather, the WC Court understands, based on representations made by both 

the Plan Administrator in the Complaint, and by Zurich, that Zurich is in possession and control 

of such collateral1.   

 
1 Further, Movants understand that the collateral is only a portion of a single common fund held by Zurich to secure 

its surety obligations to/among multiple states. 
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8. The WC Court has consistently and repeatedly informed the Debtors and the Plan 

Administrator that it does not hold any cash or any collateral for the Surety Bond.  The WC Court 

long ago informed both the Debtors and the Plan Administrator that if they wished to cancel the 

Surety Bond, it was their obligation to procure a policy of workers’ compensation insurance 

acceptable to the WC Court and in compliance with Nebraska law.  Such replacement insurance is 

commonly referred to as a “Loss Portfolio Transfer” (the “LPT”).   

9. By May 23, 2023, the WC Court provided the Plan Administrator with all the 

information in its possession to facilitate a LPT.  The Plan Administrator acknowledged this in its 

communication on that date, stating, “So now the ball is in our court to find a suitable/acceptable 

LPT.”  EXHIBIT D.   The Plan Administrator has not done so. 

10. The WC Court has not entered an appearance or filed a proof of claim in any of the 

Jointly Administered Debtors’ bankruptcy proceedings and has not filed a waiver of immunity.  

III. THIS COURT DOES NOT HAVE SUBJECT MATTER JURISDICTION.  

Federal courts are courts of limited jurisdiction, possessing only that power authorized by 

the Constitution and statutes. Great Lakes Gas Transmission Ltd. P'ship v. Essar Steel Minn. LLC, 

843 F.3d 325, 328 (8th Cir. 2016) (citing Gunn v. Minton, 568 U.S. 251, 256 (2013)).  The 

Eleventh Amendment limits the power of federal courts to hear lawsuits brought “against a state 

or state agency, regardless of the nature of the relief sought, unless Congress has abrogated the 

states’ immunity or a state has consented to suit or waived its immunity.” Rodgers v. Univ. of 

Missouri Bd. of Curators, 56 F. Supp. 3d 1037, 1049 (E.D. Mo. 2014) (internal quotations and 

citations omitted).   Movants did not enter their appearance in the bankruptcy cases, did not file 

claims in the bankruptcy cases, and have not filed any consent to waive immunity. 
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Further, to the extent that the Complaint purports to plead a claim for turnover under 11 

U.S.C. §542, the Plan Administrator does not properly invoke the subject matter jurisdiction of the 

Court because the Plan Administrator has not alleged, and cannot prove, that the Movants are in 

possession of any collateral for the Surety Bond or of any property of any of the bankruptcy estates 

of the Briggs & Stratton Corporation entities.  Indeed, at par. 14 of its Complaint, the Plan 

Administrator expressly states “[a]t issue is cash collateral in the possession of Zurich.” [Doc. 

No. 1, at par. 14](emphasis added).  As the Plan Administrator admits Movants are not holding 

property of any of the estates, a turnover action against the Movants must fail. Additionally, 

because the Surety Bond is not property of the estates, there is no basis for a turnover action.  In 

re Farmland Industries, Inc., 296 B.R. 793, 803 (8th Cir. BAP 2003); In re Mansfield Tire and 

Rubber Company, 660 F.2d 1108 (6th Cir. 1981); Matter of Lockard, 884 F.2d 1171 (9th Cir. 1989); 

and In re McLean Trucking Co., 74 B.R. 7820 (Bankr. W.D. N.C. 1987).  In either case, this court 

must dismiss the Complaint for want of subject-matter jurisdiction. Seminole Tribe of Fla. v. Fla., 

517 U.S. 44, 75-76, 116 S. Ct. 1114, 134 L.Ed.2d 252 (1996).  

A. The Nebraska Workers’ Compensation Act. 

The Nebraska Workers’ Compensation Act (the “Act”) and the rules promulgated by the 

WC Court govern the Surety Bond.  The Act permits an employer, with the approval of the Court, 

to self-insure its workers’ compensation liability. Neb. Rev. Stat. § 48-145. The Act provides that 

the WC Court may require the deposit of an acceptable security, indemnity, trust, or bond to secure 

the payment of compensation liabilities. Any bond provided by a self-insured employer is issued 

for the payment of valid claims of the self-insurer’s employees and the people to whom the self-

insurer has agreed to pay benefits under the Act. Neb. Rev. Stat. § 48-145(4). Allmand elected to 

obtain a Surety Bond in lieu of a cash deposit, indemnity, or trust.  
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The Act requires insurance policies to contain a provision that, upon the bankruptcy of an 

employer, the insurer “will promptly pay to the person entitled to the same all benefits conferred 

by such act, and all installments of the compensation that may be awarded or agreed upon, and 

that the obligation shall not be affected by the insolvency or bankruptcy of the employer or his or 

her estate or discharge therein . . .” Neb. Rev. Stat. § 48-146.  The Surety Bond provides “If the 

said Principal shall suspend payment or shall become insolvent or a receiver shall be appointed for 

its business, the undersigned Surety will pay said award or awards, to the extent of its liability, 

under this bond, before the expiration of thirty (30) days after the same becomes, or become, final, 

without regard to any proceedings for liquidation of said Principal.” 

Rule 73 G of the Rules of Procedure of the Nebraska Workers’ Compensation Court, which 

govern application of Nebraska law to the bonding requirement, provides that an employer  

 

whose approval to self-insure has been terminated for at least two years may 

submit a written request to the court to reduce the amount of security. At its 

discretion, with satisfactory proof of the actual amount of outstanding 

compensation liabilities, the [WC Court] may approve a reduction in the amount 

of security required. Unless an employer provides the [WC Court] with 

satisfactory proof of the transfer of all outstanding compensation liabilities, no 

security will be released for at least two years after the last payment to or on 

behalf of the claimant on any and all claims arising during the period the 

employer was approved for self-insurance. 

 

The Surety Bond is for the benefit of Allmand’s former employees, and the Debtors have no 

interest in the bond.  See, Farmland, and related cases cited supra.  Further, it is the Plan 

Administrator’s burden to submit “satisfactory proof of the transfer of all outstanding 

compensation liabilities” which could have been satisfied by purchasing a LPT which, for more 

than two (2) years, he failed to do.  Instead, the Plan Administrator chose to file this action naming 

sovereigns as defendants when he should have obtained a release of the Surety Bond by providing 

a LPT acceptable to the WC Court as required by Nebraska law.   
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B. Sovereign Immunity. 

The sovereign immunity embodied in the Eleventh Amendment to the Constitution of the 

United States of America “is jurisdictional in nature” and deprives courts of the power to hear suits 

against the United States absent Congress’s express consent. United States v. Miller, 604 U.S. 518, 

519 (2025). The Supreme Court has “repeatedly held that an unconsenting State also is immune 

from suits by its own citizens.” Tennessee Student Assistance Corp. v. Hood, 541 U.S. 440, 446 

(2004). The WC Court, as an arm of the State, is entitled to assert its sovereign immunity. Central 

Virginia Community College v. Katz, 546 U.S. 356, 360 (2006). 

In Katz, while the Supreme Court found that the states’ sovereign immunity does not 

provide a defense to preference actions based on the historical context in which the states ratified 

the Bankruptcy Clause at the Constitutional Convention, it nonetheless noted that bankruptcy 

jurisdiction is at its core in rem jurisdiction that does not implicate a state’s sovereign immunity 

nearly to the same degree as other kinds of jurisdiction. Id., at 361-368. The Supreme Court 

concluded states waived sovereign immunity both with respect to actions involving a bankruptcy 

court’s in rem jurisdiction as well as actions ancillary to that in rem jurisdiction Id. at 373. 

Katz distinguished its prior decision in U.S. v. Nordic Village, Inc., 503 U.S. 30 (1992) 

which held that a trustee’s action to recover a post-petition transfer to the Internal Revenue Service 

was barred by sovereign immunity.  Nordic Village held that the trustee’s action did not invoke 

the bankruptcy court’s in rem jurisdiction because the trustee sought to recover a sum of money, 

not “particular dollars” and there was therefore no res to which the bankruptcy court’s in rem 

jurisdiction could have attached.  The Supreme Court stated: “A suit for payment of funds from 

the Treasury is quite different from a suit for the return of tangible property in which the debtor 

retained ownership.” Id. at 38-39.  In Katz  the Supreme Court acknowledged the holding and 
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reasoning of Nordic Village, but concluded that the proper characterization of the preference action 

before it as an action in rem or ancillary to in rem jurisdiction was distinguishable because, unlike 

the plaintiff in Nordic Village, the Katz trustee sought both a return of the “value” of the preference 

and a return of the actual “property transferred.” Katz, 546 U.S. at 372 n.10. 

In this matter, to the extent that the Complaint purports to plead a cause of action for 

turnover under 11 U.S.C. §542, the Plan Administrator cannot recover from Movants whatever 

collateral, if any, that was pledged by Allmand and paid to Zurich as there is no res to recover 

from the WC Court or the state of Nebraska.   Neither the WC Court nor the state of Nebraska 

holds any res; and to the extent it exists, the Plan Administrator admits it is held by Zurich.  See, 

Complaint, at par. 14.  Instead, the Plan Administrator seeks a money judgment against the 

Movants under the guise of a “turnover” action, and in fact seeks to use the “turnover” action as a 

trojan horse to obtain an adjustment of the amount of the Surety Bond, a matter determined 

exclusively by Nebraska law.  There is simply no dispute between the Plan Administrator and 

Movants over any res to which this Court’s in rem jurisdiction could attach.  If this Court were to 

purport to order the Movants to turnover a sum of money, payable only out of their own coffers, 

to the Plan Administrator, such an order would be nothing more than a money judgment wholly 

outside of this Court’s in rem jurisdiction.  No matter how the Plan Administrator cuts it, this suit 

impermissibly intrudes upon Movants’ sovereignty in contravention of the Eleventh Amendment.  

Importantly, the Plan Administrator has known for years that Movants are not in 

possession of any collateral or of any property of Allmand.  Yet, in the absence of a res the Plan 

Administrator asks this Court to interject itself into Nebraska law governing Allmand’s self-

insured status under the Nebraska Workers’ Compensation Act, a fundamental element of the 

Movants’ sovereignty. The Plan Administrator asks this Court to do so even though the Plan 
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Administrator has failed to provide any alternative means to protect Allmand’s former workers as 

required by the Act and the rules of the WC Court.  Because this action does not involve any res 

to which this Court’s in rem jurisdiction could attach, or any actual controversy, the Complaint 

must be dismissed as to the Movants based on their sovereign immunity. 

C. Section 106 does not expand the abrogation of 

sovereign immunity to “nested claims”. 

 

Though not addressed in its Complaint, the Plan Administrator relies on 11 U.S.C. §106(a)  

which provides that sovereign immunity is abrogated with respect to the avoidance actions 

enumerated therein, thereby granting courts the power to hear claims against the states or federal 

government under those provisions. However, 11 U.S.C. §106(a) when “read as a whole, makes 

clear that it operates like any other waiver of sovereign immunity: It is ‘merely jurisdictional’ and 

does not establish any substantive rights against the Government.”  United States v. Miller, 604 

U.S. 518, at 528.  Section 106(a) only operates to abrogate sovereign immunity as to the claims 

listed therein and not as to state law claims that may be “nested within” the Section 106(a) claims.  

Id., at 532 (any ambiguity must construe any ambiguity in favor of the sovereign).  Under the Plan 

Administrator’s own admission in this action, neither the WC Court nor the State is in possession 

of any res that could be turned over, their sovereign immunity has not been abrogated by Section 

106(a).  The Plan Administrator’s callous and cavalier mischaracterization of its claims, given its 

actual knowledge that Movants have not held and do not hold any assets of the estate (a fact the 

Plan Administrator admits), and the attempt to cloak the Plan Administrator’s real claims as a 

turnover action cannot be allowed to overcome Movants’ immunity.  
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D. The Plan Administrator’s Turnover claim against 

the State and the Court exceeds the Scope of Section 542.  

 

The Plan Administrator’s turnover power is limited to property of the estates in the above-

captioned cases.  Turnover is a remedy designed to deal with assets that are clearly the debtor’s 

and then subsequently converted or transferred.  U.S. v. Whiting Pools, Inc., 462 U.S. 198, 205-

06, 103 S. Ct. 2309 (1983). “Turnover under Section 542 is available only for property that is 

undeniably estate property (citations omitted) … Turnover is not permitted where a bona fide 

dispute exists as to ownership of the subject property.” In re Patriot Coal Corporation, 631 B.R. 

648, 656 (Bankr. E.D. Mo. 2021).   Further, and as noted above, Movants neither possess nor 

control any of the collateral deposited pursuant to the agreements between Allmand and Zurich. 

To the extent that the Complaint purports to plead a turnover action (as opposed to the 

stated declaratory judgment action), the action against the Movants must be dismissed because, as 

noted supra, the Surety Bond is not property of the estates in the above-captioned cases.  In re 

McLean Trucking Co., 74 B.R. 820, 827-828 (Bankr. W.D. N.C 1987) (a bond posted to satisfy 

the debtor’s obligations as self-insurer of workers’ compensation claims is not property of the 

estate so that the bankruptcy court lacked jurisdiction to enjoin a proceeding to collect on the 

bond); In re Lockard, 884 F.2d 1171, 1178 (9th Cir.1989) (refusing to extend the automatic stay 

to enjoin claims against the debtor’s surety because a surety bond is not property of the estate); In 

re Hallmark Builders, Inc., 205 B.R. 974, 976 (Bankr. M.D. Fla. 1996) (a surety bond posted to 

meet the debtor’s licensing requirements was not property of the estate because under Florida law 

the debtor never had a property interest in the bond); and In re Nelson Quality Eggs, 1989 WL 

29877, at *1 (Bankr. D. Minn. 1989) (surety bond was not property of the estate under state law 

and public policy regarding what interests are to be protected by bond).  
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Allmand has no interest in the Surety Bond under Nebraska law, which provides that the 

bond is for the benefit of its employees and the payment of their injuries.  Neb. Rev. Stat. § 48-

145(4).  Because the Surety Bond is not property of the estates,  and because Movants are not in 

possession of the alleged collateral for the Surety Bond, the Plan Administrator’s turnover claim 

against the Movants does not invoke this Court’s in rem jurisdiction and therefore the Movants did 

not waive their sovereign immunity. In re Philadelphia Entertainment and Development Partners, 

L.P., 611 B.R. 51, 68 (Bankr. E.D. Penn. 2019).  

E. The Plan Administrator’s Turnover claim against 

the State and the WC Court is not ripe. 

 

The Plan Administrator’s turnover claim against the Movants must be dismissed for the 

additional reason that his claim to the Surety Bond is not ripe. “Not surprisingly, turnover claims 

for assets which are the subject of disputed causes of action are routinely dismissed as not being 

ripe. . . . Section 542 allows for the collection of debts owed to a bankruptcy estate, but it is not 

meant as a substitute method for resolving contractual disputes.” In re Patriot Coal Corporation, at 

656 (internal citations omitted). In addition to the absence of a res in the possession of Movants, 

the WC Court and the state of Nebraska dispute that the Plan Administrator has an interest in the 

Surety Bond and therefore a turnover action against the Movants is not ripe.  As there is no res, 

there is no present case or controversy for this Court to decide and the case must be dismissed.  

Arizonans for Off. Eng. v. Arizona, 520 U.S. 43 (1997)(at all stages of an action an actual case or 

controversy must exist).  Absent a present case or controversy, a federal court “has no business 

deciding legal disputes or expounding on law”.  Already, LLC v. Nike, Inc., 568 U.S. 85, 90 

(2103)(citing DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 341 (2006)). 
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IV. THIS COURT SHOULD ABSTAIN FROM HEARING THIS MATTER. 

Congress granted district courts original, but not exclusive, jurisdiction of all civil 

proceedings related to cases under title the Bankruptcy Code. 28 U.S.C. § 1334(b). “Related to” 

proceedings are “civil proceedings which do not invoke a substantive right created by bankruptcy 

but nonetheless fall within the jurisdiction of the bankruptcy court because they share a nexus with 

the bankruptcy case and will have some “conceivable effect” on the administration of the debtor's 

estate.” In re AFY, Inc., 571 B.R. 825, 834 (8th Cir. BAP 2017) (quoting In re Dogpatch U.S.A., 

Inc., 810 F.2d 782, 786 (8th Cir.1987)). A proceeding is “related to” if the “outcome of that 

proceeding could conceivably have any effect on the estate being administered in the bankruptcy. . 

. . [T]his broad test is met if the proceeding ‘could alter the debtor's rights, liabilities, options, or 

freedom of action ... and which in any way impacts upon the handling and administration of the 

bankruptcy estate.’” Id.   

While the Movants maintain that the Complaint in this matter should be dismissed, cause 

also exists for this Court to abstain from hearing the case under 28 U.S.C. § 1334(c)(1) because of 

the interests of justice, comity with the state courts, and respect for Nebraska law.  Factors which 

courts in the Eighth Circuit consider in determining whether permissive abstention is appropriate 

include: 

(1) the effect or lack thereof on the efficient administration of the estate if a Court 

recommends abstention; 

 

(2) the extent to which state law issues predominate over bankruptcy issues; 

 

(3) the difficult or unsettled nature of the applicable law; 

 

(4) the presence of a related proceeding commenced in state court or other nonbankruptcy 

court; 

 

(5) the jurisdictional basis, if any, other than 28 U.S.C. § 1334; 
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(6) the degree of relatedness or remoteness of the proceeding to the main bankruptcy case; 

 

(7) the substance rather than the form of an asserted “core” proceeding; 

 

(8) the feasibility of severing state law claims from core bankruptcy matters to allow 

judgments to be entered in state court with enforcement left to the bankruptcy court; 

 

(9) the burden on the bankruptcy court's docket; 

 

(10) the likelihood that the commencement of the proceeding involves forum shopping by 

one of the parties; 

 

(11) the existence of a right to a jury trial; and 

 

(12) the presence in the proceeding of nondebtor parties. 

 

In re Stabler, 418 B.R. 764, 769 (B.A.P. 8th Cir. 2009) (citing In re Williams, 256 B.R. 885,  893-

894 (8th Cir. BAP 2001)); See also In re Ross, No. 18-61269-CAN7, 2019 WL 4741707 at*5 

(Bankr. W.D. Mo. Sept. 27, 2019) (listing similar factors); and Burford v. Sun Oil Co., 319 U.S. 

315, at 318, 325-327 (1943)(abstention proper where action implicates complex and specialized 

regulatory scheme with which federal courts have no expertise).   Of course, a court may consider 

abstention sua sponte.  Stabler, at 769 (citations omitted).  

Each of the foregoing factors weighs in favor of abstention. There will be no adverse effect 

on the administration of the Debtor’s estates if a Nebraska state court decides the issues, as the 

Debtors first asserted a claim to the Surety Bond nearly five years ago, such that any delay caused 

by filing this case in Nebraska is immaterial to the administration of the Estates. The laws of the 

State of Nebraska not only predominate the Plan Administrator’s claims, Nebraska law completely 

controls them. This Court should not (and likely cannot) order the types of relief requested by the 

Plan Administrator as it does not have subject matter jurisdiction or, for that matter, jurisdiction 

over a state court in a foreign jurisdiction.  See, In re Hickman, 265 B.R. 873, 877-878 (Bankr. 

N.D. Ohio 2001)(state courts are “unquestionably better” suited to resolve workers compensation 
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issues).  There is no jurisdictional basis for this Court to rule on the Plan Administrator’s claims 

other than 28 U.S.C. § 1334.  The Plan Administrator’s claim is not a core proceeding, as he seeks 

a money judgment against the Movants rather than the turnover of property in Movants’ possession 

(there is none – by the Plan Administrator’s admission).  The Plan Administrator engaged in forum 

shopping by filing an action against the Movants in this Court rather than in a Nebraska court 

which has jurisdiction over the issue of an appeal of a bonding determination. Movants are not 

only nondebtor parties, they have neither appeared in nor filed claims in any of the Debtors’ 

respective Chapter 11 cases.  This action is, quite frankly, nothing more than a challenge to 

Nebraska’s bonding requirements under the Nebraska Workers’ Compensation Act, disguised as 

a turnover action, masquerading as a declaratory judgment action.   

So callous and cavalier is the Plan Administrator with the facts, the law, and its pleading, 

that its Complaint is styled “Complaint for Declaratory Relief” and its sole cause of action is 

presented to this Court as a claim “For Declaratory Relief”.   In its prayer for relief; however, the 

Plan Administrator seeks far more than a mere declaration of rights.  It seeks: (a) a judgment to 

compel “Defendant” (there are in fact three Defendants in this action) to turn over $656,599.82; 

(b)  a judgment for unknown damages (again, against an unspecified “Defendant”); (c) a judgment 

– under Nebraska law – directing the WC Court to “refund” the Surety Bond proceeds (there are 

no funds which either of Movants can “refund” as Movants possess no “proceeds”); and (d) other 

relief.    As noted above, and as the Plan Administrator has known for a number of years, Movants 

neither possess nor control the cash collateral for the Surety Bond; those funds are in the possession 

of Zurich.  See, Complaint, at ¶ 14.  Further, if the Plan Administrator truly seeks a declaration of 

rights, the proper venue for that action is the state courts of Nebraska, which have significant 

experience and expertise in, and jurisdiction over, the applicable law governing the rights with 
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respect to which the Plan Administrator seeks a declaration.  See, Wigton v. Berry, 949 F. Supp.2d 

616 (W.D. Pa. 2013) (holding the declaratory judgment statute does not effect waiver of sovereign 

immunity).  Accord, Clayton v. District of Columbia, 931 F. Supp.2d 192 (D.C. 2013).  See also, 

Public Service Commission of Utah, et. al. v. Wycoff Co., Inc., 344 U.S. 237, 242 

(1952)(declaratory judgment action cannot be used to supplant authority of applicable court or 

agency); and Burlington Northern, Inc. v. Chicago and North Western Transportation Company, 

649 F.2d 556, 559 (8th Cir. 1981). 

In sum, even if this Court has subject matter jurisdiction and authority to enter final orders 

on the Plan Administrator’s claims, the factors set out in Stabler overwhelmingly favor abstention 

pursuant to 28 U.S.C. § 1334(c)(1).  

V. CONCLUSION  

The Plan Administrator has had a simple remedy to address his claim that “excess” 

collateral exists for the Surety Bond - he should have obtained a policy of workers’ compensation 

insurance in a form acceptable to the WC Court and consistent with Nebraska law.  Instead, the  

Plan Administrator brought this action against the Movants seeking turnover of property that is 

not, and never was, in Movants’ possession with respect to a Surety Bond that itself is not property 

of the Estates.  The Plan Administrator’s claims are ambiguous, mutually exclusive, convoluted, 

unripe, and Movants have not waived their sovereign immunity.  For the foregoing reasons, this 

Court should dismiss, with prejudice, the Plan Administrator’s Complaint and grant the Movants 

such other and further relief as is just, including abstention from hearing this action. 
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STATE OF NEBRASKA, NEBRASKA WORKERS’ 

COMPENSATION COURT, Defendants 

 

By: /s/ Robert A. Breidenbach 

 Mathis, Marifian & Richter, LTD. 

 23 Public Square, Suite 300 

 PO Box 307 

 Belleville, IL 62220 

 (618) 234-9800 

 rbreidenbach@mmrltd.com 

 

 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that on February 10, 2026, I electronically filed the foregoing document 

with the Clerk of the Court using the CM/ECF system which sent notification of said filing to all 

CM/ECF participants. 

 

   /s/ Robert A. Breidenbach 
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