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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 
IN RE:      § CHAPTER 11 
      § 
ZACHRY HOLDINGS, INC., et al.1  § CASE NO. 24-90377 (MI) 
      § 
 DEBTORS.    § (JOINTLY ADMINISTERED) 

 
INTERNATIONAL BANK OF COMMERCE’S LIMITED OBJECTION TO 

DEBTORS’ EMERGENCY MOTION FOR ENTRY OF INTERIM AND FINAL 
ORDERS (I) AUTHORIZING THE DEBTORS TO (A) CONTINUE OPERATING THEIR 
CASH MANAGEMENT SYSTEM AND MAINTAIN EXISTING BANK ACCOUNTS, (B) 

CONTINUE TO PERFORM INTERCOMPANY TRANSACTIONS, (C) MAINTAIN 
EXISTING BUSINESS FORMS AND BOOKS AND RECORDS, AND (D) CONTINUE 

UTILIZING CORPORATE CREDIT CARD PROGRAMS, AND (II) GRANTING 
RELATED RELIEF [ECF NO. 13]  

 
TO THE HONORABLE MARVIN ISGUR 
UNITED STATES BANKRUPTCY JUDGE: 

 
COMES NOW, THE INTERNATIONAL BANK OF COMMERCE (“IBC”), and files 

this its Limited Objection (the “Limited Objection”) to Debtors’ Emergency Motion for Entry of 

Interim and Final Orders (I) Authorizing the Debtors to (A) Continue Operating Their Cash 

Management System and Maintain Existing Bank Accounts, (B) Continue to Perform Intercompany 

Transactions, (C) Maintain Existing Business Forms And Books and Records, and (D) Continue 

Utilizing Corporate Credit Card Programs, and (II) Granting Related Relief (the “Cash Management 

Motion”) [ECF No. 13], and would respectfully show the Court as follows: 

1. The International Bank of Commerce (“IBC”), is the assignee under the terms of 

an account, per the Assignment of Deposit Account by Zachry Industrial, Inc. (“Zachry 

Industrial”), and the Letter of Credit in the amount of $5,000,000.00, issued by IBC on behalf of 

 
1 The last four digits of Zachry Holdings, Inc.’s tax identification number are 6814.  A complete list of each of the 
Debtors in these chapter 11 cases and the last four digits of their federal tax identification numbers may be obtained 
on the website of the Debtors’ proposed claims and noticing agent at www.kccllc.net/zhi.  The location of the 
Debtors’ service address in these chapter 11 cases is: P.O. Box 240130, San Antonio, Texas 78224.  
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Zachry Group, Inc. (“Zachry Group”) as Applicant, and Ace Insurance, et al. as beneficiary, a 

true and correct copy of which is attached as Exhibit 1.  In addition, an account agreement 

between IBC and Zachry Industrial, for Account No. *****6519, evidences an agreement 

between the parties with respect to the deposit account – confirming a security interest on behalf 

of IBC in proceeds of the account, a true and correct copy of which is attached as Exhibit 2.  An 

Irrevocable Letter of Credit was issued by IBC on December 17, 2001, secured by the 

Assignment of Deposit Account, and Account Agreement, covering all debts and liabilities 

arising under the Letter of Credit, effective December 17, 2001, a true and correct copy of which 

is attached as Exhibit 3.  IBC as holder of the pledged account and subject to the terms and 

conditions as set forth within the Assignment of Deposit Account, is secured by account deposits 

in the amount of Five Million Dollars and 00/10 ($5,000,000.00), which account is maintained 

by IBC, subject to the terms set forth within the Letter of Credit.  

2. The Letter of Credit is an Irrevocable Standby Letter of Credit, automatically 

extendable for periods of one (1) year, unless notice in writing is issued at least sixty (60) days 

prior to the expiration date – entitling the beneficiary to draw upon the Letter of Credit.  The 

Letter of Credit has been renewed and extended, and remains in effect as of the petition date.  

3. The Assignment of Deposit Account and the deposit account agreement provides 

IBC with security interest in the deposit account and proceeds thereof, to compensation for any 

and all indebtedness, or obligations of Borrower, including Zachary, LLC (or any of them) in any 

capacity, whether as borrower or guarantor or otherwise, including all costs, fees and expenses, 

and specifically in relation to any indebtedness resulting by or through the Letter of Credit, dated 

December 12, 2001, in the original amount of Five Million Dollars ($5,000,000.00), together 

with all renewals and extensions thereof.  
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4. Commensurate with the filing for relief under Chapter 11, Zachry Holdings, et al. 

requested first day relief, including use cash collateral [ECF No. 24], and request to maintain 

cash management systems, and maintaining bank accounts [ECF No. 13].  The IBC pledge 

account and Letter of Credit are not referenced within the cash collateral motion, it appearing 

that the relief sought, does not seek direct use of the IBC pledged account funds.  However, the 

proposed form of interim order contains all-inclusive language referencing all “deposits 

maintained by Debtor in any accounts” as “cash collateral” (Interim Order, p. 7, ¶ (i), ECF No. 

24), and the interim order authorizing “use of cash collateral” [ECF No. 24, p. 13), without 

distinguishing what “cash collateral” is to be consumed, and without explanations of how the 

pledge account could be used, defining “collateral to mean all accounts” of any kind and nature 

[ECF No. 24-1, p. 16], implying that the IBC deposit funds constitute “cash collateral” and 

providing adequate protection of “Prepetition Secured Parties” in “Prepetition collateral. . .equal 

in amount of the diminution in value of the collateral” – apparently suggesting diminution could 

occur by means other than funding under the Letter of Credit.  

5. The Cash Management Motion [ECF No. 13] contains a list of Debtor bank 

accounts, including the IBC Account No. ***6378 (ECF No. 13, p. 1 ¶ 3 and ECF No. 13 pp. 5-

7), labeling such account as an “operating account” and requesting use in the ordinary course, 

specifically identifying the IBC account as “. . .the account ending in 6378” maintained by IBC 

holding “5 million of cash collateral in connection with a Letter of Credit related to the Debtors’ 

legacy workers compensation insurance program.”  The attached Exhibit B “Cash Management 

System Schematic” does not reference the IBC account or reference the use of IBC account 

within Debtors’ managed operating accounts.  The IBC account is not an “operating account,” 

rather, the account is a deposit account with restricted usage pursuant to the Irrevocable Standby 
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Letter of Credit – segregating the account from ordinary use by the Debtor.   

6. IBC objects to use of IBC “cash collateral.”  The intended purpose of the deposit 

account and pledge is for the unconditional payment of any and all indebtedness, and more 

particularly any obligations arising under the Letter of Credit, in the event an authorized party 

draws upon Letter of Credit, pursuant by presentation of drafts issued by an authorized 

beneficiary.  Proceeds of a Letter of Credit are not property of the bankruptcy estate under the 

Independence Doctrine and 5th Circuit Precedent, and an event resulting in an authorized draw of 

the Letter of Credit is not subject to the automatic stay under 11 U.S.C. §362.  EOP-Colonnade 

of Dallas Ltd. P’ship v. Faulkner (In re Stonebridge Technologies, Inc.), 430 F.3d 260, 269 (5th 

Cir. 2005).  

7. The Assignment of Deposit Account provides IBC with a fixed lien and security 

interest in the account, entitling IBC to possession and control over said account, and all 

proceeds, not subject to any other lender claims, rights or liens.  Pledgor has warranted to IBC 

that the funds deposited within the pledged account are and will remain free and clear of any and 

all liens, charges or claims of others, and warrants that Pledgor will not make any assignment, 

pledge hypothetical from or any other transfer of the collateral.  IBC is the only perfected 

security interest holder of the deposit funds under the Assignment of Deposit Account, the 

Account Agreement and by virtue of IBC’s possession/control over such account.  There are no 

other prior or existing security interests in such account.  To the extent the proposed use of cash 

collateral and security interest in “cash collateral” is provided with the Court’s Order, such 

ordered provisions should reflect IBC’s singular first lien priority and security interest in the 

account. 
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8. IBC hereby requires: (i) a reservation of rights, protecting the interests of IBC 

with regard to any matters regarding the lien and security interest of IBC to the pledged account; 

(ii) recognition of the IBC first lien and security interests within the pledged account and 

deposits; and, (iii) confirmation that “use of cash collateral” as referenced within a final cash 

collateral order does not anticipate use of the pledged account funds for any purpose other than 

the use authorized under the terms of the Assignment of Deposit Account and the Irrevocable 

Standby Letter of Credit; (iv) confirmation that the IBC account is not an “operating account” 

but rather a deposit/collateral account with restricted usage.  

PRAYER 

WHEREFORE, PREMISES CONSIDERED, IBC prays that its Limited Objection 

to use of cash collateral and to the Cash Management Motion, be sustained for the purposes 

set forth herein, and for such other and further relief, both general and specific, at law or in 

equity, to which IBC may be justly entitled. 

Respectfully submitted, 

MARTIN & DROUGHT, P.C. 
Weston Centre, 112 East Pecan Street, Suite 1616 
San Antonio, Texas  78205 
Telephone: (210) 220- 1334 
Facsimile: (210) 227-7924  
E-Mail: mcolvard@mdtlaw.com 

      By: /s/Michael G. Colvard   
Michael G. Colvard 
State Bar No. 04629200 

 
ATTORNEYS FOR THE INTERNATIONAL 
BANK OF COMMERCE 

 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that a true and correct copy of the above and foregoing instrument was 
forwarded via the Court’s Electronic Case Filing System and via United States Mail, First Class, 
postage prepaid, to the parties listed below on June 12, 2024. 

Case 24-90377   Document 251   Filed in TXSB on 06/12/24   Page 5 of 6



6 | P a g e  
 

Charles Koster  
WHITE & CASE LLP 
609 Main Street, Suite 2900 
Houston, TX 77002 
E-Mail: charles.koster@whitecase.com 
 
Bojan Guzina 
Andrew F. O’Neill 
RJ Szuba 
Barrett Lingle 
WHITE & CASE LLP 
111 South Wacker Drive, Suite 5100 
Chicago, Illinois 60606 
E-Mails: bojan.guzina@whitecase.com; 
aoneill@whitecase.com; rj.szuba@whitecase.com; 
barrett.lingle@whitecase.com 
 
Andrew Jimenez 
Office of United States Trustee  
515 Rusk Street, Suite 3516 
Houston, TX 77002 
Email: andrew.jimenez@usdoj.gov 
 
Jana Smith Whitworth 
Office of United States Trustee 
515 Rusk Street, Suite 3516 
Houston, TX 77002 
Email: jana.whitworth@usdoj.gov 
 
Statutory Unsecured Claimholders’ Committee 
c/o Jason S Brookner 
Gray Reed & McGraw LLP 
1601 Elm Street 
Suite 4600 
Dallas, TX 75201 
Email: jbrookner@grayreed.com 
 
       
       /s/Michael G. Colvard 

MICHAEL G. COLVARD 
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