
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 
ZACHRY HOLDINGS, INC., et al.1 
 
DEBTORS 

) 
) 
) 
) 
) 
) 
 

CASE NO. 24-90377 (MI) 
 

CHAPTER 11 
 

(Jointly Administered)  
 

 
COMMONWEALTH ELECTRIC COMPANY OF THE MIDWEST’S MOTION FOR 
SUMMARY JUDGMENT WITH RESPECT TO DEBTORS’ OBJECTION TO THE 

CLAIM OF COMMONWEALTH ELECTRIC COMPANY OF THE MIDWEST 
 

 

This motion seeks an order that may adversely affect you.  If you oppose the 
motion, you should immediately contact the moving party to resolve the 
dispute.  If you and the moving party cannot agree, you must file a response 
and send a copy to the moving party.  You must file and serve your response 
within 21 days of the date this was served on you.  Your response must state 
why the motion should not be granted.  If you do not file a timely response, the 
relief may be granted without further notice to you.  If you oppose the motion 
and have not reached an agreement, you must attend the hearing.  Unless the 
parties agree otherwise, the court may consider evidence at the hearing and 
may decide the motion at the hearing.  
 
Represented parties should act through their attorney. 

 
1  The last four digits of Zachry Holdings, Inc.’ tax identification number are 6814. A complete list of each of the 
Debtors in these chapter 11 cases and the last four digits of their federal identification numbers may be obtained on 
the website of the Debtors’ proposed claims agent and noticing agent at www.veritaglocal.net/ZHI. The location of 
the Debtors’ service address in these chapter 11 cases is: P.O. Box 240130, San Antonio, Texas 78224. 
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Pursuant to Bankruptcy Rules 9014(c) and 7056, and Federal Rule of Civil Procedure 56, 

Commonwealth Electric Company of the Midwest (“CECM”) hereby moves for Summary 

Judgment as to the affirmative defenses and claims for offset raised by Debtors in the Objection to 

the Claim of Commonwealth Electric Company of the Midwest (Claim No. 1003) (Doc. 233610) 

(the “Objection”). As explained below, Zachry is precluded as a matter of law, from claiming an 

offset under the Service Agreement to reduce the amount owed to CECM, and the Objection should 

be denied.   

PRELIMINARY STATEMENT 

Zachry Industrial Inc. (“Zachry”) contracted with Omaha Public Power District (“OPPD”) 

to design and build two electric power generation facilities in Omaha, Nebraska: the Standing Bear 

Lake Project and the Turtle Creek Project. Zachry hired CECM as a subcontractor to perform 

portions of the electrical work on these two projects, under five separate subcontracts. CECM has 

filed a proof of claim (Claim No. 1003) in this Bankruptcy, seeking payment of $5,359,030.62 for 

work CECM performed under the five subcontracts before Zachry filed for Bankruptcy.2   

The Objection filed by Debtors seeks to reduce CECM’s claim with respect to work that 

CECM performed on the largest of the five subcontracts: (Service Agreement #115001-605028 or 

referred to by Zachry as the “Service Agreement”).  Specifically, Debtors claim they are entitled 

to an offset for additional costs Zachry allegedly incurred to “complete, repair, replace, correct and 

rework CECM’s incomplete and defective work” under the Service Agreement. The Objection to 

reduce CECM’s claim only relates to CECM’s work pursuant to the Service Agreement. 

 
2 CECM reserves all of its rights as to pursuit of post-petition amounts owed to CECM by the Debtors, including the 
principal amount owed of $219,907.00 for post-petition services and materials provided at the request of the 
Debtors. 
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CECM disputes that it performed defective or incomplete work under the Service 

Agreement, and it is prepared to present evidence in defense of these claims in an evidentiary 

hearing if necessary.  However, there is no genuine dispute as to the following material facts: 

(1) Zachry terminated the Services Agreement for convenience under section 16.2, preventing 

CECM from completing any of its work in progress; (2) Zachry did not provide notice to CECM 

of any alleged defective work; and (3) Zachry did not give CECM an opportunity to inspect and 

correct any alleged defective work following Zachry’s termination of the Service Agreement for 

convenience.  

The provisions of the Service Agreement relied on by Zachry in its Objection did not 

survive Zachry’s termination of the Service Agreement.  Further, even if Zachry had not terminated 

the Service Agreement — a fact which is undisputed — Zachry failed to give CECM written notice 

of any alleged defects and an opportunity to cure such alleged defects, both express requirements 

of the Service Agreement.  For these reasons, as a matter of law, the Service Agreement does not 

permit Zachry to allege an offset or reduction for alleged defective or incomplete work. 

Accordingly, the Court should dismiss Debtors’ Claim Objection because Zachry is precluded from 

asserting an offset to reduce the amount owed to CECM under the Service Agreement.  

FACTUAL BACKGROUND 

The following undisputed facts establish that CECM is entitled to summary judgment on 

the contested matter of Debtors’ Objection to the claim of CECM as a matter of law.   

1. Zachry hired CECM as a supplemental subcontractor to perform electrical work for 

Zachry on a time and material basis on the Standing Bear Lake Project. (Ex. A, Thornton Decl. at 

¶ 6-8). 
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2. Pursuant to the Service Agreement, CECM was to supply a supplemental labor 

force to perform electrical work on site along with Zachry’s crews and other electrical 

subcontractors, under Zachry’s supervision and at Zachry’s direction. (Id. at ¶ 10-12). 

3. From November 2023 until May 2024, CECM performed work on the Standing 

Bear Lake Project at Zachry’s direction. Zachry issued payments to CECM for the labor and 

material invoices CECM submitted through February 2024 as required by the Service Agreement.  

4. Zachry did not pay the March 2024 invoice and subsequently failed to pay the April 

and May 2024 invoices submitted by CECM. (Id. at ¶ 18). 

5. Zachry did not issue a notice to CECM that it was withholding payment under 

section 10.1.3 of the Service Agreement for “defective work not remedied by Seller.” (Id. at ¶ 28; 

Ex. 1, Service Agreement, at § 10.1.3; Ex. B, Decl. Deats, at ¶ 18). 

6. Zachry did not issue a notice to CECM that it would be pursuing “backcharges” 

under article 11.9 of the Service Agreement.  (Ex. A, at ¶ 40; Ex. 1, at § 11.9; Ex. B, at ¶ 13-18). 

7. In fact, Zachry did not send any written notice to CECM that it contended CECM 

had performed defective work under the Service Agreement, nor did Zachry request that CECM 

remedy any alleged defective work under the Service Agreement. (Ex. B, Decl. Deats, at ¶ 13, 14, 

16-18; Ex. A, at ¶ 13). 

8. Instead, on April 11, 2024, Zachry executed a Change Order to increase the “NOT 

TO EXCEED” amount of the Service Agreement by $5,000,000, bringing the total “NOT TO 

EXCEED” amount of this time and materials subcontract to $10,000,000. The Change Order also 

extended CECM’s time of performance from March 1, 2024, to June 30, 2024. (Ex. A, at ¶ 13-14; 

Ex. 2, Change Order No. 1).  
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9. On May 15, 2024, Zachry terminated the Service Agreement for convenience 

pursuant to section 16.2 of the Service Agreement. (Ex. 3). 

10. Less than a week later, Zachry voluntarily filed this Chapter 11 Bankruptcy 

proceeding in the United States Bankruptcy Court for the Southern District of Texas. (Doc. 1). 

11. Zachry has not alleged that CECM performed any incomplete or defective work on 

any of the other four subcontracts, and notably, Zachry continued to have CECM perform work 

under the smaller four subcontracts even after Zachry terminated the Service Agreement for 

convenience and commenced this bankruptcy.3  (Ex. A, at ¶ 22-24).  

STANDARD OF REVIEW 

12. Rule 56(a) of the Federal Rules of Civil Procedure, as made applicable by 

Bankruptcy Rule 9014(c) and 7056,4 provides that summary judgment is appropriate when “there 

is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of 

law.”  Fed. R. Civ. P. 56(a). “A genuine issue of material fact exists if a reasonable jury could enter 

a verdict for the non-moving party.”  QBE Ins. Corp. v. Brown & Mitchell, Inc., 591 F.3d 439, 443 

(5th Cir. 2009). A fact is material when it “might affect the outcome of the suit under the governing 

law.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).   

13. “The movant ‘bears the initial responsibility of informing the district court of the 

basis for its motion,’ and must identify ‘those portions of [the record] . . . which it believes 

demonstrate the absence of a genuine issue of material fact.’”  Celotex Corp. v. Catrett, 477 U.S. 

 
3 CECM has not been paid for the work it performed under the other four subcontracts after the Bankruptcy petition 
was filed and CECM reserves all of its rights as to pursuit of post-petition amounts owed to CECM by the Debtors, 
including the principal amount owed of $219,907.00 for post-petition services and materials provided at the request 
of the Debtors. 
 
4 An objection to a proof of claim that falls under § 502(b) creates a contested matter. Simmons v. Savell (In re 
Simmons), 765 F.2d 547, 552 (5th Cir.1985); Fed. R. Bankr.P. 3007, Advisory Committee Note (1983). Contested 
matters are governed by Rule 9014. Fed. R. Bankr.P. 9014(a). Rule 9014(c) triggers the application of certain rules, 
including Rule 7056, “unless the court directs otherwise.” Fed. R. Bankr.P. 9014(c).  
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317, 323 (1986).  “If the movant does so, the nonmovant must respond by submitting evidentiary 

materials that set out ‘specific facts showing that there is a genuine issue for trial.’”  Id. at 324.  

Summary judgment is appropriate if the non-movant cannot present facts sufficient to establish 

“‘the existence of an element essential to that party’s case.’”  Bluebonnet Hotel Ventures, L.L.C., 

754 F.3d 272, 276 (5th Cir. 2014) (quoting Celotex Corp, 477 U.S. at 322). 

14. The Court “must view the evidence in the light most favorable to the non-moving 

party.” QBE Ins. Corp, 591 F.3d at 442.  However, the nonmoving party must “do more than simply 

allege a material issue of fact[,]” and instead must “‘go beyond the pleadings and by her own 

affidavits, or by the depositions, answers to interrogatories, and admissions on file, designate 

specific facts showing that there is a genuine issue for trial.’”  Lyons v. Lamb County, 275 F.3d 43, 

43 (5th Cir. 2001) (quoting Celotex Corp. v. Catrett, 377 U.S. 316, 324 (1986)).  If the proffered 

evidence does not have probative value as to a genuine issue, summary judgment is appropriate.  

Melton v. Teachers Ins. & Annuity Ass’n of Am., 114 F.3d 557, 559 (5th Cir. 1997). 

ARGUMENT 

15. In the Claim Objection, Zachry argues that it is entitled to the affirmative defense 

of setoff or recoupment. (Doc. 2336 ¶ 20). Specifically, Zachry claims that pursuant to Art 11.9, 

and 10.1.3 of the Service Agreement, “the Court should reduce the Claim because [CECM] 

performed incomplete, defective, and/or unnecessary duplicative work not in accordance with the 

Service Agreement.” (Doc. 2336 ¶ 22). These contractual provisions did not survive termination 

of the Service Agreement, but even if they did, Zachry failed to provide the required written notice 

to invoke these provisions under the Service Agreement.   

I. Zachry Is Not Entitled to Setoff or Reduce Its Obligation to CECM under the 
Service Agreement that it Terminated 
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16. Pursuant to 11 U.S.C. § 558, the Debtors are entitled to assert any defenses Zachry 

would have had prepetition. In re PSA, Inc., 277 B.R. 51 (Bankr.D.Del.2002) (holding that debtor, 

under § 558, was entitled to exercise state law right of setoff); In re Papercraft, 127 B.R. 346 

(Bankr.W.D.Pa.1991) (finding that either setoff or recoupment is available as a defense under § 

558 and, if established, results in netting out of what each party owes the other).  

17. Whether couched as setoff or recoupment, Zachry bears the burden of establishing 

it is entitled to reduce its payment obligation to CECM under the Service Agreement. Davis 

Erection Co. v. Jorgensen, 248 Neb. 297, 534 N.W.2d 746 (1995) (the party who pleads a setoff 

bears the burden of proving it); Nathan v. McDermott, 306 Neb. 216, 236, 945 N.W.2d 92, 108 

(2020) (upholding trial court’s grant of summary judgment on the affirmative defense of 

recoupment, when the defendants failed to meet their burden of proof).  

18. Here, Zachry cannot, as a matter of law, establish a right to setoff under the terms 

of the Service Agreement because (1) Zachry terminated the Services Agreement for convenience 

under section 16.2, preventing CECM from completing any of its work in progress; (2) Zachry did 

not provide notice to CECM of any alleged defective work; and (3) Zachry did not give CECM an 

opportunity to inspect and correct any alleged defective work following Zachry’s termination of 

the Service Agreement for convenience. 

A. The Service Agreement Does Not Permit Zachry to “Backcharge” or 
“Withhold Payment” from CECM Following a Termination  

 
19. The Service Agreement is governed by Nebraska law. (Ex. 1, section 20.4). Under 

Nebraska law, “a court faced with a question of contract interpretation must first determine whether 

the contract is ambiguous.” Home Instead, Inc. v. Florance, 721 F.3d 494, 498 (8th Cir. 2013); 

accord City of Sidney v. Mun. Energy Agency of Neb., 301 Neb. 147, 917 N.W.2d 826, 843 (2018). 

“[T]he determination of whether a contract is ambiguous is a threshold issue for the court to decide. 
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Big River Const. Co. v. L & H Props., Inc., 268 Neb. 207, 681 N.W.2d 751, 756 (2004). A court 

determines whether ambiguity exists on an objective basis, reviewing the contract as a whole. See 

Home Instead, 721 F.3d at 498; accord Big River, 681 N.W.2d at 756 (“A contract must be 

construed as a whole, and, if possible, effect must be given to every part thereof.”). 

20. “‘A written contract which is expressed in clear and unambiguous language is not 

subject to interpretation or construction,’ and a court simply must give effect to that language.” 

Home Instead, 721 F.3d at 498; accord City of Sidney, 917 N.W.2d at 843. “[T]here is a strong 

presumption that a written instrument correctly expresses the intention of the parties” and “parties 

are bound by the terms of the contract even though their intent may be different from that expressed 

in the agreement.” Bedrosky v. Hiner, 230 Neb. 200, 430 N.W.2d 535, 539 (1988).  

21. Here, the terms of the parties’ agreement are clear.  As a time and materials 

subcontract, CECM’s scope of work was to “furnish qualified, experienced, and competent 

personnel and management knowledgeable and trained to perform electrical installation and other 

required electrical services as needed on a Time and Materials basis per Zachry design and/or as 

directed by Zachry management.” (Ex. 1, p. 25, at § [1].2.4).  

22. CECM was to “be paid for actual Work performed, as authorized by Zachry’s 

project management and measured in the field by his duly authorized representative, however no 

such authorization shall be effective if the amount exceeds the NOT TO EXCEED amount, unless 

Seller first obtains an approved Change Order, in accordance with Article 11.” (Ex. 1, p. 7, at Art. 

2 ¶ 2).5 

 
5 Originally, the NOT TO EXCEED amount of Service Agreement was $5,000,000. (Ex. 1, at p. 6, at Art. 2 ¶ 1).  
On April 11, 2024, Zachry executed a Change Order increasing the NOT TO EXCEED amount of Service 
Agreement to $10,000,000.00. (Ex. 2).  
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23. The Service Agreement distinguishes between terminations for cause and 

convenience, each with separate rights and remedies. (See Ex. 1, sections 16.1 and 16.2). 

Termination for cause expressly requires that Zachry first provide notice to CECM of any alleged 

issues, and then allow CECM an opportunity to cure such issues within 7 days, before Zachry may 

terminate CECM for cause and then pursue “any other right or remedies available under the 

Service Agreement.” (Ex. 1, at § 16.1).   

24. On the other hand, termination for convenience allows Zachry to terminate CECM 

with only 2 business days notice, and once notice of termination is given, CECM is required to 

“terminate the Work as instructed by Zachry.” (Ex. 1, at § 16.2).  Pursuant to Article 16.2, the 

remedy to CECM for termination for convenience is that: “Zachry shall pay to [CECM], in full 

satisfaction and discharge of all liabilities and obligations owed to [CECM] with respect to the 

Work so terminated, an amount equal to the sum of: 

a. All amounts due pursuant to this Agreement up to the termination date; and  

b. All [CECM]’s actual, verifiable reasonable and necessary costs of such 

termination (including any costs reasonably incurred by [CECM] in 

performing services under this Article 16.2), but not any amounts for 

unabsorbed overhead, anticipated profits or lost opportunity, nor shall 

liability for termination expenses exceed the remaining unpaid Agreement 

Price.” (Ex. 1, section 16.2).  

25. Neither section 11.9 or 10.1.3 permit Zachry to reduce its obligations to CECM 

following a termination for convenience under section 16.2.  Moreover, Zachry did not provide 

timely notice to CECM of its intent to invoke these provisions. Zachry’s Objection to CECM’s 

Claim should be overruled.  
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26. Debtors first argue that Article 11.9 allowed Zachry to perform work on CECM 

behalf and charge the labor back to CECM.  This “backcharge” provision requires Zachry to give 

CECM written notice6 before performing work on CECM’s behalf, regardless of whether the 

“work performed be in contention or agreed.” (Ex. 1, section 11.9).  

27. Further, and more importantly, Article 11 does not survive termination of the 

Service Agreement. The Service Agreement specifically identifies which provisions survive 

termination or expiration of the Agreement, including for example, the provisions governing the 

parties’ rights and obligations with respect to indemnity, insurance, warranty, confidentiality, and 

termination. (Ex. 1, section 20.11).  Article 11 does not survive.  All of the alleged defective and 

incomplete work and related “backcharge” costs were asserted by Zachry after Zachry terminated 

the Service Agreement for convenience.7  

28. Similarly, Debtors’ dependence on section 10.1.3 of the Service Agreement, which 

identifies Zachry’s right to withhold payments from CECM if CECM is in default of its contractual 

obligations, is misplaced.   

29. Section 10.1.3 only permits Zachry to withhold payment “on an invoice or a portion 

thereof in an amount and to such extent as may be reasonably necessary to protect Zachry from 

loss because of… Defective Work not remedied by Seller…” This provision clearly contemplates 

that Zachry’s right to withhold payment is limited to the amount that may be necessary to address 

defective work performed by CECM, but only in the event that CECM fails to remedy the alleged 

 
6 The Service Agreement specifically defines what it means to give “Notice” or “Notify” a Party pursuant to the 
Agreement. (See Ex. 1, section 20.1, and Definitions at p.5).  This section requires that Notice be in writing, 
signed by the Party giving such notice, and delivered by email or mail to a designated Party representative. Here, 
there is no evidence that notice was provided in conformance with the Service Agreement.  

 
7 The alleged date that work was performed by Zachry and ICS was from May 30, 2024, until December 6, 2024. 
(Doc. 2339, Doc. 2339-1, 2339-2, 2339-3, 2339-4).  The “backcharge notifications” are dated October 10, 2024, 
through January 31, 2025, but the “backcharge notifications” were not actually provided to CECM until February 
20, 2025, in the Bankruptcy Proceeding. (Id.).   
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defective work. Again, the Service Agreement contemplates that CECM will have notice and an 

opportunity to remedy or cure any alleged issues with its work before Zachry is entitled to 

backcharge or reduce CECM’s right to payment under the Service Agreement.  

30. This interpretation is also supported by the language in the last two paragraphs of 

Article 10, whereby Zachry was required “should [it] dispute any particular invoice(s) rendered or 

amount(s) paid,” to “so Notify [CECM] in writing within ten (10) days receipt of the same. Zachry 

will pay Seller on the undisputed balance where such amounts are clearly separable from disputed 

amounts.” (Ex 1, p.14). Nor was Zachry required to make payment to Seller “after ten (10) days 

written notice to Seller when… Seller is in material breach of this Agreement and Seller has not 

commenced to cure the same…” (Id.) 

31. Before Zachry terminated the Service Agreement on May 15, 2024, it never 

provided CECM with written notice that it was withholding payment under Article 10 of the 

Service Agreement due to alleged defective work, or for any other reason.  

32. Further, as one might expect, Article 10 of the Service Agreement does not survive 

termination of the Service Agreement.  Once Zachry terminated the Service Agreement for 

Convenience, it was not entitled to unilaterally withhold payment from CECM under section 

10.1.3.  

33. In contrast to sections 10.1.3 and 11.9, section 12.2 — the provision that governs 

warranties — does survive termination of the agreement. (See Ex.1, sections 20.11 and 12.2). 

However, section 12.2 also requires Zachry to notify CECM of any defective work discovered, 

and “afford [CECM] the opportunity to redesign, repair, or replace the Defective Work within the 

required time.” (Ex. 1, section 12.2.1). Zachry is only allowed to redesign, repair, or replace the 

Defective Work at CECM’s expense, if such notice and opportunity to correct the Defective Work 
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is provided first. As there is no genuine issue of material fact that Zachry terminated the contract 

for convenience, its attempt to assert a “backcharge” or “withhold payment” following the 

termination for convenience must fail as a matter of law, and summary judgment is appropriate. 

B. Zachry Cannot Claim Setoff Because It Terminated the Contract for 
Convenience 

 
34. When Zachry unilaterally made the decision to terminate the Service Agreement 

for convenience, it relinquished its right to setoff under the Service Agreement. Courts have 

consistently recognized that a termination for convenience precludes the terminating party from 

later asserting claims for defects or additional costs, as the terminated party is deprived of the 

opportunity to inspect and cure any alleged deficiencies, a right typically permitted in terminations 

for cause. Shelter Prods., Inc. v. Steelwood Constr., Inc., 307 P.3d 449, 461 (Or. Ct. App. 2013). 

See also Paragon Restoration Grp., Inc. v. Cambridge Square Condos., 42 A.D.3d 905, 906 (N.Y. 

App. Div. 2007) (defendant-owner’s counterclaim should have been dismissed against plaintiff to 

the extent that it sought an offset for the costs of completing the project because, “[w]here 

[defendant] elects to terminate for convenience ..., whether with or without cause, it cannot 

counterclaim for the cost of curing any alleged default”).  

35. Indeed, a termination for convenience, when invoked, enables the terminating party 

to limit the liability it would otherwise face for “a termination action that would otherwise 

constitute a breach of contract.” A.J. Temple Marble & Tile, Inc. v. Long Island R.R., 659 N.Y.S. 

2d 412, 414 (N.Y. Sup. Ct. 1997), aff’d 256 A.D.2d 526 (N.Y. App. Div. 1998).  

36. When a contract provides for both termination for default and convenience, the 

terminating party must elect to terminate for default, to preserve any future claims for damages 

from default. See Tishman Constr. Corp. v. City of New York¸ 228 A.D.2d 292, 293 (N.Y. App. Div. 

1996). General language indicating that a termination does not prejudice the terminating party’s 
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other rights or remedies is insufficient to preserve future claims for damages from default. Shelter 

Prods., Inc., 307 P.3d at 459.  

37. Nor can a party terminate for convenience and attempt to later treat the termination 

as one for cause because the termination for cause process was “simply too complex” or otherwise 

inconvenient. Tishman Constr. Corp., 228 A.D.2d at 293. This is because, enabling a terminating 

party to invoke termination for convenience and later sue for default or raise an offset permits the 

terminating party to “pursue two inconsistent paths simultaneously: both terminating the 

agreement for convenience and seeking damages against [the terminated party] as it had terminated 

for cause and given [the terminated party] an opportunity to cure.” Shelter Prods., Inc., 307 P.3d 

at 459 (emphasis in original). 

38. The Nebraska Court of Appeals has recognized the difference between termination 

for convenience and termination for cause. In Freedom Specialty Contracting Inc. v. Nichol Flats, 

LLC, a construction contractor sought to recover for breach of contract from the project owner for 

a wrongful termination. Freedom Specialty Contracting Inc. v. Nichol Flats, LLC, 28 Neb.App. 

797, 950 N.W.2d 109 (2020). The owner counterclaimed for breach of contract. Id.  

39. The owner claimed that the parties’ oral agreement for the contractor to follow a 

compressed schedule, as opposed to the schedule contained in the written contract, was an 

enforceable modification of the written contract. See id. at 811, 950 N.W.2d at 119. After the 

contractor failed to meet the schedule as defined by their verbal agreement, the owner had 

terminated the contractor for cause. Id. at 807, 950 N.W.2d at 117. The trial court found the owner 

had wrongfully terminated the contractor, and the contractor was entitled to damages. Id. at 809–

10, 950 N.W.2d at 118. The Nebraska Court of Appeals reviewed the lower court’s decision de 

novo. Id. at 810, 950 N.W.2d at 119. 
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40. On appeal, the court first agreed that the contractor was not in breach of its schedule 

obligations and determined that the owner had wrongfully terminated the contract without cause. 

Id. at 813–16, 950 N.W.2d at 120–22. However, the owner asked the appellate court to find that 

its termination was not wrongful, because it was a termination for convenience, not cause. Id. at 

816, 950 N.W.2d at 122. The court rejected this assertion for two reasons. First, the termination of 

convenience clause still required the owner to provide written notice and pay the contractor for 

payment for work executed, which the owner had not done. Id. Second, the court found the owner 

“made clear its intention . . . to terminate [the contractor] for cause.” Id. at 816, 950 N.W.2d at 

122–23. 

41. Although the owner did not explicitly say in its termination notice that it was 

terminating for cause, the court found the remedy that the owner elected and referenced in its 

termination notice showed the owner’s intent to elect to terminate for cause. Id. at 816–17, 950 

N.W.2d at 122–23. Specifically, in its notice of termination, the owner apprised the contractor that 

it would supplement the contractor’s work and hold it liable for additional costs – both remedies 

for offsets. Id. The court found these remedies to be “precisely the type[s] of remedy provided for 

under [the termination for cause clause,]” and, therefore, indicative of the owner’s intent to 

terminate for cause, not convenience. See id. In other words, even when the termination notice is 

silent, the owner’s selection of remedy at the time of termination is determinative in distinguishing 

a termination for cause from one for convenience.  

42. The Freedom Specialty Contracting decision supports the principle that a 

termination for convenience is not interchangeable with a termination for cause: the remedies and 

respective rights of the parties following a termination for convenience are limited, because the 
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terminated party has no opportunity to contest the termination. The remedy of offset is reserved 

for terminations for cause, not terminations for convenience.   

43. Here, Zachry’s termination notice was clear. There is no dispute that Zachry made 

the unilateral decision to terminate CECM for convenience. Zachry specifically cited section 16.2 

of the parties’ agreement, titled the letter “Notice of Termination for Convenience,” and specified 

within the body of the letter, that “you are hereby notified that Zachry hereby terminates this 

Agreement for its convenience.” (Ex. 3).  

44. When Zachry terminated CECM for convenience, it did not identify or reference 

any events of default under section 16.1.2 of the Service Agreement.  Nor did Zachry request that 

CECM “commence to cure” any alleged deficiencies at the time of termination for convenience or 

after the subcontract was terminated. Instead, Zachry invoked its right to unilaterally terminate for 

convenience, and directed CECM to demobilize and submit an invoice for all of CECM’s work on 

the Project through May 17, and to fully turn over the site to Zachry by May 20, 2024.  

45. Because Zachry elected to terminate the Service Agreement for convenience, 

Zachry is estopped from now asserting, almost a year later, that CECM was in default when Zachry 

terminated the agreement in May of 2024. Enabling Zachry to unilaterally terminate CECM’s 

contract for convenience and also seek damages as if it had terminated for default and provided 

CECM with the requisite notice and opportunity to cure such default, would constitute a bait-and-

switch. When Zachry terminated for convenience, CECM was given no opportunity to finish its 

work or cure any alleged deficiencies. Zachry cannot now claim there were deficiencies in 

CECM’s unfinished work when it halted CECM’s performance and ordered CECM to demobilize 

from the Project.  

II. CECM Was Entitled to a Right to Cure at Common Law 
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46. CECM had a contractual right to cure any work that Zachry alleged was deficient. 

As discussed previously, the Service Agreement contains multiple provisions that entitled CECM 

to notice and opportunity to cure any alleged issues with its work. Even article 16.1.2, which 

provides the process for termination for default, entitles CECM to a seven-day cure period 

following notice before Zachry can terminate the contract for cause. These contractual cure notice 

requirements are judicially enforceable. See, e.g., Bruning Seeding Co. v. McArdle Grading Co., 

232 Neb. 181, 185, 439 N.W.2d 789, 791 (1989); Tennessee Gas Pipeline Co. v. Technip USA 

Corp., No. 01-06-00535-CV, 2008 WL 3876141, at *20 (Tex. App. Aug. 21, 2008) (pipeline owner 

failed to give written notice to contractor of alleged defective workmanship and opportunity to 

remedy same, thus, it failed to avail itself of remedy under contract for defective workmanship). 

47. However, setting aside the express notice and cure rights in the Service Agreement, 

CECM was also entitled to notice and the right to cure any deficiencies at common law. Every 

contract contains an implied right to cure. Centerplan Constr. Co. v. City of Hartford, 274 A.3d 51, 

78 (Conn. 2022) (“Under our common law, when a contract is silent as to notice and cure rights, 

the right to cure is implied in every contract as a matter of law unless expressly waived.”).  Accord, 

e.g., McClain v. Kimbrough Constr. Co., 806 S.W.2d 194, 198 (Tenn. Ct. App. 1990).   

48. This right entitles the defaulting party both to notice of the specific default and an 

opportunity to cure such default. Centerplan Constr. Co., 274 A.3d at 412. Notice requires 

apprising the breaching of party of the specific deficiencies in performance warranting termination, 

and the notice should allow a reasonable amount of time for the breaching party to cure. Id; Blaine 

Econ. Dev. Auth’y v. Royal Elec. Co., 20 N.W.2d 473, 477 (Minn. Ct. App. 1994). 

49. Failure to give the defaulting party reasonable notice and an opportunity to cure 

renders a termination for default wrongful. See id. (notice that did not sufficiently apprise other 
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party of inadequate performance and requirement to cure rendered termination wrongful); see also 

Bruning Seeding Co., 232 Neb. 181, 185–86, 439 N.W.2d 789, 791–92 (Neb. 1989) (finding 

general contractor’s failure to comply with notice requirements to be a breach of contract).  

50. A party who has wrongfully terminated a contract by failing to give notice and an 

opportunity to cure may not claim an offset for defective work discovered after the wrongful 

termination. See Conway Constr. Co. v. City of Puyallup, 490 P.3d 221, 227–28 (Wash. 2021) (en 

banc); Magnum Constr. Mgmt. Corp. v. City of Miami Beach, 209 So.3d 51, 55 (Fla. Dist. Ct. App. 

2016) 

51. Further, under the doctrine of avoidable consequences, a terminating party seeking 

damages has a duty to mitigate damages and avoid economic waste. Borley Storage & Transfer 

Co., Inc. v. Whitted, 271 Neb. 84, 95, 710 N.W.2d 71, 80 (2006); A-1 Track & Tennis, Inc. v. Asphalt 

Maint., Inc., No. A-99-433, 2000 WL 781371, at *5 (Neb. Ct. App. 2000). Although an injured 

party may seek damages for repairing defective work, it cannot seek recompense for the cost of 

repairs that exceed their value. A-1 Track & Tennis, Inc., 2000 WL 781371, at *5. A party’s failure 

to mitigate damages generally precludes damages that could have been mitigated or avoided. 

Harmon Cable Comms. of Neb. Ltd. P’ship v. Scope Cable Television, 237 Neb. 871, 889–90, 468 

N.W.2d 350, 363 (Neb. 1991).  

52. A terminating party can mitigate damages and avoid economic waste by granting 

the defaulting party an opportunity to cure. See McClain, 806 S.W.2d at 198. Cure notice is 

“designed to allow the defaulting party to repair the defective work, to reduce the damages, to 

avoid additional defective performance, and to promote the informal settlement of disputes.” Id. 

By failing to give cure notice, the terminating party forecloses an opportunity for the defaulting 

party to repair work, reduce damages, or avoid additional defective performance, all of which 
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could mitigate the terminating party’s damages. Cf. id. As such, denying a defaulting party the 

opportunity to cure violates the terminating party’s duty to mitigate damages and avoid economic 

waste.  

53. Despite its contractual and common law obligations, Zachry failed to give CECM 

appropriate notice and an opportunity to cure any alleged issues with CECM’s work. Zachry 

terminated the Service Agreement on May 15, 2024, and asked CECM to stop all work in progress, 

demobilize, and turn over the site by May 20, 2024.  After the termination, when Zachry allegedly 

discovered issues with CECM’s work, Zachry did not at any point provide CECM, or its counsel, 

an opportunity to inspect, investigate, or cure any alleged deficiencies before engaging a third 

party to complete the alleged repair work. By denying CECM an opportunity to cure, Zachry also 

failed to mitigate its damages and avoid economic waste. As such, Zachry is not entitled to seek a 

setoff or reduction of CECM’s damages as a matter of law. 

III. Zachry’s Failure to Timely Notify CECM of the Alleged Issues Has Also 
Prejudiced CECM in this Contested Matter 

 
54. A party must preserve what it knows, or reasonably should know is relevant in the 

action, or is reasonably calculated to lead to the discovery of admissible evidence. Clark v. 

Randalls Food, 317 S.W.3d 351, 357 (Tex. App. 2010) (citing Trevino v. Ortega, 969 S.W.2d 950 

at 957 (Tex. 1998) (Baker, J., concurring)). Although a party need not take extraordinary measures 

to preserve evidence, a party has a duty to exercise reasonable care in preserving potentially 

relevant evidence. Miner Dederick Const., LLP v. Gulf Chem. & Metallurgical Corp., 403 S.W.3d 

451, 466 (Tex. App. 2013).  A claim that the evidence was destroyed in the ordinary course of 

business will not excuse the obligation to preserve when a party’s duty to preserve evidence arises 

before the destruction. Miner, 403 S.W.3d 451 at 466 citing Adobe Land Corp. v. Griffin, L.L.C., 

236 S.W.3d 351, 359 (Tex. App. 2007). 
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55. Zachry terminated the Service Agreement on May 15, 2024, less than a week before 

filing its petition for Bankruptcy. (Ex. 3).  Zachry apparently reviewed the Service Agreement and 

its contractual options for terminating CECM prior to notifying CECM of the termination, because 

Zachry specifically referenced Section 16.2 of the Service Agreement in its termination notice. 

Zachry is a sophisticated party that both drafted the Service Agreement and drafted the Notice of 

Termination.   

56. At some point after terminating CECM for convenience, Zachry also determined it 

would attempt to “backcharge” or “withhold” payment from CECM under the Service Agreement.  

And yet, Zachry did not provide notice to CECM of any alleged defective work to allow CECM 

to (1) inspect the alleged defects; (2) document the alleged defects; (3) determine a remedy or fix 

to address the alleged issues; and (4) perform the work to correct or address the alleged issues.    

57. The alleged date that corrective work was performed by Zachry and ICS was from 

May 30, 2024, until December 6, 2024. (Doc. 2339, Doc. 2339-1, 2339-2, 2339-3, 2339-4).  

During this time, CECM was performing work for Zachry under four other subcontracts, and 

CECM had manpower and resources available to perform corrective work on the Service 

Agreement, if necessary.  Zachry chose not to notify CECM of the alleged issues.   

58. CECM made a claim on Zachry’s surety bond on June 4, 2024, putting Zachry on 

notice of its claims for payment under the Service Agreement.  CECM then filed its Proof of Claim 

in the Bankruptcy on August 27, 2024.  The “backcharge notifications” are dated October 10, 2024, 

through January 31, 2025, but the “backcharge notifications” were not actually provided to CECM 

until February 20, 2025, in the Bankruptcy Proceeding.   

59. By the time Zachry notified CECM of the “backcharges” in February 2025, the 

alleged defective work had already been remedied. In other words, with full knowledge of CECM’s 

Case 24-90377   Document 2953   Filed in TXSB on 05/23/25   Page 22 of 24



19 

claims for payment, Zachry did not take steps to preserve evidence of the alleged defective work 

and give CECM an opportunity to inspect and investigate the then-existing conditions on the site.   

60. At the same time Zachry was allegedly performing corrective work, CECM was 

performing work for Zachry on the same OPPD projects under four other subcontracts.  Despite 

this, Zachry did not take steps to preserve the conditions or work Zachry now alleges it observed 

on site from May 30, 2024, until December 6, 2024.   

61. Zachry’s failure to give the requisite notice under the Service Agreement amounts 

to a refusal to allow CECM to inspect and investigate Zachry’s claims in real time, before the 

conditions were destroyed. CECM has been prejudiced by Zachry’s failure to preserve relevant 

evidence, and Zachry should be estopped from now attempting to claim defective or incomplete 

work to reduce its liability to CECM in the Bankruptcy Proceeding.  

CONCLUSION 

For the foregoing reasons, Commonwealth Electric Company of the Midwest respectfully 

requests that the Court enter  summary judgment in its favor on the affirmative defenses and claims 

raised by Debtors in their Objection to the Claim (Claim No. 1003), including that (i) because 

Zachry terminated the Services Agreement for convenience under section 16.2, CECM was 

prevented from completing any of its work in progress; (ii) Sections 10.1.3 and 11.9 and of the 

Service Agreement did not survive Zachry’s termination for convenience; (iii) Zachry’s claims for 

backcharges and offsets for incomplete and/or defective work are in all parts denied; and (iv) that 

even if Sections 10.1.3 and 11.9 survived Zachry’s termination of the Service Agreement, Zachry 

failed to provide CECM the required notice and opportunity to cure or remedy any alleged 

incomplete or defective work and Zachry’s claim that it is entitled to withhold payment from 

CECM to offset costs incurred by Zachry is denied, and for such other relief as is just and proper. 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 

ZACHRY HOLDINGS, INC., et al.1 

 

DEBTORS 

) 

) 

) 

) 

) 

) 

 

CASE NO. 24-90377 (MI) 

 

CHAPTER 11 

 

(Jointly Administered)  

 

 

DECLARATION OF NOAH THORNTON IN SUPPORT OF PLAINTIFF COMMONWEALTH 

ELECTRIC COMPANY OF THE MIDWEST’S MOTION FOR PARTIAL SUMMARY 

JUDGMENT 

 

Declarant, being first duly sworn on his oath, states as follows: 

1. I am an individual residing in Omaha, Dougals County, Nebraska.  

2.  I am over eighteen years of age and have personal knowledge of all matters set 

forth in this Declaration.   

3. I am a Senior Project Manager for Commonwealth Electric Company of the 

Midwest (“CECM”).  I have been employed at CECM since March of 2023, and prior to that I 

was a project manager for another electrical subcontractor in Omaha.   

4. CECM is a Nebraska corporation with its principal place of business in Lincoln, 

Nebraska. 

5. CECM is a full-service electrical and low voltage contractor in Nebraska that 

specializes in large and small-scale commercial and industrial electrical work. CECM is a 

leading provider of electrical services in the mid-western United States.   

 
1  The last four digits of Zachry Holdings, Inc.’ tax identification number are 6814. A complete list of each of the 

Debtors in these chapter 11 cases and the last four digits of their federal identification numbers may be 

obtained on the website of the Debtors’ proposed claims agent and noticing agent at 

www.veritaglocal.net/ZHI. The location of the Debtors’ service address in these chapter 11 cases is: P.O. 

Box 240130, San Antonio, Texas 78224. 
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6. At some point prior to August 2023, Omaha Public Power District entered into an 

Engineering, Procurement, and Construction Contract with Zachry Industrial, Inc. (“Zachry”), as 

general contractor, for the design and construction of two power generation facilities in 

Nebraska: the Turtle Creek Electrical Power Generation Facility in Omaha, Sarpy County, 

Nebraska (“Turtle Creek”) and the Standing Bear Lake Station Electric Power Generation 

Facility in Omaha, Douglas County, Nebraska (“Standing Bear Lake”) (collectively, the 

“Projects”).  

7. Zachry obtained a payment bond from Travelers Casualty and Surety Company of 

America (“Travelers”), and Pacific Indemnity Company (“Pacific”), as co-sureties, identified as 

Travelers Bond No. 107261753 and Pacific Bond No. 82455022 (the “Bond”).  

8. Exhibit 1 is a true and correct copy of the Bond.  

9. On or about August 11, 2023, CECM entered into five subcontract agreements 

with Zachry to provide labor and materials on the Turtle Creek and Standing Bear Lake Projects 

(collectively referred to hereafter as the “Subcontracts.”)  

10. The largest of the Subcontracts, Identified as Contractor Project No. ZII #115001-

605028 (“Subcontract 605028”), was for CECM to perform electrical work on the Standing Bear 

Lake Project on a time and materials basis.  

11. I was the Senior Project Manager for CECM that oversaw CECM’s work on 

Subcontract 605028.  

12. When CECM’s crew first mobilized to the Standing Bear Lake Project to perform 

work under Subcontract 605028, Zachry was nearly 60% complete with its construction work.  

13. CECM was hired to supplement Zachry’s team, and we were asked to supply a 

supplemental labor force to perform electrical work on site along with Zachry’s crews and 
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another electrical subcontractor, ISC Constructors, under Zachry’s supervision and at Zachry’s 

direction.  

14. Exhibit 2 is a true and correct copy of the Service Agreement.  

15. Originally, the NOT TO EXCEED amount of the Service Agreement was 

$5,000,000. However, on April 4, 2024, Zachry issued Change Order No. 1 increasing the NOT 

TO EXCEED amount of the Service Agreement by another $5,000,000, bringing the total 

amount to $10,000,000.  

16. In addition, Change Order No. 1 for the Service Agreement also extended the 

demobilization milestone date for CECM’s electric support to remain on site through June 30, 

2024.  

17. Exhibit 3 is a true and correct copy of the Change Order No. 1 for the Service 

Agreement.  

18. On or about May 15, 2024, Zachry terminated the Service Agreement for its 

convenience. 

19. Exhibit 4 is a true and correct copy of the Notice of Termination for Convenience 

that I received from Zachry on May 15, 2024.  

20. At the time Subcontract 605028 was terminated for convenience, Zachry had not 

paid CECM $4,948,849.68 for work performed on the Service Agreement.  

 

 

[Remainder of Page Intentionally Left Blank] 

 

Case 24-90377   Document 2953-1   Filed in TXSB on 05/23/25   Page 4 of 8



 

4 

 

21. The amount unpaid on the Service Agreement includes CECM’s March, April, and 

May 2024 invoices, which we submitted to Zachry on the following dates in the following 

amounts: 

 

22. At the time the Service Agreement was terminated for convenience, Zachry had not 

notified me or any representative of CECM that it believed our work was defective or 

incomplete.  

23. At the time the Service Agreement was terminated for convenience, Zachry had not 

notified CECM that we were in default of any of our obligations under the Service Agreement. 

24. Zachry directed CECM’s crews performing work under the Service Agreement to 

demobilize from the site by May 20, 2024.  

25. However, CECM continued to perform work under our other subcontracts with 

Zachry on both the Turtle Creek Project and the Standing Bear Project after the Service Agreement 

was terminated for convenience.  

26. If Zachy discovered issues with CECM’s work after the Service Agreement was 

terminated for convenience, CECM had the manpower and resources necessary to promptly 

address such issues on that project.  

Invoice 

# 

Invoice Date Invoice Desc Amount Inv Amount Paid Date Paid 

70825 3/29/2024 MAR PAY APP 1,636,482.76  0.00  N/A 

70826 4/30/2024 APR PAY APP 1,759,519.77  0.00  N/A 

70827 5/22/2024 MAY PAY APP 1,702,969.61  0.00 N/A 

Less payment received (7/30/2024) for 

demobilization after termination (150,122.46) 

 

Total Unpaid 4,948,849.68 
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27. However, Zachry did not notify CECM that there were any issues with our work 

on the Service Agreement. 

28. Zachry never requested that we perform corrective work or rework on the Service 

Agreement following the termination for convenience.   

29. From March through June of 2024, I sent numerous requests to Zachry for an 

update on the status of CECM’s outstanding payment for the Service Agreement.  

30. At no point did Zachry say that it was withholding payment from CECM for 

alleged defective work on the Service Agreement or other issues with the work we performed on 

the Service Agreement.  

31. By correspondence dated June 4, 2024, CECM provided Travelers and Pacific 

with notice of CECM’s payment claims against the Bond for work performed under the 

Subcontracts, including the Service Agreement.  

32. On August 23, 2024, CECM initiated this statutory payment bond lawsuit against 

the Sureties, Travelers and Pacific, as co-sureties of the Bond in the amount of $5,359,030.62, 

plus interest and attorneys’ fees as allowed by Nebraska law, which includes $4,948,849.68 for 

the Service Agreement. 

33. On August 27, 2024, CECM filed a proof of claim in the Bankruptcy Proceeding 

initiated by Zachry, seeking payment for $5,359,030.62 (the “CECM Bankruptcy Claim”), 

$4,948,849.68 of which is for the Service Agreement. 

34. Exhibit 5 is a true and correct copy of the CECM Bankruptcy Claim. 

35. On February 20, 2025, Zachry filed an Objection in the Bankruptcy Proceeding to 

the CECM Bankruptcy Claim (Claim No. 1003) [Doc. 2336] (“the Claim Objection”).   

36. A true and correct copy of the Claim Objection is attached as Exhibit 6.  
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37. The Claim Objection seeks to reduce the CECM Bankruptcy Claim for work 

CECM performed under the Service Agreement, the largest of the Subcontracts, due to 

backcharges and other damages Zachry allegedly incurred several months after it terminated 

CECM for its convenience.  

38. In support of Zachry’s Claim Objection, it has provided a Declaration from 

Raymond Boldt, a project estimator for Zachry.  

39. Exhibit 7 is a true and correct copy of the Declaration of Raymond Boldt, 

including the attachments to his declaration.  

40. I have reviewed the Declaration of Raymond Boldt in detail. The issues he raises 

in his declaration relate only to the Service Agreement.  

41. I do not agree with the claims made by Raymond Boldt that CECM performed 

“incomplete and defective work” on the Service Agreement, and the project records maintained 

by CECM (and likely by Zachry as well) during our work on the Project do not support his 

claims either.   

42. CECM was not notified of the alleged “incomplete and defective work” that is 

described in the Declaration of Raymond Boldt until February 20, 2025.  

43. CECM was not allowed to inspect or investigate the alleged issues with our work 

on the Service Agreement until after such issues were already allegedly corrected by Zachry and 

other third parties.    

44. For example, although the “Zachry back charge notifications (BCNs)”, that total 

$1,009,015, are dated October 10, 2024 (in the amount of $523,308.85), October 10, 2024 (in the 

amount of $149,344.61), October 31, 2024 (in the amount of $228,332.87), and January 31, 2025 

(in the amount of $108,028.30), these BCNs were not provided to CECM on these dates.  
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 

ZACHRY HOLDINGS, INC., et al.1 

 

DEBTORS 

) 

) 

) 

) 

) 

) 

 

CASE NO. 24-90377 (MI) 

 

CHAPTER 11 

 

(Jointly Administered)  

 

 

DECLARATION OF TROY DEATS IN SUPPORT OF PLAINTIFF 

COMMONWEALTH ELECTRIC COMPANY OF THE MIDWEST’S MOTION FOR 

PARTIAL SUMMARY JUDGMENT 

 

Declarant, being first duly sworn on his oath, states as follows: 

1. I am an individual residing in Omaha, Dougals County, Nebraska.  

2.  I am over eighteen years of age and have personal knowledge of all matters set 

forth in this Declaration.   

3. I am a Branch Manager for the Omaha office of Commonwealth Electric 

Company of the Midwest (“CECM”).  I have been employed at CECM since 2008, and prior to 

that I was a Project Manager for Darland Construction.   

4. CECM is a Nebraska corporation with its principal place of business in Lincoln, 

Nebraska. 

5. CECM is a full-service electrical and low voltage contractor in Nebraska that 

specializes in large and small-scale commercial and industrial electrical work. CECM is a 

leading provider of electrical services in the mid-western United States.   

 
1  The last four digits of Zachry Holdings, Inc.’ tax identification number are 6814. A complete list of each of the 

Debtors in these chapter 11 cases and the last four digits of their federal identification numbers may be 

obtained on the website of the Debtors’ proposed claims agent and noticing agent at 

www.veritaglocal.net/ZHI. The location of the Debtors’ service address in these chapter 11 cases is: P.O. 

Box 240130, San Antonio, Texas 78224. 
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6. At some point prior to August 2023, Omaha Public Power District entered into an 

Engineering, Procurement, and Construction Contract with Zachry Industrial, Inc. (“Zachry”), as 

general contractor, for the design and construction of two power generation facilities in 

Nebraska: the Turtle Creek Electrical Power Generation Facility in Omaha, Sarpy County, 

Nebraska (“Turtle Creek”) and the Standing Bear Lake Station Electric Power Generation 

Facility in Omaha, Douglas County, Nebraska (“Standing Bear Lake”) (collectively, the 

“Projects”).  

7. On or about August 11, 2023, CECM entered into five subcontract agreements 

with Zachry to provide labor and materials on the Turtle Creek and Standing Bear Lake Projects 

(collectively referred to hereafter as the “Subcontracts.”)  

8. The largest of the Subcontracts, Identified as Contractor Project No. ZII #115001-

605028 (“the Service Agreement”), was for CECM to perform electrical work on the Standing 

Bear Lake Project on a time and materials basis.  

9. Exhibit 2 is a true and correct copy of the Service Agreement.  

10. I was the representative of CECM that was identified in section 20.1 of the 

Service Agreement to receive notices on behalf of CECM.  

11. On or about May 15, 2024, Zachry terminated the Service Agreement for its 

convenience. 

12. Exhibit 4 is a true and correct copy of the Notice of Termination for Convenience 

that I received from Zachry on May 15, 2024.  

13. At the time the Service Agreement was terminated for convenience, Zachry had not 

notified me or any representative of CECM that it believed our work was defective or 

incomplete.  

Case 24-90377   Document 2953-2   Filed in TXSB on 05/23/25   Page 3 of 5



 

3 

 

14. At the time the Service Agreement was terminated for convenience, Zachry had not 

notified me or anyone else at CECM that we were in default of any of our obligations under the 

Service Agreement. 

15. Zachry directed CECM’s crews performing work under the Service Agreement to 

demobilize from the site by May 20, 2024.  

16. However, CECM continued to perform work under our other subcontracts with 

Zachry on both the Turtle Creek Project and the Standing Bear Project after the Service Agreement 

was terminated for convenience.  

17. Zachry did not notify me that there were any issues with CECM’s work on the 

Service Agreement. 

18. Zachry never notified me that CECM was required to perform corrective work or 

rework on the Service Agreement following the termination for convenience.   

19. At no point did Zachry notify me that it was withholding payment from CECM 

for alleged defective work on the Service Agreement or raise other issues with the work CECM 

performed on the Service Agreement.  

20. I was not notified of the alleged “incomplete and defective work” that is described 

in the Declaration of Raymond Boldt until February 20, 2025, when this document was filed 

with the Bankruptcy Court.  

21. I was not provided with notice of any of the other issues raised in the Declaration of 

Raymond Boldt, until the Claim Objection was filed on February 20, 2025.  

22. Zachry and the Sureties have not notified me of any other defects or deficiencies 

with the work CECM performed on the Service Agreement aside from what is alleged in the 

Declaration of Raymond Boldt.  
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 527 Logwood Ave. 
 San Antonio, Texas 78221 
 210.588.5000 

 
May 15, 2024 
 
VIA EMAIL 
 
Troy Deats 
Commonwealth Electric Company of the Midwest 
3910 South Street 
Lincoln, NE 68506 
tdeats@commonwealthelectric.com  
 
Re: NOTICE OF TERMINATION FOR CONVENIENCE 

Service Agreement by and between Zachry Industrial, Inc. (“Zachry”) and Commonwealth 
Electric Company of the Midwest (“Commonwealth), dated November 14, 2023 (Agreement 
#115001-605028) (the “Agreement”) 
OPPD Standing Bear Generation Facility (the “Project”) 

 
Dear Mr. Deats: 
 
Pursuant to Article 16.2 in the Agreement, you are hereby notified that Zachry hereby terminates the 
Agreement for its convenience, effective May 17, 2024 (two days from today). In accordance with the 
Agreement’s terms, please submit an invoice for all of Commonwealth’s work on the Project through May 
17. 
 
Additionally, as required by Article 16.2, please provide a request for termination-related costs, if any, along 
with accounting records and documentation to support your calculation, within thirty (30) days of the date 
of this notice. 
 
Notwithstanding the foregoing, Zachry does not waive but rather maintains all of its rights under the 
Agreement. 
 
Sincerely, 
 
 
 
Lyle Fouts 
EPC Project Manager 
foutsl@zachrygroup.com 
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 527 Logwood Ave. 
 San Antonio, Texas 78221 
 210.588.5000 

 
cc: Brad Reece 
 Zachry Industrial, Inc. 
 Via Email:  reececb@zachrygroup.com  
 
 Larry Shofner 
 Zachry Industrial, Inc. 
 Via Email:  shofnerl@zachrygroup.com  
 
 Julie Inman 
 Zachry Industrial, Inc.  
 Via Email:  inmanja1@zachrygroup.com  
 
 Gil Craft 
 Zachry Industrial, Inc. 

Via Email:  craftg@zachrygroup.com  
 
Dewayne Cox 
Zachry Industrial, Inc. 
Via Email:  coxd@zachrygroup.com  

 
 Zachry Industrial, Inc. 
 Attn:  Legal Department 
 Via Email:  legal@zachrygroup.com  
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Official Form 410 
Proof of Claim 04/22 

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

✔

✔

402-473-2203

(see summary page for notice party information)

✔

Texas

See summary page

 Zachry Industrial, Inc.

Southern

Commonwealth Electric Company of the Midwest

24-90385

See summary page
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 

No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:

Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?

 No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

✔

5,359,030.62

✔

0636

✔

✔

Labor, materials, services and supplies

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $3,350* of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $15,150*) earned within 180  
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/25 and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim 
entitled to administrative 
priority pursuant to 11 
U.S.C. 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

CFO

✔

Commonwealth Electric Company of the Midwest

✔

✔

08/27/2024

Billy J Friesen

1,038,339.54

/s/Billy J Friesen
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 

 )  
In re: ) Chapter 11 
 )  
ZACHRY HOLDINGS, INC., et al.1 ) Case No. 24-90377 (MI) 
 )  

   Debtors. ) (Jointly Administered) 
 )  

 
DEBTORS’ OBJECTION TO THE CLAIM OF  

COMMONWEALTH ELECTRIC COMPANY OF THE MIDWEST (CLAIM NO. 1003) 

This is an objection to your claim.  This objection asks the Court to disallow the claim that you filed 
in this bankruptcy case.  If you do not file a response within 30 days after the objection was served 
on you, your claim may be disallowed without a hearing. 

A hearing will be conducted on this matter on April 1, 2025 at 3:00 p.m. prevailing Central Time, 
in Courtroom 404, 4th floor, 515 Rusk Street, Houston, Texas 77002. Participation at the hearing 
will only be permitted by an audio and video connection. 
 
Audio communication will be by use of the Court’s dial-in facility. You may access the facility at 
(832) 917-1510. Once connected, you will be asked to enter the conference room number. Judge 
Isgur’s conference room number is 205691. Video communication will be by use of the 
GoToMeeting platform. Connect via the free GoToMeeting application or click the link on Judge 
Isgur’s home page. The meeting code is “JudgeIsgur”. Click the settings icon in the upper right 
corner and enter your name under the personal information setting. 
 
Hearing appearances must be made electronically in advance of both electronic and in-person 
hearings. To make your appearance, click the “Electronic Appearance” link on Judge Isgur’s home 
page. Select the case name, complete the required fields and click “Submit” to complete your 
appearance. 

The above-captioned debtors and debtors in possession (collectively, the “Debtors”) file 

this objection (the “Objection”) to the claim of Commonwealth Electric Company of the Midwest 

(“Commonwealth Electric”) set forth in proof of claim number 1003 (the “Claim”).  In support 

of this Objection, the Debtors submit the Declaration of Raymond Boldt in Support of the Debtors’ 

 
1  The last four digits of Zachry Holdings, Inc.’s tax identification number are 6814.  A complete list of each of the 

Debtors in these chapter 11 cases and the last four digits of their federal tax identification numbers may be 
obtained on the website of the Debtors’ claims and noticing agent at www.veritaglobal.net/ZHI.  The location of 
the Debtors’ service address in these chapter 11 cases is:  P.O. Box 240130, San Antonio, Texas 78224. 
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Objection to the Claim of Commonwealth Electric Company of the Midwest (Claim No. 1003) (the 

“Boldt Declaration”) and the Declaration of William B. Murphy in Support of the Debtors’ 

Objection to the Claim of Commonwealth Electric Company of the Midwest (Claim No. 1003) (the 

“Murphy Declaration”), each filed concurrently herewith.  In further support of this Objection, 

the Debtors respectfully state as follows: 

Preliminary Statement 

1. On September 21, 2021, Zachry Industrial Inc. (“ZII” or “Zachry”) entered into a 

contract with the Omaha Public Power District to design and construct electrical generation 

facilities at two locations, the Standing Bear Lake Station and Turtle Creek Station.  Zachry hired 

Commonwealth Electric as a subcontractor to assist Zachry in the construction of both projects; 

however, this Objection primarily concerns Commonwealth Electric’s work on Standing Bear 

Lake Station (the “Project”) under one of three different service agreements between Zachry and 

Commonwealth Electric (Service Agreement #115001-605028 or the “Service Agreement”).2   

2. Under the Service Agreement, Commonwealth Electric agreed to perform electrical 

work on the Project.  The service agreement between Zachry and Commonwealth Electric sets 

forth specific deliverables, deadlines, and standards of work, and provides that Zachry would be 

able to offset any costs due to Commonwealth Electric’s defective, incomplete, or unnecessary 

work against Commonwealth Electric’s billed invoices under the service agreement. 

3. Commonwealth Electric’s Claim asserts an unsecured claim of $5,359,030.62, of 

which $1,038,339.54 is asserted to be entitled to administrative expense priority pursuant to 

section 503(b)(9) of the Bankruptcy Code.  The vast majority of the Claim (approximately 

 
2  The request in this Objection to reduce the Claim only relates to Commonwealth Electric’s work pursuant to the 

Service Agreement.  However, the request in this Objection to reclassify the Claim relates to Commonwealth 
Electric’s work on both Standing Bear Lake and Turtle Creek.   
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$5,000,000) relates to outstanding invoices for work performed under the Service Agreement.  The 

work performed by Commonwealth Electric under the Service Agreement was defective, 

incomplete and in some cases duplicative.  As set forth in the Declaration of Raymond Boldt, 

Zachry incurred $1,775,916 in costs due to Commonwealth Electric’s defective and incomplete 

work, and $876,066 of the invoiced amount was for unnecessary duplicative work.  Collectively, 

Zachry is entitled to an offset of $2,651,982 against Commonwealth Electric’s invoices.  In 

addition, only a fraction of the asserted 503(b)(9) portion of the Claim is actually for goods 

delivered to the Debtors in the 20 days prior to the Petition Date (as defined below). 

4. Therefore, the Court should reduce the Claim by $2,651,982 to a corrected amount 

of $2,707,048.62 and reclassify the Claim such that only $110,275.93 is entitled to priority under 

section 503(b)(9) of the Bankruptcy Code. 

Relief Requested 

5. By this Objection, the Debtors seek entry of an order, substantially in the form 

attached hereto (the “Proposed Order”) (i) reducing the Claim to a corrected amount of 

$2,707,048.62, (ii) reclassifying the claim such that only $110,275.93 is entitled to priority under 

section 503(b)(9) of the Bankruptcy Code, and (iii) granting such other and further relief as the 

Court deems just and proper. 

Jurisdiction, Venue, and Predicates for Relief 

6. The United States Bankruptcy Court for the Southern District of Texas 

(the “Court”) has jurisdiction over this matter pursuant to 28 U.S.C. § 1334.  This matter is a core 

proceeding under 28 U.S.C. § 157(b)(2)(B) and this Court has constitutional authority to enter a 

final order because the matter involves allowance or disallowance of claims against the estate.3  

 
3  To the extent the Court does not have constitutional authority to enter a final order in this matter, the Debtors 

confirm their consent to the entry of a final order by the Court. 
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7. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

8. The predicates for the relief requested herein are sections 105(a), 502(b), and 558 

of title 11 of the United States Code (the “Bankruptcy Code”), rule 3007 of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”), and rule 3007-1 of the Bankruptcy Local Rules 

for the Southern District of Texas (the “Bankruptcy Local Rules”).  

Background 

I. General Background 

9. On May 21, 2024 (the “Petition Date”), each Debtor filed a voluntary petition for 

relief under chapter 11 of the Bankruptcy Code commencing the above-captioned chapter 11 cases.  

The Debtors continue to operate their businesses and manage their properties as debtors in 

possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  These chapter 11 cases 

are being jointly administered pursuant to Bankruptcy Rule 1015(b).  On June 4, 2024, the Office 

of the United States Trustee for the Southern District of Texas appointed an official committee of 

unsecured creditors pursuant to section 1102 of the Bankruptcy Code (the “Committee”) [Docket 

No. 176] and reconstituted the Committee on January 27, 2025 [Docket No. 2002].  No trustee or 

examiner has been appointed in the Chapter 11 Cases.  A detailed description of the Debtors and 

their businesses is set forth in the Declaration of Mohsin Y. Meghji in Support of Debtors’ Petitions 

and Requests for First Day Relief [Docket No. 7]. 

10. On July 16, 2024, the Debtors filed their Schedules of Assets and Liabilities and 

Statements of Financial Affairs (collectively, the “Schedules and Statements”).  See Docket Nos. 

510–531.  On August 30, 2024, December 2, 2024, and December 20, 2024 several of the Debtors 

filed amendments to their Schedules and Statements.  See Docket Nos. 855–865, 1564, 1770–

1775.  In particular, on December 20, 2024, after commencing their claims reconciliation process, 
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the Debtors filed additional amendments to their Schedules and Statements as they relate to 

Commonwealth Electric [Docket No. 1772]. 

11. On July 26, 2024, the Court entered the Order (I) Setting Bar Dates for Filing 

Proofs of Claim, Including Requests for Payment Under Section 503(b)(9), (II) Establishing 

Amended Schedules Bar Date and Rejection Damages Bar Date, (III) Approving the Form and 

Manner for Filing Proofs of Claim, Including Section 503(b)(9) Requests, (IV) Approving Notice 

of Bar Dates, and (V) Granting Related Relief [Docket No. 636] (the “Bar Date Order”).  The 

Bar Date Order established September 16, 2024, at 5:00 p.m. (prevailing Central Time) as the 

deadline for all non-governmental entities holding or wishing to assert a “claim” (as defined in 

section 101(5) of the Bankruptcy Code) against any of the Debtors that arose before the Petition 

Date to file proof of such claim.  The past bar dates for filing proofs of claim related to the amended 

Schedules and Statements were October 4, 2024, January 2, 2025, January 21, 2025 at 5:00 p.m. 

(prevailing Central Time).    The deadline for all governmental entities holding or wishing to assert 

a claim against any of the Debtors that arose prior to the Petition Date to file proof of such claim 

was November 18, 2024, at 5:00 p.m. (prevailing Central Time). 

II. Zachry’s Prepetition Agreement with Commonwealth Electric 

12. On November 14, 2023, Zachry entered into the Service Agreement under which 

Commonwealth Electric was to perform certain electrical work in support of the Standing Bear 

Lake Station electric generation facility (SBLS) that ZII was building for the Omaha Public Power 

Department, referenced as ZII Job number 115001.  Boldt Decl. ¶ 4. 

13. Commonwealth Electric’s scope of work on the Project included installation and 

testing of various switchgear, circuits, panels, and instrument and power cables needed on the 

project, including associated hardware, junctions, penetration seals, conduit, cable trays, supports, 

and terminations.  Id.  

Case 24-90377   Document 2336   Filed in TXSB on 02/20/25   Page 5 of 15Case 24-90377   Document 2953-8   Filed in TXSB on 05/23/25   Page 6 of 16



 

6 
 

III. Commonwealth Electric’s Incomplete, Defective and Duplicative Work 

14. Commonwealth Electric began work pursuant to the Service Agreement shortly 

after it was executed and was terminated on the Project by Zachry on May 15, 2024.  Boldt Decl. 

¶ 4.  However, since May 2024, Zachry has determined that Commonwealth Electric’s work was 

defective and incomplete, requiring corrective work.  Boldt Decl. ¶¶ 4-6.  The majority of this 

incomplete and/or defective work was identified in four Zachry back charge notifications 

(“BCN”), and includes but is not limited to the following (the “BCN-Identified Incomplete and 

Defective Work”):   

 the absence of floor plates in multiple areas, resulting in the need to 
remove and reinstall cables in accordance with site requirements;  

 various cables were found to be damaged, and there were issues with the 
formation of cables on the trays and panels;  

 certain installations were found to be lacking Roxtec; 

 multiple discrepancies in various panels upon final testing procedures; 

 missing circuits and other components. 

Boldt Decl. ¶ 6.  

15. In order to rectify the BCN-Identified Incomplete and Defective Work, Zachry 

utilized its own direct labor and subcontractors under Zachry’s direction to promptly inspect, 

phone, re-terminate, and test affected cables, and to install necessary missing or incorrectly 

installed components such as floor plates, circuits, panels and Roxtec.  Boldt Decl. ¶ 6. 

16. In addition to the BCN-identified defective work, Zachry discovered other 

defective work (the “Other Incomplete and Defective Work”).  Boldt Decl. ¶ 9.  Zachry incurred 

additional scaffolding, labor, and materials costs in order to rectify the defects in the Other 

Incomplete and Defective Work.  Boldt Decl. ¶¶ 9-17.   
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17. Furthermore, Commonwealth Electric unnecessarily installed redundant cabling 

(known as “cable pulling”) at the Project inconsistent with its assigned scope of work under the 

Service Agreement.  Boldt Decl. ¶¶ 10-11.  This problem was made worse by Commonwealth’s 

failure to adequately document its cable pulling.  Id.  As a result, Zachry not only paid for 

Commonwealth’s redundant cable pulling work, Zachry also incurred costs for identifying and 

resolving issues caused by the redundant cabling.  Id. 

18. As set forth in the below chart, and as described in the Boldt Declaration, Zachry 

estimates approximately $2.65 million in incurred costs or overbilling due to Commonwealth 

Electric’s incomplete, defective, and/or duplicative work outside the scope of the Service 

Agreement: 

Incurred Cost 
Category 

Description 
Cost Incurred 

by Zachry 

Costs to rectify BCN-
Identified Incomplete 
and Defective Work 

Costs to rectify incomplete and/or defective work 
identified through BCNs, including (1) third party 
labor charges; (2) estimated Zachry technical and 
engineering support and field construction support 
costs based on historical standards developed by 
Zachry; and (3) third party construction material 
costs, including a markup on third party construction 
material based on Zachry’s contracts with 
Commonwealth Electric.  Boldt Decl. ¶ 8.   

$1,009,015 

Labor costs due to 
Other Incomplete and 

Defective Work 

Indirect labor costs to takeover and effectuate the 
completion and correction of Commonwealth 
Electric’s work and third-party labor charges for 
Zachry’s subcontractor to complete smaller tasks not 
otherwise captured by a specific Extra Work Order.  
Boldt Decl. ¶ 16.   

$348,000 

Material due to Other 
Incomplete and 
Defective Work 

In order to rectify the Other Incomplete and 
Defective Work, Zachry had to purchase additional 
materials and supplies not reflected in the back 
charge notifications, including additional cable, 
conduit, cable terminations and cable trays.  Boldt 
Decl. ¶ 14.   

$183,095 
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Incurred Cost 
Category 

Description 
Cost Incurred 

by Zachry 

Scaffolding costs Portions of Commonwealth’s defective work were 
located at elevation. Accordingly, Zachry was 
required to rent and erect scaffolding and then 
remove that scaffolding.  Costs include Zachry labor 
costs to erect and remove the scaffolding and third 
party scaffolding rental charges.   Boldt Decl. ¶ 12.   

$195,806 

Costs and overbilling 
due to Duplicative 

Cabling 

Commonwealth Electric installed duplicate cables 
unnecessarily and billed Zachry.  Zachry not only 
paid for Commonwealth Electric’s redundant cable 
pulling work, Zachry also incurred costs for 
identifying and resolving issues caused by the 
redundant cabling.  Boldt Decl. ¶ 10.   

$876,066 

Paid smoke breaks Commonwealth Electric billed Zachry for smoke 
breaks taken on a tobacco free jobsite.4  Boldt Decl. 
¶ 16a. 

$40,000 

Total: $2,651,982 

 

IV. Commonwealth Electric’s Proof of Claim 

19. On August 27, 2024, Commonwealth Electric filed the Claim asserting a total 

unsecured amount of $5,359,030.62, of which $1,038,339.54 was asserted as being entitled to 

administrative priority pursuant to section 503(b)(9) of the Bankruptcy Code.  See Claim No. 1003.  

Out of the $5,359,030.62 asserted in the Claim, approximately $5,000,000 relates to work done on 

the Project pursuant to the Service Agreement.  

Argument 

20. Section 502(a) of the Bankruptcy Code provides, in pertinent part, that “[a] claim 

or interest, proof of which is filed under section 501 of [the Bankruptcy Code], is deemed allowed, 

unless a party in interest . . . objects.”  11 U.S.C. § 502(a).  Further, section 502(b)(1) of the 

 
4  See Service Agreement Art. 9.3. 
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Bankruptcy Code provides that a court “shall determine the amount of such claim . . . as of the 

date of the filing of the petition, and shall allow such claim in such amount, except to the extent 

that—such claim is unenforceable against the debtor and the property of the debtor, under any 

agreement or applicable law.”  11 U.S.C. § 502(b)(1).  This statutory exception to the allowance 

of a claim is “generally complemented by § 558, which provides that ‘[t]he estate shall have the 

benefit of any defense available to the debtor as against any entity other than the estate, including 

statutes of limitation, statutes of fraud, usury, and other personal defenses.’”  In re W.R. Grace & 

Co., 626 B.R. 217, 235 (Bankr. D. Del. 2021) (quoting 11 U.S.C. § 558).  Section 558 preserves 

for the benefit of the estate not only defenses the statute specifically references but also such 

defenses as counterclaim, setoff, and recoupment.  See, e.g., In re ABC-NACO, Inc., 294 B.R. 832, 

836 (Bankr. N.D. Ill. 2003) (counterclaim); In re Gaulsh, 602 B.R. 849, 854–55 (Bankr. S.D.N.Y. 

2019) (setoff); see e.g., In re e.Spire Commc’ns, Inc., 293 B.R. 639, 648 (Bankr. D. Del. 2003) 

(recoupment).   

21. As set forth in Bankruptcy Rule 3001(f), a properly executed and filed proof of 

claim constitutes prima facie evidence of the validity and the amount of the claim under section 

502(a) of the Bankruptcy Code.  See, e.g., In re Jack Kline Co., Inc., 440 B.R. 712, 742 (Bankr. 

S.D. Tex. 2010).  However, a proof of claim loses the presumption of prima facie validity under 

Bankruptcy Rule 3001(f) if an objecting party refutes at least one of the allegations essential to the 

claim’s legal sufficiency.  See In re Fidelity Holding Co., Ltd., 837 F.2d 696, 698 (5th Cir. 1988).  

Once such an allegation is refuted, the burden reverts to the claimant to prove the validity of its 

claim by a preponderance of the evidence.  See id.  Despite this shifting burden during the claim 

objection process, “the ultimate burden of proof always lies with the claimant.”  In re Armstrong, 

Case 24-90377   Document 2336   Filed in TXSB on 02/20/25   Page 9 of 15Case 24-90377   Document 2953-8   Filed in TXSB on 05/23/25   Page 10 of 16



 

10 
 

347 B.R. 581, 583 (Bankr. N.D. Tex. 2006) (citing Raleigh v. Ill. Dep’t of Revenue, 530 U.S. 15 

(2000)). 

22. Here, the Court should reduce the Claim because Commonwealth Electric 

performed incomplete, defective, and/or unnecessary duplicative work not in accordance with the 

Service Agreement.  The Service Agreement under which the work was performed provides that 

if Zachry is “required . . . to perform certain work on [Commonwealth Electric]’s behalf, whether 

this work be in contention or agreed . . . [l]abor will be charged to [Commonwealth Electric].”  

Service Agreement Art. 11.9.  Furthermore, the Service Agreement states that Zachry may 

withhold payment where Zachry has incurred losses due to defective work not remedied by 

Commonwealth Electric, or where Commonwealth Electric failed to perform work in accordance 

with the Service Agreement.  Id. at 10.1.3.  A full description of Commonwealth Electric’s 

incomplete and defective work may be found in the Boldt Declaration.  See Boldt Decl. at ¶¶ 6-

17. 

23. To rectify Commonwealth Electric’s defective and incomplete work, Zachry 

incurred significant costs.  As fully described in the Boldt Declaration, the corrective work 

necessary because of the BCN-Identified Incomplete and Defective Work cost Zachry $1,009,015.  

See id. at ¶ 8.  The corrective work necessary to rectify the Other Incomplete and Defective Work 

cost Zachry $348,000 in labor costs and $183,095 in material costs.  See id. at ¶¶ 14, 16.  The 

scaffolding needed in the corrective work cost Zachry $195,806.  See id. at ¶ 12.  Zachry has the 

right to withhold payments to offset such costs due to Commonwealth Electric’s defective work 

pursuant to articles 10.1.3 and 11.9 of the Service Agreement. 

24. In addition, Zachry incurred costs due to Commonwealth Electric’s installation of 

unnecessary duplicative cables against the terms of the Service Agreement, in the amount of 
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$876,066.  See id. at 10.  Commonwealth Electric billed Zachry for $40,000 worth of labor costs 

for smoke breaks taken by its workers, despite the Service Agreement making clear that the Project 

was to be smoke-free.  See Service Agreement Art. 9.3.  In both cases, Commonwealth Electric 

failed to perform the Work in accordance with the Service Agreement.  Therefore, Zachry has the 

right to withhold payments to offset the costs incurred due to the duplicative work and 

inappropriate labor bill, pursuant to articles 10.1.3 and 11.9 of the Service Agreement. 

25. While the Service Agreement does not provide for recovery of damages for delay, 

Zachry has incurred $2.1 million in delay costs due to Commonwealth Electric’s incomplete and/or 

defective work.  See Boldt. Decl ¶ 18.  The Debtors are not seeking to reduce or offset 

Commonwealth Electric’s Claim amount for this $2.1 million.  However, these delay costs 

demonstrate even further damage suffered by Zachry due to Commonwealth Electric’s defective 

and/or incomplete work, and that equity also points towards the reduction of Commonwealth 

Electric’s Claim. 

26. The Claim also asserts a $1,038,339.54 expense priority under section 503(b)(9) of 

the Bankruptcy Code.  Section 503(b)(9) states that “the value of any goods received by the debtor 

within 20 days before the commencement of [a chapter 11 case] . . . sold to the debtor in the 

ordinary course” shall be entitled to administrative expense priority.  11 U.S.C. § 503(b)(9).  

However, as set forth in the Murphy Declaration, the Debtors have reviewed Commonwealth 

Electric’s invoices related to the Claim and have determined that only $110,275.93 was invoiced 

for goods delivered to the Debtors within 20 days before the Petition Date.  The Claim incorrectly 

included invoices for non-goods, such as labor costs, demobilization costs, third-party equipment 

rentals, and retainage amounts as being entitled to 503(b)(9) priority.  After accounting for these 
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amounts, the Claim should be reclassified such that only $110,275.93 is entitled to 503(b)(9) 

administrative expense priority.   

Reservation of Rights 

27. By this Objection, the Debtors object to the Claim solely for the reasons identified 

therein.  Regardless of whether one or more of the bases for objection stated herein is overruled, 

or otherwise not sustained, the Debtors reserve the right to (i) amend, modify, or supplement this 

Objection, (ii) file additional objections to the Claim on any basis, and (iii) pursue claims and 

causes of action against Commonwealth Electric or any other person or entity and seek appropriate 

remedies in connection with same.  Further, the Debtors reserve their rights to object to any proof 

of claim, including but not limited to the Claim, on any grounds whatsoever at a later date, 

including, among other things, based on amount, priority, classification, or otherwise. 

28. Nothing contained herein or any actions taken pursuant to such relief requested is 

intended or shall be construed as: (a) an admission as to the amount of, basis for, or validity of any 

claim against a Debtor entity under the Bankruptcy Code or other applicable nonbankruptcy law; 

(b) a waiver of the Debtors’ or any other party in interest’s rights to dispute any claim on any 

grounds; (c) a promise or requirement to pay any claim; (d) an implication or admission that any 

particular claim is of a type specified or defined in this Objection or any order granting the relief 

requested by this Objection or a finding that any particular claim is an administrative expense 

claim or other priority claim; (e) a waiver of any claims or causes of action which may exist against 

any creditor or interest holder; (f) a request or authorization to assume, adopt, or reject any 

agreement, contract, or lease pursuant to section 365 of the Bankruptcy Code; (g) a waiver or 

limitation of the Debtors’ or any other party in interest’s rights under the Bankruptcy Code or any 

other applicable law; (h) an admission as to the validity, priority, enforceability, or perfection of 

any lien on, security interest in, or other encumbrance of property of the Debtors’ estates; or (i) a 
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concession by the Debtors that any liens (contractual, common law, statutory, or otherwise) that 

may be satisfied pursuant to the relief requested in this Objection are valid and the rights of all 

parties in interest are expressly reserved to contest the extent, validity, or perfection or seek 

avoidance of all such liens. 

Notice 

29. The Debtors will provide notice of this Objection to: (a) the United States Trustee 

for the Southern District of Texas; (b) counsel for the Committee; (c) the Prepetition Agent; (d) 

the United States Attorney’s Office for the Southern District of Texas; (e) the state attorneys 

general for the states in which the Debtors operate; (f) the Internal Revenue Service; (g) counsel 

to Commonwealth Electric; and (h) any party that has requested notice pursuant to Bankruptcy 

Rule 2002 and Bankruptcy Local Rule 9013-1(d).  In light of the nature of the relief requested, no 

other or further notice need be provided. 

No Previous Request 

30. No previous request for the relief sought herein has been made by the Debtors to 

this Court or any other court. 

Conclusion 

31. For the foregoing reasons, the Debtors respectfully request the Court enter the 

Proposed Order (i) reducing the Claim to a corrected amount of $2,707,048.62, (ii) reclassifying 

the claim such that only $110,275.93 is entitled to priority under section 503(b)(9) of the 

Bankruptcy Code, and (iii) granting such other and further relief as the Court deems just and 

proper. 

 

[Remainder of Page Intentionally Left Blank] 

 

Case 24-90377   Document 2336   Filed in TXSB on 02/20/25   Page 13 of 15Case 24-90377   Document 2953-8   Filed in TXSB on 05/23/25   Page 14 of 16



 

 

 

  

 

Dated: February 20, 2025 
Houston, Texas 
 

/s/ Charles R. Koster                                                      
WHITE & CASE LLP 
Charles R. Koster (Texas Bar No. 24128278) 
609 Main Street, Suite 2900 
Houston, Texas 77002 
Telephone: (713) 496-9700 
Facsimile: (713) 496-9701 
Email: charles.koster@whitecase.com 
 
Bojan Guzina (admitted pro hac vice) 
Andrew F. O’Neill (admitted pro hac vice) 
Michael Andolina (admitted pro hac vice) 
William Guerrieri (admitted pro hac vice) 
Fan B. He (admitted pro hac vice) 
Adam T. Swingle (admitted pro hac vice) 
Barrett Lingle (admitted pro hac vice) 
111 South Wacker Drive, Suite 5100 
Chicago, Illinois 60606 
Telephone: (312) 881-5400 
Email:  bojan.guzina@whitecase.com 
 aoneill@whitecase.com 

mandolina@whitecase.com 
william.guerrieri@whitecase.com 

 fhe@whitecase.com 
 adam.swingle@whitecase.com 
            barrett.lingle@whitecase.com 
 
-and- 
 
HICKS THOMAS LLP 
John B. Thomas (Attorney-in-Charge) 
Texas Bar No. 19856150 
S.D. Tex. ID No. 10675 
jthomas@hicks-thomas.com  
J. John Deis 
Texas Bar No. 24028289 
S.D. Tex. ID No. 86963 
jdeis@hicks-thomas.com  
Hicks Thomas LLP 
700 Louisiana Street, Suite 2300 
Houston, Texas 77002 
Telephone:  (713) 547-9100 
Facsimile:    (713) 547-9150 
 
Counsel to the Debtors and  
Debtors in Possession 
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Certificate of Service 

I certify that on February 20, 2025, I caused a copy of the foregoing document to be served 
by the Electronic Case Filing System for the United States Bankruptcy Court for the Southern 
District of Texas. 

/s/ Charles R. Koster 
Charles R. Koster
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 

 )  
In re: ) Chapter 11 
 )  
ZACHRY HOLDINGS, INC., et al.1 ) Case No. 24-90377 (MI) 
 )  

   Debtors. ) (Jointly Administered) 
 )  

 
DECLARATION OF RAYMOND BOLDT IN  

SUPPORT OF THE DEBTORS’ OBJECTION TO THE CLAIM OF  
COMMONWEALTH ELECTRIC COMPANY OF THE MIDWEST (CLAIM NO. 1003) 

I, Raymond Boldt, pursuant to 28 U.S.C. § 1746, declare under penalty of perjury that the 
following is true and correct: 

1. My name is Raymond Boldt. I am an employee of Zachry Industrial Inc. (“Zachry”) 
and my job title is Project Estimator. I have over twenty years of experience in estimating costs for 
Zachry, including estimates for change orders, Zachry bid submissions and evaluating 
subcontractor bids and charges.  
 

2. I am responsible for providing electrical and instrumentation technical and field 
support on the Standing Bear Lake Station (SBLS) project Zachry is building for Omaha Public 
Power Department (OPPD). My responsibilities have included different aspects of cost estimation, 
change management and coordination of work by Zachry and subcontractors on the SBLS project. 
I have had personal involvement in aspects of Commonwealth’s and its affiliates’ work on Zachry’s 
OPPD projects.  
 

3. Since March 2024, I have been involved in Zachry’s efforts to identify and correct 
defective and incomplete work by Commonwealth on the SBLS project and have personal 
knowledge of the scope and costs associated with Zachry’s efforts. In order to document those 
costs, I worked with Zachry support personnel to prepare the materials contained in Exhibits 1-9 
attached to this declaration.  

 
4. Zachry entered into Service Agreement #115001-605028 with Commonwealth 

Electric (the “Service Agreement”), under which Commonwealth Electric was to perform certain 
electrical work in support of the SBLS project. Commonwealth’s work under the Service 

 
1 The last four digits of Zachry Holdings, Inc.’s tax identification number are 6814.  A complete list of each of the 
Debtors in these chapter 11 cases and the last four digits of their federal tax identification numbers may be obtained 
on the website of the Debtors’ proposed claims and noticing agent at www.veritaglobal.net/ZHI.  The location of the 
Debtors’ service address in these chapter 11 cases is:  P.O. Box 240130, San Antonio, Texas 78224. 
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Agreement included installation and testing of various switchgear, circuits, and instrument and 
power cables needed on the project, including associated hardware, junctions, penetration seals 
(called Roxtec), conduit, cable trays, panels, supports, and terminations. Zachry terminated 
Commonwealth’s work under the Service Agreement on May 15, 2024. From May through 
October 2024, Zachry and its subcontractor inspected work that Commonwealth was obligated to 
perform under the Service Agreement.  As a result of the inspections, Zachry determined that 
Commonwealth had either not completed work within their work scope, or Commonwealth’s work 
was defective and required corrective work.  

 
5. Zachry has incurred costs for self-performed work, subcontractor work and third 

party supplied materials to complete and correct Commonwealth’s defective work (hereinafter 
“Corrective Work”).  The scope of the Corrective Work and the related costs are reflected in 
Exhibits 1 through 8 attached to this declaration.  

 
6. The majority of Commonwealth’s incomplete and defective work was identified in 

four Zachry back charge notifications (BCNs), numbered BCN-00127 (attached hereto as Exhibit 
1), BCN-0163 (attached hereto as Exhibit 2), BCN-164 (attached hereto as Exhibit 3) and BCN-
165 (Exhibit 4). The defective work in these BCNs included, but was not limited to: 

 
a. the absence of floor plates in multiple areas, resulting in the need to remove 

and reinstall cables in accordance with site requirements.  
b. various cables were found to be damaged, and there were issues with the 

formation of cables on the trays and panels.  
c. certain installations were found to be lacking Roxtec.  
d. multiple discrepancies in various panels upon final testing 

procedures. 
e. missing circuits and other components 
  

7. In order to reduce the impact of Commonwealth’s incomplete and defective work, 
Zachry utilized its own direct labor and subcontractors under Zachry’s direction to promptly 
inspect, phone, re-terminate, and test affected cables; and install necessary missing or incorrectly 
installed components such as floor plates, circuits, panels and Roxtec.  

 
8. The calculations used to determine the costs in Exhibits 1-4 are contained in cost 

summaries for each BCN that show (1) third party labor charges; (2) estimated Zachry technical 
and engineering support and field construction support costs based on historical standards 
developed by Zachry; and (3) third party construction material costs, including a markup on third 
party construction material based on Zachry’s contracts with Commonwealth. These costs are 
further supported by detailed Extra Work Orders reports from Zachry’s subcontractors, responses 
to Requests for Information from OPPD, technical drawings, test results, annotated photographs, 
and materials lists, all of which I understand are being separately provided to Commonwealth by 
Zachry’s counsel. The costs for Corrective work in Exhibits 1-4 total $1,009,015.   
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9. In addition to the defective work referenced in each back charge notification, 
Zachry also discovered other defective work by Commonwealth that is referenced in Exhibits 5-
8. 

 
10. Commonwealth unnecessarily installed redundant cabling (known as “cable 

pulling”) at the Standing Bear Lake Station project inconsistent with its assigned scope of work. 
This problem was made worse by Commonwealth’s failure to adequately document its cable 
pulling. As a result, Zachry not only paid for Commonwealth’s redundant cable pulling work, 
Zachry also incurred costs for identifying and resolving issues caused by the redundant cable 
pulling.  The costs associated with the multiple, redundant cable pulling are reflected in Exhibit 
5, and total $876,066.   

 
11. The costs in Exhibit 5 were calculated by first determining the total linear feet of 

cable installed and assessing how much of that cable was installed by Commonwealth. We then 
determined the rate of duplicative cable pulling by Commonwealth, estimated the amount of time 
spent by Commonwealth on the duplicative cable pulls and the cost of that labor. We then 
determined the cost of the cable in the duplicative cable pulls and applied appropriate markups to 
these third-party material costs and labor based on Commonwealth’s contracts and Zachry’s 
historical information.  

 
12. Portions of Commonwealth’s defective work were located at elevation. 

Accordingly, Zachry was required to rent and erect scaffolding to perform the Corrective Work 
and then remove that scaffolding. The costs associated with the scaffolding are reflected in Exhibit 
6, and total $195,806. 

 
13. The costs reflected in Exhibit 6 were calculated based on Zachry labor costs to 

erect and remove the scaffolding and third party scaffolding rental charges. The labor costs were 
determined by taking the total number of hours for the Corrective Work in Exhibits 1-4 and 
estimating how much time was spent by Zachry employees erecting and removing scaffolding in 
support of that work based on historical information. Zachry’s average labor rate was then applied 
to the scaffolding labor hours. Third party scaffolding rental charges were determined by taking 
the total number of workdays reflected in Exhibits 1-4 and multiplying that by the daily scaffolding 
rental charge, taking into account weekends and rainout days for which Zachry paid scaffolding 
rental charges even though work was not taking place. A 10 percent markup was applied to the 
third-party rental costs in accordance with Zachry’s contracts with Commonwealth.         

 
14. In order to complete the Corrective Work, Zachry had to purchase additional 

materials and supplies not reflected in the back charge notifications, including additional cable, 
conduit, cable terminations and cable trays. The costs associated with these repair materials and 
supplies are reflected in Exhibit 7, and total $183,095.  

 
15. The costs in Exhibit 7 were determined by taking the total lengths of cable and 

conduit and multiplying those lengths by the cost per linear foot of the material. The cost of 
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additional cable terminations was determined by multiplying the number of terminations by the 
average cost per termination. A ten percent markup was applied to these third-party material 
charges in accordance with Zachry’s contracts with Commonwealth.  

 
16. Zachry determined that there were additional costs resulting from Commonwealth’s 

work that were not captured in the back charges reflected in Exhibits 1 – 4. These additional 
miscellaneous costs are reflected in Exhibit 8, and total $388,000. These costs are comprised of:  

 
a. Improper charges by Commonwealth for its employees’ smoke breaks when the jobsite 

was required to be tobacco free under the parties’ contracts. These smoke breaks 
resulted in approximately 500 lost work hours for which Zachry was charged but 
obtained no benefit. The cost to Zachry of these lost work hours was calculated using 
the average labor costs charged by Commonwealth and Zachry’s subcontractor that 
performed Corrective Work.  

 
b. Indirect labor costs to takeover and effectuate the completion and correction of 

Commonwealth’s work. The amount of this labor was determined to be in excess of 
2000 hours of time for Zachry employees in supervision, procurement and support 
functions not otherwise captured in Zachry’s back charge notices.  
 

c. Third party labor charges for Zachry’s subcontractor to complete smaller tasks not 
otherwise captured by a specific Extra Work Order. These charges are for actual work 
performed and charged by the subcontractor while addressing various Commonwealth 
deficiencies that would be found in Zachry’s ongoing work deficiency lists.  Based on 
the limited amount of time and cost required for each individual task, the third-party 
labor did not warrant individual tracking by way of an Extra Work Order. These charges 
were taken from third party invoicing.  

 
17. Exhibit 10 contains a summary of all the costs in Exhibits 1-8, which total 

$2,651,982.  
 
18. Commonwealth’s incomplete and defective work also caused approximately 15 

days of delay in Zachry’s schedule for substantial completion of the SBLS project. As a result, 
Zachry faces potential liquidated damages for those delays under its contract with OPPD that total 
$2.1M. These costs were calculated in Exhibit 9 by taking the total hours of work reflected in 
Exhibits 1-4, converting those hours to workdays and applying the daily liquidated damages rate 
from the Second Amendment to Zachry’s contract with OPPD.  

 
19. All of the costs addressed in my declaration were calculated based on industry 

standard estimating practices and references, as well as Zachry practices and procedures that I and 
other Zachry employees regularly use and rely on in estimating work on Zachry projects similar 
the Standing Bear Lake Station project.  
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Executed on February 20, 2025 

        /s/ Raymond Boldt   
        Raymond Boldt 
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EXHIBIT 1 
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BCN-00127 
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FINAL BILLING PACKAGE 

 
Project Name – Standing Bear Lake Station (SBLS) Project Date:  10/10/2024         
 
 
Extra Work Notification 
 
To: Commonwealth Electric Company of the Midwest    Doc Control No.:                  BCN - 00127 

Address: 3910 South Street, Lincoln, NE 68506  Agreement / PO No.:           115001-605028 

               Cost Code No.:                     
Attn:      
Email:    Document No.: Multiple EWO 

 
Zachry is hereby providing a notice of back charge pursuant of the purchase agreement between Zachry and Commonwealth 
Electric Company of the Midwest. Zachry is providing notice for the corrective work described below in accordance with the 
contract specifications. Commonwealth Electric Company of the Midwest shall sign and return acknowledging receipt of this 
Final Billing Package within 2 business days. Commonwealth Electric Company of the Midwest will be back-charged for the 
corrective work in accordance with the agreement. In addition, schedule impacts to Zachry may apply. 
 
Description of Corrective Work & Location:   
 

Description: Upon inspection, several problems were identified with the work carried out by Commonwealth Electric. 
These included the absence of floor plates in multiple areas, resulting in the need to remove and reinstall cables in 
accordance with site requirements. Additionally, various cables were found to be damaged, and there were issues with 
the formation of cables on the trays and panels. Furthermore, installations were found to be lacking Roxblox. 
 
Corrective Action: In order to reduce the effect on the construction timeline, ZII direct labor and subcontractor's ISC 
promptly addressed the identified issues by phoning, re-terminating, testing affected cables, and installing necessary 
missing components like floor plates and Roxblox. For a detailed breakdown of activities, please refer to Table 1. 
 
Continue in Page 2…. 
 

 

 
 

Zachry – Project Control Manager 
  

Commonwealth Electric Company of the 
Midwest                     

 
 

  

Print Name  Print Name 
   

Signature  Signature 
   

Date  Date 
 

Return To:  CC: 
Hunter Edmondson – Project Controls Manager  Lyle Fouts – EPC Project Manager 
6633 N 120th Street  Gil Craft – Construction Project Manager 
Omaha, NE 68184  Karen Latham – Cost Manager 
210-844-7290  Theresa Hanes – Business Manager 

Travis Goodrich – Project Engineer 
Michelle Stewart – Procurement Project Manager 
Staci Tijerina – Accounts Payable Supervisor 
 

 

Total Estimated Extra Work Cost: $ 523,308.85 
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Table 1 
 

EWO 
Number EWO Date Foreman Description of Work Field Comments 

001 5/30/2024 Edward 
Gonzalez 

Removed roxblox and pull 
cables out from MCC-117 
section 3 and 4 and installed 
floor plates. 

MCC-117 Section 3 and 4: Removed roxblox, pull out cables, 
prep and install floor plates, identify and phone 
cables, identify damaged cable pull by CW. 

002 5/31/2024 Edward 
Gonzalez 

Remove roxblox and pull out 
cables from MCC-116 section 8 
and 9 to install floor plate. 

MCC-116 Section 8 and 9: Remove roxblox and pull out 
cables, phone and identify power cables. 0LVB-266-RCP 
(20' 3/C #6 w/ GND), 0LOA-102-M (20' 3/C #6 w/ GND). 

003 6/2/2024 Keithon 
Parker 

Determ feeders for MCC-117 
to install floor plate. 

0LVB-117-MCC Main feeders: Identify and test cables - 12 
cables (determ and tail out 390'), tail in and terminate 
cables - 12 cables (390' and 220 terms), fabricate and install 
floor plate with meyers hub. 3 GND cables 4/0 (G1, G2, G3). 
9 feeders 750 kcwl (A1, A2, A3, B1, B2, B3, C1, C2, C3). 0LVB-
3E0117-SWG. 

004 6/2/2024 Edward 
Gonzalez 

Determ instrument and power 
cables, pull out cables to install 
floor plate MCC-116. 

0LVB-116-MCC Bucket 03F, 04C, 05A: Disconnect instrument 
and poewr cables - 6 cables, removed roxblox and pull out 
cables - 120', fabricate and install floor plates with meyers 
hub. 0WDA-3E0014B-01-01 (3C 12 with G) (8 terms), 0WDA-
3E0016B-01-02 (3C 12 with G) (6 terms), 0WDA-3E0016A-
01-01 (3C 12 with G) (8 terms), 0WDA- 
3E0016A-01-02 (3C 12 with G) (6 terms). 

005 6/4/2024 Craig 
Guilbeau 

Determ feeders for MCC-116 
main to install floor plate. 
Install floor plates, tail in and 
terminate cables and installed 
roxblox. 

0LCB_116-MCC (Main Feeders): Identify, phone and test 
cables (12 cables), remove roxblocks and pull out cables 
(240'), Knockout 4" holes on floor plate and installed meyers 
hubs, close nipples and GND bushings. 3 GND cables 4/0 
(G1, G2, G3), 9 feeders 750 dcmil (A1, A2, A3, B1, B2, B3, C1, 
C2, C3). 0LVB-3E0116-01. 0LVB-116-MCC 
bucket 03F, 04C, 05A: Tail in cables into coresponding 
bucket (6 cables(120')), install roxblox, terminate cables. 
Section 03F: 0WDA-3E0016A-01-02, 0WDA-3e0016-01-01. 
Section 04C: 0WDA-3E0016B-01-01, 0WDA-3E0016B- 01-02. 
Section 05A: 0WDA-3E0017A-01-01, 0WDA-3E0017A-01-02. 

008 6/5/2024 Edward 
Gonzalez 

Tail in, terminate, and test 
cables for MCC-117. Install 
roxblox and terminate GND 
cables. 

0LVB_117-MCC (main feeders): Prep and terminate feeders 
for MCC-117 (0LVB-3E0117-01) A1, A2, A3, B1, B2, B3, C1, C2, 
C3 (Single conductor 750kcmil) (9 terms). Prep and terminate 
GND cables for MCC-117 (0LVB-3E0117-01) 
G1, G2, G3 (3 terms single conductor 4/0). Install roxblox. 
  

011 6/7/2024 Roberto 
Cotero 

BOP missing plate under CFA-
902. 18 circuits reworked. 

Verify terms and re-term the following: 0WDA-1C3013-02-01 
(1pr #16, de-term 3 cables, pull back 15', tail in 15', re- term 
3 cables), 0ILB-2C3165-01-01 (1pr #16, de-term 3 cables, pull 
back 15', tail in 15', reterm 3 cables), 0ILB- 2C3113-01-01 (4c 
#14 awg, de-term 4 cables, pull back 15', tail in 15', re-term 4 
cables), 0ILB-2C3112-01-01 (4c #14 awg, de-term 4 cables, 
pull back 15', tail in 15', reterm 4 cables), 0ILB-2C3111-01-01 
(4c #14 awg, de-term 4 cables, pull back 15', tail in 15', re-
term 4 cables), 0ILB-2C3147-01-01 (1pr #16, de-term 3 
cables, pull back 15', tail in 15', re-term 3 cables), 0ILB-
2C3145-01-01 (1pr #16, de-term 3 cables, pull back 15', tail in 
15', re-term 3 cables) 
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012 6/8/2024 Roberto 
Cotero 

Re-work of 18 circuits at EFA-
902 due to missing plate at BOP 
bottom. 

Re-working circuits: 0WDA-1C3013-02-01 (1pr #16, de-term 
3 cables, pull back 15', tail in 15', re-term 3 cables), 0ILB-
2C3165-01-01 (1pr #16, de-term 3 cables, pull back 15', tail in 
15', re-term 3 cables), 0ILB-2C3113-01-01 (4c #14 awg, de-
term 4 cables, pull back 15', tail in 15', re-term 4 cables), 0ILB-
2C3112-01-01 (4c #14 awg, de-term 4 cables, pull back 15', 
tail in 15', re-term 4 cables), 0ILB-2C3111-01-01 (4c #14 awg, 
de-term 4 cables, pull back 15', tail in 15', re-term 4 cables), 
0ILB-2C3147-01-01 (1pr #16, de-term 3 cables, pull back 15', 
tail in 15', re-term 3 cables), 0ILB-2C3145-01-01 (1pr #16, de-
term 3 cables, pull back 15', tail in 15', re-term 3 cables). 
Verify all circuits end to end, reworking both ends due to 
improper cable management. The following were not done 
due to loops: 0WDA-1C3505-01-01, 0WDA-1C3504-01-01, 
0WDA-2C3013-02-02, 0ILB-2C3173-01-01, 0ILB-2C3459-01- 
01, 0ILB-2C3161-01-01, 0ILB-2C3146-01-01, 0ILB-2C3169-01-
01, 0ILB-2C3157-01-01, 0ILB-2C3144-01-01, 0ILB- 
2C3111-01-01, 0ILB-2C3112-01-01. 

018 7/13/2024 Craig 
Guilbeau 

Verification of phasing on 
primary side of (XFMR)  
transformers (15KV) due to 
missing or incomplete  
documents from CW. 

Verify phasing done by CW due to them not turning in 
inspection paperwork for primary side of transformers: 0LVB-
001-XFMR, 0LVB-011A-XFMR, 0LVB-002-XFMR, 0LVB-011C-
XFMR, 0LVB-003-XFMR, 0LVB-011B-XFMR. Work permits had 
to be pulled to initiate work from commission. Permits then 
had to be signed by commission, Zachry safety, and LOTO 
manager. Locks and tags were installed and signed into log 
for lock box. Removed all covers on transformers and began 
disconnecting primary feeders. 1/2" stainless steel hardware 
locked up and had to be cut with a Sawzall to separate cables. 
Once both sides of cables were disconnected, we did a 
continuity check and cables were verified by ISC. We then 
replaced mix match hardware to 1/2" Stainless steel bolts 
and re-connected all cables back to the bus bar. Contacted 
QC to come and witness torque of each individual feeders at 
each transformer and then marked bolts. Proceeded with 
wiping down with denatured alcohol, vacuum, and clean. We 
then cleaned the covers and closed them on each 
transformer. 

019 7/20/2024 Armando 
Ramos 

Replace damaged boots on 
0MVB-002-SWG in PDC-2. 

Repaired the damaged boot on 0MVB-002-SWG in PDC-2 by 
cutting and removing the damaged stress cone boot. 
Afterward, we cleaned the cables and installed a new boot. 
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021 6/24/2024 Armando 
Ramos 

Remove and replace #750 lugs 
damaged by CW on 0LVB-011B 
Switchgear, section 10C in PDC-
3. 

The crew obtained the permit from the LOTO Manager to 
start work on the 0LVB-011B Switchgear, section 10C in PDC-
3. We began by removing bolts from the bus bar one at a time 
to replace them with 1/2" silicone bronze hardware. During 
this process, we discovered that 27 of the lugs had been 
drilled out. We documented this issue and took photographs 
to record the previous work performed by CW. Following this, 
we removed the original Burndy lugs. Upper management 
directed us to have a welder use a grinder to remove the lugs. 
To contain and collect flying debris during this process, we set 
up a fiberglass curtain and secured each cable to a control 
surface, allowing us to cut the lugs without needing manual 
support. After the lugs were cut, we conducted a thorough 
cleaning of the switchgear interior using denatured alcohol 
and a vacuum to remove any debris or contaminants. We 
then re-lugged the cables for installation. 

022 6/25/2024 Armando 
Ramos 

Replace the bus bar in the 
0CNA breaker for both 0LVB-
011A and 0LVB-011B 
switchgear in PDC-3. 

(Continued) We removed the copper bus bar from the 0LVB-
011A and 0LVB-011B switchgear.. The issue was that the lugs 
did not fit correctly on the existing plates due to an 
inadequate number of holes, making it impossible to secure 
the feeders properly. We replaced the old plates with new 
ones that were larger and featured additional holes, ensuring 
a proper installation for the feeders. This should have been 
recognized by CW during installation and brought to the 
engineers attention. 

023 6/26/2024 Armando 
Ramos 

Replace mix match hardware 
for 0CNA-3E0101 in 0LVB-011B 
that were initially installed by 
CW. 

(Continued) We obtained a new permit and LOTO for work on 
the switchgear, which required signatures from the LOTO 
Manager, the commissioning department, and Zachry safety 
before we could proceed. Once approved, we opened section 
10C to address the initial scope of work, which involved 
replacing mismatched bolts installed by CW. We swapped out 
the original zinc hardware for silicone bronze hardware. After 
completing this replacement, we properly formed and 
reattached all feeders to the bus bar. Then contacted QC to 
witness the torque and mark bolts as needed. 

024 8/20/2024 Jose 
Regalado 

QC walked down and verified 
circuits due to missing or 
incomplete documents from 
CW for panels  BLP-071 and 
BLP-072. 

The work in CTO ACA-30 consisted of determinating 26 
(600V/500 01C and 600V/1/0 1C-G) cables associated with 
panel BLP-071 and 23 (600V/ 8 3C W/GND and 600V/14 4C) 
cables associated with panel BLP-072.Electrical testing 
procedures were conducted, including megger/insulation 
testing to check cable integrity and continuity testing to verify 
correct phasing and labeling. The findings indicated that 
circuits related to panels BLP-071 and BLP-072 needed 
relabeling. Additionally, improper hardware was identified 
and required replacement. The following corrective 
measures were taken: cables were tagged with their 
corresponding circuit numbers, hardware was replaced from 
galvanized to silicone bronze for the ground wires and 
stainless steel for the power cables as per specifications listed 
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in the drawing schematics. Lastly,cables from both panels 
were re-terminated and re-torqued 

025 8/21/2024 Jose 
Regalado 

QC walked down and verified 
circuits due to missing or 
incomplete documents from 
CW for panels  BLP-081 and 
BLP-082. 

The work in CTO ACA-30 consisted of determinating 26 
(600V/500 01C and 600V/1/0 1C-G) cables associated with 
panel BLP-081 and 25 (600V/ 8 3C W/GND and 600V/14 4C ) 
cables associated with panel BLP-082. Electrical testing 
procedures were conducted, including megger/insulation 
testing to check cable integrity and continuity  
testing to verify correct phasing and labeling. The findings 
indicated that circuits related to panels BLP-081 and BLP-082 
needed relabeling. Additionally, improper hardware was 
identified and required replacement. The following 
corrective measures were taken: cables were tagged with 
their corresponding circuit numbers, hardware was replaced 
from galvanized to silicone bronze for the ground wires and 
stainless steel for the power cables as per specifications listed 
in the drawing schematics. Lastly, cables from both panels 
were re-terminated and re-torqued. 

026 8/22/2024 Jose 
Regalado 

QC walked down and verified 
circuits due to missing or 
incomplete documents from 
CW for panels  BLP-091 and 
BLP-092. 

The work in CTO ACA-30 consisted of determinating 14 ( 
600V/500 01C and 600V/1/0 1C-G) cables associated with 
panel BLP-091 and 23 ( 600V/8 3C W/GND and 600V/14 4C) 
cables associated with panel BLP-092 . Electrical testing 
procedures were conducted, including megger/insulation 
testing to check cable integrity and continuity  
testing to verify correct phasing and labeling. The findings 
revealed that circuits associated with panels BLP-091 and 
BLP-092 required relabeling, corrective measures were 
taken.   Cables were tagged with their corresponding circuit 
numbers. Additionally, incorrect hardware type was 
identified according to drawing specifications, replacement 
was required. 

027 8/23/2024 Jose 
Regalado 

(Continued) QC walked down 
and verified circuits due to 
missing or incomplete 
documents from CW for panels  
BLP-091 and BLP-092. 

(Continued) Per yesterdays findings associated with panels  
BLP-091 and BLP-092 about incorrect harware finish being 
installed, we had to replace galvanized harware to silicone 
bronze for the ground wires and stainless steel for the power 
cables on both panels as per specifications listed in the 
drawing schematics. Lastly, cables from panels BLP-091 and 
BLP-092 were re-terminated and re-torqued. 

Case 24-90377   Document 2339-1   Filed in TXSB on 02/20/25   Page 7 of 14Case 24-90377   Document 2953-9   Filed in TXSB on 05/23/25   Page 13 of 58



028 8/24/2024 Jose 
Regalado 

QC walked down and verified 
circuits due to missing or 
incomplete documents from 
CW for panels  BLP-061 and 
BLP-062. 

The work in CTO ACA-20 consisted of determinating 24 ( 
600V/ 500 1C and 600V/ 1/0 1C-G) cables associated with 
panel BLP-061 and 20 ( 600V/8 3C W/GND and 600V/14 4C) 
cables associated with panel BLP-062 . Electrical testing 
procedureswere conducted, including megger/insulation 
testing to check cable integrity and continuity testing to verify 
correct phasing and labeling. The findings revealed that 
circuits associated with panels BLP-061 and BLP-062 required 
relabeling, however circuit 6LVB-3E0261-01-B3 was left 
pending due failure to pass electrical testing procedures 
further direction is required. The remaining cables were 
tagged with their corresponding circuit numbers. 
Additionally, incorrect hardware type was identified 
according to drawing specifications, replacement was 
required. 

029 8/26/2024 Jose 
Regalado 

(Continued) QC walked down 
and verified circuits due to 
missing or incomplete 
documents from CW for panels 
BLP-061 and BLP-062 

(Continued) Per Saturday's findings associated with panels  
BLP-061 and BLP-062 about incorrect hardware finish being 
installed, we had to replace galvanized hardware to  silicone 
bronze for the ground wires and stainless steel for the power 
cables  on both panels as per specifications listed in the 
drawing schematics. Lastly, cables from panels BLP-061 and 
BLP-062 were re-terminated and re-torqued. 

030 8/27/2024 Jose 
Regalado 

QC walked down and verified 
circuits due to missing or 
incomplete documents from 
CW for panel BLP-052 

The work in CTO ACA-20 consisted of determinating  600V/8 
3C W/GND and 600V/14 4C cable types associated with panel 
BLP-052 . Electrical testing procedures wereconducted, 
including megger/insulation testing to check cable integrity 
and continuity testing to verify correct phasing and labeling. 
The findings revealed that circuits associated with panel BLP-
052 required relabeling, corrective measures were taken.   
Cables were tagged with their corresponding circuit numbers. 
Additionally, incorrect hardware type was identified 
according to drawing  
specifications, replacement was required. 

031 8/28/2024 Jose 
Regalado 

(continued) QC walked down 
and verified circuits due to 
missing or incomplete 
documents from CW for panel 
BLP-052 

(Continued) Per yesterdays findings associated with panels  
BLP-052 about incorrect hardware finish being installed,  
we had to replace galvanized hardware to silicone bronze for 
the ground wires and stainless steel for the power cables  as 
per specifications listed in the drawing schematics. Lastly, 
cables from panel BLP-052 were re-terminated and re-
torqued.  
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032 8/29/2024 Jose 
Regalado 

QC walked down and verified 
circuits due to missing or 
incomplete documents from 
CW for panel BLP-051 

The work in CTO ACA-20 consisted of determinating 
600V/500 01C,  600V/1/0 1C-G, and 600V-500-03C-SH-
W/GNDS cable types associated with panel BLP-051 
.Electrical testing procedures were conducted, including 
megger/insulation testing to check cable integrity and 
continuity testing to verify correct phasing and labeling. The 
findings indicated that circuits related to panels BLP-051 
needed relabeling. Additionally, improper hardware was 
identified and required replacement. The following 
corrective measures were taken: cables were tagged with 
their corresponding circuit numbers, hardware was replaced 
from galvanized to silicone bronze for the ground wires and 
stainless steel for the power cables  as per specifications 
listed in the drawing schematics. Lastly, cables from panels 
were re-terminated and re-torqued. 

033 8/30/2024 Jose 
Regalado 

QC walked down and verified 
circuits due to missing or 
incomplete documents from 
CW for panels BLP-041 and BLP-
042 

The work in CTO ACA-20 consisted of determinating  600V/ 
12 4C,  600V/500 01C and 600V/1/0 1C-G cable types 
associated with panel BLP-041 and  600V/8 3C W/GND, 
600V/14 4C and 600V-500-03C-SH-W/GNDS cables types 
associated with panel BLP-042 . Electrical testing procedures 
wereconducted, including megger/insulation testing to check 
cable integrity and continuity testing to verify correct phasing 
and labeling. The findings revealed that circuits associated 
with panels BLP-041 and BLP-042 required relabeling, 
corrective measures were taken.   Cables were tagged with 
their corresponding circuit numbers. Additionally, incorrect 
hardware type was identified according to drawing 
specifications, replacement was required. 

034 8/31/2024 Jose 
Regalado 

(Continued) QC walked down 
and verified circuits due to 
missing or incomplete 
documents from CW for panels 
BLP-041 and BLP-042. 

(Continued) Per yesterdays findings associated with panels  
BLP-041 and BLP-042 about incorrect hardware finish  
being installed, we had to replace galvanized hardware to 
silicone bronze for the ground wires and stainless steel for 
the power cables on both panels as per specifications listed 
in the drawing schematics. Lastly, cables from only panel  
BLP-041 were re-terminated and re-torqued. Panel BLP-042 
was left pending to complete.  

035 9/2/2024 Jose 
Regalado 

(Continued) QC walked down 
and verified circuits due to 
missing or incomplete 
documents from CW for panels 
BLP-041 and BLP-042. 

(Continued) Per Friday's findings associated with panels  BLP-
041 and BLP-042 about incorrect hardware finish  
being installed, we had to replace galvanized hardware to 
silicone bronze for the ground wires and stainless steel for 
the power cables on both panels as per specifications listed 
in the drawing schematics. Lastly, cables from  panel pending 
completion (BLP-042) were re-terminated and re-torqued.  
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036 9/5/2024 Jose 
Regalado 

QC walked down and verified 
circuits due to missing or 
incomplete documents from 
CW for panels BLP-031 and BLP-
032. 

The work in CTO ACA-10 consisted of determinating   600V/ 
12 4C, 600V/500 01C and 600V/1/0 1C-G cable types 
associated with panel BLP-031 and  600V/8 3C W/GND, 
600V/14 4C and 600V-500-03C-SH-W/GNDS cables types 
associated with panel BLP-032 . Electrical testing procedures 
were conducted, including megger/insulation testing to 
check cable integrity and continuity testing to verify correct 
phasing and labeling. The findings revealed that circuits 
associated with panels BLP-031 and BLP-032  required 
relabeling, corrective measures were taken. Cables were 
tagged with their corresponding circuit numbers. 
Additionally, incorrect hardware type was identified 
according to drawing specifications, replacement was 
required. 

037 9/6/2024 Jose 
Regalado 

(Continued) QC walked down 
and verified circuits due to 
missing or incomplete 
documents from CW for panels 
BLP-031 and BLP-032. 

 (Continued) Per yesterday's  findings associated with panels  
BLP-031 and BLP-032 about incorrect hardware finish being 
installed, we had to replace galvanized hardware to silicone 
bronze for the ground wires and stainless steel for the power 
cables on both panels as per specifications listed in the 
drawing schematics. Lastly, cables from both panels were re-
terminated and re-torqued.  

 
 
 
 
The attached cost DOES NOT include all the required labor hours and material costs to complete the corrective 
work, as corrective work is ongoing. If Commonwealth Electric Company of the Midwest is in agreement with the 
terms detailed herein, please sign and return this Final Billing Package to Zachry to confirm acceptance.  
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FINAL BILLING PACKAGE 

 
Project Name – Standing Bear Lake Station (SBLS) Project Date:  10/10/2024         
 
 
Extra Work Notification 
 
To: Commonwealth Electric Company of the Midwest    Doc Control No.:                  BCN - 00163 

Address: 3910 South Street, Lincoln, NE 68506  Agreement / PO No.:           115001-605028 

                   Cost Code No.:                     
Attn:        
Email:       Document No.: Multiple EWO 

 
Zachry is hereby providing a notice of back charge pursuant of the purchase agreement between Zachry and Commonwealth 
Electric Company of the Midwest. Zachry is providing notice for the corrective work described below in accordance with the 
contract specifications. Commonwealth Electric Company of the Midwest shall sign and return acknowledging receipt of this 
Final Billing Package within 2 business days. Commonwealth Electric Company of the Midwest will be back-charged for the 
corrective work in accordance with the agreement. In addition, schedule impacts to Zachry may apply. 
 
Description of Corrective Work & Location:   
 

Description: Upon inspection, several problems were identified with the work carried out by Commonwealth Electric. 
These included the absence of floor plates in multiple areas, resulting in the need to remove and reinstall cables in 
accordance with site requirements. Additionally, various cables were found to be damaged, and there were issues with 
the formation of cables on the trays and panels. Furthermore, installations were found to be lacking Roxblox. 
 
Corrective Action: To minimize the impact on the construction schedule, ZII direct labor and subcontractor's ISC 
promptly addressed the identified issues by phoning, re-terminating, testing affected cables, and installing necessary 
missing components like floor plates and Roxblox. For a detailed breakdown of activities, please refer to Table 1. 
 
Continue in Page 2…. 
 

 

 
 

Zachry – Project Control Manager 
  

Commonwealth Electric Company of the 
Midwest                     

 
 

  

Print Name  Print Name 
   

Signature  Signature 
   

Date  Date 
 

Return To:  CC: 
Hunter Edmondson – Project Controls Manager  Lyle Fouts – EPC Project Manager 
6633 N 120th Street  Gil Craft – Construction Project Manager 
Omaha, NE 68184  Karen Latham – Cost Manager 
210-844-7290  Theresa Hanes – Business Manager 

Travis Goodrich – Project Engineer 
Michelle Stewart – Procurement Project Manager 
Staci Tijerina – Accounts Payable Supervisor 
 

 

Total Estimated Extra Work Cost: $ 149,344.61 
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Table 1 
 
 

EWO 
Number EWO Date Foreman Description of Work Field Comments 

38 2024-09-
10 

Jose 
Regalado 

QC walked down and verified 
circuits due to missing or 
incomplete documents from 
CW for panels BLP-021 and 
BLP-022. 

The work in CTO ACA-10 consisted of determinating  600V/ 
12 4C,  600V/500 01C and 600V/1/0 1C-G cable types 
associated with panel BLP-021 and  600V/8 3CW/GND, 
600V/14 4C and 600V-500-03C-SH-W/GNDS cables types 
associated with panel BLP-022 . Electrical testing procedures 
were conducted, including megger/insulation testing to 
check cable integrity and continuity testing to verify correct 
phasing and labeling. The findings revealed that circuits 
associated with panels BLP-021 and BLP-022  required 
relabeling, corrrective measures were taken. Cables were 
tagged with their corresponding circuit numbers. 
Additionally, incorrect hardware type was identified 
according to drawing specifications, replacement was 
required. 

39 2024-09-
11 

Jose 
Regalado 

QC walked down and verified 
circuits due to missing or 
incomplete documents from 
CW for panels BLP-021 and 
BLP-022. 

(Continued) Per yesterday's  findings associated with panels  
BLP-021 and BLP-022 about incorrect hardware finish being 
installed, we had to replace galvanized hardware to silicone 
bronze for the ground wires and stainless steel for the power 
cables on both panels as per specifications listed in the 
drawing schematics. Lastly, cables from both panels were re-
terminated and re-torqued. 

40 2024-09-
13 

Jose 
Regalado 

QC walked down and verified 
circuits due to missing or 
incomplete documents from 
CW for panels BLP-011 and 
BLP-012. 

The work in CTO ACA-10 consisted of determinating  600V/ 
12 4C, 600V/500 01C and 600V/1/0 1C-G cable types 
associated with panel BLP-011 and  600V/8 3C W/GND, 
600V/14 4C and 600V-500-03C-SH-W/GNDS cables types 
associated with panel BLP-012 . Electrical testing procedures 
were conducted, including megger/insulation testing to 
check cable integrity and continuity testing to verify correct 
phasing and labeling. The findings revealed that circuits 
associated with panels BLP-011 and BLP-012  required 
relabeling, however circuit 1LVB- 3E0211-01-C3 was left 
pending due failure to pass electrical testing procedures 
further direction is required.  The remaining cables were 
tagged with their corresponding circuit numbers. 
Additionally, incorrect hardware type was identified 
according to drawing specifications, replacement was 
required. 

41 2024-09-
16 

Jose 
Regalado 

QC walked down and verified 
circuits due to missing or 
incomplete documents from 
CW for panels BLP-011 and 
BLP-012. 

(Continued) Per Friday's  findings associated with panels  BLP-
011 and BLP-012 about incorrect hardware finish being 
installed, we had to replace galvanized hardware to silicone 
bronze for the ground wires and stainless steel for the power 
cables on both panels as per specifications listed in the 
drawing schematics. Lastly, cables from both panels were re-
terminated and re-torqued. However we discovered circuit  
that 1LVB-3E0211-01-01 could not be terminated, because it 
was to short and did not reach its final destination. A change 
in route was attempted but cable still failed to reach its final 
destination, it was determined that this circuit would 
required to be repulled. 
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42 2024-09-
16 

Criag 
Hazlett 

CW rework due to the findings 
of circuit discrepancies found 
by Zachry's engineer and ISC's 
fiber superintendent. 

Upon preparing for the termination of 0CMA-102-CAB in the 
admin building, associates identified several discrepancies: 
circuits were either unlabeled or labeled incorrectly. Before 
continuing work in cabinet 0CMA-102- CAB,electrical testing 
procedures were conducted to accurately identify cables and 
relabeled them with their correct circuit numbers. 
Additionally, associates verified routes at both ends to ensure 
cables were landed to the appropriate equipment. Once this 
was completed, associates redressed the cables. A total of 23 
cables were marked as complete. 

43 2024-09-
17 

Jose 
Regalado 

CW rework due to 
discrepancies found within 
panels BLP-092, BLP-082, BLP-
072 by Zachry's QC during final 
walkdown. 

Upon final walkdown with Zachry's QC (Jaime Salinas) it was 
discovered that the flex pertaining to fin fan motors 
associated with panels BLP- 092, BLP-082 and BLP-072 was 
improperly installed, flex connectors were no secured 
correctly, flex installation was poor and not up to standard. 
Corrective measures were required, we began by removing 
fin fan flooring covers, tightened flex connectors as needed, 
fixed poorly installed flex, and lastly flooring was put back in 
place and rebolted. 

44 2024-09-
17 

Craig 
Hazlett 

CW rework due to the findings 
of circuit discrepancies found 
by Zachry's engineer and ISC's 
fiber superintendent. 

Work continued in cabinet 0CMA-102-CAB located in the 
admin building, identifying discrepancies relating to circuits 
being either unlabeled or labeled incorrectly. Before 
continuing any progressive work in cabinet 0CMA-102- CAB, 
electrical testing procedures were conducted to accurately 
identify cables and relabeled them with their correct circuit 
numbers. Additionally, associates verified routes at both 
ends to ensure cables were landed to the appropriate 
equipment. Once this was completed, associates redressed 
the cables. A total of 38 cables were marked as complete. 

45 2024-09-
18 

Jose 
Regalado 

CW rework due to 
discrepancies found within 
panels BLP-042, BLP-052, BLP-
062 by Zachry's QC during final 
walkdown. 

Upon final walkdown with Zachry's QC (Jaime Salinas) it was 
discovered that the flex pertaining to fin fan motors 
associated with panels BLP- 042, BLP-052 and BLP-062 was 
improperly installed, flex connectors were not secured 
correctly, flex installation was poor and not up to standard. 
Corrective measures were required, we began by removing 
fin fan flooring covers, tightened flex connectors as needed, 
fixed poorly installed flex, and lastly flooring was put back in 
place and rebolted. 

46 2024-09-
18 

Craig 
Hazlett 

CW rework due to the findings 
of circuit discrepancies found 
by Zachry's engineer and ISC's 
fiber superintendent.  

Work continued in cabinet 0CMA-102-CAB located in the 
admin building, identifying discrepancies relating to circuits 
being either unlabeled or labeled incorrectly. We also worked 
on a few circuits pertaining to cabinet 0CMA-101-CAB. Before 
continuing any progressive work in cabinet 0CMA-102-CAB, 
electrical testing procedures were conducted to accurately 
identify cables and relabeled them with their correct circuit 
numbers. Additionally, associates verified routes at both 
ends to ensure cables were landed to the appropriate 
equipment. Once this was completed, associates redressed 
the remaining cables. A total of 31 cables were marked as 
complete.  

 
 
The attached cost DOES NOT include all the required labor hours and material costs to complete the corrective 
work, as corrective work is ongoing. If Commonwealth Electric Company of the Midwest is in agreement with the 
terms detailed herein, please sign and return this Final Billing Package to Zachry to confirm acceptance.  
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Cost Summary

OTHER FACTORS
Yes
No
Yes
Yes
No
Yes
No
Yes
No
Yes

LABOR:
Man 

Power
Hours Rate TOTAL

Foreman 1 3.5 84.40$             295.40$                                  
Journeyman Electrician 4 21 78.51$             1,648.71$                              
Foreman 1 4.5 116.84$           525.78$                                  
Journeyman Electrician 4 31 108.00$           3,348.00$                              
EWO-039 QC walked down and verified circuits due to missing or incomplete documents from CW for panels BLP-021 and BLP-022.
Foreman 1 1.5 84.40$             126.60$                                  
Journeyman Electrician 6 26.5 78.51$             2,080.52$                              
Foreman 1 2.5 116.84$           292.10$                                  
Journeyman Electrician 6 39.5 108.00$           4,266.00$                              

Foreman 1 6 84.40$             506.40$                                  
Journeyman Electrician 4 21 78.51$             1,648.71$                              
Helper/Apprentice 1 5.5 56.72$             311.96$                                  
Foreman 1 9 116.84$           1,051.56$                              
Journeyman Electrician 4 31 108.00$           3,348.00$                              
Helper/Apprentice 1 8.5 76.22$             647.87$                                  
EWO-041 QC walked down and verified circuits due to missing or incomplete documents from CW for panels BLP-011 and BLP-012.
Journeyman Electrician 4 22.5 78.51$             1,766.48$                              
Helper/Apprentice 1 5.5 56.72$             311.96$                                  
Journeyman Electrician 4 33.5 108.00$           3,618.00$                              
Helper/Apprentice 1 8.5 76.22$             647.87$                                  
EWO-042 CW rework due to the findings of circuit discrepancies found by Zachry's engineer and ISC's fiber superintendent
Foreman 1 2 84.40$             168.80$                                  
Journeyman Electrician 2 8 78.51$             628.08$                                  
Foreman 1 3 116.84$           350.52$                                  
Journeyman Electrician 2 12 108.00$           1,296.00$                              
EWO-043 CW rework due to discrepancies found within panels BLP-092, BLP-082, BLP-072 by Zachry's QC during final walkdown.
Journeyman Electrician 6 31 78.51$             2,433.81$                              
Helper/Apprentice 1 5.5 56.72$             311.96$                                  
Journeyman Electrician 6 46.5 108.00$           5,022.00$                              
Helper/Apprentice 1 8.5 76.22$             647.87$                                  
EWO-044 CW rework due to the findings of circuit discrepancies found by Zachry's engineer and ISC's fiber superintendent
Foreman 1 3.5 84.40$             295.40$                                  
Journeyman Electrician 2 11 78.51$             863.61$                                  
Foreman 1 4.5 116.84$           525.78$                                  
Journeyman Electrician 2 17 108.00$           1,836.00$                              
EWO-045 CW rework due to discrepancies found within panels BLP-042, BLP-052, BLP-062 by Zachry's QC during final walkdown
Journeyman Electrician 4 21 78.51$             1,648.71$                              
Helper/Apprentice 1 5.5 56.72$             311.96$                                  
Journeyman Electrician 4 32 108.00$           3,456.00$                              
Helper/Apprentice 1 8.5 76.22$             647.87$                                  
EWO-046 CW rework due to the findings of circuit discrepancies found by Zachry's engineer and ISC's fiber superintendent
Foreman 1 4 84.40$             337.60$                                  

EWO-038 QC walked down and verified circuits due to missing or incomplete documents from 
CW for panels BLP-021 and BLP-022.

EWO-040 QC walked down and verified circuits due to missing or incomplete documents from 
CW for panels BLP-011 and BLP-012.

Is Additional NDE Required ? Y or N

Is the Work Elevated In the rack ? Y or N
Does the work require Scaffold ? Y or N
Does the work require Warehouse Support ? Y or N
Is the Rework in place (designed location) ? Y or N

Is Turnover / Closeout Required (ITR) ?  Y or N
Is additional Logistics Required ?   Y or N
Is 3rd Party Sub Needed ?   Y or N
Is there a delay due to Dewatering ?  Y or N
Is LOTO required ? Y or N

Case 24-90377   Document 2339-2   Filed in TXSB on 02/20/25   Page 6 of 7Case 24-90377   Document 2953-9   Filed in TXSB on 05/23/25   Page 26 of 58



Journeyman Electrician 2 8 78.51$             628.08$                                  
Journeyman Electrician Licensed 1 4 78.51$             314.04$                                  
Foreman 1 5 116.84$           584.20$                                  
Journeyman Electrician 2 10 108.00$           1,080.00$                              
Journeyman Electrician Licensed 1 5 108.00$           540.00$                                  
Project Controls, Quality Control, and safety Support / Assembly Documentation
Safety Facilitator/Technician 4 35 84.40$             2,954.00$                              
Quality Inspector 1 9 78.51$             706.59$                                  
Project Control/Scheduler 1 9 84.40$             759.60$                                  
Safety Facilitator/Technician 4 53 127.50$           6,757.50$                              
Quality Inspector 1 14 126.60$           1,772.40$                              
Project Control/Scheduler 1 13 217.50$           2,827.50$                              
Dedicated crew to inspect work performed by Commonwealth to 
Foreman 1 8 84.40$             675.20$                                  
Journeyman Electrician 1 45 78.51$             3,532.95$                              
Foreman 1 12 116.84$           1,402.08$                              
Journeyman Electrician 1 68 108.00$           7,344.00$                              

SUBTOTAL LABOR 802.50                79,102.02$                            

TECHNICAL AND ADMINISTRATIVE SERVICES
Description TOTAL

Technical and Engineering Support (40% of Labor) 31,640.81$                            
Field Construction Support (40%) 31,640.81$                            
SUBTOTAL TECHNICAL AND ADMINISTRATIVE SERVICES 63,281.62$                            

CONSTRUCTION MATERIAL
Material QTY UOM Rate TOTAL

Electrical material and construction consumables 6,328.16$          6,328.16$                              

SUBTOTAL CONSTRUCTION MATERIAL 6,328.16$                              

MARKUP
Markup on Construction Material (10%) 632.82$                                  

TOTAL 149,344.61$                          
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FINAL BILLING PACKAGE 

 
Project Name – Standing Bear Lake Station (SBLS) Project Date:  10/31/2024         
 
 
Extra Work Notification 
 
To: Commonwealth Electric Company of the Midwest    Doc Control No.:                  BCN - 00164 

Address: 3910 South Street, Lincoln, NE 68506  Agreement / PO No.:           115001-605028 

                   Cost Code No.:                     
Attn:        
Email:       Document No.: Multiple EWO 

 
Zachry is hereby providing a notice of back charge pursuant of the purchase agreement between Zachry and Commonwealth 
Electric Company of the Midwest. Zachry is providing notice for the corrective work described below in accordance with the 
contract specifications. Commonwealth Electric Company of the Midwest shall sign and return acknowledging receipt of this 
Final Billing Package within 2 business days. Commonwealth Electric Company of the Midwest will be back-charged for the 
corrective work in accordance with the agreement. In addition, schedule impacts to Zachry may apply. 
 
Description of Corrective Work & Location:   
 

Description: Upon inspection, several problems were identified with the work carried out by Commonwealth Electric. 
These included the absence of floor plates in multiple areas, resulting in the need to remove and reinstall cables in 
accordance with site requirements. Additionally, various cables were found to be damaged, and there were issues with 
the formation of cables on the trays and panels, as well as multiple discrepancies in various panels upon final testing 
procedures. 
 
Corrective Action: To minimize the impact on the construction schedule, ZII direct labor and subcontractor's ISC 
promptly addressed the identified issues by phoning, re-terminating, testing affected cables, and installing necessary 
missing components. For a detailed breakdown of activities, please refer to Table 1. 
 
Continue in Page 2…. 

 

 
 

Zachry – Project Control Manager 
  

Commonwealth Electric Company of the 
Midwest                     

 
 

  

Print Name  Print Name 
   

Signature  Signature 
   

Date  Date 
 

Return To:  CC: 
Hunter Edmondson – Project Controls Manager  Lyle Fouts – EPC Project Manager 
6633 N 120th Street  Gil Craft – Construction Project Manager 
Omaha, NE 68184  Karen Latham – Cost Manager 
210-844-7290  Theresa Hanes – Business Manager 

Travis Goodrich – Project Engineer 
Michelle Stewart – Procurement Project Manager 
Staci Tijerina – Accounts Payable Supervisor 
 

 

Total Estimated Extra Work Cost: $ 228,332.87 
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Table 1 
 

EWO 
Number EWO Date Foreman Description of 

Work 
Field 

Comments 

47 10/2/2024 Craig Hazlett 

CW rework due 
to 
discrepancies 
found upon 
final testing 
procedures 
conducted for 
turn over.  

Associates were tasked with completing work on OCMA-
102-CAB in the IT room of the Admin building. This 
included dressing CAT6 cables, routing them into cabinet 
OCMA-102-CAB, installing the appropriate jacks, and 
terminating the connections. However, final testing 
revealed multiple circuit failures caused by incorrectly 
terminated jacks on the opposite end, completed by 
Commonwealth. Consequently, we had to replace the 
jacks and pull slack from each circuit to strip and re-
terminate the cables. 

48 10/7/2024 Jose Regalado 

CW rework due 
to 
discrepancies 
found within 
panels BLP-
012, BLP-022, 
BLP-032 by 
Zachry's QC 
during final 
walkdown.  

Upon final walkdown with Zachry's QC (Jaime Salinas) it 
was discovered that the flex pertaining to fin fan motors 
associated with panels BLP- 012, BLP-022 and BLP-032 
was improperly installed, flex connectors were not 
secured correctly, flex installation was poor and not up to 
standard. Corrective measures were required, we began 
by removing fin fan flooring covers, tightened flex 
connectors as needed, fixed poorly installed flex, and 
lastly flooring was put back in place and rebolted. 

49 10/7/2024 Craig Hazlett 

Cw rework due 
to incorrect 
installations 
found 
associated with 
cabinet 0CMA-
001-CAB.  

During a checklist walkdown in the Admin building, it was 
found that the circuits in the control room for cabinet 
0CMA-001-CAB had jacks and plugs installed incorrectly. 
According to drawing specification ZE114485-CMA-
CSC0-0002-01, red jacks were required; however, black 
plugs were installed for circuits 0CMA-1C0002-01-131 
through 0CMA-1C0002-01-152. Associates began 
corrective measures by removing the black plugs, 
restripping the Cat6 wire, installing the red jacks as 
specified, and performed standard testing procedures. 
Lastly, any lables requiring to be updated due to missing 
information were replaced. A total of 14 circuits were 
completed, the remaining circuits pending will be finished 
once the additional jacks are received. 

50 10/8/2024 Jose Regalado 

(Continued) 
CW rework due 
to 
discrepancies 
found within 
panels BLP-
012, BLP-022, 
BLP-032 by 
Zachry's QC 
during final 
walkdown.  

Per yesterday's findings, work continued in the fin fan 
motors associated with panels BLP- 012, BLP-022 and 
BLP-032  due to  the finidings discovered reguarding the 
flex installations. Associates continued to through each 
fin fan motor, removing fin fan flooring covers, tightening 
flex connectors as needed, fixing poorly installed flex, 
and lastly rebolting flooring back in place. 
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51 10/8/2024 Craig Hazlett/ 
Jesus Cantu 

CW rework due 
to 
discrepancies 
found on circuit 
0PCA-5C0001-
01-12. 

During a checklist walkdown performed by ISC Fiber 
Superintendent in the Admin building it was discovered 
that, circuit 0PCA-5C0001-01-12 had been pulled with a 
fiber divider as opposed to the corrugated split innerduct 
used to segregate and protect the fiber optice cable from 
possible obstructions through ductbanks, cable tray, and 
other pathways. In addition, the fiber optic cable was 
found with no additional slack was available on either 
end, creating an issue for future reconfigurations. Thus 
said, a proposal was submitted describing a solution for 
issues regarding the insufficent amount of slack, that was 
later approved though a field memo, ZE-FMEM-0003331. 
Associates began corrective measures by pulling back 
slack from BOP PDC into PDC#1 ensuring that the IT 
room to PDC #1 had the slack required. Next, the end 
from Admin IT room to BOP was cut, the old cable was 
pulled back and replaced with a new cable to 
accommodate for the extra slack required. Lastly, both 
ends that met in the IT room were fusion spliced and 
tested. Through out the execution of this proccess 
associates installed existing innerduct on cable within the 
duct banks, under PDC'S, and added additional 40 feet of 
innerduct in the Admin IT room.   

52 10/9/2024 Craig Hazlett 

(Continued) 
Cw rework due 
to incorrect 
installations 
found 
associated with 
cabinet 0CMA-
001-CAB.  

(Continued) Per findings discovered on 10/7, associated 
with cabinet 0CMA-001-CAB regarding incorrect 
installation of jacks and plugs. Associates continued 
working on the remaining cables, removing the black 
plugs, restripping the Cat 6 wire, installing the red jacks 
as specified, performing standard testing procedures and 
relabeling cables that were missing information.  

53 10/10/2024 Jesus Cantu  

CW rework due 
consistent 
electrical 
testing failures 
regarding a set 
of cables 
pertaining to 
VDR's  

Associates were instructed to repull a set of wires 
previously pulled by Commonwealth (1LVB-3E0211-01-
A3, 1LVB-3E0211-01-B3, 1LVB-3E0211-01-C3, and 
1LVB-3E0211-01-G3) related to VDRs that were found 
damaged within the ductbanks. This issue was initially 
identified when one of the phases (1LVB-3E0211-01-C3) 
failed to pass electrical testing procedures. Thus said, 
associates ensured the new set of wires was repulled, 
resressed and organized within duct banks as needed. 
Lastly electrical testing procedures were reconducted and 
prepped for terminations. 
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54 9/25/2024 Craig Guilbeau 

CW rework due 
to 
discrepancies 
found in CTO: 
LCC-01 
pertaining to 
light fixtures. 

A team of associates was assigned to complete 
outstanding work in the radiator area and to verify that 
previous work done by Commonwealth met the specified 
standards. Upon inspection, a total of 174 light fixtures 
were  discovered with the following discrepancies, the 
splicing of the light fixtures was incorrect; all fixtures were 
wired together instead of alternating between being 
controlled by a switch and remaining continuously on.  
Additionally, the wires were not labeled for easy 
identification. The drains installed in conduits to prevent 
water accumulation were also improperly installed, with 
some drains placed directly underneath of the light 
fixtures. Water was found in multiple splice points within 
the conduit fittings putting the integrity of the wire at 
risk.The cables associated with homeruns required to 
power each circuit was not completed, along with their 
corresponding conduit. Furthermore, some switches for 
the fixtures were missing, while others were incorrectly 
positioned. Associates were instructed begin by 
addressing the light fixtures on circuit 9 for panel 0LVB-
103-LPL in Engine Hall 3. Next, they opened each 
conduit fitting to clear out any accumulated debris. A 
series of tests were conducted to identify fixtures that did 
not meet the specifications outlined in the drawings. After 
resplicing and completing the circuit, the conduit fittings 
were secured, marking circuit 9 as complete.  At this time 
the issues regarding drains was left pending, further 
direction is required. 

55 9/26/2024 Craig Guilbeau 

CW rework due 
to 
discrepancies 
found in CTO: 
LCC-01 
pertaining to 
light fixtures. 

Following yesterday’s findings, work continued on the 
light fixtures in the radiator area associated with panel 
0LVB-103-LPL in Engine Hall 3. Associates focused on 
circuit 9, opening each conduit fitting to clear out 
accumulated debris. They performed a series of tests to 
properly identify the wiring for fixtures that did not meet 
the specifications outlined in the drawings. Wires were 
respliced as necessary, and once completed, the conduit 
fittings were resecured. At this time the issues regaurding 
drains was left pending, further direction is required.  

56 9/27/2024 Craig Guilbeau 

CW rework due 
to 
discrepancies 
found in CTO: 
LCC-01 
pertaining to 
light fixtures. 

Following findings discovered on 9/25, work continued on 
the light fixtures in the radiator area associated with panel 
0LVB-103-LPL in Engine Hall 3. Associates focused on 
circuit 11, opening each conduit fitting to clear out 
accumulated debris. They performed a series of tests to 
properly identify the wiring for fixtures that did not meet 
the specifications outlined in the drawings. Wires were 
respliced as necessary, and once completed, the conduit 
fittings were resecured. Lastly, associates worked on 
installing the unfinished conduit designated for homeruns 
pertaining to panel 0LVB-103-LPL.  At this time the 
issues regaurding drains was left pending, further 
direction is required.  

57 9/28/2024 Craig Guilbeau 

CW rework due 
to 
discrepancies 
found in CTO: 
LCC-01 
pertaining to 
light fixtures. 

Following findings discovered on 9/25, work continued on 
the light fixtures in the radiator area associated with panel 
0LVB-103-LPL in Engine Hall 3. Associates focused on 
circuit 10, opening each conduit fitting to clear out 
accumulated debris. They performed a series of tests to 
properly identify the wiring for fixtures that did not meet 
the specifications outlined in the drawings. Wires were 
respliced as necessary, and once completed, the conduit 
fittings were resecured. At this time the issues regaurding 
drains was left pending, further direction is required.  
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58 9/29/2024 Craig Guilbeau 

CW rework due 
to 
discrepancies 
found in CTO: 
LCC-01 
pertaining to 
light fixtures. 

Following findings discovered on 9/25, work continued on 
the light fixtures in the radiator area associated with panel 
0LVB-102-LPL in Engine Hall 2. Associates focused on 
circuit 8, opening each conduit fitting to clear out 
accumulated debris. They performed a series of tests to 
properly identify the wiring for fixtures that did not meet 
the specifications outlined in the drawings. Wires were 
respliced as necessary, and once completed, the conduit 
fittings were resecured.  At this time the issues 
regaurding drains was left pending, further direction is 
required.  

59 9/30/2024 Craig Guilbeau 

CW rework due 
to 
discrepancies 
found in CTO: 
LCC-01 
pertaining to 
light fixtures. 

Following the findings on 9/25, work on the light fixtures 
in the radiator area associated with panel 0LVB-102-LPL 
in Engine Hall 2. While addressing circuit 9, associates 
encountered further issues that delayed completion. The 
wiring associated with the switches and light fixtures was 
not labeled, and they shared the same conduit. 
Additionally, the switch for circuit 9 was missing, but 
another switch was found in a different location. An RFI 
was submitted and approved to use the existing switch, 
requiring a rerouting of the wires associated with the 
switches. Associates then opened each conduit fitting to 
remove debris and conducted tests to identify the wiring 
for fixtures that did not meet the specifications outlined in 
the drawings. They isolated the wires associated with the 
switches, relocated them to accommodate the switch 
changes noted on the RFI, and respliced as necessary. 
Finally, the conduit fittings were resecured.  

60 10/1/2024 Craig Guilbeau 

CW rework due 
to 
discrepancies 
found in CTO: 
LCC-01 
pertaining to 
light fixtures. 

(Continued) Associates continued working on the light 
fixtures in the radiator area associated with panel 0LVB-
102-LPL circuit 9 in Engine Hall 2. Opening each conduit 
fitting to remove any accumulated debris and conducted 
tests to identify the wiring for fixtures that did not meet 
the specifications outlined in the drawings. They isolated 
the wires associated with the switches, relocated them to 
accommodate the switch changes noted on the RFI, and 
respliced as necessary. Finally, the conduit fittings were 
resecured.  

61 10/2/2024 Craig Guilbeau 

CW rework due 
to 
discrepancies 
found in CTO: 
LCC-01 
pertaining to 
light fixtures. 

Following findings discovered on 9/25, work continued on 
the light fixtures in the radiator area associated with panel 
0LVB-101-LPL in Engine Hall 1. Associates focused on 
circuit  8, opening each conduit fitting to clear out 
accumulated debris. They performed a series of tests to 
properly identify the wiring for fixtures that did not meet 
the specifications outlined in the drawings. Wires were 
respliced as necessary, and once completed, the conduit 
fittings were resecured.  At this time the issues 
regaurding the drains was left pending, further direction is 
required.  

62 10/3/2024 Craig Guilbeau 

CW rework due 
to 
discrepancies 
found in CTO: 
LCC-01 
pertaining to 
light fixtures. 

Following findings discovered on 9/25, work continued on 
the light fixtures in the radiator area associated with panel 
0LVB-101-LPL in Engine Hall 1. Associates focused on 
circuit 9, opening each conduit fitting to clear out 
accumulated debris. They performed a series of tests to 
properly identify the wiring for fixtures that did not meet 
the specifications outlined in the drawings. Wires were 
respliced as necessary, and once completed, the conduit 
fittings were resecured. Lastly, associates worked on 
installing the unfinished conduit designated for homeruns 
pertaining to panel 0LVB-101-LPL.  At this time the 
issues regaurding the drains was left pending, further 
direction is required.  
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63 10/4/2024 Craig Guilbeau 

CW rework due 
to 
discrepancies 
found in CTO: 
LCC-01 
pertaining to 
receptacles. 

As previously mentioned on 9/25, a team of associates 
was assigned to complete outstanding work in the 
radiator area and verify that previous work done by 
Commonwealth met specified standards. After 
completing work regarding discrepancies found all light 
fixtures and switches, associates moved on to the GFCI 
receptacles associated with panel 0LVA-15-LPL at total 
of 15 were discovered. They began by inspecting all 
receptacles, ensuring that all receptacles were installed 
per the drawings. Each receptacle was then opened to 
ensure proper wire connections and secure tightening 
before closing them up again for testing. All receptacles 
passed except for 0LVA-015-LPL CKT 16, which was 
found to be missing its corresponding homerun. Further 
action is needed to address this issue. 

64 10/5/2024 Craig Guilbeau 

CW rework due 
to 
discrepancies 
found in CTO: 
LCC-01 
pertaining to 
receptacles. 

(Continued)Following yesterday’s findings regarding 
receptacle 0LVA-15-LPL-16, associates took corrective 
measures by pulling the missing cable designated as the 
homerun for circuit 16. Once the cable was in place, they 
spliced the wires as needed, connected and secured the 
receptacle, and conducted tests to ensure it was 
functioning properly. All tests confirmed that the 
receptacle was now operational.  

65 10/7/2024 
Craig 

Guilbeau/Jesus 
Cantu 

CW rework due 
to 
discrepancies 
found in CTO: 
LCC-01 
pertaining to 
light fixtures. 

As previously mentioned on 9/25, the cables associated 
with the homeruns needed to power the light fixtures 
were incomplete or pending. Associates focused on 
pulling the circuits for 0LVB-103-LPL-9, 0LVB-103-LPL-
10, 0LVB-103-LPL-11, 0LVB-103-LPL-8, 0LVB-102-LPL-
8, 0LVB-101-LPL-8, and 0LVB-101-LPL-9. Once the 
cables were pulled, they proceeded to splice as 
necessary and conducted tests to ensure that the 
sequence of the fixtures met the specifications outlined in 
the drawings. All tests confirmed compliance with the 
required standards. 

 
 
 
The attached cost include all the required labor hours and material costs to complete the corrective work. If 
Commonwealth Electric Company of the Midwest is in agreement with the terms detailed herein, please sign and 
return this Final Billing Package to Zachry to confirm acceptance.  
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Cost Summary

OTHER FACTORS
Yes
No
Yes
Yes
No
Yes
No
Yes
No
Yes

LABOR:
Man 

Power
Hours Rate TOTAL

EWO-047 CW rework due to discrepancies found upon final testing procedures conducted for turn over. 
Foreman 1 3 84.40$             253.20$                                  
Journeyman Electrician 2 6 78.51$             471.06$                                  
Journeyman Electrician Licensed 1 3 78.51$             235.53$                                  
Foreman 1 5 116.84$           584.20$                                  
Journeyman Electrician 2 10 108.00$           1,080.00$                              
Journeyman Electrician Licensed 1 5 108.00$           540.00$                                  

Foreman 1 2 84.40$             168.80$                                  
Journeyman Electrician 3 12 78.51$             942.12$                                  
Helper/Apprentice 1 4 56.72$             226.88$                                  
Foreman 1 3 116.84$           350.52$                                  
Journeyman Electrician 3 18 108.00$           1,944.00$                              
Helper/Apprentice 1 6 76.22$             457.32$                                  
EWO-049 CW rework due to incorrect installations found associated with cabinet 0CMA-001-CAB. 
Foreman 1 5 84.40$             422.00$                                  
Journeyman Electrician 1 4 78.51$             314.04$                                  
Journeyman Electrician Licensed 1 4 78.51$             314.04$                                  
Foreman 1 6 116.84$           701.04$                                  
Journeyman Electrician 1 6 108.00$           648.00$                                  
Journeyman Electrician Licensed 1 6 108.00$           648.00$                                  
EWO-050 CW rework due to discrepancies found within panels BLP-012, BLP-022, BLP-032 by Zachry's QC during final walkdown. 
Foreman 1 2 84.40$             168.80$                                  
Journeyman Electrician 2 6.5 78.51$             510.32$                                  
Helper/Apprentice 1 4 56.72$             226.88$                                  
Foreman 1 3 116.84$           350.52$                                  
Journeyman Electrician 2 10 108.00$           1,080.00$                              
Helper/Apprentice 1 6 76.22$             457.32$                                  
EWO-051 CW rework due to discrepancies found on circuit 0PCA-5C0001-01-12.
Foreman 2 7.5 84.40$             633.00$                                  
Journeyman Electrician 3 8 78.51$             628.08$                                  
Journeyman Electrician Licensed 1 4 78.51$             314.04$                                  
Helper/Apprentice 3 6 56.72$             340.32$                                  
Foreman 2 12 116.84$           1,402.08$                              
Journeyman Electrician 3 12 108.00$           1,296.00$                              
Journeyman Electrician Licensed 1 6 108.00$           648.00$                                  
Helper/Apprentice 3 9 76.22$             685.98$                                  
EWO-052 CW rework due to incorrect installations found associated with cabinet 0CMA-001-CAB. 
Foreman 1 2.5 84.40$             211.00$                                  
Journeyman Electrician 1 2 78.51$             157.02$                                  
Journeyman Electrician Licensed 1 2 78.51$             157.02$                                  
Foreman 1 3.5 116.84$           408.94$                                  
Journeyman Electrician 1 3 108.00$           324.00$                                  
Journeyman Electrician Licensed 1 3 108.00$           324.00$                                  
EWO-053 CW rework due consistent electrical testing failures regarding a set of cables pertaining to VDR's 
Foreman 1 5 84.40$             422.00$                                  

EWO-048 CW rework due to discrepancies found within panels BLP-012, BLP-022, BLP-032 by 
Zachry's QC during final walkdown. 

Is Additional NDE Required ? Y or N

Is the Work Elevated In the rack ? Y or N
Does the work require Scaffold ? Y or N
Does the work require Warehouse Support ? Y or N
Is the Rework in place (designed location) ? Y or N

Is Turnover / Closeout Required (ITR) ?  Y or N
Is additional Logistics Required ?   Y or N
Is 3rd Party Sub Needed ?   Y or N
Is there a delay due to Dewatering ?  Y or N
Is LOTO required ? Y or N
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Journeyman Electrician 6 24 78.51$             1,884.24$                              
Helper/Apprentice 7 28 56.72$             1,588.16$                              
Foreman 1 6 116.84$           701.04$                                  
Journeyman Electrician 6 36 108.00$           3,888.00$                              
Helper/Apprentice 7 42 76.22$             3,201.24$                              
EWO-054 CW rework due to discrepancies found in CTO: LCC-01 pertaining to light fixtures.
Foreman 1 1 84.40$             84.40$                                    
Journeyman Electrician 2 9 78.51$             706.59$                                  
Foreman 1 2 116.84$           233.68$                                  
Journeyman Electrician 2 15 108.00$           1,620.00$                              
EWO-055 CW rework due to discrepancies found in CTO: LCC-01 pertaining to light fixtures.
Foreman 1 1.5 84.40$             126.60$                                  
Journeyman Electrician 3 12 78.51$             942.12$                                  
Foreman 1 2.5 116.84$           292.10$                                  
Journeyman Electrician 3 18 108.00$           1,944.00$                              
EWO-056 CW rework due to discrepancies found in CTO: LCC-01 pertaining to light fixtures.
Foreman 1 3 84.40$             253.20$                                  
Journeyman Electrician 6 12 78.51$             942.12$                                  
Helper/Apprentice 1 3 56.72$             170.16$                                  
Foreman 1 4 116.84$           467.36$                                  
Journeyman Electrician 6 19 108.00$           2,052.00$                              
Helper/Apprentice 1 4 76.22$             304.88$                                  
EWO-057 CW rework due to discrepancies found in CTO: LCC-01 pertaining to light fixtures.
Foreman 1 1 84.40$             84.40$                                    
Journeyman Electrician 2 8 78.51$             628.08$                                  
Foreman 1 116.84$           -$                                        
Journeyman Electrician 2 12 108.00$           1,296.00$                              
EWO-058 CW rework due to discrepancies found in CTO: LCC-01 pertaining to light fixtures.
Foreman 1 1.5 84.40$             126.60$                                  
Journeyman Electrician 3 9.5 78.51$             745.85$                                  
Foreman 1 2.5 116.84$           292.10$                                  
Journeyman Electrician 3 14.5 108.00$           1,566.00$                              
EWO-059 CW rework due to discrepancies found in CTO: LCC-01 pertaining to light fixtures.
Foreman 1 1.5 84.40$             126.60$                                  
Journeyman Electrician 3 14.5 78.51$             1,138.40$                              
Foreman 1 2.5 116.84$           292.10$                                  
Journeyman Electrician 3 21.5 108.00$           2,322.00$                              
EWO-060 CW rework due to discrepancies found in CTO: LCC-01 pertaining to light fixtures.
Foreman 1 2 84.40$             168.80$                                  
Journeyman Electrician 2 7 78.51$             549.57$                                  
Foreman 1 3 116.84$           350.52$                                  
Journeyman Electrician 2 10 108.00$           1,080.00$                              
EWO-061 CW rework due to discrepancies found in CTO: LCC-01 pertaining to light fixtures.
Foreman 1 3 84.40$             253.20$                                  
Journeyman Electrician 4 16 78.51$             1,256.16$                              
Foreman 1 5 116.84$           584.20$                                  
Journeyman Electrician 4 24 108.00$           2,592.00$                              
EWO-062 CW rework due to discrepancies found in CTO: LCC-01 pertaining to light fixtures.
Foreman 1 1.5 84.40$             126.60$                                  
Journeyman Electrician 3 12 78.51$             942.12$                                  
Foreman 1 2.5 116.84$           292.10$                                  
Journeyman Electrician 3 18 108.00$           1,944.00$                              
EWO-063 CW rework due to discrepancies found in CTO: LCC-01 pertaining to receptacles.
Foreman 1 2 84.40$             168.80$                                  
Journeyman Electrician 3 12 78.51$             942.12$                                  
Foreman 1 4 116.84$           467.36$                                  
Journeyman Electrician 3 18 108.00$           1,944.00$                              
EWO-064 CW rework due to discrepancies found in CTO: LCC-01 pertaining to receptacles.
Foreman 1 2 84.40$             168.80$                                  
Journeyman Electrician 2 8 78.51$             628.08$                                  
Helper/Apprentice 1 4 56.72$             226.88$                                  
Foreman 1 3 116.84$           350.52$                                  
Journeyman Electrician 2 12 108.00$           1,296.00$                              
Helper/Apprentice 1 6 76.22$             457.32$                                  
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EWO-065 CW rework due to discrepancies found in CTO: LCC-01 pertaining to light fixtures.
Foreman 2 5.5 84.40$             464.20$                                  
Journeyman Electrician 5 16.5 78.51$             1,295.42$                              
Helper/Apprentice 4 10.5 56.72$             595.56$                                  
Foreman 1 8.5 116.84$           993.14$                                  
Journeyman Electrician 5 24.5 108.00$           2,646.00$                              
Helper/Apprentice 4 15.5 76.22$             1,181.41$                              
Project Controls, Quality Control, and safety Support / Assembly Documentation
Safety Facilitator/Technician 4 57 84.40$             4,810.80$                              
Quality Inspector 1 14 78.51$             1,099.14$                              
Project Control/Scheduler 1 14 84.40$             1,181.60$                              
Safety Facilitator/Technician 4 85 127.50$           10,837.50$                            
Quality Inspector 1 21.5 126.60$           2,721.90$                              
Project Control/Scheduler 1 21.5 217.50$           4,676.25$                              
Dedicated crew to inspect work performed by Commonwealth to 
Foreman 1 8 84.40$             675.20$                                  
Journeyman Electrician 1 76 78.51$             5,966.76$                              
Foreman 1 13 116.84$           1,518.92$                              
Journeyman Electrician 1 115 108.00$           12,420.00$                            

SUBTOTAL LABOR 1,237.00            120,939.02$                          

TECHNICAL AND ADMINISTRATIVE SERVICES
Description TOTAL

Technical and Engineering Support (40% of Labor) 48,375.61$                            
Field Construction Support (40%) 48,375.61$                            
SUBTOTAL TECHNICAL AND ADMINISTRATIVE SERVICES 96,751.22$                            

CONSTRUCTION MATERIAL
Material QTY UOM Rate TOTAL

Electrical material and construction consumables 9,675.12$          9,675.12$                              

SUBTOTAL CONSTRUCTION MATERIAL 9,675.12$                              

MARKUP
Markup on Construction Material (10%) 967.51$                                  

TOTAL 228,332.87$                          
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FINAL BILLING PACKAGE 

 
Project Name – Standing Bear Lake Station (SBLS) Project Date:  01/31/2025         
 
 
Extra Work Notification 
 
To: Commonwealth Electric Company of the Midwest    Doc Control No.:                  BCN-00165 

Address: 3910 South Street, Lincoln, NE 68506  Agreement / PO No.:           115001-605028 

                   Cost Code No.:                     
Attn:        
Email:       Document No.: Multiple EWO 

 
Zachry is hereby providing a notice of back charge pursuant of the purchase agreement between Zachry and Commonwealth 
Electric Company of the Midwest. Zachry is providing notice for the corrective work described below in accordance with the 
contract specifications. Commonwealth Electric Company of the Midwest shall sign and return acknowledging receipt of this 
Final Billing Package within 2 business days. Commonwealth Electric Company of the Midwest will be back-charged for the 
corrective work in accordance with the agreement. In addition, schedule impacts to Zachry may apply. 
 
Description of Corrective Work & Location:   
 

Description: Upon inspection, several issues were identified with the work performed by Commonwealth Electric. These 
issues included circuits not meeting the required standards, readings not aligning with vendor specifications, 
unacceptable heat trace readings, improperly completed terminations, circuits tripping, and failure to pass the resistance 
test. 
 
Corrective Action: To minimize the impact on the construction schedule, ZII direct labor and subcontractor's ISC 
promptly addressed the identified issues by phoning, re-terminating, testing affected cables, and installing necessary 
missing components. For a detailed breakdown of activities, please refer to Table 1. 
 
Continue in Page 2…. 

 

 
 

Zachry – Project Control Manager 
  

Commonwealth Electric Company of the 
Midwest                     

 
 

  

Print Name  Print Name 
   

Signature  Signature 
   

Date  Date 
 

Return To:  CC: 
Hunter Edmondson – Project Controls Manager  Lyle Fouts – EPC Project Manager 
6633 N 120th Street  Gil Craft – Construction Project Manager 
Omaha, NE 68184  Karen Latham – Cost Manager 
210-844-7290  Theresa Hanes – Business Manager 

Travis Goodrich – Project Engineer 
Michelle Stewart – Procurement Project Manager 
Staci Tijerina – Accounts Payable Supervisor 
 

 
 

Total Estimated Extra Work Cost: $108,028.30 
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Table 1 
 

EWO 
# 

EWO 
Date Foreman Description 

of Work Field Comments 

66 11/14/24 Rolando 
Alor 

CW rework 
due to 
consistent 
electrical 
testing 
failures 
regarding a 
set of 
cables. 

Associates started working the heat trace system of 0LVC-001 PL 
located in the BOP PDC Building, which were installed by Common 
Wealth. We assisted The Vendor Specialist for NVENT by helping him 
with his task of programming the circuits (CKT- 35,38,10,19,22) of 0LVC-
001-PL. After energizing the panel, and going through each individual 
circuit, we verified each circuit with a resistance test of 2.5k volts, per 
vendor standards. While performing the resistance test on the circuits 
we came across various circuits that were not meeting the necessary 
standards or readings of those cables. We then proceeded to de-
terminate and isolate the circuits that weren't meeting our standards. 
While trouble shooting, we suspected errors in the terminations of the 
heat trace cable. After doing the terminations the correct way, the 
cables were re-terminated to avoid voltage leaks in those circuits.  

67 11/15/24 Rolando 
Alor 

CW rework 
due to 
consistent 
electrical 
testing 
failures 
regarding a 
set of cables 
in OLVC-
002-PL. 

The Heat trace specialist for NVENT verified the heat trace system. We 
proceeded to work on 0LVC-001-PL. Prior to the programming and 
energization of the panel, we began verifying each individual circuits  
(CKT-11,12,4), by de-terminating the circuits and performing resistance 
tests on the heat trace circuits at 2.5k volts per vendor standards. While 
performing these resistance tests on both ends of the circuits, we came 
across terminations done by Common wealth that were done 
incorrectly. We found many circuits were not meeting the vendors 
standards.  

68 11/16/24 Rolando 
Alor 

CW Rework 
and Trouble 
Shoot Heat 
Trace 
Circuits 
(CKT- 
9,11,20, and 
7). 

Associates verified the Heat Trace System 0LVC-002-PL located in the 
LFO Building by De-Terminating the circuits (CKT-9,11,20, and 7) to 
perform various resistance tests at 2.5k volts per vendor standard. Upon 
performing these tests circuits 9,11,20, and 7, were not giving 
acceptable readings. We then proceeded to identify the problem that 
was causing these circuits to fall short of the vendor's standards, by 
checking their terminations in both the junction boxes, and the lights. 
After having removed the junction boxes, the lights, and the cable the 
associates installed new cable, new lights, and new junction boxes. 
Once the terminations were done, we proceeded to perform the required 
resistance test, which then met the vendors standards. 
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69 11/17/24 Rolando 
Alor 

CW Rework 
and Trouble 
Shoot Heat 
Trace 
Circuits 
(CKT- 
9,11,20, and 
7) 

Associates continued verifying the circuits (CKT-10 and 22)  belonging to 
0LVC-001-PL located in the BOP PDC. A number of circuits were not 
passing the resistance test at 2.5k volts per vendor standards. After 
locating the termination points of these circuits, we discovered that the 
terminations were not done properly. Once the terminations were 
located and disconnected, we began to re-terminate lights, splice 
points, and junction boxes the correct way per vendor's standards and 
perform additional resistance tests at 2.5k volts where the circuits 
finally gave us the readings that were required for the cables to pass the 
vendors standards.  

70 11/21/24 Rolando 
Alor 

Trouble 
Shoot Heat 
Trace (0LVC-
001)  

Associates continued verifying the circuits (CKT- 1,9,14, and 16) of the 
heat trace cables belonging to 0LVC-001-PL located in the BOP PDC, 
various circuits were not meeting the vendor standards of the resistance 
test, which was performed at 2.5K volts. The circuits that were not 
passing were CKT- 1, 9,14, and 16. After discovering these issues we 
began to trouble shoot the process. First, we isolated each individual 
circuit and performed one more the resistance test. After double 
checking that the circuits were indeed failing, we began our search for 
the issues in the field. We started by identifying and verifying the 
condition of the power cables coming from 0LVC-001-PL as well as any 
splices that had been done to the circuits. We also checked the phasing 
of the splices. After verifying that all power cables and splices were 
working properly, we began searching the junction boxes and lights for 
any signs of bad terminations or damaged cables. We came across a 
couple of terminations that had been done incorrectly on CKT-14 and 
16. We decided to try and get slack from the cable, just enough to do the 
termination one more before choosing to remove the insulation to 
inspect the cable. After re-doing the termination, we performed one 
more resistance test and we were able to get circuits 14 and 16 working.  

71 12/6/24   

Verifying 
Circuits to 
0LVC-001-
PL in BOP 
PDC 

While verifying the circuits belonging to OLVC-001-PL in the BOP PDC, 
we found two circuits that kept tripping. We began by isolating the 
circuits from the panel and using a fox and hound to tone and trace the 
cables. After locating both ends, we phoned out each cable to further 
identify both ends. We then performed various resistance tests on the 
main power cable, as well as the jumpers belonging to the same circuits 
to verify the integrity of the cables. After that we started checking the 
terminations of the heat trace cable and putting it through the resistance 
tests at 2.5k volts per vendor standards. The cables did not pass the 
resistance test, therefore we decided to re-do the terminations to both, 
the lights as well as the junction boxes. Once completed, we performed 
another resistance test at 2.k volts and received the results needed in 
Circuit 9. Circuit 1 that was tripping inside of the panel is still under 
investigation and we are eliminating possibilities 
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72 12/6/24   

De-term and 
Demo 
Circuit 
(0LVC-002-
PL) 

While verifying the Heat Trace circuits of (0LVC-002-PL) located in the 
Liquid Fuel Building, we found a number of circuits that were originally 
installed by Common Wealth, that were not passing the resistance test 
which was performed at 2.5K volts. Once verifying which circuits did not 
pass the resistance test we then searched the field and discovered that 
all of the conduit and fittings were run beneath the grating. We then 
proceeded to get a confined space permit to be able to access the 
fittings and to check for any failing or incorrectly splice. After receiving 
our permits entering the space underneath the grating, we opened up 
the fittings and saw that the conduit was filled with mud and water that 
had also entered the wire nuts. After discovering the problem, we then 
decided to demo all of the conduit and re-run the conduit in a different 
path to prevent the same issues from happening again in the future.  

 
 
 
The attached cost include all the required labor hours and material costs to complete the corrective work. If 
Commonwealth Electric Company of the Midwest is in agreement with the terms detailed herein, please sign and 
return this Final Billing Package to Zachry to confirm acceptance.  
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EXHIBIT 5 

Case 24-90377   Document 2339-5   Filed in TXSB on 02/20/25   Page 1 of 2Case 24-90377   Document 2953-9   Filed in TXSB on 05/23/25   Page 47 of 58



Linear Feet of Cable Progressed 1,526,347

Percent of Cable in Commonwealth's Scope of Work 25%

Linear Feet in Commonwealth's Scope of Work 381,587

Percent Cable Double Pulled 10%

Linear Feet of Cable Double Pulled 38,159

Pull Rate for all cables (Linear Feet pulled per hour) 0.17

Hours for Double Pulling Cables 6,502

Average Billing Rate (ISC/Commonwealth) $80

Total 3rd Party Labor (ISC/Commonwealth) Cost of Double Pulled Cable $520,182

Zachry 3rd Party Labor (ISC) Markup (20%) $104,036

Total Labor Cost for Double Pulling Cables $624,218

Percent Cable Double Pulled 10%

Linear Feet of Cable Double Pulled 38,159

Average Cost of Cable per Linear Feet $6.00

Total Material Cost of Double Pulled Cable $228,952.05

Material Markup (10%) $22,895.21

Total Material Cost with Material Markup $251,847.26

Total Cost of Double Pulling Cable $876,065.66

Redundant Cable Pull Impact

Case 24-90377   Document 2339-5   Filed in TXSB on 02/20/25   Page 2 of 2Case 24-90377   Document 2953-9   Filed in TXSB on 05/23/25   Page 48 of 58



 
 

EXHIBIT 6 
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Zachry Change Management has initial BCN-00127 (ISC EWO 001-037) 2,813

Zachry Change Management has initial BCN-00163 (ISC EWO 038-046) 803

Zachry Change Management has initial BCN-00164 (ISC EWO 047-065) 1,237

Zachry Change Management has initial BCN-00166 (ISC EWO 066-072) 690

Total Rework Hours 5,543

Hours Worked per Day 12

Number of Workers per Day 8

Total Rework Hours from BCNs 5,543

Scaffold Installation and Removal Allowance (20%) 1109

Average Labor Billing $156

Total Labor Cost of Scaffold Erection $172,942

Days Scaffold was required to complete Work 57.74

Days where Scaffold was erected but not used (weekends, rainouts, etc.) 11.55

Total Number of Days Scaffold Rental 69.29

Daily Scaffold Rental Rate $300

3rd Party Total Material Cost of Scaffold Rental $20,786

3rd Party Material Mark-up (10%) $2,079

Total Material Cost and Mark-up $22,865

Total Scaffold Cost with Markup $195,806

Scaffold Rental

BCN Rework Hours

Scaffold Erection and Rental Cost Breakdown
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EXHIBIT 7 
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Linear Feet of Cable 25,000

Cost per Linear Feet $6.00

Total Cost of Cable $150,000.00

Linear Feet Conduit/Cable Tray 3,500

Cost per Linear Feet $3.50

Total Cost of Conduit/Cable Tray $12,250.00

Terminations 1,200

Cost per Termination $3.50

Total Cost of Terminations $4,200.00

Total Material Cost without Material Markup $166,450.00

Material Markup (10%) $16,645.00

Total Material Cost with Material Markup $183,095.00

Additional Material for Defective Work
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EXHIBIT 8 
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Lost work hours for smoke breaks on a Tabacco free jobsite 500

Base Billing Rate $80

Total Cost of Smoke Breaks $40,000

Additional Zachry Indirect Hours to Effect Takeover and Complete Defective Work* 2,000

Uncaptured 3rd Party Labor Hours on MISC. Defective Work 500

Total Hours 2,500

Zachry Larbor Rate $150

3rd Party Labor Billing Rate $80

Total Cost of General Items $340,000

Zachry 3rd Party Labor Markup (20%) $8,000

Total Cost of General Items with Markup $348,000

Total Miscellaneous Costs $388,000

Zachry Change Management has initial BCN-00127 (ISC EWO 001-037) $523,309

Zachry Change Management has initial BCN-00163 (ISC EWO 038-046) $149,345

Zachry Change Management has initial BCN-00164 (ISC EWO 047-065) $228,333

Zachry Change Management has initial BCN-00165 (ISC EWO 066-072) $108,028

Total BCN Cost to Zachry $1,009,015

Total Miscellaneous and BCN Cost $1,397,015

*Procurement/Procurement/CoConsule/Meetings/Punchlist

Back Charges and Other Costs Impact
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Cost of LDs per Day $350,000

Hours worked per day 14

Manpower per day 40

Hours from BCNs 5,543

Hours from Zachry to Investigate and uncaptured hours from ISC 2,500

Total Hours of rework 8,043

Equivalent Impact Days (rounded up) 15

Total Cost of Impact Days $5,250,000

Commonwealth's Portion of Impact (40%) $2,100,000

Schedule Impact Cost Breakdown (Unclaimed)
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EXHIBIT 10 
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Schedule Impact Cost Breakdown (Unclaimed) $2,100,000

Scaffold Erection and Rental Cost $195,806
Multiple Cable Pull Install Cost $876,066

Additional Material Cost $183,095
Back Charges and Other Costs $1,397,015

Total Cost Impact to Zachry $2,651,982

Zachry's Cost Impact from Commonwealth Summary
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 
ZACHRY HOLDINGS, INC., et al. 
 
DEBTORS 

) 
) 
) 
) 
) 
) 
 

CASE NO. 24-90377 (MI) 
 

CHAPTER 11 
 

(Jointly Administered)  
 

 
ORDER GRANTING COMMONWEALTH ELECTRIC COMPANY OF THE 

MIDWEST’S MOTION FOR SUMMARY JUDGMENT AND 
OVERRULING DEBTORS’ OBJECTION TO THE CLAIM OF 

COMMONWEALTH ELECTRIC COMPANY OF THE MIDWEST [CLAIM NO. 1003] 
[RELATED TO ECF 2336] 

 
CAME ON FOR CONSIDERATION Creditor Commonwealth Electric Company of the 

Midwest’s (“CECM”) Motion for Summary Judgment with respect to the Debtors’ Objection (ECF 

2336) to the Claim of CECM [Claim No. 1003] (the “Motion”), and after reviewing the Motion 

and any responses thereto, and having considered the evidence presented in support of the Motion, 

the Motion is GRANTED, and it is hereby ORDERED, ADJUDGED, AND DECREED THAT: 

1. There is no genuine dispute as to the following material facts: (1) Zachry Industrial 

Inc. (“Zachry”) terminated the relevant Services Agreement for convenience under section 16.2, 

preventing CECM from completing any of its work in progress; (2)  Zachry did not provide written 

notice to CECM of any alleged defective work; and (3) Zachry did not give CECM an opportunity 

to inspect and correct any alleged defective work following Zachry’s termination of the Service 

Agreement for convenience.  

2. Further, the provisions of the Service Agreement relied on by Zachry in the  

Objection to Claim did not survive Zachry’s termination of the Service Agreement.  Accordingly, 
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as a matter of law Zachry is precluded from asserting an offset or backcharge to reduce the amount 

owed to CECM under the Service Agreement.  

3. CECM is entitled to an order overruling Debtor’s Objection to the Claim of CECM 

[Claim No. 1003] (Doc. 2336) as to Zachry’s request to reduce the amount of the Claim.  

4. Claim No. 1003 for pre-petition amounts owed to CECM shall hereby be allowed 

in an amount equal to $5,359,030.62 (the “Allowed Claim”).  

5. $110,275.93 of the Allowed Claim shall be entitled to administrative expense 

priority pursuant to section 503(b)(9) of the Bankruptcy Code.1  

 

SIGNED: 
 
____________________________________ 
MARVIN ISGUR 
UNITED STATES BANKRUPTCY JUDGE 

 
1 This Order does not address CECM’s pursuit of post-petition amounts it alleges is owed by the 
Debtors to CECM, including the principal amount owed of $219,907.00 for post-petition 
services and materials provided at the request of the Debtors. All parties reserve their respective 
claims and defenses with regard to pursuit of post-petition amounts.  
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