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VERUS CLAIM SERVICES, LLC,
Interested Party,

NON-PARTY CERTAIN MATCHING
CLAIMANTS,

Interested Party.

DECLARATION OF MICHAEL A. KAPLAN, ESQ.

I, Michael A. Kaplan, Esq., hereby declares under penalty of perjury:

1. I am a Partner at the law firm Lowenstein Sandler LLP, and counsel for the eight
third-party asbestos settlement trusts identified below'.

2. Attached hereto as Exhibit A is a true and correct copy of Dr. Abraham J. Wyner’s

expert report, dated April 25, 2023.

3. Attached hereto as Exhibit B is a true and correct copy of the transcript from the

May 8, 2023 deposition of Dr. Charles Mullin.

Dated: May 15, 2023 s/ Michael A. Kaplan

Michael A. Kaplan, Esq.

! The eight trusts are: (i) ACandS Asbestos Settlement Trust; (i) Combustion Engineering 524(g) Asbestos PI
Trust; (iii) G-I Holdings Inc. Asbestos Personal Injury Settlement Trust; (iv) GST Settlement Facility; (v)
Kaiser Aluminum & Chemical Corporation Asbestos Personal Injury Trust; (vi) Quigley Company, Inc.
Asbestos PI Trust; (vii) T H Agriculture & Nutrition, L.L.C. Asbestos Personal Injury Trust; and (viii)
Yarway Asbestos Personal Injury Trust.
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UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF NORTH CAROLINA

CHARLOTTE DIVISION
Inre Chapter 11
ALDRICH PUMP LLC, et al.,! Case No. 20-30608 (JCW)
Debtors. (Jointly Administered)

ARMSTRONG WORLD INDUSTRIES, INC.
ASBESTOS PERSONAL INJURY

SETTLEMENT TRUST et al.,
Miscellaneous Pleading
Plaintiff(s),
No. 22-00303 (JCW)
v. (Transferred from District of Delaware)

ALDRICH PUMP LLC, et al.

Defendant(s).

AC&S ASBESTOS SETTLEMENT TRUST,
COMBUSTION ENGINEERING 524(G)
ASBESTOS PI TRUST, GI HOLDINGS INC.
ASBESTOS PERSONAL INJURY
SETTLEMENT TRUST, GST SETTLEMENT
FACILITY, KAISER ALUMINUM &
CHEMICAL CORPORATION ASBESTOS
PERSONAL INJURY TRUST, QUIGLEY
COMPANY, INC. ASBESTOS PI TRUST T H Miscellaneous Pleading
AGRICULTURE & NUTRITION, L.L.C.
ASBESTOS PERSONAL INJURY TRUST, and No. 23-00300 (JCW)

YARWAY ASBESTOS PERSONAL INJURY | (Transferred from District of New Jersey)
TRUST,

Petitioners,

! The Debtors are the following entities (the last four digits of their respective taxpayer identification numbers follow
in parentheses): Aldrich Pump LLC (2290) and Murray Boiler LLC (0679). The Debtors’ address is 800-E Beaty
Street, Davidson, North Carolina 28036.
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ALDRICH PUMP LLC and MURRAY BOILER
LLC,

Respondents,
VERUS CLAIM SERVICES, LLC,
Interested Party,

NON-PARTY CERTAIN MATCHING
CLAIMANTS,

Interested Party.

EXPERT REPORT OF ABRAHAM J. WYNER, PH.D.

I INTRODUCTION & QUALIFICATIONS

I. I am a Tenured Full Professor of Statistics and Data Science at University of
Pennsylvania’s Wharton School. I am also the Chair of the University’s Undergraduate Program
in Statistics. I also co-direct the Wharton People Analytics Initiative and the Wharton Sports
Analytics and Business Initiative.

2. I completed my undergraduate education magna cum laude at Yale University with
a Bachelor of Science in Mathematics in 1988. I then earned my Ph.D. in Statistics from Stanford
University in 1993.

3. My conclusions in this report are based on my more than 25 years of professional
and academic experience in the relevant field of statistics. During this time, I have worked with
many large intersecting data sets (including asbestos trusts) and [ am familiar with the complexities
involved in extracting the data that is needed to do an analysis. My research interests have been
broad. I have published across many methods and applications including Applied Probability,
Information Theory, Mathematical Analysis of Algorithms, Machine Learning, Applied Statistical

Analysis, and Bayesian Hierarchical Modeling.



Case 22-00303 Doc 140 Filed 05/15/23 Entered 05/15/23 22:36:56 Desc Main
Document  Page 6 of 135

4. I am being compensated at a rate of $1,000 per hour for my efforts in connection
with the preparation of this report. My compensation is in no way contingent on the results of this
or any other proceeding. I have no financial interest in the outcome of this matter.

II. SCOPE OF MY REPORT

5. I have been asked by counsel for the DCPF Trusts?, the Delaware Claims
Processing Facility, LLC, the Verus Trusts®, and Verus Claims Services, LLC, to respond to the
Declaration of Charles H. Mullin, Ph.D.#, submitted in support of Aldrich Murray LLC and Murray
Boiler LLC’s (the “Debtors”) Motion for Rehearing, regarding the relative cost/benefits of
sampling versus a full population census of the 12,000 at-issue claimants. I will opine on the
accuracy and sufficiency of a sample of 1,200 claimants (10% of total population) for reasonable
purposes.

6. As described in detail below, it is my opinion that a random 10% sample of 1,200
claimants would fulfill all of the Debtors’ reasonable needs. My opinion and others described
herein reflect my evaluation of the sources listed in Exhibit A to this report. I expressly reserve
the right to modify, amend, and/or supplement my opinions expressed herein to respond to any
arguments made by the Debtors directly, or through the testimony of its experts, in response to my

opinions expressed herein, or to consider any new evidence that becomes available.

2 The DCPF Trusts are the Armstrong World Industries, Inc. Asbestos Personal Injury Settlement Trust; The Babcock
& Wilcox Company Asbestos PI Trust; Celotex Asbestos Settlement Trust; DII Industries, LLC Asbestos PI Trust;
Federal-Mogul Asbestos Personal Injury Trust; Flintkote Asbestos Trust; Owens Corning / Fibreboard Asbestos
Personal Injury Trust; Pittsburgh Corning Corporation Asbestos Personal Injury Settlement Trust; United States
Gypsum Asbestos Personal Injury Settlement Trust; and WRG Asbestos PI Trust.

3 The Verus Trusts are ACandS Asbestos Settlement Trust; Combustion Engineering 524(g) Asbestos PI Trust; G-I
Holdings Inc. Asbestos Personal Injury Settlement Trust; GST Settlement Facility; Kaiser Aluminum & Chemical
Corporation Asbestos Personal Injury Trust; Quigley Company, Inc. Asbestos PI Trust; T H Agriculture & Nutrition,
L.L.C. Asbestos Personal Injury Trust; and Yarway Asbestos Personal Injury Trust.

4 Declaration of Charles H. Mullin, Ph.D., No. 22-mc-303 (JCW) (Dkt. No. 55) (the “Mullin Declaration™).

3
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7. If called to testify, I may also explain principles and terminology referred and
alluded to in this report, as well as any documents referenced herein. I may also use demonstrative
exhibits, animations, and other such testimonial aids in support of my testimony to illustrate the
bases of my opinion.

III. DR.MULLIN’S DECLARATION

8. Dr. Mullin’s declaration is fundamentally an analysis that compares the costs of
sampling (a potential increase in analysis time for recipient of data and loss of accuracy) to its
benefits (reduction in privacy risk and lowering of administrative costs for provider). Most of the
report is an attempt to downplay the privacy risks and emphasize a potential loss in accuracy, while
attempting to downplay the contradictory, pro-samplings arguments made in the Bestwall case® by
his colleague at Bates White, Jorge Gallardo-Garcia, Ph.D., who clearly states that sampling is
sufficient. At no point does Dr. Mullin quantify the potential loss of accuracy. He implies the loss
is substantial enough to justify the costs without explanation, calculation, or quantification of any
kind.

IV. SUMMARY OF MY OPINIONS

9. It is my opinion that a random sample that is large (10%), weighted or stratified
towards larger settlement values, would be practically and materially no less accurate than a full
census of the approximately 12,000 claimants in the targeted population. Such a sample has
already been discussed in the Bestwall Declaration, which does not identify any attribute of the

population that cannot be accurately studied with a sample. The Debtors have further proposed a

5 Declaration of Jorge Gallardo-Garcia, PHD, In re Bestwall LLC, Bankr. No. 17-31795 (LTB) (Dkt. No. 2183) (the
“Bestwall Declaration™).
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variation of that sampling design here, which they acknowledge provides a “reliable cross-section”
of the targeted population.®

10. Consequently, there would be no practical or material benefit to requiring the
production of the full population. In addition, there is a risk of an inadvertent dissemination of
highly confidential data. The likelihood of such breach may be small, but the damage would be
large if it occurred. If only 10% of the target population is produced, the damage in the resulting
data breach to the individual claimants can be expected to be 10 times smaller because it would
involve 10 times fewer claimants.

V. DISCUSSION

A. The accuracy of sampling versus a full census

11.  Let me begin with an analogy. In the sport of football, it is generally regarded that
taller quarterbacks are advantaged over shorter quarterbacks, if all other attributes are the same.
Therefore, when drafting a quarterback, an NFL team has to consider height among the many
considerations. If they were comparing two potential picks, one who is 6 feet and 1.00 inch
(exactly) tall and another who is 6 feet and 0.99 inches tall, they would consider their heights to
be practically and materially the same, even though it is technically true that there is a 0.01 inch
difference in height. When comparing them, height would not be considered at all and only the
other attributes would be discussed and weighed to make the determination. Similarly, when
discussing samples of various sizes, it can often happen that there is no practical or material

advantage gained with the larger dataset.

® Dec. 19, 2022 Email from Morgan R. Hirst (the “December Sampling Proposal”). It is my understanding that, since
the Debtors made the December Sampling Proposal, the Debtors nearly reached agreement with the Official
Committee of Asbestos Personal Injury Claimants and the Future Claimants’ Representative on a sampling proposal.
I cannot opine specifically on this sampling proposal as it was not provided to the DCPF Trusts, the Delaware Claims
Processing Facility, LLC, the Verus Trusts, or Verus Claims Services, LLC.

5
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12. Dr. Mullin emphasizes that smaller samples can be less accurate than larger
samples’, but he does not address the central question at issue here: is a large, efficient 10%
sample, materially and practically equivalent to a complete census? As explained below, the
answer to this question is yes —a 10% sample, as a practical matter, is just as good as a full census
for the purposes described by Dr. Mullin and the Debtors’ reasonable needs.

13. The starting point for this analysis requires an understanding of what can make a
sample inaccurate. Samples are most familiar in matters that involve polling and surveys. These
samples are indeed frequently deficient and inaccurate, but not because they are too small. The
typical samples seen and discussed in the media suffer from “sampling bias.”® They have
characteristics that are invariably different from the population in key ways. But sampling bias is
not an issue here, since the population is enumerable and identifiable. In other words, all the
claimants in the Debtors’ database are known.

14. In fact, a trained statistician with access to an enumerated list of individuals in a
targeted population can easily create a sample that makes optimal use of the data. Such a design
was already proposed in the Bestwall Declaration, and a variation of that design was proposed by

the Debtors here in the December Sampling Proposal.’

7 Mullin Decl., q 10.

8 Sampling bias occurs when subjects with different attributes have different and unknown chances of inclusion in the
sample.

° The sample set forth in the Bestwall Declaration and the Debtors’ December Sampling Proposal are of a stratified
design, where samples of different sizes are taken from a large number of categories (called strata). Another approach,
known as weighted sampling, would weight the probability of inclusion in the sample according to a specific attribute.
For example, claimants can be included with probability in direct proportion to their settlement value. This “weighted”
approach can be highly efficient and simple to analyze. It also requires fewer arbitrary decisions that may go into
defining strata.
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B. A random 10% sample fulfills all of the Debtors’ reasonable needs

15. With an unbiased sample, it is possible to measure the precision of a sample when
there is a specific characteristic of the population (called a “parameter”) that is the subject and
purpose of the data analysis. Dr. Mullin does not specify precisely the parameter that he or the
Debtors intend to measure. But he does sketch the general ideas:

Specifically, the data would allow us to compare exposure allegations to the

products of the reorganized entities for which the trusts were established with the

exposures those same claimants disclosed in their tort litigation against the Debtors.

This would enable us to quantify the proportion of alternative exposures disclosed

to the Debtors at the time of settlement.!°
Thus, the first parameter of interest is a proportion of claimants that failed to disclose alternative
exposures.

16.  When the parameter of interest is a proportion (which is a percentage between 0%
and 100%), then the equivalent sample proportion is an “estimate” of the parameter. The accuracy
of an estimate is measured using the laws of probability theory, by calculating the “standard error”
of the estimate, which is defined to be the typical'! difference between the sample proportion and
the population proportion.

17.  For example, if the true population proportion of claimants that have undisclosed
alternative exposures is 5%, and the sample proportion of the same quantity is 4% then the
difference is called the sampling error, which in this example is 1%. The standard error quantifies
this difference in frequency terms. For example, if the true population proportion were 10% and

the standard error were 1% then most samples (about 2/3 of samples) would have a sample

proportion between 9% and 11% and it would be very unusual (about 5% of samples) for the

10 Mullin Decl., 9 16 (emphasis added).

! The standard error is the standard deviation of the difference between the sample proportion and the population
proportion, where the variation is caused by sampling.
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sample proportion to be greater than 12% or less than 8%. This means that any attribute that the
whole population has will be mirrored closely in the population. If the population proportion is
10%, the sample proportion is very likely to be very close to 10%. If the population has a
proportion of 2%, the sample proportion will be very close to 2%.

18. One of the most useful formulas in statistics, tells us that, for a simple random

1

o where n is the sample size.!?

sample, the standard error of a sample proportion is at most

Thus, a simple sample of 1,200 drawn from a population of 12,000 (10% of the total) has a standard
error that is less than 1.5%. This means that, whatever the true percentage of claimants that failed
to disclose alternative exposures, the results from a simple random sample of 10% of the
population would likely be within 1.5% of the true population proportion.

19.  Itis common to double the standard error to be extra sure about the range of possible
values. So in the case of a simple random sample of size 1,200, we can be nearly certain that the
true population proportion is within 3% of the number that is calculated from the sample. If there
is a practical purpose for this data that requires more accuracy than this, it has never been disclosed
or argued, certainly not by Dr. Mullin.

20.  In practice, however, the standard error for a simple sample of 1,200 observations
(10% of the total) will usually be a lot smaller than 1.5%. If the true population proportion were
5%, then the standard error would be less than 0.6%. A stratified sample (like the methodologies
proposed in the Bestwall Declaration and the December Sampling Proposal) can even be more

efficient.

Vpr(1-p)

12 The precise formula for the standard error of a sample proportion is 7

where p = true proportion. This is

1
always less than PN
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21. A stratified sample groups the population into different “strata” and samples more
frequently from strata with higher variability. This approach is more efficient in the sense that it
makes optimal use of each data point. The reason for this has to do with the importance of each
observation to the conclusion. In a simple random sample, every claimant has equal likelihood of
inclusion. In a stratified sample, like the one in Bestwall, claimants that have very low settlements
are less likely to be included. This is more efficient since the consequence of any improper
disclosure in smaller for smaller settlements so fewer small settlements are needed to estimate their
impact. In the end, this means that, with the same sample size, the resulting standard errors can
be lower than in a simple random sample.

22. Thus, for purposes of testing the first parameter of interest, the proportion of
claimants that failed to disclose alternative exposures, a simple or stratified random sample would
provide an exceedingly accurate result. The very small uncertainty in the proportion that remains
after sampling will have no practical impact on the claim evaluation process. In fact, as I will
explain later, this uncertainty is very much smaller than the modeling uncertainty about claims
valuations.

23.  Dr. Mullin also discusses a second parameter of interest:

Further, if full disclosure has not occurred, then variation in disclosure patterns

would allow us to model the impact of partial information on settlement amounts.

If that information is not communicated to a defendant, a plaintiff can artificially

increase settlement amounts in a number of different ways.!3
Dr. Mullin suggests that he wants to measure the impact of non-disclosure on settlement amounts.

The assumption here is that a claimant who fails to disclose their exposure completely would have

been owed a smaller settlement value had they in fact disclosed such information. The overall

13 Mullin Decl., § 17.
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average impact of such non-disclosures would be a population parameter of great interest. For this
parameter, at issue before the Court is the following question: If a sample were used to estimate
this value, how precise would that estimate be?

24.  Because the proportion of non-disclosed claimants has a very small standard error,
it follows, if all the settlements were the same size, that the standard error of the overall average
impact would also be small. If the settlements are not the same size, a stratified sample can be
drawn that oversamples the claims with the highest variation. When this happens an additional
“finite sample correction factor” is added to the formula, which reduces the standard error.'*
Applying this here, since we know that the settlement amounts are not the same size for each
claimant, a properly stratified sample of 1,200 claimants’ data, would allow Dr. Mullin and the
Debtors to calculate the average size of the impact of non-disclosure on settlement values with
uncertainty that is extremely small.

25.  Beyond the two parameters discussed above, Dr. Mullin does not specify precisely
or intimate any other parameters of interest. In my review of the relevant materials, I have not
encountered any argument or specific identification of any need that cannot be fulfilled by a sample
and that would require a full census. As discussed above, a sample would provide an exceptionally
accurate result that would be commensurate with a result derived from the total population.

26.  Itis possible that there may be a desire to do more than accurately and scientifically
assess the Debtors’ liability. For example, if the Debtors are looking for stories to support their

arguments anecdotally, then having a larger pool of claimants would produce a larger pool of

14 The finite sample correction factor lowers the standard error by an amount ¢ = /(N B ")/( N-—1) where n = sample

size in given strata and N=strata size. This can be substantial reduction in the standard error if the sample size is large
relative to the size of the strata. This is why the sampling proportion will be high for certain strata with large
settlements.

10
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stories. To illustrate, if you want to study how much money gamblers lose on average in sports
betting in an effort to marshal arguments to illegalize sports betting, then a random sample of
sufficient size would be sufficient to accurately and reliably measure the economic losses. If, on
the other hand, the best argument requires an example of a losing streak, then a full census will
generate more extreme results that could be used to illustrate this point.

C. A full census provides no material benefit

27.  What I have demonstrated is that a 10% sample is completely sufficient and not
materially worse than a census for the purposes outlined by Dr. Mullin or the Debtors’ reasonable
needs. So what benefit is there to doing a complete census? Dr. Mullin indicates that there are a
few benefits, I will consider them and show that any such benefit is exceedingly minor.

28.  Dr. Mullin discusses the “analytical burden” of sampling without defining or
explaining it.!> He does not say what that burden is exactly or how extensive that burden would
be. Simple random samples are trivially handled, and unweighted stratified samples are not
substantively harder to implement and analyze (for appropriately qualified experts) since there are
readily available or derivable formulas that can be applied to stratified or weighted samples.!®

29. While there are a few extra statistical calculations that are required to compute
standard errors (that are not needed when doing a census), this is not hard or particularly
burdensome. Data analysis on the full dataset is not substantively easier especially since there will
be statistical challenges of all types that will arise, sampling or no sampling. Even if a full census

were taken and analyzed, there would still be uncertainty about the parameters at issue. There are

15 Mullin Decl., 9 25-31.

16 E.g., Ken Aho, Confidence Intervals for Stratified Random Samples, INST. FOR STATISTICS & MATHEMATICS,
https://search.r-project.org/CRAN/refmans/asbio/html/ci.strat.html (last visited Apr. 25, 2023).

11
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other unknowns that would have to be estimated and would require the creation of a statistical
model. These will introduce new uncertainty, distinct and irreducible, and not due to sampling.

30. For example, it may be quite important to compute what the dollar value of a
settlement would have been, under the counterfactual that a full and accurate disclosure had been
made. This cannot be known precisely and would have to be estimated using a model for each
claimant who failed to accurately disclose. Consequently, even if all the data for every claimant
is collected (without sampling), a statistical model would be required to make an estimate of a
counterfactual settlement amount. The uncertainty of this can be guessed, but not known. Based
on my experience in modeling and statistics, the uncertainty in estimating the counterfactual would
far exceed the standard errors caused by sampling. In short, as a practical matter a 10% sample is
just as good as a full census.

31. In his Declaration, Dr. Mullin also cites the Internal Revenue Service (“IRS”)
recommendation that samples should not be used when “it is reasonable to examine 100 percent

of the items under consideration.”!’

This recommendation is given without any context and is not
applicable. The IRS is not tasked with estimating the amount of taxes owed. It needs to know the
amount exactly, if possible, thus the recommendation. The IRS is tasked with finding every
incident of tax avoidance. If they were only interested in estimating the average size of
underpayments then a sufficiently large sample can be practically and materially no worse than a
complete census. In fact, sometimes a sample can be preferred because samples can sometimes
be more carefully checked for inaccuracies. This is particularly important when some of the data

fields consist of “narratives” (like descriptions of exposure histories) that require human readers

and curation.

17 Mullin Decl., 9 20.
12
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32.  Because there is no practical loss in accuracy created by sampling, there is no need
for, or material benefit from, taking a full census of the claimants’ data, especially when balanced
against the significant privacy benefits that sampling provides. It is always possible that a data
breach will occur exposing the data and breaking the confidentiality that has been promised. The
chance of such a breach can be minimized, but never eliminated. If the entire population of
claimants is released than all the claimants private and confidential information is at risk. If a
sample of 10% is released, then the size of the at-risk population is 10 times smaller. Since the
damage in a confidentiality breach is measured in proportion to the size of the number of
individuals that are exposed the potential damage to the individual claimants is /0 times smaller.

VI. CONCLUSIONS

33.  Dr. Mullin has argued that sampling should not be used because a full census is
more accurate and the burdens of a full census are not sufficiently large to outweigh the benefits.
What Dr. Mullin fails to do is quantify, even approximately, how much less accurate a sample will
be. I conclude that a random sample that is large (10%), weighted or stratified towards larger
settlement values, would be practically and materially no less accurate than a full census of the
approximately 12,000 claimants in the targeted population.

34. A proper stratified random sample can accurately estimate the proportion of
claimants that did not consistently disclose their exposure histories and also estimate the average
difference in settlement amount if exposures were properly disclosed. With respect to these issues,
there would not be a practical or material difference in the information acquired from a large,
targeted sample of 1,200 than would be gained from the full census of the entire population of

12,000.

13
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true

and correct.
Dated: April 25, 2023 au“,f O‘f”‘“
Philadelphia, PA Abraham J. Wyner, Ph.D.

14
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EXHIBIT A

List of Sources:

1.

10.

11

12.

13.

Motion of the Debtors for an Order Authorizing the Debtors to Issue Subpoenas on
Asbestos Trusts and Paddock Enterprises, LLC [In re Aldrich Pump LLC, et al., Dkt. No.
11117;

Reply in Support of Motion of the Debtors for an Order Authorizing the Debtors to Issue
Subpoenas on Asbestos Trusts and Paddock Enterprises, LLC [In re Aldrich Pump LLC, et
al., Dkt. No. 1182];

Third-Party Asbestos Trusts’ Motion to Quash or Modify Subpoenas [DCPF Proceeding,
Dkt. No. 3];

Delaware Claims Processing Facility, LLC’s (I) Motion to Quash or Modify Subpoena and
(IT) Joinder [DCPF Proceeding, Dkt. No. 4-2];

Aldrich Pump LLC and Murray Boiler LLC’s Brief in Opposition to (A) Third-Party
Asbestos Trusts’ Motion to Quash or Modify Subpoenas; and (B) Delaware Claims
Processing Facility, LLC’s (I) Motion to Quash or Modify subpoenas and (II) Joinder
[DCPF Proceeding, Dkt. No. 4-9];

Third-Party Asbestos Trusts’ Reply in Support of Motion to Quash or Modify Subpoenas
[DCPF Proceeding, Dkt. No. 6-2];

Delaware Claims Processing Facility, LLC’s Reply in Support of its (I) Motion to Quash
or Modify Subpoena and (II) Joinder [DCPF Proceeding, Dkt. No. 6-5];

Transcript for Hearing/Trial Held on November 30, 2022 [DCPF Proceeding, Dkt. No.
35];

December 19, 2022 Email from Morgan R. Hirst re: In re Aldrich Pump LLC, et al (Case
No. 20-30608);

Debtors’ Motion for Rehearing Concerning the Issue of Sampling on DCPF’s Subpoena-
Related Motions [DCPF Proceeding, Dkt. No. 54];

. Declaration of Charles H. Mullin, Ph.D. [DCPF Proceeding, Dkt. No. 54];

Third-Party Asbestos Trusts’ Opposition to Motion for Rehearing Concerning the Issue of
Sampling on DCPF’s Subpoena-Related Motions [DCPF Proceeding, Dkt. No. 70];

Declaration of Beth Moskow-Schnoll in Support of Third-Party Asbestos Trusts’
Opposition to Motion for Rehearing Concerning the Issue of Sampling on DCPF’s
Subpoena-Related Motions [DCPF Proceeding, Dkt. No. 70];
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15.

16.

17.

18.

19.

20.

21.
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Debtors’ Reply in Support of Debtors’ Motion for Rehearing Concerning the Issue of
Sampling on DCPF’s Subpoena-Related Motions [DCPF Proceeding, Dkt. No. 87];

Transcript for Hearing/Trial Held on March 30, 2023 [DCPF Proceeding, Dkt. No. 119];

Third-Party Asbestos Trusts’ Motion to Quash Subpoenas and in Support of Stay [Verus
Proceeding, Dkt. No. 2-1];

Verus Claims Services, LLC’s Motion to Quash Subpoenas and to Stay [ Verus Proceeding,
Dkt. No. 2-6];

Respondents’ Motion to Transfer Subpoena-Related Motions to the Issuing Court, the
United States Bankruptcy Court for the Western District of North Carolina [Verus
Proceeding, Dkt. No. 3-9];

Aldrich Pump LLC and Murray Boiler LLC’s Opposition to (I) Third-Party Trusts’ Motion
to Quash Subpoenas and in Support of Stay; (II) Verus Claim Services, LLC’s Motion to
Quash Subpoenas and to Stay; and (III) Non-Party Certain Matching Claimants’ Joinders
and Motion to Quash [Verus Proceeding, Dkt. No. 5-2];

Third-Party Asbestos Trusts Reply in Further Support of their Motion to Quash
Subpoenas[ Verus Proceeding, Dkt. No. 5-10]; and

Verus Claim Services, LLC’s Reply in Further Support of its Motion to Quash [Verus
Proceeding, Dkt. No. 6-1].
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EXHIBIT B

Expert Testimony in the Last 4 Years:

1.

Grayson v. Gen. Elec. Co., No. 3:13-cv-01799 (D. Conn. Feb. 9, 2018) (Deposition
Testimony);

United States, ex rel. J. Scott v. Ariz. Ctr. for Hematology & Oncology, No. 2:16-cv-03703
(D. Ariz. Aug. 21, 2019) (Deposition Testimony);

Arwood v. Broadtree Partners, LLC, C.A. No. 2019-0904-JRS (Del. Ch. Oct. 2020) (Trial
Testimony);

Honeywell Int’l, Inc. v. N. Am. Refractories Co. Personal Inj. Settlement Tr. (In re N. Am.
Refractories Co.), Adv. No. 21-2097-TPA (Bankr. W.D. Pa. May 2022) (Trial Testimony);

and

Mann v. Nat’l Review, Inc., 2012 CA 008263 B (D.C. Super. Nov. 2020) (Trial scheduled
for June 2023).
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EXHIBIT C

Publications in the Last 10 Years:

1.

10.

11.

12.

Ryan Brill, Sameer Deshpande, Wyner, “A Bayesian Analysis of the Time Through the
Order Penalty,” Submitted to the JQAS, Published at https://arxiv.org/abs/2210.06724

Elizabeth Walshe EA, Elliott MR, Romer D, Cheng S, Curry AE, Seacrist T, Oppenheimer

N, Wyner AJ, Grethlein D, Gonzalez AK, Winston FK, “Novel use of a virtual driving
assessment to classify driver skill at the time of licensure,” Transp. Res. Part F Traffic
Psychol. Behav., 2022 May.

Elizabeth A. Walshe, Abraham J. Wyner, Shukai Cheng, Robert Zhang, Alexander K.
Gonzalez, Natalie Oppenheimer, Daniel Romer, and Flaura K. Winston, “License

Examination and Crash Outcomes Post-Licensure in Young Drivers: Are the youngest
drivers most at risk?, 2022. JAMA Network.

“Is the Third Time Through the Order Penalty Real?,” Abraham Wyner and Russel Walters,
To Appear, SABR 2021 Conference.

Matthew Olson, Abraham J. Wyner, Richard Berk, “Generalizations of the Random Forest
Kernel,” KDD 2019.

Matt Olson and Abraham Wyner, “Modern Neural Networks Generalize Well on Small
Data Sets,” NIPS, 2019.

Matt Olson and Abraham Wyner, “Do Random Forests Estimate Class Probabilities?,”
Submitted Journal of Machine Learning Research, 2018.

Sameer K. Deshpande, Abraham J. Wyner, “A hierarchical Bayesian model of pitch
framing,” Journal of Quantitative Analysis in Sports, Volume 13, Issue 2, October 2017.

Phillip Earnst. Shepp, L. and Abraham Wyner, “Yule’s ‘nonsense correlation’ solved!,”
The Annals of Statistics. Volume 45, Number 4 (2017), 1789-1809.

Abraham J Wyner, Matthew Olson, Justin Bleich, David Mease, “Explaining the Success
of AdaBoost and Random Forests as Interpolating Classifiers,” Journal of Machine
Learning Research 18 (May, 2017) 1-33.

Mathieu E. Wimmer, Justin Rising, Raymond J. Galante, Abraham Wyner, Allan 1. Pack,
Ted Abel, “Aging in Mice Reduces the Ability to Sustain Sleep/Wake States,” PloS one 8
(12), e81880, December 2013.

McShane, Blakely B.; Jensen, Shane T.; Pack, Allan 1.; Wyner, Abraham J., “Modeling
Time Series Dependence for Scoring Sleep in Mice,” Journal of the American Statistical
Association, 108 (504), 1147-1162, 2013.
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McShane, Blakely B.; Jensen, Shane T.; Pack, Allan I.; Wyner, Abraham J., “Rejoinder:
Modeling Time Series Dependence for Scoring Sleep in Mice,” Journal of the American
Statistical Association, 108 (504), 2013.

Driver, R. J., Lamb, A. L., Wyner, A. J., & Raizen, D. M. “DAF-16/FOXO Regulates
Homeostasis of Essential Sleep-like Behavior during Larval Transitions in C. elegans,”

Current Biology (2013).

Richard Sander and Abraham Wyner, “Studies Fail to Support Claims of New California
Ethnic Studies Requirement,” Tablet Magazine, Mar. 29, 2022.

Abraham Wyner and Alan Salzburg, “The insanity of mandating boosters for Kids,” Tablet
Magazine, June 6, 2022.

“Not a Time for Politics or Bad Data,” The Hill, Published May 28, 2020.

“I'm a Statistician Closing Camps would be a big Published Mistake,” The Forward, May
5, 2020.

Wyner, Abraham, “A Statistician Reads the Sports Pages: Can the Skill Level of a Game
of Chance Be Measured?,” Shane Jensen (column editor) Chance, Vol. 25.3, 2012.

Wyner, Abraham, “Why Do Women’s Salaries Still Lag Behind?,” The Forward,
December 20, 2013.
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Page 1

UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NORTH CAROCLI NA
CHARLOTTE DI VI SI ON

____________________________ X
ARVMSTRONG WORLD | NDUSTRI ES, )
| NC. ASBESTOS PERSONAL ) M scel | aneous Proceedi ng
| NJURY SETTLEMENT TRUST, )
et al., ) No. 22-00303 (JCW
)
Plaintiffs, ) (Transferred from
) District of Del anare)
v. )
)
ALDRI CH PUWP LLC, et al., )
)
Def endant s. )
____________________________ X
In re ) Chapter 11
)
ALDRI CH PUWP LLC, et al., ) Case No. 20-30608
)
Debt or s. )
____________________________ X

DEPCSI TI ON OF CHARLES HENRY MULLI N, PH.D.

Monday, May 8, 2023; 1:06 p.m EDT

Reported by: Cindy L. Sebo, RVMR, CRR, RPR, CSR,
CLR, RSA, NYRCR, NYACR, Renpte CA CSR #14409, NJ CCR

#30XI1 00244600, NJ CRT #30XR00019500, Washi ngton

CSR #23005926, Oregon CSR #230105, TN CSR 998, Renvote
Counsel Reporter, LiveLitigation Authorized Reporter,

Notary Public
Job No. 5905066

CCR,

State

Veritext Lega Solutions

800-227-8440

973-410-4040
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Page 2 Page 4
1 Deposition of CHARLES HENRY MULLIN, PH.D., 1 APPEARA N CE S(Continued):
2 held at the law offices of Jones Day, 51 Louisiana 2
3 Avenue, Northwest, Washington, D.C. 20001, before Attorneys for Plaintiff Claimants’ Representative,
4 Cindy L. Sebo, Registered Merit Court Reporter, 3 Joseph Grier:
5  Certified Real-Time Reporter, Registered Professional 4 ORRICK HERRINGTON & SUTCLIFFELLP
6  Reporter, Certified Shorthand Reporter, Certified 5 DEBRA L. FELDER, ESQUIRE
7  Court Reporter, Certified LiveNote Reporter, Real-Time 6 Columbia Center
8  Systems Administrator, California Shorthand Reporter ! 1152 15th Street, Northwest
9 #14409, New Jersey Certified Court Reporter, 8 Washington, D.C. 20005-1706
10  #30X100244600, New Jersey Certified Realtime Reporter 1(9) j?:j:j;jjlkcom
11 #30XR00019500, New York Reatime Certified Reporter, 1
12 New York Association Certified Reporter, Washington 12 Attorneys for Custom Matching Claimants:
13 State CSR #23005926, Oregon CSR #230105, Tennessee CSR 13 HOGAN MCDANIEL
14 #998, Remote Counsel Reporter, Livelitigation 14 DANIEL K. HOGAN, ESQUIRE
15  Authorized Reporter and Notary Public, beginning at 15 1311 Delaware Avenue
16  approximately 1:06 p.m. EDT, when were present on 16 Wilmington, Delaware 19806
17  behalf of the respective parties: 17 302.656.7540
18 18 dkhogan@dkhogan.com
19 19
20 20
21 21
22 22
Page 3 _ Page 5
1 APPEARANCES % AttorAnePyE flirA Dzb?oi\ls/g;:wc(fa:r(l)tgtxllﬁ?g:h PUMp LLC
2 Attorneys for Plaintiff ACC: and Murray Boiler LLC:
3 ROBINSON & COLELLP ’ EVERT WEATHERSBY HOUFF
4 AMANDA R. PHILLIPS, ESQUIRE ¢ C. MICHAEL EVERT, JR., ESQUIRE
5 One Boston Place, 26th Floor 5
6 Boston, Massachusetts 02108 . 3455 Peachtree Road, Northeast, Suite 1550
7 617.557.5916 Atlanta, Georgia 30326
8 aphillips@rc.com ! 678.651.1250
9 -and- 8
cmevert@ewhlaw.com
10 LAURIE A. KREPTO, ESQUIRE 9
1 1650 Market Street, Suite 3030 0 -and-
12 Philadelphia, Pennsylvania 19103 CLARE M. MAISANO, ESQUIRE
13 215.398.0554 . 111 South Calvert Street, Suite 1910
o Ikrepto@rc.com o Baltimore, Maryland 21202
15 -and- 13
16 CAPLIN & DRYSDALE u 443.573.8507
17 JEANNA RICKARDS KOSKI, ESQUIRE (ViaZoom) cmmaisano@ewhlaw.com
18 One Thomas Circle, Northwest, Suite 1100 12
19 Washington, D.C. 20005 g
20 202.862.5069 19
21 jkoski @capdale.com 5(1’
22 22
2 (Pages2-5)
Veritext Lega Solutions
800-227-8440 973-410-4040



Case 22-00303 Doc 140 Filed 05/15/23 Entered 05/15/23 22:36:56 Desc Main
Document  Page 26 of 135

Page 6 Page 8
1 APPEARA N CE S (Continued): 1 APPEARA N CE S(Continued):
2 Attorneys for Non-Party Verus Trust:
2 Attorneys for DCPF: 3 LOWENSTEIN SANDLERLLP
3 YOUNG CONAWAY STARGATT & TAYLOR, LLP 4 MICHAEL A. KAPLAN, ESQUIRE
5 One Lowenstein Drive
4 KEVIN A. GUERKE, ESQUIRE 6 Roseland, New Jersey 07068
5 1000 North King Street 7 973.597.2302
6 Wilmington, Delaware 19801 g mkaplan@lowenstein.com
7 302.571.6616 Attorneys for Verus Claim Services, LLC:
8 kguerke@ycst.com 10
ANSELMI & CARVELLI, LLP
9 1
10 Attorneys for DCPF Trust: ANDREW E. ANSELMI, ESQUIRE
12
1 BALLARD SPAHRLLP 101 Avenue of the Americas
12 BETH MOSKOW-SCHNOLL, ESQUIRE (ViaZoom) 13
13 919 North Market Street, 11th Floor " 8th & oth Floors
14 Wilmi ngton, Delaware 19801-3034 New York, New York 10013
15 302.252.4447 15
16 moskowb@ballardspahr.com 16 212.:308.0070
17 -and- aanselmi @acllp.com
18 BRIAN N. KEARNEY, ESQUIRE v
18 ALSO PRESENT:
19 1735 Market Street, 51st Floor 19 PETER CUMBO, Bates White (ViaZoom)
20 Philadel phia, Pennsylvania 19103-7599 20 ALLAN TANANBAUM, Vice President, Deputy General
7 215.864.8265 Counsel, Product Litigation at Trane
e 21 Technologies (ViaZoom)
22 kearneyb@ballardspahr.com 22 JOSEPH GRIER, Claimants' Representative
Page 7 Page 9
1 APPEARA N CE S(Continued): 1 —000--
2 Attorneys for Debtors and Debtors in Possession:
3 JONES DAY 2 INDEX OF EXAMINATION
4 BRAD B. ERENS, ESQUIRE (ViaZoom) 3 CHARLESHENRY MULLIN, PH.D.
5 MORGAN R. HIRST, ESQUIRE i
: ! 4 A Worl .VAI h LL .
6 110 North Wacker Drive, Suite 4800 rmstrong World, et al. v Aldrich Pump LLC, et
7 Chicago, Illinois 60606 5 Monday, May 8, 2023
8 312.782.3939 6 --000--
9 bberens@jonesday.com ;
10 mhirst@jonesday.com
11 8 EXAMINATION BY PAGE
12 Attorneys for Trane Technologies Company LLC and | 4 Mr. Kaplan 1
TraneU.S. Inc.:
13 10 Mr. Guerke 144
MCCARTER & ENGLISH, LLP 11 Mr. Hogan 207
14 12
PHILLIPS. PAVLICK, ESQUIRE (ViaZoom)
15 13
Four Gateway Center 14
16
1 ERTIFICATE OF REPORTER 217
100 Mulberry Street > ¢ c © PO
17 16 INSTRUCTIONS TO WITNESS 218
Newark, New Jersey 07102 17 ERRATA 219
18
973.849.4181 18 ACKNOWLEDGMENT OF WITNESS 221
19 19
ppavlick@mccarter.com 20
20
22 22

3 (Pages6-9)
Veritext Lega Solutions
800-227-8440 973-410-4040
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Page 10 Page 12
1 --000-- 1 Michael Kaplan. We met briefly off the record. |
RS o 2 ey Vs T
4 Armstrong World, et a. v Aldrich Pump LLC, et al. 3 And | think I've drawn the short
5 Monday, May 8, 2023 4 straw of -- of going first today, and maybe the
6 --000-- 5  only. Well see.
7 (Exhibits Provided Electronically to Reporter.) 6 Y ou have been deposed before,
8 CM DEPOSITION 7 correct?
EXHIBIT NUMBER DESCRIPTION PAGE )
9 8 A. Correct.
Number 1 Declaration of Charles H. 9 Q. Il'dbelyingif | told youl didn't
10 _ 10 know that.
1 Mullin, Pn.D. 17 11 So I'm going to give you the very
12 Number 2 Subpoena to Produce Documents, 12 abbreviated version of today's sort of ground rules
13 Information, or Objects or to 13 so that we can't ever have a disagreement.
14 Permit Inspection of Premises 14 You know al of your answers have to
15 in a Bankruptcy Case . 15 be verbal ?
16 (or Adversary Proceeding) 51
17 16 A. Correct.
Number 3 Expert Report of Abraham J. 17 Q. Wehaveto do our best not to talk
18 18 over one another, right?
Wyner, Ph.D. 101 19 A. That'sthegoal.
. 20 Q. Right
21 21 Y ou understand you're testifying
22 22 under the penalty of perjury, correct?
Page 11 Page 13
1 --000-- 1 A. Correct.
2 PROCEEDINGS 2 Q. You understand that from time to
3 --000-- 3 time, maybe in response to every question, your
4 Washington, D.C. 4 counsel is going to potentially object to something
5 --000-- 5 that I'm saying.
6 Monday, May 8, 2023; 1:06 p.m. EDT 6 Unless heinstructs you not to
7 --000-- 7 answer, you know you can answer, right?
8 --000-- 8 A. | havethe option of answering, yes.
9 CHARLESHENRY MULLIN, PH.D., 9 Q. Okay. Lastly and, I think, most
10 after having been first duly sworn by the certified 10 importantly isif you don't understand my question,
11 stenographer to tell the truth, the whole truth, and 11 I'd like you to tell me that you don't understand
12 nothing but the truth, testified as follows: 12 it, and maybe we'll -- and I'll be able to rephrase
13 --000-- 13 it for you so that you get a question you
14 CERTIFIED STENOGRAPHER: Thank 14 understand.
15 you. 15 If you answer, I'm going to assume
16 The witnessis sworn. 16 that you understood the question.
17 MR. KAPLAN: Thank you. 17 Correct?
18 --000-- 18 A. That may be apoor assumption.
19 EXAMINATION BY COUNSEL FOR NON-PARTY VERUSTRUST | 19 If | answer, | had a clear
20 --000-- 20 understanding of the question. | have no way of
21 BY MR. KAPLAN: 21 knowing if that aligned with your intent of the
22 Q. Good afternoon, Dr. Mullin. I'm 22 question.

4 (Pages 10 - 13)
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1 So it doesn't necessarily mean that 1 And probably most germane to this
2 your understanding and mine are the same; it just 2 process, | have expertise in estimating future
3 means we both have one. 3 liabilities under various different sets of
4 Q. Wadll, the benefit will be that if you 4 assumptions and -- which get into the estimation
5 think there's a problem with the question in any 5 process itself but in terms of the data inputs and
6 way, you shouldn't answer; you should tell me. 6 how they affect that and the statistical properties
7 Because if you do, | promise you, when, we get to 7 and, hence, the precision.
8 court, I'm going to hold up the deposition 8 Soit'sredlly estimation and
9 transcript and say you answered, so you understood. 9 statistics are probably the two applications, but
10 All right? 10 there'salot of underlying training and expertise
11 A. Andl will tell the judge what | 11 that underlies those two areas.
12 understood, so it will befine. 12 Q. Okay. Didanyoneassist youin
13 Q. Terific. And wewill be off to the 13 preparing your declaration that was submitted here?
14 races there. 14 A. Yes
15 Lastly, if you need abreak in this 15 Q. Okay. Andwho are those people?
16 very, very short session, hopefully, that we 16 A. | couldn't giveyou awholelist
17 have -- we'l take one for sure, but please let me 17 sitting here. My process -- | work with ateam --
18 know at any time. 18 Q. Okay.
19 And, obvioudly, if there'sany 19 A. --and| draft reports with the team.
20 question of privilege, somehow, that came up, we 20 | ultimately review them and edit them to make sure
21 can stop, take a break and get the privilege issue 21 they reflect my opinions. And that work doneis
22 resolved and come back in. But | don't think we're 22 under my direction.
Page 15 Page 17
1 going to have that issue today. 1 Q. Okay. And I'm going to mark for you,
2 All right. 2 just so that we have and we can get started with
3 (Pause.) 3 it--
4 BY MR. KAPLAN: 4 MR. KAPLAN: Canwejust cal it
5 Q. So, Doctor, what isit that you're 5 CM-1? Anyone have a problem with that?
6 being -- being proffered as an expert in here? 6 MR. EVERT: Sure, that'sfine.
7 A. I'm--the proffer | don't control. 7 MR. KAPLAN: CM-1.
8 I've been asked to really explain the difference 8 It isyour -- and | apologize for
9  between using a 10 percent sample or -- 10 percent 9 those in Zoom world. | don't have electronic
10  sample of what's really about a 3 percent sample of 10 copiesto share, but it's Dr. Mullin's
11  theclaimsdataalready or using the 3 percent we 11 declaration at Docket 55, filed on March Sth,
12 asked for in the $12,000 in totality and how that 12 2023.
13 would affect the precision of the ultimate analyses 13 | do have copiesfor the room --
14 offered in estimation down the road. 14 some copies for the room.
15 Q. Okay. My question was alittle more 15 --000--
16  straightforward than that. Let me rephraseit for 16 (CM Deposition Exhibit Number 1,
17 you because it might be you didn't understand. 17 Declaration of CharlesH. Mullin,
18 What is your expertise in? 18 Ph.D., marked for identification, as
19 A. I'mtrained asan economist. | have 19 of thisdate.)
20 extensive expertise in statistics, econometrics, 20 --000--
21 economic modeling. | have applied those in amass 21 BY MR. KAPLAN:
22 tort setting frequently. 22 Q. Okay. Do you recognizethis

5 (Pages 14 - 17)
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Page 18 Page 20
1 document, Dr. Mullin? 1 point today.
2 MR. EVERT: Hang on one second. 2 Did you meet with counsel in advance
3 | just wanted to make sure, for 3 of the deposition?
4 everybody on the phone, that they know 4 A. 1did.
5 it's -- because he's filed more than one 5 Q. Okay. How many hoursdid you meet
6 declaration in the case. So it's Docket 6 with counsel for?
7 -- it's -- the declaration at Docket 55 is 7 A. Intermsof thisisthe topic?
8 the declaration filed in association with the 8 Around an hour, maybe an hour and a
9 -- | believe with the Motion for 9 half.
10 Reconsideration, although . . . 10 Q. Okay. And when was that?
11 MR. KAPLAN: Surehopeitis. 11 A. Soameeting on Thursday or Friday of
12 MR. EVERT: Yeah, that'sright. 12 last week and then alittle bit of time before the
13 MR. KAPLAN: Okay. 13 start of the deposition this morning.
14 BY MR. KAPLAN: 14 Q. Letmejust say this: The document
15 Q. You recognize that document, 15 which we've showed you as CM-1, this declaration
16 Dr. Mullin? 16 for the motion for reconsideration -- isthisthe
17 A. ldo. 17 only document that you are planning on relying on
18 Q. Okay. And theteam that you talked 18 in the -- for the June 6th hearing?
19 about in the process you use -- is that what you 19 MR. EVERT: I'msorry. Let me
20 used to prepare what we're calling CM-17? 20 ask, when you say "document,” do you mean
21 A. Correct. 21 declaration?
22 Q. Okay. Do you know how many hours you 22 MR. KAPLAN: I'm sorry.
Page 19 Page 21
1 spent in preparing this? 1 Declaration. Bad wording. Yes.
2 A. 1donot. 2 THE WITNESS: | don't know the
3 Q. Okay. How much time did you spend 3 technicalities of it. | had asimilar
4 preparing for your deposition today? 4 declaration that | think was in response to
5 A. Specificaly for the deposition? 5 an action in New Jersey, and | don't know the
6 Probably five to eight hours. 6 technicalities of how that transfers over.
7 Q. Okay. Didyou speak to anyone 7 But there'salot of overlap in the content
8 besides counsel about your deposition today? 8 of thosetwo. But, really, the content
9 A. | spoke with a couple members of my 9 across those would be the focus of that
10 team. 10 testimony as| seeit.
11 Q. Okay. Andwhat did you talk about 11 BY MR. KAPLAN:
12 there? 12 Q. Okay. Areyou preparing any kind of
13 A.  So,firgt, I'll clarify what | mean 13 supplemental declaration in response to Dr. Wyner?
14 by "prepare," because that will give context, which 14 MR. EVERT: I'mjust going to
15 is| reviewed Dr. Wyner's rebuttal report -- 15 break in, Michagl.
16 Q. Okay. 16 | think we agreed we weren't going
17 A. --andsol talked to my team about 17 to do that, that this was going to be his
18 that report and talked to -- principally, that was 18 supplemental declaration.
19 the main topic of conversation with my team. 19 Y ou weren't part of those
20 Q. Itwasabout Dr. Wyner's report? 20 discussions, so | apologize for jumping in
21 A. Correct. 21 and answering the question, but -- yeah. So
22 Q. Okay. WEell get to that at some 22 | think, at least from alegal perspective,

6 (Pages 18 - 21)
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Page 22 Page 24
1 we would be relying on any declarations 1 context.
2 Dr. Mullin hasfiled that are applicable to 2 I've done sampling in, | guess --
3 the Trust discovery issue; but, no, he's not 3 with the Consumers Finance Bureau [sic]. There's
4 going to file -- his deposition is going to 4 probably other cases aswell, but |'ve used
5 serve sort of as his response. 5 sampling in an array of different positions.
6 MR. KAPLAN: Excellent. All 6 Q. How about in any type of mass tort
7 right. Good. That will short-circuit some 7 case?
8 of -- some of those questions. 8 A. Most of those insurance coverage
9 BY MR. KAPLAN: 9 actions involve mass tort claims --
10 Q. | apologize, Dr. Mullin. | was 10 Q. Okay.
11 not -- were you present at the March 30th, 2023 | 11 A. --sodefinitely, in relation to mass
12 hearing that sort of preceded this round of 12 torts, I've given opinions on sampling before.
13 exercises we're doing right now? 13 Q. Okay. Canyou recal thelast time
14 A. | waspresent at ahearing. If that 14 you gave an opinion on sampling in -- in amass
15 was the date of it -- 15 tort case?
16 Q. Yeah 16 A. It'scommon. I'd haveto go look. |
17 A. --probably. 17 don't know the last time | did it.
18 MR. EVERT: Yes, hewas. 18 Q. Okay. Andyou said in the insurance
19 MR. KAPLAN: Hewasthere. 19 context.
20 BY MR. KAPLAN: 20 Who isit that retained you in those
21 Q. Okay. Excellent. 21 contexts -- in those cases -- excuse me, not
22 All right. So | want to focusyouin 22 contexts, cases?
Page 23 Page 25
1 on--on,redly, two questions -- two sets of 1 A. I'vebeen retained by policyholders;
2 guestions today -- others may have other questions, 2 I've been retained by insurance companies; |'ve
3 butl wanttofocusyouinontwo. Thefirstis 3 been retained by reinsurance companies, whether
4 that judge's question about why sampling doesn't 4 it'sreinsurance and insurersin litigation, and
5  work for the Debtors' side, and the second is why 5 retrocession errors. So it's kind of up and down
6 sampling wouldn't reduce the risk of even human 6 theline.
7  error of missing some Pl being disclosed. 7 Sampling is common regardless of who
8 Okay? 8 my clients are in those contexts.
9 A. Okay. 9 Q. Okay. Youwereinvolvedinthe--in
10 Q. Allright. By background, have you 10 the Mallinckrodt case, correct?
11 offered an expert opinion previously on the 11 A. Correct.
12 sufficiency of asample side? 12 Q. What wasit that you did there?
13 A. Yes. 13 A. | wasretained relatively latein
14 MR. EVERT: Inany case? 14 that case. Therewas a settlement in place. There
15 MR. KAPLAN: Inany case. 15 were objectors to that plan, and | was brought in
16 MR. EVERT: Okay. 16 to discuss the reasonabl eness of the settlement --
17 BY MR. KAPLAN: 17 Q. Okay.
18 Q. How many of the cases? 18 A. --withregard to opioid claimantsin
19 A. | couldn't give you acount. | know 19 particular was the emphasis of that.
20  it'sacommon topic in the insurance coverage work 20 Q. Okay. If you flip to Page 17 of 30,
21 that I've done, so it comes up frequently in that 21 the ECF page numbers on the top of your
22 context. So that's going to be the principal 22 declaration, thereis alist of selected

7 (Pages 22 - 25)
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1  experience. 1 sampling in the ACE Bermuda | nsurance versus
2 Does that document help refresh your 2 3M arbitration.
3 recollection at al in terms of the case in which 3 (Whereupon, the witness continues to
4 you offered an expert opinion on sampling, outside 4 review the material provided.)
5  of thiscase, of course? 5 THE WITNESS:. The General Re-SCOR
6 A. Ingenerd, thisisthe cases|I'm 6 matter, about two-thirds, three-quarters of
7  alowed to publicly disclose at this point -- 7 the way down Page 19, had sampling.
8 Q. Okay. 8 (Whereupon, the witness continues to
9 A. - so there's numerous cases on this 9 review the material provided.)
10 list where | would have offered opinions on 10 THE WITNESS: My recollectionis
11 sampling. 11 there was sampling in the bottom two on that
12 Q. Canyou give me an example of -- of 12 page.
13 an opinion -- again, obviously, we can only ask you 13 MR. EVERT: That would be the
14 about publicly available cases and you can only 14 AlU Insurance and the THAN?
15 disclose publicly available cases. 15 THE WITNESS: Y ep.
16 So looking at thislist, which isthe 16 (Whereupon, the witness continues to
17  universe we're working off here, canyou givemean | 17 review the material provided.)
18 example of a case which you offered an opinion on 18 THE WITNESS: | believe the fourth
19  samplingin? 19 bullet on Page 20, the National Indemnity
20 A. Some of the analysesthat arein the 20 matter there versus the State of Montana.
21 public domain of what I've done on the Aearo 21 | believe the next one, Newco
22 bankruptcy originally dealt with the 1 percent 22 versus Allianz, had sampling.
Page 27 Page 29
1 sample that had been drawn in the MDL -- 1 The U.S. Silicaversus Ace matter
2 Q. Okay. 2 two-thirds the way down the page had
3 A. --sol didn't design that sample, 3 sampling.
4 but | utilized that sample. 4 | think the third from the bottom,
5 (Whereupon, the witness reviews the 5 Cannon Electric versus Affiliated, had
6 materia provided.) 6 sampling.
7 THE WITNESS: Fourth bullet on 7 The Goodrich matter, penultimate
8 what's Page 18 of 30 -- 8 one on the page, had sampling.
9 BY MR. KAPLAN: 9 | did alot more insurance work
10 Q. Yeah 10 earlier in my career, and we're going to
11 A. --isthe Consumer Finance Protection | 11 start to get along list of them if not, we
12 Bureau case in which I've designed and utilized a | 12 can keep going if that's sufficient.
13 sample. 13 BY MR. KAPLAN:
14 (Whereupon, the witness continues to 14 Q. Let me stop you there for asecond --
15 review the material provided.) 15 no. Let me stop you there, whichis--in--in
16 THE WITNESS: | had input in some 16 the cases that you identified on these first few
17 of the sampling discussionsin Bestwall. | 17 pages -- and | understand there's potentially
18 was not ultimately the person who signed off, | 18 more -- were you a proponent or opponent of
19 but | had input into those. 19 sampling in those cases?
20 (Whereupon, the witness continues to 20 A. | don'tredly view it aseither.
21 review the material provided.) 21 Q. Okay.
22 THE WITNESS:. There was some 22 A. | mean, I'm trying to work towards
8 (Pages 26 - 29)
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1 getting sufficiently precise opinions for the 1  sensefor the question at hand and the facts at
2 parties to resolve amatter. And it's 2 issue
3 fact-specific asto any given matter whether 3 Q. Let'slook at -- seeif | can put
4 sampling or a census or some other processis 4 thisinto some specifics here.
5 what's going to be most efficient in getting to 5 Y ou said that you offered an opinion
6 resolution of the case, in redlity. 6  onsampling inthe Aearo Technologies case,
7 And so that's really how | approach 7  correct?
8 these. I'm neither pro sampling or against 8 A. | said | used-- | had opinions that
9 sampling. I'm what's going to work most 9 utilized asample --
10 effectively in agiven setting. 10 Q. Okay.
11 Q. Solet me understand. 11 A. --and| utilized the 1 percent
12 Isit your testimony that different 12 samplethat was preexisting from the underlying MDL
13 cases can have different outcomes with respect to| 13 proceeding.
14 sampling in terms of whether it's efficient or not | 14 Q. Allright. Andinyour opinion, was
15 efficient? 15 that sample sufficient for the purpose you were
16 A. Correct. It'sacost-benefit 16 using it for?
17 anaysis -- 17 A. For the scope of the opinion | was
18 Q. Sure 18 doing, | mean, it was a constraint. It wasthe
19 A. --andyou'relooking at that 19 only thing available at the time, so it more
20 cost-benefit analysis, which is going to be 20  prescribed the strength of the opinion | was able
21 fact-specific to the case. And sometimesit makes 21 to offer.
22 sense to look at the census. 22 So by construction, it was sufficient
Page 31 Page 33
1 In this case, for example, we are 1 for the opinion | offered. With more data, | could
2 using the entire Debtors' historical claims 2 have offered a more refined opinion.
3 database. We're not saying let's use a 10 percent 3 Q. Okay. How about in the Consumer
4 sample of data already in electronic format. We're 4 Financia Protection Bureau case? You said you
5 saying no, we use dl of it becauseit'sall 5 offered an opinion -- | don't want to misstate
6 already in electronic form. And that's going to, 6 it -- that utilized sampling or on sampling.
7 on a cost-benefit analysis, make sense as opposed 7 Which wasiit?
8 to sampling from the historical claims data. 8 A. | designed the sample on that case --
9 Y ou know, in contrast, when you look 9 Q. Okay.
10 at claim filesin the case and you say what 10 A. --itinvolvesliterally millions of
11 historical claim files might want to get produced 11 phone calls. So it would be completely time
12 and reviewed, that's an expensive operation; you do 12 prohibitive to have people listen to the millions
13 sampling. 13 of phone calls and do something comprehensive. So
14 So in one case, you turn over 14 from a cost-benefit analysis, it was necessary
15 everything because it's already in electronic 15 there to use sampling.
16 format. Inthe other case, because there'salarge 16 Q. | think you said you participated in
17 volume of manual labor and cost and time, you use a 17 Bestwall, but | think we all understand you didn't
18 sample. 18 offer the principal opinion there, correct?
19 So even within this case, there's 19 A. | haven't filed any declarations or
20 places where my opinions are use all the data, and 20 reportsin Bestwall.
21 there's other places where it's use a sample of the 21 Q. Okay. Good.
22 data. It's not one or the cther; it's what makes 22 How about -- you said ACE Bermuda --
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1 you utilized a sample there? 1 Thisiswhere, if you say
2 A. Correct. 2 "specialized,” | think HITRUST would say some of
3 Q. Andwhat wasthe context in that 3 that is specialized, but I'm not sure what you mean
4  case? 4 by that.
5 A. Wadl, it'saBermudaform insurance 5 So I've gone through the training
6 action, which | think meansit's all 6 that goes along with the company getting all of the
7 confidential -- 7 security credentials.
8 Q. Okay. 8 Q. Okay. Haveyou taken any -- beyond
9 A. --soldon'tthink I canreally tell 9 what the company is -- is offering, any specific
10 you the substance of it outside of it's insurance 10 type of coursework on data privacy?
11  coverage. 1 A. No.
12 Q. Okay. That makesit alittle 12 Q. Do you have any certifications, you,
13 difficult to -- how about let's go down to the 13 yourself, in data privacy?
14 bottom of the page to the AU versus 14 A. No.
15 Philips Electric that's in Delaware Chancery? 15 Q. Allright. Haveyou ever been
16 Public that you can talk about? 16 proffered as an expert in data privacy previously?
17 A. | know the two -- the genera 17 A. No.
18 theme -- the two that are there are connected to 18 Q. Okay. Andfinally -- I'm fairly
19 each other. It'sreally the same opinion in both. 19 certain | know the answer to this, but if you tell
20 They both stem from the THAN Trust. And AlGand | 20 me "yes," I'm going to be pretty surprised -- which
21 the THAN Trust had coverage litigation, and they 21 isisyou're not alawyer, correct?
22 were seeking discovery on the underlying records 22 A. No.
Page 35 Page 37
1 fromthe THAN Trust itself. 1 Q. Allright. We're off to agood
2 Q. Okay. And what wasit -- how did the 2 start.
3 opinion on sampling work in there? 3 You're not qualified to offer alega
4 A. | have arecollection sampling wasin 4 opinion on the question of law, right?
5 it, but | don't recall, sitting here. | haven't 5 A. That'sawhole different question,
6  reread that evenif | haveit still. | don't think 6 but | don't intend to offer any.
7  thoseare both in the public domain, but I'm not 7 Q. Areyou quaified to offer alegal
8 100 percent certain of that. 8 opinion on the Federal Rules of Civil Procedure?
9 Q. It'sinthe SDNY. Everythingisin 9 A. | don'tintend to offer any.
10  publicthere. 10 Q. Not my question.
1 Have you ever offered an expert 11 Areyou qualified to offer an opinion
12 opinion on data privacy before? 12 on the Federal Rules of Civil Procedure, in your
13 A. No. 13 view? Thisisonly your view.
14 Q. Allright. Do you have any type of 14 A. No.
15 specialized training in data privacy? 15 Q. Okay.
16 A. | don't know what you consider 16 All right. | showed you before -- if
17  specialized. We have an entire technological 17 we can flip back to the meat of your -- sort of
18 services department; we have HITRUST certification; | 18 your declaration there, CM-1.
19  wehave SOC 2 certification. Part of all of that 19 Anything in there that needsto be
20  certificationistraining for everybody at 20 corrected before we dive into it?
21 Bates White, including myself. So I've had all of 21 A. Not that I'm aware of.
22 the training that goes with those certifications. 22 Q. Allright. Excellent.
10 (Pages 34 - 37)
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1 All right. In looking through the 1 and what's the cost of gaining access to that data.
2 declaration, Dr. Mullin, can you point me to which 2 That's the trade-off of sampling
3 paragraph or paragraphs contain your opinion on why 3 aways. Soto -- you can't answer questions absent
4 the proposed 10 percent sampleis not sufficient 4 that framework about sampling.
5  for the Debtors? 5 Q. Okay. Let metryitthisway: Why
6 (Whereupon, the witness reviews the 6 is-- why isa 10 percent sample not sufficient for
7 material provided.) 7 the stated purposes?
8 THE WITNESS: | think the core of 8 A. Wadll, sol think thisisaplace
9 that starts in Paragraph 15 -- 9 where we need to clarify. One, the Debtors have
10 BY MR. KAPLAN: 10 over 400,000 historical claims. | have not asked
11 Q. Okay. 11 for 400,000 data through counsel as a request to
12 A. -- and probably runs through 12 assist in our work. We asked for 12,000; less thar
13 Paragraph 18 of how the datawould be used in broad | 13 3 percent.
14 brush strokes. 14 So thisisn't like the examples where
15 Q. Okay. Andisit your opinion that a 15 the Trusts say, Federal-Mogul asked for 435,000
16 10 percent sampleis not sufficient for the 16 Claimants; they asked for 12,000; 3 percent. So |
17  purposes? 17 was prudent. | did take into a sense the costs of
18 A. Soit'smy opinionthat ona 18 this, and | asked for 3 percent through counsel to
19  cost-benefit assessment, which is how you decide 19 get data on avery limited set of 3. And how I'm
20  whether you should sample or not, the benefits 20 being asked to go, for the sake of the analysis,
21 greatly outweigh the costs here, so it makes sense 21 from 3 percent to .3, 10 percent of 3 percent.
22 toget those benefits when they outweigh the costs. 22 So you're going to say it's
Page 39 Page 41
1  Soit'sgoing to alow mean estimation to give a 1 10 percent?
2 much more precise answer and address some questions | 2 | think you're asking me to take
3 that otherwise | may not be able to address or 3 .3 percent of the available data, not 10, and move
4 quantify reliably, soit -- so, yes, because it 4 from what was already arequest for 3 down to .3.
5  passesthat cross-- cost-benefit analysis. 5 So if we're going to say 10 percent,
6 Q. Okay. Yeah, the--isyour entire 6 let's make sureit's 10 percent of 3 percent, which
7  opinion related to the sufficiency tied to just 7 | think isthe intent of your question. But | want
8  cost-benefit? 8 to make that very clear, if that's how we're going
9 A. | mean, that is the fundamental 9 to use the terms.
10  principle of designing a sample and when do you 10 Q. Wédl, let'ssee -- let'sdrill down
11  sample and when don't you, so you can't really 11 on that because | don't represent the Debtor as,
12 answer these questions about is sampling 12 you know; | represent one non-party.
13 appropriate or not in the absence of talking about 13 So can you explain to me how it is
14  whatit costs. 14 you're getting from this 10 percent to 3 percent to
15 If there's zero cost to having all 15 .3 percent? Because I'm not -- I'm not following.
16  thedata, you should use all the data because 16 A. Okay.
17 you'll be more precise, and why would you give up 17 So the Debtors have faced hundreds of
18  theprecision? If it'simpossible to get all the 18 thousands historical claimsin the tort system.
19  data, it'sasilly exerciseto talk about what 19 Some requests that have gone to the Trusts from
20  would happen if we did get it. So thetwo are -- 20 prior parties have requested their entire
21  can't be separated, the -- what are the benefits, 21 historical data, so hundreds of thousands of
22 what are the things that the data enable you to do 22 clams.
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1 | don't think | need that. | have 1 Debtors, you would be asking a request for over

2 tried to filter this down in how we think about 2 400,000 people.

3 thisrequest. We asked for 12,000. We-- | 3 That's not what the request was. It

4 aready said, anything before 2005, it's not going 4 was for 12,000, around 3 percent of the universe of

5 to give me enough information that | need to go 5 historical Claimants that these two Debtors have

6 after that right now. 6 received claims from.

7 | eliminated all dismissed claims. 7 So it started targeting at 3 percent,

8 Dismissed claims have been produced in other 8 3 out 100, and so it's the universe of Claimants

9 contexts. They were produced in Garlock. They 9 who brought tort claims against the Debtors
10 contain alittle bit of information that would help 10 prepetition. That'sthe initial universe.
11 but not alot. That's-- 80 percent of the 11 Q. Isityour testimony that the Verus
12 mesothelioma claims, for example, against Murray 12 Trusts possess 400,000 Claimants' worth of
13 resulted in dismissal. I've aready eliminated 13 information?
14 those. I've constrained it to just mesothelioma 14 A. | think you can look at reports, and
15 clams. 15 they have more than 400,000 Claimants that filed
16 Soit'snot that | asked for the 16 claims against entities by the Verus Trusts, but
17 ocean through counsel in these requests. I'm 17 what's the overlap -- the question of what's the
18 seeking for estimation a very targeted subset 18 overlap between the 400,000-plus the Debtors faced
19 that's going to be most informative. That's about 19 and which ones arein -- filea Trust claim against
20 3 percent of the historical Claimants. 1'm seeking 20 Verus. But the Verus entities have received more
21 information on those three through the subpoenas -- 21 than -- claims on behalf of more than 400,000
22 or, really, the Debtors, on my behalf, are seeking 22 individuals.

Page 43 Page 45

1 that. So that'swhere I'm saying we're starting at 1 Q. Let'stryitthisway: Whatisit

2 3 percent. And now others are saying, Let's go 2 that the Debtors need -- excuse me.

3 from 3 to .3, take 10 percent of that 3 percent. 3 Strike that.

4 Q. Okay. Soyou'retaking about the 4 What isit that you need this

5 totality of the universe; you aren't being specific 5 information for that you asked the Debtorsto go

6 to -- for instance, | represent the VVerus Trusts. 6 get it?

7 Areyou familiar with those? 7 A. Sowhen estimating future

8 A. Yes 8 liabilities, there's afew different stepsin that

9 Q. Okay. Your testimony isthat 9 process. Oneis, how many future people will
10 in -- in looking at the information the Verus 10 devel op mesothelioma with the types of
11 Trusts potentially possess as awhole, that's how 11 characteristics that would make them compensable
12 you're drilling down from 10 percent to 3 percent 12 against these Debtors?
13 to .3 percent, correct? 13 When doing that exercise, the
14 A. No. 14 industry and occupational work backgrounds of
15 Q. Okay. 15 Claimants matters. That affects the odds that they
16 Areyou only looking for -- what is 16 will be compensable. So when you're doing this
17 the limitation on the Verus Trust, then? 17 forecast, you'd really like to break Claimants down
18 A. Sothe Debtors, Aldrich and Murray, 18 into industry and occupational groups that have
19 combined have over 400,000 -- received claims on 19 different levels of valuation associated with them.
20 behalf of 400,000-plus Claimants. So if you wanted 20 So one of the things that this data
21 to collect information on all the historical 21 providesis, in electronic form already, arich set
22 Claimants that have brought claims against the 22 of industry and occupational work history
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1 information, so you're able, then to forecast by 1 in 12 go to a subpopulation that | need to estimate
2 different industry and occupational groups because 2 something on behalf of; now | have only a sample
3 they have different demographic characteristics. 3 size of 100 to answer that question. And that's
4 So some of those groups taper off more quickly, so 4 not sufficient.
5 the claims would decrease faster. Some will 5 So when you start peeling down, if
6 decrease more slowly. 6 you really want to ask a question that's just one
7 So to get a more precise estimate of 7 average for the whole population, 1,200 claims, in
8 the number of future claims that the Trust would 8 general, would be enough. But as soon asyou start
9 receive, you realy want to do the analysis by 9 saying there's a subpopulation of interest, like
10 industry and occupational groups; that both gives 10 maybe pipefitters and electricians are different
11 you amore precise estimate of the totality of the 11 from carpenters, maybe certain jurisdictions are
12 liability and, probably just asimportantly, it 12 different from others, so you need to look at a
13 helps you better protect future Claimants relative 13 subset, | no longer get to look at 1,200 claims,
14 to pending Claimants. Because when you do this 14 and so | need those subsets to also be big enough
15 type of aforecast, forecasting the number of 15 to give reliable opinions and accurately estimate
16 claims the Debtor would have received one year post | 16 the future.
17 petition, that's easy, relative to forecasting the 17 Q. Okay. Solet me--isit-- before
18 number of claims the Debtor would receive 20 years 18 we go further, any other reasons why you ask the
19 post petition. 19 Debtor to go get thisinformation?
20 The further into the future you go, 20 A. Thereswhat's the bulk of
21 the more uncertainty. And so we want to minimize 21 Paragraphs 15 and 16, which isreally what fraction
22 that because we really don't want to bein a 22 of aClaimant's exposures were known to the Debtors
Page 47 Page 49
1 position where future Claimants are getting paid 1 at thetime of settlement. So that's the thrust of
2 less than the pending Claimants, so improving that 2 Paragraphs 15 and 16 in my declaration, so that's
3 forecast isimportant. 3 another issue where this information would be
4 Q. Okay. Any other reason the Debtor 4 important.
5 needs the information? 5 Q. Allright. Let'sstart with that
6 A. Sothere'sasecond piece besides -- 6 one, which isyou say, What information was known
7 that uses that same type of information to help you 7 to the Debtors at the time of settlement?
8 design a claims resolution process and then, 8 That is, it's -- how does that help
9 similarly, helps you show that that claims 9 advance the ball of the case?
10 resolution processis feasible at confirmation, so 10 MR. EVERT: I'm going to object to
11 you're using it for those purposes as well. 11 the form of the question. I'm not sure what
12 Depending on the exercise you're 12 you're asking.
13 doing, but, in particular, under what is often the 13 THE WITNESS: So little bit of
14 Plaintiff's theory in these cases, you're trying to 14 history: Key aspect of the Garlock case was
15 do an estimate of what Claimants would have been 15 that Judge Hodges found that not all that
16 paid in the tort system; and that's something that 16 information had been revealed and concluded
17 varies by both industry, occupation but also law 17 that tainted the tort history, so
18 firm, jurisdiction. 18 extrapolating historical tort settlements
19 And so when you start asking these 19 into the future wasn't appropriate.
20 questions, it may be that only 100 of the 1,200 20 The Plaintiffs assert -- and it
21 claims apply to aquestion of interest, so that's 21 may turn out to be true -- that post Garlock,
22 constrained to a 1,200-claim sample, but only one 22 that behavior stopped.
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1 BY MR. KAPLAN: 1 Zoom world, the cover pageisnot filed
2 Q. What behavior specifically? 2 anywhere, but the thrust of what I'm about to
3 A. Not revealing the totality -- 3 talk about isfiled at --
4 suppressing information or not revealing -- 4 MR. EVERT: It'sthe order
5 Q. Okay. 5 granting the subpoenas --
6 A. --dl the aternative exposure 6 MR. KAPLAN: Y eah, Docket 1240.
7 information. 7 Yep.
8 Whether or not that stopped is an 8 MR. EVERT: --right, Docket 1240
9 empirical question. For mine, maybe that did stop 9 in the main case.
10 completely. Maybeit'sidentical to what wasin 10 MR. KAPLAN: Yes.
11 Garlock. | don't have an opinion about that. | 11 BY MR. KAPLAN:
12 want to look at the data and have the data tell me, 12 Q. Allright. Have you seen that
13 isthat going on or not going on. 13 document -- again, | want to focusin on the order
14 That was avery salient fact in the 14 here, Dr. Mullin.
15 estimation in Garlock. | would expect the outcome 15 Have you seen this document before?
16 of that empirical exercise to be a salient fact 16 A. | believeI've seen the order before.
17 here. So that speaks directly to an aspect of what 17 Q. Okay. Excdllent.
18 you could potentialy rely on atort system 18 | want to focus you in on Paragraph 5
19 settlement for or not. So that's one spot where 19 of the order, which is, | believe, what we were
20 answering that question is going to directly enter 20 just covering amoment ago, which talks about what
21 into an estimation process. 21 the subpoenas are seeking evidence for.
22 Q. Okay. | want to show you the -- this 22 Do you see that?
Page 51 Page 53
1 isjust an exemplar subpoena of one. | believe 1 A. ldo.
2 they all werefairly similar, but thiswasonethat | 2 Q. Allright. And| believethat the
3 was issued to the ACandS Asbestos Trust in 3 first thing you spoke to me about was the -- the
4 connection with the -- when it was grouped 4 estimation of the Debtors' liability for current
5 in New Jersey. 5 and future ashestos-related claims and the
6 MR. KAPLAN: Well mark thisas 6 negotiation, formulation and confirmation of the
7 CM-2, and | have copiesto share with 7 plan, correct?
8 everybody. 8 MR. EVERT: I'm sorry.
9 (Sotto voce discussion.) 9 Could you repest that question?
10 --000-- 10 MR. KAPLAN: Sure. I'm just
11 (CM Deposition Exhibit Number 2, 11 trying to -- he gave me -- if | recall, there
12 Subpoena to Produce Documents, 12 were three areas which he gave meto --
13 Information, or Objects or to Permit 13 BY MR. KAPLAN:
14 Inspection of Premisesin a 14 Q. --that you needed the datafor: One
15 Bankruptcy Case (or Adversary 15 was forecasting; one was -- cadl it claims
16 Proceeding), marked for 16 resolution and -- and the Trust distribution; and
17 identification, as of this date.) 17 the third I'll generally refer to as the " Garlock
18 --000-- 18 problem."
19 BY MR. KAPLAN: 19 Okay?
20 Q. Takealook at that, and let me know 20 Did | get those right, those three --
21 whenever you're ready. 21 what -- the three purposes?
22 MR. KAPLAN: Just for those on the 22 A. Soestimating liability, of which you
14 (Pages 50 - 53)
Veritext Lega Solutions
800-227-8440 973-410-4040



Case 22-00303 Doc 140 Filed 05/15/23 Entered 05/15/23 22:36:56 Desc Main

Document  Page 38 of 135
Page 54 Page 56
1 have alot of inputsinto, the Garlock problemisal 1 mesothelioma claims provide areliable basis for
2 subset of that, if it exists. You know, so there's 2 estimating the Debtors' asbestos liahility, is it
3 estimating liability; and there's designing the 3 your opinion that a 10 percent sample would not be
4 plan; and then there's showing the plan asfeasible 4 sufficient?
5 in confirmation. 5 A. For most aspects of that, I'm
6 Q. Okay. 6 actually constraining myself to a 10 percent sample
7 MR. ANSELMI: I'm sorry. 7 aready.
8 Could you repeat that last answer? 8 So for most aspects of that -- like,
9 | couldn't hear. 9  for example, whether or not all the exposures have
10 Or could you repeat it back, what 10  beenrevealed -- there's a comparison of Trust data
11 the answer was? 11 to underlying Claimant information as collected
12 --000-- 12 from the claim files, that's being envisioned as a
13 (Whereupon, the certified 13 comparison of claim file sample to the Trust data
14 stenographer read back the pertinent 14 and would likely be done with approximately 1,200
15 part of the record.) 15 Clamants.
16 --000. 16 So for most of the thingsthat |
17 MR. ANSELMI: Okay. 17  think would fall under that, the 10 percent sample
18 BY MR. KAPLAN: 18 is already being used, because it would be --
19 Q. Sothat'swhat | wastrying to drill 19  that'swherethe claim file production, whichis
20 down on, what thisis. 20  not already in electronic format so has a different
21 Y our testimony is that this -- this 21 level of expense associated with it, hasa
22 -- if welook at the colon past "specificaly," 22 different cost-benefit analysis. And so that'sthe
Page 55 Page 57
1 there'sasemicolon, and then we get to -- The 1 binding constraint on addressing the bulk of what
2 estimation of the Debtors' asbestos liahility is 2 would fall under that first item.
3 thesecond phrase or clause there, correct? 3 Q. Okay. How about with respect to the
4 A. Correct. 4 estimation of the Debtors asbestos liahility -- is
5 Q. And that's where your testimony isis 5 it your opinion that a 10 percent sample would no
6  that the -- determining whether that there was a 6 be sufficient for that?
7  similarissuein Garlock fallsin? 7 A. "Sufficient”" is probably not the term
8 A. Correct. Thisisbroken out alittle 8 | would use.
9  different, probably the phrase before that 9 Could | perform an estimate with a
10  semicolon -- 10 10 percent sample if constrained? Yes. That
1 Q. Thereliable basis-- 11 estimate would have a much broader range of
12 A. --inthiscontext, is probably where 12 uncertainty about it, and so the Court would have
13 the Garlock part falls; but yes. 13 less guidance; the Trust would have a higher risk
14 Q. Okay. And this"permitted purposes’ 14 of not reserving enough funds for future claims.
15  termisadefined term that | didn't design, but 15 So thisis aquestion of precision,
16 I'm going to go with it. 16 right? It's -- isit worth gaining the extra
17 Y ou see that term there which talks 17 precision for whatever costs are associated with
18  about the permitted purposes? 18 producing those data?
19 A. |do. 19 It's still feasibleto give an
20 Q. Okay. My question isthis: With 20 opinion, but you're just going to have alot less
21 respect to the first permitted purpose, the 21 precise about that opinion.
22 determination of whether prepetition settlements of 22 Q. Let'sstop there for a second with
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1 respect to precision. 1 or 10 percentage points of precision to the type of
2 Can you quantify how much less 2 estimate you're making, and that would be -- when
3 precise 10 percent would be versus, say, for 3 you're talking hundreds of millions of dollars, 5
4 example, a 12 percent sample size? 4 or 10 percentage points can be alot of money.
5 A. Sothereareareaswhere | was 5 Y ou know, | haven't done all that
6 comfortable doing that. Y ou know, | did drop al 6 work. | don't have the data, so | don't know
7 the dismissed claims from the request. | dropped 7 exactly what it's going to moveit. That's
8 everything that wasn't a mesothelioma from the 8 something you can't know until after the fact.
9 request. So there's areaswhere| felt like | had 9 Q. Again, I'm trying to understand if
10 the information to have confidence that 10 thereisaway to -- so | think | understand you
11 constraining myself to 3 percent of the historical 11 said it's not quantifiable, but let me just make
12 claimsthat the Debtors have received would still 12 sure.
13 leave mein aposition where | hadn't given very 13 The precision of a 10 percent versus
14 much up in terms of precision. 14 a 15 percent sample size -- again, thisis all
15 Beyond that, it's very hard to 15 before you have the data -- you're not able to
16 quantify until you have the data, because you don't 16 quantify the mathematical differencein terms of
17 know what you're going to find. 17 how precise they would be?
18 So, for example, if you take the 18 A. Sothere are places where you could
19 Garlock-style question, if it turns out that the 19 be concrete.
20 assertions of the Plaintiffs bar is validated and 20 Q. Okay.
21 all exposures are being revedled in a 21 A. Soif youtook, for example, alaw
22 contemporaneous manner, that issue just drops out 22 firm that has 400 resolved claims and now we take a
Page 59 Page 61
1 of the estimation. So | wouldn't need alarge 1 10 percent sample of 400 paid claims during the
2 sample sizeif it turns out -- for that question if 2 sampling period. Now we take a 10 percent sample;
3 it turns out it never happens. 3 we'd expect to get 40. If it turns out that
4 In contrast, if it happens but it 4 breaking that law firm out and doing analyses by a
5 only happensin select jurisdictions or for select 5 law firm isimportant, | now have a sample size of
6 types of claims, then | need alot more data, 6 40, which is going to have three-and-a-half times
7 potentially, to address that. 7 the uncertainty of what | would have had with 400.
8 So saying exactly how much data you 8 400 for that law firm probably would be enough; 40
9 need and the critique that Dr. Wyner said, if | 9 isamost assuredly not. And so now, I'm going to
10 haven't quantified it, that's because it's not 10 introduce a whole bunch of uncertainty.
11 actually quantifiable at the moment, but you're 11 Most of the law firms have well under
12 taking abig risk for -- you know, on that front. 12 400, so there's only a handful of law firms that
13 On other aspects, like estimating 13 have more than 400 paid claims during this period,
14 claims by industry and occupation group, | haven't 14 sois-- for al but a handful of them, if you
15 runit in this particular context, but | know the 15 needed to do something by law firm, you'd want the
16 -- for example, the occupational exposure curve for 16 totality of the available claims out of the 12,000.
17 construction claims goes out about 10 years further 17 There's a couple that have more than
18 as a shift from lots of traditional industrial 18 4- or 500 claims, but it's only acouple. So
19 exposures. So having agood understanding of that 19 that's an example where | know which law firms I'll
20 can move your estimate 5 or 10 percentage points. 20 need to break out and treat separately -- | don't
21 And so knowing the breakdown of those 21 know yet. When we do financial reporting work,
22 in afulsome manner could easily add, you know, 5 22 it's common to break out 10 or 20 law firmsin the
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1  analysisto get the most precise estimate of what 1 60 is not going to be enough for almost any
2 we would expect in the tort system. 2 reasonable statistical analysis.
3 So | expect | have to break it out by 3 In contrast, 600 would be.
4 law firm. | expect that analysis to matter 4 Q. Isityour testimony here that there
5  materialy to the precision. Andif | only get 5 is no percentage, in terms of sample size, that
6 10 percent, I'm going to lose an awful lot of 6 would be sufficient?
7  information from there and my work is going to be 7 MR. EVERT: I'mjust going to
8  materially less precise. 8 object. | don't think that's what he said.
9 Q. How much less precise? 9 | think the problem is with the word
10 A. Soatthelaw firm level, you're 10 "sufficient,” but . . .
11 going to be, again, more than tripling the amount 11 THE WITNESS: | think quiteto the
12 of uncertainty. The baseline level of uncertainty 12 opposite --
13 isunknown. You're tripling the uncertainty, but 13 BY MR. KAPLAN:
14 you don't know the basdline until the data comesin 14 Q. Okay.
15  andyou dothe analysis. So that's not answerable; 15 A. --1didn't-- | asked for 3 percent
16  therelativelossis. 16 of the datato start with.
17 Q. Okay. Let meturn to the sort of 17 And so the context that's being lost
18  last point there, and then I'll take a break for a 18 in your questioning is before the Trusts ever
19  couple of minutes. 19 received arequest, | had already concluded | don't
20 The development and evaluation of 20 need this for 97 percent of the Claimants to do my
21 Trugt distribution procedures for any plan of 21 work and get to a sufficiently precise estimate.
22 reorganization confirmed in these cases, the third 22 So quite to the contrary, I'm more
Page 63 Page 65
1 purpose. 1 saying 3 percent's sufficient; .3 isnot. Taking
2 Okay? 2 away 90 percent of the 3 percent request? No, that
3 Isa 10 percent sample sufficient for 3 wouldn't be sufficient; the 3 percent is.
4 that purpose? 4 So | did that work up front and
5 A. It may turn out to be sufficient for 5 constrained the request to only 3 percent of the
6 some occupational groups you'd want to look at and 6 data.
7 almost assuredly insufficient for others. So, 7 MR. KAPLAN: Okay. All right.
8 again, it'ssimilar to law firm. Until you've done 8 Why don't we take five minutes here? Try to
9 the work, you don't know how you're going to bundle 9 actually make it five minutes, if we can. If
10 those groups together, but it's typical to have 10 not, it will be 10.
11 multiple groups. 11 Well go off the record.
12 The smallest groups are frequently 12 --000--
13 the most highly paid claims, so you have avery 13 (Whereupon, a recess was taken from
14 high per-claim value in a CRP for relatively small 14 1:59 p.m. EDT to 2:10 p.m. EDT.)
15 number of peoplefitting it, isthe typical fact 15 --000--
16 pattern. So you're expecting the place that the 16 BY MR. KAPLAN:
17 precision matters most to be the place exactly 17 Q. Allright. Dr. Mullin, we're back
18 where getting a 10 percent sample instead of all 18 from the break.
19 the data is going to cause you the biggest problem 19 Any reason you can't continue?
20 because it may only be that 5 percent of the claims 20 A. No.
21 arein that group; and so then, instead of having 21 Q. Okay. Not at least this break.
22 1,200 claims to work with, suddenly | have 60. And 22 Before we left, you said, a couple

17 (Pages 62 - 65)

Veritext Lega Solutions

800-227-8440

973-410-4040



Case 22-00303 Doc 140 Filed 05/15/23 Entered 05/15/23 22:36:56 Desc Main

Document  Page 41 of 135
Page 66 Page 68
1 different times -- you were talking about you 1 claimsthat don't get paid. So you -- to figure
2 had -- there was a universe of 400,000 claims which 2 out what subsets of claims would be paid, dismissed
3 you limited to -- which you said was 3 percent of 3 clamsarerelevant.
4 that and then took it down to .3 -- were being 4 Q. How about -- where do administrative
5 asked to takeit to .3 percent. 5 settlements factor into your analysis?
6 Do you remember we were discussing 6 A. So administrative settlements, in
7 that? 7 many ways, for estimating liability make the
8 A. Yes 8 problem more difficult because, frequently, in the
9 Q. Okay. The 400,000 claimsthat you -- 9 context of administrative settlements, underlying
10 that the claims universe was starting with -- are 10 Defendants and these Debtors, in particular, have
11 they all mesothelioma claims? 11 not gone through as exhaustive a discovery process,
12 A. No. 12 so they contain less information about the
13 Q. Okay. Approximately how many of the 13 characteristics of those claims. And understanding
14 400,000 are mesothelioma claims? 14 the characteristics of the actual claimsis
15 A. | don't know the exact count. 15 relevant for projecting the number of future
16 Q. That'swhy | asked for an 16 claims.
17 approximation, because | figured you didn't. 17 Q. Okay. Sol think you said just a
18 A. Morethan 25,000, less than 50-. 18 moment ago that you were approximating somewhere
19 Q. Okay. Andwereyou asked to do an 19 between 25- to 50- mesothelioma claims of the
20 analysis of nonmesothelioma claims? 20 universe of 400.
21 A. Estimation is currently constrained 21 Did | get that right?
22 to mesothelioma claims, but any plan of 22 A. It'sthousands on end of al of those
Page 67 Page 69
1 reorganization will have to address all claims. 1 numbers, but yes.
2 So for the purposes of the current 2 Q. For--yes. Let'sget that right for
3 scope of estimation, mesothelioma claimsiswhat is 3 the record purposes because, otherwise, one of us
4 needed, but eventually you'll have to design a 4 will try and use it later.
5 claims resolution process for al claims. 5 A. Don't know which one that would be.
6 Q. Okay. And you also talked about 6 Q. You can bank on that --
7 claims -- you eliminated claims that were 7 MR. ANSELMI: It depends.
8 dismissed, correct? 8 BY MR. KAPLAN:
9 A. Correct. 9 Q. --youcanbank on--no, I'm
10 Q. Wereyou asked to analyze claims that 10 kidding.
11 were dismissed? 11 Y our testimony was, if 1'm correct,
12 A. Yes 12 that of the 400,000 or so claims, you believe that
13 Q. Okay. And how isit that you would 13 25- to 50,000 are mesothelioma claims?
14 be analyzing the claims that were dismissed? 14 A. Claims, yes. Claimants-- it might
15 A. A fundamental question when valuing 15 bealittle lower. I'm -- 80 percent of the Murray
16 claimsiswhich oneswill be dismissed and which 16 claims were dismissed; 50 percent of the Aldrich
17 ones will be paid. So you often compare the 17 claims are dismissed. So you heed more than double
18 characteristics of dismissed claimsto paid claims. 18 the 12,000 because, over half, you have a dismissal
19 If you only look at characteristics 19 rate even for one that's half and 80 percent for
20 of paid claims and say these characteristics are 20 the other. So that's really where | got to the
21 associated with payment, it may turn out that those 21 lower number of about 25,000.
22 exact same characteristics are also associated with 22 But it could go -- how much higher
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1 than that it goes -- that could go -- | haven't 1 3 percent of the approximately 400,000. And I've
2 tabulated it. So it's more than 25,000, and I'm 2 been clear with you the whole time that that was
3 confident it's less than 50- but probably closer to 3 all diseases.
4 25- than 50-. 4 So if you switch the denominator, the
5 Q. And the subpoenas that brought us all 5 percentage will change no matter -- and you can
6 together on thislovely spring day in 6 switch it to anything else, and it will be a new
7 Washington, D.C. -- they are seeking information 7 percentage, too. It's not what | was saying
8 about mesothelioma -- mesothelioma claims, correct? 8 before.
9 A. Therequest was constrained to 12,000 9 | was actually using the universe of
10 mesothelioma claims; that's correct. 10 claims historically brought against the debtsis
11 Q. Okay. Sohow isit that we get to 11 what's north of 400,000.
12 the 3 percent, .3 percent when you have -- you're 12 Q. Right. And we agree that the
13 looking for information from 12,000 mesothelioma-- | 13 universe of mesothelioma claims are lower than
14 mesothelioma Claimants out of 25- to 50,0007 That 14 that, correct?
15 seems like a higher percentage. I'm not a 15 A. Correct. They have claims of people
16 statistician, but . . . 16 without mesothelioma.
17 A. | answered this question before, 17 Q. Let'sturnback -- let'slook at
18 which isthere's over 400,000 Claimants. | chose 18 Paragraph 15 of your declaration, whichisCM 1 for
19 not to -- | chose -- | asked -- | did not ask the 19 the record purposes.
20 client to seek information on nonmesothelioma 20 And certainly feel freeto look at
21 Claimants despite the fact that those could be 21 whatever, but | want to focusin on the last
22 relevant for designing claims resolution processes 22 sentence.
Page 71 Page 73
1 or claim -- or claim feasibility. They could still 1 Whenever you're ready, Doctor, the
2 be helpful in terms of the questions that are 2 last sentence in Paragraph 15.
3 relevant, but they are not as important as the 3 A. Yes
4 mesothelioma. 4 Q. Yeah. Sowhat you're talking about
5 So | made a choice to constrain and 5 here isthat -- provide more data that will improve
6 not ask for anything that wasn't mesothelioma. 6 the quality of our estimation and
7 Q. Youwould agree with methat if there 7 claims forecasting work.
8 were, for example, 25,000 mesothelioma Claimants 8 And we've talked alot about this
9 total, 12,000 isjust shy of half, right? 9 previously.
10 A. Itwould be 48 percent if there were 10 Do you see that?
11 25,000. | can do that math on thefly. 11 A. | doseethat.
12 Q. Thank goodness, because all the 12 Q. Thenumber that we're sort of arguing
13 lawyers in the room were looking for their iPhones. 13 about in the context of this hearing are
14 All right. That's-- that's 14 somewhere -- a number between 1,200 claim files and
15 48 percent. 15 12,000 claim files, correct? Can we agree on that?
16 And if it were 50,000, can you do 16 A. | think these are electronic records,
17 that math on the fly? 17 not claim files. But 1,200 -- 12,000 Claimants --
18 A.  Just multiply by 2, so 24 percent. 18 the information on 12,000 Claimants versus the
19 Q. Excellent. 19 information on 1,200 Claimants.
20 So that's not 3 percent, correct? 20 Q. Okay. Let'stalk -- let'suse
21 A. It'smorethan 3 percent of the 21 Claimants, then, so we're both saying the same
22 mesotheliomaclaims. | always said it was 22 thing.
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1 We're talking about the difference 1 precise; | don't know if we're going to rely onit.
2 between 1,200 Claimants and 12,000 Claimants, | 2 So it's aquestion of how large of a
3 correct? 3 subpopulation are we able to analyze. And that's,
4 A. Correct. 4 | think, the main difference between what Dr. Wyner
5 Q. Allright. How much -- can you 5  waslooking at and myself. He'simplicitly assumed
6 guantify for me how much getting the, say, 2400| 6  you aways only care about a question for the
7 Claimant files would improve the estimation in 7  entire population so you get to use all 1,200
8 claims forecasting? 8 files.
9 A. So-- and what you can do 9 And as soon as you go to questions
10 definitively istalk about what's the relative 10  thatinvolve asubset of the population -- maybe
11 improvement in precision. Thisisactually aplace 11  theliability differs by gender, and you want to
12 where Dr. Wyner and | don't disagree. Thebasic | 12 look at females separately, but they're only
13 statistical formulas move with the squareroot of | 13 20 percent of the Claimants.
14 thesample size. Soif you quadruple the sample | 14 Now, if gender matters, | don't have
15 size, you double your precision. Y ou take the 15 1,200; | have 240. | don't have 12,000. I'm
16 sguare root of the relative movement. 16  dready down to a 20 percent sample, in essence,
17 So asking to take a 10th of the 17 because only 20 percent of the Claimants are
18 sampleisasking you to dightly morethan triple | 18  female.
19 your level of uncertainty in everything you're 19 So as soon as you start looking at
20 doing. 20  subpopulations of interest, 1,200 within a
21 So we're going to present things to 21 subpopulation would be sufficient, but there's many
22 the Court that have three times -- alittle bit 22 subpopul ations that would have less than 1,200 if |
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1 more than three times the uncertainty about them 1 take a 10 percent sample.
2 than if we had the 12,000. We know that's going to 2 Q. Isthereaway to design the sample
3 be the relative impact. 3 so that it addresses the subpopulations you're
4 Q. Let'sstart with the 1,200 out of the 4 interested in?
5 12,000. 5 A. Youcould attempt to mitigate. So
6 What -- can you quantify the level of 6 you could say | want 1,200 females out of the 2,400
7 precision there? 7 or so females, if you were to -- out of the --
8 A. Again, it depends on the question. 8 yeah, 2,400 out of -- if it's about 20 percent, and
9 So | don't disagree with what Dr. Wyner put in, 9 then 1,200 males. Y ou could make it bigger, and
10 where he said, If you're asking the question about 10 that might address that question.
11 aproportion for the totality of the population. 11 But then if you go to law firm -- if
12 He applied that formula correctly. 12 there'salaw firm that only has 300 claims --
13 If, on the other hand, you want a 13 Dr. Wyner and I, | think, agree that 30 claimsis
14 proportion for one law firm, and that law firm has 14 not enough. Well probably learn in his deposition
15 300 records that now we only sampled 30, you're 15 whether he thinks 30 claims is sufficient, but, you
16 going to apply that same formulato a population or 16 know, at 300, we'd probably agree -- | don't want
17 asample of 30 and you're going to have very large 17 to put wordsin his mouth, but -- on the
18 confidence intervals. You can apply the same 18 statistical formulas, that you'd need all 300.
19 mathematical formula. | don't do those in my head. 19 So for any law firm that has less
20 But you will have confidence intervals that are 20 than somewhere usually in the 3- to 500 range, most
21 quite broad that -- in my experience, broad enough 21 statisticians are going to say you really need to
22 that most courts would say, that's not very 22 look at all of them if you want to be able to use
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1  that datato make projections about the future. 1 | guess your testimony -- am |
2 Q. Let'stalk about -- turning back to 2 correct your testimony is you cannot quantify the
3 the-- the 10 percent sample that is being 3 risk sitting here today, put a number on it? If
4 discussed here, isthere away to design the sample 4 the sample -- what | mean -- by "quantify,” | mear
5  sizeto addressthe stated purposes that you're 5 it's only 30 percent reliable or 40 percent
6  looking for? 6 reliable or 50 percent reliable.
7 A. You can mitigate, right -- you can 7 A. So, ultimately, the Court, in my
8  mitigatetherisk. And thatiswhat youdoin 8 experience, iswho tells me whether it'sreliable
9  sampledesign. Whenever you take a sample, you're 9 or not. What | tell the Court iswhat's the
10  awaystaking arisk that you actually won't have 10 uncertainty of the estimate.
11 theinformation you need. It'sin-- it's 11 And so every timeyou tell me to
12 intrinsic to sampling. 12 triple my uncertainty, | get nervous. If three
13 And the smaller you make the sample, 13 different inputs all tell meto triple my
14 thegreater that risk becomes because the ultimate 14 uncertainty -- thisis one input into estimation.
15 answer isonly known after the fact. You don't 15 Now the uncertainty is 27 times as big.
16 know ahead of time. 16 Going into a court where | might have
17 And s, in this context, yes, you can 17 been able to say, Here's an estimate plus or minus
18  design things that mitigate that risk, but you 18 30 million, you tell meto triple, and now | have
19  canteiminateit. And the smaller you make the 19 to say, Here's an estimate plus or minus 90. But |
20  sample, the greater that risk becomes. 20 have another input that also adds uncertainty of
21 Q. And sitting here today, can you give 21 threefold. Now, instead of plus or minus 90, it's
22 me -- can you quantify what the risk isif the 22 plus or minus 270.
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1 Court were to order just the 10 percent sample, or 1 Each uncertainty interacts with the
2 1,200 Claimants? 2 other ones, and they -- it's more multiplicative in
3 A. Asl sdid, | can't giveyou a 3 nature. So it's not that thisisthe only
4 specific number because that's not known until 4 parameter that matters and creates uncertainty;
5  after you have the data and you do the analysis. 5 there are others. And as you fold them, they start
6 That said, in generd, if you want to 6 to get larger.
7  forecast liability, particularly if you want to 7 So thisis a place where sampling at
8  forecast what Claimants would have received in the 8 10 percent will likely approximately triple the
9  tort system, you need to control for law firm and 9 uncertainty for key inputsinto the model.
10  jurisdiction. Those are two thingsthat, when | do 10 Tripling that uncertainty means I'm going to triple
11 financial reporting disclosure work, | will control 11 my confidence with the uncertainty at the end.
12 for. When you're looking at future tort system 12 And | don't see the costs as
13 spend, you control for those two elements. 13 justifying that, given the benefit of being able to
14 If you start controlling for those 14 triple my precision and the guidance | give a
15  two hereand you look at alaw firmin agiven 15 court, when, in the best case, ascenariois
16  jurisdiction, there's only a couple law firms and 16 aready going to be you have tens of millions of
17  jurisdictions that have more than 400 claims. So 17 uncertainty; so now you're going to triple that.
18  inthose, maybe you could sample, and you would 18 That's adding an awful lot of uncertainty -- tens
19 still end up with more than 10,000 claims, because 19 of millions at least of uncertainty to the
20  for thevast mgjority, this-- you're already at a 20 estimate.
21 sizewhere you wish you had more data. 21 So you said "quantify." Going to the
22 Q. Maybel just missedit. 22 10 percent sample will add tens of millions of
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1 uncertainty, maybe 100 million. | don't know. | 1 Do you see that, Doctor?
2 haven't done that work. But it will be at least in 2 A. ldo.
3 the tens of millions based on historical 3 Q. Isityour testimony that a
4 experience. 4 10 percent sample of 1,200 Claimants wouldn't be
5 Q. When you say "uncertainty," can you 5 sufficient for that purpose?
6 explain what it is you mean there? There's 6 A. Itmay be. And, initidly, that's
7 factors -- isthat factors or variables you can't 7 what I'm going to try to do it with because, again,
8 account for? Or what isthat? 8 I'm only going to have that quantified for the ones
9 A. 1 would have less datato be able to 9 that are contrasted with claim files.
10 refine an estimate. So that future estimate will 10 If you learn, for example -- a
11 have greater statistical -- that will add 11 complete hypothetical -- say Claimants represented
12 statistical uncertainty on top of the other types 12 by counsel -- or counsel represented by 25- -- let
13 of uncertainty that already exist. And soit's 13 me get it right. I'll start that over.
14 going to expand any level of confidence you havein 14 Let's say there's a subset of law
15 an estimate; "expand” in the sense of degrade your 15 firms that represent 25 percent of the historical
16 confidence, expand the uncertainty. 16 Claimants, where a small fraction of the exposures
17 Q. Let'slook at Paragraph 16, which 17 are being disclosed, but for the law firms that
18 is-- again, I'm focusing on the end of it, which 18 represent the other 75 percent of Claimants, almost
19 iswhere you say, This would enable us to quantify 19 everything's been disclosed.
20 the proportion of alternative exposure disclosed to 20 I may not have enough data for that
21 the Debtors at the time of settlement. 21 25 percent, but then | would do atargeted
22 You seethat? 22 follow-up of -- to try to fill that information in,
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1 A. ldo. 1 and -- as opposed to asking for it over the whole
2 Q. Isityour testimony that the 2 universe.
3 1,200-Claimant sampleis not sufficient for that 3 So | redlly view this as atwo-step
4 purpose? 4 process. the first, which isreally Paragraph 16,
5 A. No. 5 where, if at all, isfull disclosure not occurring,
6 Q. Itissufficient for that purpose? 6 which gets -- so for which claimsisthe --
7 A. I'mactually -- the sample of claim 7 Paragraph 17 even arelevant question.
8  fileswere going to juxtapose that with this 8 And then not knowing the answer to
9  currently approximately 1,200. So that compares -- 9 that, | view thisas-- | may be ableto do it with
10  that requires the comparison of the two. So that's 10 1,200. | may need to supplement at some point to
11 already being envisioned for that specific question 11 get precision.
12 of only looking at 1,200. 12 Q. Okay. Short of a-- | think you
13 And that's really motivated by the 13 referred to it asa ' census' or a"population,”
14 cost of producing and reviewing claim files, 14 when you talk about al the claims.
15 because they're not already in electronic format. 15 Correct? That's what you're
16 If al that information was in electronic format, 16 referring to?
17 I'd use more data than that, but it's not, so the 17 You said in your report a couple
18  costismaterialy higher. 18 times, you know, a census -- a population-level
19 Q. Paragraph 17, you talk about The 19 census anaysis.
20 variationsin disclosure patterns would allow us to 20 That would be all 12,000, correct?
21 model the impact of the partial information on 21 A. Correct.
22 settlement amounts. 22 Q. Okay. Isthere anumber -- you know,
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1 asyou said amoment ago, it's the judge who's 1 isthat you are not prepared to offer -- to suggest
2 going to tell you what ultimately isreliable, and 2 that any number short of 12,000 is sufficient,
3 | would probably agree with that statement to the 3 correct?
4 extent that I'm sure you're going to give the judge 4 MR. EVERT: Object to the form of
5 an opinion on what number he should come out at. 5 the question.
6 Is there some number short of 12,000 6 THE WITNESS: Again, "sufficient"
7 that you are comfortable opining to the judge would 7 | -- 1 don't think is the right term, which
8 be sufficiently reliable for the purposes we 8 iswhy | struggle with answering that
9 discussed? 9 question. | think you are taking unnecessary
10 A. Asl said, | went about thisrealy 10 risks relative to the cost of data production
11 asking that question ex ante and how could | 11 to reduce it further. And | would advise
12 minimize the size of the request counsel would make | 12 against it.
13 on my behalf for data. And | aready -- the things 13 BY MR. KAPLAN:
14 that | was comfortable eliminating, 1've 14 Q. Okay. I'musing "sufficient" because
15 eliminated, which got me down to the 12,000. And 15 | believe the Judge's words were "doesn't work."
16 50 I've gone through that process already. 16 So let me ask it thisway, whichiis:
17 So I'm not at the point where I'd say 17 Isit your testimony that only the 12,000 Claimants
18 I'm comfortable making it smaller. You can do all 18 will work for the Debtors' purposes?
19 the analysis with a sample of 1,200; you can do all 19 A. Il try thisadifferent way, seeif
20 the analyses with a sample of 6,000. You'll just 20 we can get on the same page.
21 have less precision. 21 No statistician can tell you the
22 Whether that precision turns out to 22 sampl e size you need before the datais produced in
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1 be binding on the ultimate reliability in the 1 adiscovery exercise like thisto say the number of
2 Court's eyes, one, it's a question for the Court; 2 claims at which it will work. What happensisthe
3 but, two, it's where those numbers work out at the 3 more claims you get, the higher the probability
4 end. 4 that it will work becomes.
5 If you could give an estimate that 5 Soit's not -- whether you -- there's
6 was plus or minus, you know, adollar and it became 6 amost no difference, right, if you give 12,000
7 plus or minus $3, the Court would probably be fine 7 clamsor 11,999. The odds that that 12,000th
8 with that; but if it was plus or minus 50 million, 8 claim was the linchpin to take you from working to
9 it became plus or minus 150 million, the Court may 9 not working is amost zero, right? But at the same
10 redly not be okay with that. That may be too 10 time, no one can tell if you go from 12,000 to
11 broad of arange. 11 11,000, that may be what swingsit. Going from 11
12 But that's where, when you say 12 to 10 may be what does.
13 "trip" -- when | think of it astripling my 13 But as you shrink, the odds that the
14 uncertainty, until you've done the work, | don't 14 analysis you would want to perform to give the
15 know if I'm going -- no, I'm not going from $1 to 15 Court better guidance would become unfeasible. And
16 $3; | can't be that precise -- but | don't know if 16 it's astatistical probability. It'snot aknown
17 I'm going from 50 to 150 million or if I'm going 17 thing until you have the data and it's after the
18 from 20 million to 60 million. | don't know the 18 fact.
19 answer to those things until 1've done the work. 19 It's like default risk in that sense.
20 Q. Again, | want to focus you on just 20 As somebody becomes riskier, their odds of default
21 the mesothelioma claims, because that's what -- 21 goes up. But it doesn't -- you don't know yet if
22 what we're talking about hereis -- your testimony 22 they're going to default or not; you just know the
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1 odds are up. 1 you're envisioning with the 1,200 Claimants?
2 Asyou shrink the sample size, the 2 A. Youcandoit mathematically. Will
3 odds that you won't be able to give sufficient 3 it resultin alevel of precision -- I'll phraseit
4 guidancerise. 4 differently.
5 Q. Letmejust seeif wecan get onthe 5 | can always do the math, but if the
6 same page -- | appreciate that -- which isis can 6 precision islacking sufficiently, it should still
7 you estimate and forecast based on 1,200 Claimants? 7 be thrown out on Daubert because you don't have
8 A. ltisfeasibleto do al the math, 8 sufficient guidance. There are standards where you
9 and you will have a broader confidence interval, so 9 can't just say, Here's an estimate; | have no idea
10 you will give up precision. But you -- you will 10 how accurateit is. You actualy need to give
11 get an estimate with a substantially broader 11 sufficient precision for someone to rely onit.
12 confidence interval of degree of uncertainty about 12 The Court ultimately decides what
13 that estimate. 13 that level of precisionis; | don't. But | cando
14 Q. Canyou quantify the proportion of 14 the math. It doesn't mean that the math will
15 alternative exposures disclosed to the Debtors at 15 produce a number that the Court finds useful.
16 the time of settlement with the 1,200 Claimants? 16 So the model can mechanically work.
17 A. Aswesaid before, that'swhat I'm 17 But will it provide sufficient guidance to be
18 trying to do, is I'm using the 1,200 for which -- 18 deemed reliable by the Court? The odds that the
19 the claim files. That sampleisn't finalized yet, 19 answer to that is no go up as you shrink the sample
20 but that's the size that's being discussed of the 20 size.
21 claims result for positive payment -- would be 21 Q. Okay. Turnto Paragraph 19 of your
22 using those 1,200 and comparing those to the Trust 22 declaration, if we could. You talk about cost and
Page 91 Page 93
1 data to do that. 1 benefits of sampling, whichisina-- | have
2 My intent isto do that. | am 2 some -- just specific questions for you here, which
3 optimistic that will work. | can't guaranteeit. 3 is, let's start with, What kind of sampleisit
4 And if you needed to supplement, you may, for 4 that's being proposed here?
5 certain law firms, need to supplement additional 5 Assuming that the 1,200 would be --
6 claim files, but you would aready have the Trust 6 is how the Court -- what they stick with, what kind
7 data necessary. 7 of sampleis being proposed?
8 Q. Canyou create the model you discuss 8 A. Stratified random sampling.
9 in Paragraph 17 and the impact of partial 9 Q. Isthere adifferent type of sample
10 information on settlement amounts with the 1,200 10 that would be more or lessreliable -- or let's
11 Claimants? 11 just stick with more reliable.
12 A. Not asamaterialy higher 12 A. Soex post, again, once you know the
13 probability of not being feasible with the 1,200 13 answer, you can always go back and design a better
14 than the analysis in Paragraph 16, but it depends 14 sampl e than the one you did ex ante because you
15 on how large of a subpopulation actually isfailing 15 have more information.
16 to disclose al of the exposures contemporaneously. 16 So when you design a sample, you use
17 It'sreally going to hinge on the 17 historical experience to guide you on where there's
18 answer to a question that is unknown until we 18 likely to be more information or what types of
19 observe the Trust data. 19 Claimants are more important to the questions that
20 Q. Solet mejust ask it thisway, which 20 you're asking, so the stratification isimposing
21 iseasiest: | know you're talking about the 21 certain assumptions. If those assumptions turn out
22 reliability of the model. Can you create the model 22 to be directionally correct, then the sample
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1 stratifying will be more efficient than taking a 1 inconsistent with what'sin herein any way, but
2 simple random sample. 2 for the Claimants themselves, Bates White aready
3 There's really good reasons to 3  possessesthePll. If wedon't havethePll, it's
4 believe that, for example, oversampling the 4 not in the request. It's only people where we know
5 high-value claims will lead to more precision. It | 5  the name and we know the Social Security number.
6 could turn out not to be true, but in admost every | 6 WEe're never asking the Trust to send
7 case like thisin the past, amost every case I've 7  usPll. Sotheonly Pll that's at risk that would
8 ever done that's involved a mass tort, that 8 be incremental would be information that
9 produces greater efficiency than not doing it. 9  Bates White actually doesn't want. It's
10 Q. Okay. Let'sskip ahead a 10  information that wasin an exposure field that, as
11 couple minutes here, and | wanttotalk toyoua | 11 I understand it, the Delaware facility is going to
12 little bit about the Court's second question, which| 12 take a pass at redacting that. Bates White hasits
13 isthe -- why sampling wouldn't reducetherisk of | 13 own obligation to redact that. Soit hasto bein
14 even just human error, missing some of the PII 14 thefield to start with, failed to get redacted by
15 being disclosed. 15  the Delaware facility, failed to get redacted by
16 Wherein your declaration isit that 16  Bates White, and then have a data breach.
17 you're discussing that? 17 So if we had 12,000 Claimants, if
18 MR. EVERT: While he'slooking, 18 5 percent of the Claimants had a field with some
19 Andrew and Michael, | was going to say 19  additional PII, 99 percent of it gets redacted by
20 earlier, the declaration sort of sayswhat it 20  Delaware, 99 percent of what they gets missed gets
21 says, so I'd object. It's something that 21 redacted by Bates White, you're talking .01
22 limits the paragraph he picks, but | hear -- 22 incrementa piece of PIl, when you would have
Page 95 Page 97
1 | hear the fair point of your question. 1 aready 12,000 peopl€'s Pl in adata breach.
2 (Whereupon, the witness reviews the 2 So going from 12,000 people to
3 material provided.) 3 12,001, | don't want to betrivia about anybody's
4 THE WITNESS: The bulk of that 4 PIl, but it's one more out of 12,000. So when you
5 information expands Paragraphs 23 to 5 say, isthis materially increasing the risk that
6 Paragraph 30. 6 already exists, going from 12,000 to 12,001, that's
7 BY MR. KAPLAN: 7 not a particularly material increase.
8 Q. And these are the paragraphs that 8 So this process, this specter that's
9 talk about the process in place to scrub the PII, 9 being put out there for this, is so remote that,
10 correct, aswell as the base and what's the ability 10 no, | don't put alot of weight on it, because by
11 to maintain that information, or are we looking at 11 the time you go through two levels of redaction and
12 different ones? 12 you need a data breach on top of it, you know, this
13 A. Thatis part of the content. 13 is not going to produce a material number of people
14 Q. Outside of what is contained in -- 14 relative to the Pl that is aready out there.
15 and, again, | certainly appreciate counsel's 15 Q. When you say "out there," you mean
16 point -- outside of what is contained in this-- in 16 already in Bates and White's system?
17 these paragraphs, are you going to offer any other 17 A.  Wadl, it'sin Bates White; it'sin
18 opinion as to why the proposed 10 percent sample, 18 the Debtors, it'sin Verus; it'sin the Delaware
19 or 1,200 Claimants, doesn't reduce the risk of Pl 19 facility --
20 being disclosed? 20 Q. Sure.
21 A. Sofor the Claimants themselves -- | 21 A. --it'swith, you know, Ankara, if
22 mean, | don't know -- | don't think thisis 22 they downloaded the claims database; it's with LAS.

25 (Pages 94 - 97)

Veritext Lega Solutions

800-227-8440

973-410-4040



Case 22-00303 Doc 140 Filed 05/15/23 Entered 05/15/23 22:36:56 Desc Main

Document  Page 49 of 135
Page 98 Page 100
1 | mean, all the various parties working in the case 1 A. No.
2 who have the Debtors' database or have the same 2 Q. Okay. Your testimony is not that
3 Claimantsin a different context also al have that 3 Bates and White's -- Bates and White cannot be
4 Pl1, so al of these parties, in general, possess 4 hacked, correct?
5  thePll to start with. You're not fundamentally 5 A. Asl sad, | don't think there's any
6  changing that risk. 6 system out there --
7 Q. Youtaked amoment ago about adata 7 Q. Right.
8  breach. 8 A. --thatit'simpossiblefor a
9 Are Bates and White's systems 9 sufficiently motivated party to potentially hack.
10 infallible? 10 MR. EVERT: If the Russian
11 A. | don't think there's any system 11 government wants your data, they can get your
12 that'sinfalible. 12 data.
13 Q. Okay. Areyou aware of whether 13 MR. KAPLAN: I'mfairly certain
14 Bates and White's systems have ever been breached 14 they have mine, so I'm okay with it already,
15 prior to today? 15 just to be clear.
16 A. They have not. 16 MR. EVERT: We heard that, but --
17 Q. Inanyformat al? No hacks? No 17 (Laughter.)
18 phishing? No nothing? 18 MR. KAPLAN: Yeah. It'sbecause
19 I'm not talking about the Claimant 19 I'm a Philadel phia fan; they have everyone's.
20  files. 20 BY MR. KAPLAN:
21 A. Somy technical services people will 21 Q. You agreewith me, Doctor, that you
22 tell me people attempt to breach our systems 22 can't be 100 percent certain that the data will not
Page 99 Page 101
1 multiple times every day. That's probably the 1 be improperly accessed, correct?
2 training that all of you get, too, right? 2 A. | agree. | don't think anybody in
3 We've never had a dataloss. 3 any -- | mean, | don't think the data sitting at
4 A breach, has somebody ever clicked 4 Verus or the Delaware facility can be 100 percent
5 on alink somewhere, but there's so many layersof 5 certain. There's no such system.
6 security, it doesn't go anywhere. 6 Q. Thankfully, they're not sitting here
7 Weve never had a dataloss. 7 for your deposition today, so I'll ask them another
8 Y ou know, what you call a"breach," 8 time, maybe.
9 depending on how you define that, every single 9 All right. Let'sturn now, as
10 entity in the world has. If you say, Did any of 10 promised much earlier, to Dr. Wyner's report.
11 your employees ever click on afaselink, then |11 MR. KAPLAN: And well mark this
12 every organization has. So -- but did it resultin | 12 as-- | think we're up to 3, correct -- to 3.
13 anything? 13 | was able to keep track of that,
14 Bates White has never had a data 14 look at that.
15 loss. 15 --000--
16 Q. Okay. Andwhenyousay -- | wantto |16 (CM Deposition Exhibit Number 3,
17 make sure that we're talking about the same thing| 17 Expert Report of Abraham J. Wyner,
18 because this would be a scenario where we -- we | 18 Ph.D., marked for identification, as
19 would talk past each other. 19 of this date.)
20 Areyou aware of proprietary 20 --000--
21 information on Bates White's system ever being | 21 MR. KAPLAN: | don't know how many
22 accessed by an externa actor? 22 | printed 0. . .
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1 (Sotto voce discussion.) 1 point he -- does he -- he covers two specific
2 BY MR. KAPLAN: 2 guestionsin hisreport, two. He entirely ignores
3 Q. Giventhat -- you've seen this 3 the question that the 90 percent of the data that
4 before, correct, Dr. Mullin? 4 the Trusts are requesting that not get produced
5 A. Correct. 5 would be used. He only addresses two questions,
6 Q. | believeyou said you were 6  wheremy intent wasto only use the 10 percent of
7 discussing it with your teamin advance of today. | 7  the datathat would be produced in the sample.
8 Which part or parts of Dr. Wyner's 8 So if -- and the critique is, On the
9 opinion isit that you take issue with? 9  questionswhere Dr. Mullin's already only going to
10 MR. EVERT: | object to the form 10  useal0 percent sample, a 10 percent sample
11 of the question. 11 suffices; ergo, it suffices for everything.
12 Isthat really fair? 12 The latter doesn't follow. He
13 Do you want to walk him through 13 addressed the two places where I'm already
14 each paragraph, or do you want to -- 14 constraining myself to a 10 percent sample and
15 MR. KAPLAN: [ just want to know 15 saying, There, it's enough.
16 what he disagrees with. Youtold me he'snot | 16 He doesn't talk anything outside of
17 going to produce arebuttal report, so I'm 17  that scopeanywhere. Yet it doesn't even define
18 not going to get an opportunity to hear -- to 18  what those other reasonable uses would be, yet has
19 get it on aline-by-line. | want to know 19  thisuniversal statement with no backing anywhere
20 what he's got an issue with here. 20 inthereport.
21 MR. EVERT: Do you think you can 21 So at its highest level, you can put
22 do that? 22 almost every complaint | have under that category.
Page 103 Page 105
1 THE WITNESS: I'm going to be 1 | don't think he has any idea how I'm going to use
2 talking for awhile. That'savery broad, 2 thedata. | don't know how he could.
3 open question. I'm happy to answer it, but 3 I'm going to go forward and do an
4 I'm going to ask you not to ask follow-up 4 estimation report. |'ve given broad categories of
5 questions until | finish, because | need to 5 how | would use that. And he's made a statement
6 give acomplete answer if we're going to do 6 that "all reasonabl€e" ways.
7 that. 1 don't want to get segued halfway 7 Aswe talked through earlier, |
8 through by afollow-up and then be told that, 8 expect to have to condition things on law firm and
9 no, you didn't finish and so that's it. 9 jurisdiction because that's frequently very
10 BY MR. KAPLAN: 10 important.
11 Q. You have my absolute word. 1'm ready 11 It may turn out not to be here, but
12 for you to tell mewhat it is you have an issue 12 it's much more likely that it would be than not.
13 with. 13 And he has no opinions about what happens as soon
14 A. Start on Paragraph 6. 14 as you need to address the subpopulation. All of
15 Q. Okay. 15 his opinions are assuming |I'm only looking at the
16 A. Hesays, Asdescribed in detall 16 entire universe at once, that he's disclosed here
17 below, it is my opinion that arandom sample -- a 17 at least.
18 random 10 percent sample of 1,200 Claimantswould | 18 And so | expect to have to ook at
19 fulfill al of the Debtors' reasonable needs. 19 subpopulations. Jurisdiction, law firm would be a
20 He never defines "reasonable needs.” 20 key one. Gender could easily come up as one, you
21 He never defines "al." So he's made this blanket 21 know, and industry and occupational groups. |
22 statement with auniversal qualifier. And at no 22 expect to use that data to put people into
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1 clustered groups that behave similarly and then do 1 conclusion without ever quantifying the loss, the

2 extrapolations based on each of those subgroups. 2 cost, and his -- one of his clients has done this

3 So he has entirely ignored what 3 exercise, so one of his clients has already

4 happens when only a subset of the sampleis 4 redacted information for a different request.

5 applicable to the question of interest. 5 So instead of all of us sitting here

6 And if you look at simple tabulations 6 in the dark and saying, How often doesthis PII

7 in the data, like paid mesothelioma claims by law 7 show up in these exposure fields, there's one --

8 firm, paid mesothelioma claims by gender, paid 8 one of his clients knows the answer to that in the

9 mesothelioma claims by jurisdiction, you seereally 9 context of DPMP. He either didn't ask him for
10 quickly that if you sample, you're not going to 10 that, they didn't disclose it to him, but he could
11 have enough data to answer those questions. 11 know, oh, that occursin one in athousand records,
12 You know, so at abig level, that's 12 onein 100 records, one in two records, which could
13 the overarching problem with his whole report. 13 greatly inform this question.
14 He very much mischaracterizes the 14 He could & so ask them, when they did
15 testimony of my partner, Dr. Jorge Gallardo-Garcia. 15 their redaction process and their quality control
16 He asserts in Paragraph 8 that Dr. Gallardo-Garcia 16 on it, did they think they eliminated half of them?
17 clearly states that sampling is sufficient. 17 Ninety-five percent? Ninety-nine percent? So how
18 He does not state that. If you go 18 many do you think dlipped through?
19 read his report, he makesit clear that theresa 19 He's silent even though his client
20 court order that constrains him to 10 percent, and 20 actually has done this exercise once and has the
21 within that, he's going to design the most 21 data. So the person who could actually quantify
22 sufficient sample -- the most efficient sample he 22 the cost whose client has access to know exactly

Page 107 Page 109

1 can -- but he actually is explicit that that's not 1 how many records have thisinformation and

2 what he believesis best, but he's got an external 2 presumably has done quality control on that process

3 constraint forcing him. 3 toknow what their rate of eliminating it is, he

4 To that point, | speak with 4 stayssilent on, you know, that information. Yet

5 Dr. Gdlardo-Garciaon aregular basis. Hisoffice 5  he concludes at the same time, even though his

6 isafew doorsfrom mine. | know thatisnothis | 6  client hasthisdata, that the cost-benefit

7 opinion. So | don't know how he'sreachingthat | 7  analysisisn't justified.

8 when you read that report in totality, but it is 8 So if we had that information, you

9 explicitly wrong. 9  would be able to be much more precise. | gavea
10 There'sanirony. Well, he complains 10  hypothetical; 5 percent of the fields haveit;
11 that At no point does Dr. Mullin quantify the 11 99 percent get cleaned up by the facility;
12 potential loss of accuracy. 12 99 percent get cleaned up of what was missed by
13 | think he very much knowsthat isan 13  BatesWhitetogettoOor 1.
14 exercise you can't do ex ante when the very data | 14 The first two numbersin that, they
15 you're seeking is fundamental to what 15 actualy know. So those are knowable. So are we
16 subpopulations you need to analyze later. That's | 16  redly looking at a handful of Pl coming through?
17 an impossibility. 17  Thousands? | hope not thousands of records, given
18 Theirony is, he reaches aconclusion 18  they went through that process. But he doesn't
19 that the 10 percent sampleisenoughina 19  accessany of that even though hisclient hasit.
20 cost-benefit without ever quantifying the cost. So| 20 As an expert, if my client has
21 if he's going to complain that you have to quantify 21 information directly on point and doesn't share it
22 an element of it and he's reaching the opposite 22 with me -- you should ask for it; hopefully, they
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1 volunteer it. So I'm -- that part confuses me as 1 he's putting in that bucket, how he can reach that

2 to why that's not in his report, given he has 2 conclusion.

3 access. Asl said, there's anirony because he has 3 His premisein Paragraph 13 is

4 the ability to quantify and stays silent. 4 actually incorrect. He -- we actually do have a

5 Going back to Paragraph 9, the second 5 potential problem of sampling bias. We're using

6 sentence, Such a sample has already been discussed 6 the historical Claimants to draw inferences about

7 in the Bestwall declaration, which does not 7 future Claimants. The demographics of Claimantsis

8 identify any attribute of the population that 8 not constant through time. And so if you take --

9 cannot be accurately studied with a sample. 9 if you erroneously conclude that I'm going to have
10 The purpose of that declaration is 10 the same ratio of men to women, the same age
11 not to answer that question. The purpose of that 11 distribution over the next 30 years of Claimants as
12 declaration isto say, What's the most efficient 12 | havein the last 10, you'll be very wrong. Those
13 sample we can get, given athird-party constraint 13 things shift through time.
14 that it's at 10 percent? 14 So we have a historical sample where
15 It wasn't a declaration intending to 15 we're not actually trying to value the historical
16 say, And these are the things that we can't do 16 claims; we're trying to use information about the
17 accurately with that. 17 historical Claimants to draw inferences about
18 So its absence drawing inference from 18 future claims.
19 that, when that's not the topic of the declaration, 19 So whilethe group | have to sample
20 is misleading. 20 isfixed, that group has different characteristics
21 So Paragraph 10, | think I've largely 21 than the future claims, and | need to control for
22 already covered. 22 those differences or | will have bias.

Page 111 Page 113

1 And his NFL analogy, in 11, isreally 1 So it's actually very much in the

2 quite misleading. We're talking about a tenfold 2 opposite direction of hisconclusion. If he

3 difference in sample size, and he's talking about a 3 understood that, it reverses the point from what he

4 .0 -- .01 difference in inches of height. 4 is making.

5 So theright analogy thereisthe one 5 That same flaw in logic realy

6 | gave you before, whereif you said -- if you told 6 applies throughout.

7 me | can't have 12,000 claims, | get 11,999, we 7 So while | don't disagree with any of

8 would probably just all go home. Right? That's 8 his math on Paragraphs 15 through 20, he bases it

9 the analogy to that. It's not -- you know, the 9 all on examples where the undisclosed alternative
10 proper analogy here would be more like, Oh, you 10 exposuresis either 5 percent of what was available
11 have one that's 6-foot, 1 inchestall, and the 11 or 10 percent, and then he ends up concluding that
12 other is5'4". You'retaking about avery large 12 thiswill, in percentage points, create areally
13 difference, atenfold difference, not avery small 13 small confidence interval amount. If he just
14 difference. So whilethe -- | think the proper 14 assumed that it never happened, then he would say
15 conclusion from that is actually in the exact 15 it's 0 and his confidence interval would be, | know
16 opposite direction. 16 that with virtual certainty and it's 0.
17 Paragraph 12 suffers the same flaw of 17 So when you push a probability
18 him saying, for the purposes described by 18 towards 0 or 1, you actually minimize the impact of
19 Dr. Mullin and the Debtors' reasonable needs. 19 these factors.
20 He never says what that's meant to 20 So if you ran the exact same math but
21 cover. He doesn't define "reasonable needs." | 21 it turned out there's a subpopulation where half of
22 don't know how, you know -- without specifying what | 22 the aternative exposures are not being disclosed,
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1 it's not in Paragraph 20, 1.5 percentage points any 1 very precise when under that assumption, our
2 longer. It gets dramatically bigger, and the 2 estimate is no impact.
3 differenceis about fivefold. So you would be 3 So that -- it's a complete
4 saying, instead of 1.5 percent, 7.5 percent. 4 misrepresentation of the real world. He's
5 So he's chosen an example that skews 5 literally assumed it has no impact. It'slike
6 things low in the direction of the outcome that his 6 assuming it never occurs and then estimating that
7 client desires as opposed to choosing the example 7 you don't need alot of data for things that never
8 that's more -- that could go in the other 8 occurred to get -- get the probabilities very low.
9 direction, but it's not the -- you know, so this 9 So he'sreally in acorner solution
10 ideathat, in practice, however, the standard error 10 that makes no sense. |If settlements are not the
11 for asimple sample of 1,200 observations will 11 same size, so now we're, at least, in the relevant
12 usualy be alot smaller than 1.5 percent, 12 framework, a stratified sample can be drawn that
13 that's -- you know, you can get to certain things 13 over-samples the claims with the highest variation.
14 -- if you're not looking at a subpopulation, you're 14 Youreally can't. This, again, shows
15 looking at certain scenarios, that may be the 15 afundamental misunderstanding.
16 outcome, but you may have avery large confidence 16 What weretrying to get isthe
17 interval if you end up with there's a subpopulation 17 connection between the amount of disclosed
18 of interest and you need to get it for that. 18 exposures, which is unknown at the time of
19 And so his mathematical formulas are 19 designing the sample. So he's saying, Let'slook
20 right, but he's really assuming throughout you only 20 at a parameter that we don't know right now and
21 care about the whole population, which, of course, 21 stratify onit.
22 gives you no ahility to change for changing 22 Thisisnot aclassic statistics
Page 115 Page 117
1 demographic characteristics because you have an 1 exercise. It also hasdiscovery init.
2 estimate for one mix of demographics only, and you 2 Y ou're learning about one of these
3 really need the estimates for each of the 3 variables. You can't stratify on the variable that
4 demographic groups to know how to remix that going | 4 you don't know yet. And that's what he'stelling
5  forward to match the future population. And he's 5 me to do in this paragraph, isto stratify on a
6  completely ignoring that fact through this whole 6 variable that | won't know until after | get the
7  process. 7 datain the sample.
8 So Paragraph 24, he getsinto 8 So that's actually completely
9  estimating impact of potential nondisclosure of 9 infeasible, but it shows afundamental lack of
10  alternative exposures. Hisfirst sentence, Because 10 understanding that thisis a discovery exercise and
11 the proportion of nondisclosed Claimants has a very 11 | don't know that. If | already knew it, |
12 small standard error, it follows, if all the 12 wouldn't need a sample, right? | would already
13 settlements were the same size, that the standard 13 have the information.
14 error of the overall average impact would also be 14 So that's a place that it's just
15 smal. 15 disconnected from the exercise that's going on.
16 Not only doesit follow that; under 16 He's suggesting something that's completely
17  that assumption, the impact is zero and you don't 17 infeasible.
18  needto estimate anything. So if you assume the 18 Thereis no finite sample correction
19  problem away, because everybody gets the same 19 factor, which he hasin Paragraph 14, because we
20  settlement amount whether they disclosed or not -- 20 aren't trying to estimate the impact for the
21 sohe'sassumed there's no impact -- if we assume 21 historical Claimants. We're trying to use the
22 that it can't happen and has no impact, then we are 22 historical Claimants to talk about pending and
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1 futureclaims. So we are always estimating. 1 developing anecdotes is frequently done by both
2 The finite sample correction factor 2 defendants and plaintiffsin cases. So | don't
3 appliesto people you want to estimate that you 3 know if he's trying to insinuate that's bad or
4 don't need to estimate now because the sample told 4 good. It'salittle unclear. But he at least
5  youthe answer for those people. 5 acknowledges that, to the degree anecdotes by
6 We don't have any of those. These 6 either side are important, alarger sample would
7  areadl historical claims. 7 enable that better.
8 WEe're not estimating what they get 8 So it seems to be the one place where
9  paid. They'vebeen paid. They've been released. 9 he acknowledges that that's something where a
10  So, again, it shows that fundamental 10 larger sample may be worthwhile.
11 misunderstanding of what we're actually trying to 11 So when we get into Paragraph 27,
12 accomplish. 12 again, he doesn't define "reasonable needs.” He
13 If you don't understand how the data 13 doesn't appear to understand how it's being used.
14 is being used, you don't know how to design the 14 So | don't know what he actually knows, but based
15  sample, you don't know what sample size you need, 15 on what's -- he's written, you know, he makes
16  and he'sjust repeatedly displaying hisignorance 16 statements that are inconsistent with how the data
17  asto how the data are actually being used in 17 would be used. So | don't know, without him
18  estimations. 18 stating what he believes the reasonable needs
19 And, you know, it'sthingslike this 19 are -- either hislist isincomplete or his
20  that are huge red flags that he doesn't actually 20 conclusion iswrong.
21 know the facts of the situation, so he's applying 21 It'swrong either way, but whether
22 the wrong statistical tools to the question. 22 it's because he has an incomplete list of the
Page 119 Page 121
1 Paragraph 25 isjust wrong. He says, 1 reasonable needs or he actually does know the full
2 Beyond the two parameters discussed above, 2 list, hasn't specified them, then the datais
3 Dr. Mullin doesn't specify precisely or intimate at 3 important for that list.
4 any other parameter of -- parameters of interest. 4 So Paragraph 28 makes me suspicious
5 We can go back, where -- thisis 5 that Dr. Wyner has not spent much timein a
6 where he has entirely ignored Paragraph 15 of my 6 litigation environment. The analytical burden of
7 report. He chose to do an example for 7 sampling, | do discuss. When you samplein a
8 Paragraph 16, an example for Paragraph 17. But 8 discovery process, so you learn more information
9 Paragraph 16, where you're really talking about the 9 after having seen it, it is not uncommon for
10 need to control maybe for industry and occupational 10 experts to assert some form of ex post
11 groups, the need -- al the uses beyond is where 11 stratification on the data to improve the
12 all the composure isreveaed, he'signored that 12 efficiency of an extrapolation.
13 entire discussion in my report. 13 Thereislots of room for expertsto
14 And, apparently, according to him, | 14 disagree about that. And | have been in many cases
15 didn't even intimate any other parameters of 15 where months, if not more, have been spent on
16 interest. So he seemsto have skipped certain 16 parties litigating over what is the proper way to
17 paragraphs in the reading of my report to reach 17 extrapolate.
18 that conclusion. 18 If you'rein the pure ivory tower
19 Hetalks, in Paragraph 26, about 19 academic, prespecified population and I'm not
20 anecdotes. In my experience, it's common for both 20 extrapolating outside of that population but I'm
21 sidesin alitigation to use anecdotes. They're 21 going right back to the population | sampled from,
22 not necessarily statistically representative, but 22 those problems don't exist, and then it's
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1 relatively straightforward mathematically. 1 than if there wasn't irreducible error for other
2 But in alitigation setting, where 2 SOurces.
3 you need to control for differences going forward, 3 So the fact that those other things
4 this can become a very expensive and drawn-out 4 areirreducible and you can't reduce them
5 process, and so steps to minimize that, | would 5 dramatically increases the return for reducing them
6 advise clients on, because it -- otherwise, you can 6 in the places where you can, because these interact
7 get into alot of gamesmanship in that phase. 7 with each other.
8 So Paragraph 29, | agree that if you 8 That's really the same critique of
9 used statistical calculations that are required to 9 Paragraph 30.
10 compete with the standard errorsis not 10 The IRS critique in Paragraph 31, |
11 particularly burdensome, that's correct, if al the 11 don't agree with. The IRS does not have the
12 experts agree on which methodology to useto do it 12 resources to do what he is asking them to do, as he
13 inthefirst place. Soit'samethodological 13 saysistheir charge, so they definitely, because
14 fight, not a computational fight. The computations 14 they are resource-constrained, can't do that. So
15 are straightforward. The methodology is not 15 they do at times use sampling. Other times, they
16 necessarily straightforward. 16 use a census.
17 Heiscorrect -- and he nods alittle 17 They're making the point that when
18 bit to thisin the next sentence -- data analysis 18 it'sall available electronically, a census doesn't
19 on thefull dataset. He says, It's not 19 cost particularly more, so, okay, whenit'sall
20 substantial -- substantively easier, especially 20 available electronically, we'll take a much broader
21 since there will be statistical challenges of all 21 review than if it's not available electronicaly.
22 types that will arise, sampling or no sampling. 22 They are resource-constrained. The
Page 123 Page 125
1 It's an interesting sentence because 1 cost of doing nonelectronic recordsis higher, so
2 most of his opinions are based in the framework 2 wetake fewer. The cost of electronic recordsis
3 wherethat doesn't happen, so acknowledging that, 3 lower, so we take more. That's the only point of
4 you're exacerbating that if you sample from this 4 citingtoit. It's no different than the Debtors
5  group. So he'scorrect that many of the problems 5 here who said, Our historical claims database will
6 will still exist, but you will exacerbate those 6 produce the entirety of it; you can have all of it;
7  problemsand you will get likely more litigation 7 it'sin electronic form; no need to sample.
8  around it as opposed to -- if you exacerbate the 8 Underlying claim files, there'sa
9  issue 9 need to sample. Those aren't already in electronic
10 He's definitely correct at the end of 10 form.
11 that paragraph that he putsin bold. The sentence 11 So the main point is, thingsin
12 beforeit defines the "these," but These will 12 electronic form are low cost to produce and you
13 introduce new uncertainty, distinct and 13 take dramatically more, potentially al, than
14 irreducible, and not due to sampling. 14 things not already in electronic form.
15 That is correct, but that emphasizes 15 Paragraph 32, he says, Because
16  theneed for as much precision as you can get 16 there's no practical loss in accuracy created by
17 through the sampling exercise. If | have two 17 sampling -- and he goes on -- there's no need for,
18 sources of error, they compound each other; so the 18 draws other conclusions.
19  gainin precision, knowing that | have other 19 He appears to be focused entirely on
20  irreducible error of improving my precision through 20 estimating a proportion for the entire universe of
21  thissampling exercise, gets larger. That means 21 12,000 historically paid claims. And on that,
22 there's abigger return having alarger sample size 22 thereisn't really a practical loss in accuracy.
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1 And if that was the only thing you needed, 1, too, 1 you discussed very early on -- and | wrote this
2 am aready only using 1,200 claims for that because 2 down -- this fundamental misunderstanding of the
3 that'swhat the claimsfile sampleis. Butto go 3 subpopulation that you would like to study and work
4 broader, if you're using it to estimate the number 4 off of. | think you said it in response to almost
5 of future claims and you want to do that by 5 thefirst paragraph, Paragraph 6, where you were
6 industry and occupational groups, again, if you're 6 talking about -- when we were discussing reasonable
7 going to value by law firm or by jurisdiction, that 7 needs.
8 no longer applies. 8 Do you recall that?
9 So, again, it shows -- it just goes 9 A. Yes
10 back to that lack of fundamental understanding of 10 Q. Whereinyour declaration,
11 what isthe exercise. 11 Dr. Mullin, do you talk about the subpopulations
12 Hislast part about adata breach, in 12 that you want to study?
13 Paragraph 32, there's already 12,000 people whose 13 (Whereupon, the witness reviews the
14 Pll isat risk. We're going to add a small number 14 material provided.)
15 to that, a number that werein the data field -- in 15 THE WITNESS: Sothisisin
16 the exposure fields that the Trusts failed to 16 Paragraph 15. In particular, if you go to
17 redact and Bates White fails to redact. 17 the middle of that paragraph, theresa
18 So we're not really getting -- if 18 sentence, Further, the relationship of
19 there were a data breach, we aren't going from -- 19 exposures alleged to the various occupations
20 we don't get a 90 percent reduction. The 12,000 is 20 and trades of the Debtors' historical
21 the same 12,000. So you're going to have the 21 Claimants and the extent to which the full
22 12,000 and you're going to add afew more, or 22 range of the alleged exposuresis changing
Page 127 Page 129
1 instead of saying adding 10 more, maybe add one 1 over time are important to estimating a
2 more; instead of adding one more, maybe add 0, but 2 Defendant's legal liability share.
3 the 12,000 is still there. 3 So that's talking specifically
4 So thereal risk of the data breach 4 about industry and occupation and being able
5 isthe 12,000 we aready have, not the handful that 5 to do things at that level to control for
6 are going to make it through al the screenings 6 those changes through time.
7 that come along first. So saying thisis 7 BY MR. KAPLAN:
8 fundamentally changing the risk of data breach is 8 Q. You agree with me that sentence
9 ignoring the amount of data that's sitting at risk. 9 doesn't talk about various law firms, though,
10 Y ou know, and there'slots of things being done to 10 correct?
11 minimize the odds of that. | don't disagree that 11 A. That doesnot. Thereferenceto --
12 you can't driveit to O, but it'savery low 12 if you're familiar with the Garlock record, |
13 possibility. 13 didn't try to rehash the entire Garlock record.
14 Q. Excellent. 14 There's a paragraph on that.
15 | kept my bargain that | wasn't going 15 In Garlock, Claimants represented by
16 to interrupt you in the middle of it, so -- 16 about -- or law firms who represented about
17 MR. EVERT: That, youdid. Thank 17 25 percent of the Claimants are the ones where
18 you very much, Michael. 18 there appeared to be -- you know, not all the
19 MR. KAPLAN: Yes. 19 exposures were being revealed, and for the other
20 BY MR. KAPLAN: 20 75 percent, they were.
21 Q. Let meask you acouple of questions, 21 So | wrote this assuming you had some
22 then | think it'stime for another break, whichiis, 22 knowledge of the case. | understand from this that
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1 you, personally, do not, in terms of these details | 1 the -- one of the questions you -- one of the areas
2 in the background, but with the -- with that 2 you do talk about is Claimants that have multiple
3 knowledge, | didn't try to give the whole history | 3 areas of exposure -- multiple potential exposure
4 again. 4 sources, correct? That's one of the issues, you
5 But if you're familiar with the 5 said, and you talk about it in the context of
6 process and you're an expert in thisfield: 6 Garlock also.
7 Contralling by law firm, controlling by 7 Am| right?
8  jurisdiction are fundamental things. It's done 8 A. I'minthewrong report. Givemea
9 routinely. 9 second.
10 So | didn't state things that, to any 10 Q. I'msureDr. Wyner'sreport hasalot
11 expert or person who doesthis regularly, would | 11 of excellent information for you.
12 seem obvious -- 12 MR. ANSELMI: If you want to adopt
13 Q. Youassumed? 13 his findings, we'll be fine.
14 A. --it'svery muchinthe Garlock 14 (Laughter.)
15 record. 15 THE WITNESS: I'm going to have to
16 | didn't -- | didn't writeit for a 16 ask you to repeat your question.
17 complete layperson who knew nothing about the | 17 BY MR. KAPLAN:
18 context of estimation. That iscorrect. | didnot |18 Q. Yeah. It'snot aproblem. I'mjust
19 write it for a person completely ignorant about | 19 trying to bring usinto -- in Paragraph 15, one of
20 that entire process. 20 the things you talk about is the aternative
21 MR. KAPLAN: All right. Let's 21 exposure allegations. And that was one of the
22 take -- | don't know -- five or so minutes, 22 things you -- | believe that you criticized
Page 131 Page 133
1 same aswe did last time, and welll come on 1 Dr. Wyner for not talking about, was the
2 back. 2 alternative exposure sources.
3 --000-- 3 Correct?
4 (Whereupon, arecess was taken from 4 A. Hetalksabout that in the sense of
5 3:26 p.m. EDT to 3:39 p.m. EDT.) 5 what proportion of them are disclosed, right.
6 --000-- 6 What | was making referenceto, in
7 BY MR. KAPLAN: 7 particular, was to the fact that the occupational
8 Q. Dr. Mullin, I just have afew more 8 industrial mix changes through time. So you
9  questions, and then I'm going to switch -- pass 9 actually need to estimate those by industry or
10  and-- and move on, which is, we were -- before the 10 occupational groups, and you can't just have one
11 break, we were talking about the -- the 11 answer for the whole population.
12 subpopulations, and you pointed me to Paragraph 15. | 12 So industry and occupation is going
13 And then you spoke about Garlock and the 13 to create subpopulations of interest where you're
14 assumptions you would make. 14 going to need to estimate parameters for each of
15 Whereisit in your report that you 15 those subpopulations.
16 talk about the gender subpopulations that you 16 Q. | want to focus on something alittle
17  wanted to analyze? 17 more narrow, which is we can agree, correct,
18 A. | don'tthink I call out gender 18 because -- although I'm not an expert in this
19  specifically. There's numerous subpopulations that 19 particular field -- that a mesothelioma Claimant
20  couldturn out to berelevant. It's not intended 20 likely has multiple sources of exposure?
21 to be an itemized list of everything. 21 A. Manydo--
22 Q. Allright. Let'sturnto the-- 22 Q. Okay.
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1 A. --thosethat have material exposure 1 Q. Okay. Sowere-- theunit, then, is
2 to gaskets typically do. In other settings, that 2 Claimant and not claim for estimation purposes?
3 may not betrue, so | don't want to overgeneralize. 3 A. Tobeclear, it'stwo distinct
4 But for these Debtors, | think, typicaly, a 4 Debtorsin aconsolidated action. But as|
5 Claimant would have exposure to a multitude of 5 understand my charge, | don't say, Here's their
6 products. 6 combined liability at the end of the day. At the
7 Q. Okay. And one of the -- you've made 7 end of the day, | may be asked to have one estimate
8 the point of highlighting the Garlock matter, which 8 for Aldrich and an alternative estimate for Murray.
9 iswhere, you know, as you stated, certain 9 So there's -- it's not -- if there's
10 Claimants did not disclose all of their alternative 10 an individua that claimed against Aldrich but
11 sources of exposure, correct? 11 never filed aclaim against Murray, that Claimant
12 A. That was ultimately the findings of 12 is not going to be informative about estimating
13 Judge Hodges. 13 Murray's future liability.
14 Q. Sure. 14 So | won't haveal -- that's
15 Let's-- | want to understand with 15 probably your most obvious two-set populations of
16 this subset of data that you -- this set of data 16 interest, the two Debtors. Some Claimants sued --
17 that we're looking at here with the 12,000 17 named both. Many Claimants named one but not the
18 Claimants, which is, how isit that you're counting 18 other.
19 it? And let me break that down for you, which is 19 Q. Whereisthat discussed in your
20 that if one Claimant has five sources of exposure, 20 report?
21 we agree that's five potential separate claims they 21 A. Inthereport?
22 could make, right? 22 Q. Yeah
Page 135 Page 137
1 A. It could be more than that depending 1 A. That's-- that's not discussed. |
2 on what the exposureis to. 2 mean, many things in this report -- this
3 Q. | agree. I'musing five because 3 declaration isfiled within the context of the case
4 that's how many fingers | have on one hand. 4 to the benefit of the judge, who actually confirmed
5 Okay? 5 the Garlock plan and has seen prior filings.
6 A. Okay. 6 So I'm not writing, as | said, to a
7 Q. Itlooked good when | held it up. 7  lay audience that has zero context or knowledge.
8 How isit that you are counting that? 8 I'm writing to an individual that has alot of
9 Because -- is that five separate claims for 9  context and knowledge. So many of those things
10 estimation, or isthat one Claimant? 10 aren't stated for a second time here.
11 A. Sotheunit of analysisisgoing to 11 Q. How isit, then, that parties --
12 bethe Claimant. You're ultimately evaluatinga | 12  excuse me -- nonpartiesto the case who aren't the
13 future Claimant or a pending Claimant's claim 13 judge, who didn't confirm the Garlock plan -- how
14 against these Debtors. So it may betwo claimsinl 14  arethey supposed to know what the basis of your
15 that sense that you may value: one, their claim 15  opinion are, then, if they're not stated?
16 against Aldrich; and, two, their claim against 16 MR. EVERT: I'm going to object to
17 Murray. 17 the form of the question.
18 But you want to know what are the 18 THE WITNESS: Again, it's done
19 totality of exposuresfor that oneindividual. And| 19 within the context. There'salot of other
20 the breadth of alternative exposuresis directly 20 filingsin the case. | think the -- the
21 relevant to the strength of their claim against 21 two -- | don't -- | would never assume -- |
22 Aldrich or Murray. 22 don't know why a party would assume you
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1 estimate one number for two Debtors. That's 1 lawyer. It looks great.
2 a strange assumption, in my mind. 2 The -- my question for you isthis:
3 Soif you're saying that's -- to 3 If you start with an uncertainty of, let's say, for
4 me, that's obvious. So if that's not obvious 4 instance, 1 percent uncertainty and you're tripling
5 to areading audience, okay. | didn't call 5 that, you're now at 3 percent uncertainty, correct?
6 out that particular item. | don't really 6 A. Correct.
7 view that as fault, although it may be 7 Q. Somy question for you is-- and you
8 beneficial to some parties. 8 have said -- you have said 50 million, 100 million
9 But, typicaly, | think you hire 9 150 million. You've said 400,000 today. You've
10 somebody who's familiar with the context who | 10 said alot of big numbers, but what -- what you
11 can fill you in on context. That's, in my 11 haven't said to meiswhat level -- what isthe --
12 experience, what my clientsdo. If something | 12 the uncertainty associated with using 1,200
13 comes in their lap that they don't have 13 Claimants for this sample.
14 firsthand knowledge of, they gain that 14 MR. EVERT: | think thisiswhen
15 knowledge through who they hire to advise 15 I'm supposed to say asked and answered.
16 them. 16 MR. KAPLAN: Okay. That'sfine.
17 BY MR. KAPLAN: 17 That's good. Y ou say whatever you want.
18 Q. Okay. You'vetaked afew times 18 You'refine.
19 today about tripling your uncertainty or 19 BY MR. KAPLAN:
20 quadrupling your uncertainty or doubling your | 20 Q. Youanswer the questions.
21 uncertainty. 21 MR. EVERT: | think he's said,
22 We've had afew of those exchanges, 22 Michael, a number of times --
Page 139 Page 141
1 correct? 1 MR. ANSELMI: Let him say it.
2 A. Correct. 2 MR. EVERT: Okay.
3 Q. When you say "tripling your 3 THE WITNESS: Again, | believe
4 uncertainty,” what number isit that you're 4 I've addressed this at least two if not three
5 starting from? 5 times. | believe those answers were
6 A. Sowevegonearoundthisbarntwoor | 6 complete. | will try this one more time for
7 three times now, at least. 7 you.
8 Q. I'maware. Yeah. 8 Y ou can't know the answer to how
9 A. Do youwant me to say asked and 9 much uncertainty you have before you have the
10 answered, or -- | mean, you're saying you're aware 10 datain front of you. That isimpossible.
11 -- 11 So nobody can tell you -- and thisis true of
12 MR. ANSELMI: That's his -- 12 every single sampling exercise that's done
13 THE WITNESS: -- okay. | don't 13 when it has a discovery component leading to
14 understand your question becauseit seemsto | 14 an analysis not estimating a proportion for
15 beidentical to what you've already asked me | 15 the historical population but an actual
16 threetimes. And if you are asking me the 16 estimation component to it, particularly out
17 samething again, | stand by my answer. 17 of sample, like thiswould be done. You
18 If you intend a different meaning 18 don't know that ahead of time. It's-- it's
19 than what you asked me before, | don't 19 an infeasible question to give aprecise
20 understand your question, and please clarify. | 20 number to.
21 BY MR. KAPLAN: 21 That said, based on my experience
22 Q. Excellent. | enjoy when expertsplay |22 doing this, if I'm going to look at something
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1 like but-for tort spend, which istypically 1 been provided and at least -- | guess not the
2 the plaintiff theory in these cases -- and 2 Trust, but the FCR, the ACC have al had
3 I'm probably going to have to address that at 3 access to that underlying database for along
4 some point -- the uncertainty -- if we had -- 4 time.
5 the baseline uncertainty is very likely 5 MR. KAPLAN: Okay. That'sall the
6 initially in the tens of millions. Whether 6 questions | have for now. 1'm going to step
7 that's 15 million, 30 million, | don't know, 7 aside to whoever -- Mr. Guerke.
8 but it's -- it's very likely in the tens of 8 MR. GUERKE: | will go next.
9 millions, not single-digit millions, not 9 --000--
10 hundreds. That's just based on having done 10 EXAMINATION BY COUNSEL FOR DCPF
11 this exercise across numerous entities 1 --000--
12 through time. 12 BY MR. GUERKE:
13 Now, if | triple that, I'm adding 13 Q. Good afternoon, Dr. Mullin.
14 30 to maybe 200 million of uncertainty, 14 A. Good afternoon.
15 depending on where we are initial -- our 15 Q. My nameisKevin Guerke.
16 initial uncertainty may be 20. If our 16 | represent the Delaware Claims
17 initial uncertainty was 10 -- | don't think 17 Processing Facility, sometimes referred to as
18 we're going to be that low -- you would be 18  "DCPF."
19 adding plus or minus 20 million. If the 19 Areyou familiar with that?
20 initial uncertainty was 70 million, now 20 A. lam
21 you're at plus or minus 210 million. 21 Q. If--if | ask you questions and
22 It's going to have an effect in 22 referto "DCPF," will you know what I'm talking
Page 143 Page 145
1 that range. | don't know where, but it's 1 about?
2 amost assuredly going to fall somewherein 2 A. Yes
3 that range, based on historical experience. 3 Q. Youjust were discussing that 400,000
4 But | can't give you a precise 4 Claimants with -- with counsel.
5 number. | can only give you that kind of 5 And | think, earlier today, you
6 general guidance because no one can answer 6 testified that there were roughly 400,000 Claimants
7 the question you're actually asking. 7 that submitted claims to the two Debtor entities;
8 BY MR. KAPLAN: 8 isthat correct?
9 Q. Okay. Last questionis, Isthe sort 9 A. | said there's more than 400,000.
10 of mathematical extrapolation we did from the 10 Q. Morethan 400,000?
11 400,000 down to the 12,000 -- where is that in your 11 A. Claimants?
12 declaration? 12 Q. Yeah. Isthat your testimony?
13 Y ou can phone afriend, and he's 13 A. Acrossthetwo, that's my
14 shaking his head. 14 recollection, sitting here. | think there's an
15 MR. EVERT: Yeah. I'mjust going 15 exact tabulation somewhere.
16 to interrupt. You're thinking of your 16 Q. And of those 400,000 or so, roughly
17 earlier declaration -- it wasin your initial 17 25- to 50,000 were mesothelioma Claimants, correct?
18 declaration; it wasn't in this the sample 18 A. That was-- | hadn't looked at the
19 declaration. 19 exact number, but it'slikely in that range.
20 THE WITNESS: | was going to say 20 Q. How many of those 25- to 50-
21 that information isin the record; it's not 21 mesothelioma Claimants al so submitted claims to one
22 in this declaration. So that information has 22 of the DCPF Trusts?
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1 A. | don't know the answer to that. 1 dismissed against all the predecessor entities that

2 It'sa high proportion, | think, as we've gone 2 couldfile against the Trust.

3 through the reconciliation -- we've done some of | 3 There would also be a number of

4 the claims reconciliation process, but | don't 4 mesothelioma claimsthat predate 2005 that could

5 remember what the number is, sitting here. 5  have submitted claims against those Trusts. |

6 Q. Canyou quantify any better what you 6  haven't sought discovery on those, so there's no

7 mean by "high proportion"? 7  reconciliation process. | can't -- | haven't seen

8 MR. EVERT: I'msorry. | want to 8 data that will give a precise qualification for

9 make sure -- he's asking, of the 25- to 9  those
10 50,000 mesothelioma Claimants in total, what | 10 But those two populations of claims
11 proportion. | just want to make sure -- that 11 would produce amaterial number of additional
12 isthe question, right? 12 mesothelioma Claimants against the two Debtors that
13 MR. GUERKE: | mean, the question 13 would file one or more claims against entitiesin
14 iswhat | asked him, and he gave an answer. 14 the Delaware facility.
15 BY MR. GUERKE: 15 Q. I'meliminating dismissed claims,
16 Q. Didyou understand my question, and |16  focusing only on mesotheliomaclaims.
17 Was your answer responsive to my question? 17 Do you know how many more than the
18 A. | wasanswering with regard to the 18 12,000 Claimants submitted claims to the Debtor
19 12,000 because those arethe only ones | directly | 19  entities and also the DCPF Trusts?
20 see any information on that werein the request. | 20 MR. EVERT: Object to the form of
21 Any claims outside of that request, | could make | 21 the question because | don't understand --
22 inferences or draw from experience and other 22 there are dismissed mesothelioma claims you

Page 147 Page 149

1 places, but | don't have knowledge of within this 1 said you're eliminating, right?

2 case. 2 THE WITNESS: | ask acouple of

3 Q. Arethere more than 12,000 Claimants 3 clarifying questions.

4 who have submitted claims to the Debtor entities 4 BY MR. GUERKE:

5 and also have submitted claims to DCPF Trusts? 5 Q. Sure.

6 A. Yes 6 A. There'stwo Debtors --

7 Q. Sothere's morethan 12,0007 7 Q. Two Debtors.

8 A. Who have submitted claims to the 8 A. --onefact pattern is Aldrich paid a

9 Debtor entities and submitted a claim to one or 9 claim. The same Claimant had a claim against
10 more of the Trusts, yes, there's more than 12,000. 10 Murray, and the claim against Murray was dismissed.
11 Q. Arethere morethan 12,000 11 So they both have a paid claim against one Debtor
12 mesothelioma claims that both submitted claimsto 12 and a dismissed claim against the other Debtor.
13 the Debtor entities and also one of the DCPF 13 When you say | can differentiate the
14 Trusts? 14 two claims -- but the Claimant was paid by one
15 A. Almost assuredly, but | haven't read 15 Debtor, right? So the Claimant's neither dismissed
16 an exact number. But almost assuredly. 16 nor paid; they're both, right? We have two
17 Q. Inrelationto the 12,000 that have 17 individual claims.
18 been requested, how many more, roughly? 18 So when you say "dismissed,” | need a
19 A. It'sgoing to double or triple the 19 little more clarity asto what you mean because |
20 number because there's al the dismissed claims. 20 have two Debtors involved, when you asked the
21 And just because they were dismissed against 21 questions, to be precise, so we don't commingle
22 Aldrich or Murray doesn't mean they would be 22 terms.
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1 Q. Thesubpoenathat's directed at DCPF 1 A. For the Debtors as clients, it would
2 seeksinformation on 12,000 Claimants, correct? 2 have been roughly contemporaneous with that.
3 A. Yes. 3 Q. BatesWhiteisalsoinvolvedin
4 Q. What I'mtrying to get at is-- is, 4 Bestwall and DBMP, correct?
5  for the subject of the subpoena, how many more 5 A. Correct.
6  Claimants are out there beyond the 12,000? 6 Q. What'syour personal involvement in
7 A. Well, the subpoena constrains itself 7 those two cases?
8  toaClaimant who was paid by one or both Debtors 8 A. | adviseonthoseat times. There's
9  wherethat payment occurred 2005 or later, all 9 select issues where my colleagues, counsel or
10  right -- it's got a date cutoff for the date of the 10 client seek me out on certain topics.
11 payment -- and it has to be mesothelioma. All the 11 | don't think I'm at liberty to
12 mesothelioma Claimants that don't fit one of those 12 disclose what those topics are at the current time,
13 threecriteriahave been excluded. 13 particularly in the context of this case, but it's
14 So that'sif you were dismissed 14 been constrained to advising on select issues at
15 againgt -- if neither Debtor paid you, if you were 15 the moment.
16  paid earlier in time than the temporal cutoff or if 16 Q. Do you anticipate using sampling in
17  you were not nonmesothelioma, you've been excluded | 17 either Bestwall or DBMP?
18  from the datarequest. 18 A. Atthemoment, | don't anticipate
19 Q. Sothe 12,000 Claimants -- the entire 19 testifying in either of those cases. So if you're
20  population has been included? 20 asking am |, personally, going to do that, | don't
21 A.  Waell, it'sgot adefinition -- 21 anticipate testifying in either of those cases.
22 Q. Using that definition -- 22 Q. Doyou know if Bates White
Page 151 Page 153
1 A. - sothedefinition -- it isthe -- 1 anticipates using sampling in either Bestwall or
2 it isacensus or the total population of Claimants 2 DBMP?
3 whoresolved after the cutoff date, who had 3 MR. KAPLAN: Kevin, I'm going to
4 mesotheliomaand one or both Debtors made a 4 object.
5  positive payment. That's the definition of what 5 Isthat appropriate for this
6  wentin. So by construct, it's 100 percent of that 6 setting? He said he's not atestifying
7 definition. 7 expert in those cases or the fact that his
8 Q. Allright. When did you start 8 firmis.
9 working on this bankruptcy case? 9 Do you know?
10 Based on -- and I'll just tell you, 10 THE WITNESS: | mean, I'm going to
11  based on the docket, Bates White was formally 11 stick to what's in the public record, because
12 retained August 18th, 2020. 12 it's-- | don't think | should talk in the
13 A. | mean, we were working for the 13 context of Aldrich/Murray about anything
14  Debtorsasof the petition date. | think the 14 that's not in the public record for Bestwall
15 retention went through subsequent to that. There's 15 or DBMP.
16  alag between when -- typicaly in a bankruptcy 16 There's been back-and-forth in
17  whenyou first start doing work for aclient and 17 Bestwall about what sample of historical
18  when al the paperwork goes through the bankruptcy | 18 claimfilestotake. Thefact that there's
19  court. 19 back-and-forth on that is in the public
20 Q. How about you, personally? When did 20 record. So the fact that they're looking at
21 you, personally, start working on this bankruptcy 21 various samples of claim filesin the same
22 case? 22 way that that issueis being looked at in
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1 this case, that's true. 1 A. Werelikely to rely on various
2 | don't know the DBMP public 2 historical samples. So, for example, prior to
3 record well enough to know what'sin it or 3 2001, there's not a census of historical
4 not, so I'm not going to say anything because 4 mesothelioma diagnoses in the United States. So
5 | just don't have confidence asto what'sin 5 what's available is a sample by the Survey of
6 the public domain. 6 Epidemiological End Resullts.
7 BY MR. GUERKE: 7 2001 forward, we have census. So we
8 Q. Youtedtified earlier that you -- you 8 use the census for 2001 forward, but when we're
9 anticipate that sampling will be used in the 9 looking at things of forecasting future disease
10 Aldrich Pump case, in some respect, right? 10 incidents in the population, we'll rely on samples,
11 A. Withregard to the historical claim 11 but we're not -- that's because it's a constraint;
12 files, | suspect that's correct. It'salso -- | 12 it'swhat's -- the only thing that was available.
13 mean, with regard to Trust data, | would say that's 13 Y ou can't go back to 1995 and compl ete that sample
14 exactly what we're doing here, too. We didn't ask 14 any longer.
15 for al the claims; we asked for asubset. Soit's 15 Q. The subpoenathat wasissued to DCPF
16 aversion of sampling. 16 and, | think, all of them go back to 2005 -- seek
17 Q. That'swhat | was getting at earlier 17 data that goes back to 2005; is that correct?
18 about the -- the 12,000 Claimants. 18 A. Correct.
19 What's the -- what are the 12,000 19 Q. Why do you need data going back to
20 Claimants that you seek in the subpoena -- or 20 2005?
21 your -- your attorneys seek in the subpoena -- what 21 A. Sopart of thisisyou do have
22 isthat asample of ? 22 changing demographics through time. So, ideally,
Page 155 Page 157
1 A. Theover 400,000 historical claims. 1 you don't just look at a snapshot of the most
2 Q. But modified based on the parameters 2 current. You want to be able to seeif there's
3 of the -- of the subpoena, correct? 3 trends or changes, and you want to be able to model
4 A. Wsdl, | --1didnot fed | needed 4 those changes.
5 all 400,000 claims to do my work, information from 5 So for questions such as Dr. Wyner
6 the Trusts. | reduced that down. Soit's-- we're 6 focused on are all the disclosures being revealed.
7 not requesting a census from the Trusts of every 7 2005 is not particularly important to my analysis.
8 historical claim to merge to the claims database of 8 The more recent data is going to be much more
9 all of the Claimants. That's not what we're doing. 9 important because it's really what's happening more
10 We're taking avery select 10 recently in the tort system.
11 subpopulation that's about 3 percentage of the 11 In contrast, for controlling for
12 total population of Claimants and asking for the 12 industry and occupational group mixes and seeing
13 data for that 3 percent of the subpopulation -- 13 how those are evolving through time, you need a
14 that subpopulation. We're asking for 100 percent 14 time series of data. So the reason to reach back
15 of that subpopulation. 15 further is so, as opposed to getting a snapshot at
16 So it's a census of that 16 amoment in time, you can see the underlying trends
17 subpopulation, which is 3 percent of the total 17 in data, line that up with large government
18 data. 18 datasets that are informative and create a more
19 Q. And other than sampling for 19 reliable forecast.
20 historically -- historical claim files, do you 20 So the reaching back further hasa
21 anticipate any other sampling in the Aldrich Pump 21 lot more to do with accurately estimating the
22 or Murray bankruptcy case? 22 number of future Claimants than the questions
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1 related to are the totality of exposures being 1 the anaysis.
2 contemporaneously reveal ed. 2 BY MR. GUERKE:
3 Q. Doesn't Bates White already have the 3 Q. Couldn't -- wouldn't it be sufficient
4 Garlock database? 4 for your purposes to use the -- the Garlock
5 A. Sothere'sapublic version of the 5 database -- the information you have and supplement
6 Garlock database that any party who caresto get, 6 it with the subpoenaed information from 2010
7 can haveit. And Bates White has a copy of those 7 forward?
8 data. 8 MR. EVERT: Objection: asked and
9 Q. Does Bates White have acopy of a 9 answered.
10 nonpublic version of the Garlock database? 10 THE WITNESS: So there's going to
11 A. No. That was destroyed at the 11 be afew issues with that. You could
12 conclusion of the bankruptcy, which iswhy | made 12 potentially make some progress on that route
13 the distinction. There was another version of that 13 with regard to the Delaware facility. There
14 database that had more information in it than the 14 was no discovery on the Verus facility in the
15 public version, which no longer exists. 15 Garlock matter, so thereisno datain the
16 Q. Garlock filed bankruptcy in 2010, 16 Garlock record of Trusts related to that
17 right? 17 facility. So any of thiswould apply only to
18 A. June2010. 18 the Delaware facility as a starting point.
19 Q. Why wouldn't going back only to 2010 19 Two, to the degree Claimantsin
20 be sufficient for your purposes, considering 20 Garlock have filed Trust claims post the
21 Bates White already has the Garlock database? 21 Garlock discovery, because not all of those
22 MR. EVERT: I'll just object to 22 claims were resolved at the time -- there'sa
Page 159 Page 161
1 the form of the question because no sample 1 number of claims that were pending -- you
2 back to 2010 has been proposed. 2 would want to learn the status of those
3 Go ahead. 3 pending claims.
4 THE WITNESS: The Garlock database | 4 So you would need to go back
5 is constrained to individuals -- at least on 5 and -- if there was a single pending claim to
6 Trust discovery aspect of it, is Claimants 6 figure out what was the resolution of that.
7 against Garlock who were resolved prior to 7 Soit's not as simple asif you got the
8 their bankruptcy. Soin al the pending 8 discovery before, what's the ultimate
9 claims, that database -- there's not the 9 resolution.
10 Trust discovery on -- it's similar to this 10 BY MR. GUERKE:
11 one, resolved claims. 11 Q. Canyou usefor your purposes the
12 And not every Claimant who names 12 datathat was produced in Bestwall and DBMP from
13 Aldrich or Murray named Garlock back then. |13 ~ DCPF and the DCPF Trusts?
14 So that would be a nonrandom subset of the 14 A. | believe that would violate numerous
15 data. 15 confidentiality orders and beillegal for usto do.
16 And then you'd introduce all sorts 16 Sol don't think, legally, we could do that.
17 of questions about what biases have you 17 If that issue were solved,
18 brought in by using this nonrandom subset, 18  datisticaly, it hasasimilar issue. DBMPisa
19 requiring it to be in the Garlock data and be 19  fundamentally different product than Aldrich. You
20 resolved by Garlock prior to bankruptcy, as 20  could see Claimants who were dismissed against DBMP
21 opposed to being able to take the universeof |21 who might be a high-value claim against Aldrich, or
22 claims and not have any of those biasesenter |22  viceversa
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1 So -- and they won't be in Claimants 1 you structure that TDP. So as opposed to
2 who named Aldrich that never named one of thosetwo | 2 intermediate steps that are building up to
3  entities. 3 something like that, it's these final documents or
4 So, again, you would have these 4 these final high-level opinions.
5  sdlection effects you're layering over. It 5 Q. Butafina high-level opinion on
6  wouldn't be arepresentative sample. And that's 6 estimating present and future claim value, not
7  going to create potentia biases, and then we would 7 TDPs, can you tell us specificaly what the
8  belitigating over those biases. 8 decreasein precision isthat you're referencing in
9 Q. | don't want to go through al the 9 Paragraph 9?
10  questions and answers you gave prior counsel on 10 A. Sooneissueinthecase, asl
11 thissubject. And | -- am| correct that -- strike 11 understand it, is the parties disagree about what
12 that 12 it iswe're supposed to be estimating there, which
13 In your declaration in Paragraph 9, 13 if you want meto get into that, | can, but I'm not
14 youdiscussthe decreasein precision. You had 14 really intending to in this answer.
15 severa questionswith Mr. Kaplan about decreasein 15 The Plaintiffs' theory of what would
16 precision. 16 the Claimants have received in the tort systemiis
17 My question is, Specifically, what is 17 likely to have alarger aggregate estimate than the
18  thedecreasein precision referenced in 18 Defendant theory of what's kind of the intrinsic or
19  Paragraph 9? Andif -- if your answer is, | 19 underlying legal liability. Those two numbers are
20  dready explained that for half an hour, that's 20 going to differ.
21 fine. 21 So while the percentage of
22 But is there away for you to answer 22 uncertainty may be the same, suppose they're both
Page 163 Page 165
1 that question? 1 plus or minus 15 percent, clearly that's going to
2 A. You're asking specifically about kind 2 be more dollars of uncertainty on something that's
3 of Romanettei, Decreased precision of the ultimate 3 at a higher baseline number.
4  anadysis? 4 So it's going to have a bigger dollar
5 Q. VYes 5 impact under the Plaintiffs' theory than under the
6 A. | believe -- that's focusing probably 6 Debtors theory. It's going to approximately, on
7  onthe most salient issue, which is the ultimate -- 7 many of the parameters, triple the uncertainty.
8 the final design of the CRB, the final estimate of 8 But therest is similar to the answer
9 liability in an estimation proceeding. 9 | gave before, right? | think that uncertainty is
10 When | say "the ultimate,” it's 10 probably on the order of tens of millions of
11 not what's the precision of an intermediate number 11 dollars as abaseline. Until | do thework and
12 that thenfeedsin, but "the ultimate" in that is 12 I've seen the data, | can't tell you something more
13 referring to the final opinions of interest of 13 precise than that.
14 which the sampleis providing inputs into. 14 Q. Do you expect your final estimated
15 Q. And-- andthefinal opinion, is 15 claim number, present and future claims, the
16 that -- iswhat you mean the value -- the estimated 16 ultimate analysis that you're referencing in
17  claim value that you would present to the Court of 17 Paragraph 9 -- will that be in the form of arange?
18  theultimate analysis you were referring to? 18 A. These have been presented in
19 A. Itcould bethefinal claim -- the 19 different waysin different estimation proceedings
20  estimate of total value of pending and future 20 so | don't know if we're at that point.
21 claims against Aldrich. It could be the final TDP 21 There's -- many times, that's
22 that'sfiled where you've used these data to help 22 presented as a scenario and a point estimate, but
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1  thenanaysesaround that to describe the amount of 1 MR. EVERT: Okay. If you know the
2 uncertainty -- you could present that as arange, 2 answer, if you can answer it.
3 but likely, if you were to present arange, you 3 THE WITNESS: So as an empirical
4 would give the Court some indication about what 4 exercise, you ultimately reduce these
5  areawithin that range you find more likely. 5 guestions to a mathematical model. Whether
6 So | don't view those as too 6 you're doing legal liability, but-for tort
7  different, but the one may not go all theway to a 7 spend, ultimately these become reduced to
8  point estimate. You may say, I'm very confident 8 mathematical models of every expert |'ve ever
9 it'sin this $50 million or most confident it's 9 seen doit. So the model, like all models,
10  most likely in a$50 million range, but maybe it 10 isasimplification of the real world. Every
11 hasthisbroader range that's feasible for 11 single model simplifies that on some
12 uncertainty. 12 dimension. But, ultimately, they will be
13 So which of those is a better form of 13 expressed as aform of mathematics.
14 exposition depends alittle bit on the types of 14 BY MR. GUERKE:
15  uncertainty and what you learn as you go through 15 Q. Alongtheway inthelegal liability
16  theprocess. 16 process, there will be subjective determinations
17 Q. Youdon't anticipate providing the 17 that are made by Bates White, correct?
18 Court with asingle final number, correct? 18 MR. EVERT: Object to the form of
19 A. If I concluded there was a scenario 19 the question.
20  that | found most likely, | will probably present 20 THE WITNESS:. There may be.
21 that number but then characterize the uncertainty 21 Again, | haven't done al that work.
22 about that number. If | don't have one scenario 22 Asmuch as possible, | try to root
Page 167 Page 169
1 that | think is more likely, there may be arange 1 things in data and empirical analyses, but,
2 that | think is most likely but within that range, 2 at times, there are -- things can arise where
3 | can't differentiate, and then there's uncertainty 3 that's not feasible. And then you start --
4 about that range. 4 you invoke some assumptions and usually do
5 Y ou know, until you do all the 5 scenario analysis.
6 analysis, which of those is going to be where | 6 BY MR. GUERKE:
7 ultimately present opinions, | don't know, sitting | 7 Q. Some of the stepsin the legal
8 here today. 8 liability analysisinclude estimates, right?
9 Q. Youreferencein your declaration the 9 A. Every estimate of future liability
10 legal liability analysisthat you're performingin | 10 includes estimates. That's correct.
11 this case. 11 Q. And asoincludes forecasts, correct?
12 Areyou familiar with that? 12 A. | don't know what distinction you're
13 A. Yes. 13 drawing between the word "estimate” and "forecast."
14 Q. Thelegal liability analysis that you 14 If you intend those to mean something different,
15 will go through includes multiple steps, correct? | 15 tell me.
16 A. Itdoes. 16 Q. Forthelegal liability analysis that
17 Q. Doyou agreethat lega liability is 17  you're going through, the -- the end gameis for
18 not a mathematical equation? 18 the Debtors to estimate the value of claims,
19 MR. EVERT: Let meask, How is 19 correct?
20 that relevant to sampling? 20 A. Correct, the value of pending and
21 MR. GUERKE: It'safoundational 21 futureclaims. That's correct.
22 question. 22 Q. Why isestimating sufficient for the
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1 analysis but sampling within the analysisis not? 1 review of the DCPF-produced information to fulfill
2 A. | don't agree with the predicate. | 2 its obligation to redact PlI that'sin the
3 am sampling. So certain -- there's a cost-benefit 3 subpoena?
4 analysis as to when you should sample and when you 4 A. Sol'mnot personally in charge of
5 should use the totality of the available data. 5 doing that review at the moment, but the -- we do a
6 So on certain aspects where the cost 6 lot of document review in different settings. This
7 of producing the dataisrelatively small, | use 7 really isn't documents. It's electronic.
8 the -- | intend to use the totality of the data, 8 So | would have to go and ask to see
9 like, I will use the entire claims history from the 9 the exact specifics. But we've done similar
10 Debtor. | won't take a 10 percent sample of the 10 exercisesin the past. Wetypically will do a
11 Debtors' claim history in their settlements. 11 review conceptualy. Therewill be afirst pass.
12 Okay? 12 Well seewhat it flags. There will be a second
13 So things that are already in 13 pass to get an error rate. That second pass may
14 electronic format, you tend to use all the data; 14 not be for the totality of the claims. It may be
15 things that aren't already in electronic format, 15 for asubset to see what the error rate is, how
16 you tend to use the sample. 16 many claims are you missing, if at all, right?
17 It doesn't always have to work out 17 And you'rerealy ng areyou
18 that way. |I've done cases where we took a census 18 getting the vast majority of them, as you're going
19 of everything that was not in electronic format, 19 on, and will determine some acceptable error rate
20 too, so it -- it's a cost-benefit analysis that's 20 at the end of the day in the same sense that the
21 specific. And I've done ones where I've taken a 21 data being produced to us probably, despite DCPF
22 sample where everything was in electronic format 22 going through it, will still have missed afew. So
Page 171 Page 173
1 because it was still too large to work with. 1 we will go through asimilar process of quality
2 So it's -- there's no absolutes 2 controlling, quantifying our error rate and then
3 there, but that's how it generally breaks down. So 3 being able to say what's the maximum number of
4 I'm using the census at times for certain 4 claims statistically where thereisremaining PII.
5 questions; I'm using a sample for other questions, 5 Q. Forgive meif thiswas embedded in
6 and it's that cost-benefit analysis. 6 your answer, but that first pass and the second
7 Q. Whether DCPF produces 100 percent of 7 pass you just testified about, is that -- is that
8 the information requested or 10 percent of the 8 100 percent review of all the data on afirst pass
9 information requested, will Bates White review 9 and then a 100 percent review of all the dataon a
10 every single document that DCPF produces? 10 second pass?
11 A. Wewill usethetotality of the 11 A. Thesecond passislikely to bea
12 electronic information to the degree that it's 12 subset where you're doing a quality control. If
13 populated, so we will review it, but if -- if a 13 you determine that your error rateistoo high, you
14 record was produced and all the fields were empty, 14 would actually do a full second pass, because
15 we probably wouldn't incorporate that record into 15 you've determined your error rate istoo high.
16 our analysis, because it actually had no data. But 16 Soit's -- when you do the quality
17 we -- theintent isto pull all of that into the 17 control pass, if you learn you're missing -- you're
18 analysis. Which of it will ultimately be germane 18 getting 99.9 percent of them, you would probably
19 at theend is an empirical question, but I'm 19 say, We've done a good job, and we're done.
20 expecting in terms of these trends for future 20 If you found that you're only getting
21 Claimantsto use all of it. 21 80 percent of them, you would probably do a second
22 Q. And how will Bates White go about its 22 pass on all the data, because missing 20 percent is
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1 not an acceptable error rate. 1 It will also be directly relevant to
2 Soit's -- the extent of the second 2 what type of actuarial curve the claim should be
3 passisafunction of what isyour effective rate 3 mapped to for projecting the number of future
4 of capturing the information. 4 claims, so doing this industry/occupation, what
5 Q. If asampleisordered, a 10 percent 5  tradesarethey in, what industries are they in for
6 sample, Bates White would end up reviewing 6  figuring out how to extrapolate to get the best
7 90 percent fewer claimsthat were produced from| 7  estimate you can of the number of future claims.
8 DCPF, right? 8 So it's going to enter into that type
9 A. | think, yes. 9 of analysis. It will aso be direct in terms of
10 Q. That'sthe extent of my math right 10  what exposures were disclosed at the time -- by the
11 there. 11 timeof the Debtors' settlement versus what had
12 (Pause.) 12 been disclosed in totality across the multitude of
13 BY MR. GUERKE: 13 Trusts.
14 Q. Forgivethe pause. I'm trying not to 14 Q. Isitthe--isitthisall-exposure
15 ask you questions that have been asked. 15  related fields where Bates White will useto
16 MR. EVERT: Much appreciated. 16 compare claimsinformation submitted to the
17 BY MR. GUERKE: 17 Debtors?
18 Q. Canyoutakealook at the subpoena 18 A. Onthe questionsthat were, if I'm
19 that | believeis-- 19  remembering right, Paragraphs 16 and 17 in my
20 MR. EVERT: CM-2, | think. 20 declaration, yes.
21 BY MR. GUERKE: 21 Q. Doyouintendtolook at every
22 Q. --whichisExhibit 2? 22 historical claim submitted to the Debtorsin the
Page 175 Page 177
1 Paragraph 10 of the subpoenalists 1 tort system for that comparison process?
2 datafields that's being requested from the 2 A. No. Wereintending to use asample
3 recipient of the subpoena. 3 for that comparison, but to the extent we can, the
4 Do you agree with that? 4 totality of claimsin terms of these industry and
5 A. It'salist of the requested 5 occupational trends for forecasting the counter
6 information; that's correct. 6 future claims, so it depends on the -- which
7 Q. Andthisisn't the DCPF subpoena, but 7 analysisyou're referring to.
8 they're all very similar, with the same paragraph 8 Q. And that sampleiswhat you're
9 and the same request. 9 referring to earlier that's being negotiated with
10 Part g, 10, requests information for 10 the ACC and the FCR; is that right?
11 all exposure-related fields. 11 A. Correct.
12 Do you see that? 12 Q. Sofor the -- the 12,000 Claimants
13 A. ldo. 13 that are being requested in the subpoena directed
14 Q. Why does Bates White need all 14 to DCPF, are the Debtors providing Bates White with
15 exposure-related fields for its analysis? 15 al theclaim files?
16 A. That'sgoing to enter the analysisin 16 A. No.
17 acouple different ways: One, it's going to allow 17 Q. Why not?
18 us to get a much more compl ete picture of people -- 18 A. Soproducing aclamfile--it'sa
19 the nature of Claimants' exposure. So that will go 19 set of documents that are typically not in
20 directly to, for example, what share of their 20 electronic format, and even if the documents
21 exposure would be derivative of Aldrich or Murray 21 themselves are in electronic format, the
22 as opposed to alternative exposures. 22 information you want out of, say, an answer to an

45 (Pages 174 - 177)

Veritext Lega Solutions

800-227-8440

973-410-4040



Case 22-00303 Doc 140 Filed 05/15/23 Entered 05/15/23 22:36:56 Desc Main

Document  Page 69 of 135
Page 178 Page 180
1 interrogatory or out of the deposition haven't been 1 controlling for industry and occupations to
2 culled from that. 2 forecast the number of future claim counts, that's
3 So turning aclaim file into usable 3 about getting the totality of the exposure history
4 datafor analysesis very expensive on a 4 and that, we would use all 12,000 Claimants for.
5 file-by-file basis because it's not already in 5 So there's certain exercises where we would only
6 electronic format to be used, so the cost 6 use the 1,200 Claimants information that overlaps
7 associated with each datum that you want to pick up 7 with the 1,200 for which we went through the claim
8 isrelatively high. And so in the cost-benefit 8 file exercise. And for other aspects of the
9 analysis, we have gotten comfortable that looking 9 estimation, we would use al 12,000 Claimants
10 at the 1,200 claims for that will be sufficient for 10 information.
11 some of these questions from a cost-benefit 11 Q. Soif you're ultimately constrained
12 perspective. 12 to a 10 percent sample in this case for Trust
13 That's around the point benefit where 13 information, you don't know yet whether that
14 the cost benefits are, as best you can tell -- you 14 10 percent sample will match up with the sample
15 don't know for sure -- but as best as you can tell, 15 that you're working on right now with the ACC and
16 getting close to even. 16 the FCR, right?
17 In contrast, the Trust datais 17 A. Sothere's no agreement at the moment
18 already in electronic format, so the -- compared to 18 asto what the sample of claim fileswill be.
19 aclaimfile, the ability to turn that exposure 19 There's been back-and-forth. The concept is that
20 history into a -- basically combining that 20 it will bethe same. If they weren't the same and
21 information across Trusts to characterize an 21 they were both 10 percent samples, then you would
22 exposure history for a Claimant is relatively 22 only have on average 1 percent; you would be down
Page 179 Page 181
1 inexpensive compared to reviewing aclaim file and 1 to 120 claims which would be in both, which would
2 trying to review depositions and Answers to 2 be insufficient to do almost anything with.
3 Interrogatories and pull all of that information 3 Q. Youcan'tuseit for theintended
4 out. So it goes back to that fundamental 4 purpose unless the two samples line up, right?
5 cost-benefit analysis. 5 MR. EVERT: Object to the form of
6 Q. Sofor that comparison or that 6 the question.
7 evidence suppression analysis, don't you need to 7 THE WITNESS: If | want to look at
8 have the same Claimants from the Debtors sample 8 acomparison, | need both pointsin the
9 matched up with the same Claimants in the DCPF 9 comparison, for when -- for that exercise, |
10 subpoena? 10 need both sets of data.
11 A. Yes 11 BY MR. GUERKE:
12 Q. And how are you doing that? 12 Q. Sobeforeyou can determine a
13 A. Soforthe 1,200 that arein the paid 13 sufficient sample for the Trust information, you
14 claims sample, those same 1,200 would be in the -- 14 would first need to know what the agreement ison
15 would be in the Trust data because it's a subset of 15 the sample for the -- the Debtor historical files,
16 the 12,000. So for those 1,200, we can make that 16 right?
17 comparison. 17 A. No.
18 If we were constrained to a 18 Q. What -- why isthat "no"?
19 10 percent sample from the Trusts, we would want 19 A. Sothefact that the historical files
20 that sample to beidentical to the claim file 20 are not aready in an electronic format means that
21 sample so you can make the comparisonon all 1,200. | 21 each Claimant you sample there comes at a
22 For the other aspects, like 22 materially higher cost, thousands of dollars, if
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1 not 10,000, to collect all that information and 1 in this case overlap with the -- the Bestwall and
2 processit. 2 DBMP case?
3 So there's a substantial cost for 3 A. I'mnot alowed to nor have | merged
4 each data point you're taking in. 4 those databases. They're two separate cases.
5 So that data, the review of the claim 5 What | know about each of them that |
6 file data and the cost associated with it becomes 6 am allowed to use is that each of them receives
7 the binding constraint for doing the comparison 7 about three-quarters of the claims that are filed
8 because it's the higher cost source of data. So 8 in the tort system. Soif | have two defendants
9 what | need to determine for this comparison is the 9 that each are receiving 75 percent of the claims,
10 higher cost source, which isthe claim files. 10 50 percentage points of that has to overlap because
11 I'm using the Trust data for multiple 11 there's only 25 percent left that could go to the
12 purposes, not just that comparison. The other 12 other Debtor that's not in the prior one.
13 purposes are what apply to the 90 percent of the 13 So | know there's substantial
14 sample that doesn't overlap with the 10 percent 14 overlap. | know it's at least 50 percent of their
15 that would line up with the claim files. 15 claims. It might be much higher. | don't know the
16 So when I'm talking about asking for 16 exact number. That's why it's written the way it
17 the 12,000 and constraining myself to 100 percent 17 is. I'm not allowed to merge those. They're two
18 of that subpopulation, it's because that's the 18 Separate cases.
19 subpopulation that's going to inform me about, in 19 Y ou know, if parties waived and said,
20 particular, future claim counts, controlling for 20 Go ahead and merge them, we could give you an exact
21 industry and occupation, potentially controlling 21 answer. But that's not the status. They're --
22 for gender, controlling for different demographic 22 each caseisinitsown silo. Andso | know it's
Page 183 Page 185
1 characteristics as we go forward. 1 substantial, but | don't know the exact number.
2 So they're serving -- the binding 2 Q. InParagraph 22 of your declaration,
3 constraint differs between the two, so in that 3 you state that retrieving information for any
4 sense, they don't overlap. 1'm going to have a 4 specified Claimant should involve arelatively
5 broader sampleideally of Trust data becauseiit's 5 straightforward automated extraction of data as the
6 less expensive to produce than claim files, and I'm 6 match Claimants have already been identified.
7 going to have the claim file sample be a strict 7 Do you see that in Paragraph 22?
8 subset of the Trust sample. 8 A. ldo.
9 Q. InParagraph 21 of your declaration, 9 Q. Whatisyour basisfor that
10 you state that DCPS -- DCPF has already produced 10 statement?
11 the same or substantially similar information for 11 A. Wél, as| understand the nature of
12 similarly sized and likely substantially 12 the databases, there's a Claimant identifier. The
13 overlapping claims population in response to nearly 13 crosswalk process of identifying which Claimantsin
14 identical subpoenas from DBMP and Bestwall. 14 the 12,000 actually filed a claim against any of
15 Do you see that part of your 15 the Trusts -- as | understand it, that process has
16 declaration? 16 been compl eted, because we've gone through a
17 A. Which paragraph? 17 reconciliation process on the matches that were
18 MR. EVERT: Twenty-one. 18 uncertain.
19 BY MR. GUERKE: 19 So there's already a mapping from
20 Q. Twenty-one. 20 that matching key to the records or at least the
21 A. Yes 21 key identifier of each Claimant in the Trust data.
22 Q. Sowhat of the 12,000 Claimants' data 22 So now you're extracting specific
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1 datafields from a data fact -- a database that's 1 legal question, are we offering him to have
2 just aquery from a database. 2 an opinion. So to the extent, yes, he's
3 Any redaction the Trust wants to do 3 going to testify about the fact of what it
4 after that query isadifferent question. All 4 costs DCPF to do it and DBMP, then | think,
5 right? But the actual extraction of those fields 5 yes, we are offering him.
6 isjust a database query at this point. 6 BY MR. GUERKE:
7 Q. And the review-and-redaction process 7 Q. Youcananswer.
8 that DCPF goes through is separate and apart what 8 A. Theopinionsin my report, if I'm
9 you're saying in this paragraph, correct? 9 asked, I'm going to give. Whether they fall under
10 A. Correct. 10 that definition, | don't know.
11 Thisisjust retrieving from the 11 Q. What are your qualifications for
12 information from the field is straightforward. 12 offering an opinion on DCPF's burden?
13 Thereis aredaction process that the Trust has 13 A. | think if the opinionsin the report
14 stated it wants to do before producing the data. 14 talk about doing an extract from arelational
15 Q. Doyou -- do you dispute the fact 15 database, once you've completed the matching, that
16 that the -- that DCPF will do a 16 issimple. That takes almost no timeto writea
17 review-and-redaction process for whatever 17 guery, to take an extract from arelational
18 information is required to be produced in response 18 database.
19 to these subpoenas? 19 | work with relational databases all
20 A. They state they will doit. They did 20 thetime. You know, that -- if you consider that
21 itin DBMP. | have no reason to question it. 21 as following as an expert opinion on their burden,
22 Q. You have no firsthand knowledge of 22 it's one aspect of looking at what's the actual
Page 187 Page 189
1 DCPF's business, do you? 1 cost, given they've already done the matching
2 A. No. 2 exercise, to extract thefields. That's minimal.
3 Q. Youdon't know specificaly what DCPF 3 Otherwise, in terms of the redaction,
4 has to do in that review-and-redaction process, 4 the evidence | have as an economist to look at is
5 correct? 5 the bill that got in the public for what that cost
6 A. No, I don't know the specifics. 6 in DBMP, so that gives us a benchmark of what it
7 Q. And, similarly, you don't know the 7 may cost here to put a dollar figure on that
8 inner workings of DCPF, correct, on the business 8 burden.
9 side? 9 Q. Isthere anything else -- any other
10 A. No. 10 information you're relying on to offer an opinion
11 Q. Andyou don't know -- you don't have 11 on DCPF's burden in this case?
12 personal knowledge of DCPF's burden in responding 12 A. Not beyond anything that'sin my
13 to the subpoena, correct? 13 report.
14 A. No. 14 Q. Yourely on the Richard Wyner
15 Q. "No," you don't have personal 15 declaration in your declaration, correct?
16 knowledge, correct? 16 A. Onthe--if you can point meto
17 A. 1 don't have -- I've seen the hill 17 where.
18 from other cases. | don't have personal knowledge. 18 Q. TheRichard -- Richard Wyner isthe
19 Q. Areyou offering an expert opinion on 19 DCPF COO, and there was a declaration submitted.
20 DCPF's burden in responding to the subpoena? 20 It's cited in your report.
21 MR. EVERT: I'll object to the 21 | can --
22 form, actually, because | think that's a 22 A. I'mjust asking you to reference --
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1 wherein my report do | rely oniit? 1  declaration correctly?
2 I'm not -- | don't have that mapping 2 A. Youdid.
3 at the tip of my fingertips. 3 Q. Spexificaly, what are the algorithms
4 If you point me to where, that's -- 4 DCPF has already developed that are referenced in
5 Q. Sure 5 that declaration?
6 It's Footnote 16 -- 13 and 16. 6 A. Extracting the data fields would be
7 A. Okay. 7 an amost identical query to the query that was run
8 Q. Youarerelyingonthe RichardWyner | 8  intheother, particularly DBMP. The review for
9 declaration in forming your opinions related to 9  looking for whatever protocols -- | don't know what
10 DCPF's burden in this case, correct? 10  protocolsthey used -- but whatever protocols they
11 A. I'mrelying on the specific statement 11 developed to review and remove any Pl or PHI that
12 that the data all resides in electronic format. 12 might bein thefields. They've already developed
13 Q. Any other part of the declaration 13 those protocols and applied them before. So they
14 that you're relying on? 14 have the benefit of that experience to work on when
15 A. I'mlooking at thesetwo sentencesin | 15  they do it again. And so amost always, your
16 the footnotes therein and that it's organized by 16  second time doing that exercise isless expensive
17 Claimant. 17 than your first time because you have the benefit
18 Q. Anything else? 18  of that experience.
19 A. Without reviewing the totality, I'm 19 Q. So-- sothe benefit of the
20 not sureit relates to anything else. The two 20  experience, isthat what you're referring to as an
21 sentences of those two footnotes -- that's what the| 21 agorithm?
22 footnotes are supporting. 22 A.  Writing the algorithm and then the
Page 191 Page 193
1 Q. Haveyou reviewed the entirety of 1 protocols, the processes they put in place. They
2 Richard Wyner's deposition -- declaration submitted 2 had to develop some process for reviewing and
3 in this case? 3 redacting. And the other piece that'sin there
4 A. | didread that at one point in time. 4 because of the likely overlap, if they chose to
5 Q. Doyou dispute any part of it? 5 cross-reference with the records that they already
6 A. | don'trecal, oneway or the other, 6 produced in DBMP in their production process, the
7 sitting here. 7 ones that had information that needed to be
8 Q. Sitting here today, do you dispute 8 redacted from DBMP, they could bring over the
9 any statement made in Mr. Wyner's declaration? 9 redacted field and not have to redo the redaction.
10 A. | don't--tothedegreehehasa 10 So the overlap should make it less
11 statement that any of my opinions are contradictory 11 expensive because they've already done it for
12 of, then the answer to that would be yes, but | 12 subpopulation, and the fact that they have the
13 haven't tried to map specifically his statements to 13 experience of having done it before and they aren't
14 my opinions. 14 devel oping the protocols should make it less
15 Q. InParagraph 22 of your declaration, 15 expensive.
16 you state, In fact, | would expect the 16 Q. Do you have any firsthand knowledge
17 Aldrich/Murray data production process would be 17 of the process that DCPF employsto review and
18 even |ess burdensome than the Bestwall and DBMP 18 redact these records?
19 process because DCPF -- DCPF has aready developed | 19 MR. EVERT: Objection: asked and
20 applicable agorithms through responding to similar 20 answered.
21 requests for the Bestwall and DBMP Debtors. 21 THE WITNESS: No.
22 Did | read that part of your 22
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1 BY MR. GUERKE: 1 goes -- would file aclaim against. You can take

2 Q. Even though the subpoena doesn't 2 the$86,000, the number of claimsthat were

3 specifically request personal identifying 3 reviewed, divide, and you're going to be on the

4 information, you agree that it would capture 4 order for that of about ten cents arecord.

5 certain personal identifying information, right? 5 Now, that doesn't mean we will come

6 A. That isthe allegation by the Trusts. 6  inatexactly ten cents arecord here, but it was

7 | understand their allegation. You know, itis 7  kind of if you do that back-of-the-envel ope math,

8 not -- there's traces when you build adatabaseand 8  you'll seeit more on that order.

9 the exposure fields. If they've chosentoinclude | 9 Q. You're speculating what -- what -- it
10 that type of information in an exposure field, then| 10  would be speculation to try to determine what
11 it could be there. 11 DCPF's costs would be to respond to these Debtors
12 They assert that some of those 12 subpoena, right?
13 exposure fields contain that information. So 13 A. | wouldn't go and say it's
14 that's -- their position isit does. 14 speculation. You have an estimate. You can look
15 Y ou could imagine a database about 15 a what did it cost them to respond to the DBMP
16 exposure that doesn't have Pl1 in becausethat's | 16 subpoena, which was substantively identical in
17 really not relevant to the exposure. 17 nature. And so you have avery good benchmarking
18 So if you had a clean exposure field, 18  exercise.
19 then you wouldn't have that issue. Right? Soit's | 19 It's not pure speculation. That
20 the fact that their exposure field isn't clean, 20  would be-- you know, it is an estimate, but |
21 it's contaminated with Pl1, that creates this 21 wouldn't call that pure speculation. Y ou know, the
22 issue. It wasn't obvious at the time of issuing, 22 -- almost perfect comparable to gauge what the cost

Page 195 Page 197

1 seeking the data that that would be the case. 1 would be.

2 Q. Butyoudon't disputethat that is 2 Q. DBMPincluded roughly 9,000

3 the case, right? 3 Claimants, right?

4 A. | --1 don't dispute the assertion. 4 A. Correct.

5 Q. Areyou measuring DCPF's burden by 5 Q. Aldrich and Murray include roughly

6 using the $86,000 hilled in production costsin 6 12,000 Claimants, correct?

7 DBMP? 7 A. Correct.

8 A. |view it asarelevant data point. 8 Q. Sothereare 3,000 more Claimantsin

9 | don't think they're going to be at the exact same 9 play in this case, right?
10 number next time. 10 A. Correct.
11 | mean, from a burden perspective, 11 Q. Soyou would expect the costs of
12 it's more about the hours, because that's -- 12 production in this case to be greater than in DBMP,
13 ultimately, that was paid by the Debtors and DBMP, 13 correct?
14 as| understand it. So the financia burden was 14 A. | don't think you can draw that
15 borne by the Debtors, but it's the scope of the 15 conclusion. If there was zero overlap in the
16 exercise. 16 Claimants and your exerciseis one-third larger,
17 Q. Youdon't know what the per record 17 rough order, you would probably expect it to cost
18 review costs for these Debtors' subpoenas will be 18 one-third more.
19 for DCPF, right? 19 There may be some start-up costs, and
20 A. Soyou can get arough estimate. And 20 so the start-up costs you have once, and then the
21 if -- you can look at things like the Garlock data 21 per-claim file review. So maybeit'salittle less
22 and estimate how many Trusts atypical Claimant 22 than one-third more, because you don't have to do
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1 the start-up costs an extratime. You still have 1 MR. GUERKE: Let mejust go
2 that once, but that's ignoring the overlap in the 2 through --
3 Claimants. 3 MR. EVERT: You want to try to
4 So if, hypothetically, 6,000 of the 4 make it to 5:00, and then Dan will take it
5 Claimants overlapped and that redaction had already 5 from there?
6 been compl eted, maybe you only have to look at 6 MR. GUERKE: | will go through
7 6,000 Claimants, because those are the ones that 7 this series of questions and hand it off.
8 haven't been done. And then you would expect it 8 Thank you.
9 would be |ess expensive. 9 BY MR. GUERKE:
10 If only 2,000 overlapped and so you 10 Q. Areyou aware that November 30th, the
11 had to look at 10,000, you would expect it to be a 11 Court ruled on DCPF and the DCPF's Trusts motion to
12 little more expensive. | don't know the exact 12 quash?
13 overlap, but | would think they would take 13 A. | know therewas such aruling. |
14 advantage over that overlap because they could 14 couldn't tell you the date.
15 meaterially reduce their cost. 15 Q. Anditwasal0 percent sample
16 Q. Whatever the review costs would be, 16 ruling, right?
17 it would be less with a sample, correct? 17 A. There-- I'mawarethat -- his
18 A. Correct. 18 decision for 10 percent sample, yes.
19 MR. EVERT: Kevin, let me 19 Q. InDecember, after that -- that
20 interrupt you for a second. 20 decision was rendered, the Debtors proposed a
21 He's available from 1:00 to 5:00, 21 stratified random sampling protocol to the parties
22 and it will be 5:00 -- it's four minutes to 22 involved in -- in this case.
Page 199 Page 201
1 5:00. We -- | know you got alittle more to 1 Areyou familiar with that?
2 go, but I'm just wondering would it assist 2 A. I'mvery familiar with that.
3 thingsif we can try to expedite to take 3 Q. Wereyouinvolved in preparing that
4 five minutes and get organized, or are you 4 stratified random sample?
5 closeto finishing or just trying to get a 5 A. Yes
6 sense -- 6 Q. Wereyou in charge of that -- that
7 MR. GUERKE: I'm using the 7 process? Isthat your work product?
8 5:00 p.m. aswhere I'm trying to finish. 8 A. | directed al the work on that;
9 It'suptoyou. | will take five minutes and 9 that's correct.
10 try to streamline it -- 10 Q. The proposed sample that was
11 MR. EVERT: No. If you think 11 circulated December 19th was sufficient for your
12 you're there -- 12 purposes in this case, correct?
13 MR. GUERKE: -- | will go until 13 MR. EVERT: Object to the form of
14 you tell me to stop. 14 the question.
15 So you -- when are you going to 15 THE WITNESS: | would not describe
16 tell meto stop? 16 it that way.
17 MR. EVERT: I'm not going to tell 17 So given there's now external
18 you stop at dead 5:00 -- ishelast? Anybody |18 constraint, the most data you can haveis
19 else? 19 10 percent. | want all 10 percent. That's
20 MR. HOGAN: | have one-- | had 20 the most I'm allowed to have, and I'm going
21 one series of questions about Paragraph 16, 21 to try to design a sample that will get me
22 and that will take me probably 10 minutes. 22 the greatest level of efficiency | can out of
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1 those data. 1 circulated to the parties was seeking information
2 All right. But it's a constraint 2 for the period 2014 to the present, right?
3 now. If the Court ordersit, whether you 3 A.  Wéll, part of that negotiation wasiif
4 likeit or not, whether you think it's the 4 wearegoing to be constrained to just 1,200
5 right decision or not, you live with it. 5  Claimants, the more recent Claimants are -- answer
6 So it was going -- | just accepted 6  more questions than the ones further back. | gave
7 that things weren't going to be as precise 7  someanswers before about the further back ones are
8 and I'd give less guidance to the Court than 8  toget demographic trends. The more recent ones
9 | believe was optimal given the cost-benefit 9  contribute both to the demographic trends and to
10 analysis here. 10  thisquestion of were all the exposures disclosed.
11 BY MR. GUERKE: 11 So there's more information for the purpose of
12 Q. And the sample that you prepared 12 estimation.
13 would have worked in your analysis, correct? 13 So | made the determination that
14 MR. EVERT: Object to the form of 14 dropping all the earlier claims and losing that
15 the question. 15 information on trend was better than risking not
16 THE WITNESS: So the question | 16 being able to answer the questions on full
17 gave beforeto work could bethe sameanswer | 17 disclosure. It'satrade-off. It may render,
18 now -- the answer | gave to the similar 18  being ableto control for the trends properly,
19 question would be the same now. 19  impossible. But I'm now facing an external
20 BY MR. GUERKE: 20 constraint, and I'm trying to do the best | can
21 Q. The-- areyou finished with your 21 withinthat constraint.
22 answer? | didn't mean to interrupt you. 22 Q. And you could have performed your
Page 203 Page 205
1 A. Yes. 1 analysis with Trust data from 2014 to the present,
2 Q. The proposed stratified random sample | 2 right?
3 that -- that the Debtors circulated isa 3 MR. EVERT: | object.
4 representative and efficient sample. 4 And, Kevin, I've got to say |
5 Y ou would agree with that, correct? 5 object to this entire line of questioning,
6 A. Thatisitsintent, istobeas 6 because that was a 408 effort to compromise a
7 efficient -- it is definitively representative. 7 disputed issuein the case. And | think it's
8 It's trying to squeeze as much efficiency out of 8 inappropriate to use an e-mail that alawyer
9 the sample of 1,200 as one can. 9 wrote to cross-examine him about what --
10 Q. And the-- the -- the proposed 10 about what the lawyer'sintent was in trying
11 stratified random sample would provide areliablel 11 to get the case settled.
12 cross-section of Debtors mesotheliomaclaims | 12 MR. GUERKE: Thiswas after the
13 settlement history, correct? 13 ruling --
14 A. Rdiable? | can't go to that point 14 MR. EVERT: | understand, but we
15 at this. | haven't done the analysis. 15 still had a disputed issue about how to draw
16 Thisiswhereit goes back to the 16 the sample.
17 same as does it work. For certain questions, that | 17 But | just -- I'm sorry. Note --
18 isvery likely to turn out to be enough. Andfor |18 note for the record my objection to the -- to
19 other questions, | think there's avery high 19 the entire line of questioning. | think it's
20 probability that it's not sufficient and will end 20 inappropriate.
21 up with very broad confidence intervals. 21 But you're welcome to have the
22 Q. Thesamplethat you prepared and was | 22 question read back or ask it again.
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1 THE WITNESS: 1, as a person who 1  exercise'?
2 isgoing to ultimately potentially file an 2 Q. Well, the statement, in -- in and of
3 estimation report, made the judgment call 3  itsdlf, isastatement about what the Debtors were
4 that 1'd rather risk not being ableto -- I'd 4  awareof.
5 rather risk not being able to control for the 5 An awareness is a tate of mind.
6 industry and occupation mix of Claimantsand | 6 Would you agree?
7 those trends demographically than not being 7 A. "Knowledge" in this senseis probably
8 ableto reliably quantify the number of 8  theword | would use.
9 exposures that were being disclosed. 9 Q. Okay. Andfrom atemporal aspect,
10 | was forced into having to make a 10  therésapoint in time at which somebody is either
11 trade-off | would not want to make that | 11 aware or has knowledge of something or they don't
12 don't think the cost-benefit analysis 12 have knowledge of something.
13 supports. But I'm very much putting at risk 13 Would you agree?
14 being able to properly control for the 14 A. Correct.
15 demographic trends by constrained 2014. 15 Q. Okay. And so from -- from this
16 But | had to give something up. | 16  statement's standpoint, at some point in the
17 had a Court order. So | decided what would 17 Trust -- or in -- in the Debtors database, there
18 create an expectation the least harmful 18  isadetermination about what the Debtor knew and
19 within that month. 19  whenthey knew it.
20 MR. GUERKE: Based on thetime, 20 Would you agree?
21 Dr. Mullin, I'm going to pass the witness. 21 MR. EVERT: Object to the form of
22 Thank you very much. 22 the question.
Page 207 Page 209
1 THE WITNESS: Thank you. 1 THE WITNESS: | don't think, in
2 --000-- 2 their database, that information is there. |
3 EXAMINATION BY COUNSEL FOR 3 think that's something, generally, you have
4 CERTAIN MATCHING CLAIMANTS 4 to go to underlying claim records for.
5 --000-- 5 That's not, in general, available in their
6 BY MR. HOGAN: 6 claims database in electronic form.
7 Q. Good afternoon, Dr. Mullin. It's 7 BY MR. HOGAN:
8 Daniel Hogan on behalf of the Certain Matching 8 Q. Okay. Soyour statement isthat the
9 Claimants. | will try not to take too much of your 9 Trust datafrom DCPF from Verusis needed to assess
10 time, but | appreciate your time today. 10 whether the Debtors entered into settlements aware
11 A. Good afternoon. 11 of the totality of alternative exposures.
12 Q. I'dask youto direct your attention 12 So let'sjust break it down.
13 to Paragraph 16 of your declaration. |I'm going to 13 At some point, there'sa -- there'sa
14 attempt to endeavor to limit it -- my questions to 14 state of mind of the Debtors about what they knew
15 this paragraph. 15 about aternative exposures. And if you look at
16 If you would, the first sentence 16 that on atimeline, there's some point at which
17 provides that The Trust data are also needed to 17 they didn't know it. And somewhere along that
18 assess Whether the Debtors entered into settlements 18 continuum up till now, they became aware.
19 aware of the totality of alternative exposures. 19 Would you agree?
20 Would you agree with me that that's a 20 MR. EVERT: Object to the form of
21 temporal exercise? 21 the question.
22 A. What do you mean by "temporal 22 THE WITNESS: | don't agree with
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1 the temporal part. | don't know if they're, 1 datawould also alow us to compare exposure
2 even as of today, aware of the totality of 2 allegations to the products of the reorganized
3 the exposures. So | don't -- | can't agree 3 entities for which the Trusts were established with
4 that as of -- at some point in time, they 4 exposure -- with exposure those same Claimants
5 became aware of the totality. 5 disclosed in their tort litigation against the
6 This sentence is very much looking 6 Debtors.
7 at the time of settlement. 7 Isthat afair statement?
8 BY MR. HOGAN: 8 Did | read that correctly?
9 Q. Atthetime of what settlement? 9 A. Pretty close, | think.
10  Maybethat'll help. 10 Q. You hadtedtified earlier that you
11 A. When the Debtors entered into a 11 largely have a mathematical model for everything
12 settlement with agiven Claimant. 12 isn't that right?
13 Q. Okay. Soyou would agree with me, | 13 A. Ultimately, you're going to reduce
14 hope, that at the time that the Debtors entered 14 things to computations if you're doing a damages
15  into asettlement with any particular matching 15 analysis, which iswhat I'm doing.
16 Claimant or any Claimant that they settled with, 16 Q. So have you reduced the Debtors
17  that they -- they either knew or didn't know of 17 knowledge as it relates to settlements about what
18  alternative exposures? 18 their knowledge of other aternative exposures
19 A. Therewould be aset of alternative 19 were?
20  exposures they would be aware of, typically, and 20 MR. EVERT: Object to the form of
21 there may be zero or multiple exposures they're not 21 the question.
22 awareof. 22 THE WITNESS: Not at this stage.
Page 211 Page 213
1 Q. Okay. And how they cameto that 1 BY MR. HOGAN:
2 awarenessiscritical. 2 Q. Will you?
3 Yesor no? 3 A. Ultimately, my task isto givea
4 MR. EVERT: Object to the form of 4 numerical quantification, so | have to reduce
5 the question. 5 everything to numbers eventualy. So that's
6 Critical to what? 6 mathematics. So, ultimately, | will be doing that
7 BY MR. HOGAN: 7 through mathematics.
8 Q. Critical to their understanding and 8 Q. Sotheanswer isyes, you will be
9 determination about whether to make the settlement. 9 doing that? Y ou will be reducing the Debtors'
10 A. Soit's-- the-- that isnot the 10 knowledge of aternative exposures at the time of
11 only determinant that goes into a settlement 11 settlement?
12 decision -- 12 MR. EVERT: Object to the form of
13 Q. | understand that -- 13 the question.
14 A. --s0-- 14 BY MR. HOGAN:
15 Q. --butitis-- 15 Q. Isthat acorrect answer -- isthat a
16 A. --context -- 16 correct question -- do you understand the question?
17 Q. --butitisone-- pardon me. 17 A. No. I think you needed another
18 A. --itisone--itisoneelement 18 phrase at the end of it for it to make sense.
19 that goesinto a settlement. It's not the only 19 Q. My apologies. I'll rephrase the
20 element. So context of many other things could 20 question. I'll strike that.
21 matter. 21 You testified that thereisa
22 Q. Butyou state that, Specificaly, the 22 mathematical model that you will reduce information
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1 to 1 of administrative settlements in the asbestos
2 And I'm asking you about -- with 2 environment.
3 regard to settlements that the Debtor entered into, 3 Q. Okay. Soyou understand that in a
4 you're going to make a determination in a 4 large share of those administrative settlement
5  mathematica model which will address whether or 5 constructs, that there weren't questions asked
6  not they were aware of alternative exposures when 6 about alternative exposures.
7  they made that settlement? 7 Do you understand that?
8 A.  Waell, there's afactual question of 8 A. | amawarethat there are
9  what fraction of them they're aware of. That'sa 9 administrative settlements where that information
10  ratio-- 10 is not exchanged.
11 Q. Sure. 11 Q. You'reawarethat there's
12 A. --sotheimpact of that on the 12 administrative settlements where that information
13 settlement is really going to Paragraph 17. 13 is not requested?
14 So if we're transitioning to 14 A. | believethat'strue aswell.
15 Paragraph 17, which | didn't think we were doing, 15 MR. HOGAN: All right. | don't
16  weregetting into theimpact. The -- Paragraph 16 16 have anything else. Thanks for your time.
17  isjustif you're exposed to 38 products and the 17 MR. EVERT: All right. Thanks,
18  Debtor only knew about three of those at the time 18 everybody.
19  they settled or maybe the Debtor knew about 38 at 19 (Witness excused.)
20  thetimethey settled, that's afactua question -- 20
21 Q. Sure. 21 (Deposition concluded at
22 A. --that'sal Paragraph 16 istalking 22 approximately 5:11 p.m. EDT.)
Page 215 Page 217
1 about, that factual question. 1 CERTIFICATE
2 How that enters into an estimate -- 2 I, Cindy L. Sebo, Nationally Certified Court
3 esimateoffuurelabily becomesamodeling | ;- (=08 SRR S LN, o,
4 question, which is moving into Paragraph 17. 5  wastaken before me pursuant to notice, at the time
5 Q. Okay. Beforewedo that, let'stalk 6  and placeindicated; that said witness was previously
6 about what you just said about the mathematical 7 duly sworn remotely by a certified stenographer to
7 aspect of that. 8  tell thetruth, the whole truth, and nothing but the
8 If | take that calculus that you just 9 trgth u.nder penalty of perjury; that the testimony of
L ) 10  said witnesswas correctly recorded to the best of my
9 undertook and overlay an administrative settlement 11 ability in machine shorthand and thereafter
10 on top of it, how does that factor into that 12 transcribed under my supervision with computer-aided
11 calculation? 13 transcription; that the deposition is a true and
12 MR. EVERT: Object to the form of 14  accurate record of the testimony given by the witness;
13 the question. 15  andthat | am neither of counsel nor kin to any party
14 THE WITNESS: It depends on the 13 in said action, nor interested in the outcome thereof.
15 nature of the administrative settlement. It 18 &
16 becomes fact-specific. Cindy L. Sebo, RMR, CRR, RPR, CSR, CCR,
17 BY MR. HOGAN: 19 CLR, RSA, NYRCR, NYACR, CA CSR #14409,
18 Q. Okay. Andyou understand generally NJ CCR #30X 100244600, NJ CRT
19 how administrative settlements work? 20 #30XR00019500, Washington CSR
#23005926, Oregon State #230105,
20 A.  Thereésawholerange of them -- 21 TN #CSR 998, Remote Counsel Reporter,
21 Q I- LiveL itigation Authorized Reporter
22 A. -- 1 understand generaly the range 22
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. 1 ERRATA
1 C.Micheel Evert, Jr., Esq. 2 WITNESS: CHARLESHENRY MULLIN, PH.D.
2 cmevert@ewhlaw.com 3 DATE:  April 28,2023 A ‘
4 CAPTION: Armstrong World Industriesv. Aldrich,
3 May 9, 2023. etal., InRe; Aldrich Pump, LLC
. . 5
4 RE: Armstrong World Industries, Inc., et a. v. Aldrich Pump PAGE LINE REASON FOR CHANGE:
LLC, etal. 6
5  5/8/2023, Charles Henry Mullin, Ph.D. (#5905066) 7
o . PAGE LINE REASON FOR CHANGE:
6  Theabove-referenced transcript is available for 8
7 review. 9 —_—
8  Within the applicable timeframe, the witness should " PAGE LINE REASON FOR CHANGE:
9 read the testimony to verify its accuracy. If there are
10 any changes, the witness should note those with the 1 PAGE LINE REASON FOR CHANGE:
11 reason, on the attached Errata Sheet. 12
12 Thewitness should sign the Acknowledgment of 13
. PAGE LINE REASON FOR CHANGE:
13 Deponent and Errata and return to the deposing attorney . 14
14 Copies should be sent to all counsel, and to Veritext at 15 _—
15 cs-ny@veritext.com. PAGE LINE REASON FOR CHANGE:
16
16 Return completed errata within 30 days from
: . 17
17 receipt of testimony. PAGE LINE REASON FOR CHANGE:
18  If the witnessfailsto do so within the time 18
19 dlotted, the transcript may be used asif signed. 19
20
20 21
21 Yours, -
22 Veritext Legal Solutions DATE CHARLESHENRY MULLIN, PH.D.
Page 219 Page 221
1 ERRATA
2 WITNESS: CHARLESHENRY MULLIN, PH.D. 1 ACKNOWLEDGMENT OF WITNESS
3 DATE: May8, 2023 5
4 CAPTION: Armstrong World Industries v. Aldrich,
. etd., InRe; Aldrich Pump, LLC 3 I, CHARLESHENRY MULLIN, PH.D., do hereby
PAGE LINE REASON FOR CHANGE: 4 certify that | have read the foregoing pages herein,
6
- 5  andthat the sameis acorrect transcription of the
7 ; ;
PAGE LINE REASON FOR CHANGE: 6  answersgiven by me of the proceedings taken remotely
8 7  tothe questions therein propounded under penalty of
s 8  perjury, except for the corrections or changesin form
PAGE LINE REASON FOR CHANGE:
10 9  orsubstance, if any, noted in the attached errata
u 10  shest.
PAGE LINE REASON FOR CHANGE:
1 11
s T 12 DATE SIGNATURE
PAGE LINE REASON FOR CHANGE: 13 Subscribed and sworn to before me
14
- 14 this day of , 20
15
PAGE LINE REASON FOR CHANGE: 15
16 16
7o 17 My Commission expires:
PAGE LINE REASON FOR CHANGE:
18 18
I
PAGE LINE REASON FOR CHANGE:
2 19
e 20
21
PAGE LINE REASON FOR CHANGE: 21
22
22 Notary Public
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