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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF WASHINGTON

Inre Case No. 19-01189-FLK11

ASTRIA HEALTH, et al., RESPONSE TO OFFICIAL
COMMITTEE OF UNSECURED
Debtors.! CREDITORS’ OBJECTION TO
DEBTORS’ MOTION FOR FINAL
ORDER AUTHORIZING POST-
PETITION FINANCING, USE OF
CASH COLLATERAL AND
RELATED RELIEF

UMB Bank, N.A., as bond trustee, and Lapis Advisers, LP, as agent (together,

! The Debtors, along with their case numbers, are as follows: Astria Health
i19—01 189-1 13, Glacier Canyon, LLC (19-01193-11), Kitchen and Bath Furnishings,

LC (19-01194-11), Oxbow Summit, LLC (19-01195-11), SHC Holdco, LLC (19-
01196-11), SHC Medical Center-Toppenish (19-01190-11), SHC Medical Center-
Yakima (19-01192-11), Sunnyside Community Hospital Association (19-01191-
11), Sunnyside Community Hospital Home Medical Supply, LLC (19-01197-11),
Sunn\9/s1de Home Health (19-01198-11), Sunnyside Professional Services, LLC g\%{ -
01199-11), Yakima Home Care Holdings, LLC (19-01201-11), and Yakima HMA
Home Health, LLC (19-19-01200-11).
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the “Lenders”), make this filing in response to the Committee’s “objection” to the
“Emergency Motion of Debtors for Final Order (1) Authorizing the Debtors to
Obtain Postpetition Financing; (1) Granting Security Interests and Superpriority
Administrative Expense Status; (ll1I) Granting Adequate Protection to Certain
Prepetition Secured Credit Parties; (IV) Modifying the Automatic Stay; (V)
Authorizing the Debtors to Enter into Agreements with JMB Capital Partners
Lending, LLC; (VI) Authorizing Use of Cash Collateral; and (VII) Granting Related

Relief”” [Docket No. 15] (the “Financing Motion”).

BACKGROUND

The Lenders filed an objection to the Financing Motion based on, among other
grounds, the Debtors’ failure to provide mandatory adequate protection for the
Lenders’ interests in the Debtors’ assets, including cash collateral. See “Objections
to Debtors’ Motion for Final Order Authorizing Post-Petition Financing, Use of

Cash Collateral and Related Relief”” [Docket No. 226] (the “Lenders’ Objection™).?

The Committee filed an “objection” to the Financing Motion too [Docket No.

224] (the “Committee Objection”). Though styled as an objection to the Financing

Motion, the Committee Objection does not actually oppose the Financing Motion.

The Committee Objection instead attacks certain adequate protection that is required

> Unless otherwise defined herein, all capitalized terms have the meaning
ascribed to such terms as in the Lenders” Objection.
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in these cases. The Committee first argues the Lenders are adequately protected by
(a) an alleged equity cushion on the Lapis Prepetition Collateral; (b) replacement
liens; and (c) a limited administrative expense superpriority claim that carves out
potentially material property of the estate. The Committee argues that the Lenders’
requests for any adequate protection beyond these terms should be denied.

Given the apparent pivot to a “battle of forms” in connection with the
Financing Motion, a proposed form of Final Order that would be acceptable to the
Lenders as it relates to adequate protection issues is attached as Exhibit A.

ARGUMENT

A. The Lenders are not Adequately Protected

The Committee argues that the Debtors have demonstrated the Lenders are
adequately protected as required by the Bankruptcy Code. See Committee
Objection, pp. 7-15. The Committee’s arguments on these adequate protection
points are a rehash of, and present nothing new to, the Debtors’ “equity cushion”
arguments. For the reasons set forth in the Lenders’ Objection, the Court should
find that the Lenders are not adequately protected and, therefore, should condition
relief on the Financing Motion on the consent terms set forth in the Lenders’

Objection.
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B. The Described Adequate Protection is Necessary and Appropriate

The adequate protection described in the Lenders’ Objection is typical in
hospital and similar bankruptcy cases around the country — including cases involving
the same firm that has been proposed as counsel for the Committee and the Debtor.
The Committee incorrectly argues that any “additional” adequate protection to the
Lenders beyond what the Debtors have already offered is “unnecessary” in these

chapter 11 cases. Committee Objection, p. 15.

1. Replacement Liens are not Sufficient.

The Committee wrongly suggests that replacement liens should suffice in
these cases since they include post-petition accounts receivable that are otherwise
excluded from the Lenders’ collateral under Bankruptcy Code Section 552.

Committee Objection, p. 14. The Committee omits any financial detail to support

its assertion that material “new assets” will in fact be subject to the replacement lien
or that those assets will be remotely sufficient. The Committee ignores both the
priming features of the proposed DIP loan, and, more importantly, the reality that
the Debtors’ post-petition accounts receivable are unlikely to cover more than the
accounts receivable that existed as of the petition date (and are part of the Lenders’
existing collateral) that are being consumed in these cases (if they are even sufficient

to do that).
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2. The Committee’s Suggested Superpriority Claims are not
Sufficient.

The Committee’s argument that the Lenders are receiving adequate protection
through a truncated Section 507(b) claim is also wrong. The Lenders’ claims are
secured by substantially all of the Debtors’ assets. The Lenders’ concerns with the
shortcomings of any superpriority claim are similar to their concerns with any
replacement liens; it is speculative any assets with material value may exist to satisfy
any Section 507(b) claims the Lenders may have in these cases.

The Court should reject the Committee’s efforts to carve out assets from the
funds or claims against which the Lenders do have recourse if a Section 507(b) claim
is made. The Committee suggests that “Excluded Avoidance Actions” and

3

“Commercial Tort Clams™ are entitled to special status that should prevent the

Lenders from asserting superpriority administrative claims against them.

Committee Objection, p. 19. The Committee asserts that “avoidance actions and
proceeds may provide a key source of recovery for the unsecured creditors.” Id., p.
20. The Committee argues that Commercial Tort Claims should be pursued for the
benefit of unsecured creditors because the “pre-petition actions of the Debtors’

accounts receivable vendor were a significant contributing factor in the Debtors’

3 The Lenders also reserve all rights concerning the Committee’s clear attempt
to mis-characterize the Debtors’ breach of contract and related claims against its
incumbent revenue cycle vendor as “commercial torts”.
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need to file for chapter 11 protection and the vendor’s actions directly harmed the
Debtors’ unsecured creditors[.]” 1d.

The carve out the Committee suggests “rewrites” the priorities set forth in
Section 507(b) of the Bankruptcy Code. Section 507(b) provides that:

If the trustee [or debtor in possession], under section 362, 363, or 364

of this title, provides adequate protection of the interest of a holder of a

claim secured by a lien on property of the debtor and if, notwithstanding

such protection, such creditor has a claim allowable under subsection

(a)(2) of this section arising from the stay of action against such

property under section 362 of this title, from the use, sale, or lease of

such property under section 363 of this title, or from the granting of a

lien under section 364(d) of this title, then such creditor's claim under

such subsection shall have priority over every other claim allowable
under such subsection.

11 U.S.C. § 507(b). The Bankruptcy Code is absolute in granting superpriority
status if there is a failure of adequate protection for the Lenders’ collateral position.
It does not recognize exclusions as the Committee suggests. Section 507(b) provides
a safety net when adequate protection otherwise fails. The Court should deny the
Committee’s attempt to punch holes in that safety net and legislate changes to the
Bankruptcy Code.

Avoidance actions and litigation claims are indistinguishable from other
resources for adequate protection purposes. Many courts, for example, including
courts in the 9 circuit, have held that adequate protection can include superpriority

claims and even liens on avoidance actions. See In re Furrs, 294 B.R. 763 (D.N.M.
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2003) (recognizing bankruptcy court’s grant of liens on debtor’s avoidance claims);
In re Motors Liquidation Co., 460 B.R. 603 (Bankr. S.D.N.Y. 2011) (“there is no
hard and fast prohibition against granting liens on avoidance actions or granting
superpri[ority] claims that would have the same economic substance”); In re MF
Global Holdings, Ltd, 2011 Bankr. LEXIS 4911, 14 (Bankr. S.D.N.Y. December 4,
2011) (providing in final cash collateral order that “[s]uperpriority [c]laims shall be
payable from all property of the Debtors’ estates, including (without limitation) from
the proceeds of any avoidance actions”); In re Applied Theory Corp., 2008 Bankr.
LEXIS 1373, 3 (Bankr. S.D.N.Y. April 24, 2008) (proceeds of avoidance actions
can be encumbered “or made available to satisfy superpriority claims”); In re
Qualitech Steel Corp., 276 F.3d 245 (7™ Cir. 2001) (recognizing bankruptcy court’s
grant of liens on avoidance actions); Mellon Bank, N.A. v. Dick Corporation, 351
F.3d 290 (7™ Cir 2003) (in related case, upholding bankruptcy court power to grant
adequate protection liens in avoidance actions); Unsecured Creditors’ Comm. v.
Jones Truck Lines, Inc., 156 B.R. 608 (W.D. Ark. 1992) (approving liens on
avoidance actions as adequate protection for use of cash collateral).

The Lenders’ rights to assert claims under Section 507(b) against all potential
debtor resources is appropriate here as a matter of fairness because it is far from clear

that the status quo will be maintained with respect to the Lenders’ security interests
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in the Debtors’ assets given the proposed priming liens to the DIP Lender and the
Debtors’ financial condition. The Committee’s suggested limits on the recourse for
507(b) claims could result in an inappropriate scenario where the Lenders’ have
unsatisfied 507(b) claims and there are funds in the estate from these “carved out”
assets, yet the Lenders are deprived of access to those assets.

It bears emphasis that the Lenders are only seeking a superpriority claim, and
Section 507(b) applies, to the extent their prepetition collateral position is harmed.
Pending that determination, the adequate protection requested by the Lenders in the
form of a full Section 507(b) claim, as contemplated by Section 507(b), is necessary
and required to protect the Lenders from diminution in the value of their collateral.
In re Carbone Companies, Inc., 395 B.R. 631, 635 (Bankr. N.D. Ohio 2008)
(observing that if a debtor's proposed protections do not adequately preserve the
creditor's interest in the cash collateral as it existed on the petition filing date, then
the creditor is not adequately protected).

3. The Lenders Should not Face Additional Surcharge or Equities of
the Case Threats.

The Committee argues that despite the carve out for estate professionals and
other purposes as reflected in the Financing Motion, the significant priming liens,
and other features of the proposed DIP loan, the Lenders’ collateral should remain

subject to even further surcharge under Section 506(c) and claims that the Lenders’
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liens should be limited under the “equities of the case” exception under Section 552.

See Committee Objection, pp. 16-19. The Committee argues that relief from these

threats is “not appropriate in these cases”. Id., p. 18.

The Lenders’ requests for relief from further surcharge under these terms is
“market” for cases of this type. See In re Aceto Corporation, et al., Case No. 19-
13448, Docket No. 141, 99 44, 46 (Bankr. D. N.J. Mar. 15, 2019); In re Ocean
Services, LLC, et al., Case No. 18-13512, Docket No. 150, 99 4, 5(h) (Bankr. W.D.
Wash. Dec. 13, 2018); In re Promise Healthcare Group, LLC, et al., Case No. 18-
12491, Docket No. 218, 9 45, 47 (Bankr. D. Del. Dec. 4, 2018).*

This relief 1s especially critical here since if granted on a final basis, the
Financing Motion will already permit a raid on the Lenders’ existing secured
property interests for more than $14.7 million of principal in additional DIP loans,
$360,000 per month in interest (assuming a full draw on the proposed $36 million),
penalties (including a $3.6 million fee if the loan is not paid off by December 31,
2019), charges (including more than $1 million in commitment fees and funding
fees), and other fees (including a $1.8 million exit fee). The Lenders should not be

subject to further raids on their collateral under Section 506(c) or 552.

4 For convenience, copies of orders cited herein that are not included with
citations to LEXIS or otherwise are attached as Exhibit B. A hard co(]i)y binder
containing the Exhibit B documents is also being transmitted to the Court for
delivery prior to the June 13 hearing.
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4. Any Committee Investigation or Challenge to the Lenders’ Claims
Should be Subject to Customary Restrictions

Any Committee investigation or challenge of the Lenders’ claims should be
subject to customary restrictions. The Committee Objection includes a proposed
order that would provide the Committee virtually unlimited access to the Lenders’
Cash Collateral to fund attacks on the Lenders’ position and virtually unlimited time

to assert those challenges. See Committee Objection at Exhibit A. The Committee

argues it “must be afforded an adequate time period and budget” to investigate the

Lenders’ liens and claims against the Debtors. Committee Objection, p. 21. The

Committee further argues that any “challenge deadlines” should not be applicable to
“la]ny other claims or causes of action that the Debtors’ estates may have against
the [Lenders].” 1d.

There is nothing novel about common sense restrictions on the Committee’s
rights to investigate and pursue any claims against the Lenders in these cases.
Common sense restrictions on the Committee’s rights to investigate and pursue
claims against the Lenders are consistent with similar orders in other cases, including
orders from cases where the committee was represented by the same firm that has
been proposed as counsel for the Committee in this case. See, e.g., In re Ocean
Services, LLC, et al., Case No. 18-13512, Docket No. 150, 9 5(a) (Bankr. W.D.

Wash. Dec. 13, 2018) (providing that “[n]o Prepetition Credit Agreement Collateral
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and no part of the Professional Fund” may be used to challenge a claim or lien
“arising under the Prepetition Credit Agreement loan documents” or to assert any
claim against the debtors’ prepetition secured lender); In re Seattle Proton Center,
LLC, Case No. 18-14380, 9 8 (Bankr. E.D. Wash. Nov. 19, 2018) (providing that the
debtor releases any and all claims against its prepetition secured lender as of the date
of that order); In re Door to Door Storage, Inc., Case No. 16-15618, Docket No.
160, 9 8 (Bankr. W.D. Wash. Jan. 19, 2017) (providing that a secured creditor’s
collateral cannot be used to challenge the creditor’s claim or lien, or to assert any
claim against the creditor); In re Aceto Corporation, et al., Case No. 19-13448,
Docket No. 141, 9 40 (Bankr. D. N.J. Mar. 15, 2019) (limits the funds available to
the committee to undertake an investigation of prepetition secured parties); In re
Promise Healthcare Group, LLC, et al., Case No. 18-12491, Docket No. 218, 9 40
(Bankr. D. Del. Dec. 4, 2018 (limiting the monies available to fund the committee’s
investigation). The Lenders should not be required to fund an open checkbook in
connection with any investigation or prosecution of claims against them. The
Lenders made an initial suggestion of a $20,000 investigation budget. The
Committee has not attempted to negotiate any specific budget for these purposes.
The Lenders propose the following provision in any further order on the

Financing Motion to resolve these issues:

RESPONSE TO COMMITTEE OBJECTIONS TO

DEBTORS’ REQUEST FOR FINAL ORDER MILLER NA/SxEcgNREéR{T\M\;& DUNN LLP
AUTHORIZING POSTPETITION FINANCING, USE OF T: 206.624.8300 | F: 206.340.9599
CASH COLLATERAL AND RELATED RELIEF - 11 2801 ALASKAN WAY, SUITE 300

SEATTLE, WASHINGTON 98121

19-01189-FLK11 Doc 242 Filed 06/11/19 Entered 06/11/19 11:45:12 Pg 11 of 17



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Investigation Period and Challenge. Notwithstanding any other term of
this Order, an adversary proceeding or contested matter challenging the
amount of the Outstanding Lapis 2017 Loan Obligations or
Outstanding Lapis 2019 Loan Obligations, the validity, extent,
enforceability, perfection, or priority of the Lapis Secured Parties’
security interests and liens in respect thereof, or otherwise asserting any
claims or causes of action against the Lapis Secured Parties, on behalf
of the Debtors’ estates (a “Challenge”), may be filed by any Committee
no more than seventy-five (75) days after the Petition Date (such period
of time, the “Investigation Period”). Any Committee shall be and is
hereby granted standing and authority to file a Challenge raising any
and all claims and defenses relating thereto. To the extent no Challenge
against the Lapis Secured Parties is commenced during the
Investigation Period then (i) any repayment of the Debtors’ obligations
to the Lapis Secured Parties shall be deemed final and indefeasible, not
subject to subordination or recharacterization, and otherwise
unavoidable, (i1) the Lapis Secured Parties’ claims against the Debtors
under the applicable 2017 Lapis Loan Documents and 2019 Lapis Loan
Documents shall constitute allowed claims, not subject to
subordination, offset, recoupment, recharacterization, and otherwise
unavoidable, for all purposes in the Chapter 11 Cases and any
subsequent Chapter 7 case or cases, (ii1) the Lapis Secured Parties’ liens
on Lapis Prepetition Collateral shall be deemed legal, valid, binding,
perfected, not subject to defense, counterclaim, offset of any kind,
subordination and otherwise unavoidable, (iv) the Lapis Secured
Parties’ liens on Lapis Prepetition Collateral and claims shall not be
subject to any other or further claims, causes of action, or challenges by
any party in interest including, without limitation, any successor
thereto; and (v) the Lapis Secured Parties and their affiliates, agents,
attorneys, officers, directors, and employees, shall be deemed released
of all claims and/or causes of action by, and liabilities owing to, the
Debtors, any Committee, the Debtors’ estates, all parties in interest, and
any subsequently appointed trustee arising out of or based on any facts
or circumstances occurring prior to the date hereof; provided that if one
or more claims are timely under this Paragraph and properly filed, then
except for such claims, all other potential claims and causes of action
are hereby deemed forever waived and barred.
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5. The Lenders are Entitled to Adequate Protection Interest
Payments

The Lenders should receive adequate protection payments as well. Courts
have recognized that adequate protection may include periodic payments of amounts
due on obligations such as the obligations owed to the Lenders here. See In re
Calpine Corp., 365 B.R. 392, 397 (Bankr. S.D.N.Y. 2007); In re Revco D.S., Inc.,
901 F.2d 1359 (6™ Cir. 1990) (acknowledging lower court’s approval of adequate
protection that included payments on prepetition bonds). Adequate protection
payments are appropriate under the circumstances of these cases.

The Committee’s primary issue appears to be that “a draw on the DIP

Financing will be extremely costly to the Debtors’ estates[.]” Committee Objection,

p. 16. Tellingly, the Committee does not object to the Debtors’ entry into such an
“extremely costly” loan per se. The Debtors in fact indicated at the May 8, 2019
hearing on the Financing Motion that the Debtors intend to draw the full $36 million

regardless of whether it is needed. See Hearing Transcript, atp. 1.> With the Debtors

planning to draw the DIP loan balance anyway, the Committee’s position is
meaningless.

Postpetition payments are otherwise a common form of adequate protection,

s The hearing transcript is an exhibit to the Lenders’ Objection.
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both in Washington State and elsewhere. See In re Soas, LLC, Case No. 19-10928,
Docket No. 36, 4 5(vii) (Bankr. W.D. Wash. April 1, 2019) (providing monthly
interest payments as part of the adequate protection to a lender on account of the
debtor’s use of cash collateral); In re Ocean Services, LLC, et al., Case No. 18-
13512, Docket No. 150, § 5(a) (Bankr. W.D. Wash. Dec. 13, 2018) (same); In re The
Dry Eye Company, LLC, Case No. 18-12353, Docket No. 29, § 2(f) (Bankr. W.D.
Wash. July 6, 2018) (providing monthly payments as part of adequate protection for
use of cash collateral); In re Ries Productions LLC, Case No. 18-10636, Docket No.
24, 9 3(a) (Bankr. W.D. Wash. Feb 23, 2018) (providing monthly adequate
protection payments in the form of “all current debt service payments”); In re
Morehead Memorial Hospital, Case No. 17-10775, Docket No. 480, 9 10(a) (Bankr.
M.D. N.C. Dec. 21, 2017) (providing interest payments to secured creditor as part
of adequate protection for the use of cash collateral); In re Door to Door Storage,
Inc., Case No. 16-15618, Docket No. 160, 9 5(a) (Bankr. W.D. Wash. Jan. 19, 2017)
(providing interest payments to secured creditor as part of adequate protection for
the use of cash collateral); In re Aceto Corporation, et al., Case No. 19-13448,
Docket No. 141, q 16 (Bankr. D. N.J. Mar. 15, 2019) (providing adequate protection
payments to prepetition lenders in the form of, inter alia, accrued and unpaid fees

and interest).
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More importantly, the Committee ignores Section 506, which entitles the
Lenders to postpetition interest on their claims if, as the Debtors and the Committee
argue, the Lenders are oversecured. If the Debtors are permitted to impose the
proposed financing on the Lenders on the purported basis that the Lenders are
oversecured, the Lenders should receive the postpetition interest to which they are
entitled under the Bankruptcy Code.

6. The Committee’s Remaining Objections Should be Overruled

Finally, the Court should reject the hodgepodge of other complaints raised by
the Committee concerning the Lenders’ adequate protection needs and the Lenders’
ability to raise these arguments in the context of the June 2019 hearing. For the
reasons specified in the Lenders’ Objection, the Lenders’ objections to the Financing
Motion are appropriate in the context of the anticipated hearing, and the Lenders are
willing to consent to the Financing Motion, but only if appropriate adequate
protection is given.

RESERVATION OF RIGHTS

The Lenders reserve all rights to supplement and/or amend the foregoing

arguments at any time prior to the Final Hearing.

RESPONSE TO COMMITTEE OBJECTIONS TO

DEBTORS’ REQUEST FOR FINAL ORDER MILLER NA/S\EC)CI%NRE%R{T\M\% DUNN LLP
AUTHORIZING POSTPETITION FINANCING, USE OF T: 206.624.8300 | F: 206.340.9599
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CONCLUSION

WHEREFORE, the Lenders request that the Court (1) condition and otherwise
limit relief on the Financing Motion in order to provide the Lenders with the forms
of adequate protection requested in the Lenders’ Objection; (ii) overrule the
Committee’s Objection; and (ii1) grant such further relief as the Court deems
appropriate.

[signatures follow]

RESPONSE TO COMMITTEE OBJECTIONS TO

DEBTORS’ REQUEST FOR FINAL ORDER MILLER NA%E&&%&?M\% DUNN LLP
AUTHORIZING POSTPETITION FINANCING, USE OF T: 206.624.8300 | F: 206.340.9599
CASH COLLATERAL AND RELATED RELIEF - 16 2801 ALASKAN WAY, SUITE 300

SEATTLE, WASHINGTON 98121
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DATED this 11" day of June, 2019.

MILLER NASH GRAHAM & DUNN LLP

/s/ Mark D. Northrup
Mark D. Northrup
WSBA No. 16947

mark.northrup@millernash.com
(206) 624-8300

Attorneys for UMB Bank, N.A., as bond
trustee and Lapis Advisers LP as agent

and

William W. Kannel (Pro Hac Vice)
Ian A. Hammel (Pro Hac Vice)
Timothy J. McKeon (Pro Hac Vice)
MINTZ LEVIN COHN FERRIS
GLOVSKY AND POPEO, P.C.

One Financial Center

Boston, Massachusetts 02111

(617) 542-6000

Email: bkannel@mintz.com
iahammel(@mintz.com
tymckeon@mintz.com

Attorneys for UMB Bank, N.A., as bond
trustee and Lapis Advisers, L.P. as Agent
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF WASHINGTON

Lead Case No. 19-01189-11

IN RE: Jointly Administered
ASTRIA HEALTH, et al. ORDER (I) AUTHORIZING
THE DEBTORS TO OBTAIN POSTPETITION
Debtors. FINANCING; (I) GRANTING SECURITY

INTERESTS AND SUPERPRIORITY
ADMINISTRATIVE EXPENSE STATUS; (I1I)
GRANTING ADEQUATE PROTECTION TO
CERTAIN PREPETITION SECURED CREDIT
PARTIES; (IV) MODIFYING THE AUTOMATIC
STAY; (V) AUTHORIZING THE DEBTORS TO
ENTER INTO AGREEMENTS WITH JMB

AL PARTNERS

! The Debtors, along with their case numbers, are as follows: Astria Health (19-01189-11), Glacier
Canyon, LLC (19-01193-11), Kitchen and Bath Furnishings, LLC (19-01194-11), Oxbow
Summit, LLC (19-01195-11), SHC Holdco, LLC (19-01196-11), SHC Medical Center-Toppenish
(19-01190-11), SHC Medical Center-Yakima (19-01192-11), Sunnyside Community Hospital
Association (19-01191-11), Sunnyside Community Hospital Home Medical Supply, LLC
(19-01197-11), Sunnyside Home Health (19-01198-11), Sunnyside Professional Services, LLC
(19-01199-11), Yakima Home Care Holdings, LLC (19-01201-11), and Yakima HMA Home

Health, LLC (19-19-01200-11).. BUsH KORNFELD LLP
601 LD LLP
Seattle,
Interim DIP/Cash Collateral Order 5000

98101-2373
292-2110

11089191 \V-5 Facsimile (206) 292-2104
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Busit KORNFELD LLP
LAW OFFICES
601 Union St Suite 5000
Seattle, Washington 98101-2373
Telephone (206) 292-2110
Facsimile (206) 292-2104

AUTHORIZING USE OF CASH COLLATERAL;
AND (VID)
AND-(VII)-GRANTING RELATED RELIEF

THIS MATTER having come before the Court upon the motion (the

“Maotion”)* of the above-captioned debtors (the “Debtors” or the “Borrowers”) in

the above-captioned chapter 11 cases (the “Chapter 11 Cases”), pursuant to
sections 105, 361, 362, 363, 364 and 507 of title 11 of the United States Code, (11
U.S.C. §§ 101 et seq., as amended, the ° ), Rules 2002 and 4001
of the Federal Rules of Bankruptcy Procedure (the ), and
Rules 2002-1 and 4001-3 of the Local Bankruptcy Rules of the United States
Bankruptcy Court for the Eastern District of Washington (“LBR”), seeking entry
of an interim order (the “Interim Order”) and a final order (the “Final Order”)
granting inter alia:

i. authority, pursuant to sections 105, 363, and 364(c) and 364(d) of the
Bankruptcy Code, for each of the Debtors, jointly and severally, to obtain senior
secured financing (“DIP_Facility”) in an aggregate

principal amount of up to $36 million (of which (x) $28 million (the “Interim

Order upon satisfaction or waiver of the borrowing conditions set forth in the DIP

Loan Documents (as defined below) and

2 Unless stated otherwise, capitalized terms used but not otherwise defined herein
shall have the meanings ascribed to them in the Motion or the DIP Loan
Agreement (as defined below), as applicable.

Intsrim DIP/Cash Collateral Order -2-
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Seattle, Washington 98101-2373
Telephone (206) 292-2110
Facsimile (206) 292-2104

the balance shall be
made available to the Debtors at intervals and in
amounts set forth in the DIP Loan Agreement (as defined below));

ii. authority (a) for the Debtors to enter into that certain Senior Secured,
Super-Priority Debtor-in-Possession Loan and Security Agreement, among the
Debtors as Borrowers, the non-filing affiliates of the Debtors party thereto as
guarantors, and JMB Capital Partners Lending, LLC, as Lender (the “DIP.
Lender”) in substantially the same form as attached hereto as Exhibit 1 (as
amended, restated, supplemented or otherwise modified from time to time in
accordance with the terms thereof, the ¢ ” and, together with
any ancillary, collateral or related documents and agreements, the “DIP Loan
Documents™);

iii. authority for the Debtors to use the DIP Facility and the proceeds
thereof in accordance with the DIP Loan Documents to (a) fund the post-petition
working capital needs of the Debtors during the pendency of the Chapter 11 Cases,
(b) pay fees, costs and expenses of the DIP Facility on the terms and conditions
described in the DIP Loan Documents, (c) pay all Outstanding Prepetition Banner
Bank Obligations and Outstanding Prepetition MidCap Obligations (each as

defined below) and (d) pay the allowed administrative costs and expenses of the

Intqg]iw_ 5DIP/Cash Collateral Order 3-
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601 Union St., Suite 5000
Seattle, Washington 98101-2373
Telephone (206) 292-2110
Facsimile (206) 292-2104

Chapter 11 Cases, in each case, solely in accordance with the DIP Loan Documents
(including the Budget), thisthe Interim Order, and thethis Final Order;

iv. authority for the Debtors to grant to the DIP Lender valid, enforceable,
non-avoidable, automatically and fully perfected security interests, liens and
superpriority claims, including allowed superpriority administrative expense claims
pursuant to sections 364(c)(1) and 507(b) of the Bankruptcy Code, subject only to
the Carve-Out and liens pursuant to sections 364(c)(2), 364(c)(3) and 364(d)(1) of
the Bankruptcy Code in the DIP Collateral (as defined below) (and all proceeds
thereof), including, without limitation, all property constituting “Cash Collateral,”
as defined in section 363(a) of the Bankruptcy Code, (“Cash Collateral”), to
secure all DIP Obligations (as defined below), as more fully set forth in this

InterimFinal Order, subject only to the Carve-Out (as defined below);

n-entey-of-the Final-Order-waiver by

the Debtors of all rights to surcharge against the collateral of the DIP Lender and
Lapis Secured Parties pursuant to section 506(c) of the Bankruptcy Code;

Vi, subjeet-to-and-enly-effective-upon-entry-of-the Final-Order-waiver of
the equitable doctrine of marshaling or any other similar doctrine with respect to
any collateral of the DIP Lender;

vii. providing adequate protection to the Lapis Secured Parties to the

extent set forth herein;

Intsrim, DIP/Cash Collateral Order - 4-

19-011
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viii. modification of the automatic stay to the extent hereinafter set forth

and waiving the 14-day stay provisions of Bankruptcy Rules 4001(a)(3) and

6004 (h)-ix—the-scheduling-of-afinal-hearing

approving netice-procedures-with-respeet-thereto; and
ix. x-related relief.
The Court having considered the Motion and the exhibits attached thereto,

the evidence submitted or adduced and the arguments of counsel made at the

interim hearing held on May 8, 2019 (the “Interim Hearing”) and the final hearing_

and having found that due and proper

notice (the “Notice”) of the Motion the Interim Hearing and the InterimFinal

Hearing having been served by the Debtors in accordance with Bankruptcy Rule
4001 and 9006 and LBR 2002-1 on (i) the Office of the United States Trustee for
the Eastern District of Washington, (ii) counsel for the Prepetition Secured

Creditors, (iii) counsel for the DIP Lender, (iv) all alleged secured creditors, (v)

i) the thirty largest general unsecured
creditors appearing on the list filed in accordance with Bankruptcy Rule 1007(d),
and (vivii) any parties requesting special notice; and the InterimFinal Hearing to

consider the interimfinal relief requested in the Motion having been held and

Interim DIP/Cash Collateral Order - 5-
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concluded; and all objections, if any, to the relief requested in the
Motion having been withdrawn, resolved or overruled by the Court; and it
appearing to the Court that granting the interim relief requested is necessary to
avoid potential immediate and irreparable harm to the Debtors and their estates and
otherwise is fair and reasonable and in the best interests of the Debtors, their
estates, and their creditors and equity holders, and is essential for the continued
operation of the Debtors’ businesses and represents a sound exercise of the
Debtors’ business judgment; and after due deliberation and consideration, and for
good and sufficient cause appearing therefor;

THIS COURT HEREBY MAKES THE FOLLOWING FINDINGS OF
FACT AND CONCLUSIONS OF LAW BASED UPON THE MOTION, THE
REPRESENTATIONS OF COUNSEL AND EVIDENCE SUBMITTED
PRIOR TO AND DURING THE HEARING:®

A. . On May 6, 2019 (the ° "), the Debtors
filed voluntary petitions under chapter 11 of the Bankruptcy Code in the United
States Bankruptcy Court for the Eastern District of Washington (the “Court”)
commencing these Chapter 11 Cases.

B. . The Debtors are continuing in the

management and operation of their businesses and properties as debtors in

3 To the extent, any findings of fact constitute conclusions of law, they are adopted
as such, and vice versa, pursuant to Fed. R. Bankr. P. 7052.

m}g&im 5DIP/Cash Collateral Order 6-
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possession pursuant to sections 1107 and 1108 of the Bankruptcy Code. No trustee
or examiner has been appointed in these Chapter 11 Cases.

C. Notice. Notice of the IaterimFinal Hearing and the relief requested in
the Motion has been provided by the Debtors to certain parties in interest,
including on (i) the Office of the United States Trustee for the Eastern District of
Washington, (ii) counsel for the Prepetition Secured Creditors, (iii) counsel for the
DIP Lender, (iv) all alleged secured creditors, (v) counsel to the Committee, (vi)
the thirty largest general unsecured creditors appearing on the list filed in
accordance with Rule 1007(d), and (xiyii) any parties requesting special notice.

D.  Jurisdiction and Venue. This Court has core jurisdiction over the
persons and property affected hereby pursuant to 28 U.S.C. §§ 157(b) and 1334.
Consideration of the Motion constitutes a core proceeding under 28 U.S.C. §
157(b)(2). Venue for the Chapter 11 Cases and proceedings on the Motion is
proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409.

E. Committee Formation. On May 23, 2019, the United States Trustee

for the Eastern District of Washington (the “U.S. Trustee™) appointed an official

committee of unsecured creditors in these Chapter 11 Cases pursuant to section

F. E-No Credit Available on More Favorable Terms. The Debtors are

unable to procure financing in the form of unsecured credit allowable as an

administrative expense under §§ 364(a), 364(b), or 503(b)(1) of the Bankruptcy

Interim, DIP/Cash Collateral Order - 7-
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Code and have been unable to procure the necessary financing on terms more
favorable, taken as a whole, than the financing offered by DIP Lender pursuant to
the DIP Loan Documents.

G. . It is in the best interests of the Debtors’
estates and creditors that the Debtors be allowed to enter into the DIP Facility to
obtain postpetition secured financing from the DIP Lender under the terms and
conditions set forth herein and in the DIP Loan Documents, as such financing is
necessary to avoid immediate and irreparable harm to the Debtors’ estates and for
the continued operation of the Debtors’ businesses.

H. . The extension of credit and financial accommodations
under the DIP Loan Documents are fair, reasonable, in good faith, negotiated at
arm’s length, reflect the Debtors’ exercise of prudent business judgment, and are
supported by reasonably equivalent value and fair consideration. Accordingly, the
DIP Lender is entitled to the protections of Bankruptcy Code section 364(e).

L . The relief requested in the Motion is necessary,
essential and appropriate, and is in the best interest of and will benefit the Debtors,
their creditors and their estates, as its implementation will, among other things,
provide the Debtors with the necessary liquidity to (1) minimize disruption to the
Debtors’ businesses and ongoing operations, (2) preserve and maximize the value

of the Debtors’ estates for the benefit of all the Debtors’ creditors, and (3) avoid

[ ;']imSDIP/Cash Collateral Order - 8-
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potential immediate and irreparable harm to the Debtors, their creditors, their

businesses, their employees, and their assets.

L . The terms of the DIP Loan
the various claims, superpriority claims, and other protections granted in the
Interim Order ill not be affected by any subsequent reversal
or modification of the Interim Order or , as provided in
section 364(e) of the Bankruptcy Code, which is applicable to the postpetition
financing arrangement contemplated in the DIP Loan Documents, are necessary in
order to induce the DIP Lender to provide postpetition financing to the Debtors.

K. . The Debtors do not have
sufficient and reliable sources of working capital, including cash collateral, to
continue to operate their businesses in the ordinary course of business without the
financing requested in the Motion. The Debtors’ ability to maintain business
relationships with their vendors, suppliers and customers, to pay their employees,
and to otherwise fund their operations is essential to the Debtors’ continued
viability as the Debtors seek to maximize the value of the assets of their estates for
the benefit of all creditors of the Debtors. The ability of the Debtors to obtain
sufficient and stable working capital and liquidity through the proposed
post-petition financing arrangements with the DIP Lender as set forth in

Interi Order and the DIP Loan Documents is vital to the

]Ingqgr]imsDIP/Cash Collateral Order -9-
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preservation and maintenance of the going concern value of each Debtor.
Accordingly, the Debtors have an immediate need to obtain the postpetition
financing in order to, among other things, permit the orderly continuation of the
operation of their businesses, minimize the disruption of their business operations,
and preserve and maximize the value of the assets of the Debtors’ bankruptcy
estates in order to maximize the recovery to all creditors of the estates.

N K—Need to Use Cash Collateral. The Debtors need to use Cash

Collateral, in order to, among other things, preserve, maintain and maximize the
value of their assets and businesses. The ability of the Debtors to maintain
liquidity through the use of Cash Collateral is vital to the Debtors and their efforts
to maximize the value of their assets. Accordingly, the Debtors have demonstrated
good and sufficient cause for the relief granted herein.

M.  L—Sections 506(c) and 552(b). As material inducement to the DIP

Lender to agree to provide the DIP Facility, and in exchange for the DIP Lendet’s
agreement to subordinate their superpriority claims to the Carve-Out, subjeet—to-
entry—of-the—Final-Order—this Court approves (i) the waiver by Debtors of any
equities of the case exceptions under section 552(b) of the Bankruptcy Code and
(ii)_the waiver by Debtors of the provisions of section 506(c) of the Bankruptcy

Code. As material inducement to the Lapis Secured Parties to agree to consent (0

subordinate their superpriority claims to the Carve-Out, this Court approves the

Intsrip DIP/Cash Collateral Order -10-
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waiver by Debtors of any equities of the case exceptions under section 552(b) of

the Bankruptcy Code and the waiver by Debtors of the provisions of section 506(c¢)

N. M- Priming_of Prepetition Liens. The priming of the Lapis

Subordinated Sunnyside Liens and Lapis Subordinated A/R Liens by the DIP
Lender under section 364(d)(1) of the Bankruptcy Code, solely to the extent set
forth in the DIP Loan Documents and as further described below, will enable the
Debtors to obtain the DIP Facility and, among other benefits, continue to operate
their businesses for the benefit of their estates and stakeholders.

0. N_Pre-Petition Debt. The Debtors were, prior to the Petition Date,
party to the following agreements, with the following parties (collectively, the

“Prepetition Secured Parties”):

(a)  Banner Bank Prepetition Debt.

a. Prior to the commencement of the Chapter 11 Cases,
Sunnyside Community Hospital Association
(“Sunnyside”) entered into various Business Loan
Agreements, dated December 30, 2010, May 19, 2015,
March 21, 2016, August 2, 2016, October 6, 2016, March
21, 2017, and May 4, 2018, each between Banner Bank
and Sunnyside (as each such agreement has been
amended, modified, or supplemented to date, the
“Banner Bank Loan Documents™), providing Sunnyside
with financing in the aggregate principal amount of
$27,006,225. The advances made pursuant to the Banner
Bank Loan Documents are secured by a first priority lien
(the “Banner Senior Sunnyside Liens™) on all personal
property and certain real property of Sunnyside as set
forth in the Banner Bank Loan Documents and associated

]IB;gqgrliWSDIP/Cash Collateral Order -11 -
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documents (such assets the ° ).
As of the Petition Date, Sunnyside is indebted to Banner
Bank in the approximate principal amount of $10.6
million.

MidCap Financial Prepetition Debt.

a.

Prior to the commencement of the Chapter 11 Cases,
SHC Holdco, LLC ( "), SHC Medical Center —
Yakima (‘ "), SHC Medical Center — Toppenish
¢ ’ Yakima Home Care Holdings, LLC, and
Yakima HMA Home Health, LLC, as co-borrowers
(collectively, the ° ), entered into
that certain Credit and Security Agreement dated
September 18, 2017 (the )
and those related loan documents (all as amended,
modified, or supplemented to date, collectively with the
MidCap Credit Agreement, the °
), with the lenders party thereto (the
”) and MidCap Financial Trust as
agent for the MidCap Lenders (the ° ™),
providing the MidCap Borrowers with a revolving loan
facility in the maximum principal amount of $15 million.
The advances made pursuant to the MidCap Credit
Agreement are secured by first
priority lien and security interest (the
”) on the assets of the MidCap Borrowers set
forth in Schedule 9.1 to the MidCap Credit Agreement
(such assets, the ). As of the
Petition Date, the MidCap Borrowers are indebted to the
MidCap Lenders in the approximate principal amount of
$10.7 million.

4

Lapis Prepetition Debt.

a.

Pursuant to that certain Bond Indenture, dated as of
November 1, 2017, between Washington Health Care
Facilities Authority (the ° ”), as issuer and
UMB Bank, N.A. as the bond trustee (the “Bond

) for the bondholders, certain entities affiliated
with Lapis Advisers, L.P., the Authority issued $27

Interim, DIP/Cash Collateral Order -12-
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1 million of tax-exempt Washington Health Care Facilities
Authority Revenue Bonds, Series 2017A (the “Series
2 2017A Bonds”) and $84 million of tax-exempt
Washington Health Care Facilities Authority Revenue
3 Bonds, Series 2017B (the ° ” and,
together with the Series 2017A Bonds, collectively the
4 “2017 Bonds”™).
5 b. Also on November 1, 2017, Yakima, Toppenish, Holdco,
6 ”), entered into a Loan and Security
Agreement (the ’) with the
7 Authority, wherein the Authority loaned the proceeds of
the sale of the 2017 Bonds ($35.4 million) (the “Lapis
8 2017 Loan™) to the Lapis 2017 Loan Borrowers.
9 of the other Debtors, as well as certain other non-filing
affiliates, as guarantors (the “Lapis 2017 Loan
10 Guarantors”), entered into a Continuing Guaranty (the
‘ > and together with the
11 Lapis 2017 Loan Agreeme
, the “Lapis
12 ”), dated November 1, 2017,
wherein the Lapis 2017 Loan Guarantors agreed to
13 guaranty the obligations of the Lapis 2017 Loan
Borrowers under the Lapis 2017 Loan. The advances
14 made pursuant to the Lapis 2017 Loan are secured by_
15 including (i) a first priority lien (the °
Holdco Liens”) on the assets of the Lapis 2017 Loan
16 Borrowers not subject to the MidCap Senior A/R Liens,
(ii) a junior lien (the ) on the
17 assets of the Lapis 2017 Loan Borrowers subordinate and
subject to the MidCap Senior A/R Liens, and (iii)
18 lien (the ¢ ) on the assets of
the Lapis 2017 Loan Guarantors subordinate and subject
19 to the Banner Senior Sunnyside Liens (collectively, the
¢ ). See Intercreditor
20 and Lien Subordination Agreement, dated as of

November 1, 2017 (as amended, modified, or
21

Intq&im 5DlP/Cash Collateral Order -13-
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supplemented to date), by and among the Bond Trustee,
MidCap Funding IV Trust, a Delaware statutory trust, as
successor-by-assignment to MidCap Financial Trust, in
its capacity as the MidCap Agent, Astria, the Lapis 2017
Loan Borrowers and Sunnys1de As of the Petltlon Date

co-borrowers (the “Lapis 2!119 Loan Borrowers”),
entered into a Credit Agreement dated January 18, 2019

(the “Lapis 2019 Loan Agreement”) with Lapis
Advisers LP (“Lapis Agent”), as agent for lenders party

thereto (the “Lapis 2019 Loan Lenders”), whereby the

Lapis 2019 Loan Lenders agreed to make advances to the
Lapis 2019 Loan Borrowers in the principal amount of up

to $10 million (the « apls 2[)19 Loan”) Heoldeor

I:{-@Im_@@gmgaﬂeb_tm, as well as certain other
non-filing affiliates, as guarantors (the “Lapis 2019 Loan

Guarantors”), entered into a Continuing Guaranty (the
“Lapis 2019 Loan Guaranty” and together with the

Lapls 2019 Loan Agreement and_aﬂ_mhgr_dgc_umgms_

2viden 019 Toan the “Lapis
2012 Loag Documents”) dated January 18, 2019,

wherein the Lapis 2019 Loan Guarantors agreed to
guaranty the obligations of the Lapis 2019 Loan
Borrowers under the Lapis 2019 Loan. The advances
made pursuant to the Lapis 2019 Loan are secured by

Interim, DIP/Cash Collateral Order -14-
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substantially all of the assets of all of the Debtors,
including (i) a junior lien (the “Lapis 2019 Sunnyside
Liens” and together with the Lapis 2017 Sunnyside
Liens, the “Lapi rdinate nnyside Liens”) on
the assets of the Lapis 2019 Borrowers subordinate and
subject to the Banner Senior Sunnyside Liens_and liens
on the assets of the Lapis 2019 Borrowers associated with
the Lapis 2017 Loan, (ii) a junior lien (the “Lapis 2019
SHC Holdco Liens” and together with the Lapis 2017
SHC Holdco Liens, the “Lapis Senior Holdco Liens”)
on the assets of the Lapis 2019 Loan Guarantors not
subject to the MidCap Senior A/R Liens as set forth in the
Lapis 2019 Loan Documents, and (iii) a junior lien (the
“Lapis 2019 A/R Liens” and together with the Lapis
2017 Priority A/R Liens, the “Lapis Subordinated A/R
Liens”) on the MidCap Priority Collateral (such assets,

the “Lapis 2019 CeHateralloan Liens” and together
with the Lapis 2017 Loan Collateral, the “Lapis

the “apls Prepetltlgn Collatgral”) Asof the
Petition Date, the amounts owing on the 2019 Lapis Loan.
mﬂgg_g#wp@d:prmmpal_m_mg amount of

{mda%e—]:aﬂis%@-l-g—lzeﬁﬁﬁlillﬂlﬂﬂ,mm; (ii) accrued but

unoald interest _in_the amount of $477 534: and (iii)

As used herein “Prepetition Credit Liens” shall mean

the Banner Senior Sunnyside Liens, MidCap Senior A/R
Liens, Lapis Senior Holdco Liens, Lapis Subordinated
A/R Liens, and Lapis Subordinated Sunnyside Liens. As

used herein “Prepetition Collateral” shall mean the

Banner Bank Collateral, MidCap A/R Collateral, and
Lapis Prepetition Collateral.

©-Adequate Protection. The Bond Trustee, on behalf of itself and the

holders of the 2017 Bonds (the “Bondholders™) and the Lapis Agent, on behalf of

mggg]imsDIP/Cash Collateral Order -15-
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itself and the Lapis 2019 Loan Lenders (collectively, the “Lapis Secured Parties”
are entitled to receive adequate protection on account of their interests in the Lapis

Prepetition Collateral pursuant to sections 361, 362, and 363 of the Bankruptcy

Fapis-Prepetition-Colateral-H . As part of the adequate

=]

protection provided by this faterimFinal Order, the Lapis Secured Parties shall

receive, among other things, replacement liens;_and superpriority claims (to the

interests in the Lapis Prepetition Collateral) and reporting information, subject and

. The terms of the Adequate Protection Obligations

business judgment and are-sufficientthe

ent to allow the Debtors’ use of the Lapis Prepetition

Collateral (including the Cash Collateral) and to permit the priming of the Lapis.

er relief granted in this faterimEinal Order.
Q.  P-Immediate Entry. Sufficient cause exists for immediate entry of this
InterimFinal Order pursuant to Bankruptcy Rule 4001(c)(2).
Based upon the foregoing findings and conclusions, the Motion and the
record before the Court with respect to the Motion, and good and sufficient cause
appearing therefor,

IT IS HEREBY ORDERED that:

m;gqgr]imsDIP/Cash Collateral Order -16 -
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1. . The DIP Facility is hereby approve
basis on the terms of this Order. Any objections to the relief requested
in the Motion that have not been withdrawn, waived or settle
Order, and all reservations of rights included therein, are hereby denied and

.. The
Debtors are authorized, pursuant to section 364 of the Bankruptcy Code, to enter
into and be a party to the DIP Facility pursuant to the DIP Loan Documents (with
such changes, if any, as were authorized to be made as amendments to the DIP
Loan Documents in accordance with this Order), to perform under the
DIP Loan Documents and such other and additional documents necessary or
desired to implement the DIP Facility or the DIP Loan Documents, and to obtain
postpetition secured financing from the DIP Lender, to avoid immediate and
irreparable harm to the Debtors’ estates.

2. . The DIP Loan Documents shall constitute and
evidence the valid and binding effect of the Debtors’ obligations under the DIP
Facility, which DIP Obligations shall be legal, valid, and binding obligations of the
Debtors party thereto and enforceable against the Debtors, their estates, any
successors thereto, including, without limitation, any trustee appointed in any of
the Debtors’ cases, or in any case under chapter 7 of the Bankruptcy Code upon the
conversion of any such cases, or in any other proceedings superseding or related to

any of the foregoing, any successors thereto, and any party determined to be the

ntqg}im 5DIP/Cash Collateral Order -17-
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beneficial owner of the DIP Collateral by this Court. The Debtors and their
successors shall be jointly and severally liable for repayment of any funds
advanced pursuant to the DIP Loan Documents, together with interest thereon, at
the times and in the amounts set forth in the DIP Loan Documents and all
Obligations as defined and provided for in the DIP Loan Agreement (collectively,
the “DIP_Obligations”). No obligation, payment, transfer or grant of security
under the DIP Loan Documents or the-Iaterimthis Final Order, with respect to the
DIP Facility shall be stayed, restrained, voided, voidable or recoverable under the
Bankruptcy Code or under any applicable non-bankruptcy law, or subject to any
defense, reduction, setoff, recoupment or counterclaim.

3. Authorization to Borrow. Upoen-entiey-efthis-nterim-Order-and-during-
the—period—prior—to—entry—of theFinal-Order—theThe Debtors are immediately
authorized to borrow from the DIP Lender under the DIP Facility;—the—tnterim-

$2 iHien_the amounts set forth in the DIP [oan Agreement,
subject to the terms and conditions set forth in the DIP Loan Documents and this
InterimFinal Order. Subject to the terms and conditions of this InterimFinal Order
and the DIP Loan Documents, the Debtors are authorized to use Cash Collateral
until the earlier of (a) the Maturity Date and (b) the date upon which the Debtors’
right to use Cash Collateral is terminated hereunder-as-a—result—of-an-Event-of

Default (as-defined-in-the DIR-Loan-Agreement)-which-remains-continuing-and-has-

lllrgg‘g;]im_ 5DIP/Cash Collateral Order -18 -
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. Once repaid, the DIP Facility Loans incurred

may not be re-borrowed.

4. . The Debtors shall use advances of credit under the
DIP Facility (the * ") only for the express purposes specifically
set forth in this Order and the DIP Loan Documents. The Debtors are

authorized to use the proceeds of the DIP Facility Loans to (a) fund the
post-petition working capital needs of the Debtors during the pendency of the
Chapter 11 Cases, (b) pay fees, costs and expenses of the DIP Facility on the terms
and conditions described in the DIP Loan Documents, (c) pay all Outstanding
Prepetition Banner Bank Obligations and Outstanding Prepetition MidCap
Obligations; and (d) pay the allowed administrative costs and expenses of the
Chapter 11 Cases, in each case, solely in accordance with the DIP Loan Documents
(including, but not limited to, the Budget) and this Order.
Notwithstanding anything herein, the extensions of credit under the DIP Facility
shall not constitute cash collateral of the Prepetition Secured Parties.
5

Upon entry of this Interim Order, the Debtors shall use the proceeds
of the DIP Facility to pay (a) all outstanding obligations now due and payable to
Banner Bank under the Banner Bank Loan Documents in full (including

obligations that accrued postpetition) (the

”), in accordance with the terms, conditions, and procedures set

]IQQXIWSDIP/Cash Collateral Order -19-
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forth in the DIP Loan Documents, and (b) all outstanding obligations now due and
payable to the MidCap Lenders under the MidCap Loan Documents in full
(including obligations that accrued postpetition) (the °

”), in accordance with the terms and conditions of the Banner
Bank Loan Documents and MidCap Loan Documents and the terms, conditions,
and procedures set forth in the DIP Loan Documents. In connection with the
payment of the Outstanding Prepetition Banner Bank Obligations and the
Outstanding Prepetition MidCap Obligations, the parties shall be authorized and
directed to execute the Banner Bank Payoff Letter and the MidCap Payoff Letter,
attached hereto as (collectively, the ¢ ). For purposes of calculating
and paying the Outstanding Prepetition MidCap Obligations, MidCap shall be
entitled to apply any collections it received after the Petition Date, and the
automatic stay is hereby modified to permit MidCap to apply such payments. The
terms and conditions contained in the Payoff Letters shall be binding on the
Debtors, their respective estates, and the Committee (defined below) (individually
or on behalf of the Debtors’ estates), except as provided below, as well as all other
parties in interest with respect to the Banner Bank Loan Documents and the
MidCap Loan Documents; provided, however, notwithstanding the foregoing
nothing in this Interim Order, including paragraphs N herein, or the payment of the
Outstanding Prepetition Banner Bank Obligations and Outstanding Prepetition

MidCap Obligations shall prejudice the rights of any official committee of

IInteg‘liw_sDIP/Cash Collateral Order -20-
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unsecured creditors appointed in these Chapter 11 Case (the ° ™), if
subsequently formed, to assert any claims the Debtors’ estates may hold against the
Prepetition Secured Parties to the extent the Committee has the standing to assert
such claims and provided such claims are asserted timely in accordance with the
requirements of the Bankruptcy Code or as otherwise hereafter ordered by this
Court; provided, further, that nothing in this Interim Order shall be construed or
deemed a waiver of any claims or defenses that Banner Bank or MidCap may have
in response to any claims asserted by the Committee, including, without limitation,
any rights or obligation that survive the payoff of the Outstanding Petition Banner
Bank Obligations and Outstanding Prepetition MidCap Obligations under the
Banner Bank Loan Documents and the MidCap Loan Documents, respectively. In
the event a claim is asserted against MidCap or the MidCap Lenders, including,
without limitation, (a) any challenge to the validity, enforceability, or priority of
the MidCap Loan Documents or the MidCap Senior A/R Liens, (b) a claim to
recover any payments made to MidCap Lenders under the MidCap Loan
Documents, including, without limitation, payment of the Outstanding Prepetition
MidCap Obligations, or (c) any other claim arising out of, or under the MidCap
Loan Documents and the MidCap Lenders’ and Borrowers’ relationship thereunder
(collectively, a ), and MidCap and the MidCap Lenders successfully
defend such Challenge, Debtors shall promptly reimburse MidCap and MidCap

Lenders all of their reasonable fees and expenses, including their attorneys’ fees

]Integ]imsD[P/Cash Collateral Order -21-
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and expenses, incurred in connection with responding to and defending the
Challenge (the ° ”).  Without limiting the foregoing, the
Challenge Claim shall be an allowed secured claim secured by the same assets as
secure the DIP Facility under this Order and the DIP Loan Documents, subject only
to the DIP Liens, and shall be an allowed administrative expenses under sections

503(b) and 507(a)(2) of the Bankruptcy Code.

6. . Except as otherwise provided herein or

approved by the DIP Lender, the proceeds from the DIP Facility and all ~ sh now

shall be used only in compliance with the terms of the DIP Loan Documents,
including the Budget. The Debtor shall comply with the reporting requirements
and obligations set forth in the DIP Loan Agreement.

7. . The (a) Commitment Fee; (b)
Funding Fee; (c) Work Fee, which shall serve as a retainer for the DIP Lender’s
counsel; (d) Exit Fee; and (e¢) Stated Maturity Fee are each hereby approved, and
the Debtors are hereby authorized and directed to and shall pay such fees in
accordance with, and on the terms set forth in this Order and the DIP
Loan Documents, as modified herein. The Debtors are also hereby authorized and
directed to pay upon demand, all other_reasonable fees, costs, expenses and other

amounts payable under the terms of this Order and the DIP Loan

Interim DIP/Cash Collateral Order -22-
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Documents and all other reasonable fees and out-of-pocket costs and expenses of
the DIP Lender in accordance with the terms of this Order and the
DIP Loan Documents (including, without limitation, the reasonable and
documented fees and out-of-pocket costs and expenses of Arent Fox LLP as
counsel and Southwell & O'Rourke, P.S. as local counsel to the DIP Lender to the
extent not covered by the portion of the Work Fee paid prior to the Petition Date),
subject to receiving a written invoice therefor. None of suc fees, costs,
expenses or other amounts shall be subject to Court approval except as otherwise
provided herein or required to be submitted in any particular format, and no
recipient of any such payment shall be required to file with respect thereto any
interim or final fee application with this Court; provided, however, that copies of

any such invoices shall be provided contemporaneously to the U.S. Truste

and the Committee; provided further, however, that such invoices
provided to the Committee ay be redacted to the extent
necessary to delete any information subject to the attorney-client privileg any
information constituting attorney work produc
information (the “Redactions”), and the provision of such invoices shall not
constitute a waiver of the attorney-client privilege or any benefits of the attorney
work product doctrine. If the U.S. Truste or the Committee
objects to the reasonableness of the fees and expenses of the DIP Lender, and such

objection cannot be resolved within ten (10) days of receipt of such invoices, the

IIB}SEW. 5DIP/Cash Collateral Order -23 -
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tieso or the Committee may file with the Court and

serve on the DIP Lender, an objection to the reasonableness of such fees and

expenses (each, a “Reasonableness Fee Objection™). Without limiting the

foregoing, if the Committee ebjeetsor Lapi

Redactions and such objection cannot be resolved within ten (10) days of receipt of
such invoices, the DIP Lender shall file with the Court and serve on the Debtors,
the Committee Lapis Secured Partiesa and the U.S. Trustee a request for Court
resolution of the disputes concerning the propriety of the disputed Redactions
(each, a “Redaction Fee Objection,” and each Reasonableness Fee Objection and
Redaction Fee Objection may be referred to herein generally as a “Fee
Objection”). The Debtors shall pay, in accordance with the terms and conditions of
thisInterimOrder-and—the Final Order, within ten (10) days after receipt of the
applicable invoice (a) the full amount invoiced if no Fee Objection has been timely
filed, and (b) the undisputed fees, costs, and expenses reflected on any invoice to
which a Fee Objection has been timely filed. All such unpaid reasonable fees,
costs, expenses and other amounts owed or payable to the DIP Lender shall be

secured by the DIP Collateral, s , and

afforded all of the priorities and protections afforded to the DIP Obligations

(subject to and subordinate to the Carve-Ouf) under this katerimFinal Order; and

the DIP Loan Documents, unti

Interim DIP/Cash Collateral Order -24-
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8. Indemnification. The Debtors are hereby authorized to and hereby

agree to indemnify and hold harmless the DIP Lender and its affiliates, directors,
officers, employees, agents, attorneys, or any other Person affiliated with or
representing the DIP Lender (collectively, an “Indemnified Party”) from and
against: (a) all obligations, demands, claims, damages, losses and liabilities
(including, without limitation, reasonable fees and disbursements of counsel)
(collectively, “Indemnity Claims”) as set forth in the DIP Loan Documents
including those asserted by any other party in connection with the transactions
contemplated by the DIP Loan Documents; and (b) all losses or expenses incurred,
or paid by the DIP Lender from, following, or arising from the transactions

contemplated by the DIP Loan Documents (including reasonable and documented

attorneys’ fees and expenses), except-for,

foc : Ty —_—ny

ii) Indemnity Claims and/or losses

directly caused by the DIP Lender’s gross negligence, or willful misconduct or bad
faith of DIP Lender. In the case of an investigation, litigation or other proceeding
to which the indemnity in this paragraph applies, such indemnity shall be effective
whether or not such investigation, litigation or proceeding is brought by any of the

Debtors or any of their respective directors, security holders or creditors, an-

Interim, DIP/Cash Collateral Order -25-
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Indemnified Party-or any other Person or an Indemnified Party is otherwise a party
thereto and whether or not the transactions contemplated hereby are consummated.
No Indemnified Party shall have any liability (whether direct or indirect, in
contract, tort or otherwise) to any Debtor or any of its subsidiaries or any
shareholders or creditors of the foregoing for or in connection with the transactions
contemplated hereby, except to the extent such liability is determined by a court of
competent jurisdiction in a final non-appealable judgment or order to have resulted
solely from such Indemnified Party’s gross negligence-ex, willful misconduct_or.
bad faith. All indemnities of the Indemnified Parties shall constitute DIP

Obligations secured by the DIP Collateral subject a

and afforded all of the priorities and protections afforded to the DIP Obligations

) under thisthe Interim Order, thethis

Final Order and the DIP Loan Documents.

0. Use of Cash Collateral. The Debtors are authorized to use Cash
Collateral in accordance with and pursuant to this IaterimFinal Order and the DIP
Loan Documents. Priorto-the-MaturityDate-and-until-indefeasible-paymentinfal-
of the DIP-Obligations—theThe Debtors agree that they will not use or seek to use
Cash Collateral other than pursuant to the terms of this daterimEinal Order.

10. DIP Superpriority Claims. In accordance with section 364(c)(1) of the
Bankruptcy Code, the DIP Obligations shall constitute allowed senior

administrative expense claims against each Debtor and their estates (the “DIP

m}gqglimsDIP/Cash Collateral Order -26-
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’) with priority in payment over any and all administrative
expenses at any time existing or arising, of any kind or nature whatsoever,
including, without limitation, the kinds specified or ordered pursuant to any
provision of the Bankruptcy Code, including, but not limited to, sections 105, 326,
328, 330, 331, 503(b), 506(c)
to-—section—506(e)-only), 507(a), 507(b), 726, 1113 and 1114 of the Bankruptcy
Code or otherwise, including those resulting from the conversion of any of the
Chapter 11 Cases pursuant to section 1112 of the Bankruptcy Code, whether or not
such expenses or claims may become secured by a judgment lien or other
non-consensual lien, levy or attachment; provided, however, that the DIP
Superpriority Claims shall be subject to and subordinate to only the Carve-Out;
provided, further th the DIP
Superpriority Claims shall have recourse to and be payable from all prepetition and
postpetition property and assets of the Debtors and the estates and all DIP
Collateral and all proceeds thereof, and (a) any and all avoidance power claims or
causes of action under sections 544, 545, 547, 548 through 551 and 553(b) of the
Bankruptcy Code (the ° ) and the proceeds thereof, (b)
prepetition tort claims, including claims against the Debtors’ current and former
directors and officers (if any) and the proceeds thereof; and (c) any deposit in
connection with a proposed Sale (whether terminated or otherwise) that becomes

property of the Debtors’ estates (a “Sale Deposit”) subject, however, only to the

Interim DIP/Cash Collateral Order -27-
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senior lien rights of a stalking horse purchaser and such stalking horse bid

11. DIP Liens.

(2)

security for the DIP Obligations, the DIP Lender is granted, continuing, valid,
binding, enforceable, non-avoidable, and automatically and properly perfected
security interests in and liens (collectively, the “DIP Liens™) on all DIP Collateral
as collateral security for the prompt and complete performance and payment when
due (whether at the Stated Maturity Date (i.e. December 31, 2019), by acceleration,

or otherwise) of the DIP Obligations, subject and subordinate to the Carve-Out.

The term “DIP_Collateral” means collectively all pre-petition and post-petition

real property and all pre-petition and post-petition tangible and intangible personal
property of each Borrower, in each case wherever located and whether now owned
or hereafter acquired, including, but not limited to all accounts, contracts rights,
chattel paper, cash, general intangibles, investment property, machinery,
equipment, goods, inventory, furniture, fixtures, letter of credit rights, books and
records, deposit accounts, documents, instruments, commercial tort claims, leases
and leaseholds and rents, avoidance actions under section 549 and related
recoveries under section 550 of the Bankruptcy Code, together with all proceeds of

each of the forgoing, including insurance proceeds (as each such term above is

IIn}qgrliyw_SDIP/Cash Collateral Order -28 -
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defined in the UCC, to the extent applicable), and;—subject—to—Final-Order-

¢ the proceeds and recoveries from
Avoidance Actions (the “Avoidance Action Proceeds”).

(b) To the fullest extent

permitted by the Bankruptcy Code or dpplicable law, and except as otherwise set
forth herein, any provision of any lease other than a real property lease, loan
document, easement, use agreement, proffer, covenant, license, contract,
organizational document, or other instrument or agreement that requires the
consent or the payment of any fees or obligations to any entity in order for any of
the Debtors to pledge, grant, mortgage, sell, assign, or otherwise transfer any fee or
leasehold interest or the proceeds thereof or other DIP Collateral, shall have no
force or effect with respect to the DIP Liens on such leasehold interests or other
applicable DIP Collateral or the proceeds of any assignment and/or sale thereof by
any Debtor, in favor of the DIP Lender in accordance with the terms of the DIP

Loan Documents, or this IaterimFinal Order, _subj

12.  Priority of DIP Liens.
(a) To secure the DIP Obligations, immediately-upon-and-effeetive-

as-ofentry-of this-Interim-Order-the DIP Lender, is hereby granted on a final basis,

continuing, valid, binding, enforceable, non-avoidable, and automatically and

II}g}g;‘iR;n_SDIP/Cash Collateral Order -29-
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1 properly perfected DIP Liens in the DIP Collateral as follows, in each case subject.

2  and subordinate to the Carve-Out:

3 (i) Liens Priming the Prepetition Credit Liens. Pursuant to
364(d)(1) of the Bankruptcy Code, valid, binding, continuing,

4 enforceable, non-avoidable automatically and fully perfected first
priority senior priming liens and security interests in all DIP

5 Collateral, regardless of where located, senior
priming liens and security interests in favor of the DIP Lender shall be

6 senior to all Prepetition Credit Liens other than the Lapis Senior
Holdco Liens. For the avoidance of doubt, as a result of the priming of

7 the Prepetition Credit Liens (other than the Lapis Senior Holdco
Liens) pursuant to this Order, the DIP Lender shall have

8 a first priority senior priming lien and security interest in, among other
things, (A) all of the assets of Sunnyside and its debtor and non-debtor

9 subsidiaries, including but not limited to, the Banner Bank Collateral,
(B) the MidCap A/R Collateral, and-(C) the Debtors’ prepetition and

10 postpetition commercial tort claims, including but not limited all

claims and causes of action {)—against the Debtors’ officers and
11 directors, and (

related to accounts receivable collections, and the proceeds thereof
12 (regardless of whether such proceeds arise from damages to the

Prepetition Collateral).

13
(i) Liens on Unencumbered Property. Pursuant to section
14 364(c)(2) of the Bankruptcy Code, valid, binding, continuing,
enforceable, non-avoidable automatically and fully perfected first
15 priority liens on and security interests in all DIP Collateral that is not
otherwise subject to any Permitted Prior Lien. As used herein, the
16 term > shall mean any valid, enforceable, and
non-avoidable liens on and security interests in the DIP Collateral that
17 (A) were perfected prior to the Petition Date (or perfected on or after
the Petition Date to the extent permitted by Section 546(b) of the
18 Bankruptcy Code), (B) are not subject to avoidance, disallowance, or
subordination pursuant to the Bankruptcy Code or applicable
19 non-bankruptcy law, and (C) are senior in priority to the DIP Liens
under applicable law and after giving effect to any lien release,
20 subordination or inter-creditor agreements; provided, however, that
the DIP Liens shall have priority over all Prepetition Credit Liens
21 other than the Lapis Senior Holdco Liens; provided further, that any
Interimp DIP/Cash Collateral Order -30-
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properly perfected liens on the Debtors’ assets held by (i) TIAA

Commercial Finance, Inc. and (ii) Lower Valley Credit Union are

Permitted Prior Liens and shall not be primed by the DIP Liens; and

(iii) Liens Junior to Certain Other Liens. Pursuant to section

364(c)(3) of the Bankruptcy Code, valid, enforceable, non-avoidable

automatically and fully perfected junior liens on and security interests

in all DIP Collateral (other than as set forth in clauses (i) and (ii))

subordinate only to the Lapis Senior Holdco Lien the Permitted

Prior Liens_and the Carve-Out.

(b)  Except as expressly set forth herein,
he DIP Liens and the DIP Superpriority Claims shall not be made

junior to or pari passu with (1) any lien, security interest or claim heretofore or
hereinafter granted in any of the Chapter 11 Cases or any successor cases, and shall
be valid and enforceable against the Debtors, their estates, any trustee or any other
estate representative appointed or elected in the Chapter 11 Cases or any successor
cases and/or upon the dismissal or conversion of any of the Chapter 11 Cases or
any successor cases, (2) any lien that is avoided and preserved for the benefit of the
Debtors and their estates under section 551 of the Bankruptcy Code or otherwise,
(3) any intercompany or affiliate lien or claim; and (4)
Osder; any liens arising after the Petition Date excluding any liens or security
interests granted in favor of any federal, state, municipal or other governmental
unit, commission, or board for any liability of the Debtors

(¢)  Existing Liens. TIAA Commercial Finance, Inc. and Lower Valley

Credit Union have asserted secured claims against property of the Debtors

]I]r(;}gqgrlim 5DIP/Cash Collateral Order -31-
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Notwithstanding any statement herein that is contrary to the existence or priority of
such secured claims, any grant of a security interest to the DIP Lender is junior and
subordinate in priority to any properly perfected liens on the DIP Collateral assets

held by TIAA Commercial Finance, Inc. and Lower Valley Credit Union.

13. Adequate Protection of Lapis Secured Parties. The Lapis Secured

Parties are entitled, pursuant to sections 361, 362, 363(e), 364(d)(1) and 507 of the
Bankruptcy Code, to adequate protection of their interests in all the Lapis
Prepetition Collateral—ineluiding—Cash—Ceolateral—in—an—amount—equal—to—the-
ageregate-diminution-in-value-of (to the extent that the Lapis Secured Parties* had
valid and perfected liens on_and security interests in the Lapis Prepetition
Collateral), ¢including Cash Collateraly from and after the Petition Date, #H-any;For

1¢ Lapis Secured Parties;

are hereby granted the following-in-the-ameunt-of-such-diminution (collectively,
the “Adequate Protection Obligations”):

(a) Lapis 2017 Loan Adequate Protection Liens. The Bond
Trustee, on behalf of itself and the Bondholders, is hereby granted (effective and
perfected upon the date of this faterimFinal Order and without the necessity of any
mortgages, security agreements, pledge agreements, financing statement or other

agreements) in the amount equal to the aggregate diminution in value of the

III%?&W 5DIP/Cash Collateral Order -32-
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interests in the Lapis 2017 Loan Collateral (including Cash Collateral) from and

after the Petition Date, if any;for-anyreasonsprovided-under-the Bankruptey-Code
(the “Lapis 2017 Loan Adequate Protection Claim”), a valid, perfected
replacement security interest in and lien upon any-and-all-assets—subjeet-{i)}-to-the-

(b) Lapis 2019 Loan Adequate Protection Liens. The Lapis Agent,

on behalf of itself and the Lapis 2019 Loan Lenders, is hereby granted (effective
and perfected upon the date of this faterimFinal Order and without the necessity of
any mortgages, security agreements, pledge agreements, financing statement or
other agreements), in the amount equal to the aggregate diminution in value of the
interests in the Lapis 2019 Loan Collateral (including Cash Collateral) from and

after the Petition Date—+

1‘3&%}. _SDIP/Cash Collateral Order -33-
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(the “ i 19 Loan Adequat rotection Claim”), a valid, perfected

replacement security interest in and lien upon any-and-at-assets-subjeet{i)to-the-

Replacement Liens” and together with the Lapis 2017 Loan Replacement Liens,

the “Adequate Protection Liens”). _The Adequate Protection Liens and [apis

()

of itself and the Bondholders. is hereby granted, an_allowed superpriority.

tion 507(b) of the Bankruptcy Code

administrative expense claim as

in_the amount of Lapis 2017 Loan Adequate Protection Claim with, except as set.

forth in this Final Order. priority in payment over any and all administrative

expenses_of the kind specified or ordered pursuant to any provision of the
Bankruptcy Code (the “Lapis 2017 Looan 507(b) Claims™). which Lapis 2017

Ings 9r1i7({;_sDIP/Cash Collateral Order -34-
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Loan 507(b) Claims shall have recourse to and be payable from all Adequate

Protection Assets. The Lapis 2017 Loan 507(b) Claims shall be subject and

subordinate only to the Carve-Out and the DIP Superpriority Claims. The Lapis.

Secured Parties shall not receive or retain any pavments, property or other amounts.

in_respect _of the Lapis 2017 Loan 507(b) Claims unless and until the DIP

Obligations (other than contingent indemnification obligations as to which no.

(d)  (e)>Lapis 2019 Loan 507(b) Claims. The Lapis Agent, on behalf

of itself and the Lapis 2019 Loan Lenders, is hereby granted, an allowed
superpriority administrative expense claim as provided in section 507(b) of the
Bankruptcy Code in the amount of Lapis 2019 Loan Adequate Protection Claim
with, except as set forth in this faterimEinal Order, priority in payment over any
and all administrative expenses of the kind specified or ordered pursuant to any
provision of the Bankruptcy Code (the “Lapis 2019 Loan 507(b) Claims™); which
the Lapis 2019 Loan 507(b) Claims shall have recourse to and be payable from all
of-the PHR-CollateralAdequate Protection Assets. The Lapis 2019 Loan 507(b)
Claims shall be subject and subordinate only to the Carve-Out and the DIP

Superpriority Claims and the Lapis 2017 Loan 507(b)_Claims. The Lapis Secured

Interim DIP/Cash Collateral Order -35-
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Parties shall not receive or retain any payments, property or other amounts in
respect of the Lapis 2019 Loan 507(b) Claims unless and until the DIP Obligations
(other than contingent indemnification obligations as to which no claim has been
asserted) have indefeasibly been paid in cash in full and all DIP Commitments

terminated.

in-the-ameount-of Lapis2017 Loan-Adequate Proteetion-Claim-with—exeept-as-set

forth—in—this—Interim-Order—priority—in—payment-over—any—and-al-administrative-

EHEBEEH{‘B:‘ e:l" ih'e‘—!‘fi'ﬂ ] _la _‘.[q & :] 2et ”I EI.E!E! 1.._:”|_\.”,” {—te EHfr |?|-E !'L.'I OR—E 1." H:‘.

Banlruptey—Code—(the—Lapis—20-
only—to-the—Carve-Out-and—the-DH-SuperpriorityClaims:  The—lapis—Seeured-
Parties—shall-net—receive—or—retain—any—payments—property—or—other—amounts—-
respeet-of-the Lapis20-7-Loan-507(b)-Claims-unless-and-unti-the DIP-Obligations-

terminated-
]I]rgggqgrlimsDIP/Cash Collateral Order -36-
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1 () Lapis Secured Parties Information. As additional adequate
2 || protection of the Lapis Secured Parties’ security interests in the Lapis Prepetition
3 || Collateral, the Debtors shall contemporaneously provide the Lapis Secured Parties

4 | with any reporting provided to the DIP Lender under the DIP Loan Agreement. ] he
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maintenance and insurance of their assets and

financial
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amendment._or vacatlon sha]l affect the ValidltV and

10

11

12

13

14 -

15

16

17

18 xii. Rights to Seek Further Relief. Nothing herein shall (i)

19
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1 xiii. Termination Rights The Debtors’ rights to use Lap:
Prepetition Collateral under this Order shall terminate
2 1 o~ - ——_— 3 -~ -
3
4
5
6
7
8
9 Sections_1104(c) and 1106(a)(3) and (4) of the Bankruptcy
10
11
12
13
14
15 without further order from the Court, the automatic stay of
ection 362 of the Bankruptcy Code is modified to the exten
16
17
18
19
20
21
Intsrim 5DIP/Cash Collateral Order -42 -
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1
2
3
Lapis Secured Parties for relief from the atic _stay of
4 Section 362 of the Bankruptcy Code and for adequate
protection as of the Petition Date for purposes of Section 507(b)
. " . z e
6
7
8
9 14. Carve-Out.
10 (a) Carve-Out. As used in this InterimEinal Order, the term
1 “Carve-Out” means, collectively, the sum of: (i) all fees required to be paid to the
12 Clerk of the Court and to the U.S. Trustee pursuant to 28 U.S.C. §1930(a) and 31
13 U.S.C. § 3717; (ii) the reasonable fees and expenses up to $15,000 incurred by a
14 || trustee under section 726(b) of the Bankruptcy Code; and (iii) the aggregate
15 || amount of unpaid fees and expenses of the Debtors’ and the Committee—wiieh-
16
17 effeetive) under sections 327(a), 328 or 1103(a) of the Bankruptcy Code (the
18 || “Case Pr i s”), to the extent such fees and expenses are allowed and
19 payable pursuant to an order of the Court (which order has not been reversed,
20 vacated or stayed) (“Allowed Professional Fees”), and the reimbursement of
51 || out-of-pocket expenses allowed by the Court and incurred by the members of the
Interip DIP/Cash Collateral Order -43 -
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Committee in the performance of their duties (but excluding fees and expenses of
third party professionals employed by such members) (“Committee Expenses”),
which amount under this clause (iii) shall not exceed the sum of: (x) an aggregate

amount per week limited to the amount set forth in the Budget for Allowed

Professional Fees and Committee Expenses incurred prior to the delivery of a

pro_rata basis), provided (i) the Maturity Date has not occurred or (ii) Event of
Default has not occurred or continuing (the “Pre Carve-Out Notice Trigger
Cap”) plus (y) $75,000 for Allowed Professional Fees and Committee Expenses
incurred from and after the delivery of the Carve-Out Trigger Notice (defined
below) (the “Post Carve-Out Notice Cap” together, with the Pre Carve-Out
Notice Trigger Cap, the “Carve-Out Cap”). No portion of the Carve-Out or any
Cash Collateral may be used in violation of this faterimFinal Order. Nothing in
this InterimFinal Order or otherwise shall be construed to increase the Carve-Out if

actual (i) Allowed Professional Fees of any Case Professional or (ii) Committee

Expenses are higher in fact than Carve-Out Cap amount._Any funds held by the

Intsripp DIP/Cash Collateral Order -44 -
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(b) Carve-Out Trigger Notice.  As used herein, the term
” means a written notice provided by the DIP Lender

to the Debtors, counsel to th Committee, and the U.S.
Trustee that the Post Carve-Out Notice Trigger Cap is invoked, which notice may
be delivered following the occurrence and during the continuance of an Event of
Default and/or acceleration of the DIP Obligations under the DIP Loan Documents.
Upon delivery of the Carve-Out Trigger Notice to the Debtors (the “Termination
), the Debtors shall provide notice by email and facsimile to all

Case Professionals, at the email addresses and facsimile numbers set forth in each
Professional’s notice of appearance filed with the Bankruptcy Court (or, if there is
no such notice of appearance, at such Professional’s last known email address and
facsimile number) within one (1) day after the Debtors’ receipt of a Carve-Out
Trigger Notice informing them that such Carve-Out Trigger Notice has been
received and further advising them that the Debtors’ ability to pay such Case
Professionals is subject to and limited by the Post

Carve-Out Notice Trigger Cap.

(c) Payment of Allowed Professional Fees Prior to Termination
Declaration Date. Any payment or reimbursement made prior to the occurrence of
the Termination Declaration Date in respect of any Allowed Professional Fees_and

shall not reduce the Carve Out.

Interim, DIP/Cash Collateral Order -45 -
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(d)  Payment of Carve-Out on or After the Termination Declaration
Date. Any payment or reimbursement made on or after the occurrence of the
Termination Declaration Date in respect of any Allowed Professional Fees_and
Committee Expenses shall permanently reduce the Carve-Out on a dollar-for-dollar
basis. Any funding of the Carve-Out shall be added to, and made a part of the DIP
Obligations secured by the DIP Collateral and shall be otherwise entitled to the
protections granted under this faterimEinal Order, the DIP Loan Documents, the

Bankruptcy Code and applicable law.

(e)  Objection Rights. Nothing contained herein_or in the DIP Loan

Fees. is intended to constitute, nor shall be construed as consent to the allowed of
any Case Professional’s fees, costs and expenses by any party and shall not affect

the rights of the Debtors, the DIP Lender

or any other party in interest to object to the allowance and/or payment of any such
amounts incurred or requested.

(f) Carve-Qut Prioritv. The Carve-Out shall be senior_in all

respects to the DIP Liens, the DIP Superpriority Claims, the Prepetition Credit

@tegjm DIP/Cash Collateral Order -46 -
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15. Bankruptcy Code Sections 506(c) and 552(b) Waivers. —Subject—te-

entry—of—a—Final—Order—withoutWithout limiting the Carve-Out, the Debtors

irrevocably waive and shall be prohibited from asserting (i) any surcharge claim,
under section 506(c) of the Bankruptcy Code or otherwise, for any costs and
expenses incurred in connection with the preservation, protection or enhancement
of, or realization by the DIP Lender upon the DIP Collateral and no costs or
expenses of administration that have been or may be incurred in any of the Chapter
11 Cases at any time shall be charged against the DIP Lender or its claims or liens
(including any claims or liens granted pursuant to this taterimEinal Order), and (ii)
the “equities of the case” exception under section 552(b) of the Bankruptcy Code

in connection with the DIP Facility._/

Parties to agree to the use of their prepetition collateral, the Debtors irrevocably

waive and shall be prohibited from asserting, and this Court approves the waiver

by Debtors of, any equities of the case exceptions under section 552(b) of the

Bankruptcy Code and the waiver by Debtors of the provisions of section 506( ¢) of

the Bankruptey Code as those relate to the Lapis Secured Parties and the Lapis.
p tion Collateral

16. Application of Proceeds. Subject-to-the-entry-of the Final- Orderinln
no event shall the DIP Lender be subject to the equitable doctrine of “marshaling”
or any other similar doctrine with respect to the DIP Collateral, and all proceeds

thereof shall be received and used in accordance with this IaterimFinal Order.

Intgripp DIP/Cash Collateral Order -47 -
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17. Disposition of Collateral. The Debtors shall not sell, transfer, lease,

encumber or otherwise dispose of any portion of the DIP Collateral, other than in
the ordinary course of business or in connection with the payments contemplated
under this IaterimFinal Order, including the Carve-Out, without the prior written
consent of the DIP Lender (and no such consent shall be implied from any other
action, inaction or acquiescence by the DIP Lender) or order of this Court;

provided for the avoidance of doubt the Debtors shall comply with Section 6.4 of

otherwise provided herein, 100% of any net cash proceeds of any sale of DIP

Collateral outside of the ordinary course of business shall, subject to the
satisfaction of the Carve-Out and the lien priorities outlined in paragraph 12 herein,
be used to immediately satisfy the DIP Obligations, until paid in full.

18. Restrictions on Granting Postpetition Liens. Other than the Carve-Out
or as otherwise provided in thisthe Interim Order, thethis Final Order or the DIP
Loan Documents, no claim or lien having a priority superior or pari passu with
those granted by this IaterimFEinal Order and the DIP Loan Documents to the DIP
Lender shall be granted or permitted by any order of this Court heretofore or
hereafter entered in the Chapter 11 Cases, and the Debtors will not grant any such

mortgages, security interests or liens in the DIP Collateral (or any portion thereof)

Interim DIP/Cash Collateral Order -48 -
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or to any other parties pursuant to section 364(d) of the Bankruptcy Code or
otherwise, while (i) any portion of the DIP Facility, any DIP Facility Loans or any
other DIP Obligations, are outstanding or (ii) the DIP Lender has any Commitment
under the DIP Loan Documents. For avoidance of doubt, there shall be no
restriction and this paragraph shall not apply and excludes any liens or security
interests granted in favor of any federal, state, municipal or other governmental
unit, commission, board or court for any liability of the Debtors.

19. . The DIP Liens shall not be subject
to a challenge and shall attach and become valid, perfected, binding, enforceable,
non-avoidable and effective by operation of law as of the date of the entry of this

Order on a final basis, without any further action by the Debtors and
the DIP Lender, respectively, and without the necessity of execution by the Debtors
or the filing or recordation, of any financing statements, security agreements,
deposit control agreements, vehicle lien applications, mortgages, filings with a
governmental unit (including, without limitation, the U.S. Patent and Trademark
Office or the Library of Congress), or other documents or the taking of any other
actions. All DIP Collateral shall be free and clear of other liens, claims and
encumbrances, except as provided in the DIP Loan Documents, and this

Order. If the DIP Lender hereafter requests that the Debtors execute
and/or deliver to the DIP Lender financing statements, control agreements,

mortgages, or other documents considered by the DIP Lender to be reasonably

Intq;}im 5DIP/Cash Collateral Order -49 -
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necessary or desirable to further evidence the perfection of the DIP Liens the
Debtors are hereby authorized and directed to execute and/or deliver such
financing statements, control agreements, mortgages, and documents, and the DIP
Lender is hereby authorized to file or record such documents in its discretion
without seeking modification of the automatic stay under section 362 of the
Bankruptcy Code, in which event all such documents shall be deemed to have been
filed or recorded at the time and on the date of the entry of this Order;
provided, however, no such filing or recordation shall be necessary or required in
order to create or perfect the DIP Liens. The DIP Lender, in its sole discretion,
may file a photocopy of this Order as a financing statement with any
filing or recording office or with any registry of deeds or similar office, in addition

to, or in lieu of, such financing statements, notices of liens or similar statements.*

20. . The DIP
Lender has acted in good faith in connection with this Order and its
reliance on this Order is in good faith. The reversal or modification

on appeal of the authorizations under section 364 of the Bankruptcy Code
contained in this Order does not affect the validity of any DIP
Obligation or the DIP Liens, or the Adequate Protection Liens whether or not the
DIP Lender or Prepetition Secured Parties (as applicable) knew of the pendency of
the appeal, unless such authorization and incurrence of DIP Obligations and DIP

4 The provisions of section 1146(a) of the Bankruptcy Code do not apply herein.

Interim, DIP/Cash Collateral Order -50-
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Lien and advance of the DIP Facility Loan under 364 of the Bankruptcy Code in
this IaterimFinal Order and the Final Order, were stayed pending appeal.

21. . Notwithstanding any other
provision of this Order to the contrary, the entry of this
Order is without prejudice to, and does not constitute a waiver of, expressly or
implicitly, or otherwise impair: (i) any of the rights of the DIP Lender under the
Bankruptcy Code or under non-bankruptcy law, including, without limitation, the
right of any of such parties to (a) request modification of the automatic stay of
section 362 of the Bankruptcy Code, (b) request dismissal of any of these Chapter
11 Cases, conversion of any of these Chapter 11 Cases to cases under chapter 7, or
appointment of a chapter 11 trustee or examiner with expanded powers in any of
these Chapter 11 Cases, (c) seek to propose, subject to the provisions of section
1121 of the Bankruptcy Code, a chapter 11 plan or plans; or (ii) any other rights,
claims, or privileges (whether legal or equitable or otherwise) of the DIP Lender.
The delay in or failure of the DIP Lender to seek relief or otherwise exercise their
respective rights and remedies shall not constitute a waiver of any of the DIP
Lender’s rights and remedies.

22.

(a) DIP Lender. Pursuant to section 363(k) of the Bankruptcy

Code, unless the Court orders otherwise for cause as provided under section 363(k)

of the Bankruptcy Code, the DIP Lender shall have the right to credit bid the total

I g]i,mSDIP/Cash Collateral Order -51-
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of the DIP Obligations for any or all of the DIP Collateral at a sale, lease or other
disposition of such DIP Collateral outside the ordinary course of business
(including any auction or similar sales), whether pursuant to a plan of
reorganization or a motion pursuant to section 363 of the Bankruptcy Code or
otherwise (which credit bid rights under section 363(k) of the Bankruptcy Code or
otherwise shall not be impaired in any manner).

(b) A credit bid may be applied only to reduce the cash
consideration with respect to those assets in which the party submitting such credit
bid holds a perfected security interest. The DIP Lender shall be considered a
“Qualified Bidder” with respect to their rights to acquire all or any of the assets by
credit bid.

23.

of Default. prior written notice by the
DIP Lender to counsel for the Debtors, counsel fo

the Committee, and the U.S. Trustee of the occurrence of an Event of Default (each
as defined in the DIP Loan Documents and incorporated herein by reference) and
without further order of the Court, the DIP Lender may (i) declare the DIP
Obligations to be immediately due and payable; (ii) terminate the DIP Lender’s
commitment under the DIP Facility (other than the Carve-Out) or use of Cash
Collateral; (iii) charge default rate interest; and/or (iv) upon five (5) business days’

notice to counsel to the Debtors, counsel to the

Interim, DIP/Cash Collateral Order -52-
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Committee and the U.S. Trustee, exercise all default-related rights and remedies
against the DIP Collateral, without further order of or application or motion to the
Bankruptcy Court, and without restriction or restraint by any stay under sections
362 and 105 of the Bankruptcy Code or otherwise, provided however, that during
the five (5) business day notice period, any party in interest shall have the right to
file a pleading in opposition to the DIP Lender’s exercise of rights and remedies

including the delivery of the Carve-Out Trigger Notice; provided further that,

unless otherwise ordered by the Court, the only issue that may be raised by any
party in such pleading shall be whether in fact, an Event of Default has occurred
and is continuing; , if an Event of Default occurs as a
result of the Debtors’ failure to indefeasibly satisfy the DIP Obligations by the
Stated Maturity Date (as defined in the DIP Loan Documents), the above
referenced five (5) day notice period shall not apply and the Debtors and all other
interested parties shall not have any challenge rights

ordered by the Court.

24. . Subject to the terms set forth herein, the
automatic stay imposed under section 362(a) of the Bankruptcy Code is hereby
modified as necessary to effectuate all of the terms, rights, benefits, privileges,
remedies and provisions of this Order, and the DIP Loan Documents
including without limitation, to permit the DIP Lender to exercise all rights and

remedies provided for in the DIP Loan Documents and take any and all actions

IIm:gq;l' _SDIP/Cash Collateral Order -53-
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provided therein, in each case, in accordance with paragraph 23 of this
InterimFinal Order.

25.  Survival of DIP Liens, DIP Superpriority Claims, and Other Rights.
If—in-accordance—with-seetion 364 e ) of-the Bankrupltey-Codethistatertm-Order
does—not—become—a—final—non-appealable—order,—if a trustee terminates this
InterimFinal Order, or if any of the provisions of this HaterimEinal Order are
hereafter modified, amended, vacated or stayed by subsequent order of this Court
or any other court, such termination or subsequent order shall not affect the
priority, validity, enforceability or effectiveness of (or subordination to the
Carve-Out of) any lien, security interests or any other benefit or claim authorized
hereby with respect to any DIP Obligations or Adequate Protection Obligations
incurred prior to the effective date of such termination or subsequent order. All
such liens, security interests, claims and other benefits shall be governed in all
respects by the original provisions of this taterimFinal Order, and the DIP Lender
and Lapis Secured Parties shall be entitled to all the rights, remedies, privileges
and benefits granted herein, including the liens and priorities granted herein, with
respect to any DIP Loan and Adequate Protection Obligations, subject to the
Carve-Out.

26. Survival of this IaterimFinal Order. The provisions of this
InterimFinal Order and any actions taken pursuant hereto shall survive the entry of

any order: (i) confirming any plan of reorganization in any of the Chapter 11

Ints ;llm 5DIP/Ca\sh Collateral Order -54 -
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Cases; (ii) converting any of the Chapter 11 Cases to a chapter 7 case; or (ii1)
dismissing any of the Chapter 11 Cases, and the terms and provisions of this
InterimFinal Order as well as the DIP Superpriority Claims and the DIP Liens in
the DIP Collateral granted pursuant to this faterimEinal Order and the DIP Loan
Documents shall continue in full force and effect notwithstanding the entry of any
such order. Such claims and liens shall maintain their priority as provided by this
InterimFinal Order and the DIP Loan Documents, and to the maximum extent
permitted by law, until all of the DIP Obligations are indefeasibly paid in full in
cash and discharged or otherwise treated under a plan of reorganization, which is
reasonably acceptable to the DIP Lender. In no event shall any plan of
reorganization be allowed to alter the terms of repayment of any of the DIP
Obligations from those set forth in the DIP Loan Documents unless agreed to by

and among the Debtors-and, the DIP Lender, the Committee and the Lapis Secured.

Parties.

27.  Modifications of DIP Loan Documents. The Debtors and the DIP

Lender are hereby authorized to implement, in accordance with the terms of the
DIP Loan Documents, any non-material modifications of the DIP Loan Documents_

with not less than three (3) business days’ advance written notice to the Lapis

without further notice, motion or

Interipp DIP/Cash Collateral Order -55-
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permitted pursuant to an order of this Court, after being submitted to this Court

upon five (5)_business days’ notice to the U.S. Trustee, counsel to the Committee,

that any forbearance from, or waiver of, (i) a breach by the Debtors of a covenant

representation or any other agreement or (ii) a default or an Event of Default, in

each case under the DIP Loan Documents shall not require an order of this Court,

inconsistency between this faterimFinal Order and the DIP Loan Agreement, this

InterimFinal Order shall control.

28. Insurance Policies. Upon entry of this IaterimFinal Order, on each

insurance policy maintained by the Debtors which in any way relates to the DIP
Collateral: (i) the DIP Lender shall be, and shall be deemed to be, without any
further action by or notice to any person, named as additional insureds; and (ii) the
DIP Lender shall be and shall be deemed to be, without any further action by or
notice to any person, named as loss payee for DIP Collateral on which the DIP
Lien holds a first priority lien. The Debtors are hereby authorized on a final basis,

to and shall take any actions necessary to have the DIP Lender be added as an

mggqgr]im 5DIP/Cash Collateral Order -56-
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additional insured and loss payee on each insurance policy maintained by the
Debtors consistent with this HaterimEinal Order and the DIP Loan Agreement
which in any way relates to the DIP Collateral.

29. Financial Information. The Debtors shall deliver to the DIP Lender,
the Committee and Lapis Secured Parties such financial and other information
concerning the business and affairs of the Debtors and any of the DIP Collateral as
may be required pursuant to the DIP Loan Documents and/or as the DIP Lender,
Committee and/or Lapis Secured Parties shall reasonably request from time to time.
The Debtors shall allow the DIP Lender access to the premises in accordance with
the terms of the DIP Loan Documents for the purpose of enabling the DIP Lender
to inspect and audit the DIP Collateral and the Debtors’ books and records.

30. Proofs of Claim. Notwithstanding any order entered by the
Bankruptcy Court in relation to the establishment of a bar date in the Chapter 11
Cases to the contrary, or otherwise, neither the DIP Lender nor the Lapis Secured
Parties shall-net be required to file proofs of claim in the Chapter 11 Cases for any

claim allowed herein.

32. Immediate Effect of Order. The terms and conditions of this

InterimFinal Order shall be effective and immediately enforceable upon its entry by

Interim DIP/Cash Collateral Order -57-
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the Clerk of the Court notwithstanding any potential application of Bankruptcy
Rule 6004(h) or otherwise. Furthermore, to the extent applicable, the notice
requirements and/or stays imposed by Bankruptcy Rules 4001(a)(3), 6003(b), and
6004(a) are hereby waived for good and sufficient cause. The requirements of
Bankruptcy Rules 4001, 6003, and 6004, in each case to the extent applicable, are

satisfied by the contents of the Motion.

32— Notwithstanding—any—other

///End of Order///
PRESENTED BY:
/s/ es L. D
JAMES L. DAY (WSBA #20474)
BUSH KORNFELD LLP

SAMUEL R. MAIZEL (Pro Hac Vice pending)
SAM J. ALBERTS (WSBA #22255)

Interim,DIP/Cash Collateral Order -58 -
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEW JERSEY
Caption in Compliance with D.N.J. LBR 9004-1

uies

LOWENSTEIN SANDLER LLP

Kenneth A. Rosern, Esq.

Michael S. Etkin, Esq. Order Filed on March 15, 2019
. by Clerk

Paui} I_QZEI* E’Sq‘ U).,S. Be;nkruptcy Court

Wojciech F. Jung, Esq. { District of New Jersey

Philip J. Gross, Esq.

One Lowenstein Drive

Roseland, New Jersey 07068

(973) 597-2500 (Telephone)

(973) 597-2400 (Facsimile)

In re: Chapter 11

ACETO CORPORATION, ef al.,! Case No. 19-13448 (VEP)

Debtors. {Yointly Administered)

FINAL ORDER (I) AUTHORIZING DEBTOR IN POSSESSION FINANCING
PURSUANT TO 11 U.S.C. §§ 105(a), 362 AND 364(c) AND (d); (Il) AUTHORIZING THE
USE OF CASH. COLLATERAL PURSUANT TO 11 U.S.C. § 363; (II[) GRANTING
ADEQUATE PROTECTION PURSUANT TO 11 U.S.C. § 361 AND 363; (IV)
GRANTING LIENS AND SUPERPRIORITY ISTRATIVE CLAIMS PURSUANT
TO 11 U.S.C. § 364(c); (V) MODIFYING THE AUTOMATIC STAY; AND (VD)
GRANTING RELATED RELIEE

The relief set forth on the following pages, numbered two (2) throngh and including sixty
eight (68), is hereby ORDERED

DATED: March 15, 2019

United

' The Debtors in these chapter 11 cases and the lagt four digits of sach Debtor’s taxpayer identification number are

as follows: Aceto Corporation (0520); Aceto Agricultmral Chemicals Corporation (3948); Aceto Realty LLC {T634);
Rising Pharmaceuticals, Inc. (7059); Rising Health, LLC (1362); Aceiris Heslth, LLC {3236) PACK
Pharmaceuticals, LLC (2525); Arsynco, e, (7392); and Acci Realty Corp. (4433).

2544153
03/14/2019 203382450,2
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Debiors:  Aceto Corporation, ef al.

Case No: 19-13448 (VFP)

Caption: Final Order (I) Authorizing Debtor In Possession Financing Pursuant To 11 U.S.C. §§
105(a), 362 And 364(c} And (d); (I) Authotizing The Use Of Cash Collateral Pursuant
To 11 U.S.C. § 363; (IO} Granting Adequate Protection Pursuant To 11 U.B.C. § 361
And 363; (IV) Granfing Liens And Superpriority Administrative Claims Pursuant To 11
U.S.C. § 364(c); (V) Modifying The Automatic Stay, And (VI) Granting Related Relief

Upon the motion, dated February 19, 2019 [D.I. 17] (the “ "} of Aceto
Corporation and its affiliated debtors and debtors i possession (collectively, the * ' or
B "y in the above-captioned chapter 11 cases (collectively, the “Cases™), seeking
entry of an intertm order and a final order (this * ’} pursuant to sections 105, 361, 362,
363, 364, 506, 507 and 552 of chapter 11 of title 11 of the United States Code (the “Bankruptey
Code™), Rules 2002, 4001, 6b03, 6004, apd 9014 of the Federal Rules of Bankruptey Procedure
(the * "), and Rule 4001-3 of the Local Rules for the United States Bankyuptoy
Court for the District of New Jersey (the ¢ "), inter alia:

(1) authorizing, on a final basis, the Debtors to obtain senior secured, postpetition
financing on a superpriority basis consisting of a senior secured superpriority credit facility in the
aggregate principal amount of up to $60,000,000, consisting of revolving loans to be made from
time to time by the DIP Lenders (defined below) to the DIP Bomowers (the *

), and including a sub-limit for standby letters of credit not to exceed $1,750,000 (the
¢ *, and together with the DIP Revolving Loans, the b
pursuant to the terms and conditions of that certain Senior Secured, Priming and Superpriority
Debtor-In-Possession Credit Agreement dated as of Febmary 21, 2019 (as the same may be
amended, restated, supplemented, waived or otherwise modified from time to time, in
accordance with the terms hereof, including g as set forth in hereto, the

"), by and among the DIP Borrowers, as borrowers and guarantors, Wells

Fargo Bank, Naticnal Associaticn, as administrative agent (in such capacity, the “DIP

-2-

19-01189-FLK11 Doc 242-3 Filed 06/11/19 Entered 06/11/19 11:45:12 Pg 4 of 41



Case 19-13448-VFP Doc 141 Filed 03/15/19 Entered 03/15/19 15:58:41 Desc Main

Page: 3 Document  Page 3 of 77

Debtors: Aceto Corporation, e? af.

Case No: 19-13448 (VEP)

Caption: Final Order (I} Authorizing Debtor In Possession Financing Pursuant To 11 U.S.C. §§
105(a), 362 And 364(c) And (d); (II) Authorizing The Use Of Cash Collateral Pursuant
To 11 U.8.C. § 363; (I0) Granting Adequate Protection Pursuant To 11 U.S.C. § 361
And 363; (IV) Granting Liens And Superpriority Administrative Claims Pursuant To 11
US.C, § 364(c); (V) Modifying The Automatic Stay; And (VI) Related Relief

"}y for and on behalf of itself and the other lenders party thersto

(collectively, the “DIP Lenders”} and certain DIP Lenders as issuers of the DIP Letters of Credit

(collectively with the DIP Administrative Agent, the DIP Lenders and certain of their affiliates,

the © %

(if)  approving the terms and autherizing the Debtors to execute and deliver the DIP
Credit Agreement and any other agreements and documents related therete (together with the
DIP Credit Agreement, the ¢ ") and to perform such other acts as may be
necessary or desirable in connection with the DIP Loan Documents and this Final Order,

(iii)  approving as part of the DIP Facility, the refinancing of Revolving Loans under
(and as defined in) the Prepetition Credit Agreement (defined below) in the aggregate principal
amount of $23,000,000, that are held by those Prepetition Lenders (defined below) that are also
participating in the DIP Facility as DIP Lenders;

(iv)  authorizing borrowings of DIP Loans during the period between the entry of the
Interim Order (defined below) and entry of this Final Order in an aggragate principal amount of
not more than the sum of (a) $15,000,000 (the * ), provided that the
DIP Letters of Credit shall constitute usage of the Interim DIP Loan Amount, plus (b) such
refinanced Revolving Loans;

(v)  granting to the DIP Administrative Agent, the DIP Lenders, and the other DIP
Secured Parties, as holders of the Secared Obligations {as defined in the DIP Credit Agreement)

on account of the DIP Facility owing under the DIP Loan Documents, and on account of

19-01189-FLK11 Doc 242-3 Filed 06/11/19 Entered 06/11/19 11:45:12 Pg5 of41
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ge:
. Debtors: Aceto Corporation, ef al.
Case No: 19-13448 (VFP)
Caption: Final Order (I) Authorizing Debtor In Possession Fipancing Pursuant To 11 U.S.C. §§
105(a), 362 And 364(c) And (d}; (II) Authorizing The Use Of Cash Collateral Pursuant
To 11 U.8.C. § 363, (III) Granting Adequale Protection Pursuant To 11 U.S.C. § 361
And 363; (IV) Granting Liens And Superpriority Administrative Claims Pursuant To 11
U.S.C. § 364{c); (V) Modifying The Automatic Stay; And (VI) Granting Related Relief

(ix} vacating and modifying the aufomatic stay imposed by section 362 of the
Bankruptcy Code to the extent necessary to implement and effectuate the terms and provisions of
the DIP Loan Documents and this Final Order.

The Court having considered the DIP Motion, the exhibits attached thereto, the Declaration
of Rebecca 4. Roof in Support of First Day Relief (D.1. 19] (the “First Day Declaration™), the
Declaration of Scoit Mates In Support of the DIP Motion attached to Exhibit A to the DIP
Motion (the “DIP Declaration”), the DIP Loan Documents; and the evidence submifted and
argument made at the inferim hearing held on February 21, 2019 (the “Interim Hearing™) and the
fina] hearing held on March 15, 2019 (the “Final Hearing™); and the Court having entered the
Interim Order (I) Authorizing Debtor In Possession Financing Pursnant To 11 U.S.C. §§ 105(a),
362 And 364(c) And (d); () Authorizing The Use Of Cash Coliateral Pursuant To 11 US.C. §
363; (III) Granting Adequate Protection Pursuant To 11 U.S.C. § 361 And 363; (IV) Graniing
Liens And Superptiority Administrative Claims Pursuant To 11 U.B.C. § 364(c); (V) Modifying
Theé Automatic Stay, (VI) Scheduling A Final Hearing Pursuant To Bankruptcy Rule 4001; And
(VID) Granting Related Relief, [D.1. 36] (the “Interim Order™); and adequate and sufficient nofice
of the Interim Hearing and Final Hearing having been given under the circumstances and in
accordance with Bankruptcy Rules 2002, 4001(b), (c) and (d), and all applicable Local Rules;
and the Interim Hearing and the Final Hearing having been held and concluded; and all
objections, if any, to the relief requested 'inuthe DIP Motion having been withdrawn, resolved or

overruled by the Court; and it appearing that approval of the relief requested in the DIP Motion

-5-
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Debtors: Aceto Corporation, ef al.

Case No: 19-13448 (VFP)

Caption: Final Order (I} Authorizing Debtor In Possession Financing Pursuant To 11 U.S.C. §§
105(a), 362 And 364(c) And (d); (AI) Authorizing The Use Of Cash Collateral Pursuant
To 11 U.S.C. § 363, (II[) Granting Adequate Protection Pursuant Te 11 U.S.C. § 361
And 363; (IV) Granting Liens And Superpriority Administrative Claims Pursuant To 11
U.B.C. § 364(c); (V) Meadifying The Automatic Stay; And (VI) Granting Related Relief

on a final basis is fair and reasonable and in the best interests of the Debtors and their estates,
and is essential for the continued operafion of the Debfors’ businesses and the preservation of the
value of the Debtors’ assets; and it appearing that the Debtors’ entry into the DIP Credit
Agreement and the other DIP Loan Documents is 2 sound and prudent exercise of the Debtors’
business judgment; and after due deliberation and consideration, and good and sufficient canse
appearing therefor;

'BASED UPON THE RECORD ESTABLISHED AT THE INTERIM HEARING AND AT
THE FINAL HEARING, THE COURT MAKES THE FOLLOWING FINDINGS OF
FACT AND CONCLUSIONS OF LAWw:*

A. Petition Date. On February 19, 2019 (the *Petition Date”), each of the

Debtors filed a voluntary petifion for relief under chapter 11 of the Bankruptcy Code with the
United States Bankruptcy Court for the District of New Jersey (the “Court™).

B. Debiors in Possession. The Debtors have continued in the management

and operation of their businesses and properties as debtors in possession pursuant to sections
1167 and 1108 of the Bankruptey Code.
C. Jurisdiction and Venue. This Court has jurisdiction ever the Cases and

this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Stending Order of Reference to the

* The findings and conclusions set forth herein constinute the Court’s findings of fact and conolusions of law pursuant to
Bankruptey Rule 7052, made applicable to this procesding pursuant to Bankruptcy Rule #014. To the extent thal any of
the following findings of fact consfitute conclusions of law, they are adopied as such. To the extent apy of the
following conclusions of law comstinte findings of Fact, they are adopted as such.

-6-
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Debtors: Aceto Cormporation, ef al.

Case No: 19-13448 (VFP) :

Caption: Final Order (1) Authorizing Debtor In Possession Financing Pursuant To 11 U.S.C. §§
105(n), 362 And 364(c) And (d); (I) Authorizing The Use Of Cash Collateral Pursuant
To 11 U.B.C. § 363; (I1I) Granting Adequate Protection Pursuant To 11 U S.C. § 361
And 363; (IV) Granting Liens And Superpriotity Administrative Claims Pursuant To 11
U.8.C. § 364(c); (V) Modifying The Automatic Stay; And (VI) Granting Related Relief

and collectively with the other loan documents and aay other ents and documents

executed or delivered in connection therewith, each as amended, restated, supplemented, waived

or otherwise modified from time to time, the "), ammong (a) Aceto
Corporation, as borrower thereunder (the ¢ "), (b) certain of the other
Debtors, as guarantors® thereunder (collectively, the s and together
with the Prepetition Loan Borrower, collectively, the * M), () Wells

Fargo Bank, National Association, as administrative agent (in such capacity, the *

’)4; (d) the Lenders party thereto (the * ', and together
with the Prepetition Administrative Agent and certain of their affiliates providing banking
services and acting as counterparties in swap transactions, the * ", the
Prepetition Secured Parties provided revolving credit, term loans, and other financial
accommodations to the Prepetition Loan Borrower pursuant to the Prepatition Loan Documents
(the ).

(i) The Prepetition Loan Facility provided
the Prepetition Loan Borrower with, among other things, (2) up to $100,000,000 aggregate
principal amount of revolving loans (the ° M), and (b} $120,000,000
i term loans (the ). As of the Petition Date, (A) the ¢ principal

* The guarantors under the Propetition Loan Documents are Rising ticals, Ino., PACK P .
LLC, Rising Health, L1.C, agd Aceto Agricultural Chemicals Corp.

* Wells Fargo Bank serves as both the DIP tive Agent and the Prepetition ve Agent. Most of
the Prepetition Lenders under the Prepetition Credit Agreemenf are DIP Lenders under the DIP Credit .

8-

19-01189-FLK11 Doc 242-3 Filed 06/11/19 Entered 06/11/19 11:45:12 Pg 10 of 41



Case 19-13448-VFP Doc 141 Filed 03/15/19 Entered 03/15/19 15:58:41 Desc Main
Page: 9 Document Page 9 of 77

Debtors: Aceto Corporation, ef al.
Case No; 19-13448 (VFP)
Caption: Final Order (I) Autherizing Debior In Possession Financing Pursuant To 11 US.C. §§
105(a), 362 And 364(c) And (d); (IT) Authorizing The Use Of Cash Collateral Pursuant
To 11 U.S.C. § 363; (I0) Granfing Adequate Protection Pursuant To 11 U.8.C. § 361
And 363; (IV) Granfing Liens And Superpriority Administrative Claims Pursuaat To 11
U.S.C. § 364(c); {V) Modifying The Automatic Stay; And (VI) Granting Related Relief
amount of loans outstanding under the Prepetition Loan Facility was not less than $205,000,000,
including not less than $85,000,000 of Prepetition Revolving Loans and $120,000,000 of
Prepetition Term Loans, (B) $1,737.324 undrawn face amount of letters of credit issued under
the Prepetition Loan Facility (collectively, the * ”) and (C) certain
obligations in respect of banking services provided by, and swap transactions with, Prepetition
Secured Parties (collectively, together with accrued and unpaid interest, fees, coste and other
charges under the Prepefition Loan Documents, the “ ). Bach of the
Prepetition Loan Parties has jointly and severally, absolutely, unconditionally and irrevocably
guaranteed the Prepetition Obligations of the other Prepetition Loan Parties.
(if) Prior to the

Petition Date, the Prepetition. Loan Parties granted to the Prepetition Administrative Agent, for

the benefit of itself and the other Prepetition Secured Parties, a first priorify security interest in

and continuing lien (the * ") on the Collateral {as defined in the
Prepetition Credit Agreement) (the * "), including but not lunited to Cagh
Collateral.

(iv)

The Debtors acknowledge and agree that as of the Petition Date (a) the
Prepetition Agent’s Liens on the Prepetition Collateral were valid, binding, enforceable,
non-avoidable, and properly perfected and were granted to, or for the benefit of, the Prepefition

Secured Parties for fair consideration and reasonably equivalent value; (b) the Prepetition

-0-
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Debtors: Aceto Corporation, ef al.

Case No: 19-13448 (VFP)

Caption: Final Order (I) Authorizing Debtor In Possession Financing Pursuant To 11 U,S.C. §§
105(a), 362 And 364(c) And (d); (I) Authorizing The Use Of Cash Collatera]l Pursuant
To 11 U.B.C. § 363; (IT) Granting Adequate Protection Pursuant To 11 U.S.C. § 361
And 363; (IV) Granting Liens And Superpriority Administrative Claims Pursnant To 11
U.8.C. § 364(c); (V) Modifying The Automatic Stay; And (VI) Graating Related Relief

Agent’s Liens were senior in priority over any and all other liens on the Prepetition Collateral,
subject only to certain liens senior by operation of lew ot otherwise permitted by the Prepetition
Loan Documents (solely to the extent any such permitted Liens were valid, properly perfocted,
non-avoidable, and senior in priotity to the Prepetition Agent’s Liens as of the Petition Date,
the “Pemmitted Prior_Liens™); (c) the Prepetition Obligations constitute legal, valid, binding,
and non-avoidable obligations of the Prepetition Loan Parties enforceable in accordance with
the terms of the applicable Prepetition Loan Documents; (d) no offsets, recoupments,
challenges, objections, defenses, ¢laims, or counterclaims of any kind or nature to any of the
Prepefition Agent’s Liens or Prepetition Obligations exist, and no portion of the Prepetition
Agent’s Liens or Prepetition Obligations is subject to any challenge or defense including
avoidance, disallowance, disgorgement, recharacterization, or subordination (equitable or
otherwise) pursuant fo the Bankruptey Code or applicable nop-bankruptcy law; (2) the Debtors
and their estates have no claims, objections, challenges, causes of action, and/or choses in
action, including avoidance claims under chapter 5 of the Bankruptcy Code or applicable state
law equivalents or actions fox recovery or disgorgement, against any of the Prepetition Secured
Parties or any of their respective affiliates, agents, attorneys, advisors, professionals, officers,
directers, and employees arising out of, based upon or related to the Prepetition Loag Facility;
(f) the Debtors waive, discharge, and release any right to challenge any of the Prepetition
Obligations, the priority thereof, and the validity, extent, and priority of the Prepetition

Agent’s Liens sccuting the Prepetition Obligations; and (g) the Prepetition Obligations

-10-
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Debtors: Aceto Corporation, ef ai.

Case No: 19-13448 (VFP)

Caption: Final Order (I) Authorizing Debtor In Possession Financing Pursuant To 11 U.8.C. §§
105(a), 362 And 364(c) And (d); () Autherizing The Use Of Cash Collateral Pursuant
To 11 U.B.C. § 363; (IL) Granting Adequate Protection Pursuant To 11 US.C. § 361
And 363; (IV) Granting Liens And Superpriority Administrative Claims Pursuant To 1]
U.8.C. § 364{c); (V) Modifying The Automatic Stay, And (VI) Granting Related Relief

to refinance certain of the Prepatition Obli  ons, to administer their Cases, and to fund their

operations.

{if) The priming of the
Prepetition Agent’s Liens on the Prepetition Collateral under section 364(d) of the Bankruptcy
Code, as ated by the DIP Facility and as further described below, will enable the
Debtots to continue borrowing nader the DIP Facility and to continue to operate their businesses
to the benefit of their estates and creditors. The Prepetition Secured Parties are each entitled to
receive adequate protection as set forth in the Interim Order and this Final Order, , that
the Prepefition Secuted Parties’ ad protection shall be on terms aocceptable to the
Prepetition strative Agent, pursuant to sections 361, 363, and 364 of the Bankruptcy
Code.

(iii) Since
the Petition Date, the Debtors had a need to use Cash Collatera] and to obtain credit pursuant to
the DIP Facility in order to, among other things, administer and preserve the value of their
estates. The ability of the Debtors to maintain business relationships with their vendors, suppliers
and customers, fo pay their exﬁployees and otherwise to finance fheir operations requires the
availability of working capital frorn the DIP Facility and the use of Cash Collateral, the sbsence

of either of which would immediately and irreparably harm the Debtors, their estates and

parties in interest. The Debtore do not have sufficient available sources of working capital and
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Debtors: Aceto Corporation, e al.
Cage No: 19-13448 (VFP)
Caption: Final Order (I) Authorizing Debtot In Possession Financing Pursuant To 11 U.S.C. §§
105(a), 362 And 364(c) And (d); (0) Authorizing The Use Of Cash Collateral Pursuant
To 11 U.S.C. § 363; (I11) Granfing Adequate Protection Pursuant To 11 U.S.C. § 361
And 363; (IV) Granting Liens And Superpriority Administrative Claims Pursuant To 11
U.8.C. § 364(c); (V) Modifying The Automatic Stay; And {VT) Related Relief
the Prepetition Credit Agreernent in the ate principal ameunt of $23,000,000 held by
Prepetition Lenders that are also participating in the DIP Facility as DIP Lenders (collectively,
the ") were refinanced and deemed to constitute a like prineipal amount of DIP
Loans. The repl and refinancing of the Roll-Up Loans was, and under this Final Order,
shall be authorized as compensation for, in consideration for, and solely on account of, the
agreement of the DIP Lenders to fund amounts, and provide other consideration to the Debtors,
under the DIP Facility and not as payments under, adequate protection for, or otherwise on
account of, any Prepetition Obligations. The DIP Administrative Agent and the DIP Lenders
would not be willing to have extended or to confinue to provide the DIF Facility or extend credit
to the Debtors thereunder without the refinancing of the Roll-Up Loans as DIP Loans. The
replacement and refinancing of the Roll-Up Loans as DIP Loans enabled the Debtors to obtain
urgently needed financing that they need to administer these Cases and to fund their operations.
(vii) . The DIP Facility includes a sub-limit for
the DIP Letters of Credit, in an a ate amount not to exceed §1,750,000, and the Prepetition
Lefters of Credit oufstanding under the Prepetition Credit Agreement was, and under this Final
Order, shall be deemed to constitute DIP Letters of Credit outstanding and issued under the DIP
Credit Agreement.
{viii} As a condition to enfry into
the DIP Loan Agreement, the extension of credit under the DIP Facility and authorization to use

Cash Collateral, the Debtors, the DIP Administrative Agent, the DIP Lenders, the other DIP

-15-
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Debtors: Aceto Comporation, ef af.

Case No: 19-13448 (VFP)

Caption: Final Order (I) Authorizing Debtor In Possession Financing Pursuant To 11 U.S.C. §§
105(a)}, 362 And 364(c) And (d); (II) Authorizing The Use Of Cash Collateral Puarsuant
To 11 U.S.C. § 363; (0I) Granting Adequate Protection Pursuant To 11 U.S.C. § 361
And 363; (TV) Granting Liens And Superpriority Adminjstrative Claims Pugsuant To 11
US.C. § 364(c); (V) Modifying The Automatic Stay; And (VI) Granting Related Relief

Secured Parties and the Prepetition Secured Parties have agreed that as of and commencing on
the date of the Interim Hearing, the Debtors shall apply the proceeds of DIP Collateral in
accordance with this Final Order and as provided in the DIP Loag Documents.

I, Adequate Protection. The Prepetition Administrative Agent, for the

benefit of itself and the cther Prepetition Secured Parties, is entitled to receive adequate
protection to the extent of any Diminution i Value of its and the Prepetition Secured Parties’
interests in the Prepetition Collateral. Pursuant to sections 361, 363 and 507(b) of the
Bankruptcy Code, the Prepetition Secured Parties have received and will continue to receive (a)
adequate protection liens and superpriority claims, as set forth in paragraphs 12 and 14 of the
Intesim DIP Order and paragraphs 12 and 14 herein, and (b) current payment of interest, fees and
expenses, as set forth in paragraphs 16 and 33 of the Interim Order and paragraphs 16 and 35
herein.

K Sections 506(c) and 552(h) I light of (i) the DIP Administrative

Agent’s, DIP Lenders’ and other DIP Secured Parties’ agreement that thefr liens and
superpriority claims shall be subject to the Carve Out and the Permitted Prior Liens, (if) the
Prepetition Administrative Agent’s and the other Prepetition Secured Parties’ agreement that
their liens shall be subject to the Carve Out and the Penmitted Prior Liens and subordinate to the
DIP Liens, and (iii) the payment of expenses as set forth in the Approved Budget in accordance
with and subject to the terms and conditions of this Final Otder and the DIP Loan Documents,

() the Prepetition Secured Parttes are each entifled to a waiver of any “equities of the case™

-16-

19-01189-FLK11 Doc 242-3 Filed 06/11/19 Entered 06/11/19 11:45:12 Pg 18 of 41



Case 19-13448-VFP Doc 141 Filed 03/15/19 Entered 03/15/19 15:58:41 Desc Main
Page: 17 Document  Page 17 of 77

Debtors: Aceto Corporation, f af,
Case No: 19-13448 {VFP)
Caption: Final Order (I) Authorizing Debtor In Posseszion Financing Pursuant To 11 U.S.C. §§

105(a), 362 And 364(c) And (d); (I} Authorizing The Use Of Cash Collateral Pursuant

To 11 U.8.C. § 363; (II) Granting Adequate Protection Pursuant To 11 U.S.C. § 361

And 363; (IV} Liens And Superpriority Administrative Claims Pursnant To 11

U.S.C. § 364(c); (V) Modifying The Automatic Stay; And (VI) Granting Related Relief
exception under section 552(b) of the Bankruptcy Code, and (b) the DIP Administrative Agent,
the DIF Lenders aad the other Prepetition Secured Parties are each entitled to a waiver of the
provisions of section 506(c) of the Bankruptcy Code.

L.
() The DIP Lenders have indicated
a willingness to provide financing to the Debtors subject to: (a) entry of the Interim Otrder and
this Final Order; (b} approval of the tenms and conditions of the DIP Facility and the DIP Loan
Documents; (c) satisfaction of the closing conditions and conditions to the extension of credit set
forth in the DIP Loan Documents; and (d) findings by this Couxt that the DIP Facility is essential
1o the Debtors® estates, that the DIP Administrative Agent, the DIP Lenders and the other DIP
Secured Parties are extending credit to the Debtors pursuant to the DIP Loan Documents in good
faith, and that the DIP ‘Administrative Agent’s, the DIP Lenders’ and the other DIP Secured
Parties” claims, superptiorify claims, security interests and liens and other protections granted
pursuant to the Interimn Order, this Final Order and the DIP Loan Documents will have the
protections provided by section 364(¢) of the Bankruptey Code.
(1)

The terms and conditions of the DIP Facility and the DIP Loan Docurments, and the interest and
fees paid and to be paid therennder, are fair, reasonable, and the best available o the Debtors

under the circumstances, are ordinary and appropriate for secured financing to debtors in

possession, reflect the Debtors’ exercise of prodent business judgment consistent with their

-17-
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Debtors: Aceto Corporation, ef af.

Case No: 19-13443 (VFP)

Caption: Final Order (I) Authorizing Debtor In Possession Financing Pursuant To 11 U.8.C. §§
105{a), 362 And 364(c) And (d); (I) Authorizing The Use Of Cash Collatera] Putsuant
To 11 US.C. § 363; (II) Granting Adequate Protection Pursuant To 11 U.8.C. § 361
And 363; (IV) Granting Liens And Superpriotity Administtative Claims Pursuant To 11
U.8.C. § 364(c); (V) Modifying The Automatic Stay; And (VI) Granting Related Relief

the record before the Court with respect to the DIP Motion, and after due consideration and good

and sufficient cause appearing therefor,

IT IS HEREBY ORDERED that:-

1. The DIP Motion is granted as set forth
herein, the Final Financing (as defined below) is authorized and approved, and the use of Cash
Collateral iz authorized, in each case on a final basis and subject to the terms and conditions set
forih in the DIP Loan Documents and this Final Order. Except a3 modified herein, all findings
of fact, conclusions of [aw, and authorizations made by this Court in the Interim Order are
hereby ratified and incorporated hetein by r e as though szet forth fully below. All
objections to the DIP Motion and this Final Order to the extent not withdrawn, waived, seftled,
or resolved, and all reservations of rights included therein, are hereby denied and overruled.

thorization

2. . The DIP Facility, including the
refinancing of all the Roll-Up Loans as DIP Loans and the treatment of all the Prepetition Letters
of Credit as DIP Letters of Credit, is hereby approved on a final basis. The Debtors are expressly
and inunediately autherized and directed on a final basis to continue borrowing under the DIP
Loan Documents and under the DIP Facility, and to incur and to perform the DI Obligations in
accordance with, aad subject to, the terms of this Final Order and the DIP Loan Documents, and

to execute and deliver all instrurnents, certificates, agreements, and docurnents which may be

required or necessary for the performance by the Debtors under the DIP Facility and the creation
-19-
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Debtors: Aceto Corporation, ef al.
Case No: 19-13448 (VEP)
Caption: Final Order (I) Authorizing Debtor In Possession Pursuant Te 11 U.5.C. §§
105(a), 362 And 364{c) And (d); (II) Authorizing The Use Of Cash Collateral Pursuant
To 11 US.C. § 363; (II) Granting Adequate Protection Pursuant To {1 U.8.C. § 361
And 363; (IV}) Granting Liens And Superpriority Administrative Claims Pursnant To 11
U.S.C. § 364(c); (V) Modifying The Automatic Stay; And (VI) Granting Related Relief
3. From the entry of this Final Order
and including the Maturity Date {defined below), and subject to the terras and conditions
set forth in the DIP Loan Documents and this Final Order, the Debtots are hereby authorized on
a final basis to confimue to use Cash Collateral, and borrow up to the full amount of DIP
Revolving Loans, consistent with the Approved Budget, subject to the variances permifted under
the DIP Credit Agreement (the ¢ ’), through the Maturity Date,

4, . The DIP Loar Documents, the Interim Order and
this Final Order shall congtitute and evidence the validity and binding effect of the Debtors’ DIP
Obligations, which DIP Loan Documents, Laterim Order, Final Order and DIP Obligations shall
be enforceable against the Debtors, their estates and any successors thereto, including any trustee
appointed in the Cases, or in any case under chapter 7 of the Bankruptey Code upon the
conversion of any of the Cases, or in any other proceadings superseding or related to any of the
foregoing (collectively, the * "). The DIP Obligations include all loans and any
other indebtedness or obligations, contingent or absolute, whick may now or from time to time
be owing by any of the Debtors to the DIP Administeative Agent, any DIF Lender or any other
DIP Secured Party, in each case, under, or secured by, the DIP Loan Documents or this Final
Order, including all principal, accrwed interest, costs, fees, expenses and other amounts under the
DIP Loan Documents. Without limiting the foregoing, the DIP Obligations shall also include

cash management, bank product exposure and swap transaction obligations to the extent

described in, or secured by, the DIP Loan Docnments, including all Banking Services

21-
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Debtors: Aceto Corporation, ef al,

Case No: 19-13448 (VEP)

Caption: Final Order (T} Authorizing Debtot In Possession Financing Pursuant To 11 U.S.C. §§
105(a), 362 And 364(c) And (d); (I[) Authorizing The Use Of Cash Collateral Pursuant
To 11 U.S.C. § 363; (III) Granting Adequate Profection Pursuant To 11 U.8.C. § 361
And 363; (IV) Granting Liens And Superpriority Administrative Claims Pursuant To 11
U.S.C. § 364(c); (V) Modifying The Automatic Stay; And (VI) Granting Related Relief

the Interim Order and is hereby granted on a final basis, pursnant to section 364(c)(]) of the
Bankruptcy Code, an allowed superpriority administrative expense claim in each of the Cases
and any Successor Cases (collectively, the “DIP Superpriority Claims™) for all DIP Obligations:
(=) subject only to the Carve Out, having priotity over any and all administrative expense clajms
and unsecured claims against the Debtors or their estates in any of the Cases and any Successor
Cases, at any time existing or arising, of any kind or nature whatsoever, including administrative
expenses under any provision of the, Bankruptey Code; and (b) which claims shal] at all imes be
senior to the claims of the Debtors and their estates, and any successor trustee or other estate
representative to the extent pennit;ed by law.

8. No Obligation te Extend Credit. The DIP Administrative Agent

and DI Lenders shall have no obligation to make any loan or advance under the DIP Loan
Documents, unless all of the conditions precedent to the making of such extension of credit
under the DIP Loan Documents and this Final Order have been satisfied in full or waived by the
DIP Administrative Agent and in accordance with the terms of the DIP Credit Agreement.

9. Use of Proceeds of DIP Facility. From and after the date of entry

of the Interim Order and the subsequent vcourrence of the Effective Date (as defined in the
Interim Order), the Debtors shall use advances of credit under the DIP Facility in accordance
with the Approved Budget (subject to such variances as permitted in the DIP Credit Agreement),

only for the purposes specifically set forth in the Interim Order, this Final Order and the DIP

-25-
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Debtors:. Aceto Corporation, ef af.

Case No: 19-13448 (VFP)

Caption: Final Order (I) Authorizing Debtor In Possession Financing Pursuant To 11 U.S.C. §§
105(a), 362 And 364(c) And (d); (I[) Authorizing The Use Of Cash Collateral Pursnant
To 11 U.S.C. § 363; (III) Granting Adequate Protection Pursuant To 11 U.B.C. § 361
And 363; (IV) Granting Liens And Superpriority Administrative Claims Pursuant To 11
U.8.C. § 364(c); (V) Modifying The Automatic Stay; And (VI) Granting Related Relief

Loan Documents, and in compliance with the terms and conditions of the Interim Ordet, this
Final Order and the DIP Loan Documents.

10, Roll-Up Loans. hmmediately upon entry of the Interim Order,
without any further action by the Debiors or any other party, and as a condition to the provision
of liguidity under the DIP Facility, all Roll-Up Loans were replaced and refinanced and now
constitute DIP Loans. Prepetition Lenders that are not DIP Lenders shall not be entitled to share
in any payments made in respect of any Ro]l-Up Loans.

11. Authorization to Use Cash Collateral. Subject to the terms and
condittons of this Final Order, the DIP Pacility, and the DIP Loan Documents and in accordance
with the Approved Budget (subject to such variances as permitted in the DIP Credit Agreement),
the Debtors are authorized to use Cash Collateral until the Maturity Date. Nothing in this Final
Order shall authorize the disposition of any assets of the Debtors or their estafes outside the
ordinary course of business, or any Debtor’s use of aay Cash Collateral or other proceeds
resulting therefrom, except as permiited in this Final Order, the DIP Facility, the DIF Loan
Documents, and in accordance with the Approved Budget (subject to the varjances permitted by
the DIP Credit Agreement).

12. Adeguate Protection Liens. Pursuant to sections 361, 363(e),
364(c) and 364(d) of the Bankruptcy Code, as adequate protection of the interests of the
Prepetition Secured Parties in the Prepetition Collateral to the extent of any Diminution in Value

of such interests in the Prepefition Collateral, the Debtors granted upon entry of the Taterim

-26-

; 19-01189-FLK11 Doc 242-3 Filed 06/11/19 Entered 06/11/19 11:45:12 Pg 28 of 41



Case 19-13448-VFP Doc 141 Filed 03/15/19 Entered 03/15/19 15:58:41 Desc Main
Page: 27 Document  Page 27 of 77

Debtors:  Aceto Corporation, ef al.
Case No: 19-1344R (VEP)
Caption: Final Order (I) Authorizing Debtor In Possession Financing Pursuant To 11 U.S.C. §§
105(a), 362 And 364(c) And (d); (I} Authorizing The Use Of Cash Collateral Pursuant
To 11 U.8.C. § 363; (1) Granting Adequate Protection Pursuant To 11 U.8.C. § 361
And 363; (TV) Graating Liens And Superpriority Adminis Clairps Pursuant To 11
U.S.C. § 364(c); (V) Modifying The Automatic Stay; And (V1) Granting Related Relief
Order and hereby grant on a final basis to the Prepetition Agent, for the benefit of
itself and the Prepefition Lenders, continuing, valid, binding, eaforceable, and perfected
posfpetition security interests in and liens on the DIP Collateral (the *
Liens”).
13
{(a) The Adequate Protection Liens shall be subject to the Carve Out as
set forth in this Final Order and shall otherwise be junior only to: (i) the Permitted Prior Liens;
(if) the DIP Liens; and (iii) the Prepetition Agent’s Liens. The Adequate Protection Liens shall
be senior to all other security interests in, liens on, or claims against any of the DIP Collateral.
(b}  Except as provided herein or in the DIP Credit Agreement, the
Adequate Protection Liens shall not be made subject to ot pari passy with any lien or security
interest heretofore or hereinafter in the Cases or any Successor Cases, and shall be valid and
enforceable against any trustee appointed in any of the Cases or any Suceessor Cases, or upon
the dismissal of any of the Cases or Successor Cases. The Ad Protection Liens shall not be
subject to sections 510, 549, or 550 of the Bankruptcy Code. No lien or interest avoided and
preserved for the benefit of the estate pursuant to section 551 of the Bankruptcy Code shall be
pari passu with or senior to the Prepetition Agent’s Liens or the Adequate Protection Liens.
14. . As further adequate protection

of the interests of the Prepetition Administrative Agent and the other Prepetition Secured Parties

in the Prepetition Collateral to the extent of any Diminution in Value of such interests, the

27-
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Debtors:  Aceto Corporation, et al.
Case No: 19-13448 (VEP)
Caption: Final Order (I} Authorizing Debtor In Possession Financing Pursuant To 11 U.S.C. §§
105(a), 362 And 364(¢) And {d); (II} Autherizing The Use Of Cash Collateral Pursuant
To 11 U.S.C. § 363; (IIl) Granting Adequate Protection Pursuant To 11 US.C. § 361
And 363; (IV) Grantlng Liens And Superpriority Administrative Claims Pursuagt To 11
U.S.C. § 364(c); (V) Modifying The Automatic Stay; And (VI) Granting Related Relief
Prepetition Administrative Agent, on behalf of itself and the other Prepetition Secured Parties,
was granfed wpon entry of the Interim Order and is hereby granted on a final basis an allowed
superpriority administrative expense claim with respect fo the Prepetition Obligations in each of
the Cases and any Successor Cases under sections 503 and 507(b) of the Bankruptey Code (the
‘ I,
15, . The Prepetition
Superprierity Claim shall be subject to the Cacve Out as set forth in this Final Order and shall
otherwise be junior only to the DIP Superpriotity Claims and the DIP Obligations secured by the
DIP Collateral. The Prepetiion Supetpriority Claim shall have priority over all other
administrative expense claims and unsecured claims against the Debtors or their estates, now
existing or hereafter arising, of any kind or nature whatsoever, including administrative expenses
under any provision of the Bankruptcy Code.
16.

. As further adequate protection, the Debtors are authorized and directed on 2 final basis
to provide adequate protection payments to the Prepetition Administrative Agent for the account
of the Prepetition Lenders, as follows: (i) the current payment from time to time of fees and
expenses incwted before or after the Petition Date by the Prepetition Admi and
any Prepetifion Lender (including the reasonable fees, out-of-pockst expenses, and

disbursements of counsel, financial advisors, anditors, third-party consultants and cther vendors),

in accordance with paragraph 35 hereof; (ii) the current payment from time to time of accrued

-78-
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and unpaid fees and interest at non-default rates under the Prepetition Loan Documents,
inchuding any such fees and inferest thaf is accrued and unpaid as of the Petition Date; and (iii)
the payment on the Maturity Date of (A) a waiver fee, as and to the extent provided 1'1:; Section
2.12(g) of the Prepetition Credit Agreement and subject to reduction as set forth therein, and (B)
default interest accrued from the Petition Date at 2% per annum on the Prepetition Obligations as
provided in Section 2.13(c) of the Prepetition Credit Agreement; subject, in each case, to
recharacterization pursuant to further order of the Court as and to the extent provided under
section 506(b) of the Bankruptcy Code, and all rights of such Prepetition Secured Parties in
connection therewith are expressly reserved.

17. Adequate Protection Resexvation. Nothing herein ghall impair or

modify the application of section 507(b) of the Bankruptcy Code in the event that the adequate
protection provided fo the Prepetition Secured Parties hereunder (if any) is insufficient to
compensate for any Diminution in Value of their respective inferests in the Prepetition Collateral
during the Cases or any Successor Cases. The receipt by the Prepetition Secured Parties of the
adequate protection provided herein shall not be deemed an admission that the interests of the
Prepetition Secured Parties are adequately protected. Fugther, this Final Ordet shall not prejudice
or limijt the rights of the Prepetition Administrative Agent or the Prepetition Lenders to seek
additional relief with respect to the use of Cash Collateral or for additional adequate protection in
a manner consistent with the Prepetition Loan Documents, and all parties-in-interests’ rights are

reserved with respect thetefo. Without limiting the generality of the foregoing, until (2) the

-20.
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indefeasible payment in full of all DIP Obligations and Prepetition Obligations, (b) the
commitments to lend under the DIP Facility have terminated, (c) all objections and challenges to
(1) the liens and securify interests of the Prep Administrative Agent (including, without
limitation, liens granted for adequate protection purposes) and/or (i) the Prepetition Obligations
have been waived, denied or barred in full, and (d) all of the Debtors’ Stipulations have become
binding on their estates and parties in interest, all liens aad security interests of the Prepetition
Administrative Agent (including, without limitation, liens granted for adequate protection
purposes) shall remain valid and enforceable with the same continuing priority as described

herein as and to the extent sef forth herein and subject to paragraph 42 hereof.

Provisions Comm
and Use of Cash Collateral

18. . Subject to the terms
and conditions of the applicable DIF Loan Documents, the Debtors and the DIP Agent and DIP
Lenders may from time to time make technical, ministerial or non-material amendments,
modifications, supplements or waivers to any DIP Loan Document {collectively, ¢
DIF Amendments”} without further order of the Court, that extending the Sale
Milestones or the Maturity Date shall be desmed a Non-Material DIP Amendment;
further that the Debtors shall provide the Committee with written netice of such Non-Material
DIP Amendments promptly upon the execution thereof. In the case of & material amendment,

modification, supplement or waiver fo the DIP Loan Documents (collectively, ©

-30-
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Amendments™), the Debtors shall provide prier written notice (which shall be provided through
electronic mail) to co-counsel for the Committee and the U.S. Trustee, each of whom shall have
ten (10) days from the date of such notice to object in writing to such Material DIP Amendment.
If the Committes and U.S. Trustee indicate thai they have no objection fo the Material DIP
Amendment (or if no objections are timely received), the Debfors may proceed to execute the
Material DIP Amendment, which shall become effective immediately upon exécution. If the
Committee or 1J.S. Trustee timely objects to such Material DIP Amendment, approval of the
Court (which may be sought on an egpedited basis) will be necessary to effectuate the Material
DIPF Amendment; provided that such Material DIP Amendment shall be without prejudice to the
right of any party in interest to be heard. Any Material DIP Amendment that becomes effective
in accordance with this paragraph shall promptly be filed with the Court |

18. Budget Maintenance. ~ The use of borrowings uunder the DIP

Facjlity and the use of Cash Collateral shall be in accordance with the Approved Budget, subject
in all tespects to the variances set forth in the DIP Credit Agreement. No later than the first
Wednesday of each month, the Debtors shall simultancously deliver to the DIF Administrative
Agcht and co-counsel for the Commiitee®, an updated 13-week budget. The updated budget shall
be approved in writing (including by email) by, and shall be in form and substance reasonably

satisfactory to, the DIP Adminisirative Agent. Such updated budget shall not be effective until

 {Tnless ofherwise agreed to by the Debtors in writing, any and all documents provided to co-counsel for the
Commiitee pursuant o this Final Order shall be subject to the confidentiality agreement entered into by and between
the Debtors, the members of the Commitiee, and the Commitles’s advisors.

-31-
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so approved and once so approved shall be deemed the “Approved Budget™; provided, however
that in the event that the DIP Administrative Agent and the Debtors cannot agree as to an
updated, modified or supplemented budget, then the existing Approved Budget shall continue in
effect, and any variance shall be determined by reference to such Approved Budget, provided
that notwithstanding anything to 'contrar}r contained herein any amounts budgeted for Case
Professionals (defined below) retained by the Committee, as set forth in the Professional Fee
Budget (defined herein), may not be reduced, amended or modified in any current or future
period without the written consent of such Committee professional, and any unused amounts
budgeted for Case Professionals retained by the Committee in excess of the amount incurred by
such Case Professionals during such budget period may be camried forward to a subsequent, or
carried back to a prior, budget petiod.. If a Prepayment Event occurs as a result of the sale of
Pharma Assets (as defined in the DIP Credit Agreement) prior to the Maturity Date (defined
below) and the aggrogate Net Proceeds (as defined in the DIP Credit Agreement) from such
event are msufficient to fully fund the Carve Out as set forth in this Interim Order and to repay
in full the DIP Obligations and the Prepetition Obligations, then within five (5) busipess days
following the occurrence of such Prepayment Event, the Debtors shall deliver to the DIP
Administrative Agent a revised 13-week budget that removes any amounts previously allocated
solely to the opetation of the Pharma Assets during the forecasted period from and after the
occurrence of such Prepayment Event through the end of the then-cntrent budget period. Such

revised budget shall be in form and substance reasonably acceptable to the DIP Administrafive
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Agent and once so approved shall be deemed the “Approved Budget”, provided that any dispute
related to such revised budget shall be resolved by the Court. Each updated budget delivered to
the DIP Administrative Agent shall be accompanied by such supporting documentation as
reasonably requested by the DIP Administrative Agent and shall be prepared in good faith, with
due care and based upon assumptions the Debtors believe fo be reasonable. A copy of any
Approved Budget shall be simultaneously delivered to co-counsel for the Committee, and the
U.8, Trustee immediately after it has been approved by the DIP Administrative Agent.

20. Budget Compliance. The Debtors shall at all fimes comply with

the Approved Budget, on the terms and subject to the variances set forth in the DIP Credit
Agreement; provided however, notwithstanding anything contained herein or in the DIP Loan
Documents, the fees and expenses incurred by the Prepetition Secured Parties or the DIP
Administrative Agent and their professionals shall not be tested for budget or variance purposes
No later than Wednesday of each week, the Debtors shall deliver to the D[P Administrative
Agent and counse! for the Committee, a report coraparing the Debtors® actual results under the
Approved Budget for the immediately preceding week on a line item basis compared to the

projections on the Approved Budget, and an analysis of any varances (the “Vadance Report”).

The Debtors shall provide all other reports and information as required in the DIP Credit

Agreement. The Debtors’ failure to comply with the Approved Budget (on the terms and subject

to the permitted variances set forth in the DIP Credit Agreement) or io provide the reports and

-33-
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Administrative Agent is the secured party under any security agreement, credit card processor
notices or agreements, bailee letters, custom broker agreements, staternent, fixture
filing, deposit account confra] agreement, deposit account instruction agreement or any other
collateral documents or relevant Prepetition Loan Documents then automatically and without
further action, (i) the DIP Administrative Agent shall be deemed to be a secured party under such
doeuments, (ii) the DIP Obligations, fogether with any refinancings or replacements thereof,
shall be deemed to be secured obligaticns under such documents, and (iii) the applicable
provisions of such decuments shall apply to the DIP Obligations. To the extent the Ptepetition
Administrative Agent is listed as loss payee or additional insured under any of the Debtors’
Insurance policies, the DIP Administrative Agent shall also be deemed to be the secured party
listed under such documents or to be the loss payee or additional insured, as applicable.

23. As a condition to the
eontinued extension of credit under the DIP Faeility and the continued authorization to use Cash
Collateral, the Debtors have that as of and commencing on the c‘latc of the Inferim
Hearing, the Debtors shall apply all proceeds of DIP Collateral (including, without limitation,
Cash Collateral) and other payments received by the Debtors in respect of the DIP Collateral,
including whether sold in the ordinary course or otherwise, as provided in the DIP Credit
Agreement.

24.

Secured Partes.

-36-
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Debtors: Aceto Corporation, ef ol

Case No: 19-13448 (VFP)

Caption: Final Order (I) Authorizing Debtor In Possession Financing Pursuant Te 11 U.S.C. §8§
105(a), 362 And 364{c) And (d); (IT} Authorizing The Use Of Cash Collateral Pursuant
To 11 US.C. § 363; (1) Granfing Adequate Protection Pursnaat To 11 U.8.C. § 361
And 363; (IV) Granting Liens And Superpriority Administeative Claims Pursuant To 11
U.B.C. § 364(c); (V) Medifying The Automatic Stay; And (VI) Granting Related Relief

with, and provide to the DIP Administrative Agent all such information and documents that any
or all of the Debtors are cbligated to provide under the DIP Loan Documents or the provisions of
this Fipal Order; (iii) upon teasonable advance notice, permit the DIP Administrative Agent, and
the duly authorized representatives or agents of the DIP Administrative Agent, to visit and
inspect any of the Debtors™ respective properties, to examine and make abstracts or copies from
any of their respective books and records, o tour the Debtors® business premises and other
properties, and to discuss, and provide advice with respect to, their respective affairs, finances,
properties, busihess operations, and accounts with their respective officers, employees,
independent public accountapts, and other professional advisors; (iv)permit the DIP
Administrative Agent, and the duly authorized representatives or agents of the DIP
Administrative Agent to consult with the Debtors’ management and advisors on matters
concerning the Debtors® husinesses, financial condition, operations, and assets; and (v) upon
reasﬁnable- advance notice, permit the DIP Administrative Agent to conduct, at its discretion and
at the Debtors® cost and expense, field audits, collateral examinations, liqnidation valuations, and
inventory appraisals at reasonable times in respect of any or all of the DIP Collateral and
Prepetition Collateral in accordance with the DIP Loan Documents and the Prepetition Loan
Documents.

25. Credit Bidding. In connection with any sale process authorized by
the Court, the DIP Administrative Agent and the Prepetition Administrative Agent may credit

bid up to the full amount of outstanding DIP Obligations and Prepetition Obligations, as

-38-
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Debtors: Aceto Corporation, et al.

Case No: 19-13448 (VEP) '

Caption: Final Order (I) Authorizing Debtor In Possession Financing Pursuant To 11 U.S.C. 88
105(a), 362 And 364(c) And (d); () Authorizing The Use Of Cash Collateral Pursuant
To 11 U.S.C. § 363; (1II) Granting Adequate Protection Pursnant To 11 U.S.C. § 361
And 363; (IV} Granting Liens And Superpriority Administrative Claims Puzsuant To 11
U.B.C. § 364(c); (V) Modifying The Automatic Stay; And (VI) Granting Related Relief

applicable, including any accrued interest and expenses (each a “Credit Bid™), together with any
cash component included in any winning bid, in any sale of the Debtors’ assets, whether such
sale 15 effectuated through section 363 or section 1129 of the Banlruptey Code, by a chapter 7
trustee under section 725 of the Bankruptcy Code, or othérwise. Bach of the DIP Administrative
Agent and the Prepetition Administrative Agent, as applicable, shall be considered a “Qualified
Bidder” with respect to its rights to acquire.all or any of the Debtors’ assets by Credit Bid.

26. Subsequent Financing. If the Debtors, any trustee, any examiner

with expanded powers, or any responsible officer subsequently appointed in these Cases or any
Successor Cases, shall request authority to obtain credit or incur debt pursuant to Bankruptcy
Cede sections 364(b}, 364(c), or 364(d) or in violation of the DIP Loan Documents at any time
poior to the indefeasible repayment in full of all DIP Obligations and Prepetition Obligations, the
full cash collateralization of the DIP Letters of Credit at 105% of the face amount thereof, and
the termination of the DIP Administrative Agent’s and the DIP Lenders’ obligation to extend
credit under the DIP Facility, and such facilities are proposed to be secured by any DIP
Collateral, then such request shall constitate an Event of Default,

27. Cash Collection. From aad after the date of the entry of the Interim
Ordez, all collections and proceeds of any DIP Collateral or Prepetition Collateral or services the
possession, custody, or control of any Debtor, or to which any Debtor is now or shall become
entitled at any time, shall continue to be promptly deposited in the same deposit accounts into

which the collections and proceeds of the Prepetition Collateral were deposited under the

-30.
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Debtors: Aceto Corparation, et al.
Case No: 19-13448 (VFP)
Caption: Final Order (I) Authorizing Debtor In Possession Financing Pursuant To 11 U.S.C. £§
105(a), 362 And 364(c) And (d); (ID) Authorizing The Use Of Cash Collateral Pursuant
To 11 US.C. § 363; (I) Grauting Adequate Protection Pursuant To 11 U.8.C. § 361
And 363; (IV) Granting Liens And Superpriority Administrative Claims Pursuant To 11
U.S.C. § 364(c); (V) Modifying The Antomatic Stay; And (VI)} Granting Related Relief
Prepetition Loan Docoments {or in such other accounts as are des by the DIP
Administrative Agent from time to time) (collectively, the © M, which
accounts shall be subject to the sole dominion and control of the DIP Administrative Agent. All
proceeds and other amountfs in the Cash Collection Accounts, may be used as permitted to be
used in accordance with the DIP Credit Agreement and the Approved Budget. The Debtors shall
maintaip no accounts except those identified in the DIP Credit Agreement and in any cash
management order d by the Court (a * ).

28. . Until the Maturity Date, the
Debtors shall: () insyre the DIP Collateral as required uader the DIP Facility or the Prepetition,
Loan Facility, as applicable; and (b) n the cash management system in effect as of the
Petition Date, as modified by any Cash Management Ordex, or as otherwise required by the DIP
Loan Documents or this Final Order.

29, Until, or contemporaneously with,
the Maturity Date, except for the Sale Orders referenced in Section 32 below, the Debtors shall
not sell, transfer, lease, encumber or otherwise dispose of any portion of the DIP Collateral or
Prepetition Collateral other than in the ordinary course of business without the prior written
consent of the DIP Administrative Agent and Prepetition Administrative Agent, as applicable

(and no such consent shall be implied, from any other action, inaction or acquiescence by the

DIP Adminis Agent, DIP Lenders, the Prepetition Administrative Agent, or the Prepetition

-40-
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Debtors: Aceto Corporation, et al.

Case No: 19-13448 (VFP)

Ception: Final Order (I) Authorizing Debtor In Possession Financing Pursuant To 11 U.S.C. §§
105(a), 362 And 364(c) And (d); (II}) Authorizing The Use Of Cash Collatetal Pursuant
To 11 U.S.C. § 363; {IIl) Granting Adequate Protection Pursuant To 11 U.S.C. § 361
And 363; (IV) Granting Liens And Superpriority Administrative Claims Pursuant To 11
U.S.C. § 364(c); (V) Modifying The Automatic Stay; And (VD) Granting Related Refief

Lenders), except as otherwise provided for in the DIP Loan Documents or otherwise ordered by
the Court,

30. DIP Matarity Date. The commitment of the DIP Lenders shall
terminate and all amounts owing under the DIP Facility shall be due and payable, subject to the
Carve Out, on the earliest to ocour of the following (in any event and subject to extension(s) as
provided under the DIP Credit Agreement, the “Maturity Date”): (a) June 7, 2019, or such date
as may be extended pursuant to Section 2.04 of the DIP Credit Agreeuent; (b) the date on which
Debtors consumumate the transactions for the sale or disposition of all or substantially all of thetr
Chemical Assets (as defined in the DIP Motjon); and (c) the acceleration or the maturity of the
DIP Loans and the termination of the DIP Facility after the occurrence and during the
continvance of an Bvent of Default under the DIP Credit Agreement, subject to the Remedies
Notice Period (as deﬁne}d below). The Debtors may continue to enter into Swap Agreements
with 8 DIP Lender or a Prepetition Secured Party, in the ordinary course of business, provided
that such transactions have a stated termination date prior to June 7, 2019, On the Maturity Date:
(x) all applicable DIP Obligafions shall be immediately due and payable, all commitments to
extend credit under the DIP Facility will ferminate, all outstanding DIP Letters of Credit shall be
cash collateralized in an amount equal to 105% of the face amount thereof, and such DIP Letters
of Credit cash collateral shall not be subject to or subordinate to the Carve Out; (y) all authority

to use Cash Collateral shall cease; and () the DIP Administrative Agent shall be entifled to

41-
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Debtors: Aceto Corporation, et af.

Case No: 19-13448 (VEP)

Caption: Final Order (I} Authorizing Debtor In Possession Financing Pursuant To 11 U.5.C. 5§
105(a), 362 And 364(c) And (d); (I]) Authorizing The Use Of Cash Collateral Pursuant
To 11 US.C. § 363; (II} Granting Adequate Protection Pursuvant To 11 U.S.C. § 361
And 363; (IV) Granting Liens And Superpriority Administrative Claims Pursuant To 11
U.8.C. § 364(c); (V) Modifying The Automatic Stay; And (VI) Granting Related Relief

exercise all other rights and remedies under the DIP Loan Documents in accordance with this
Final Order.

31. Events of Default. The ocemrence of any of the following events,
unless waived by the DIP Administrative Agent in writing and in accordance with the terms of
the DIP Credit Agreement, shall constitute an event of defanlt (an “Event of Default™: (a) the
failure of the Debtors fo perfonm, in any respect, any of the material terms, provisions,
conditions, covenants, or obligations under this Final Order, including the failure to comply with

| the Sale Milestones (as defined below), (b) the failure of the Debtors fo comply with the
Approved Budget on the terms and subject to the petmitted variances set forth in the DIP Credit
Agreement; or (¢) the occwrence of any other “Event of Default” under the DIP Loan
Decuments.

32. Sale Milestones. As a condition to the continued access to the DIP
Facility and the continned use of Cash Collateral, the Debtors shall meet the following
milestones for progress in connection with 2 sale process under Section 363 of the Bankruptey
Code (the "Sale Milestoneg™):

(8)  not later than seven (7) days following the Effective Date,
cause the Sale Procedure Motion (as defined in the DIP Credit Agreement) to be filed
with the Court;

(b}  if a Pharma Assefs Stalking Horse APA (as defined in the

DIF Credit Agreement) is not signed by the parties thereto on or prier to the Effective
Date, then, either:
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Debtors: Aceto Corporation, ef al.

Case No: 19-13448 (VFP)

Caption: Final Order (I) Authorizing Debtor In Possession Financing Pursuant To 11 U.S.C. §§
105(a), 362 And 364(c) And (d); (I[) Authorizing The Use Of Cash Collateral Pursuant
To 11 U.S.C. § 363; (I0) Granting Adequate Protection Pursuant To 11 U.8.C. § 361
And 363; (IV) Granting Liens And Superpriority Administrattve Claims Pursuant To 11
U 8.C. § 364(c); (V) Modifying The Automatic Stay; And (VI) Granting Related Relief

(1)  the sale of the Chemical Assets (as defined in the DIP
Credit Agreement) pursuant to an asset purchase agreement and an order
of the Court, and if applicable, the sale of the Phamna Assets (as defined in
the DIP Credit Agreement), pursuant to an asset purchase agreement and
an order of the Court, in the case of each such asset purchase agreement
and order, in form and substance reasonably satisfactory to the DIP
Administrative Agent and the required lenders to the DIP Credit
Agreement (each such order, a ° > and collectively, the “Sale
Orders™); and

2)  if applicable, the Pharma Liquidation Plan pursuant to an
order of the Court in form and substance reasonably satisfactory to the

DIP Administrative Agent and the required lenders to the DIP Credit
Agreement;

{e)  not later than thirty (30) days following the entry of the respective
Sale Otder, consummate the sale of the Chemical Assets (as defined in the DIP Credit
Agreement) and, if applicable, the sale of the Pharma Assets (a3 defined in the DIP Credit
Apgreement), pursuant fo Section 363 of the Baakmptcy Code on the terms of the
applicable asset purchase agresment and order of the Court, as such asset purchase
agreement and order may be amended or otherwise modified in 4 manner reasonably
satisfactory to DIP Administrative Agent and the required lenders to the DIP Credit
Agreement.
The Debtors have satisfied the Sale Milestones referenced in sections {a), (b) and, with respect to
entry of the Sale Procedure Order, (c) above. For the avoidance of doubd, the failure of the
Debtors to comply with any of the remaining Sale Milestones shall constitute an Event of
Default under the DIP Credit Agreement and this Final Order. Each material document or
matenial transaction referenced in connection with the Sale Milestones shall be in form, detail
and substance reasonably satisfactory to the DIP Adminisirative Agent.
33. . Immediate]ly upon

the occurrence and during the continuation of an Event of Default, notwithstanding the
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Debtors: Aceto Corporation, et at.

Case No: 19-13448 (VFP)

Caption: Final Order (T} Authorizing Debtor Ih Possession Financing Pursuant To 11 US.C. §§
105(a), 362 And %64(c) And (d); (I) Authorizing The Use Of Cash Collateral Pursuant
To 11 US.C. § 363; (I} Granting Adequate Protection Pursuant To 11 U.S.C. § 361
And 363; (IV) Granting Liens And Superpriority Administrative Claims Pursuant To 11
.S C. § 364(c); (V) Modifying The Automatic Stay; And (VI} Granling Related Relief

provisions of section 362 of the Bankruptey Code, without any application, motion or notice ta,
hearing before, or order from the Court, but subject to the terms of this Final Order the DIP
Administrative Agent may declare (any such declaration shall be referred to herein as a
“Termination Declaration™ {a) all DIP Obligations owing under the respective DIP Loan
Documents to be immediately due and payable, (b) the termination, reduction or restriction of
any further commitment to extend credit to the Debtors under the DIP Facility, (¢) termination of
the DIP Facility and the DIP Loan Documents as to any future liability or obligation of the DIP
Administrative Agent and the DIP Lenders, but without affecting any of the DIP Liens or the
DIP Obligations, and may deliver the Carve Out Trigger Notice (defined below) to the Debtors,
the U.S. Trustee, and co-counsel for the Committee, and (d) a termination, reduction or
restriction on the ability of the Debtors to use Cash Collateral. The Termination Declaration
shall include notice of the occurrence of the Event of Default and shall be given by electronic
mail to counsel to the Debtors, co-counsel for the Committee, and the U.S. Trustee. The
automatic stay in the Cases otherwise applicable to the DIP Administrative Agent, the DIP
Lenders, and the Prepetition Loan Parties i3 hereby modified so that five (5) business days after

the date a Temmination Declaration is delivered (the “Remedies Notice Period”), the DIP

Administrative Agent and the DIP Lenders shall be entitled to exercise their rights and remedies
in accordance with the DIP Loan Documents and this Final Order to satisfy the DIP Obligations,
DIP Superpriority Claim, and DIP Liens; provided that upon the repayment in full of the DIP

Obligations following the expiration of the Remedies Notice Period, the Prepetition

-45.
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Debtors; Aceto Corporation, ef al.

Case No: 19-1344R (VEP)

Caption: Final Order () Authorizing Debtor In Possession Financing Pursuant To 11 U.S.C. §§
105(a), 362 And 364{c} And (d); (IT) Authorizing The Use Of Cash Collateral Pursuant
To 11 U.S.C. § 363; (II) Granting Adequate Protection Pursuant To 11 US.C. § 361
And 363; (1V) Graating Liens And Superpricrity Administrative Claims Pursuant To 11
U.8.C. § 364(c); (V) Modifying The Automatic Stay; And (VI) Granting Related Relief

Administrative Agent shall be entitled to exercise its rights and remedies in accordance with the
Prepetition Loan Documents and this Final Order to satisfy the Prepetition Obligations, the
Adequate Protection Liens, and the Prepetition Lender Superpriority Claim; provided however
that following the delivery of a Termination Declaration, and during the Remedies Nofice
Period, the Debtors are authonized to use Cash Collateral to pay ctitical expenses to preserve the
value of the Debtors’ estates. In furtherance of the foregoing, and following the expiration of the
Remedies Notice Period (but subject to the funding of the Carve Cut), the Debtors and the
financial institutions where the Debtors® Cash Collection Accounts are maintained (including
those accounts identified in any Cash Management Order) are anthorized to remit, without offset
or deduction, funds in such Cash Collection Accounts to the DIP Administrative Agent for
deposit into any Cash Collection Accounts maintained with the DIP Administrative Agent, upon
receipt of any direction to that effect from the DIP Administrative Agent. During the Remedies
Notice Period, the Debtors and/or the Commitiee shall be entitled to seek an emergency hearing
within the Remedies Notice Period. Unless the Court orders othemﬁm {whether during the
Remedies Notice Period or within five (5) business days of the expirafion thereof), the automatic
stay, as to DIP Administrative Agent, the DIP Lenders, the Prepetition Administrative Agent and
the other Prepetition Secured Parties, as applicable, shall automatically be terminated at the end
of the Remedies Notice Period without further notice or order. Upon expiration of the Remedies
Notice Period or within five (5) business days of the expiration thereof, the DIP Administrative

Agent, the DIP Lenders, the other DIP Secured Parties, the Prepetition Adminjstrative Agent and

-46-
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Debtors: Aceto Corporation, ef al

Case No: 19-13448 (VFP)

Caption: Final Order (I) Avthorizing Debtor In Possession Financing Pursuant To 11 U.8.C. §%
105{a}, 362 And 364(c) And (d); {II) Authorizing The Use Of Cash Collateral Pursuant
To 11 U.S.C. § 363; (OI) Granting Adequate Protection Pursuant To 11 U.S.C. § 361
And 363; (IV) Granting Liens And Superpriority Administrative Claitng Pursuant To 11
U.S.C. § 364(c); (V) Modifying The Autornatic Stay; And (VI) Granting Related Relief

DIP Lender as provided in the BIP Loan Documents {including attomneys’ fees, monitoring and
appraisal fees, financial advisory fees, fees and expenses of other consultants, and
indemnification and reimbursement of fees and expenses). Summary invoices for payment of the
foregeing fees and expenses shall be simultanecusly provided to counsel for the Debtors and the
Committee, without waiver of privilege or conlﬁdenﬁality, If no written objection (which shall
be limited to the reasonableness of the amount of such fees and expenses) to payment is provided
to the party submitting such invoice, setting forth with specificity the basis for such objection,
within ten (10) calendar days after receipt of such summary invoices (the “Fee Oh]acﬁon
Period”) by counsel for the Debtors and the Committee, then, without further order of, or
application to, the Court or notice to any other party, such fees and expenses shall be promptly
paid by the Debtors. If an objection (which shall be [imited to the reasonablemess‘of the amount
of such fees and expenses) is made and provided by counsel for the Debtors or the Committee as
provided herein within the Fee Objection Period to payment of the invoiced fees and expenses,
then only the disputed portion of such fees and expenses shall not be paid until the objection is
resolved by the applicable parties in good faith or by order of the Court, and the undisputed
portion shall be promptly paid by the Debtors. Subject to the foregoing, payment of all such fees
and expenses ghall not be subject to allowance by the Court, and no attomey or advisor to the
DIP Administrative Agent, the DIP Lenders, the Prepetition Administrative Agent or the
Prepetition Lenders shall be required fo file an application seeking compensation for services or

reimbursement of expenses with the Court.
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Debtors: Aceto Corpotation, ef al.

CaseNo; 19-13448 (VFP)

Caption: Final Otder () Authorizing Debtor In Possession Financing Pursuant To 11 U.S.C. §§
105(2), 362 And 364(c) And (d); (II) Authorizing The Use Of Cash Collatera] Pursuant
Te 11 UB.C. § 363; (III) Granting Adequate Protection Pursuant To 11 U.8.C. § 361
And 363, (IV) Granting Liens And Superpriority Administrative Claims Pursuant To 11
U.S.C. § 364(c); (V) Modifying The Automatic Stay; And {VI) Granting Related Relief

36. Indemmification. The Debtors shall indemnify and hold hammless
the DIP Administrative Agent and the DIP Lenders in accordance with and subject to the terms
and conditions of the DIP Loan Documents,

37. Proofs of Claim. The DIP Administrative Agent, the DIP Lenders,
the other DIP Secured Parties and the Prepetition Secured Parties will not be required to file
proofs of claim or request for payment of any administrative expense in any of the Cases or
Successor Cases for any claim allowed herein. Notwithstanding any order entered by the Court
in relation to the establishment of a har date in any of the Cases or Successor Cases fo the
contrary, the Prepetition Administrative Agent, on behalf of itself and the Prepetition Secured.
Parties, is hereby authorized and entitled, in its sole discretion, but not required, to file (and
amend and/or supplement, as it sees fit) a proof of claim and/or aggregate proofs of claim in each
of the Cases or Successor Cases with respect to the Prepetition Obligations. Any proof of claim
filed by the Prepetition Administrative Agent shall be deemed to be in addition to and net in lisu
of any other proof of claim that may be filed by any of the Prepetition Secured Parties. Any order
entered by the Court in relation to the establishment of a bar date shall not apply to any claim of
the DIP Administrative Agent, the other DIP Secured Parties, the Prepefition Administrative
Agent and the other Prepetition Secured Parties arising under, or in connection with, the DIP
Loan Documents or the Prepetition Loan Documents, as applicable.

38. Rights of Access and Information. Without limifing the rights of

access and information afforded the DIF Adminisirative Agent and the DIP Lenders under the
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Case No: 19-13448 (VFP)

Caption: Final Order (I) Authorizing Debtor In Possession Financing Pursuant To 11 U.S.C. §§
105(a), 362 And 364(c) And (d); (II) Authorizing The Use Of Cash Collateral Pursuant
To 11 U.8.C. § 363; (IlI) Graniing Adequate Protection Pursuant To 11 U.S.C. § 361
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U.8.C. § 364(c); (V) Modifying The Automatic Stay, And (V) Granting Related Relief

DIP Loan Documents, the Debtors shall be, and hereby are, required to afford representatives,
agents and/or employees of the DIP Administrative Agent and the Prepetition Administrative
Agent reasonable access to the Debtors’ premises and their books and records in accordance with
the DIP Loan Documents and the Prepetition Loan Documents, as applicable, and shall
Teasonably cooperate, consult with, and provide to such persons all such information as may be
reasonably requested. In addition, the Debtors authorize their independent certified public
accountants, financial advisors, investment bankers and consultants, to cooperate, consult with,
and provide fo the DIP Administrative Agent and the Prepetition Administrative Agent all such
information as may be reasonably requested with respect to the business, results of operations
and financial condition of any of the Debtors.

39, Carve Out. Notvathstanding anything contained herein to the
contrary, the IDIP Liens, DIP Superpriority Claim, the Prepetition Liens, the Permitted Prior
Liens, the Adequate Protection Liens and the Prepetition Superpriority Claim are all subordinate
to the following {collectively, the “Carve Out™):

A, All reasonable fees and expenses up te $50,000 incurred by a trustee under
section 726{b) of the Bankmptey Code. \

B. Allowed administrative expenses pursuant to 28 11.8.C. § 1930(=)(6) for
fees, fogether with the statutory rate of interest, payable to the Office of the Unifed States

Trustee, as determined by agreement of the 1J.8. Trustee or by final order of this Court and 28
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Debtors: Aceto Corporation, ef af.,

Case No: 19-13448 (VFP)

Caption: Final Order (I) Authorizing Debtor In Possession Financing Pursuant Te 11 T.8.C. §§
105(a), 362 And 364(c) And (d); (II) Authorizing The Use Of Cash Collateral Pursuant
To 11 U.S.C. § 363; (I0) Granting Adequate Protection Pursuant To 11 U.S.C. § 361
And 363; (IV) Granting Liens And Superpriority Administrative Claims Pursuant To 11
U.8.C. § 364(c); (V) Modifying The Automatic Stay; And (VI) Granting Related Relief

U.S.C. § 156(c} for fees required to be paid to the Clerk of this Court as of the date of such
Prepayment Event or the delivery of such Carve Out Trigger Nofice,® as applicable;

C. All accrued and unpaid fees (itrespective of when payable as approved by
the Court), dishursements, costs and expenses, allowed at any time by this Court and incurred by
professionals retained by the Debtors or the Committee (the “Case Professionals™ from and after
the Effecfive Date through the delivery of such Carve Out Trigger Nofice (other than any sale
success or fransaction fees payable in respect of such Prepayment Eveat that are payable from
proceeds other than the Net Proceeds thereof), not to exceed the amounts in the Professional Fee
Budget for such Case Professionals for such period, and net of any retainers; ; and

D. All accrued and unpaid fees and expenses incwrred by the Case
Professionals from and after the date of delivery of such Carve Out Trigger Notice, irrespective
of when payable as approved by the Court, in an aggregate amonnt not to exceed $600,000 for
Case Professionals (the sum of :;lmounts under clauses (A), (B), (C), and (D) as of any date of
determination, the “Carve Out Cap™).

Upon a sale of DIP Collateral outside the ordinary course of business, which constitutes a
Prepayment Event (as defined in the DIP Credit Agreement) prior to the delivery of a Carve Cut

Trigger Notice, an aggregate amount up to the Carve Out Cap shall be funded info a resérve

§ A “Carve Out Trigger Notice® shall mesn 2 written notice delivered by the DIP Administrative Agent o the Debtors
and ther counscl, the U.S, Trustee, and oo-counse] to the Cornmittes, which notice may be delivered at any time by the
DIP Administrative Agenl following the oocurrence and confiavance of any Event of Defaulf and, in any case, shall
specify that if is a “Carve Ouf Trigger Notice™, The Carve Ot Trigger Notice shall be deemed to have been delivered
on the scheduled maturity date without the necessity of the delivery of any such notice.
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Debtors: Aceto Corporation, ef al.

Case No: 15-13448 (VFP)

Caption: Final Order (1) Authorizing Debtor In Possession Financing Parsuant To 11 U.8.C. §§
105(a), 362 And 364(c) And (d}; {II) Authorizing The Use Of Cash Collateral Pursuant
To 11 US.C. § 363; (II) Granting Adequate Protection Pursuant To 11 U.S.C, § 361
And 363; (IV) Granting Liens And Superpriority Administrative Claims Pursuant To 11
U.S.C. § 364(c); (V) Modifying The Automatic Stay; And {VI) Granting Related Relief

account of the Debtors (which may be held by Lowenstein Sandler, LLP, as bankruptcy counsel
to the Debtors) with the available Net Proceeds (as defined in the DIP Credit Agreement)
resulting from such sale of DIP Collateral, and the Carve Out in respect of such Prepayment
Event (as Defined in the DIP Credit Agreement) shall be fully satisfied if and when proceeds of
such DIP Collateral that is equal to the Carve Qut Cap have been funded to such reserve account.

After the delivery of a Carve Out Trigger Notice, an aggregate amount up to the Carve
Out Cap shall be funded, whether from cash on hand or from the sale of any DIP Collateral
(whether or not constituting a Prepayment Bvent), receipt of Cash Collateral, or otherwise, into a
reserve account of the Debtors (which may be held by Lowenstein Sandler, LLP, as bankrupicy
counsel to the Debtors).’ Following the delivery of a Carve Qut T;'igger Notice, the Carve Out
shall be fully satisfied as proceeds of DIP Collateral are funded fo such reserve account from
time to time in an aggregate amount, together with any then balance in such account as of the
date of such delivery, that is equal o the Carve Out Cap determined as of the date of such
delivery. The Carve Out Cap shall be reduced on a dollar-for-dollar basis by any payments of
fees or expenses of the Case Professionals made from such reserve account. Following the full
funding of the Carve Out Cap on or after the date of delivery of the Carve Qut Trigger Notice,

none of the DIP Administrative Agent, the DIP Lenders, the other DIP Secured Parties and the

7 The Debtors and Lowenstein Sandler, as applicable, shall be authorized to remit payment from the reserve ascount to
Case Professionals from time to times as may be payable pursuant fo any order of the Court setting forth interim
compensation procedures for Case Professionals. '
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Caption: Final Order (I) Authorizing Debtor In Possession Financing Pursuant To 11 U7.S.C. §§
105(a), 362 And 364(c) And (d); (I) Authorizing The Use Of Cash Collateral Pursuant
To 11 U.S.C. § 363, (III) Granting Adequate Protection Pursuant To 11 U.S.C. § 361
And 363; (IV) Granting Liens And Superpriority Administrative Claims Pursuant To 11
U.8.C. § 364(c); (V) Modifying The Automatic Stay; And (VI) Granting Related Relief

Prepetition Secured Parties shall have any further liability whatsoever for the Carve Out or any
subordination in respect thereof.

Nothing herein, including the inchusion of line items in the Professional Fee Budget for
Case Professionals, shall be construed as consent to the allowance of any particular professional
fees or expense of the Debtors, of the Committee, or of any other person or shall affect the right
of the DIP Administrative Agent, the Prepetition Administrative Agent, or the Prepetition
Lenders to object to the allowance and payment of such fees and expenses. The DIP
Administrative Agent, the DIP Lenders, the other DIP Secured Parties and the Prepetition
Secured Parties shall not be responsible for the direct payment or reimbursement of any fees or
dishursements of any Case Professionals incurred in connection with the Cases or any Successor
Cases under any chapter of the Bankruptey Code. Nothing in the Interim Order, this Figal Order
or otherwise shall be construed to obligate the DIP Administrative Agent, the DIP Lenders, any
other DIP Secured Party or the Prepetition Secured Parties in any way to pay compansati@ to or
to reimburse expenses of any Case Prefessional, or to guarantee that the Debtors have sufficient
fimds to pay such compensation or reimbursement. For the avoidance of doubt and
notwithstanding anything contained in the Interim DIP Order, this Final DIP Order, the DIP
Loan Documents or the Prepetition Loan Documents, t'he Carve Out shall be senior to the DIP
Liens, the DIP Superpriority Claim, the Prepetition Liens, the Adequate Protection Liens, the

Prepetition Superpriority Claim the Permitted Prior Liens, any and all othet forms of adequate

-53.

19-01189-FLK11 Doc 242-4 Filed 06/11/19 Entered 06/11/19 11:45:12 Pg 14 of 38



Case 19-13448-VFP Doc 141 Filed 03/15/19 Entered 03/15/19 15:58:41 Desc Main
Page: 54 Document  Page 54 of 77

Debtors: Aceto Corporation, ef al.

Case No: 19-13448 (VFP)

Caption: Final Order (I) Authorizing Debtor In Possession Financing Pursuant To 11 U.S5.C. §§
105(a), 362 And 364{c) And (d); (IT) Authorizing The Use Of Cash Collateral Pursuant
To 11 U.S.C. § 363; (IlI) Granfing Adequate Protection Pursuant To 11 U.S.C. § 361
And 363; (IV) Granting Liens And Superpriority Administrative Claims Pursuant To 11
1.8.C. § 364(c); (V) Modifying The Automatic Stay; And (VI) Granting Related Relief

protection, liens, or claims securing the DIP Obligations, the DIP Collateral and the Prepetition
Obligations granted hereander, or otherwise.

40. Limitations on Use of DIP Praceeds, Cash Collateral, and Carve Qut

Except as otherwise set forth in the DIP Loan Documents or in this Final Order, the DIP Facility,
the DIP Collateral, the Prepetition Collateral, the Cash Collateral and the Carve Out may not be
used in connection with: (a) except to contest the eccurrence of an Event of Default, preventing,
bindering, or delaying any of the DIP Administrative Agent’s, the DIP Lenders’, ar the
Prepetition Secured Parties” enforcement or realization upen any of the DIP Collateral or
Prepetition Collateral, (b) using or secking to vse Cash Collateral except as provided for in this
Final Order and the DIP Loan Documents; {c) selling or otherwise disposing of DIP Collateral
except as provided in the DIP Loan Documents; (d) using or seeking to use any insursnce
proceeds constituting DIP Collateral except as provided in the DIP Loan Documents; (g}
incurring Indebtedness (as defined in the DIP Credit Agreement) nof permitted by the DIP Credit
Agreement without the prier consent of the DIP Administrative Agent; (f) secking to amend or
modify any of the rights granted to the DIP Administrative Agent, the DIP Lenders, or the
Prepetition Secured Parties under the Interim Order, the Final Order, the DIP Loan Documents,
or the Prepetition Loan Documents: (g) objecting to or challenging in any way the DIP Liens, the
DIP Obligations, the Prepetition Liens, the Prepetition Obligations, the DIP Collateral (including
Cash Collateral) or, as the case may be, Prepetition Collateral, or any other claims or liens, held

by or on behslf of any of the DIP Administrative Agent, the DIP Lenders, or the Prepetition
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Caption: Final Order (I) Authorizing Debtor In Possession Financing Pursuant To 11 1U.8,C. §§
105(a), 362 And 364(c) And {(d); (I} Authorizing The Use Of Cash Collateral Pursvant
To 11 U.S.C. § 363; (II) Graating Adequate Protection Pursuant To 11 U.S.C. § 361
And 363; (IV) Granting Liens And Superptiority Administrative Claims Pursuant To 11
U.8.C. § 364(c); (V) Modifying The Automatic Stay; And (VI) Granting Related Relief

Secured Parties, respectively; (h) asserting, commenecing, or prosecuting any claims or causes of
action whatsoever, including any actions under chapter 5 of the Bankruptcy Code or applicable
state law equivalents or actions to recover or disgorge payments, against any of the DIP
Administrative Agent, the DIP Lenders, the Prepetition Secuted Parties, or any of their
respective affiliates, agents, attorneys, advisors, professionals, officers, directors, and employees;
(i) litigating, objecting to, challenging, or contesting in any manner, or raising any defenses to,
the validity, extent, amount, perfection, pricrity, or enforceability of any of the DIP Obligations,
the DIP Liens, the Prepetition Liens, the Prepetition Obligations or any other rights or interests
of any of the DIP Adminjstrative Agent, the DIP Lenders, or the Prepetition Secured Partics; or
(j) seeking to subordinate, recharacterize, disallow or avoid the DIP Obligations or the

Prepetition Obligations; provided, however, thst up to $75,000 of the proceeds of the DIP

Collateral, Cash Collateral and/or Prepetition Collateral may be used by the Committee to
investigate (but not commence a formal Challenge to) the liens and claims held by, and any
potential claims or causes of action against, the Prepetition Secured Parties, including, without
limitation, in respect of the validity, enforceability, perfection, priority or extent of the
Prepetition Liens, the Prepetition Loan Documents, or the Prepetition Obligations.

41. Payment of Compensation. Nothing herein shall be construed as a

consent to the allowance of any professional fees or expenses or shall affect the right of the DIP
Administrative Agent, the DIP Lenders, or the Prepetiticn Secured Parfies to object to the

allowance and paymenf of such fees and expenses. So long ds no Event of Default has occurred
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Case No: 19-13448 (VFP)

Caption: Final Order (1) Authotizing Debtor In Possession Financing Pursuant To 11 U.S.C. §§
105(a}, 362 And 364(c) And (d); (II) Aunthorizing The Use Of Cash Collateral Pursuant
To 11 U.S.C. § 363; (III) Granting Adequate Protection Pursuant To 11 U.S.C. § 361
And 363; (IV} Graating Liens And Superpriority Administrative Claims Pursuant To 11
U.B.C. § 364(c); (V) Modifying The Automatic Stay; And (VI) Granting Related Relief

and been declared by the DIP Administrative Agent in connection with the Declaration Notice,
the Debtors shall be permitted to pay fees and expenses allowed and payable by final order under
sections 328, 330, and 331 of the Bankruptcy Code or pursuant to any other order of the Court
setting forth the procedures for interim payment of fees and expenses of Case Professionals, as
the same may be due and payable to the extent the same were accrued agd to the extent permitted
in the most recent Professional Fee Budget (defined below) provided by the Debtors and
reasonably acceptable to the DIP Administrative Agent. Subject to Patagraph 19 hereof, no
variance in excess of the total amount of anticipated acered fees and expenditures set forth on
the professional fees monthly accrual forecast schedule included in the Approved Budget (the
"Professional Fee Budpget™) for any period (with any period of a week being pro-rated portion of
the amount therein for the appropriate month), will be payable from the DIP Collateral absent
prior consent of the DIP Administrative Agent. Nothing herein shall prohibit or otherwise limit
the payment of any allowed sale success or transaction fee of a Case Professional appraved by
the Court, provided that this sentence shall not affect the amount of the Carve Out Cap.
Notwithstanding anything contained herein or in the DIP Loan Documents to the contrary,
pothing herein or in the DIP Loan Documents (including, without limitation, any line item
contained in any budget} shall in any way prohibit, impair or otherwise limit the incurrence or
allowance of any of the fees and expenses of any of the Case Professional or the ability of any of
the Case Professionals to assert administrative expenses on account of such fees and expense

against any of the Debtors.
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Debtors: Aceto Corporation, et al,

Case No: 19-13448 (VFP)

Caption: Final Order (I} Authorizing Debtor In Possession Financing Pirsuant To 11 U.B.C. §§
105(a), 362 And 364{c) And (d); (I) Authorizing The Use Of Cash Collateral Pursuant
To 11 U.B.C. § 363; (11} Granting Adequate Protection Pursnant To 11 T7.5.C. § 361
And 363; (IV) Granting Liens And Superpriority Administrative Claims Pursuant To 11

U.S.C. § 364(c), (V) Modifying The Automatic Stay; And (V) Related Relief
42.
(@) The admissions, stipulations, agreements, releases, and

waivers set forth in the Interim Order and this Final Order (including the Debtors’ Stipulations,
collectively, the ) are apd shall be binding on the
Debtors. In addition, the Prepetition Lien and Claim Stipulations shall be binding on any
subsequent trustee, responsible person, examiner with expanded powers, any other estate
repres and all creditors and parties im interest and all of their successors in interest and
aszigns, including the Committee, unless, and solely to the extent that, the Committee as a party
in interest with standing and requisite authority (as to the Debtors and all other estate
TEpIeS 8, Cr and parties in mterest any Challenge (as defined below) is irrevocably
waived and relinquished) (i) has timely filed the riate pleadings, and timely commenced
the appropriate proceeding required under the Bankruptcy Code and Bankruptcy Rules,
challenging the Prepetition Lien and Claim Stipulations (each such proceeding or appropriate
pleading commencing a proceeding or other contested matter, a * ") on such date that is
{A) the earlier of (x) April 22, 2019 or (y) the date that is two (2) business days prior to the
commencement of the hearing in respect of the approval of the sale of the Pharma Assets (which
date and time of the sale hearing in connection with the sale of the Pharma Assets shall be no
carlier than Aprl 8, 2019), (B) such other date as may be agreed in writing by counse] for the
Committee and the Prepetition Administrative Agent (upon notice to the D , or (C) such

later date as extended by this Court for good canse shown pursuant to an application filed by a
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Debtors: Aceto Corporation, ef f.

Case No: 19-13448 (VFP)

Caption: Final Order (I) Authorizing Debtor In Possession Financing Pursuant To 11 U.S.C. §§
105(a), 362 And 364(c) And {d); (II} Authorizing The Use Of Cash Collateral Pursuant
To 11 U.S.C. § 363; (OI) Granting Adequate Protection Pursuant To 11 U.8.C. § 361
And 363; (IV) Granting Liens And Superpriority Adrninistrative Claims Pursuant To 11
U.S.C. § 364(c); (V) Modifying The Automatic Stay; And (VI) Granting Related Relief

party in interest prior to the expiration of the such date (the “Challenge Deadline™), and (ii) this

Court enters judgment in favor of the plaintiff or movant in any such timely and properly
commenced Challenge proceeding and any such judgment has become a final judgment that is

not subject to any further review or appesl; provided, however, that if the Commitfee commences

a Challenge and simuftaneously files a motion with the Court seeking standing and autherity to

pursue such Challenge (2 “Standing Motion™) prior to the Challenge Deadline, the Challenge

Deadline shall be automatically tolled for the Committes (and no other party), solely with respect
to the Challenge alleged in the Standing Motion to such date that is three (3) business days after
the date on which such Standing Mbofion is granted or denied by an order of the Court.
Notwithstanding the foregoing, if a chapter 11 trustee is appointed or the Cases are converted to
chaptier 7 prior to the expiration of the Challenge Deadline, (1) the chapter 11 trustee or chapter 7
trustee, as applicable, shall have until the later of the Challenge Deadline or the tenth (10™) day
after the appointment of the chapter 11 trustee or the conversion of the Cases to chapier 7, as
applicable, to commence a Challenge, subject to any further extension by order of the Court for
cause; and (2) if the Comumittee has asserted a Challenge prior to the Challenge Deadline, the
chapter 11 frustee or chapter 7 frustee will stand in the shoes of the Commitiee in such
Challenge.

(v)  Binding Effect. To the extent no Challenge is timely and properly
commenced by the Challenge Deadline, or to the extent such proceeding does not result in a final

and non-appesalable judgment or order of thiz Court that is inconsistent with the Prepetition Lien
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Debtors: Aceto Corporation, ef al.

Case No: 19-13448 (VFP)

Caption: Final Order (I} Authorizing Debtor In Possession Financing Pursuaat To 11 U.S.C. §§
105(2), 362 And 364(c) And (d); (I} Authorizing The Use Of Cash Collateral Pursuant
Te 11 U.B.C. § 363; (III) Granting Adequate Protection Pursuant To 11 US.C. § 361
And 363; (V) Gtanting Liens And Superpriority Administrative Claims Pursuapt To 11
U.8.C. § 364(c); (V) Modifying The Auntomatic Stay; And (VI) Granting Related Relief

successfully challenged in an adversary proceeding or contested matter in respect of such

Challenge.

43, . Except as explicitly provided for herein,
this Final Order does not create any rights for the benefit of any third party, creditor, equity
holder or any direct, indirect, or incidental beneficiary.

44, . No costs ¢or expenses of administration
which have been or may be incurred in the Cases af any time shall be charged against the DIP
Administrative Agent, the DIP Lenders, the Prepetition Secured Parties, or any of their
respective claims, the DIP Collateral, or the Prepetition Collateral pursuant fo sections 105 or
506(c) of the Bankrupicy Code, or otherwise, without the prior written consent of the DIP
Admmnistrative Agent, the DIP Lenders or the Prepetition Administrative Agent, as applicable,
and no such consent shall be implied from any ofher action, inaction, or acquiescenice by any
such agents or lenders.

45. . The DIP
Administrative Agent, the DIP Lendets, and the Prepetifion Secured Parties shall not be subject
to the equitable doctrine of “marshaling” or any other similar doetrine with respect to any of the
DIP Collateral or the Prepetition Collateral, as the case may be, and proceeds shall ‘t;e received
and applied pursuant to this Final Order and the DIP Loan Documents notwi any other

agreement or provision fo the contrary; provided, however, that notwithstanding anything

contained herein, the DIP Loan Documents or the Prepetitien Loan Documents to the confrary,

=50~
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Debtors: Aceto Corporation, ef al.

Case No: 19-13448 (VFP)

Caption: Final Order (I) Authorizing Debtor In Possession Financing Prrsuant To 11 U.S.C. §§
105(a), 362 And 364(c) And (d); (II) Authorizing The Use Of Cash Collateral Pursuant
To 11 U.S.C. § 363; {III) Granting Adequate Protection Pursuant To 11 U.S.C. § 361
And 363; (IV) Granting Liens And Superpriority Administrative Claims Pursuant To 11
1.8.C. § 364(c); (V) Modifving The Automatic Stay; And (VI) Granting Related Relief

each of the Prepetition Secured Parties and the DIP Secured Parties shail use commercially
reasonable efforts to first proceed against and resort to all material DIP Collateral and all
material Prepetition Collatera]l (other than avoidance actiops arising under Chapter 5 of the
Bankruptey Code or applicable state law equivalents (“Avoidance Actions™) and the proceeds
thereof), before proceeding against and resorting to Avoidance Actions and the proceeds thereof
to satisfy the DIP Obligations, the DIP Liens, the Prepetition Obligations, the Prepetition Liens,
the Adequate Protection Claim and/or the Adequate Protection Liens, as applicable.

46. Section 552(b). The Prepetition Secured Parties shall each be
entitled to all of the tights and benefits of section 552(b) of the Bankruptcy Code, and the
“equities of the case” exception under section 552(b) of the Banknuptey Code shall not apply to
the Prepefition Secured Parties, with respect to proceeds, product, offspring or profits of any of
the Prepetition Collateral,

47. Access to DIP Collateral Notwithstanding anything contained

herein to the contrary and without limiting any other fights or remedies of the DIP
Administrative Agent exercisable on behalf of the DIP Lenders contsined in this Final Order, the
DIP Loan Documents, or otherwise available at law or in equity, and subject to the terms of the
DIP Loan Documents, upon written notice to the landlood of any leased premises that an Event
of Default has occurred and is continuing, the DIP Administrative Agent may, subject to the
applicable notice provisions in any separate applicable agreement by and between such landlord

and the DIP Administrative Agent, enter upon any leased premises of the Debtors for the purpese
1B
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Debtors: Aceto Corporation, ef al.

Case No: 19-13448 (VFP)

Caption: Final Order (I) Authorizing Debtor In Possession Financing Pursuant To 11 U.S.C. §§
105(a}, 362 And 364(c) And (d); O} Authorizing The Use Of Cash Collateral Pursuant
To 11 T1.8.C. § 363; (IID) Adequate Protection Pursvant To 11 U.S.C. § 361
And 363; (IV) Granting Liens And Superpriority strative Claims Pursuant To 11
U.B.C. § 364(c); (V) Modifying The Automatic Stay; And (V1) Granting Related Relief

53. The failure of the DIP
Administrative Agent, the DIP Lenders, or Prepetition Secured Parties to seek relief or otherwise
exercise their rights and remedies under this Final Order, the DIP Loan Documents, the
Prepetition Loan Documents, or applicable law, as the case may be, shall not constitute a waiver
of any of the rights hereunder, thereunder, or otherwise.

54. . Immediately upon execution by
this Court, the terms and provisions of this Final Order shall become valid and binding upon and
inure to the benefit of the Debtors, the DIP Administrative Agent, the DIP Lenders, the
Prepetition Secured Parties, all other creditors of any of the Debtors, the Committee, and all
other parties-in-interest and their respective successors and assigns, including any trustee or
other fiduciary hereafter appointed in any of the Cases, any Successor Cases, or upon dismissal
of any Case or Successor Case.

55. Until and unless the DIP
Obligations and the Prepetition Obligations have been indefeasibly paid in full in cash (such
payment being without prejudice to any terms or provisions contained in the DIP Facility which
survive such discharge by their terms), and all commitments te extend credit under the DIP
Facility have been terminated, the Debtors irrevocably waive the right fo seck and shall not seck
or consent to, directly or indirectly: {a) without fhe prior writtenn consent of the DIP
Admibistrative Agent and the Prepetition Administrative Agent, (i) any modification, stay,

vacatur or amenpdment fo this Final Order; or (if) a priority claim for any administrative expense

-65-
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Debtors: Aceto Corporation, ef al,

Case No: 19-13448 (VFP)

Caption: Final Order (T) Authorizing Debtor In Possession Financing Pursuant To 11 U.S.C, §§
105¢a), 362 And 364{c) And (d); (II) Authorizing The Use Of Cash Collateral Pursuant
To 11 U.S.C. § 363; (II) Granting Adequate Protection Pursuant To 11 U.S.C. § 361
And 363; (IV) Granting Liens And Superpriority Administrative Claitns Pursuant To 11
U.S.C. § 364(c); (V) Modifying The Automatic Stay; And (VI) Granting Related Relief

or unsecured claim against the Debtors (now existing or hereafter arising of any kind ot nature
whatsoever, including any administrative expense of the land specified in sections 503(b),
506(c), 507(a} or 507(b) of the Bankruptey Code) in any of the Cases or Successor Cases, equal
ot superior to the DIP Superpriority Claims or Prepetition Superptiority Claim, other than the
Carve Out; (b) without the prior written consent of the DIP Administrative Agent and the
Prepetition Administrative Agent, for any order allowing use of Cash Collateral resulting from
DIP Collateral or Prepetition Collateral; (c) without the prior written consent of the DIP
Administrative Agent, any lien on any of the DIP Collatera] with priority equal or superior to the
DIP Liens, except as specifically provided in the DIP Loan Documents; or (d) without the prior
written consent of the Prepetition Administrative Agent, any lien on any of the DIP Collateral
with ptiority equal or superior to the Prepetition Liens or Adequate Protection Liens (other than
the DIF Liens and the Carve Quf). The Debtors imevocably waive any right to seek any
amendment, modification or extension of this Final Order without the prior writien consent, as
provided in the foregoing, of the DIP Administrative Agent and the Prepetition Administrative
Agent, and no such consent shall be implied by any other action, inaction or asquiescence of the
DIP Admin_isu'ative Agent or the Prepetition Administrative Agent.

56. Final Order Confrols. In the event of any inconsistency between

the ferms and conditions of the DIP Loan Documents and of the Interim Order and/or this Final

Order, the provisions of thig Final Ordet shall govern and control.

-66-
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Debtors:  Aceto Corporation, ef al.

Case No: 19-13448 (VFP)

Caption: Final Order (I) Authorizing Debtor In Possession Financing Pursuant Te 11 U.8.C. §§
105(a), 362 And 364(c) And (d); (I) Authorizing The Use Of Cash Collateral Pursuant
To 11 US.C. § 363; (III) Granting Adequate Protection Pursuant To 11 U.S.C. § 361
And 363; (IV) Granting Liens And Superpriority Adrainistrative Claims Pursuant To 11
U.8.C. § 364(c);, (V) Modifying The Automatic Stay, And (VI) Granting Related Relief

57. Suxvival. The provisions of this Final Order and any actions taken
pursuant herefo shall survive entry of any order which may be enteted converting any of the
Cases to a case under chapter 7 of the Bankruptcy Code or dismissing any of the Cases or any
Successor Cases. The terms and provisions of this Final Otder, including the claims, Jiens,
security interests, and other protections granted to the DIP Administrative Agent, DIP Lenders,
the other DIP Secured Parties and Prepetition Secured Parties granted pursuant to the Interim
Order, and this Final Order and/or the DIP Loan Documents, notwithstanding the entry of any
such orders, shall continue in the Cases, in any Successor Cases, or following dismissal of the
Cases or any Successor Cases, and shall maintain their validity, enforceability and priority as
piovided by this Final Order unfil: (i) in respect of the DIP Facility, all the DIP Obligations,
pursuant fo the DIP Loan Documents and this Final Order, have been indefeasibly paid in ﬁJIl- in
cash, and all commifments to extend credit under the DIP Facility ate terminated, and (ii) in
tespect of the Prepetition Loan Fa(:ility, all of the Prepetition Obligations pursvant to the
Prepetition Loan Documents and this Final Order have been indefeasibly paid in full in cash, and
the Challenge Deadline has passed without a Challenge being asserted. The terms and
provisions concerning the indemnification of the DIP Administrative Agent, the DIP Lenders
and the otber DIP Secured Parties shall continue in the Cases, in any Successor Cases, following
dismissal of the Cases or any Successor Cases, following termination of the DIP Loan

Documents and/or the indefeasible repayment of the DIP Obligafions.

57-
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Debtors: Aceto Cotparation, ef af.
Case No: 19-13448 (VEP)
Caption; Final Order (I) Authorizing Debtor §8
105(a), 362 And 364({c) And (d); (I) ant
To 11 U.S.C. § 363; (IlI} Granting Adequate Protection Pursuant To 11 U.8.C. § 361
And 363; (IV) Granting Liens And Superpriority Administrative Claims Pursuant To 11
U.S.C. § 364(c); (V) Modifying The Automatic Stay; And (VI) Granting Related Relief
58. . This Final Order shall
constitute findings of fact and conclusions of law pursuant to Baakmptcy Rule 7052 and shall
take effect and be enforceable nunc pro tunc to the Petition Date immediately upon execution
thereof. Notwithstanding Bankruptcy Rules 4001(2)(3), 6004(h), 6006(d), 7062 or 9024 or any
other Banlauptey Rule or Local Rule, or Rule 62(a) of the Federal Rules of Civil Procedure, this
Final Order shall be immediately effective and enforceable upon ifs enfry, and there shall be no
stay of execution or effectiveness of this Fina] Order.
59. . The Court has and will retain

Jurisdiction to enforce the terms of, any and all matters arising from or related to the DIP

Facility, and/or this Final Crder.

-68-
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EXHIBIT A

DIP Credit Agreement Amendment

70
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i) any materfal provision of any Loan Document shall for any reason cease to be in
ful] force and eflect in accordance with its terms or any Borrower or any of its Subsidiaries shall so assert
in writing;

(k) a Change in Control shall have occurred;

gy any of the Liens purported to be granied pursnant o amy Collateral Document
shall fail or cease for any resson to be legal, valid and enforceable liens on the Collatersl purported to be
covered thereby or shall fail or cease lo have the priority purported to be created thereby;

(m) (i) the subordination provisions of the documents evidencing or goveming any
Subordinated Indebtedness (the | "y shall, in wholg or in part, terminate, cease 1o
be effective or cease to be legally valid, binding and enforceable against any holder of the applicable
Subordinated Indebtedness; or (ii} any Borrower or any offier Loan Party shall, directly or indirectly,
disavow or contest in any maaner (A) the effectiveness, validity or enforceability of any of the
Subordination Provisions, (B) that the Subordination Provisions exist for the benefit of the Prepetition
Agent and the other Secured Parties (as defined in the Prepetition Credit Agreement) or (C) that ail
peyments of principal of, ar premium and interest on, the applicable Subordinated Indebiedness, or
realized from the liquidaiion of any property of any Loan Party, shall be subject to any of the
Subordination Provisions; or

) the aceurrence of any of the following in any Chapter 11 Case:

(i) the bringing of a moli ar the filing of any plan of
reorganization or disclosure statemerit attendant therelo, or the entry of any order by the
Bankruptey Court in any Chapter 11 Case: (A) that (in the case of Borrowers, any other
Loan Party or any
Committee)) requests or seeks authority for Borrowers or any other Loan Party to obtain
additiona] financing under sections 364(c) or (d) of the Bankruptcy Code not otherwise
petniitted pursuant to this Agreement, and in the case of any such request or application
[rom any Committes, such request or application is not dismissed with prejudice or
otherwise resolved to the safisfaction of the Administrative Agent in its exelusive
judgment prior to the Challenge Deadline (as defined in the Order), B}
excepl as expressly provided in the Inferim Order and/or the Final Order (as applicable}
in respect of the Carve-Out, %o grant any Lien other than Prepefition Agent’s Adequate
Protection Liens upon or affecting any Collateral; (Ch

xeept as expressly provided in the Interim Order ar the Final Order, as
the case may be, in respeot of the Carve-Qul, Lo use cash collateral or Collateral of the
Administrative Agent under section 363(c) of the Bankruptcy Code without the prior
written consent of the Administrative Agent; (D) that (in the case of any Borrower ot any
other Loan Party) requests or seeks authority for or that (in the case of an order entered
by the Bankruptcy Court on account of a request by amy Borrawer or any other Loan
Party) approves or provides authority fo take amy other action or actions materially
adverse (o the Administrafive Azent, the Lenders, or their rights and remedies hereunder
or their interest in the Collateral or the Prepetition Agent, the Prepetition Lenders, or their
rights and remedies vnder the Prepetition Credit Agreement or the Bankruptey Court
Orders or the interests of the Prepetition Agent or the Prepefition Lenders in the
Collateral; ot (E) the entry of any arder by the Banlauptcy Court in any Chapter 11 Case
granting relief as described in subclauses (A) through (D) of this

74
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dismissal of any Chapter 11 Case under section 1112 of the Bankruptcy Code or
otherwize;

(x) the entry of an order by the Banlauptcy Court granting relief from or
medifying the automatic stay of section 362 of the Baakruptey Code (A) fo allow any
creditor t0 execute upon or enforee a Lien on any Collateral, or (B) with respect to any
Lien on any Collateral of, or the granting of any Lien on any Collateral to, any sfaie or
local environmental or cegulatory agency or authorty, which in either case would have a
Material Adverse Effect:

(i) the entry of an order in any Chapfer 11 Case avoiding or requiring
disgorgement or repayment of any portion of the payments made on account of the
Secured Obligations owing under this Apresment or the other Loan Documents or the
Remaining Prepetition Obligations owing under the Prepetition Credit Agreement or the
other Prepetition Loan Documents;

(xii) the failure of Bomrowers to perform any of its maierial obligations vnder
the Interim Order or the Final Order or any violation of any of the material ferms of the
Imterim Order ¢r the Final Order;

(xiii) the challenge by Borrowers, any other Loan Party or any Committee to
the validity, extent, perfection or priority of any Liens granted under the Prepetition
Credit Agteement or any of the other Prepetition Loan Documents, the Lisns granted
under the Loan Documents or the filing by any such Person of any claim or cause of
action against the Administrative Ageat, any Lender, the Prepetition Agent or any
Prepetition Lender, and in the case of any such challenge, claim or cause of action by any
Committes, such challenge, claim or causs of action is net dismissed with prejudice or
otherwise resolved to the satisfaction of the Administrative Agent in its exclusive
judgment prior to the Challenge Deadline (as defined in the Interim Order),

{xiv) the remittance, use or application of the proceeds of Collateral other than
in accordance in all material respects with the Approved Budget, the bankruptcy Court
Orders and this Agreement: or

- (xv) the entry of an onder in any of the Chapter 11 Cases granfing any other
super priority administrative claim or Liet (other than the Prepefition Agent’s Adequate
Protection Liens and as are expressly set forth in the Interim Order andfor the Final Order
(as applicable) with respect to the Carve-Out) equal or superior to that granted fo the
Administrative Agent, on behalf of iiself and Lenders without the consent it writing of
the Administrative Agent,

then, and in every such event, and at any time thereafter during the continuaaee of such event, the
Administrative Agent may, and at the request of the Required Lenders shall, by nolice to the Borrower’s
Representative, take any ot all of the following acfions, af the same or different tumes: (i) terminate the
Commitments, whereupon the Commitments shall temninate immediately; (ii} declare the Loans then
outstanding to be due and payable in whole {(or in part, in which case any principal not so declared to be
due and pavable may thereafter be declared to be due and payable), whersupon the principal of the Loans
80 declared to be due and payable, together with accrued intetest thereon and all fess and other
obligations of any Borrower accrued hereunder, shall become due and paysble immediately, in each case
without presentment, demand, protest or other notice of any kind, all of which are hereby waived by the
Borrower; (iif) increase the rate of interest applicable to the Loans and other Obligations as set forth in

T6
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Agreement; ({v) deliver a Carve-Out Trigger Notice; and (v} as provided in Seetion
702, exercise any other rights and remedies provided to the Administrative Agent and the Lenders under
the Loan Documents or at law or equify, including all remedies provided under the UCC.
Motwithstanding the foregoing or anything herein (o the coatracy, in no event shall the implementation or
consummation of the (ransactions confemplated by the Pharma Liquidation Plan result in the occurrence
of an Eveat of Default hereunder.

SECTION 7.02. . Upon the occurrence and
during the continuance of an Event of Default, the Administrative Agent may, and at the request of the
Required L 15 shall, deliver notice of the exercise of any or all of the following remedies as provided
in the applicable Rankruptcy Court Order (which notice may be delivered concurrently with the exercise
of the other remedies specified in and the expiry of a five (5) Business Day period
following such delivery: {a) the automatic stay provided in section 362 of the Bankruplcy Code shall be
deemed automatically vacated without further action or order of the Bankruptcy Court;, and (b) the
Admintstrative Agent and the Lenders shall be entitled to exercise al] of their tespective other rights and
remedies under the Loan Documents, including, without limitatior, all rights and remedies with respect o
the Collateral provided for by the Collateral Documents in accordance with the terms thereof or any other
remedies provided by applicable law or in equity; . that if any party challenpes, within
the five (5) Business Day period, the ocourrence of the Event of Default, the Administrative Agent may
not take any action with respect to the alleged Event of Default until such time as the Bankruptcy Court
rules on any such asserted challenge and then only it conformity with any such ruling of the Bankruptey
Court.

ARTICLE VIII

SECTION 8.01. . On the Effective Date, each of the Lenders, on behalf of
itself and any of itz Affiliates that are Secured Pariies and each Issuing Bank hereby irrevocably appoints
the Administrative Agent as its agent and authorizes the Administrative Agent fo take such acfiogs on its
behalf, including execution of the other Loan Documents, and to exetcise such powers as are delegaled to
the Administrative Agent by the terms of the Loan Documents, together with such actions and powers as
are reasonably incidental thersto. In addition, to the extent required under the laws of any jutisdiction
other thap the U.S., each of the Lenders and the Issuing Banks hereby grant to the Administrative Agemt
any required powers of affomey to execute any Collateral Document governed by the laws of such
Jurisdiction on such Lender’s or such Issuing Bank's behalf. The provisions of this Article are selely for
the benefit of the Administrative Agent and the Lenders (including the Issuing Banks), and the Loan
Parties shall not have rights as a third party beneficiary of any of such provisions. [t is understoed and
agreed that the use of the termm “agent” as used herein or in any other Loan Documents {or any similar
term) with reference to the Administrative Agent is not intended to connote any fiduciary or other implied
(or express) obligations arising under agency docfrine of any applicable law. Instead, such term is used as
a mafter of market custom, and is intended Lo create or reflect only an administrative relationship between
independent contracting parties.

SECTION 8.02. . The bank serving as the Administrative Agent
hereunder shall have the same rights and powers in its capacity as a Lender as any other Lender and may
exercise the same ag though it were not the Administrative Agent, and the term *Lender” or “Lenders”
shall, unless otherwise expressly indicated or unless the context otherwise requires, include the Person
serving as the Administrative Agent hereunder in its individual capacity. Such bank and its Affiliates
may accept deposits from, lend money to, own securities of, act as the financial advisor or in any other
advisory capacity for and generally engage in any kind of business with any Loan Party or any Subsidiary

T7
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Entered on Docket January 19, 2017
Below is the Order of the Court.

(M

Christopher M. Alston
U.S. Bankruptcy Judge

(Dated as of Entered on Docket date above)

UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF WASHINGTON

Inre
No. 16-15618
DOOR TO DOOR STORAGE, INC
20425 72ND AVE. S. FINAL ORDER: (1) AUTHORIZING USE
KENT, WA 98032 OF CASH COLLATERAL AND
Tax ID 91-1698980, GRANTING ADEQUATE PROTECTION,
AND (2) APPROVING POST-PETITION
Debtor. LOAN FACILITY

This matter came before the Court on the motion (“Motion™) of Door to Door Storage, Inc.

“ ”), debtor-in-possession herein, pursuant to §§ 105, 361, 362, 363 and 364 of title 11 of the
United States Code, 11 U.S.C. §§ 101-1532 (the * ), Rules 2002, 4001 and 9014 of
the Federal Rules of Bankruptcy Procedure (the ), and Rules 4001-3 and 9013-

1(d)(2)(E) of the Local Rules of Bankruptcy Procedure for the Western District of Washington (the
“ »), for the entry of an order authorizing Debtor’s use of cash collateral pursuant to a

Budget (defined below), authorizing Debtor to grant adequate protection in favor of JPMorgan Chase

Bank, N.A. (“ , and approving Debtor’s post-petition financing.

BusH KORNFELD LLP

FINAL ORDER: (1) AUTHORIZING USE OF CASH LAW OFFICES
COLLATERAL AND GRANTING ADEQUATE chft(l)g [\f&f:;]‘:;‘mi‘;;g‘l)ozom
PROTECTION, ETC. — Page 1 “Telephone (%06) 202-2110

TFacsimile (206) 292-2104

Case 16-15618-CMA Doc 160 Filed 01/19/17 Ent. 01/19/17 16:30:49 Pg. 1 of 38
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Below is the Order of the Court.

FINDINGS AND CONCLUSIONS
The Court has reviewed the files and records herein and makes the following findings of fact
and reaches the following conclusions of law based on the written submissions of Debtor and
representations made at the hearing on the Motion:
A. Debtor filed its petition for relief under Chapter 11 of the Bankruptcy Code (“Case”)
on November 7, 2016 (the * ”). Debtor retains control over its assets and continues to

operate its business pursuant to §§ 1107 and 1108 of the Bankruptcy Code.

B. Debtor sent notice of the hearing on the Motion to the Secured Party, each other person
identified in the records of the Washington Secretary of State as the secured party with respect to an
effective financing statement filed with respect to Debtor, each entity with an interest in Debtor’s
property, the U.S. Trustee, the U.S. Attorney’s Office, the twenty largest unsecured creditors, state and
federal taxing authorities, and all entities listed on the mailing matrix kept by the Clerk of the Court at
the time of the notice. Such notice is adequate and reasonable under the circumstances pursuant to
Bankruptcy Rules 4001 and Local Rules 4001-3 and 9013-1(d)(2)(E).

C. Debtor provides storage to approximately 8,000 customers across the United States.
Specifically, Debtor stores individual containers, or pods, containing customers’ personal property.
Debtor also provides moving services, though has recently made the decision to discontinue these
services.

D. The Debtor and Secured Party are parties to an Amended and Restated Credit
Agreement dated as of February 6, 2015 (as amended from time to time, the ), as
amended by the First Amendment to Credit Agreement dated August 26, 2015, the Second
Amendment to Amended and Restated Credit Agreement dated December 2, 2015, and the Third

Amendment to Amended and Restated Credit Agreement dated May 5, 2016.

E. Under the Credit Agreement and various instruments and agreements executed or made
in connection with the Credit Agreement (collectively. the ), the Debtor incurred
FINAL ORDER: (1) AUTHORIZING USE OF CASH BUSH KORNFELD 112
COLLATERAL AND GRANTING ADEQUATE o S e
PROTECTION, ETC. —Page 2 " Telephone (goc) 2922110

Facsimile (206) 292-2104

Case 16-15618-CMA Doc 160 Filed 01/19/17 Ent. 01/19/17 16:30:49 Pg. 2 of 38
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Below is the Order of the Court.

various obligations to the Lender (all such obligations, the ¢ ), including Obligations that
are unmatured, contingent, and unliquidated.

F. As of the Petition Date, the aggregate amount of outstanding Obligations was not less
than $4,006,202.35, including unpaid principal of $4,000,000, interest accrued through and including

the Petition Date of $6,202.35, and fees, costs, charges, and other amounts.

G. The Obligations are secured by security interests in and rights of setoff with respect to
the collateral (the “ ”) identified in the Continuing Security Agreement dated January 10,
2014 (the ) between the Debtor and Secured Party, including property now

owned and hereafter acquired, and proceeds and products thereof. The Collateral includes the
Debtor’s accounts; chattel paper; deposit accounts and other payment obligations of financial
institutions; documents; equipment, including any documents and certificates of title issued with
respect to any of the equipment; general intangibles and any right to a refund of taxes paid at any time
to any governmental entity; instruments; inventory, including any documents and certificates of title
issued with respect to any of the inventory; investment property; financial assets; and letter-of-credit
rights. In addition, the Collateral includes all proceeds, products, and supporting obligations of the
Collateral, including stock rights, subscription rights, dividends, stock dividends, stock splits, or
liquidating dividends, and all cash, accounts, chattel paper, instruments, investment property, financial
assets, and general intangibles arising from the sale, rent, lease, casualty loss or other disposition of
the Collateral, and any Collateral returned to, repossessed by or stopped in transit by the Debtor, and
all insurance claims relating to any of the Collateral. The Collateral also includes all of the Debtor’s
right, title and interest in and to all books, records and data relating to the Collateral, regardless of the
form of media containing such information or data, and all software necessary or desirable to use any
of the Collateral or to access, retrieve, or process any of such information or data.

H. Debtor stipulates that as of the Petition Date, the Secured Party’s security interests and

rights of setoff in and with respect to the Collateral (collectively, the “ ) constitute

BusH KORNFELD LLp

FINAL ORDER: (1) AUTHORIZING USE OF CASH R
COLLATERAL AND GRANTING ADEQUATE 01 Urion St, Suite 5000
PROTECTION, ETC. — Page 3 T Telephone (206) 202-2110

Facsimile (206) 292-2104

Case 16-15618-CMA Doc 160 Filed 01/19/17 Ent. 01/19/17 16:30:49 Pg. 3 of 38
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Below is the Order of the Court.

valid, binding, enforceable (except to the extent stayed by operation of section 362 of the Bankruptcy
Code), attached, and perfected liens on Debtor’s property, not subject to subordination or avoidance.
1. Debtor stipulates that, as of the Petition Date, no offsets, defenses or counterclaims to
the Obligations exist, and no portion of the Obligations is subject to avoidance or subordination
pursuant to the Bankruptcy Code or applicable non-bankruptcy law.
J. As detailed in the Motion and demonstrated by the Budget, Debtor requires the use of
Cash Collateral and proceeds of postpetition financing to continue its ongoing operations in the
ordinary course of business, and to avoid disruption of such operations. The Debtor is unable to
obtain unsecured credit or financing, and the Court finds and concludes that Debtor and the estate will
suffer immediate and irreparable harm if the relief approved hereby is not granted.
K. Pursuant to the terms of a Credit Agreement (* ), attached hereto as
, and related documents (collectively, including the DIP Agreement, the *
), the Debtor has obtained postpetition financing (* ””) from the Bennett Dorrance
Trust Dated April 21, 1989, As Amended (“Trust” or “ ), a trust controlled by Bennett
Dorrance. DTDMore Ventures, LLC, an entity controlled by Bennett Dorrance, is the majority
shareholder of the Debtor but is not owed money from the Debtor as a creditor as of the Petition Date.
The Debtor’s obligations under the DIP Agreement shall be referred to as the . The
DIP Loan is not available to the Debtor unless agrees to and complies with all of the DIP Obligations.
Based on the representation of the DIP Lender’s counsel on the record at a hearing on the Motion held
November 9, 2016, the DIP Lender is fully authorized to enter into the DIP Loan Documents and
perform all of the terms contained therein, and the DIP Loan Documents and the terms thereof do not
violate any of the terms of the trust documents governing the Trust. The material DIP Obligations
include the following:
i. : $1,000,000, of which $150,000 is earmarked for retention

payments to the Debtor’s employees, to the extent approved by the Court.

BUSH KORNFELD 1Lp

FINAL ORDER: (1) AUTHORIZING USE OF CASH LAY OFFICIES
COLLATERAL AND GRANTING ADEQUATE o, 501 Union St. Suie 5000
PROTECTION, ETC. — Page 4 " felepbone (306) 2922110

Facsimile (206) 292-2104

Case 16-15618-CMA Doc 160 Filed 01/19/17 Ent. 01/19/17 16:30:49 Pg. 4 of 38
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il. Maturity Date: Earlier of: a) December 31, 2017; b) confirmation of Debtor’s
Chapter 11 Plan; c) sale of all or substantially all of the Borrower’s assets;

d) appointment of a Trustee in this Case; or €) conversion of this case to a case under

Chapter 7.

ii. : Five percent (5%) per annum, accruing monthly in arrears.

iv. Fees: None.

\ : Security interest in the Debtor’s assets junior to the security interest

of the Secured Party, including any Adequate Protection Liens granted hereunder,
under the Interim Order, or under the Second Interim Order.

vi. : Multiple Advances (non-revolving).

vii. : Claim under § 507(b) of the Bankruptcy Code, junior to the Adequate
Protection Obligations.

L. The Debtor explored postpetition financing with both the Secured Lender and the DIP
Lender and concluded that the terms of the proposed DIP Loan were more beneficial and less costly to
the estate than any other available financing. The Debtor and the DIP Lender negotiated the terms of
the DIP Loan Documents in good faith and at arms-length. As such, the DIP Loan Documents will be
deemed to have been made and entered into in good faith as required by, and within the meaning of,
section 364(e) of the Bankruptcy Code, and the DIP Lender is entitled to the protections of
section 364(e) of the Bankruptcy Code.

M. The terms of the DIP Loan Documents are fair and reasonable, reflect the Debtor’s
exercise of prudent business judgment consistent with its fiduciary duties, and are supported by
reasonably equivalent value and fair consideration.

N. On November 10, 2016, this Court entered an Interim Order: (1) Authorizing Use of
Cash Collateral and Granting Adequate Protection, (2) Approving Post-Petition Loan Facility, and
(3) Setting a Final Hearing (the “ ). The Interim Order set the final hearing on the
Motion for December 7, 2016, at 9:30 a.m. The Debtor provided timely and adequate notice of that

BusH KORNFELD LLp

FINAL ORDER: (1) AUTHORIZING USE OF CASH LAW OFFICES

COLLATERAL AND GRANTING ADEQUATE o 601 Union S, Suite 5000
Seattle, Washington 98101-2373

PROTECTION, ETC. — Page 5 Telephone (206) 292-2110

Facsimile (206) 292-2104

Case 16-15618-CMA Doc 160 Filed 01/19/17 Ent. 01/19/17 16:30:49 Pg. 5 of 38
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hearing to all parties listed in Recital B, above. At the request of the Committee, the Debtor agreed to
continue the final hearing on the Motion to January 20, 2017 at 1:30 p.m., and this Court entered the
Second Interim Order: (1) Authorizing Use of Cash Collateral and Granting Adequate Protection, (2)
Approving Post-Petition Loan Facility, and (3) Setting a Final Hearing (the * ).
No creditor or party-in-interest filed an objection to or response with respect to the proposed entry of a
final order by the first deadline set for filing objections and responses.

0. This Court concludes that entry of this Order is in the best interests of the Debtor’s
creditors and its estate because its implementation, among other things, will allow for the Debtor to
remain in business by providing the working capital necessary to sustain ongoing working-capital
requirements and to partially fund the expenses of this chapter 11 case. Absent the entry of this Order,
the Debtor’s estate would be immediately and irreparably harmed.

P. The Collateral includes cash proceeds (the ”) that is considered “cash
collateral” under section 363(a) of the Bankruptcy Code. Debtor represents that it is unable to obtain
unsecured financing and, except for the Cash Collateral and the DIP Loan, has no source from which
to fund the budgeted expenses necessary to preserve and protect the assets of the estate. The Debtor
requires use of both Cash Collateral and the proceeds of the DIP Loan to continue its operations
uninterrupted and to avoid irreparable harm to its business and its estate.

Q. Pursuant to §§ 361, 362, 363 and 364 of the Bankruptcy Code, Debtor has agreed to

provide adequate protection of the Secured Party’s interests in the Collateral on the terms provided for

herein and in accordance with the budget attached hereto as (as amended in accordance
herewith, the * ).
R. With respect to Debtor’s daily collections and flow of funds, customer credit-card

payments are typically deposited into a merchant account maintained by Debtor at Secured Party

(- %), while other payments/collections are deposited into a cash depositary account
located at Secured Party (* ). Each of these accounts are zeroed out each
day and transferred into a concentration account maintained at Secured Party (*
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Account”). In locations without a branch of Secured Party, Debtor maintains a checking account with
Bank of America into which payments are deposited and then transferred to the Cash Depositary
Account. The balance maintained in the Bank of America checking account is less than $10,000.

S. As part of the Budget and the Debtor’s request to use Cash Collateral, Debtor proposes
to create and fund a professional fund (* ’) on a postpetition basis to pay the
professional fees and costs incurred by the Debtor and the Official Unsecured Creditors Committee
- ”*) as the Court may authorize and allow by subsequent order following notice and
hearing. Debtor proposes to deposit all funds budgeted for the Professional Fund with Bush Kornfeld
LLP, attorneys for the Debtor, where such funds would be held in trust pending further order of the
Court following notice and hearing. Debtor believes that the proposed Professional Fund is
appropriate given the size and nature of this Case and the appointment and participation of a
Committee in this Case.

T. This Court has jurisdiction over these proceedings and the parties and property affected
by this Order pursuant to 28 U.S.C. §§ 157(b) and 1334. Consideration of the Motion constitutes a
core proceeding as defined in 28 U.S.C. § 157. Venue is proper before this Court pursuant to 28
U.S.C. §§ 1408 and 1409.

U. All of the proposed relief proposed by the Court with respect to Cash Collateral use,
grant of adequate protection to the Secured Lender, or the terms of the DIP Loan Documents is
consistent with this Court’s Guidelines for Cash Collateral and Financing Stipulations.

V. Based on the record before this Court, including the Budget, the fact that ongoing
operations will continue to maximize the value of the Debtor’s assets and estate, and the granting of
adequate protection as set forth herein, the Court finds that the interests of the Secured Party are

adequately protected, as contemplated by §§ 361, 362, 363 and 364 of the Bankruptcy Code.
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ORDER

Based on the foregoing findings and conclusions, it is hereby

ORDERED as follows

1. . The Motion is granted pursuant to the terms and conditions of this
Order with respect to the Debtor’s proposed use of Cash Collateral, grant of Adequate Protection, and
the DIP Loan. The Debtor is authorized to enter into the DIP Loan Documents and to incur and
perform the DIP Obligations, subject to any limitations set forth in this Order.

2 Use of Cash Coll 1and DIP Loan Subject to the terms and conditions of this
Order, Debtor is authorized to use Cash Collateral and proceeds of the DIP Loan (a) during the
Adequate-Protection Period (as defined below), (b) for the purposes identified in the Budget, and
(¢) in amounts, for each two-week period set forth in the Budget, not to exceed the aggregate amount
authorized under the Budget for that two-week period, subject only to the adjustments permitted under
paragraph 3, below. The “ ” begins on the date of the entry of the Interim
Order and ends on the Termination Date (as defined below). From and after the Termination Date,
Debtor may not use, sell, or lease any Collateral.

3. . Without Secured Party’s prior written consent and subject only to subsections
(a) through (c) of this section, Debtor is not authorized to use Cash Collateral or proceeds of the DIP
Loan except in accordance with the Budget and this Order.

a. With prior notice to and/or approval of Secured Party, Debtor may reallocate
payments from Cash Collateral among line items in the Budget.
b. The Budget may be amended from time to time with the written consent and/or

at the request of Secured Party, the DIP Lender. and Debtor and on notice to the Committee,
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but Debtor is authorized to use Cash Collateral and proceeds of the DIP Loan in accordance
with the amended Budget only if (i) the amended Budget is in a form and substance acceptable
to Secured Party and the DIP Lender, (ii) Debtor complies with this Order and its obligation
hereunder to limit its use of Cash Collateral and proceeds of the DIP Loan in accordance with
the Budget (as amended) and (iii) the amended Budget is filed by Debtor with the Court
promptly.

c. Debtor may pay expenses contemplated in the Budget if gither (i) for each two-
week period set forth in the Budget, Debtor’s total payments for expenses in that two-week
period do not exceed by more than fifteen percent the total amount of payments for expenses
contemplated under the Budget for that two-week period, or (ii) for the period beginning on
the Petition Date and ending on the date of the payment, Debtor’s total payments for expenses
in that period do not exceed by more than ten percent the total amount of payments for
expenses contemplated under the Budget for that period.

4. Carve-Out. The Debtors are also authorized to use Cash Collateral and proceeds of the
DIP Loan to pay the following costs, fees and expenses (collectively, the ): (a) the unpaid
fees due and payable to the Clerk of the Court and the Office of the United States Trustee pursuant to
28 U.S.C. § 1930; and (b) contributions to the Professional Fund to the extent authorized under the
Budget through the Termination Date.

5. . As adequate protection for the Debtor’s use of Cash Collateral:

a. The Debtor shall pay to the Secured Party current interest at the non-default rate
under the Loan Documents on the interest payment dates set forth in the Loan Documents.
Although it is not currently doing so, Secured Party reserves the right to accrue interest at the

default rate of three percent (3%) per annum above the non-default rate to the extent it is
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legally entitled to charge and collect such default rate under its Loan Documents and
applicable bankruptcy law. If the Secured Party so elects in the future, it shall provide the
Debtor with advance notice of its intent to do so, as the Debtor asserts that such action would
be in violation of the automatic stay imposed by § 362, and the Debtor reserves its rights to
take the position that the Secured Party is not legally entitled to charge and collect interest at
the default rate and to seek the Court’s determination of the issue.

b. As set forth in the Budget, the Debtor shall pay the reasonable fees and
expenses of financial and legal advisors engaged by the Secured Party, including fees and costs
incurred prior to the entry of this Order.

c. The Debtor shall provide the Secured Party with financial and other reporting in
compliance with the Loan Documents.

d. The Secured Party is hereby granted valid, binding, enforceable and perfected
replacement liens on and security interests in (the * ) all
Postpetition Collateral (as defined below), to secure an amount (the *

”) equal to the decrease, if any, in the value of the Secured Party’s interest in the
Collateral, including any decrease resulting from the stay of action with respect to, use of, sale
of, lease by, or grant of a lien on any Collateral.

€. The “ » consists of (1) the Collateral and all property of
Debtor that is of the same type and nature as the Collateral, tangible or intangible, wherever
located, whether now owned or hereafter acquired or arising, and all proceeds, products, rents
and profits of all of the foregoing, including, without limitation, property acquired or created
after the Petition Date, and (2) all other property of the Debtor of any kind and nature, whether

real or personal, tangible or intangible, wherever located, whether now owned or hereafter
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acquired or arising, and all proceeds, products, rents and profits thereof, including, without
limitation, all cash, accounts, chattel paper, deposit accounts, documents, equipment, general
intangibles, instruments, investment property, letters of credit rights, vehicles, goods, accounts
receivable, inventory, cash-in-advance deposits, real estate, machinery, intcllectual property
(including trademarks and trade names), licenses, causes of action, rights to payment,
including tax-refund claims, insurance proceeds and tort claims and the proceeds, products,
rents and profits of all of the foregoing. The Postpetition Collateral does not include Debtor’s
claims for relief arising under the Bankruptcy Code, such as those arising under sections
506(c), 544, 545, 547, 548, and 549 of the Bankruptcy Code.

f. The Adequate Protection Liens shall have priority over all liens, claims,
encumbrances, and interests of every kind and nature, whether created before or after the
Petition Date, as well as the liens granted to the DIP Lender, junior and subject only to (a) any
valid, enforceable, perfected and unavoidable lien on Debtor’s assets and property in existence
as of the Petition Date or duly perfected after the Petition Date in accordance with
section 546(b) of the Bankruptcy Code, and (b) the Carve-Out, and shall be effective as of the
date of the entry of the Interim Order without any further action by the Debtors or the Secured
Party and without the necessity of the execution, filing or recordation of any financing
statements, security agreements, lien applications or other documents.

g. In accordance with section 552(b) of the Bankruptcy Code, proceeds, products,
offspring and profits of the Collateral—and all property and assets of the Debtor that are of the
same type and nature as the Collateral—created or acquired by the Debtors on or after the

Petition Date are hereby deemed to be Collateral.
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h. If on any date Debtor receives proceeds from the Collateral, then, within seven
days of the date of receipt, Debtor shall pay to Secured Party an aggregate amount equal to
100 percent of the net proceeds (after payment of any commissions, costs, or taxes associated
with such disposition) received by Debtor, up to the amount of the outstanding Obligations,
unless the Secured Party consents in writing to the Debtor’s retention of all or part of such
proceeds to be used in its operations. Debtor shall deliver notice to Secured Party no later than
10:00 a.m. (Pacific Time) one business day prior to the payment to Secured Party specifying
the date and amount of the payment to Secured Party.

i. Debtor shall continue to maintain insurance on its assets as the same existed as
of the Petition Date.

J- Debtor shall provide to each Secured Party, the DIP Lender, and the Committee,
on or before the 15th day of each month, a report reflecting actual revenues and expenses for
the prior month, as compared to the Budget for that month.

k. In accordance with section 507(b) of the Bankruptcy Code, if, notwithstanding
the foregoing protections, Secured Party has a claim allowable under section 507(a)(2) of the
Bankruptcy Code arising from the stay of action against Collateral, from the use, sale, or lease
of Collateral, or from the granting of any lien on the Collateral, then Secured Party’s claim
shall have priority over every other claim and administrative expense allowable under section
507(a)(2) of the Bankruptcy Code.

6. Evidence of Adea Protection Liens. This Order shall be sufficient for, and
conclusive evidence of, the priority, perfection, and validity of the Adequate Protection Liens.
7. Professional Fund. The Professional Fund is approved with Debtor to fund the

amounts consistent with the Budget for that purpose. The Professional Fund shall be deposited and
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maintained in the trust account of Bush Kornfeld LLP, attorneys for Debtor, where such funds shall be
held in trust pending further order of the Court following notice and hearing for the enefit of
the professionals engaged by the Debtor and the Committee. To the extent the amounts deposited into
the Professional Fund exceed the allowed fees and costs of those professionals, such excess funds
shall remain subject to the rights of the Secured Party.

8. . Except to the extent permitted by paragraph 9 below,
no Collateral and no part of the Professional Fund may be used by any entity to assert any of the
following challenges (each, a * »): (a) to object, contest or raise any defense to, the
validity, perfection, priority, extent or enforceability of obligations or security interests arising under
the Loan Documents, (b) to assert any action for preferences, fraudulent transfers, or other avoidance
claims against the Secured Party, (c) to prevent, hinder or otherwise delay the Secured Party’s
assertion, enforcement or realization on the Collateral in accordance with the Loan Documents, the
Interim Order, the Second Interim Order, or this Order, or (d) to seek to modify, without their consent,
any of the rights granted to the Secured Party hereunder, under the Interim Order, the Second Interim
Order, or under the Loan Documents.

9. Exceptions to Lim on Use of Collateral. The advisors to the Committee may
review the Loan Documents at an expense not to exceed $10,000. The restrictions imposed by
paragraph 8 above shall not apply to any Lender Claim to the extent that (a) a party-in-interest has
filed an adversary proceeding or contested matter with respect to such Lender Claim by no later than

January 16, 2017, and (b) there is a final order in favor of the plaintiff sustaining any such Lender

Claim.

10. With respect to the DIP Obligations and the DIP Loan
Agreement:
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a. The DIP Loan and the DIP Loan Documents are approved subject to the following
clarifications:
¢ If the DIP Lender declares a Default under the terms of the DIP Loan,
its right to pursue remedies against the Debtor and/or the DIP Facility Collateral shall
be subject to notice and hearing before this Court. The DIP Lender shall have the right
to set a hearing requesting relief due to a Default on seven (7) days’ notice to the
Debtor, the Secured Lender, the Committee, the United States Trustee, and any parties
requesting special notice.
2) Section 8.10 of the DIP Agreement shall be amended so that the existing
Section 8.10 is deleted in its entirety and replaced with the following:
8.10 Waivers. To the extent not prohibited by applicable Legal
Requirements, Borrower waives any right of demand, presentment, dishonor or
protest with regard to the Note. Borrower further agrees that any forbearance or
delay by Lender with regard to the enforcement of any remedy under the Note
and/or this Agreement shall not constitute a waiver of Lender's right to take
such enforcement action at a later time. No modification, forbearance, or waiver
of any of Lender's rights under the Note and/or this Agreement shall be
effective unless the same is in writing and is signed by Lender and shall only
apply to the specific matters referenced in such writing.
b. The Debtor shall comply with and perform, and is bound by, all of the terms,
conditions, and provisions contained in the DIP Loan Documents, and the Debtor is
authorized, directed, and obligated to repay and perform each DIP Obligation, including the

obligation to repay each loan advanced after the Petition Date with interest, fees, expenses, and
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other charges and amounts, in accordance with and subject to the terms and conditions set
forth in the DIP Loan Documents.

c. None of the DIP Loan Documents, nor any provision thereof nor any right arising
under any provision thereof, is voidable or avoidable under section 548 of the Bankruptcy
Code, under any applicable state Uniform Voidable Transactions Act, Uniform Fraudulent
Transfer Act, Uniform Fraudulent Conveyance Act, or similar statute or common law, or
otherwise.

d. The Debtor is expressly authorized to borrow from the DIP Lender, on the terms and
subject to the conditions and limitations in availability set forth in the DIP Loan Documents,
postpetition loans in an original principal amount not to exceed $1,000,000 outstanding at any
time, and to incur the DIP Obligations.

e. Pursuant to section 364(c)(1) of the Bankruptcy Code, all DIP Obligations shall
constitute allowed claims (the * ”) against the Debtor with priority over
any and all administrative expenses and claims under section 507(b) of the Bankruptcy Code,
junior only to the Obligations, the Adequate Protection Obligations, and any other claims and
rights to the reimbursement of expenses in favor of the Secured Lender.

f. As security for the DIP Obligations, the DIP Lender shall have and is hereby granted
(effective on the date of the Interim Order and without the necessity of the execution by the
Debtor of mortgages, security agreements, pledge agreements, financing statements, or other
documents or instruments) valid and perfected security interests and liens (the *

Liens”) in and on all assets of the Debtor, whether now owned or hereafter acquired, wherever

located, and whether now existing or hereafter arising, as well as all proceeds, products, rents,

and profits of the foregoing (collectively, the “ ), but not including
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Debtor’s claims for relief arising under the Bankruptcy Code, including those arising under
sections 506(c), 544, 545, 547, 548, and 549 of the Bankruptcy Code. The DIP Lender may,
but it not required to, file the Interim Order, the Second Interim Order, and/or this Order with
any appropriate state or local office as proof of the existence and perfection of the DIP Facility
Liens, and may, but is not required to, file financing statements and other customary
documentation necessary to record and/or perfect the same under applicable non-bankruptcy
law. The DIP Facility Liens shall be junior and subordinate to the liens of the Secured Party
against the Collateral, the Adequate Protection Liens granted the Secured Party hereunder and
under the Interim Order, the Second Interim Order, and this Order, and any existing, valid lien
against any of the DIP Facility Collateral as of the Petition Date.

g. The DIP Lender’s rights, including the DIP Liens and the Superpriority Claims, shall
be exclusive of and independent of the Carve-Out.

h. All DIP Facility Liens are binding and perfected automatically upon the entry of the
Interim Order. The DIP Lender will not be required to file or serve financing statements,
mortgages, notices of lien, or similar instruments which otherwise may be required under
federal or state law in any jurisdiction, or take any action, including taking possession, to
validate and perfect the DIP Facility Liens.

i. The DIP Lender and the Debtor have negotiated the DIP Obligations and the DIP Loan
Documents in good faith and at arms-length. Thus, the DIP Lender is entitled to the full
protection of section 364(¢) of the Bankruptcy Code with respect to the DIP Obligations and
the DIP Facility Liens if this Order, the Second Interim Order, the Interim Order, or any
finding, adjudication, or authorization contained in those orders is stayed, vacated, reversed, or

modified on appeal. Any stay, modification, reversal, or vacation of this Order will not affect
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the validity of any DIP Obligations incurred prior to the DIP Lender’s actual receipt of written
notice of the effective date of any such stay, modification, reversal, or vacation.
Notwithstanding any such stay, modification, reversal, or vacation, all financing extended to
the Debtor pursuant to this Order and all DIP Obligations incurred by the Debtor pursuant
hereto prior to the DIP Lender’s actual receipt of written notice of the effective date of any
such stay, modification, reversal, or vacation shall be governed in all respects by the original
provisions hereof, and the DIP Lender shall be entitled to all the rights, privileges, and
benefits, including, without limitation, the liens, security interests, and first priorities granted
herein with respect to all such DIP Obligations.
11. . The Adequate-Protection Period ends on the earliest date (the

) when one or more of the following conditions has occurred or has been met.

a. The maturity, whether by acceleration or otherwise, of the principal amount of
the DIP Obligations.

b. The Court enters an order converting the Case to a case under chapter 7 of the
Bankruptcy Code, or the Debtor has filed a motion or has not timely opposed a motion seeking
such relief.

c. The Court enters an order dismissing the Case, or the Debtor has filed a motion
or has not timely opposed a motion seeking such relief.

d. The Debtor fails to comply with this Order.

€. The Court enters any order that stays, modifies, or reverses the Interim Order,
the Second Interim Order, or this Order.

f. The Court enters an order granting relief from the automatic stay so as to allow

a third party to proceed against any Collateral.
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12. . The Debtor has filed its Schedules of Assets and
Liabilities, which do not list the Secured Party’s claim as disputed, unliquidated, or contingent. As a
result, the Secured Party is not required to file a proof of claim with respect to its claims against the
Debtor. The Secured Party is therefore not required to file a proof of claim in connection with the
Loan Documents, the Obligations, the Collateral, or liens and rights granted or recognized under the
Interim Order, the Second Interim Order, or this Order unless this Court shall order otherwise at a later
date. The Interim Order shall itself constitute a timely filed proof of claim against the Debtor. The
Secured Party is nevertheless authorized, but not required, to file (and amend and/or supplement, as it
sees fit) a proof of claim.

13. . This Order is effective immediately upon its entry and shall be
binding on the Debtor and all parties in interest in this Case and their respective successors and
assigns. With respect to the relief granted to the Secured Lender and the DIP Lender in connection
with the decrease, if any, in the value of the Secured Party’s interest in the Collateral and/or actual
funds advanced by the DIP Lender, this Order shall survive the entry of any other order, including any
order that may be entered confirming any plan of reorganization, any order converting this Case to
any other chapter under the Bankruptcy Code, and any order dismissing this Case. This Order does
not diminish or alter the effect of the Interim Order or the Second Interim Order, except to the limited
extent that this Order supersedes the Interim Order or the Second Interim Order by granting relief that
is inconsistent with those Orders.

14. . All objections to the Motion (if any) with respect to entry of

this Order are hereby overruled.

/ / /End of Order/ //

BUSH KORNFELD LLP

FINAL ORDER: (1) AUTHORIZING USE OF CASH LAY OFFICES
COLLATERAL AND GRANTING ADEQUATE o 01 Union St Suite 5000
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/s/ 1. Kornfeld

Armand J. Kornfeld, WSBA #17214

Aimee S. Willig, WSBA #22859

Christine M. Tobin-Presser, WSBA #27628
Attorneys for Debtor-in-Possession

Agreed; Notice of Presentation Waived:

SHEPPARD, MULLIN, RICHTER & HAMPTON LLP

/s/ Ori Katz

Ori Katz
Matt R. Klinger

Proposed Main Counsel for the Official
Committee of Unsecured Creditors

SCHLEMLEIN GOETZ FICK & SCRUGGS, PLLC

By /s/ Richard G. Birinvi
Richard G. Birinyi, WSBA #9212
Proposed Local Counsel for the Official
Committee of Unsecured Creditors

DAVIS WRIGHT TREMAINE LLP

/s/ oh McCull
Hugh McCullough, WSBA #41433
Attorneys for JPMorgan Chase Bank, N.A
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THE TRACY LAW GROUP PLLC

/s/ J. Todd Tracv
J. Todd Tracy, WSBA #17342
Bennett Dorrance Trust dated April 21, 1989, as Amended

BALLARD SPAHR LLP

Is/ C. Waldt
Dean C. Waldt, admitted Pro Hac Vice
Bennett Dorrance Trust dated April 21, 1989, as Amended
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THE INDEBTEDNESS EVIDENCED BY THIS INSTRUMENT IS SUBORDINATED TO
THE PRIOR PAYMENT IN FULL OF THE SENIOR OBLIGATIONS (AS DEFINED IN
THE SUBORDINATION AGREEMENT HEREINAFTER REFERRED TO) PURSUANT
TO, AND TO THE EXTENT PROVIDED IN, THAT CERTAIN SUBORDINATION
AGREEMENT DATED AS OF NOVEMBER 10, 2016, BY AND AMONG DOOR TO
DOOR STORAGE, INC., BENNETT DORRANCE TRUST DATED APRIL 21, 1989, AS
AMENDED, AND JPMORGAN CHASE BANK, N.A.,, AS IT MAY BE AMENDED
FROM TIME TO TIME.

CREDIT AGREEMENT

THIS CREDIT AGREEMENT (this “Agreement”) is dated effective as of November 10,
2016 and is by and between BENNETT DORRANCE TRUST DATED APRIL 21, 1989, AS
AMENDED (together with its successors and assigns, the “Lender”), whose address is 7600
East Doubletree Ranch Road, Suite 300, Scottsdale, Arizona 85258, and DOOR TO DOOR
STORAGE, INC., a Washington corporation (the “Borrower”), whose address is 20425 72"
Avenue, South, Suite 200, Kent, Washington 98032,

For good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the Borrower and the Lender agree as follows, subject only to the prior approval
of this Agreement by the Bankruptcy Court (as defined below):

ARTICLE I: CREDIT FACILITIES.

1.1  Scope. This Agreement, unless otherwise agreed to in writing by the Lender and
the Borrower or prohibited by amy Legal Requirement, governs the Credit
Facilities. The maximum principal amount of the Credit Facilities is
$1,000.000.00. The Credit Facilities are a line of credit (up to $150.000.00 of
which shall be used for employee retention payments) that is being provided 1o
the Borrower in the form of debtor-in-possession financing in connection with its
Chapter 11 case pending in the United Stated Bankruptcy Court for the Western
District of Washington (the “Bankruptcy Court”). The Borrower may prepay
the Credit Facilities in whole or in part at any time without premium or penalty
upon written notice to the Lender.

1.2 Security. The Credit Facilities will be secured by liens and security interests on
all assets of the Borrower (collectively, the “Subordinate Liens”), subordinate
only to the existing prior first priority liens and security interests on the
Borrower's assets held by JPMorgan Chase Bank, N.A., a national banking
association (“Chase™), and, to the extent valid and enforceable, the prior liens in
equipment asserted by Pacific Office Automation Inc., an Oregon corporation.

ARTICLE IT: DEFINITIONS AND INTERPRETATIONS.

2.1  Definitions. As used in this Agreement, the following terms have the following
respective meanings:
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(a) “Affiliate” means any Person which, directly or indirectly controls or is
controlled by or under common control with, another Person, and any director or
officer thereof: however, the Lender is under no circumstances to be deemed an
Affiliate of the Borrower or any of the Subsidiaries.

(b) “Authorizing Documents” means certificates of authority to transact
business, certificates of good standing, borrowing resolutions, appointments,
officer’s certificates, certificates of incumbency, and other documents which
empower and authorize or evidence the power and authority of all Persons (other
than the Lender) executing any Related Document or their representatives to
execute and deliver the Related Documents and perform the Person's obligations
thereunder.

(c) “Bankruptey” means the Chapter 11 bankruptcy case commenced by the
Borrower in the Bankruptcy Court.

(d) “Bankruptcy Court” means the United States Bankruptcy Court for the
Western District of Washington.

(e) “Collateral” means all Property of the Obligors, now or in the future
subject to any Lien in favor of the Lender, securing or intending to secure any of
the Liabilities in favor of the Lender. The Collateral shall consist of all Property
of the Obligors, and all Liens in such Collateral shall be Subordinate Liens.

(H sCredit Facilities” means all extensions of credit from the Lender to the
Borrower, whether now existing or hereafter arising, including but not limited to
those described in Section I.1.

(2) “Equity Interests” means shares of capital stock, partnership interests,
membership interests in a limited liability company, beneficial interests in a trust
or other equity ownership interests in a Person, and any warrants, options or other
rights entitling the holder thereof to purchase or acquire any such Equity Interest.

(h) “GAAP” means generally accepted accounting principles in effect from
time to time in the United States of America, consistently applied.

(i) “Legal Requirement” means any law, ordinance, decree, requirement,
order, judgment, rule, regulation (or interpretation of any of the foregoing) of any
foreign governmental authority, the United States of America, any state thereof,
any political subdivision of any of the foregoing or any agency, department,
commission, board, bureau, court or other tribunal having jurisdiction over the
Lender, any Pledgor or any Obligor or any of its Subsidiaries or their respective
Propetlies or any agreement by which any of them is bound.

M “Liabilitics” means all indebtedness, liabilities and obligations of every
kind and character of the Borrower or any other Obligor to the Lender, whether
the obligations, indebtedness and liabilities are individual, joint and several,
contingent or otherwise, now or hereafler existing, including, without limitation,
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all liabilities, interest, costs and fees, arising under or from any note, open
account, overdraft, lease, endorsement, surety agreement, guaranty or acceptance,
whether payable to the Lender or to a third party and subsequently acquired by the
Lender, any monetary obligations (including interest) incurred or accrued during
the pendency of any bankruptcy, insolvency, receivership or other similar
proceedings, regardless of whether allowed or allowable in such proceeding, and
all renewals, extensions, modifications, consolidations, rearrangements,
restatements, replacements or substitutions of any of the foregoing,

(k) “Lien” means any mortgage, deed of trust, pledge, charge, encumbrance,
security interest, collateral assignment or other lien or restriction of any kind.

D “Note” means the Promissory Note of even date herewith cvidencing the
Credit Facilities.

(m)  “Obligor” means any Borrower, Pledgor, guarantor, surety, co-signer,
endorser, general partner or other Person who may now or in the future be
obligated to pay any of the Liabilities.

(n) “Organizational Documents” means, with respect to any Person,
certificates of existence or formation, documents establishing or goveming the
Person or evidencing or certifying that the Person is duly organized and validly
existing in accordance with all applicable Legal Requirements, including all
amendments, restatements, supplements or modifications to such certificates and
documents as of the date of the Related Document referring to the Organizatjonal
Document and any and all future modifications thereto approved by the Lender.

(o) “Person” means any individual, corporation, partnership, limited liability
company, joint venture, joint stock association, association, Lender, business
trust, trust, unincorporated organization, any foreign governmental authority, the
United States of America, any state of the United States and any political
subdivision of any of the foregoing or any other form of entity.

(p) *“Pledgor” means any Person providing Collateral.

(@)  “Property” means any interest in any kind of property or asset, whether
real, personal or mixed, tangible or intangible.

(1) “Related Documents” mecans this Agreement, the Note, all loan
agreements, credit agreements, reimbursement agreements, security agreements,
intercreditor agreements, mortgages, deeds to secure debt, deeds of trust, pledge
agreements, assignments, guaranties, and any other instrument or document
executed in connection with this Agreement or with any of the Liabilities,
including the Promissory Note and the security agreement, each of even date
herewith, in each case, as the same may be amended, moditied, supplemented or
restated from time to time,
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(s) “Subsidiary” means, as to any particular Person (the “parent™), a Person
the accounts of which would be consolidated with those of the parent in the
parent’s consolidated financial statements if such financial statements were
prepared in accordance with GAAP as of the date of determination, as well as any
other Person of which fifty percent (50%) or more of the Equity Interests is at the
time of determination directly or indirectly owned, controlled or held, by the
parent or by any Person or Persons controlled by the parent, either alone or
together with the parent.

2.2 Interpretations. Whenever possible, cach provision of the Related Documents
shall be interpreted in such manner as to be effective and valid under applicable
Legal Requirements. If any provision of this Agreement cannot be enforced, the
remaining portions of this Agreement shall continue in effect. In the event of any
conflict or inconsistency between this Agreement and the provisions of any other
Related Documents, the provisions of this Agreement shall control. Use of the
term “including” does not imply any limitation on (but may expand) the
antecedent reference. Any reference to a particular document includes all
modifications, supplements, teplacements, renewals or extensions of that
document, but this rule of construction does not authorize amendment of any
document without the Lender’s consent. Section headings are for convenience of
reference only and do not affect the interprelation of this Agreement. Except as
otherwise expressly provided herein, all terms of an accounting or financial nature
shall be construed in accordance with GAAP. Whenever the Lender’s
determination. consent, approval or satisfaction is required under this Agreement
or the other Related Documents or whenever the Lender may at its option take or
refrain from taking any action under this Agreement or the other Related
Documents, the decision as to whether or not the Lender makes the determination,
consents, approves, is satisfied or takes or refrains from taking any action, shall be
in the sole and exclusive discretion of the Lender, and the Lender’s decision shall
be final and conclusive.

ARTICLE I1I: CONDITIONS PRECEDENT TO EXTENSION OF CREDIT.

31 Conditions Precedent to Extension of Credit. Before the first extension of
credit governed by this Agreement, the Borrower shall deliver, or cause to be
delivered, to the Lender, in form and substance satisfactory to the Lender:

(a) Loan Documents. The Note and, as applicable, the security agreements,
the pledge agreements, financing statements, the intercreditor agreements, and
any other opinions, certificates and documents which the Lender may require 10
give effect to the transactions described in this Agreement or the other Related
Documents, including, without limitation, to create in favor of the Lender the
Subordinate Liens on all of the Borrower’s Property;

(b) Organizational and Authorizing Documents. The Organizational
Documents and Authorizing Documents of the Borrower and any other Persons
(other than the Lender) executing the Related Documents in form and substance
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satisfactory to the Lender that at a minimum: (i) document the due organization,
valid existence and good standing of the Borrower and every other Person (other
than the Lender) that is a party to this Agreement or any other Related Document;
(ii) evidence that each Person (other than the Lender) which is a party to this
Agreement or any other Related Document has the power and authority to enter
into the transactions described therein; and (jii) evidence that the Person signing
on behalf of each Person that is a party to the Related Documents (other than the
Lender) is duly authorized to do so; and

(c) Additional Approvals, Opinions, and Documents.  Such other
approvals, opinions and documents as the Lender may reasonably request; and

(d) Bankruptcy Court Approval. An Order, in form and substance
acceptable to the Lender, entered by the Bankruptcy Court (the “Approval
Order”), which must include provisions approving the Loan Documents,
authorizing the Borrower to enter into the Credit Facilities and execute the Loan
Documents, authorizing the Lender to extend credit and make advances to the
Borrower under the terms of the Loan Documents, authorizing the Borrower to
grant the Subordinate Liens in favor of the Lender, deeming the Subordinate
Liens to be fully perfected upon entry of the Approval Order, authorizing the
Borrower to make interest payments to the Lender under the terms of the Loan
Documents and to repay the Credit Facilities under the terms of the Loan
Documents, and providing the Lender with a super-priority administrative claim
(junior only to the claims in favor of Chase) to secure the payment of the Credit
Facilities with priority over any and all administrative expenses under Section
503(b) and Section 507(a)(2) of the Bankruptcy Code.

ARTICLE IV: AFFIRMATIVE COVENANTS.
The Borrower agrees to do, and cause its Subsidiaries to do, each of the following:

4.1 Insurance. Maintain insurance with financially sound and reputable insurers, as
currently maintained by the Borrower, covering its Property and business against
those casualties and contingencies and in the types and amounts as are in
accordance with sound business and industry practices, and furnish to the Lender,
upon request of the Lender. reports on each existing insurance policy showing
such information as the Lender may reasonably request together with appropriate
loss payable endorsements in form and substance satisfactory to the Lender,
naming the Lender as an additional insured and lender loss payee (as applicable)
as its interests may appear with respect to all insurance coverage referred to
above,

4.2  Financial Records. Maintain proper books and records of account accurately
reflecting all financial transactions in accordance with GAAP and applicable
Lega! Requirements.
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4.3  Inspection. Permit the Lender, its agents and designees to: (a) inspect and
photograph its Property, to examine and copy files, books and records (including,
without limitation, all records, statements and account balances related to each
deposit, securities or other account maintained by such Person), and to discuss its
business, operations, prospects, assets, affairs and financial condition with the
Borrower’s, the other Obligor’s or their Subsidiaries’ officers and accountants, at
times and intervals as the Lender reasonably determines: (b) perform audits or
other inspections of the Collateral, including all records, documents, statements,
and account balances related to the foregoing; and (¢) confinm with any Person
any obligations and liabilities of the Person to the Obligors. The Borrower and the
Obligors will, and will cause their respective Subsidiaries to cooperate with any
inspection or audit. The Borrower will pay the Lender the reasonable costs and
expenses of any audit or inspection of the Collateral (including fees and expenses
charged internally by the Lender for asset reviews) promptly afier receiving the
invoice.

4.4  Financial Reports. Furnish to the Lender whatever information, statements,
books and records the Lender may from time to time reasonably request, to the
extent reasonably available to the Borrower.

4.5 Legal Requirements; Agreements. Comply with all Legal Requirements
applicable to it and all material terms and conditions of all agreements, documents
or instruments, whether now or hercafter existing, between it and any other
Person.

4.6 Title to and Maintenance of Assets and Property. Maintain good and
marketable title to all of its Properties, and defend them against all claims and
demands of all Persons at any time claiming any interest in them, and maintain,
preserve and protect all of its material properties and equipment necessary in the
operation of its business in good order and condition. subject to wear and tear in
the ordinary course of the business, and not permit any waste of any of those
properties or equipment.

4,7  Additional Assurances. Promptly make, cxecute and deliver any and all
agreements, documents, instruments and other records that the Lender may
request to evidence any of the Credit Facilities, cure any defect in the execution
and delivery of any of the Related Documents, perfect any Lien, comply with any
Legal Requirement applicable to the Lender or the Credit Facilities or describe
more fully particular aspects of the agreements set forth or intended to be set forth
in any of the Related Documents.

4.8  Banking Relationship. Establish and maintain all of its banking depository and
disbursement relationships with a national bank acceptable to the Lender.

4.9  Use of Proceeds. Use up to $150,000.00 of the proceeds of the Credit Facilities
for employee retention payment, and use the remaining proceeds of the Credit
Facilities solely for the purpose of funding ordinary and necessary business
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expenses pre-approved by the Lender in a monthly cash budget to be submitted to
the Lender for successive sixty (60) day periods commencing on the date of the
entry of the Approval Order and updated for every sixty (60)day period
thereafter. The Borrower may deviate from the cash budget by ten percent (10%)
as to any line item without the prior authorization of the Lender. Any deviation in
excess of that amount requires the prior written approval of the Lender.

ARTICLE V: NEGATIVE COVENANTS.

Without the written consent of the Lender, neither the Borrower nor any other Obligor
will. and will not permit any of their respective Subsidiaries to:

1 Debt. (a) Incur, contract lor, assume, or permit to remain outstanding,
indebtedness for borrowed money, installment obligations, or obligations under
capital leases or operating leases, other than (i) unsecured trade debt incurred in
the ordinary course of business, (i) indebtedness owing to the Lender,
(iii) indebtedness reflected in its latest financial statement furnished to the Lender
prior to execution of this Agreement, and (iv) indebtedness outstanding as of the
date hereof that has been disclosed to the Lender in writing; or (b) modify the
terms of any indebtedness for borrowed money permitted under clause (a); or
(c) prepay principal or interest on any indebtedness for borrowed money
permitted under clause (a).

:JI

5.2  Use of Proceeds. Use, or permit any proceeds of the Credit Facilities to be used,
directly or indirectly, for any purpose other than specifically set forth in
Section 4.9.

5.3  Conflicting Agreements. Enter into any agreement containing any provision
which would be violated or breached by the performance of its obligations under
this Agreement or any of the other Related Documents.

5.4  Transfer of Ownership. Permit (a) any pledge of or grant of any Liens on any
Equity Interest in it or any Equity Interests owned by it or (b) any sale or other
transfer of any Equity Interest in it or any Equity Interests owned by it.

55  Organizational Documents. Alter, amend or modify any of the Organizational
Documents of the Borrower or any Subsidiary of the Borrower.

5.6 Government Regulation. (a) Be or become subject at any time to any Legal
Requirement or list of any government agency (including, without limitation, the
U.S. Office of Foreign Asset Control list) that prohibits or limits the Lender from
making any advance or extension of credit to it or from otherwise conducting
business with it, or (b) fail to provide documentary and other evidence of its
identity as may be requested by the Lender at any time to enable the Lender to
verify its identity or to comply with any applicable Legal Requirement.

57  Subsidiaries. Form, create or acquire any Subsidiary unless the Subsidiary enters

into a security agreement and guarantee with the Lender.
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5.8 Transactions with Affiliates. Enter into any transaction of any kind with any
Affiliate of any Obligor other than arm’s-length transactions with Affiliates that
are otherwise permitted hereunder,

ARTICLE VI: REPRESENTATIONS.

6.1 Representations and Warranties by the Borrower. To induce the Lender to
enter into this Agreement and to extend credit or other financial accommodations
under the Credit Facilities, the Borrower represents and warrants that each of the
following statements is and shall remain true and correct throughout the term of
this Agreement and until all Credit Facilities and all Liabilities under the Note and
other Related Documents are paid in full, subject to those matters set forth in a
written schedule delivered by the Borrower to and approved by the Lender, in its
sole and absoute discretion:

(a) It is (i) duly organized, validly existing and in good standing in its
jurisdiction of organization and its principal residence or chiet executive office is
at the address set forth herein and (ii) duly qualified and in good standing under
the laws of each jurisdiction where its ownership, lease or operation of properties
or conduct of the business requires such qualification, and is in compliance with
all laws.

(b) Its name as it appears in this Agreement or the applicable Related
Documents is its exact name as it appears in its Organizational Documents,

(c) The execution and delivery of this Agreement and the other Related
Documents by the Borrower, and the performance of the obligations they impose,
do not (i) violate- any Legal Requirement, (ii) conflict with any agreement,
document or instrument by which the Borrower or any Property of the Borrower
is bound, (iii) require the consent or approval of any other Person other than
approval of the Bankruptey Court and Chase, or (iv) except for the Liens granted
in favor of the Lender pursuant to the Related Documents, result in or require the
creation or imposition of any Lien upon any of its Properties, revenues or assets.

(d)  This Agreement and the other Related Documents have been duly
authorized, executed and delivered by all parties thereto (other than the Lender)
and are valid and binding agreements of those Persons, enforceable according lo
their terms, except as may be limited by bankruptcy, insolvency or other laws
affecting the enforcement of creditors’ rights generally and by general principles
of equity.

(e) All balance sheets, profit and loss statements, and other financial
statements and other information furnished to the Lender in connection with the
Liabilities are accurate and fairly reflect the financial condition of the Persons to
which they apply on their effective dates, including contingent liabilities of every
type, which financial condition has not changed materially and adversely since
those dates.
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6] There are no defenses or counterclaims, offsets or adverse claims,
demands or actions of any kind, personal or otherwise, that the Borrower could
assert with respect to this Agreement or the Credit Facilities.

(g) The execution and delivery of this Agreement and the other Related
Documents by the Borrower to which it is a party and the performance of the
abligations they impose, (i) are within the Borrower’s powers, (ii) have been duly
authorized by all necessary action of the Borrower’s governing body, and (iii) do
not contravene the terms of the Borrower’s Organizational Documents or other
agreement or document governing its affairs.

(h) It and its Subsidiaries (i) has good and marketable title to all real property
owned by it. (ii) holds interests as lessee under valid leases in full force and effect
with respect to all leased real and personal property used in connection with its
business, and (iii) has good title to all of its other propertics and assets reflected
on its balance sheet.

(1) It and each of its Subsidiaries is in compliance with all Legal
Requirements applicable to it and all material terms and conditions of all other
agreements, documents or instruments, whether now or hereafter existing,
between it and any other Person.

ARTICLE VII: DEFAULT/REMEDIES.

7.1 Events of Default/Acceleration. If any of the following events occurs (each a
“Default”), the Lender shall have the option to declare the Note due immediately.
In the event the Lender exercises this option, it shall deliver written notice of
Default to the Borrower. The Borrower shall have the right to dispute any
asserted Default, in which case the matter shall be set for determination by the
Bankruptey Court on an emergency basis to determine whether a Default has
occurred. The Borrower shall not have the right to any advances under this
Agreement while an asserted Default is pending and unless and until the
Bankruptcy Court determines that a Default has not occurred.

(a) During the pendency of the Bankruptcy, the Borrower fails lo pay when
due any of the Liabilities or any other debt to any Person, or any amount payable
with respect to any of the Liabilities, or under the Note, any other Related
Document, or any agreement or instrument evidencing other debt to any Person.

(b) The Borrower: (i) fails to observe or perform or otherwise violates any
other term, covenant, condition or agreement of any of the Related Documents;
(ii) makes any materially incorrect or misleading representation, warranty, or
cettificate to the Lender; (iii) makes any materially incorrect or misleading
representation in any financial statement or other information (excluding
forecasts) delivered to the Lender; or (iv) defaults under the terms of any
agreement or instrument relating to any debt for borrowed money (other than the
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debt evidenced by the Related Documents), and the effect of such default will
allow the creditor to declare the debt due before its stated maturity.

(c) In the event there is a default under the terms of any Related Document.

(d) There is any material loss, theft, damage, or destruction of any Collateral
not covered by insurance or the Lender ceases to have a second-priority security
interest in any of the Collateral.

(e) The Borrower fails to comply in any material respect with any Legal
Requirement.

7.2 Remedies. Subject to the Borrower’s rights and notice and hearing provisions set
forth in Section 7.1, above, at any time after the occurrence of a Default, the
Lender may do one or more of the following: (a) declare the Note to be
immediately due and payable, with notice of acceleration, presentment and
demand or protest or notice of any kind, all of which are hereby expressly waived;
(b) exercise all rights of setoff that the Lender may have contractually, by law, in
equity or otherwise; and (c) exercise any and all other rights pursuani to any of
the Related Documents, at law, in equity or otherwise, including without
limitation, the Uniform Commercial Code: provided, however, in the case of a
Default of the type described in Section 7.1(f), all Liabilities, including without
limitation those Liabilities under the Note, shall be immediately due and payable
and this Agreement and the Related Documents shall be deemed terminated. The
rights of the Lender under this Agreement and the other Related Documents are in
addition to other rights, the Lender may have contractually, by law, in equity or
otherwise, all of which are cumulative and hereby retained by the Lender.

ARTICLE VIII: MISCELLANEOQUS.

8.1 Notice. Any notices and demands under or related to this Agreement shall be in
writing and delivered to the intended party at its address stated in this Agreement,
by one of the following means: (a) by hand; (b) by a nationally recognized
overnight courier service; or (c) by certitied mail, postage prepaid, with return
receipt requested. Notice shall be deemed given: (i) upon receipt if delivered by
hand; (i) on the Delivery Day after the day of deposit with a nationally
recognized courier service; or (¢) on the third Delivery Day after the notice is
deposited in the mail. “Delivery Day” means a day other than a Saturday. a
Sunday or any other day on which national banking associations are authorized to
be closed. Any party may change its address for purposes of the receipt of notices
and demands by giving notice of the change in the manner provided in this
provision.

8.2  No Waiver. No delay on the part of the Lender in the exercise of any right or
remedy waives that right or remedy. No single or partial exercise by the Lender of
any right or remedy precludes any other future exercise of il or the exercise of any
other right or remedy. No waiver or indulgence by the Lender of any Default is
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effective unless it is in writing and signed by the Lender, nor shall a waiver on
one occasion bar or waive that right on any future occasion.

8.3  Integration; Severability. This Agreement, the Note, and the other Related
Documents embody the entire agreement and understanding between and among
the Borrower, the other Obligors and the Lender, and supersede all prior
agreements and understandings relating to their subject matter. If any one or more
of the obligations of the Borrower or any Obligor under this Agreement, the Note,
or the other Related Documents or any provision thereof is held to be invalid,
illegal or unenforceable in any jurisdiction, the validity, legality and
enforceability of the remaining obligations of the Borrower and the other Obligors
and the remaining provisions shall not in any way be affected or impaired; and the
invalidity, illegality or unenforceability in one jurisdiction shall not affect the
validity, legality or enforceability of such obligations or provisions in any other
jurisdiction.

8.4  Joint and Several Liability. Each party executing this Agreement as an Obligor
is individually, jointly and severally liable under this Agreement.

&
th

Governing Law and Venue. This Agreement shall be governed by and
construed in accordance with the laws of the State of Arizona (without giving
effect to its laws of conflicts). As long as the Bankruptcy is pending, the
Bankruptcy Court shall have exclusive jurisdiction over this Agreement and the
Related Documents, and venue shall rest exclusively in the Bankruptcy Court.

8.6  Survival of Representations and Warranties. Each Obligor understands and
agrees that in extending the Credit Facilities. the Lender is relying on all
representations, warranties, and covenants made by such Obligor in this
Agreement, the Related Documents or in any certificate or other instrument
delivered by such Obligor to the Lender under this Agreement or in any of the
other Related Documents. Each Obligor further agrees that regardless of any
investigation made by the Lender, all such representations, warranties and
covenants will survive the making of the Credit Facilities and delivery to the
Lender of this Agreement, shall be continuing in nature, and shall remain in full
force and effect until such time as the Liabilities shall be paid in full.

8.7  Non-Liability of the Lender. The relationship between the Borrower and the
other Obligors on one hand and the Lender on the other hand shall be solely that
of obligor and lender. The Lender shall have no fiduciary responsibilities to the
Borrower or any other Obligor. The Lender undertakes no responsibility to the
Borrower or any other Obligor to review or inform the Borrower or such Obligor
of any matter in connection with any phase of the Borrower’s or such Obligor’s
business or operations.

8.8  Counterparts. This Agreement may be executed in multiple counterparts, each
of which, when so execuled, shall be deemed an original, but all such
counterparts, taken together, shall constitute one and the same agreement.
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8.9  Advice of Counsel. Each of the Borrower and the other Obligors acknowledges
that it has had the opportunity to be advised by counsel in the negotiation,
execution and delivery of this Agreement and all other Related Documents.

8.10 Waivers, To the maximum extent not prohibited by applicable Legal
Requirements, each Obligor waives (a) any right to receive notice of the
following matters before the Lender enforces any of its rights: (i) any demand,
diligence, presentment, dishonor and protest, or (ii) any action that the Lender
takes regarding any Person, any Collateral, or any of the Liabilities, that it might
be entitled to by law or under any other agreement; (b) any right to require the
Lender to proceed against the Borrower, any other Obligor or any Collateral, or
pursue any remedy in the Lender’s power to pursue; (c) any defense based on any
claim that any Obligor's obligations exceed or are more burdensome than those of
the Borrower; (d) the benefit of any statute of limitations affecting liability of any
Obligor or the enforcement hereof: (¢) any defense arising by reason of any
disability or other defense of the Borrower or by reason of the cessation from any
cause whatsoever (other than payment in full} of the obligation of the Borrower
for the Liabilities; and (f) any defense based on or arising out of any defense that
the Borrower may have to the payment or performance of the Liabilities or any
portion thereof. Each Obligor consents to any extension or postponement of time
of its payment without limit as to the number or period, to any substitution,
exchange or release of all or any part of any Collateral, to the addition of any
other party, and to the release or discharge of, or suspension of any rights and
remedies against, any Obligor. The Lender may waive or delay enforcing any of
its rights without losing them, Any waiver affects only the specific terms and time
period stated in the waiver. No modification or waiver of any provision of the
Note is effective unless it is in writing and signed by the Person against whom it
is being enforced. Without limiting any foregoing waiver, consent or agreement,
each Obligor further waives any and all benefits under Arizona Revised Statutes
Sections 12-1641 through 12-1646, inclusive, and Rule 17(f) of the Arizona Rules
of Civil Procedure, including any revision or replacement of such statutes or rules
hereafter enacted.

8.11 Time is of the Essence. Time is of the essence under this Agreement and in the
performance of every term. covenant and obligation contained herein.

ARTICLE IX: WAIVER OF SPECIAL DAMAGES.

THE BORROWER WAIVES, TO THE MAXIMUM EXTENT NOT
PROHIBITED BY LAW, ANY RIGHT THE UNDERSIGNED MAY HAVE TO
CLAIM OR RECOVER FROM THE LENDER IN ANY LEGAL ACTION OR
PROCEEDING ANY SPECIAL, EXEMPLARY, PUNITIVE OR
CONSEQUENTIAL DAMAGES.
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ARTICLE X: JURY WAIVER.

TO THE MAXIMUM EXTENT NOT PROHIBITED BY APPLICABLE LAV,
THE BORROWER AND THE LENDER (BY ITS ACCEPTANCE HEREOF)
HEREBY VOLUNTARILY, KNOWINGLY, IRREVOCABLY AND
UNCONDITIONALLY. WAIVE ANY RIGHT TO HAVE A JURY PARTICIPATE
IN RESOLVING ANY DISPUTE (WHETHER BASED ON CONTRACT, TORT,
OR OTHERWISE) BETWEEN THE BORROWER AND THE LENDER
ARISING OUT OF OR IN ANY WAY RELATED TO THIS AGREEMENT OR
THE OTHER RELATED DOCUMENTS. THIS PROVISION IS A MATERIAL
INDUCEMENT TO THE LENDER TO PROVIDE THE FINANCING
DESCRIBED HEREIN.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the undersigned have caused this Agreement to be executed as of
the date and year set forth above.

BORROWER:

DOOR TO DOOR STORAGE, INC, a
Washington corporation

ay (TS ="
Name: a:.cﬁ D. Stiles

Title: Secretary

LENDER:

BENNETT DORRANCE TRUST DATED
APRIL 21, 1989, AS AMENDED

oy Bowuell 4 Jovmer—

Bennett Dorrance, Trustee
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EXHIBIT B
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In re Morehead Memorial Hospital, Case No. 17-10775 (Bankr. M.D. N.C. Dec.
21,2017)
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Case 17-10775 Doc 480 Filed 12/21/17 Page 1 of 38
SO ORDERED.

SIGNED this 20th day of December, 2017.

B AMIN A. KAHN
UNITED STATES BANKRUPTCY JUDGE

UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF NORTH CAROLINA

GREENSBORO DIVISION
IN RE: )
) Case No. 17-10775
MOREHEAD MEMORIAL HOSPITAL, )
) Chapter 11
Debtor )
)

SEVENTH INTERIM ORDER (1) AUTHORIZING USE OF CASH COLLATERAL
PURSUANT TO SECTIONS 361 AND 363 OF THE BANKRUPTCY CODE AND
BANKRUPTCY RULE 4001, (1I1) GRANTING ADEQUATE PROTECTION, (1II)

RELATED RELIEF
Upon the Debtor’s Motion of Debtor for (1) Interim Order (4) Authority Debtor to Use
Cash Collateral, and (B) Scheduling Further Hearing Pursuant to Rule 4001 of the Federal Rules
of Bankruptcy Procedure and (11) Further Order Authority Debtor to Use Cash Collateral on
Further Basis [ECF No. 19] (the " "), wherein the Debtor sought, among

other things, (i) the entry of an interim order authorizing the Debtor’s use of Cash Collateral (as

defined below) on an interim basis (the ), (i1} scheduling further hearings on the

3504792 v2
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relief requested in the Cash Collateral Motion (collectively, the “Interim Hearings™), and (iii)
scheduling a final hearing on the Cash Collateral Motion to consider entry of a final order pursuant
to Bankruptcy Rule 4001 (the “Final Hearing”); and upon the Interim Hearing on the Cash
Collateral Motion held on July 14, 2017, after which the Court entered a stipulation authorizing
the Debtor's use of Cash Collateral (as defined below) on an interim basis through and including

August 18, 2017 [ECF No. 40] (the “First Agreed Interim Order™) and scheduling a further Interim

Hearing on the Cash Collateral Motion for August 16,2017, and upon the Interim Hearing on the
Cash Collateral Motion held on August 16, 2017, after which the Court entered a stipulation
authorizing the Debtor’s use of Cash Collateral (as defined below) on an interim basis through and

including September 1, 2017 [ECF No. 166] (the “Second Agreed Interim Order”) and scheduling

a further Interim Hearing on the Cash Collateral Motion for August 30, 2017; and after the Interim
Hearing on August 30, 2017, after which the Court entered a stipulation authorizing the Debtor’s

use of Cash Collateral (as defined below) on an interim basis through and including September 15,

2017 [ECF No. ] (the “Third Agreed Interim Order™) and scheduling a further Interim Hearing on
the Cash Collateral Motion for September 13, 2017; and upon the Interim Hearing on the Cash
Collateral Motion held on September 13, 2017, after which the Court entered a stipulation
authorizing the Debtor’s use of Cash Collateral (as defined below) on an interim basis through and
including September 29, 2017 [ECF No. 219] (the “Fourth Agreed Interim Order™) and scheduling
a further Interim Hearing on the Cash Collateral Motion for September 27, 2017; and upon the
Interim Hearing on the Cash Collateral Motion held on September 27, 2017, after which the Court

entered a stipulation authorizing the Debtor’s use of Cash Collateral (as defined below) on an

interim basis through and including November 17, 2017 [ECF No. 233] (the “Fifth Agreed Interim

Order™) and scheduling a further Interim Hearing on the Cash Collateral Motion for November 15,

3504792 v2 2
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2017; and upon the Interim Hearing on the Cash Collateral Motion held on November 15, 2017,
after which the Court entered a stipulation authorizing the Debtor’s use of Cash Collateral (as

defined below) on an interim basis through and including December 15, 2017 [ECF No. 426] (the

“Sixth Agreed Interim Order,” which together with the First Agreed Interim Order, Second Agreed
Interim Order, Third Agreed Interim Order, Fourth Agreed Interim Order, Fifth Agreed Interim

Order, and this Seventh Interim Order are referred to hereinafter as the “Cash Collateral Orders™)

and scheduling a further Interim Hearing on the Cash Collateral Motion for December 12, 2017,
and after the Interim Hearing on December 12, 2017, the Court finds, on an interim basis, subject
10 the terms and conditions hereof, that (i) the Interim Relief requested in the Cash Collateral
Motion is in the best interests of the Debtor, its estate and its creditors; (ii) the Interim Relief is
necessary to provide the Debtor with sufficient cash and liquidity to avoid immediate and
irreparable harm during the term of this order; (iii) in accordance with Rule 4001(a), (b) and (d) of

the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules™), due and proper notice of the

Cash Collateral Motion and the Interim Hearings has been given, and no other or further notice is
necessary with respect to the Interim Relief; and (iv) upon the record herein, after due deliberation
thereon, good and sufficient cause exists for the entry of this seventh interim order granting the
Interim Relief as set forth herein (this “*Seventh Interim Order™).

Therefore, THE COURT HEREBY FINDS AND CONCLUDES that:

Background
A. The Motion is GRANTED and is incorporated by reference in this Seventh Interim

Order, as interim findings, subject to further hearings from the Court,
B. On July 10, 2017 (the “Petition Date”), the Debtor commenced this Chapter 11 case

(the “Chapter 11 Case™) by filing a voluntary petition for relief under Chapter 11 of the United

1504792 v2 3
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States Bankruptcy Code, 11 U.S.C. §§ 101 ef seq., as amended (the * ), in the
United States Bankruptcy Court for the Middle District of North Carolina (the “Court”).

C. The Debtor continues to operate its business and manage its properties as debtor in
possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. No trustee or examiner
has been appointed in this Chapter 11 Case. On July 24, 2017, the Office of the United States
Bankruptcy Administrator for the Middle District of North Carolina appointed an official
committee of unsecured creditors (the * ") pursuant to Section 1102(a) of the
Bankruptcy Code.

D. The Court has jurisdiction, pursuant to 28 U.S.C. §§ 157(b) and 1334, over the
Chapter || Case, and over the persons and property affected hereby. Consideration of the Cash
Collateral Motion constitutes a core proceeding as defined in 28 U.S.C. § 157(b)2). The statutory
predicates for the relief sought herein are sections 105, 361, 363 and 507 of the Bankruptcy Code.

and Bankruptcy Rulcs 4001(a), (b) and (d) and 6003,

E. The Debtor is a North Carolina non-profit corporation that owns and operates a
108-bed general acute care community hospital (the * ") in a 22-acre campus located at
117 East Kings Highway, Eden, North Carolina (the * ™.  Within the

Hospital Real Property, the Debtor also owns and operates a 121-bed skilled nursing facility. In
addition to the Hospital Real Property, the Debtor also owns several other parcels of real property

located in Eden that are contiguous to, or in the general vicinity of, the Hospital Real Property

(collectively, the ). The Additional Real Property is as follows:
Property Name Location
Women's Health Center 5§22 S. Van Buren Road, Eden, North Carolina
Dayspring Building 250 W. Kings Highway, Eden, North Carolina
Thompson Street Building 515 Thompson Street, Eden, North Carolina
Smith McMichael Cancer Center 516 S. Van Buren Road, Eden, North Carolina
Medical Office Building No. 1 518 S. Van Buren North Carolina
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Medical Office Building No. 2 520 S. Van Buren Road, Eden, North Carolina
Wright Diagnostic Center 618 Pierce Street, Eden, North Carolina

The Debtor’s Capital Structure

a. 2005 Bond Transaction
E. On June 15, 2005, the Debtor issued FHA-insured North Carolina Medical Care

Commission Mortgage Revenue Bonds, Series 2005 of $47,675,000 (the “Series 2005 Bonds™) to

fund the costs of certain capital improvements of the Hospital’s healthcare facilities and to
refinance certain of its then-existing debt. The Series 2005 Bonds were issued pursuant to the
Health Care Facilities Finance Act, Chapter 131A of the North Carolina General Statutes, as
amended, and a Trust Indenture, dated as of June 15, 2005, between the North Carolina Medical
N.A)), as Trustee (the “Trustee™).

G. The proceeds of the Series 2005 Bonds were loaned by the Commission to the
Debtor pursuant to a Loan Agreement, dated as of June 1, 2005, between the Commission and the
Debtor. The obligations of the Debtor were evidenced by a Deed of Trust Note, dated as of June

15, 2005 (the “Series 2005 Note™) from the Debtor to the Trustee for the Series 2005 Bonds. The

Department of Housing and Urban Development (“HUD"), acting by and through the Federal
Housing Commissioner (“FHA”), insured the advancement of funds pursuant to Section 242 of
Title II of the National Housing Act, as amended. The Debtor entered into an FHA Regulatory
Agreement, a Building Loan Agreement with Trustee, and certain other documents delivered to
FHA and the Trustee, as beneficiary. In September 2008, final endorsement required by HUD waus
completed.

b. 2012 Refinance with Berkadia
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H. In late 2012, the Debtor refinanced its Series 2005 Note obligations with a third-
party commercial mortgage company, Berkadia Commercial Mortgage, LLC (“Berkadia™). The
purpose of the refinance was to reduce the then-existing debt service payments.

1. On December 14, 2012, the Debtor executed a promissory note in favor of Berkadia
in the amount of $40,566,294 (the “Berkadia Note™). The proceeds of the Berkadia loan were put
into an escrow account that was used to service the existing Serics 2005 Bonds until they were
eligible to be redeemed in May 2015.

J. Under the terms of the Berkadia Note, the interest rate on the new loan is a fixed
rate of 3.59%. Principal and interest payments are due monthly until the Berkadia Note matures
in April 2032, As of the Petition Date, the amount outstanding under the Berkadia Nole is
approximately $33,848,885.

K. In conjunction with its refinancing, the Debtor entered into a new Regulatory
Agreement with HUD (the “HUD Regulatory Agreement”). The Debtor was required to establish
a Mortgage Reserve Fund (the “MRE™) with the Trustee. The MRF provides, subject to HUD
approval, funds to, among other things, cure or prevent a defaull, engage a consultant, or
implement a turnaround plan for the Debtor. The Debtor is required to make quarterly payments
{o the MRF which, when coupled with investment income, will equal certain required levels of
debt service funds. As of the Petition Date, the MRF had a balance of approximately
$5.347,588.80.

L. Berkadia asserts a perfected first priority security interest in certain of the Debtor’s
real property, including the Hospital Real Property, the Wright Diagnostic Center, and the Smith

McMichael Cancer Center (collectively, the “Berkadia Real Property”) by virtue of a Deed of

Trust and Assignment of Rents, Profits, and Income filed on December 12, 2012 at Book 1447,
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Page 31, in the Registry of Deeds of Rockingham County, North Carolina (the “Berkadia Deed of

Trust,” and together with the Berkadia Note, the “Berkadia Secured Financing Agreements™).

M. Berkadia and HUD assert, together, a perfected first priority security interest in,
among other things, the Debtor’s accounts receivable, general intangibles, and health care
insurance receivables (collectively, the “Berkadia and HUD Personal Property” and together with

the Berkadia Real Property, the “Berkadia Prepetition Collateral”) by virtue of that certain Security

Agreement dated December 14, 2012 and a UCC Financing Statement filed with the North
Carolina Secretary of State, File No. 20120114847A, on December 13, 2012. Together, the
Berkadia Real Property and the Berkadia and HUD Personal Property shall constitute the
Prepetition Collateral,

N. The Berkadia Note is insured by the FHA, an organizational unit of HUD, pursuant
to a commitment of insurance for refinancing under the provisions of sections 242/241 and
223(a)(7) of Title II of the National Housing Act, issued to InnoVative Capital, LLC by roger E.
Miller, Agent of the Federal Housing Commissioner, dated November 20, 2012, assigned to
Berkadia, as amended by that certain letter from Roger E. Miller, Agent for the Federal Housing

Commissioner, to InnoVative Capital, LLC dated December 12, 2012 (the “"FHA Commitment").

The FHA insurance endorsement is subject to compliance with the requirements and regulations
and terms and conditions of a Regulatory Agreement dated December 14, 2012.

0. The Debtor owes approximately $1.3 million to First-Citizens Bank & Trust
Company (“First-Citizens™) pursuant to a promissory note (the “First-Citizens Note”), and that
debt is purportedly secured by a first priority security interest on the Dayspring Building and the
Thomson Street Building, and an assignment of leases and rents to the Dayspring Building and the

Thomson Street Building, by virtue of a Deed of Trust filed on November 1, 2007 at Book 1335,
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Page 2151, in the Registry of Deeds of Rockingham County, North Carolina (the “First-Citizens

Deed of Trust,” and together with the Firsi-Citizens Note, the “First-Citizens Secured Financing

Agreements and Assignments”). In addition, First-Citizens alleges contract and common law
setoff rights against the Debtor’s First-Citizens deposit accounts. The real property, rents, and
First-Citizens deposit accounts subject to the First-Citizens Deed of Trust shall be referred to as

the First-Citizens Pre-Petition Collateral.

P. The Debtor is not aware of any other asserted liens or security interests against its
real property, accounts receivable, general intangibles, health care insurance receivables, or rents,
the proceeds of which would constitute “cash collateral” as that term is defined in the Bankruptcy
Code (“*Cash Collateral™).

Q. Without prejudice to the rights of any other party (but subject to the limitations
thereon described below in Paragraph 21), the Debtor acknowledges and stipulates that, in
accordance with the terms of the Berkadia Secured Financing Agreements, the Debtor is truly and
justly indebted to Berkadia, without defense, counterclaim, or offset of any kind, and that as of the
Petition Date, (i) the Debtor was liable to Berkadia in respect of loans made, and certain accrued
and unaccrued interest, costs and fees, pursuant to the Berkadia Secured Financing Agreements in
the aggregate amount of no less than $33,848,885 (exclusive of certain interest and fees accrued
and unpaid thereon and other costs, expenses and indemnities), and (ii) pursuant to the Berkadia
Secured Financing Agreements, the Debtor is liable to Berkadia for accrued and unpaid interest,
commitment fees, attorneys” and advisors’ fees, Expenses and other out-of-pocket expenses, costs

and indemnities (collectively, subsections (i) and (ii) of this section are the “Berkadia Note

Obligations™).
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R. Without prejudice to the rights of any other party (but subject to the limitations
thereon described below in Paragraph 21), the Debtor acknowledges and stipulates that under the
Berkadia Secured Financing Agreements and as security for repayment of the Berkadia Note
Obligations, the Debtor granted to Berkadia and HUD security interests in, and liens upon, the
Berkadia Pre-Petition Collateral.

S. Without prejudice to the rights of any party (but subject to the limitations thereon
described below in Paragraph 21), the Debtor acknowledges and stipulates that Berkadia’s security
interests in, and liens on, the Berkadia Pre-Petition Collateral were properly perfected and are valid
and enforceable first priority [iens on and security interests in the Berkadia Pre-Petition Collateral.
The Debtor further acknowledges that the Debtor’s cash on hand and cash equivalents as of the
Petition Date that constitute proceeds of the Berkadia Pre-Petition Collateral are cash collateral of
Berkadia and HUD within the meaning of Section 363(a) of the Bankruptcy Code (the “Berkadia
Cash Collateral®). Berkadia and HUD are entitled, pursuant to Sections 361 and 363(¢) of the
Bankruptcy Code, to adequate protection of their interests in the Berkadia Pre-Petition Collateral,
including for the use of Berkadia Cash Collateral, the use, sale, or lease of the Berkadia Pre-
Petition Collateral other than Berkadia Cash Collateral, and for the imposition of the automatic
stay.

T. In accordance with Section 552(b) of the Bankruptcy Code, the Berkadia Pre-
Petition Collateral includes, without limitation, all proceeds, products and profits of the Berkadia
Pre-Petition Collateral, whether existing before or after the commencement of the Chapter 11 Case.

U. Without prejudice to the rights of any other party (but subject to the limitations
thereon described below in Paragraph 21), the Debtor acknowledges and stipulates that, in

accordance with the terms of the First-Citizens Secured Financing Agreements and Assignments,
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the Debtor is truly and justly indebted to First-Citizens, without defense, counterclaim. or offset
of any kind, and that as of the Petition Date, (i) the Debtor was liable to First-Citizens in respect
of loans made, and certain accrued and unaccrued interest, costs, and fees, pursuant to the First-
Citizens Secured Financing Agreements and Assignments in the aggregate amount of
$1,309,165.95 (exclusive of certain interest and fees accrued and unpaid thereon and other costs,
cxpenses and indemnities), and (ii) pursuant to the First-Citizens Secured Financing Agreements
and Assignments, the Debtor is liable to First-Citizens for accrued and unpaid interest,
commitment fees, attorneys’ and advisors’ fees, Expenses and other out of pocket expenses, costs
and indemnities (collectively, subsections (i) and (ii) of this section are the “First-Citizens Note
Obligations”).

V. Without prejudice to the rights of any other party (but subject to the limitations
thereon described below in Paragraph 21), the Debtor acknowledges and stipulates that under the
First-Citizens Secured Financing Agreements and Assignments and as security for repayment of
the First-Citizens Note Obligations, the Debtor granted to First-Citizens security interests in, and
liens upon, the First-Citizens Pre-Petition Collateral.

W.  Without prejudice to the rights of any party (but subject to the limitations thereon
described below in Paragraph 21), the Debtor acknowledges and stipulates that First-Citizens’
security interests in, and liens on, the First-Citizens Pre-Petition Collateral were properly perfected
and are valid and enforceable first priority liens on and security interests in the First-Citizens Pre-
Petition Collateral. The Debtor further acknowledges that the Debtor’s cash on hand and cash
equivalents as of the Petition Date that constitute proceeds of the First-Citizens Pre-Petition
Collateral are cash collateral of First-Citizens within the meaning of Section 363(a) of the

Bankruptcy Code (the “First-Citizens Cash Collateral™). First-Citizens is entitled, pursuant to
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Sections 361 and 363(e) of the Bankruptcy Code, to adequate protection of its interests in the First-
Citizens Pre-Petition Collateral, including for the use of First-Citizens Cash Collateral, the use,
sale, or lease of the First-Citizens Pre-Petition Collateral other than the First-Citizens Cash
Collateral, and for the imposition of the automatic stay.

X, In accordance with Section 552(b) of the Bankruptcy Code, the First-Citizens Pre-
Petition Collateral includes, without limitation, all proceeds, products and profits of the First-
Citizens Pre-Petition Collateral, whether existing before or after the commencement of the Chapter
11 Case.

Né The Debtor acknowledges and stipulates that, subject to the following exceptions.
as of the Petition Date, all of the Debtor’s cash and cash equivalents (the “Available Cash™) are
the proceeds, products, and profits of the Berkadia Pre-Petition Collateral and/or the First-Citizens
Pre-Petition Collateral. The exceptions are (1) income from Medical Office Building No. 1.
Medical Office Building No. 2, and the Women’s Health Center; and (2) restricted donations from
donors (collectively, the “Excepted Cash™).

Z. The Debtor acknowledges and agrees that, except for the Excepted Cash, all of the
Debtor’s Available Cash held on the Petition Date together with any cash or cash equivalent
proceeds of the Berkadia Pre-Petition Collateral received on or afler the Petition Date shall
constitute Berkadia Cash Collateral and/or the First-Citizens Pre-Petition Collateral.

AA.  Without prejudice to the rights of any party (but subject to the limitations thereon
described below in Paragraph 21), the Debtor acknowledges and agrees that (i) the Berkadia Note
Obligations and the First-Citizens Note Obligations constitute legal, valid and binding obligations
of the Debtor, enforceable in accordance with the terms of the Berkadia Secured Financing

Agreements and the First-Citizens Secured Financing Agreements and Assignments (other than in
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respect of the stay of enforcement arising from Section 362 of the Bankruptcy Code), (ii) no
offsets, defenses or counterclaims exist to the currently outstanding Berkadia Note Obligations or
the First-Citizens Note Obligations, (iii) the liens and security interests of Berkadia, HUD, and
First-Citizens (the “Lenders™) are first priority, valid, enforceable, perfected, and not subject to
avoidance, subordination, or challenge; and (iv) no portion of the Berkadia Note Obligations or
the First-Citizens Note Obligations is subject to avoidance, subordination, or disallowance
pursuant to the Bankruptcy Code or applicable non-bankruptey law.

BB. Subject to the provisions of Paragraph 23 hereof, upon entry of this Seventh Interim
Order. in light of the Lenders’ agreement to subordinate their rights of payment, liens, and super-
priority/priority claims to the Carve-Out (as defined herein) and to also carve out from their liens
and super-priority administrative claim rights under Chapter 5 of the Bankruptcy Code and their
proceeds, to the extent set forth below, Berkadia and HUD are entitled to and shall receive with
respect to the Berkadia Pre-Petition Collateral and any Berkadia Replacement Collateral, and First-
Citizens is entitled to and shall receive with respect to the First-Citizens Pre-Petition Collateral
and any First-Citizens Replacement Collateral, a waiver of the provisions of Section 506(c) of the
Bankruptcy Code.

The Debtor’s Need for Use of Cash Collateral

CC. An immediate need exists for the Debtor ta have access to the Berkadia Cash

Collateral' in order to continue its operations, meet its payroll, and other necessary, ordinary course
P payr ry ry

! Prior Cash Collateral Orders applied to the use of both the Berkadia Cash Collateral and First-Citizens Cash
Collateral. It is no longer necessary for the Debtor to have access to the First-Citizens Cash Collateral. Accordingly,
this Seventh Interim Order does not authorize the Debtor to use the First-Citizens Cash Collateral, bul rather requires
the Debtor 10 escrow the First-Citizens Cash Collateral in its possession, custody, or control, for the exclusive benetit
of First-Citizens subject to further order of {he Court. Within five (5) business days from entry of this Seventh Interim
Order, and thereafter within five (5) business days of receipt of First-Citizens Cash Collateral, Debtor shall provide to
First-Citizens a written report accounting for all First-Citizens Cash Collateral in its possession, custody or control
and specifically identify the amounts, months for which rental was received, and the bank account(s) in which the
First-Citizens Cash Collateral is maintained.

3504792 v2 12

19-01189-FLK11 Doc 242-6 Filed 06/11/19 Entered 06/11/19 11:45:12 Pg 13 of 39



Case 17-10775 Doc 480 Filed 12/21/17 Page 13 of 38

business expenditures, administer and preserve the value of its estate, and maintain adequate access
to cash in amounts customary and necessary for companies of this size in this industry to maintain
customer and vendor confidence. The ability of the Debtor to finance its operations by way of
working capital requires its access to cash resources, the absence of which would immediately and
irreparably harm the Debtor, its estate, and its creditors. The Debtor requires these cash resources
to operate its businesses, preserve the confidences of vendors, suppliers and customers, and 1o
preserve the value of its businesses.

DD. The Debtor has requested that, pursuant to Section 363(c) of the Bankruptcy Code,
Berkadia and HUD consent to the Debtor’s use of Berkadia Cash Collateral and the Debtor's use.
sale. and lease of the other Berkadia Pre-Petition Collateral in the ordinary course of business
pursuant to the terms and conditions of this Seventh Interim Order during the Interim Cash
Collateral Period (as defined below). The Debtor acknowledges and agrees that Berkadia and
HUD are entitled to adequate protection pursuant to Sections 361 and 363(e) of the Bankruptcy
Code with respect to Berkadia Cash Collateral and other Berkadia Pre-Petition Collateral,
including, without limitation, to compensate Berkadia and HUD for any loss or diminution in the
value of Berkadia Cash Collateral or other Berkadia Pre-Petition Collateral resulting from the
Debtor's use of Berkadia Cash Collateral or the use, sale or lease of other Berkadia Pre-Petition
Collateral in the ordinary course of business and the imposition of the automatic stay during the
Interim Cash Collateral Period.

EE. Subject to the entry, and continued effectiveness, of this Seventh Interim Order,
Berkadia and HUD have consented to the Debtor’s use of Berkadia Cash Collateral and use, sale
or lease of other Berkadia Pre-Petition Collateral in the ordinary course of business during the

Interim Cash Collateral Period. The foregoing notwithstanding, nothing in this Seventh Interim
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Order shall be construed as limiting or prohibiting Berkadia or HUD from objecting to any relief
sought by the Debtor in the Chapter 11 Case, including, without limitation, any DIP Financing® or
any motion for the further use of Berkadia Cash Collateral, other than the entry of this Seventh
Interim Order and any Further Order entered on the Cash Collateral Motion (“Further Order™,
provided such final order is on terms acceptable to Berkadia and HUD.

FF.  The Interim Relief requested herein is, subject to the terms and conditions hereof,
necessary, essential and appropriate for the continued operations of the Debtor’s businesses and
the preservation of its estate and the value of the Debtor’s businesses.

GG. Good and sufficient cause has been shown for the entry of this Seventh Interim
Order. Among other things, the entry of this Seventh Interim Order is in the best interests of the
Debtor, its creditors, and its estate because it will enable the Debtor to (i) continue operating its
businesses and avoid an immediate shutdown of operations, (ii) meet obligations for payroll,
nccessary expenditures, and other operating expenses, (iii) pay necessary fees and professional
expenses under the Bankruptcy Code and make payments authorized under other orders entered
by the Court, (iv) obtain necded goods and services, (v) retain vendor, patient and employee
confidence, and (vi) maintain adequate cash resources customary and necessary for hospitals of
this size, thereby avoiding immediate and irreparable harm to the Debtor’s estate.

HH. Prior notice of the Interim Hearing for entry of this Seventh Interim Order and the
Interim Relief requested in the Cash Collateral Motion was provided by the Court to the Master

Service List?, including (i) the office of the United States Bankruptcy Administrator for the Middle

2 The term “DIP Financing" means any debtor-in-possession financing facility, cash loans or liguidity facility provided
to the Debtor pursuant to Scction 364 of the Bankruptcy Code secured by licns on and against property of the Debtor’s
estate. Any party that provides the Debtor with DIP Financing shall be referred to as a “DIP Lender™.

I As defined in the Order Establishing Certain Notice und Case Management Procedures |[ECF No. 49],
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District of North Carolina; (ii) all known parties asserting liens on the Debtor’s assets; (iii) counsel
to Berkadia; (iv) counsel to HUD; (v) counsel to First-Citizens; and (vi) proposed counsel to the
Committee. Requisite, due and proper notice has been provided in accordance with Bankruptcy
Rule 4001, which notice is sufficient for all purposes under the Bankruptcy Code and no other
notice need be provided for entry of this Seventh Interim Order.

IL. The Debtor has requested immediate entry of this Seventh Interim Order pursuant
io Bankruptcy Rule 6004(g), and the Lenders have consented to the Interim Relief contained
herein. Good and sufficient cause has been shown for the entry of this Seventh Interim Order.

NOW, based upon the Cash Collateral Motion of the Debtor and the record before the Court
with respect to the Cash Collateral Motion made by the Debtor at the Interim Hearing, and good
cause appearing therefor,

IT IS ORDERED, ADJUDGED AND DECREED effective immediately that:

1. The Cash Collateral Motion is GRANTED with respect to the Interim Relief on the
terms and conditions set forth herein and the findings and conclusions above are incorporated by
reference in this Seventh Interim Order.

21 (a) So long as no breach of the termination provisions pursuant to Section 16 hereof
has occurred, this Seventh Interim Order shall remain in effect until the earliest of (i) the close of
business on January 19, 2018, (ii) the conclusion of the further hearing on the Cash Collateral
Motion authorizing the Debtor’s continued use of Berkadia Cash Collateral (the “Further
Hearing"), or (iii) the breach of the termination provisions provided in Paragraph 16 of this Seventh
Interim Order (such period, as it may be extended pursuant to the following proviso, the “Interim

Cash Collateral Period”). The Debtor’s ability and authorization to use Berkadia Cash Collateral
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during the Interim Cash Collateral Period shall at all times be subject to the termination provisions
of Paragraph 16 of this Seventh Interim Order.

(a) During the Interim Cash Collateral Period, the Debtor waives any right to
seek relief under the Bankruptcy Code, including, without limitation, under Sections 105(a) and
363(c)(2), to the extent any such relief would in any way restrict or impair the rights and remedies
of Berkadia or HUD as set forth in this Seventh Interim Order; provided, however, (i) after the
occurrence of a termination event set forth in Paragraph 16 hereof, the Debtor may seek entry of
an Order authorizing the use of Cash Collateral over the Lenders’ objection; (ii) at any time, the
Debtor may seek to sell the Berkadia Pre-Petition Collateral and/or the First-Citizens Pre-Petition
Collateral; and (iii) with respect to sub-paragraphs (i) and (ii) above, the Lenders reserve all rights
and remedies, under the Bankruptcy Code, this Seventh Interim Order or otherwise, including,
without limitation, the right to object to such relief. If the Debtor, or any other person, challenges
the expiration or termination of the Interim Cash Collateral Period, any such objector’s remedy
shall be limited to requesting a hearing before the Court, with at least three (3) business days’
written notice to the Lenders. In any such hearing, the sole issue before the Court shall be whether

the Interim Cash Collateral Period expired or was terminated pursuant to the terms of this Seventh

Interim Order.
Good Faith, Reliance and Conduct
3, The Debtor, Berkadia, HUD, and their respective agents, advisors, and employees

have acted in good faith in negotiating, consenting, and agreeing to the Debtor’s use of Berkadia
Cash Collateral and the use, sale, and lease of other Berkadia Pre-Petition Collateral in the ordinary
course of business as contemplated and provided by this Seventh Interim Order. The negotiation
of the terms and provisions of this Seventh Interim Order has been conducted at arm’s length, and

the Court finds that such terms and conditions are fair and reasonable, under the circumstances,
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and reflect the Debtor’s exercise of reasonable business judgment consistent with the Debtor’s
fiduciary duties.

4. To the extent Berkadia or HUD is not secured in the Berkadia Pre-Petition
Collateral, Berkadia or HUD shall not have Replacement Liens (as defined below) or a Supet-
Priority Claim (as defined below) with regard to any use of cash or cash equivalents that is not
found to be their Cash Collateral pursuant to Section 363 of the Bankruptcy Code. In the event
that any Court of competent jurisdiction determines, in a final non-appealable order, that Berkadia
or HUD was undersecured or unsecured as of the Petition Date, and not entitled to be paid interest,
fees, and related charges post-petition, then (i) the Debtor’s obligations to make all payments and
to comply with all other tenms and conditions established by this Seventh Interim Order shall not
terminate or abate, but all such payments of interest, fees, and related charges paid during the
Interim Cash Collateral Period shall be applied to the secured principal amount of the Berkadia
Note Obligations as of the Petition Date, or as may otherwise be provided in such order, and (ii)
Berkadia and HUD shall be entitled to a hearing before the Court with at least three (3) business
days’ written notice to the Debtor and its counsel, re-examining the adequate protection of their
secured interests in the Berkadia Pre-Petition Collateral, and Berkadia Replacement Collateral (as
defined below), and the authority of the Debtor to use Berkadia Cash Collateral.

5. In exercising any of its rights or remedies, as and when permitted pursuant to this
Seventh Interim Order or the Berkadia Secured Financing Agreements, Berkadia or HUD shall not
be deemed to be in control of the operations of the Debtor.

6. Based on the findings set forth in this Seventh Interim Order, and Berkadia and
HUD’s reliance in good faith on the terms thereof, if any of the provisions of this Seventh Interim

Order are hereafter modified, vacated, or stayed by an order of this Court or another court, such
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stay, modification, or vacation shall not affect the validity and enforceability of any claim, lien,
security interest, or priority authorized for Berkadia or HUD’s benefit that is granted or attaches
prior to the effective date of such stay, modification or vacation, and any use of Berkadia Cash
Collateral or the use, sale, or lease of other Berkadia Pre-Petition Collateral in the ordinary course
of business by the Debtor pursuant to this Seventh Interim Order prior to the effective date of such
modification, stay, or vacation shall be governed in all respects by the original provisions of this
Seventh Interim Order.

Authorized Use of Berkadia Cash Collateral

7. Cash Collateral. The Debtor is hereby authorized to use Berkadia Cash Collateral
during the Interim Cash Collateral Period, subject to the conditions and limitations set forth herein.

8. . The Debtor may use Berkadia Cash Collateral
during the Interim Cash Collateral Period, to pay only the ordinary and reasonable expenses of
operating its business that are necessary to avoid immediate and irreparable harm, which amounts
are included (a) in the amounts and for the purposes set forth in the Budget described in Paragraph
11 herein, not to exceed 115% on a cumulative basis, and (b) the Trailing Expenses (as defined in
Paragraph 22 herein).

9, . During the Interim Cash Collateral
Period, the terms of the Berkadia Secured Financing Agreements shall continue in full force and
effect except as may be modified by operation of law or pursuant to the terms of this Seventh
Interim Order.

erkadia and HUD
a Cash Collateral

10. . On account of the Debtor’s use of Berkadia Cash Collateral,

its use, sale, or lease of the other Berkadia Pre-Petition Collateral, and the imposition of the

1504792 v2 18

19-01189-FLK11 Doc 242-6 Filed 06/11/19 Entered 06/11/19 11:45:12 Pg 19 of 39



Case 17-10775 Doc 480 Filed 12/21/17 Page 19 of 38

automatic stay pursuant to Section 362 of the Bankruptcy Code, in each case during the Interim
Cash Collateral Period, Berkadia and HUD are hereby granted the following adequate protection
pursuant to Sections 361 and 363(e) of the Bankruptcy Code:

(a) The Debtor shall pay Berkadia all interest, fees,
and charges including, without limitation, all obligations, expenses, and other charges accruing
under the Berkadia Secured Financing Agreements, regardless of whether such amounts appear on
the Budget, subject to a full reservation of rights by the Debtor and the Committee to seek to
recharacterize of such payments as payments of principal to the extent that it is determined that
the claims of Berkadia is not oversecured pursuant to Section 506(b) of the Bankruptcy Code. All
payments of interest shall be calculated at the applicable interest rate under the Berkadia Secured
Financing Agreements, as applicable, in effect as of the Petition Date.

(b)

The Debtor hereby grants, assigns, and pledges to Berkadia and HUD valid, perfected, and

enforceable liens and security interests (the * ") in all of the Debtor’s

accounts receivable created from and after the Petition Date and all of the Debtor’s right, title, and

interest in, to, and under the Berkadia Pre-Petition Collateral, to the extent same existed on the

Petition Date and the proceeds, products, offspring, rents, and profits of all of the foregoing, all as

may otherwise be described in the Berkadia Secured Financing Agreements (collectively, the
.

(c) The Berkadia
Replacement Liens granted under this Seventh Interim Order shall be valid, perfected, and
enforceable against the Berkadia Replacement Collateral as of the Petition Date without further

filing or recording of any document or instrument or the taking of any further actions, and shall
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not be subject to dispute, avoidance or subordination. Notwithstanding the automatic perfection
of the Berkadia Replacement Liens granted pursuant to this Seventh Interim Order, Berkadia either
hereby authorized, but not required, to file financing statements and other similar instruments in
any jurisdiction, and to take any other action it deems necessary or appropriate in order to validate,
evidence, or perfect such Berkadia Replacement Liens. A certified copy of this Seventh Interim
Order may, in Berkadia’s or HUD’s discretion, be filed with any filing offices in addition to, or in
lieu of, such financing statements or other similar instruments, and all filing offices are hereby
authorized to accept such certified copy of this Seventh Interim Order for filing. The Debtor is
authorized and directed to execute and deliver all instruments and documents prepared by Berkadia
or HUD and to pay all reasonable fees and expenses that are reasonably required or necessary {0
facilitate any such filings or recordings elected to be made by Berkadia or HUD.

(d) Priority of Berkadia Replacement Liens. The Berkadia Replacement Liens

granted hereunder shall be subject and subordinate in priority to any liens, security interests, and
other encumbrances, existing as of the Petition Date, or which attach to the Berkadia Replacement
Collateral after the Petition Date, that are senior, valid, perfected, enforceable, and unavoidable,
that are granted with Berkadia's or HUD’s consent, or that are otherwise senior to the pre-petition
liens in favor of Berkadia or HUD. The Berkadia Replacement Liens shall be valid and
enforceable against any trustee appointed in the Chapter 11 Case, or in any subsequent proceeding
affecting the Debtor, including any conversion of the Debtor’s Chapter 11 Case to a case under
Chapter 7 of the Bankruptcy Code.

(e) Taxes. The Debtor shall and hereby agrees to pay all post-petition federal,
state, and county taxes (other than real property taxes) as and when due, regardless of whether

such taxes appear on the Budget and any such payments in excess of amounts budgeted pursuant
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to paragraph 11 below shall not be considered in calculating whether Debtor has exceeded the

Budget and caused a default or termination event under this Seventh Interim Order.

(f) Super-priority Administrative Expense Claim for Berkadia. Subject and

subordinate only to the Carve-Out (defined below), the Berkadia Note Obligations, to the extent
that the stay under Section 362 of the Bankruptcy Code or the use, sale, or lease of the Berkadia
Prepetition Collateral vesults in a decrease in Berkadia’s interest in the Berkadia Prepetition
Collateral, are hereby granted and entitled to status as an administrative expense claim (the

“Berkadia Super-Priority Claim") pursuant to Section 507(b) of the Bankruptcy Code, with priority

over all other administrative expense claims, now existing or hereafter arising, of the kind specified
in or ordered pursuant to Sections 105, 326, 330, 331, 351, 503(b), 506(c), 507(a), and 1114 of the
Bankruptcy Code.

The Budget

I, Interim Budget. Attached to this Seventh Interim Order as Exhibit A is a budget

(the “Budget”) for the week ending December 15, 2017 through and including January 19, 2018,

" which has been prepared by the Debtor. The Budget reflects, on a line-item basis, anticipated cash
receipts and expenditures and includes all necessary and required expenses which the Debtor
expects to incur during the term of the Budget in order to avoid immediate and itreparable harm.
The Debtor is authorized to use the Berkadia Cash Collateral only for payment of such items as is
set forth in the “Cash Disbursements” category of the Budget, together with an allowance for a
fifiecn percent (15%) aggregate (and not line-item) variance on a rolling forward, cumulative basis

and also subject to the terms and conditions set forth in the Berkadia Secured Financing

Agreements and this Seventh Interim Order; provided, however, for purposes of calculating such
variance, any line item reflecting payment of professional fees for Retained Professional (as

defined in Paragraph 22) shall not be included and no such professional shall be entitled to be paid
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more than is set forth on such line item (other than as set forth in Paragraph 22). Any
disbursements by the Debtor other than for budgeted amounts that cause a 15% variance as set
forth above, shall constitute a termination event in accordance with the provisions of this Seventh
Interim Order unless Berkadia and HUD consent to those changes in writing or the Court enters
an Order, after notice to Berkadia and HUD and a hearing. Berkadia, and, for avoidance of any
doubt, HUD are not required to advance to the Debtor any amounts that may be available for
lending under the Berkadia Secured Financing Agreements. So long as no defaults exist under
this Seventh Interim Order, Berkadia and HUD shall consent to the use by the Debtor of such
amounts of Berkadia Cash Collateral authorized for use by the Debtor pursuant to the terms and

conditions of this Seventh Interim Order and the Budget.

Disclosure Required of the Debtor

12.  Required Disclosure. As additional adequate protection for the benefit of Berkadia

and HUD, the Debtor shall provide Berkadia and HUD the following information during the
Interim Cash Collateral Period:

(a) Reporting. Copies of all reports as are required by the Berkadia Secured
Financing Agreements, the HUD Regulatory Agreement, or such additional reports as Berkadia or
HUD may reasonably request from time to time, all in form, detail and substance reasonably

satisfactory to Berkadia and HUD;

(b)  Copies of Documents, Copies of (i) all non-privileged reports, appraisals,
business plans, investigations, or other similar documents provided to the Committee or any
potential lender of post-petition financing, (ii) any and all audits prepared by the Debtor’s

accountants, and (iii) subject to the Debtor’s reasonable best efforts, copies of every final version
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of all non-privileged consultants’ reports, appraisals, and business plans as they become available
to the Debtor;*

(c) Communications Regarding Any Asset Sale, DIP Financing, or Plan of

Reorganization. Weekly oral status reports concerning any asset sale, DIP Financing, or Plan of
Reorganization or Liquidation involving the Debtor, together with copies of all non-privileged
documents including. without limitation, letter(s) of intent, copies of drafi and final versions of all
consultants’ reports, business plans, term sheets, equity purchase agreements, merger agreements,
asset purchase agreements, Chapter 11 plan term sheets, draft Chapter 11 plans, and similar
documents as they become available to the Debtor;

(d) Requests for Additional Information, Within two (2) business days or such

other time period agreed to at the time of the request by Berkadia or HUD, the Debtor shall, to the
extent possible, provide such requested non-privileged reports, analysis, documents, and
information as reasonably requested; and
(e) Reports. The Debtor agrees to provide the following information to
Berkadia and HUD, with copies to the Committee and the Bankruptcy Administrator’s office:
(1) By Wednesday of each week, weekly cash flow report of the prior
week with a comparison of the actual cash flow to the forecasted cash flow and an
explanation of significant variances;

(i) By Wednesday of each week, a 13-week cash flow forecast for the

next 13 weeks;

4 With regard to Paragraph 12, Subparagraphs (b)(i), (b)(iii) and (¢), to the extent any privilege is claimed, the Debtor
shall provide Berkadia and HUD with a privilege log, within scven (7) business days of the Debtor providing such
documents to any Official Committee os that become available to the Debtor, identifying the title of the document
provided, preparer of the document, the legal privilege claimed and a general description of such document(s).
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(iii) By Friday of cach week, the Debtor’s operations personnel shall
speak with non-attorney representatives from Berkadia and HUD regarding the Debtor’s
operations, including the 13-week cash flow forecasts required in subsection (ii) above;
and

(iv) By the end of each month, the Income Statement, Balance Sheet,
and Cash Flow Statement for the preceding month starting with the Income Statement,
Balance Sheet, and Cash Flow Statement for the month starting July 1, 2017 as attached to
the monthly reports filed with the Court.

[3. If the Debtor fails to deliver the reports, documents, information, and analysis to
Berkadia or HUD by the dates and times required under Paragraph 12, Berkadia or HUD may
request that the Court further restrict the Debtor’s use of Cash Collateral, and the Debtor agrees
that Berkadia or HUD's request shall be heard in an expedited manner by the Court with at least
three (3) business days’ written notice to the Debtor.

14.  Access and Inspection. Upon written notice by Berkadia or HUD, to Debtor and

its counsel. the Debtor shall, within a commercially reasonable time, permit any of Berkadia or
HUD’s agents, consultants, advisors, auditors, and employees (collectively, “Berkadia’s
Consultants™) full and reasonable access, during normal business hours, to inspect, review, and
photocopy or otherwise duplicate (as applicable) the Debtor’s books, records, and place of business
to verify the existence, condition, value, and location of property in which Berkadia or HUD hold
liens or sccurily interests. The Debtor shall permit, without material disruption to the operation of
the Debtor’s business, Berkadia's Consultants full access to examine the respective corporate,
financial, and operating records, and, make copies thereof, inspect the assets, properties,

operations, and affairs of the Debtor, visit any or all of the offices of the Debtor to discuss such
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matters with its officers, independent auditors (and the Debtor hereby authorize such independent
auditors to discuss such matters with the Berkadia’s Consultants), and the Debtor shall cooperate
with the Berkadia’s Consultants in all respects. The Debtor shall provide Berkadia and Berkadia’s
Consultants, with cornmercial reasonable promptness, such financial information concerning the
Debtor's cash flow projections, business plan, and other aspects of operations as such parties may
reasonably request from time to time except matters and documents that are privileged.

Accounts

15. Cash Management Accounts. Except to the extent Section 345(b) of the

Bankruptcy Code requires otherwise, the Debtor shall maintain the cash management system as in
existence as of the Petition Date, in accordance with any interim or final order entered on the
Debtor's Motion for Order (A) Authorizing Continued Use of Existing Cash Management System

and (B) Authorizing the Maintenance of Existing Bank Accounts [ECF No. 4].

Termination of the Debtor’s Ability to Use Cash Collateral

16.  Termination Events. The Debtor’s ahility to use Berkadia Cash Collateral during
the Interim Cash Collateral Period will terminate (i) immediately upon the occurrence of any event
described in Subparagraphs (a), (c), (€), (), (g), (h), or (j) below, or (ii) if any event described in
any other subparagraph below shall occur, seven (7) business days after Berkadia or HUD delivers
written notice to the Debtor that an event of default has occurred, unless such event of default has
been substantially cured within such seven (7) business day period:

(a)  the expiration of this Seventh Interim Order as provided in Paragraph 2
hereof, other than due to the entry of the Further Order or any other order of the Court approving
the Debtor’s use of Cash Collateral, without Berkadia and HUD’s prior written consent to such

extension of the Interim Cash Collateral Period;
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(b)  the Debtor’s failure to comply with any of the material terms or conditions
of this Seventh Interim Order;

(c) the modification or extension of this Seventh Interim Order, without
providing Berkadia and HUD a minimum of three (3) business days prior written notice of the
hearing on such modification or extension,

(d) an application is filed by the Debtor, without the prior written consent of
Berkadia and HUD, which consent shall not be unreasonably withheld, for the appraval of any
claim arising under Section 507(b) of the Bankruptcy Code or any lien in the Chapter 11 Case
which is pari passu with or senior to the Berkadia Super-Priority Claim, the First-Citizens Super-
Priority Claim, the First-Citizens Replacement Liens, or the Berkadia Replacement Liens,
including, in all cases, the Berkadia Super-Priority Claim, the Berkadia Replacement Liens, the
First-Citizens Super-Priority Claim, the First-Citizens Replacement Liens, or other liens arising
under or otherwise permitted by this Seventh Interim Order;

(e) the commencement by the Debtor of any action against (i) Berkadia, its
agents, advisors, and/or employees, (i) HUD, its agents, advisors, and/or employees, or (1) First-
Citizens, its agents, advisors, and/or employees, to subordinate, avoid, or disallow any liens,
security interests, or claims made in connection with the Berkadia Note Obligations or the First-
Citizens Note Obligations:;

H (i) the Chapter 11 Case shall be dismissed or converted to a case under
Chapter 7 of the Bankruptcy Code; (i1) the Debtor's shall file a motion, or other pleading, seeking
dismissal of any of its Chapter 11 Case under Section 1112 of the Bankruptcy Code, or otherwise;
or (iif) a trustee under Chapter 11 of the Bankruptcy Code or an examiner with enlarged powers

relating to the operation of the Debtor’s businesses (powers beyond those sct forth in Section
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1106(a)(3) and (4) of the Bankruptcy Code) under Section 1106 of the Bankruptcy Code shall be
appointed or elected in the Chapter 11 Case;

(g) (i) the Debtor shall assert in any pleading filed in any court that any material
provision of this Seventh Interim Order is not valid and binding for any reason, or (ii) any material
provision of this Seventh Interim Order shall for any reason, other than the entry of the Further
Order, or any other order of this Court approving the Debtor’s use of Berkadia Cash Collateral or
First-Citizens Cash Collateral, cease to be valid and binding without the prior written consent of
the Lenders;

(h) the Debitor shall fail in any material respect to comply with any provisions
in the Berkadia Secured Financing Agreements or the First-Citizens Secured Financing
Agreements and Assignments governing the maintenance of the Debtor’s properties or insurance
thereon;

(i) in the event the Lenders consent in writing to any DIP Financing, the
occurrence of a default, material breach, or termination event under the terms of such DIP
Financing, or an order approving such DIP Financing, shall constitute an event of default under
this Seventh Interim Order as though this Seventh Interim Order contained such provisions in its
entirety; and

o the closing of a sale of substantially all of the Debtor’s assets.

Upon the occurrence of written notice to the Debtor of a termination event as set forth
above (and afier the passage of any applicable cure period), Berkadia and HUD's consent to the
Debtor’s use of Cash Collateral shall automatically terminate and the Debtor may not use, sell, or
lease Berkadia Cash Collateral and shall segregate and account for any Berkadia Cash Collateral

in its possession, custody, or control, for the exclusive benefit of Berkadia and HUD subject to
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further order of the Court. Such termination shall be without prejudice to the Debtor’s request to

use Berkadia Cash Collateral in the future.

Exercise of Remedies by the Lenders

17. Limitation on Exercise of Rights and Remedies. The Lenders shall not take any

action during the Interim Cash Collateral Period to seize or take control over any of the Berkadia
Cash Collateral, Berkadia Pre-Petition Collateral, Berkadia Replacement Collateral, the First-
Citizens Cash Collateral, First-Citizens Pre-Petition Collateral, First-Citizens Replacement
Collateral, or the Debtor's other property, nor shall they impose freezes of assets or seek to exercise
any alleged right of setoff or recoupment, or exercise any other right or remedy against the
Berkadia Pre-Petition Collateral, Berkadia Cash Collateral, Berkadia Replacement Collateral, the
First-Citizens Cash Collateral, First-Citizens Pre-Petition Collateral, First-Citizens Replacement
Collateral, or the Debtor’s other property during the Interim Cash Collateral Period; provided, that
the Lenders or any of them may do any of the foregoing after application to, and receiving authority
from, the Court, to the extent necessary, upon a breach or violation by the Debtor of any of the
terms or conditions of, or upon the termination of, this Seventh Interim Order.

8.  Additional Relief, Notwithstanding any provision hereof, this Seventh Interim

Order is without prejudice to the Lenders’ rights to seek any other or additional relief in, or relating
to, the Chapter 11 Case, including, without limitation, relief from the automatic stay pursuant 10
Section 362 of the Bankruptcy Code, and the filing of objections and/or claims relating to motions
for adequate protection, or the use, sale, lease, or other disposition of the Berkadia Pre-Petition
Collateral, Berkadia Replacement Collateral, Berkadia Cash Collateral, the First-Citizens Cash
Collateral, First-Citizens Pre-Petition Collateral, or First-Citizens Replacement Collateral.
Berkadia and First-Citizens expressly reserves their rights to claim that the provisions of this

Seventh Interim Order do not constitute “adequate protection™ for the purposes of Sections 361
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and 363(c) and (e) of the Bankruptcy Code, or otherwise, and to request additional protection over
and above the provisions of this Seventh Interim Order.

19. No Waiver. Except as expressly set forth herein, no rights of the Lenders are
waived pursuant to, or modified by, this Seventh Interim Order. The Lenders’ rights and remedies
pursuant to the Berkadia Secured Financing Agreements, the First-Citizens Financing Agreements,
and this Seventh Interim Order shall be cumulative, and the exercise or waiver of any such right
or remedy shall not preclude or inhibit the exercise of any additional rights or remedies. The
Lenders’ failure, at any time or times hereafter, to require strict performance by the Debtor of any
provision of this Seventh Interim Order shall not waive, affect, or diminish any right of the Lenders
thereafter to demand strict compliance and performance herewith. Any failure or delay on the part
of Berkadia or First-Citizens in the exercise of any rights, remedies, claims, powers, benefits, or
privileges under the Berkadia Secured Financing Agreements, the First-Citizens Secured
Financing Agreements and Assignments, or this Seventh Interim Order shall not constitute a
waiver by the Lenders, subject the Lenders to any liability to any entity under this Seventh Intenm
Order. or preclude any other or further exercise of any such right or remedy or the exercise of any
other right or remedy. None of the Lenders’ rights or remedies under this Seventh Interim Order
shall be deemed to have been suspended or waived by the Lenders unless such suspension or
waiver is in writing and directed to the Debtor or the Court specifying such suspension or waiver.

20. No Reliance. In the negotiation of this Seventh Interim Order, the Lenders did not,
and during the Interim Cash Collateral Period, the Lenders do not, have any obligation or duty to
any other entity to exercise any of' its rights, remedies, claims, powers, benefit, or privileges. No
entity may rely upon any delay or failure or in any way seek to assert a defense to any obligation

owing to the Lenders based on the Lenders’ failure or delay to exercise rights or remedies.
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Additional Provisions Governing Rights of the Parties

21.  Challenge Rights. The findings contained in recital paragraphs of this Seventh
Interim Order shall be binding upon all parties in interest, including without limitation, the Debtor
and any Official Committee, unless (a) a party in interest (other than the Debtor but including any
Official Committee) has filed an appropriate request for relief challenging the amount, validity,
enforceability, perfection, or priority of (i) the Berkadia Note Obligations or Berkadia liens or
HUD liens on the Berkadia Pre-Petition Collateral in respect thereof, or otherwise asserting any
claims or causes of action against Berkadia or HUD relating to the Berkadia Note Obligations, or
(ii) the First-Citizens Note Obligations or First-Citizens liens on the First-Citizens Pre-Petition
Collateral in respect thereof, or otherwise asserting any claims or causes of action against First-
Citizens relating to the First-Citizens Note Obligations, on behalf of the Debtor’s estate, no later
than the last to occur of: (1) ninety (90) days after the Petition Date; (2) 60 days after the
appointment of an Official Committee; (3) 60 days after the filing of a Proof of Claim, unless such
deadline is extended by order of the Court by agreement of the parties or for good cause shown,
and (b) the Court subsequently enters a judgment in favor of the plaintiff in any such timely and
properly filed adversary proceeding. If no such proceeding is commenced as of such date, the
Berkadia Note Obligations and the First-Citizens Note Obligations shall constitute an allowed fully
secured claim, not subject to subordination and otherwise unavoidable, and, in that event, for all
purposes in the Chapter 11 Case and any subsequent Chapter 7 case, (i) Berkadia's liens, HUD's
liens on the Berkadia Pre-Petition Collateral shall be deemed legal, valid, binding, perfected, not
subject to defense, counterclaim, offset of any kind, subordination, and otherwise unavoidable,
and Berkadia, HUD, the Berkadia Note Obligations and Berkadia liens and the HUD liens on the
Berkadia Pre-Petition Collateral shall not be subject to any other or further challenge by any party

in interest seeking to exercise the rights of the Debtot’s estate, including without, limitation, any
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successor thereto (including, without limitation, any Chapter 7 Trustee), and (ii) First-Citizens’
liens on the First-Citizens Pre-Petition Collateral shall be deemed legal, valid, binding, perfected,
not subject to defense, counterclaim, offset of any kind, subordination, and otherwise unavoidable,
and First-Citizens, the First-Citizens Note Obligations and First-Citizens liens on the First-Citizens
Pre-Petition Collateral shall not be subject to any other or further challenge by any party in interest
seeking to exercise the rights of the Debtor’s estate, including without, limitation, any successor
thereto (including, without limitation, any Chapter 7 Trustee).
22.  Carve-Out.

(a) The Debtor is authorized to use the Berkadia Cash Collateral to pay the
professionals of the Debtor and any Official Committee retained or to be retained pursnant to
Sections 327, 328 or 1103(a) (cach a “Retained Professional,” and collectively, the “Retained
Professionals™) the amount of allowed professional fees and disbursements incurred by the
Retained Professionals only in accordance with the Professional Fees line item in the Budget
(collectively, the “Budgeted Professional Fees”). Any provision of this Seventh Interim Order to
the contrary notwithstanding, such authorization shall continue following a termination of the
ability of the Debtor to use Berkadia Cash Collateral pursuant to Section 16(j) of this Seventh
Interim Order.

(b) Any provision of this Seventh Interim Order to the contrary
notwithstanding, the Berkadia Pre-Petition Collateral, the Berkadia Replacement Licns, and the
Berkadia Super-Priority Claim shall be subject and subordinate to (collectively, the “Carve-Out”):
(1) the post-petition expenses of the Debtor incurred in the ordinary course of the Debtor’s
operations to the extent such amounts were incorporated into the “Cash Disbursements™ category

contained in the budgets lo the Cash Collateral Orders but not paid during such budget periods, (2)
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the reasonable and necessary post-petition expenses of the Debtor incurred in the ordinary course
of the Debtor’s operations that accrued during such budget periods, but were not payable during

such budget periods (collectively, the expenses referred to in subclauses (1) and (2) of this

paragraph, the “Trailing Expenses”)’ and (3) any fees and expenses of the Retained Professionals
incurred and unpaid prior to the occurrence of a termination event hereunder in an amount no
greater than the difference between (x) the Est. Professional Fee Accrual line item for the week in
which the termination event occurs in the Budget and (y) amounts authorized by the Bankruptcy
Court and actually paid before the termination event through the occurrence of the termination
event for each respective Retained Professional, plus $50,000, plus any quarterly fees pursuant to
28 U.S.C. § 1930(a)(6) and fees payable to (he Clerk of the Court, plus fees payable to a chapter 7
trustee in an aggregate amount not to exceed $10,000 incurred through the occurrence of the
termination event. Professional fees not covered by the Carve-Out shall be subordinated to the
Trailing Expenses. The Carve-Out shall continue following a termination of the ability of the
Debtor to use Berkadia Cash Collateral pursuant to Section 16(j) of this Seventh Interim Order.
Such termination shall not prohibit the Debtor from paying any amounts covered by the Carve-
Out,

(c) Notwithstanding anything herein to the contrary, no Berkadia Pre-Petition
Collateral, First-Citizens Pre-Petition Collateral, Cash Collateral, or any portion of the Carve-Out
may be used to object to or contest in any manner, or raise any defenses to, the amount, validity,
perfection, priority, extent, or enforceability of the Berkadia Note Obligations, the First-Citizens
Note Obligations, or the liens securing the Berkadia Note Obligations or the First-Citizens Note

Obligations, or to prosecute or assert any claims or causes of action against the Lenders. Provided,

* For the purpose of calculating the Trailing Expenses attributable to the Debtor’s accrued post-petition employet paid
annual leave liability, such liability shall be offset by any employee paid annual leave taken post-petition.
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however, that nothing in this paragraph shall prevent use of Cash Collateral for investigation
purposes.

(d)  Nothing herein shall be construed as consent to the allowance of, or a cap
on, any fees and expenses of the Retained Professionals, or shall affect any party’s right to object
to the allowance and payment of such fees and expenses, all of such rights being expressly
preserved. Nothing shall be construed as an allocation of any portion of the Est. Professional Fee
Accrual line item in the Budge to any particular Retained Professional. All Retained Professionals
may share in the Est. Professional Fee Accrual and the Carve-Out subject to the allowance of their
fees and expenses pursuant to the Bankruptcy Code, the Bankruptcy Rules and Orders of this
Court,

Miscellaneous

23.  Surcharge Waiver. Upon entry of this Seventh Interim Order, no costs or expenses

of administration that have been or may be incurred in the Chapter 11 Case through the end of the
Interim Cash Collateral Period shall be charged against Berkadia, HUD, or any of their respective
claims or the Berkadia Pre-Petition Collateral or the Berkadia Replacement Collateral pursuant to
Section 105 or 506(c) of the Bankruptcy Code, or otherwise, without the prior written consent of
Berkadia and HUD, and no such consent shall be implied from any action, inaction, or
acquiescence by any agent of Berkadia or HUD. Notwithstanding anything to the contrary herein,
except as provided in this Paragraph 23, nothing shall be construed as a waiver, limitation or
subordination of the Debtor’s or its estate’s surcharge rights pursuant to Section 105 or 506(c) of
the Bankruptcy Code or otherwise, absent further Order of the Court.

24.  Binding Effect. The provisions of this Seventh Interim Order shall be binding upon
and inure to the benefit of the Debtor and the Lenders. Such binding effect is an integral part of

this Seventh Interim Order.

3504792 42 33
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25.  Force and Effect, Jurisdiction. In the event that any order dismissing the Chapter

11 Case is entered pursuant to Section | 112 of the Bankruptcy Code, or otherwise, (a) the Berkadia
Note Obligations, Berkadia Replacement Liens, Berkadia Super-Priority Claim, and the First-
Citizens Note Obligations granted to or for the benefit of the Lenders pursuant to this Seventh
Interim Order shall continue in full force and effect and shall maintain its priorities as provided in
this Seventh Interim Order until all of the Berkadia Note Obligations and the First-Citizens Note
Obligations shall has been indefeasibly paid in full, and (b) this Court shall retain jurisdiction,
notwithstanding such dismissal, for the purposes of enforcing such claims and liens.

26. Continuing Effect of Berkadia Secured Financing Agreements. Except to the extent

this Seventh Interim Order expressly provides otherwise, the Debtor shall continue to faithfully
perform, and be bound by, terms of the Berkadia Secured Financing Agreements and the First-
Citizens Secured Financing Agreements and Assignments. In the case of any conflict between the
terms of the Berkadia Secured Financing Agreements or the First-Citizens Secured Financing
Agreements and Assignments and this Seventh Interim Order, this Seventh Interim Order shall
control.

27.  Titles and Headings. The titles and headings in this Seventh Interim Order are and
shall be without substantive meaning or content of any kind whatsoever.

28.  Time of the Essence. Time is of the essence as to all terms, conditions and
provisions set forth in this Seventh Interim Order.

20.  Amendment and Modification, The Lenders and the Debtor may make non-

material modifications or amendments to the Budget in a writing signed by both parties without
further order of this Court, and all actions taken pursuant to such modified Budget shall be and

hereby are expressly authorized hereunder.

3504792 v2 34
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30.  Immediate Effect. This Seventh Interim Order shall constitute findings of fact and

conclusions of law and shall take effect and be fully enforceable immediately upon execution
thereof.

FURTHER HEARING

31.  Further Hearing. A Further Hearing to consider entry of further relief on the
Debtor’s use of the Cash Collateral is scheduled for January 17, 2018 at 9:30 a.m. before the
Honorable Benjamin A. Kahn, United States Bankruptcy Judge, in Courtroom 1, United States
Bankruptcy Court for the Middle District of North Carolina, 101 S. Edgeworth Street, Greensboro,
NC 27401.

32.  Retention of Jurisdiction. The Bankruptcy Court has and will retain jurisdiction to

enforce this Seventh Interim Order according to its terms.

[END OF DOCUMENT]

3504792 v2 35

19-01189-FLK11 Doc 242-6 Filed 06/11/19 Entered 06/11/19 11:45:12 Pg 36 of 39



Case 17-10775 Doc 480 Filed 12/21/17 Page 36 of 38

EXHIBIT A
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Entered on Docket December 13, 2018 Below is the Order of the Court.

Timothy W. Dore
U.S. Bankruptcy Court

(Dated as of Entered on Docket date above)

UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF WASHINGTON

Inre
No. 18-13512-TWD
OCEAN SERVICES, LLC,!
FIFTH INTERIM ORDER:
Debtors. (1) AUTHORIZING USE OF CASH
COLLATERAL AND GRANTING
ADEQUATE PROTECTION,
(2) APPROVING POST-PETITION
LOAN FACILITY, AND
(3) SETTING A FINAL HEARING

This matter came before the Court on the motion (the “Motion”) of the Debtors, debtors-in-
possession herein, pursuant to §§ 105, 361, 362, 363 and 364 of title 11 of the United States Code, 11
U.S.C. §§ 101-1532 (the ”), Rules 2002, 4001 and 9014 of the Federal Rules of

Bankruptcy Procedure (the ¢ "), and Rules 4001-3 and 9013-1(d)(2)(E) of the Local

! The Debtors are Ocean Services, LLC, Bankruptcy Case No. 18-13512, Ocean Carrier Holding, LLC,
Bankruptcy Case No. 18-13513, Ocean Carrier Holding S. de R.L. de C.V., Bankruptcy Case No. 18-13514, Ocean
Constructor Holding, LLC, Bankruptcy Case No. 18-13515, Ocean Intrepid Holding, LLC, Bankruptcy Case No. 18-
13516, Ocean Starr Holding, LLC, Bankruptcy Case No. 18-13517, and Stabbert Maritime Holdings, LLC, Bankruptcy
Case No. 18-13518.

BuUsH KORNFELD LLP

FIFTH INTERIM ORDER: (1) AUTHORIZING USE OF CASH LAW OFFICES

COLLATERAL AND GRANTING ADEQUATE PROTECTION, (2) Seafg; &f::}gﬂsgtgiu;;gg?gw s

APPROVING POST-PETITION LOAN FACILITY, AND (3) SETTING Telephone (206) 292-2110

AT HEARING — Page 1 Facsimile (206) 292-2104
2206 20161 z00yv
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Rules of Bankruptcy Procedure for the Western District of Washington (the ), for the
entry of an order authorizing, on an interim basis, the Debtors’ use of cash collateral pursuant to a
Budget (defined below), authorizing the Debtors to grant, on an interim basis, adequate protection in
favor of the Senior Secured Lenders (each as defined herein), and to approve the Debtors’ proposed
post-petition financing. The Court has reviewed the files and records herein, makes the following
findings of fact, and reaches the following conclusions of law based on the written submissions of the

Debtors and representations made at the hearing on the Motion:

FINDINGS AND CONCLUSIONS
On an interim basis, the Court makes the following findings of fact and conclusions of law

with respect to the relief granted in this Order:

A. The Debtors filed their petitions for relief under Chapter 11 of the Bankruptcy Code
(“Case”) on September 7, 2018 (the “ ). The Debtors retain control over their assets and
continue to operate their business pursuant to §§ 1107 and 1108 of the Bankruptcy Code.

B. The Debtors sent notice of the hearing on the Motion to: the Senior Secured Lenders
(as defined herein); creditors that may hold maritime liens (“ ””) against the
four vessels owned by the Debtors (the “Vessels™); the U.S. Trustee; the U.S. Attorney’s Office; all of
their creditors; and state and federal taxing authorities. Such notice is adequate and reasonable under

the circumstances pursuant to Bankruptcy Rules 4001 and Local Rules 4001-3 and 9013-1(d)(2)(E).

C. As of the Petition Date, Debtor Stabbert Maritime Holdings, LLC (*
) was indebted to Columbia State Bank (* ), Umpqua Bank, MUFG Union

9

Bank, N.A., and Washington Federal, National Association (each, a “ ,” and

BusH KORNFELD LLP

FIFTH INTERIM ORDER: (1) AUTHORIZING USE OF CASH LAW OFFICES

601 Union St., Suite 5000
COLLATERAL AND GRANTING ADEQUATE PROTECTION, (2) Seattle, Wr:llshington (3 8101.0373
APPROVING POST-PETITION LOAN FACILITY, AND (3) SETTING Telephone (206) 292-2110

A FINAL HEARING — Page 2 Facsimile (206) 292-2104

2206 20161 cm106200yv _
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together the “ ) under a reducing revolving line of credit in the approximate
amount of $41,775,930.93 (the * ’). The terms of the Prepetition
Credit Agreement Facility are set forth in various loan documents, including the Third Amended and
Restated Credit Agreement dated as of January 20, 2016 (the * ),
between Debtor Stabbert Holdings as borrower and the Senior Secured Lenders as lenders, and as to
which Columbia Bank serves as Administrative Agent and Collateral Agent (“Agent”) for the Senior
Secured Lenders.

D. The Prepetition Credit Agreement is guaranteed by all of the Debtors, with the
exception of Stabbert Holdings, which is the Borrower and primary obligor, and is secured by (i) first
position preferred ship mortgages on all four of the Debtors’ Vessels (the

Y and (ii) UCC-1 filings with the Washington State Department of

Licensing (specifically Filing No. 201215893047 on June 6, 2012, as continued) perfecting security
interests in all or substantially all of the Debtors’ personal property, including the Vessels,
appurtenances, accounts, contract rights, general intangibles, payment intangibles, inventory,
machinery and equipment, as well as all proceeds, products, charter hire, rents, and profits of the
foregoing (the “ ” and, together with the Prepetition
Credit Agreement Vessel Collateral, the “ ), pursuant to a
Second Amended and Restated Commercial Security Agreement dated as of January 20, 2016. The
loan documents relating to the Prepetition Credit Agreement including, but not limited to the
documents described in Paragraphs C-D herein are referred to as the
Loan Documents.”

E. The Debtors stipulate that as of the Petition Date, the Senior Secured Lenders’

preferred ship mortgages and security interests in and with respect to the Prepetition Credit Agreement

BUSH KORNFELD LLP

FIFTH INTERIM ORDER: (1) AUTHORIZING USE OF CASH LAW OFFICES
COLLATERAL AND GRANTING ADEQUATE PROTECTION, (2) ng: fg;:u;glg‘;?gﬂ s
APPROVING POST-PETITION LOAN FACILITY, AND (3) SETTING Tele  (206)

_ 3 Fac (206)
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Collateral (collectively, the “Liens”) constituted valid, binding, enforceable (except to the extent
stayed by operation of section 362 of the Bankruptcy Code), attached, and perfected liens on the
Debtors’ property, not subject to subordination or avoidance.

F. The Debtors stipulate that, as of the Petition Date, they were indebted and liable to the
Senior Secured Lenders for the obligations under the Prepetition Credit Agreement (the “

”), that no offsets, defenses or counterclaims to the Prepetition Credit

Agreement Obligations exist, and no portion of the Prepetition Credit Agreement Obligations is
subject to avoidance or subordination pursuant to the Bankruptcy Code or applicable non-bankruptcy
law. The Debtors waive any right to contest the amount of, or to assert any defense, counterclaim or
offset with respect to the Prepetition Credit Agreement Obligations or the validity, priority or

enforceability of the Senior Secured Lenders’ Liens on the Prepetition Credit Agreement Collateral.

G. Prior to commencing the Cases, the Debtors, the Non-Debtor Guarantors referred to
below, and the Senior Secured Lenders agreed to a non-binding Term Sheet that contained certain
terms for a consensual restructuring of the Prepetition Credit Agreement Obligations and entered into
a Plan Support Agreement dated as of September 7, 2018 (the ") with
respect to the same. A copy of the Plan Support Agreement was filed in the Cases on September 11,
2018 under docket no. 31-1 and the Court has approved the Debtors’ motion to assume the Plan
Support Agreement.

H. Pursuant to the Plan Support Agreement, the parties agreed to certain terms relating to
the use of the Senior Secured Lenders’ cash collateral, including the terms of the Budget and a form of

Order, through the Termination Date referred to below in paragraph 11 of this Order. The Debtors

BusH KORNFELD LLP

FIFTH INTERIM ORDER: (1) AUTHORIZING USE OF CASH LAW OFFICES

COLLATERAL AND GRANTING ADEQUATE PROTECTION, (2) gﬂfgel fé;;i“;ﬁz(f?gm

APPROVING POST-PETITION LOAN FACILITY, AND (3) SETTING Telephone (206) 292-2110
_ 4 Facsimile (206) 292-2104
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submitted their Amended Plan of Reorganization (“Plan”), and the Court entered an Order

Confirming Debtors’ Amended Plan of Reorganization on Decembe ion Order™).
ent to Provide DIP Loans
L. As detailed in the Motion and demonstrated by the Budget, the Debtors require the use

of Cash Collateral and may need the proceeds of postpetition financing to continue their ongoing
operations in the ordinary course of business and to avoid disruption of such operations. The Debtors
are unable to obtain unsecured credit or financing, and the Court finds and concludes that Debtors and
their estates will suffer immediate and irreparable harm if the relief approved hereby is not granted.

J. The Debtors and the Senior Secured Lenders have agreed on the terms of a Fourth
Amended and Restated Credit Agreement (“ ), attached to the Plan, and are in
the process of completing the conditions to the effectiveness of the Plan Credit Agreement. The
Plan’s effective date will be the date on which the Plan Credit Agreement is effective. While the
parties are completing the steps necessary to the Plan Credit Agreement’s effectiveness, the Senior
Secured Lenders have consented to the continued use of their cash collateral on an interim basis
pursuant to the terms of the Budget and this Fifth Interim Order, pending the completion or
termination of these efforts.

K. Pursuant to the terms of a Credit Agreement (* ), attached as Exhibit A

to the First Interim Order referred to below, and related documents (collectively, including the DIP

Agreement, the “ "), the Debtors have proposed to obtain postpetition financing
“ ”) from Daniel W. Stabbert and Cheryl Stabbert (together, the ). The
Debtors’ obligations under the DIP Agreement shall be referred to as the “ 7 The

material DIP Obligations include the following:
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iii

A FINAL HEARING — Page 6
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: $1,350,000. These funds (* )
have been deposited by the DIP Lender into an escrow (“ )
maintained by Wanda Reif Nuxoll, P.S. (* ”y and, other
than to provide funds to the Debtors for their use in this case, the DIP Funds
shall not be transferred out of the DIP Loan Escrow without further order of
this Court, after notice and hearing.

: Earlier of: a) payment in full of the Prepetition Credit
Agreement Obligations under the terms of a confirmed Chapter 11 Plan; b) sale
of all or substantially all of the Borrower’s assets; ¢) appointment of a Trustee
in this Bankruptcy Case; or d) conversion of this Bankruptcy Case to a case
under Chapter 7.
: Prime Rate as published in the Wall Street Journal plus a margin

of 3.25%, accrued until Maturity.

iv Fees: None.

V. Collateral: Subordinate preferred ship mortgages against the Debtors’ Vessels,
junior to the Liens of the Senior Secured Lenders and to any valid, pre-existing
liens against the Vessels as of the Petition Date.

vi. Subordinate to Secured Lenders: The DIP Loan shall be subordinate to
the Prepetition Credit Agreement Obligations and shall be subject to the
Intercreditor and Subordination Agreement entered into on October 17, 2017,
by the DIP Lender and the Agent, on behalf of the Senior Secured Lenders (the
‘ ),

vii. : The DIP Loan shall be a revolving line of credit with
all payments on the DIP Loan made to the DIP Loan Escrow and available for
re-borrowing.

viii : Claim under § 507(b) of the Bankruptcy Code.

FIFTH INTERIM ORDER: (1) AUTHORIZING USE OF CASH Bust 1{%\? (I){gIESSLD o
COLLATERAL AND GRANTING ADEQUATE PROTECTION, (2) Seﬂfgg, ‘\fvﬁaisolgnsgtt-;?*;;ggf’gﬂ ,
APPROVING POST-PETITION LOAN FACILITY, AND (3) SETTING Telephone (206) 292-2110

Facsimile (206) 292-2104
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ix. : No penalty

L. The Debtors and the DIP Lender negotiated the terms of the DIP Loan Documents in
good faith and at arms-length and in conjunction with various agreements and negotiations with the
Senior Secured Lenders regarding an agreed restructuring of the Prepetition Credit Facility. As such,
the DIP Loan Documents will be deemed to have been made and entered into in good faith as required
by, and within the meaning of, section 364(e) of the Bankruptcy Code, and the DIP Lender is entitled
to the protections of section 364(e) of the Bankruptcy Code.

M. The terms of the DIP Loan Documents are fair and reasonable, reflect the Debtors’
exercise of prudent business judgment consistent with their fiduciary duties, and are supported by
reasonably equivalent value and fair consideration.

N. This Court concludes that entry of this Order is in the best interests of the Debtors’
creditors and their estates because its implementation, among other things, will allow the Debtors to
remain in business by providing the working capital necessary to sustain ongoing working-capital
requirements and to partially fund the expenses of this chapter 11 case. Absent the entry of this Order,
the Debtors’ estates would be immediately and irreparably harmed.

0. The Prepetition Credit Agreement Collateral includes cash proceeds thereof (“Cash

») that is considered “cash collateral” under section 363(a) of the Bankruptcy Code. The
Debtors represent that they are unable to obtain unsecured financing and, except for the Cash
Collateral and the DIP Loan, have no source from which to fund the budgeted expenses necessary to
preserve and protect the assets of the estates. The Debtors require both the use of Cash Collateral and
the availability of the DIP Loan to ensure their ability to continue their operations uninterrupted and to

avoid the potential for irreparable harm to their business and their estates. The Debtors are affiliated

BusH KORNFELD LLP
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with a number of non-debtor entities that are guarantors of the Prepetition Credit Agreement
Obligations (* ). The Non-Debtor Guarantors provide certain services to the
Debtors, including payroll services and other support services, and funds are used among the Debtor
and Non-Debtor Guarantors in the ordinary course of business to operate all of these businesses. The
Budget assumes that these relationships remain intact and that Cash Collateral and DIP Funds will be
used in the ordinary course of business and in a manner consistent with historical operations of the
Debtors, including the Non-Debtor Guarantors, and the Debtors and Non-Debtor Guarantors
(excluding Stabbert Yacht and Ship Holding, LLC, Stabbert Marine and Industrial, LLC, and any
individual or trust that may be guarantors) have agreed that all of their cash flows will be subject to
the Budget and the terms of this Order. In addition to providing postpetition financing, the DIP
Lender has agreed to continue to allow the Debtors to utilize an American Express (“AMEX™) card
maintained in the DIP Lender’s name to pay for expenses that typically require a credit card, such as
employee travel and prepayment of vessel-related vendor expenses.

P. Pursuant to §§ 361, 362, 363 and 364 of the Bankruptcy Code, the Debtors have agreed
to provide adequate protection of the Senior Secured Lenders’ interests in the Cash Collateral on the
terms provided for herein and in accordance with the budget attached hereto as (as amended
in accordance herewith, the “ 7).

Q. As part of the Budget and the Debtors’ request to use Cash Collateral, the Debtors
propose to create and fund a professional fund (“ ”) on a postpetition basis to pay the
professional fees and costs incurred by the Debtors as the Court may authorize and allow by
subsequent order following notice and hearing. The Debtors propose to deposit all funds budgeted for
the Professional Fund with Bush Kornfeld LLP (* ”), attorneys for the Debtors, where

such funds would be held in trust pending further order of the Court following notice and hearing,
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except as provided in paragraph 7 below. The Debtors believe that the proposed Professional Fund is
appropriate given the size and nature of the Cases.

R. On September 13, 2018, this Court entered an Order: (1) Authorizing Use of Cash
Collateral and Granting Adequate Protection, (2) Approving Post-Petition Loan Facility, and
(3) Setting a Final Hearing (the ¢ ). The First Interim Order set the final hearing
on the Motion for October 12, 2018, at 10:00 a.m. The Debtors provided timely and adequate notice
of that hearing to all parties listed in Recital B, above. The Court held a hearing on October 12, 2018,
and, upon stipulation of the Debtors and the Senior Secured Lenders, on October 15, 2018, this Court
entered an Order: (1) Authorizing Use of Cash Collateral and Granting Adequate Protection, (2)
Approving Post-Petition Loan Facility, and (3) Setting a Final Hearing (the “ ™).
The Second Interim Order set the final hearing for the Motion for October 30, 2018. On October 30,
2018, upon stipulation of the Debtors and the Senior Secured Lenders, this Court entered an Order: (1)
Authorizing Use of Cash Collateral and Granting Adequate Protection, (2) Approving Post-Petition
Loan Facility, and (3) Setting a Final Hearing (the “ ”). The Third Interim Order
set the final hearing for the Motion for November 16, 2018. On November 16, 2018, upon stipulation
of the Debtors and the Senior Secured Lenders, this Court entered an Order: (1) Authorizing Use of
Cash Collateral and Granting Adequate Protection, (2) Approving Post-Petition Loan Facility, and
(3) Setting a Final Hearing (the »). The Fourth Interim Order set the final
hearing for the Motion for December 14, 2018. The Debtors now seek entry of this Fifth Interim
Order, with a final hearing to be set for January 4, 2019 (if needed).

S. This Court has jurisdiction over these proceedings and the parties and property affected

by this Order pursuant to 28 U.S.C. §§ 157(b) and 1334. Consideration of the Motion constitutes a
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core proceeding as defined in 28 U.S.C. § 157. Venue is proper before this Court pursuant to 28
U.S.C. §§ 1408 and 1409.

T. All of the relief proposed by the Debtors with respect to Cash Collateral use, grant of
adequate protection to the Senior Secured Lenders, and the terms of the DIP Loan Documents is
consistent with this Court’s Guidelines for Cash Collateral and Financing Stipulations.

U. Based on the record before this Court, and solely for purpose of this Fifth Interim
Order, including the Budget, the fact that ongoing operations will continue to maximize the value of
the Debtors’ assets and estate, and the granting of adequate protection as set forth herein, the Court
finds that, on an interim basis, the interests of the Senior Secured Lenders are adequately protected, as
contemplated by §§ 361, 362, 363 and 364 of the Bankruptcy Code. In addition, the Senior Secured
Lenders have consented to the use of their Cash Collateral in accordance with the terms of this Order,
satisfying the requirements of Section 363(c)(2)(A).

ORDER

Based on the foregoing findings, it is hereby

ORDERED as follows:

1. . The Motion is hereby granted on an interim basis pursuant to the
terms and conditions of this order with respect to the Debtors’ proposed use of Cash Collateral, grant
of adequate protection to the Senior Secured Lenders, and borrowing of the DIP Loan (this “Fifth

). The Debtors are authorized to use Cash Collateral, grant adequate protection to the
Senior Secured Lenders, and to enter into the DIP Loan Documents, borrow the DIP Loan, and incur
and perform the DIP Obligations, in each case subject to any limitations set forth in this Order.

2. . Subject to the terms and conditions of this Fifth

Interim Order, the Debtors are authorized to use Cash Collateral and proceeds of the DIP Loan (a)

BUSH KORNFELD LLP
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solely during the Interim Period (as defined below), (b) to pay the costs and expenses and for the
purposes identified in the Budget with respect to the Debtors’ business operations and those of
affiliated Non-Debtor Guarantors’ businesses, and (c) in amounts not to exceed the aggregate amount
authorized under the Budget, subject only to the adjustments permitted under paragraph 3, below. In
addition to the DIP Loan, the Debtors are authorized to utilize the DIP Lender’s American Express
(“AMEX?”) card maintained in the DIP Lender’s name as advances to pay various expenses incurred
in the ordinary course of business by the Debtors, including but not limited to employee travel
expenses and prepayment, when required, of Vessel-related vendors. The Debtors are authorized to
pay the amount of such expenses directly to AMEX each month. The ” begins on the
date of the entry of this Fifth Interim Order and ends on the Termination Date (as defined below).
From and after the Termination Date, the Debtors may not use, sell, or lease any Prepetition Credit
Agreement Collateral without further authority of the Court.
3. . The Debtors are authorized to use Cash Collateral and/or proceeds of the DIP
Loan in accordance with the Budget and this Fifth Interim Order, subject to the following provisions:
a. With prior written notice to the Agent for the Senior Secured Lenders and the
DIP Lender, the Debtors may reallocate expenses among line items in the Budget so long as
the average cost per day for Vessel Operating Expenses and Administrative Support Expenses,
both as defined below, do not exceed the limitations set forth herein.
b. The Budget may be amended from time to time with prior written notice to the
Agent, and the DIP Lender, so long as the average cost per day for Vessel Operating Expenses
and Administrative Support Expenses, both as defined below, do not exceed the limitations set
forth herein. The Debtors are authorized to use Cash Collateral and proceeds of the DIP Loan

in accordance with an amended Budget only if (i) the Debtors comply with this Fifth Interim
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Order and their obligation hereunder to limit their use of Cash Collateral and proceeds of the
DIP Loan in accordance with the amended Budget, and (ii) the amended Budget is promptly
filed with the Court by the Debtors.

c. With respect to Administrative Support Expenses, the Debtors may exceed the
payment amounts contemplated by a line item of the Budget for a Budget period, so long as
the Debtors’ total payments for the line item for the period do not exceed the budgeted amount
by more than ten percent (10%), provided, however, that the Debtors may roll forward any
expense in any line item to a later time and may pay that expense when due. The Debtors may
exceed the total amounts for Vessel Operating Expenses and Administrative Support Expenses
contemplated in the Budget for a Budget period so long as the Debtors’ total payments for
Vessel Operating Expenses and Administrative Support Expenses in that period do not exceed
by more than seven and one-half percent (7.5%) the total amount of payments for such
expenses contemplated under the Budget for that period.

d. The Budget may be amended to reflect changes to Vessel Operating Expenses
(as defined in this paragraph 3.d.) resulting from a Vessel being on charter; mobilizing or
demobilizing for charter (including transit to delivery port and completion of regulatory and
client inspections (“ ”)); Warm Stacked; or Cold Stacked. For purposes of
this Order, “ ” means a Vessel is not on charter but is being maintained with a
small crew and other necessary shore power and support so it may be ready to commence a

3

charter within a short period of time. ” means a Vessel is not working, is not
crewed, has minimal shore power and other support and will require substantial expense and

time to prepare it to return to work. The Budget also may be amended to reflect fluctuations in

fuel prices, fluctuations in exchange rate between the Mexico peso and the US dollar,

BusH KORNFELD LLP
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fluctuations in interest rates, inflation in crewing rates, any personal injury and/or other
insured claims, Vessel mid-term and special survey costs, emergency repairs or major
equipment overhauls, mechanical failures, increased cost of insurance upon renewal and/or
any advances required under insurance with respect to any claims that may arise, and
mobilization and demobilization costs related to a charter, client requests that are reimbursable
under a charter, and withholding and value added tax. Notwithstanding the foregoing, the
average operating costs per day for a particular Vessel shall not exceed the following expenses

when a Vessel is On Charter, Warm Stacked, or Cold Stacked:

Budgeted Ve g Expenses Per Day
Warm Cold
Vessel On Charter Stacked Stacked
Intrepid $ 15000 $ 10,000
Constructor $ 15,000 S 8,000
Carrier S 16,000 S 8000 S 1,500
Ocean Starr $ 10,000 = (1) $ 1,500

(1) Vessel moored at Stabbert Marine & Industrial

€. The Debtors incur daily administrative support costs in addition to the Vessel
Operating Expenses. These costs include, but are not limited to, maintaining its corporate
office in Seattle, Washington and a satellite office in Cuidad del Carmen, Campeche, MX;
staff engaged in the management of the business, business development and marketing, Vessel
operations, recruiting and human resources, engineering services, purchasing, finance and
accounting, and administration; travel costs related to business development and marketing
and operations, regulatory costs required to oversee the operation of the Vessels, maintenance

of information technology systems, communication and internet charges, banking, payroll

BUSH KORNFELD LLP
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processing and tax preparation fees (* ). The daily cost for
Administrative Support Expenses is budgeted at $13,000.

f. To the extent that any of the items set forth in the Budget became due prior to
the Court’s entry of this Fifth Interim Order (but subsequent to the Petition Date), the Debtors
are authorized to use Cash Collateral and proceeds of the DIP Loan to pay such items after the
entry of the Fifth Interim Order and such items shall be treated as having been paid during the
week set forth in the Budget for purposes of determining whether the Debtors are in
compliance with the Budget. In addition, to the extent that any items set forth in the Budget
were incurred but not yet paid prior to the Termination Date, the Debtors shall nevertheless be
entitled to use Cash Collateral and/or DIP Loan Proceeds to pay such items.

g. Consistent with and as set forth in the Budget, the Debtors’ use of Cash
Collateral will be used in the ordinary course of business and in a manner consistent with
historical operations of the Debtors, including with respect to ongoing business with the Non-
Debtor Guarantors.

4. Carve-Out. The Debtors are also authorized to use Cash Collateral and proceeds of the
DIP Loan to pay the following costs, fees and expenses (collectively, the ¢ ”): (a) the unpaid
fees due and payable to the Clerk of the Court and the Office of the United States Trustee pursuant to
28 U.S.C. § 1930; and (b) contributions to the Professional Fund to the extent authorized under the
Budget and use of those funds to pay professional fees incurred by the Debtors, as authorized by this
Court, as may be limited by § 8, below. Except to the extent of the Carve-Out, no expenses of
administration of the Cases shall be charged against or recovered from the Revolving Loan Collateral
pursuant to Section 506(c) of the Bankruptcy Code without the written consent of the Senior Secured

Lenders or upon Bankruptcy Court order, issued after notice and hearing, and not consent shall be
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implied from any other action, inaction, or acquiescence of the Senior Secured Lenders. Nothing
herein shall be a waiver of the right of the Senior Secured lenders to object to any fee application of

any professional retained in the Cases.

5. . As adequate protection for the Debtors’ use of Cash Collateral:

a. The Debtors shall pay to the Senior Secured Lenders interest at the non-default
rate designated in the applicable Prepetition Credit Agreement on the interest payment dates
set forth in the Prepetition Credit Agreement and related loan documents. The Senior Secured
Lenders reserve the right to accrue interest at the default rate to the extent they are legally
entitled to charge and collect such default rate interest under their Prepetition Credit
Agreement and related loan documents, applicable bankruptcy law, and the terms of any
confirmed Chapter 11 Plan in these cases. The Debtors reserve their rights to challenge the
Senior Secured Lenders’ rights to collect default rate interest after the Petition Date.

b. The reasonable fees and expenses of financial and legal advisors engaged by the
Senior Secured Lenders shall be accrued as an obligation of the Debtors, to the extent not paid
as provided for below, subject to this Court’s determination of any dispute with respect to the
amount of such fees and expenses. Pursuant to the Budget, the Debtors have set aside $40,000
for the 90 days from the period from the Petition Date through the Termination Date, as
defined in paragraph 11, below. Such funds shall be reserved for the sole purpose of paying a
portion of the Senior Secured Lenders’ financial and legal advisory fees and expenses, and the
Debtors are directed to pay these funds, up to the amount of the cumulative reserve on hand, to
the Agent on the Effective Date. Such reserve is not intended and shall not limit the Lenders’
financial and legal advisory fees nor the Lenders’ rights to payment from the Debtors or Non-

Debtor Guarantors for such fees and expenses.
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c. The Debtors shall provide the Senior Secured Lenders with financial and other
reporting in compliance with this Order and the requirement of the Bankruptcy Code and
Rules.

d. The Senior Secured Lenders are hereby granted valid, binding, enforceable and
perfected replacement liens on and security interests in (the “

”) all Postpetition Collateral (as defined below) of Debtors, other
than Debtor Stabbert Holdings (as defined below), to secure an amount (the
”) equal to the decrease, if any, in the value
of the Senior Secured Lenders’ interest in the Prepetition Credit Agreement Collateral.

€. The “ ” consists of (1) all property of Debtors that is of
the same type and nature as the Prepetition Credit Agreement Collateral , tangible or
intangible, wherever located, whether now owned or hereafter acquired or arising, and all
proceeds, products, rents and profits of all of the foregoing, including, without limitation,
property acquired or created after the Petition Date, and (2) subject to entry of a final order, all
other property of the Debtors of any kind and nature, whether real or personal, tangible or
intangible, wherever located, whether now owned or hereafter acquired or arising, and all
proceeds, products, rents and profits thereof, including, without limitation, all cash, accounts,
chattel paper, deposit accounts, documents, equipment, general intangibles, instruments,
investment property, letter of credit rights, vehicles, goods, accounts receivable, inventory,
cash-in-advance deposits, real estate, machinery, intellectual property (including trademarks
and trade names), licenses, causes of action, rights to payment, including tax-refund claims,
insurance proceeds and tort claims and the proceeds, products, rents and profits of all of the

foregoing, including, without limitation, property acquired or created after the Petition Date.
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The Postpetition Collateral does not include Debtors’ claims for relief arising under the
Bankruptcy Code, such as those arising under sections 506(c), 544, 545, 547, 548, 549, 550,
and 553 of the Bankruptcy Code.

f. The Prepetition Credit Agreement Adequate Protection Liens shall have priority
over all liens, claims, encumbrances, and interests of every kind and nature, whether created
before or after the Petition Date, as well as the liens granted to the DIP Lender, junior and
subject only to (a) any valid, enforceable, perfected and unavoidable lien on Debtors’ assets
and property in existence as of the Petition Date or duly perfected after the Petition Date in
accordance with section 546(b) of the Bankruptcy Code, provided that the Prepetition Credit
Agreement Adequate Protection Liens shall have priority over any lien subject to the
Subordination Agreement, and (b) the Carve-Out, and shall be effective as of the date of the
entry of this Fifth Interim Order without any further action by the Debtors, the Senior Secured
Lenders, or the Agent, and without the necessity of the execution, filing or recordation of any
financing statements, security agreements, lien applications or other documents.

g. Except as set forth below, the Prepetition Credit Agreement Adequate
Protection Liens, respectively, shall have priority over all liens, claims, encumbrances, and
interests of every kind and nature, whether created before or after the Petition Date, as well as
the liens granted to the DIP Lender. The Prepetition Credit Agreement Adequate Protection
Liens shall be junior and subject only to (a) any valid, enforceable, perfected and unavoidable
lien on Debtors’ assets and property in existence as of the Petition Date or duly perfected after
the Petition Date in accordance with section 546(b) of the Bankruptcy Code, provided,
however, that the Prepetition Credit Agreement Adequate Protection Liens shall have priority

over any valid, enforceable, perfected and unavoidable lien subject to the Subordination
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Agreement, and (b) the Carve-Out, and shall be effective as of the date of the entry of this
Order without any further action by the Debtors or the Secured Party and without the necessity
of the execution, filing or recordation of any financing statements, security agreements, lien
applications or other documents.

h. In accordance with section 552(b) of the Bankruptcy Code, proceeds, products,
offspring and profits of the Prepetition Credit Agreement Collateral created or acquired by the
Debtors on or after the Petition Date are hereby deemed to be Prepetition Credit Agreement
Collateral.

i. The Debtors shall continue to maintain insurance on their assets as the same
existed as of the Petition Date.

J- By noon on Tuesday of each week (starting on Saturday and ending on
Sunday), starting on the Tuesday after the first full week after the Petition Date, the Debtors
shall provide the Agent with a report showing the budget-to-actual for the previous week
- ).

k. Without limitation to the other reports to be provided by them to the Agent, the
Debtors and Non-Debtor Guarantors shall provide the Agent with (i) an accounting for all
funds in the Mexican bank accounts closed by them since the Petition Date and (ii) copies of
all statements for the Mexican bank accounts maintained by them.

1. In accordance with section 507(b) of the Bankruptcy Code, if, notwithstanding
the foregoing protections, a Senior Secured Lender has a claim allowable under section
507(a)(2) of the Bankruptcy Code arising from the stay of action against the Prepetition Credit
Agreement Collateral from the use, sale, or lease of such collateral, or from the granting of any

lien on the collateral, then the Senior Secured Lender’s claim shall have priority over every
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other claim and administrative expense allowable under section 507(a)(2) of the Bankruptcy

Code, but subordinate to the Carve-Out, in any amount equal to the decrease, if any, in the

value of that party’s interest in the Prepetition Credit Agreement Collateral as a result of the

Debtors’ use of Cash Collateral.

6. ens. This Fifth Interim Order shall be sufficient
for, and conclusive evidence of] the priority, perfection, and validity of the Prepetition Credit
Agreement Adequate Protection Liens, and the Senior Secured Lenders shall not be required to file or
serve mortgages, UCC financing statements, notices of lien or similar instruments, or take any other
action in order to preserve the priority, perfection, and validity of the Prepetition Credit Agreement
Adequate Protection Liens.

7. Professional Fund. The Professional Fund is approved with Debtors to fund the
amounts consistent with the Budget for that purpose. The Professional Fund shall be held on deposit
and maintained in the trust account of Bush Kofnfeld, attorneys for the Debtors, pending further order
of the Court following notice and hearing for the pro rata benefit of the professionals engaged by the
Debtors. To the extent amounts deposited into the Professional Fund exceed the allowed fees and
costs of those professionals when a final decree is entered in these cases, such excess funds shall
promptly be disbursed by Bush Kornfeld to the Agent for the benefit of the Senior Secured Lenders.

8. Limitations on Use of Cash Collateral. No Prepetition Credit Agreement Collateral
and no part of the Professional Fund, may be used by any entity to assert any of the following
challenges (each, a “ ”): (a) to object, contest or raise any defense to, the validity,
perfection, priority, extent or enforceability of the Liens arising under the Prepetition Credit
Agreement loan documents or (b) to assert any action for preferences, fraudulent transfers, or other

avoidance claims against a Senior Secured Lender or the Agent.
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9 [Intentionally omitted].
10. With respect to the DIP Obligations and the DIP
Loan Agreement:

a. The DIP Loan and the DIP Loan Documents are approved subject to the
following clarifications:

(1) If the DIP Lender declares a Default under the terms of the DIP Loan, its
right to pursue remedies against the Debtors and/or the DIP Facility Collateral shall be
subject to notice and hearing before this Court and shall be subject to the terms of the
Subordination Agreement in effect between the DIP Lender and the Senior Secured
Lenders, which Subordination Agreement shall remain fully enforceable at all times.

(2) Pending the final hearing on this matter, none of the provisions contained in
the DIP Loan Documents that provided for the Debtors to waive any legal rights of any
kind shall be enforceable.

b. The Debtors shall comply with and perform, and are bound by, all of the terms,
conditions, and waivers contained in the DIP Loan Documents, and the Debtors are
authorized, directed, and obligated to repay into the DIP Escrow and perform each DIP
Obligation, including the obligation to repay into the DIP Escrow each loan advanced after the
Petition Date with interest, fees, expenses, and other charges and amounts, in accordance with
and subject to the terms and conditions set forth in the DIP Loan Documents, and subject to
the terms of the Subordination Agreement.

c. None of the DIP Loan Documents, nor any provision thereof nor any right
arising under any provision thereof, is voidable or avoidable under section 548 of the

Bankruptcy Code, under any applicable state Uniform Voidable Transactions Act, Uniform
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Fraudulent Transfer Act, Uniform Fraudulent Conveyance Act, or similar statute or common
law, or otherwise.

d. The DIP Lender shall make funds in the DIP Escrow available for the full
amount of the DIP Loan, $1,350,000. Except as limited in the following sentence, the Debtors
are expressly authorized, during the Interim Period, to borrow from the DIP Lender by taking
draws from the DIP Loan Escrow, on the terms and subject to the conditions and limitations (if
any) on availability set forth in the DIP Loan Documents, postpetition loans in an original
principal amount not to exceed $1,350,000 outstanding at any time, and to incur the DIP
Obligations. During the Interim Period, the Debtors’ rights to borrow from the DIP Lender
shall be limited to fund cash account deficits, if any, or as necessary to pay expenses not
contained in the Budget, the payment of which would leave the Debtors with an unreasonably
small amount of cash available to continue to operate in the ordinary course of business. The
Debtors shall provide written notice to the Agent of any draws taken from the DIP Loan
Escrow and/or any repayments made into the DIP Loan Escrow. In addition, the Debtors shall
within two (2) business days of receipt thereof provide a copy to the Agent of each monthly
statement provided to the Debtors by the DIP Loan Escrow Agent. Other than being used to
fund draws to the Debtors, the DIP Funds shall remain in the DIP Loan Escrow through the
first to occur of (i) the Effective Date (when they shall be held and/or disbursed in accordance
with the terms of the Confirmation Order or, if not specifically addressed in the Confirmation
Order, the confirmed Chapter 11 Plan of the Debtors’), and (ii) the date of the closing of these
Cases (in which case they shall be held and/or disbursed in accordance with the terms of the
final decree closing these Cases), or (iii) pursuant to further order of this Court. The DIP Loan

Escrow Agent shall be bound by the terms of this Order.
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e. Pursuant to section 364(c)(1) of the Bankruptcy Code, all DIP Obligations shall
constitute allowed claims (the “ ”) against the Debtors with priority over
any and all administrative expenses and claims under section 507(b) of the Bankruptcy Code,
junior only to the Prepetition Credit Agreement, the Prepetition Credit Agreement Adequate
Protection Obligations, and any other claims and rights to the reimbursement of expenses in
favor of the Senior Secured Lenders.

f. As security for the DIP Obligations, the DIP Lender shall have and is hereby
granted (effective on the date of this Order and without the necessity of the execution by the
Debtors of preferred ship mortgages, security agreements, pledge agreements, financing
statements, or other documents or instruments) valid and perfected security interests and liens
(the “ ’) in and on all of the Debtors Vessels, as well as all proceeds,
products, charter hire, rents, and profits of the foregoing (collectively, the “

). The DIP Lender may, but is not required to, file this Order with any appropriate
state or local office as proof of the existence and perfection of the DIP Facility Liens, and may,
but is not required to, file preferred ship mortgages and other customary documentation
necessary to record and/or perfect the same under applicable non-bankruptcy law. The DIP
Facility Liens shall be junior and subordinate to the liens of the Senior Secured Lenders
against the Prepetition Credit Agreement Collateral and the Prepetition Credit Agreement
Adequate Protection Liens granted the Senior Secured Lenders hereunder, and any other
existing, valid lien against any of the DIP Facility Collateral as of the Petition Date.

g. The DIP Lender’s rights, including the DIP Liens and the Superpriority Claims,

shall be exclusive of and independent of the Carve Out.
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h. The DIP Lender and the Debtors have negotiated the DIP Obligations and the
DIP Loan Documents in good faith and at arms-length. Thus, the DIP Lender is entitled to the
full protection of section 364(e) of the Bankruptcy Code with respect to the DIP Obligations
and the DIP Facility Liens if this Order or any finding, adjudication, or authorization contained
herein is stayed, vacated, reversed, or modified on appeal. Any stay, modification, reversal, or
vacation of this Order will not affect the validity of any DIP Obligations incurred prior to the
DIP Lender’s actual receipt of written notice of the effective date of any such stay,
modification, reversal, or vacation.

i. Notwithstanding any such stay, modification, reversal, or vacation, all financing
extended to the Debtors pursuant to this Order and all DIP Obligations incurred by the Debtors
pursuant hereto prior to the DIP Lender’s actual receipt of written notice of the effective date
of any such stay, modification, reversal, or vacation shall be governed in all respects by the
original provisions hereof, and the DIP Lender shall be entitled to all the rights, privileges, and
benefits, including, without limitation, the liens, security interests, and first priorities granted
herein with respect to all such DIP Obligations.

11. Termination Date. The Interim Period ends on the earliest date (the

Date”) when one or more of the following conditions has occurred or been met.

a. January 4, 2019, at 5:00 p.m., Pacific Time, unless extended by the Court.

b. The Court enters an order converting this case to a case under chapter 7 of the
Bankruptcy Code, or the Debtors have filed a motion or have not timely opposed a motion
seeking such relief.

c. The Court enters an order appointing or electing a trustee, examiner or any

other similar entity with expanded powers.
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d. The Court enters an order dismissing this case, or the Debtors have filed a
motion or has not timely opposed a motion seeking such relief.
e. The Court enters any order that stays, modifies, or reverses this Fifth Interim

Order.

f. The Court enters an order granting relief from the automatic stay so as to allow

a third party to proceed against any Prepetition Credit Agreement Collateral, Cash Collateral

or DIP Facility Collateral.

12.  Effect of Order. This Fifth Interim Order is effective immediately upon its entry, shall
be binding on the Debtors, all parties in interest in this case and their respective successors and
assigns, shall continue in full force and effect through the end of the Interim Period. With respect to
the relief granted to the Senior Secured Lenders and the DIP Lender in connection with the decrease,
if any, in the value of that party’s interest in the Prepetition Credit Agreement Collateral and/or actual
funds advanced by the DIP Lender during the Interim Period, this Fifth Interim Order shall survive the
end of the Interim Period and entry of any other order, including any order that may be entered
confirming any plan of reorganization, any order converting this Case to any other chapter under the
Bankruptcy Code, and any order dismissing this Case.

13. Any stay, modification, reversal, or vacation of this Fifth Interim Order shall not affect
the validity of any obligation of any Debtor to the Senior Secured Lenders and the DIP Lender
incurred pursuant to this Fifth Interim Order. Notwithstanding any such stay, modification, reversal or
vacation, the use of Cash Collateral by the Debtors pursuant hereto prior to the effective date of such
stay, modification, reversal or vacation shall be governed in all respects by the original provisions

hereof, and the Senior Secured Lenders and the DIP Lender shall be entitled to all the rights,
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privileges, and benefits, including, without limitation, Prepetition Credit Agreement Adequate
Protection Liens, the Postpetition Collateral, and the Adequate Protection Claims granted herein.
14. . All objections to the Motion (if any) with respect to entry of
this Fifth Interim Order are hereby overruled.
15. . The final hearing on the Motion (the “ ) is hereby set for
Friday January 4, 2019, at 9:30 a.m. Pacific Time. Objections shall be due on December 28, 2018, no
later than 5:00 p.m., Pacific Time. Any reply shall be due on January 2, 2019, no later than Noon,
Pacific Time.
//End of Order//
Presented by:
BUSH KORNFELD LLP
By /s/ Armand J,
Armand J. Kornfeld, WSBA #17214
Thomas Buford, WSBA# 52969
Attorneys for Debtors
BuUsH KORNFELD LLP
FIFTH INTERIM ORDER: (1) AUTHORIZING USE OF CASH LAW OFFICES
L
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Stabbert Maritime Holdings, LLC
Weekly Cash Flow Report

<

Week ended 12/6/2018 12/15/2018 12/22/2018 12/29/2018 1/5/2019 1112/2018
Reporting week Actual 1 2 3 4 5
Beginning Cash 5,296,150 6,014,664 5,255,169 6,225,790 5,225,565 6,009,100
Accounts receivable
Intrepid - 1,026,338 -
Constructor 715,000 - - 314,014
Carmier 653,739 1,321,802 743,040
Other 28,827 - . 16,088
Charter Deposit
Received -
Intrepid -
Conslructor -
Carrier -

Applied (975,000)
Other 25,000 25,000
Suboardinaled Loan -

DIP Advances -
Shipyard Admin Services Reimb 48,634 19,887
Forecasl - Vessel Charter Receipts

Interpid

Constructor 588,000

Carmier

Total Receipts 1,471,200 - 1,321,982 - 1,026,338 732,008

1,471,200 1,471,200 2,793,182 2,793,182 3,819,530 4,551,538
Payroll & benefits
Vessels
Inlrepid (85,903) (101,785) (101,785)
Caonstructor {95,877) (75,108) (75,108)
Carrier (101,578) (124 479) (124,479)
Ocean Starr -

Office - US = (92,148) (92,148) (103,005)

Office - MX = (8.017) (8.017)

Benefits (5.125) {26,250}

Bonuses (6,544)

Total Payroll & Benefits {288,482) {126,414) {301,371} {106,709} = {404, 377)

EXHIBIT A
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Week ended 12/8/2018 121152018 12/22/2018 12/29/2018 1/5/12019 112/2019
Reporling week Actual 1 3 4 5

Accounts payable

Intrepid (75,000) (211,186) (111,186)
Constructor (75,000) (184,913) (84,913)
Carrier (223,913) (118,374) (97.800) (97,800)
Qcean Starr (21,550) (11,005) (11,005)
Office - US (440) (67,500) (33,750) (33,750)
Office - MX (24,738) (12,369) (12,369)
Bank fees (60)
Credil cards (87,000)
Pald by charlerer when vessels are on charler When off charter, included in AP
Fuel above.
Insurance (75,373) - (322,474) (107,324)
VAT (50,000)

Total Payables

Sale Proceeds

Debt service
Columiba line of credit - principal
Columiba line of credit - interest (231,369) (242,823)
DIP - interest

Total Debt Service

Loans lo SMI - 6,028
SMI/SYH
MXP/USD Fund Transfer (8.422)
Total Transfers
Restructuring / Bankruptcy Costs
Utility deposits
Lender professional fees {20,000) (20,000)

Professional Fund (Debtor) (72,574) {40,000)
US Trustee Fee

Total Restructuring Costs

Ending Cash {min $300k) 6.014.664 5.255.169 6,225,790 5,225,585 6,009,100 5,838,385

EXHIBIT A
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In re Promise Healthcare Group, LLC, et al., Case No. 18-12491 (Bankr. D. Del.
Dec. 4, 2018)
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Case 18-12491-CSS Doc 218 Filed 12/04/18 Page 1 of 75

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: : Chapter 11
PROMISE HEALTHCARE GROUP, LLC, et al.,! : Case No. 18-12491 (CSS)

Debtors. : (Jointly Administered)

X Related D.I.: 17, 18, 54, 77

FINAL ORDER (I) AUTHORIZING THE DEBTORS TO OBTAIN POSTPETITION
FINANCING, (II) AUTHORIZING THE DEBTORS TO USE CASH COLLATERAL,
(III) GRANTING LIENS AND PROVIDING SUPERPRIORITY ADMINISTRATIVE
EXPENSE STATUS, (IV) GRANTING ADEQUATE PROTECTION TO THE
PREPETITION ABL PARTIES, (V) MODIFYING AUTOMATIC STAY
(VI) SCHEDULING A FINAL HEARING, AND GRANTING RELATED RELIEF

Upon the motion, dated November 5, 2018 [D.L 17] (the ) of Promise
Healthcare Group, LLC (the “Company” or the “ ) and its affiliated debtors and
debtors in possession (collectively, the « ”) in the above-captioned chapter 11 cases
(collectively, the “Cases”), seeking entry of an interim order and a final order (this “Final

Order”) pursuant to sections 105, 361, 362, 363, 364(c)(l), 364(c)(2), 364(c)(3), 364(d), 364(e),

last four digits of each Debtor’s federal tax identification
LA, Inc. (91 onal Reh tal,
Healthcare (1895), are

Angeles, L.P. (4671), Promise Hospital of Florida at The Villages, Inc. (2171), Promise Hospital of Louisiana, Inc.
(4886), Promise Hospital of Lee, Inc. (8552), Promise H

18 t
ita ¢
es 5

LH Acquisition, LLC (2328), Promise Behavioral Health
Centers, Inc. (7301), Promise Rejuvenation Center at the Vi

Co , Inc. The ma S
icati 999 Y ad, 3™ FL, FL 33431.
109601184 10
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Case 18-12491-CSS Doc 218 Filed 12/04/18 Page 2 of 75

and 507 of chapter 11 of title 11 of the United States Code (the “ ’), Rules 2002,
4001, 6004, and 9014 of the Federal Rules of Bankruptcy Procedure (the ¢ ™),
and Rule 4001-2 of the Local Rules for the United States Bankruptcy Court for the District of
Delaware (the ”) and unless otherwise ordered by this Court, inter alia:

1) authorizing, on a final basis, the Debtors to obtain senior secured, superpriority
postpetition financing on a superpriority basis consisting of a senior secured superpriority credit
facility in the aggregate principal amount of up to $85,000,000 (the ’) consisting, in
turn, of (a) $65,000,000 in aggregate principal amount of revolving loans (the “DIP
Loans”) and commitments and (b) $20,000,000 in aggregate principal amount of term loans (the
¢ ,” and together with the DIP Revolving Loans, the ¢ ””), pursuant to
the terms and conditions of that certain Senior Secured, Priming and Superpriority Debtor-In-
Possession Credit Agreement (as the same may be amended, restated, supplemented, waived or
otherwise modified from time to time, the ), by and among the Debtors, as

borrowers and guarantors, Wells Fargo Bank, National Association, as administrative agent (in

such capacity, the ”) for and on behalf of itself and the other lenders
party thereto (such lenders, collectively with the DIP Administrative Agent, the * ™,
in the form of , attached hereto;2

(i)  authorizing the Debtors to execute and deliver the DIP Agreement and any other
agreements, instruments, pledge agreements, guarantees, control agreements and other Loan
Documents (as defined in the DIP Agreement) and documents related thereto, including any

security agreements, mortgages, deeds of trust, intellectual property security agreements, control

109601184 10
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agreements, or notes (as amended, restated, supplemented, waived, and/or modified from time to
time, and collectively, with the DIP Agreement, the ’) and to perform such
other acts as may be necessary or desirable in connection with the DIP Documents;

(iii)  granting to the DIP Administrative Agent, for the benefit of itself and the DIP
Lenders, on account of the DIP Facility and all obligations owing thereunder and under, or
secured by, the DIP Documents (collectively, and including all “Obligations” as described in the
DIP Agreement, the « ”) allowed superpriority administrative expense claim
status in each of the Cases and any Successor Cases (as defined herein), subject only to the Carve
Out (as defined below);

(iv)  granting to the DIP Administrative Agent, for the benefit of itself and the DIP
Lenders, automatically perfected security interests in and liens on all of the DIP Collateral (as
defined herein), including all property constituting “cash collateral” as defined in section 363(a)
of the Bankruptcy Code (“ ), which liens shall be subject to the priorities set forth
herein;

(v)  authorizing and directing the Debtors to pay the principal, interest, fees, expenses
and other amounts payable under the DIP Documents as such become earned, due and payable,
including, letter of credit fees (including issuance and other related charges), continuing
commitment fees, closing fees, audit fees, appraisal fees, valuation fees, liquidator fees,
structuring fees, arrangement fees, upfront fees, administrative agent’s fees, the reasonable fees
and disbursements of the DIP Administrative Agents’ attorneys, advisors, accountants and other
consultants, all to the extent provided in, and in accordance with, the DIP Documents;

(vi)  authorizing the Debtors to use the assets or property granted as collateral to the

Prepetition ABL Administrative Agent (the "), including the Cash

109601184 10

19-01189-FLK11 Doc 242-8 Filed 06/11/19 Entered 06/11/19 11:45:12 Pg 4 of41



Case 18-12491-CSS Doc 218 Filed 12/04/18 Page 4 of 75

Collateral of the Prepetition ABL Parties under the Prepetition ABL Documents and (solely in
the event and to the extent that Prepetition ABL Obligations (as defined herein) remain
outstanding) providing adequate protection to the Prepetition ABL Parties for any diminution
in value of their interests in the Prepetition Collateral, including Cash Collateral, resulting
from the imposition of the automatic stay, the Debtors’ use, sale, or lease of the Prepetition
Collateral, including Cash Collateral, and the priming of their respective interests in the
Prepetition Collateral, including Cash Collateral (including by the Carve Out) (¢

Value™); and

(vi)) vacating and modifying the automatic stay imposed by section 362 of the
Bankruptcy Code to the extent necessary to implement and effectuate the terms and provisions of
the DIP Documents and this Final Order.

The Court having considered the DIP Motion, the exhibits attached thereto, the Declaration
of Andrew Hinkelman in Support of First Day Relief [D.1. 18] (the « ), the
Supplemental Declaration of Andrew Hinkelman in Support of the DIP Financing Motion
[D.I. 77] (the ” and together with the First Day Declaration, the
« ), the DIP Documents, and the evidence submitted and argument made at the
interim hearing held on November 6, 2018 (the ”), and the final hearing held on
December 4, 2018 (the “ ”); and the Court having entered the Inferim Order (I)
Authorizing the Debtors to Obtain Postpetition Financing, (II) Authorizing the Debtors to Use
Cash Collateral, (Ill) Granting Liens and Providing Superpriority Administrative Expense
Status, (IV) Granting Adequate Protection to the Prepetition ABL Parties, (V) Modifying the
Automatic Stay, (V1) Scheduling a Final Hearing, and (VI) Granting Related Relief [D.I 54]

(the « ’); and notice of the Interim Hearing and the Final Hearing having been given
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in accordance with Bankruptcy Rules 2002, 4001(b), (c) and (d), and all applicable Local Rules
[see D.I. 72 and 83]; and the Interim Hearing and the Final Hearing having been held and
concluded; and all objections, if any, to the relief requested in the DIP Motion having been
withdrawn, resolved (including as set forth in this Final Order) or overruled by the Court; and it
appearing that approval of the relief requested in the DIP Motion on a final basis is fair and
reasonable and in the best interests of the Debtors and their estates, and is essential for the
continued operation of the Debtors’ businesses and the preservation of the value of the Debtors’
assets; and it appearing that the Debtors’ entry into the DIP Agreement is a sound and prudent
exercise of the Debtors’ business judgment; and after due deliberation and consideration, and
good and sufficient cause appearing therefor;

BASED UPON THE RECORD ESTABLISHED AT THE INTERIM HEARING AND AT
THE FINAL HEARING, THE COURT MAKES THE FOLLOWING FINDINGS OF
FACT AND CONCLUSIONS OF LAW:?

A. . On November 4, 2018 (the ), each of the
Debtors filed a voluntary petition for relief under chapter 11 of the Bankruptcy Code with the
United States Bankruptcy Court for the District of Delaware (the “Court™).

B. . The Debtors have continued in the management
and operation of their businesses and properties as debtors in possession pursuant to sections
1107 and 1108 of the Bankruptcy Code.

C. . This Court has jurisdiction over the Cases, the

DIP Motion, and the parties and property affected hereby pursuant to 28 U.S.C. §§ 157 and

* The findings and conclusions set forth herein constitute the Court’s findings of fact and conclusions of law pursuant to

applic ing Rule 901 that
ct con of as such. any
following conclusions of law constitute findings of fact, th
5
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1334. Venue for the Cases and proceedings on the DIP Motion is proper before this Court
pursuant to 28 U.S.C. §§ 1408 and 1409.

D. . On November 13, 2018, the United States
Trustee for the District of Delaware (the ’) appointed an official committee of
unsecured creditors in these Cases pursuant to section 1102 of the Bankruptcy Code (the
‘ ).

E. Notice. Notice of the DIP Motion, the Interim Hearing and the Final
Hearing have been provided in accordance with the Bankruptcy Code, the Bankruptcy Rules, and
the Local Rules, and no other or further notice of the DIP Motion with respect to the relief
requested at the Final Hearing or the entry of this Final Order shall be required.

F. . After consultation with their attorneys and
financial advisors, and without prejudice to the rights of parties-in-interest as set forth in
paragraph 42 herein, the Debtors, on their behalf and on behalf of their estates, admit, stipulate,
acknowledge, and agree as follows (paragraphs F(i) through F(xi) below are referred to herein,
collectively, as the ”):

1) Prepetition ABL Facility. Pursuant to that certain Credit Agreement
dated as of March 21, 2016 (as amended, restated, supplemented, or otherwise modified from time
to time, the * ,” and collectively with the Loan Documents (as defined
in the Prepetition ABL Agreement) and any other agreements and documents executed or
delivered in connection therewith (including, without limitation, various deposit account control
agreements between the Prepetition ABL Administrative Agent (as defined herein) and City
National Bank of Florida (collectively, the ”); and various deposit

account instruction agreements between the Prepetition ABL Administrative Agent and City

109601184 10

19-01189-FLK11 Doc 242-8 Filed 06/11/19 Entered 06/11/19 11:45:12 Pg 7 of 41



Case 18-12491-CSS Doc 218 Filed 12/04/18 Page 7 of 75

National Bank of Florida (the ” and, collectively with the CNB
Control Agreements, the ’), each as may be amended, restated, supplemented,
waived or otherwise modified from time to time, the * "), among
(a) the borrowers party thereto (the ¢ ), (b) the guarantors party thereto
(the ¢ ) (¢) Wells Fargo Bank, National Association, as administrative
agent (in such capacity, the * ), (d) the “Revolving
Lenders” (the ¢ ”) and the “Term Loan Lenders” (the *

”) (each as defined in the Prepetition ABL Agreement) party thereto (the
¢ ,” and collectively with the Prepetition ABL Administrative Agent, the
¢ ), the Prepetition ABL Lenders provided revolving credit, term loans,
and other financial accommodations to the Prepetition Borrowers pursuant to the Prepetition ABL
Documents (the ).

(i)  Prepetition ABL Obligations. The Prepetition ABL Facility
provided the Prepetition ABL Borrowers with, among other things, (a) up to $65,000,000
aggregate principal amount of Revolving Loans (as defined in the Prepetition ABL Agreement)
(the ¢ ), and (b) $15,000,000 in Term Loans (as defined in the
Prepetition ABL Agreement) (the 7). As of the Petition Date, the
aggregate principal amount outstanding under the Prepetition ABL Facility was $76,632,557.26
(collectively, together with accrued and unpaid interest, bankers’ acceptances, any
reimbursement obligations (contingent or otherwise) in respect of bankers’ acceptances, any
fees, expenses and disbursements (including attorneys’ fees, accountants’ fees, auditor fees,
appraisers’ fees and financial advisors’ fees, and related expenses and disbursements), treasury,

cash management, bank product and derivative obligations, indemnification obligations, guarantee
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obligations, and other charges, amounts and costs of whatever nature owing, whether or not
contingent, whenever arising, accrued, accruing, due, owing, or chargeable in respect of any of the
Prepetition ABL Borrowers’ or the Prepetition ABL Guarantors® obligations pursuant to, or
secured by, the Prepetition ABL Documents, including all applicable “Obligations” as defined in
the Prepetition ABL Agreement, and all interest, fees (including amendment fees), costs and other
charges allowable under section 506(b) of the Bankruptcy Code, the

"), including $61,657,557.26 in outstanding principal amount of Prepetition Revolving
Loans and $14,975,000.00 in outstanding principal amount of Prepetition Term Loans.

(iii)  Prepetition ABL Liens and Prepetition ABL Collateral. As more
fully set forth in the Prepetition ABL Documents and the DIP Motion, prior to the Petition Date,
the Prepetition ABL Borrowers and the Prepetition ABL Guarantors granted to the Prepetition
ABL Administrative Agent, for the benefit of itself and the Prepetition ABL Lenders and the Bank
Product Providers (as defined in the Prepetition ABL Agreement), a first priority security interest
in and continuing lien on (the * ) substantially all of their assets and
property (which for the avoidance of doubt includes Cash Collateral), including mortgages on
certain owned real property, the Collateral (as defined in the Prepetition ABL Agreement), and all
proceeds, products, accessions, rents, and profits thereof, in each case whether then owned or
existing or thereafter acquired or arising (collectively, the ”; for the
avoidance of doubt, the Prepetition ABL Collateral includes the real property owned by Debtor St.
Alexius Properties, LLC, and subject to a deed of trust in favor of the Prepetition ABL
Administrative Agent dated March 12, 2018, as amended (the * )X

subject only to the Permitted Prior Liens (as defined herein). Each of the Prepetition ABL
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Guarantors has jointly and severally, absolutely, unconditionally and irrevocably guaranteed the
Prepetition ABL Obligations.
(iv)  Reserved.
) Reserved.
(Vi)  Reserved.
(vii))  Reserved.
(viil) Subordination, Intercreditor and Related Agreements and
Arrangements. The Prepetition ABL Administrative Agent (a) is party to (1) with certain of the
Debtors and/or their affiliates, that certain Intercompany Subordination Agreement dated as of
March 21, 2016 (the ° ), (2) with Debtor Promise
Healthcare Group, LLC, that certain Intercreditor and Subordination Agreement dated as of March
21,2016 (the ¢ "), (3) with Debtor Promise Healthcare Holdings, Inc.,
that certain Intercreditor and Subordination Agreement dated as of March 21, 2016 (the “PHH
"), (4) with certain of the Debtors and/or their affiliates, that certain
Intercreditor and Subordination Agreement dated as of March 21, 2016 (the *
” and, collectively with the Intercompany Subordination Agreement, the
PHG Intercreditor Agreement and the PHH Intercreditor Agreement, the *

”), (5) with certain former management personnel (and certain of their spouses) of
certain of the Debtors and Wilmington Trust, National Association, as agent for such management
personnel (and certain of their spouses) of certain of the Debtors, that certain Intercreditor and
Subordination Agreement entered into as of March 21, 2016 (the ©

”), (6) with Lion Financial, LLC, that certain Intercreditor Agreement dated as of March

21, 2016 (the ¢ ”); (b) is, as successor in interest to MidCap Financial
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Trust, a party to (1) with the Labor and Workforce Development Agency of the State of California

(the “LWDA?”), that certain Subordination Agreement and corresponding side letter, each dated as

of February 18, 2014 (the ), (2) with the LWDA, that
certain Subordination Agreement and corresponding side letter, each dated as of February 18, 2014
(the ° ), (3) with the LWDA, that certain Subordination
Agreement and corresponding side letter, each dated as of February 18, 2014 (the “Success

” and, collectively with the East Los Angeles Subordination Agreement
and the Quantum Subordination Agreement, the * ), (4) with
certain of the Debtors and the Missouri Department of Revenue, that certain Agreement for
Satisfaction of Tax Liability, Subordination of Liens, Claims and Encumbrances; and Mutual
Release dated December 31, 2013 (the ¢ ”); and (c) upon its entry
into the Prepetition ABL Documents, relied on (1) that certain Certificate of Subordination of
Property From Federal Tax Lien (Form 669-D), as to Debtor Promise Healthcare, Inc., filed by the
Internal Revenue Service on April 22, 2016, bearing Florida Secretary of State filing number
16FLR0003522-6 and including the “Additional Terms and Conditions to Subordinate the Notice
of Federal Tax Lien” attached thereto (“ ), (2) that certain Certificate of
Subordination of Property From Federal Tax Lien (Form 669-D), as to Debtor Promise Healthcare,
Inc., filed by the Internal Revenue Service on April 22, 2016, bearing Florida Secretary of State
filing number 16FLR0003523-4 and including the “Additional Terms and Conditions to
Subordinate the Notice of Federal Tax Lien” attached thereto (“ ™), (3) that
certain Certificate of Subordination of Property From Federal Tax Lien (Form 669-D), as to Debtor
Promise Hospital of East Los Angeles, L.P., filed by the Internal Revenue Service on April 22,

2016, bearing Florida Secretary of State filing number 16FLR0003525-9 and including the

10
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“Additional Terms and Conditions to Subordinate the Notice of Federal Tax Lien” attached thereto
¢ "), (4) that certain Certificate of Subordination of Property From Federal
Tax Lien (Form 669-D), as to Debtor Quantum Health, Inc., filed by the Internal Revenue Service
on April 22, 2016, bearing Florida Secretary of State filing number 16FLR0003524-2 and
including the “Additional Terms and Conditions to Subordinate the Notice of Federal Tax Lien”
attached thereto (¢ ”); (5) that certain Certificate of Subordination of Property
From Federal Tax Lien (Form 669-D), as to Debtor Quantum Health, Inc., filed by the Internal
Revenue Service on April 22, 2016, bearing Florida Secretary of State filing number
16FLR0003521-8 and including the “Additional Terms and Conditions to Subordinate the Notice
of Federal Tax Lien” attached thereto (* ), and (6) that certain Certificate of
Subordination of Property From Federal Tax Lien (Form 669-D), as to Debtor St. Alexius Hospital
Corporation, filed by the Internal Revenue Service on April 19, 2016, bearing Florida Secretary of
State filing number 16FLR0003284-3 and including the “Additional Terms and Conditions to
Subordinate the Notice of Federal Tax Lien” attached thereto * ” and,
collectively with IRS Certificate 522-6, IRS Certificate 523-4, IRS Certificate 525-9, IRS
Certificate 524-2 and IRS Certificate 521-8, the ¢ ). The Debtor Subordination
Agreements, the Individual Subordination Agreement, the Lion Intercreditor Agreement, the
LWDA Subordination Agreements, the MDOR Subordination Agreement and the IRS Certificates
are collectively referred to in this Final Order as the >

(ix)  Validity, Perfection, and Priority of Prepetition ABL Liens and
Prepetition ABL Obligations. The Debtors acknowledge and agree that as of the Petition Date (a)
the Prepetition ABL Liens on the Prepetition Collateral were valid, binding, enforceable,

non-avoidable, and properly perfected and were granted to, or for the benefit of, the Prepetition

11
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ABL Parties for fair consideration and reasonably equivalent value; (b) the Prepetition ABL Liens
were senior in priority over any and all other liens on the Prepetition Collateral, subject only to
certain liens senior by operation of law (including any that are perfected subsequent to the Petition
Date as permitted by section 546(b) of the Bankruptcy Code) or otherwise permitted by the
Prepetition ABL Documents (solely to the extent any such permitted liens were valid, properly
perfected, non-avoidable, and senior in priority to the Prepetition ABL Liens as of the Petition
Date (including to the extent set forth in the Individual Subordination Agreement, the
¢ ”); (c) the Prepetition ABL Obligations constitute legal, valid, binding,
and non-avoidable obligations of the Debtors enforceable in accordance with the terms of the
applicable Prepetition ABL Documents; (d) no offsets, recoupments, challenges, objections,
defenses, claims, or counterclaims of any kind or nature to any of the Prepetition ABL Liens or
Prepetition ABL Obligations exist, and no portion of the Prepetition ABL Liens or Prepetition
ABL Obligations is subject to any challenge or defense including avoidance, disallowance,
disgorgement, recharacterization, or subordination (equitable or otherwise) pursuant to the
Bankruptcy Code or applicable non-bankruptcy law; (e) the Debtors and their estates have no
claims, objections, challenges, causes of action, and/or choses in action, including avoidance
claims under chapter 5 of the Bankruptcy Code or applicable state law equivalents or actions
for recovery or disgorgement, against any of the Prepetition ABL Parties or any of their
respective affiliates, agents, attorneys, advisors, professionals, officers, directors, and
employees arising out of, based upon or related to the Prepetition ABL Facility; (f) the Debtors
have waived, discharged, and released any right to challenge any of the Prepetition ABL
Obligations, the priority of the Debtors® obligations thereunder, and the validity, extent, and

priority of the liens securing the Prepetition ABL Obligations; and (g) the Prepetition ABL

12
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Obligations constitute allowed, secured claims within the meaning of sections 502 and 506 of
the Bankruptcy Code.

(X)  No Control. None of the DIP Administrative Agent, the DIP
Lenders or the Prepetition ABL Parties controls the Debtors or their properties or operations, has
authority to determine the manner in which any of the Debtors’ operations are conducted or is a
control person or insider of the Debtors or any of their affiliates by virtue of any of the actions
taken with respect to, in connection with, related to, or arising from the Interim Order, this Final
Order, the DIP Facility, the DIP Documents, the Prepetition ABL Facility and/or the Prepetition
ABL Documents.

(xi)  Default by the Debtors. The Debtors acknowledge and stipulate that
they are in default of their obligations under the Prepetition ABL Documents, including as a result
of the filing of the Cases, and that an Event of Default has occurred under the Prepetition ABL
Documents. As of the Petition Date, therefore, interest is accruing on the Prepetition ABL
Obligations at the default rate.

G. - Nothing herein shall constitute a finding or ruling
by this Court that any alleged Permitted Prior Lien is valid, senior, enforceable, prior, perfected,
or non-avoidable. Moreover, nothing shall prejudice the rights of any party-in-interest, including,
but not limited to the Debtors, the DIP Administrative Agent, the Prepetition ABL Parties, or the
Committee, to challenge the validity, priority, enforceability, seniority, avoidability, perfection,
or extent of any alleged Permitted Prior Lien, Other Prepetition Lien (as defined herein and
including, without limitation, each lien, security interest, encumbrance or interest that is
scheduled, treated or referenced as a “Permitted Lien” in or under the DIP Documents) and/or

security interests. Although any alleged claim arising or asserted as a right of reclamation or

13
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return (whether asserted under Section 546(c) of the Bankruptcy Code or otherwise) is not a
Permitted Prior Lien, any alleged claim arising or asserted as a right of reclamation or return
(Whether asserted under Section 546(c) of the Bankruptcy Code or otherwise) shall have the
same rights and priority with respect to the DIP Facility, DIP Liens and DIP Collateral as such
claims had with respect to the Prepetition ABL Liens in the Prepetition ABL Collateral and the
DIP Collateral. Debtor Quantum Properties, L.P. (“Quantum”) anticipates that, within the first
few weeks after the Petition Date, it will enter into an agreement (the
) for the sale (the “ ”) of certain improved real property located in San
Diego, California (the ¢ ”). The gross cash purchase price (the
”) for the San Diego Property under the San Diego Purchase Agreement is
$15,000,000. According to the sale milestones set forth on Schedule 2 hereto, the Debtors are
required to consummate the sale of the San Diego Property no later than December 31, 2018.
City National Bank of Florida (“CNB”) holds a first-priority deed of trust against the San Diego
Property (the “ ). Quantum is indebted to CNB in the approximate
amount of $4,300,000. However, the San Diego Deed of Trust also secures indebtedness of
Debtors Promise Properties of Dade, Inc., Promise Properties of Lee, Inc., and HLP Properties at
the Villages, L.L.C. (collectively, with Quantum, the “CNB PropCo Debtors™) to CNB in the
total aggregate approximate amount of $34,000,000 (including Quantum’s indebtedness to
CNB). The Debtors stipulate that the value of CNB’s collateral from CNB PropCo Debtors
exceeds the amount of indebtedness of the CNB PropCo Debtors to CNB. Accordingly, the
Debtors stipulate to the following adequate protection of CNB: (a) in connection with the San
Diego Sale, CNB will forego $6,000,000 of the proceeds from the San Diego Sale and consent to

the remittance thereof to the DIP Administrative Agent, for the benefit of the DIP Lenders, and

14
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application to the DIP Obligations as provided in this Order, provided that (i) the San Diego
Purchase Price is not less than $15,000,000; (ii) expenses in connection with the San Diego Sale
paid from the San Diego Purchase Price do not exceed $1,500,000 and, to the extent additional
expenses, taxes, or commissions are required to be paid, all such expenses may only be paid
from the San Diego Purchase Price with CNB’s consent or pursuant to an order of the Court; and
(iii) the San Diego Sale be consummated by December 31, 2018, and the net proceeds (after
payment to DIP Administrative Agent of $6,000,000, and the payment of the expenses, taxes and
commissions related to the closing as set forth in subsection (ii) of this paragraph) are remitted to
CNB within one business day after the closing of the San Diego Sale (provided that, in the event
the expenses of the San Diego Sale are less $1,500,000, the difference between $1,500,000 and
the actual expenses, commissions, and taxes paid shall also be remitted to CNB); and (b) the
Debtors shall continue to make the regularly scheduled monthly payments of principal and
interest as set forth in the Budget, as well as reimburse CNB its legal fees and costs, on a
monthly basis, based upon invoices submitted by CNB to the Debtors and without separate
motions and orders unless there is a good faith dispute in respect of the reasonableness of the
fees and costs sought by CNB, in which case all amounts not the subject of any such dispute
shall be paid. Such fees and costs sought by CNB will be due and payable no later than 10
business days after submission of the invoices to Debtors’ counsel.

H. . All of the Debtors’ cash, including any cash in deposit
accounts of the Debtors, wherever located, constitutes Cash Collateral of the Prepetition ABL

Parties.
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L . Each Debtor has all requisite
corporate power and authority to execute and deliver the DIP Documents to which it is a party
and to perform its obligations thereunder.

J. . Pursuant to section 510 of the Bankruptcy
Code, each of the Subordination Agreements and any other applicable intercreditor or
subordination provisions contained in any of the Prepetition ABL Documents shall (1) remain in
full force and effect, (ii) continue to govern the relative obligations, priorities, rights, and
remedies of the parties thereto (including the relative priorities, rights and remedies of such
parties with respect to the replacement liens and administrative expense claims and superpriority
administrative expense claims granted to the Prepetition ABL Parties, or amounts payable, by the
Debtors under the Interim Order, this Final Order or otherwise and the modification of the
automatic stay), and (iii) not be deemed to be amended, altered, or modified by the terms of the
Interim Order, this Final Order or the DIP Documents, unless expressly set forth herein or
therein. For purposes of (and only of) construction of the Subordination Agreements, the DIP
Facility shall be deemed to be an amendment, restatement, refinancing, modification and/or
continuation of the Prepetition ABL Facility.

K.

(i) Request for Postpetition Financing. The Debtors seek authority on a
final basis to continue (a) using Cash Collateral on the terms described herein, and (b) borrowing
under the DIP Facility on the terms described herein and in the DIP Documents to refinance certain
of the Prepetition ABL Obligations, to administer their Cases, and to fund their operations.

(ii) Priming of the Prepetition ABL Liens. The priming of the

Prepetition ABL Liens on the Prepetition ABL Collateral under section 364(d) of the Bankruptcy
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Code, as contemplated by the DIP Facility and as further described below, will enable the Debtors
to continue borrowing under the DIP Facility and to continue to operate their businesses to the
benefit of their estates and creditors. The Prepetition ABL Lenders are each entitled to receive
adequate protection as set forth in the Interim Order and this Final Order, , that the
Prepetition Term Loan Lenders’ adequate protection shall be on terms acceptable to the Prepetition
ABL Administrative Agent, pursuant to sections 361, 363, and 364 of the Bankruptcy Code, for
any Diminution in Value of each of their respective interests in the Prepetition ABL Collateral
(including Cash Collateral).

(i)  Need for Postpetition Financing and Use of Cash Collateral. Since
the Petition Date, the Debtors have had a need to use Cash Collateral and to obtain credit pursuant
to the DIP Facility in order to, among other things, administer and preserve the value of their
estates. The ability of the Debtors to maintain business relationships with their vendors, suppliers
and patients, to pay their employees and otherwise to finance their operations requires the
availability of working capital from the DIP Facility and the use of Cash Collateral, the absence of
either of which would immediately and irreparably harm the Debtors, their estates and parties
in interest. The Debtors do not have sufficient available sources of working capital and
financing to operate their businesses or maintain their properties in the ordinary course of
business prior to entry of the Final Order without the DIP Facility and authorized use of Cash
Collateral.

(iv)  No Credit Available on More Favorable Terms. Given their current
financial condition, financing arrangements, and capital structure, the Debtors have been and
continue to be unable to obtain financing from sources other than the DIP Lenders on terms more

favorable than the DIP Facility. The Debtors are unable to obtain unsecured credit allowable under

17

109601184 10

19-01189-FLK11 Doc 242-8 Filed 06/11/19 Entered 06/11/19 11:45:12 Pg 18 of 41



Case 18-12491-CSS Doc 218 Filed 12/04/18 Page 18 of 75

Bankruptcy Code section 503(b)(1) as an administrative expense. The Debtors have also been
unable to obtain: (a) unsecured credit having priority over that of administrative expenses of the
kind specified in sections 503(b), 507(a) and 507(b) of the Bankruptcy Code; (b) credit secured
solely by a lien on property of the Debtors and their estates that is not otherwise subject to a lien;
or (c) credit secured solely by a junior lien on property of the Debtors and their estates that is
subject to a lien. As described in the Declarations, financing on a postpetition basis on better terms
is not otherwise available without granting the DIP Administrative Agent, for the benefit of itself
and the DIP Lenders: (1) perfected security interests in and liens on (each as provided herein) all of
the Debtors” existing and after-acquired assets with the priorities set forth in paragraph 6 of the
Interim Order and paragraph 6 hereof; (2) superpriority claims and liens; (3) the other protections
set forth in the Interim Order and this Final Order; and (4) a refinancing of certain of the
Prepetition ABL Obligations.

v) Use of proceeds of the DIP Facility. As a condition to entry into the
DIP Agreement, the extension of credit under the DIP F acility and the authorization to use Cash
Collateral, the DIP Administrative Agent, the DIP Lenders, and the Prepetition ABL Parties
required and continue to require, and the Debtors have agreed, that proceeds of the DIP F acility
shall be used, in each case in a manner consistent with the terms and conditions of this Final Order
and the DIP Documents and in accordance with the budget (as the same may be modified from
time to time consistent with the terms of the DIP Documents and subject to such variances as
permitted in the DIP Agreement, and as set forth in paragraphs 19 and 20 hereof, the ¢ "),
solely for: (a) the repayment in cash in the amount of $62,193,517.86 (consisting of

$61,657,557.26 of principal and accrued interest, fees, costs and expenses in the amount of

* A copy the Budget is attached hereto as
18
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$535,960.60) from the proceeds of the DIP Loans to pay off the Prepetition Revolving Loans and
the replacement and refinancing of such Prepetition Revolving Loans into DIP Obligations to the
extent provided for in the Interim Order, this Final Order and the DIP Documents, and subject to
the rights preserved in paragraph 42 of this Final Order; (b) working capital; (c) permitted payment
of costs of administering the Cases; (d) payment of such other prepetition obligations as set forth in
the Budget or otherwise approved by the DIP Administrative Agent in its sole discretion, and as
approved by the Court; (¢) payment of interest, fees, expenses and other amounts (including legal
and other professionals’ fees and expenses of the DIP Administrative Agent) owed under the DIP
Documents; (f) payment of certain adequate protection amounts to the Prepetition ABL Parties, as
set forth in par h 16 hereof; and (g) other general corporate purposes of the Debtors permitted
by the Budget and the DIP Documents.

(Vi) Application of Proceeds of Collateral. As a condition to entry into
the DIP Agreement, the extension of credit under the DIP Facility and authorization to use Cash
Collateral, the Debtors, the DIP Administrative Agent, the DIP Lenders and the Prepetition ABL
Parties have agreed that as of and commencing on the date of the Interim Hearing, the Debtors
shall apply the proceeds of DIP Collateral in accordance with this Final Order and as provided in
the DIP Documents.

(vi))  Roll-up of Prepetition Revolving Loans. Immediately upon the entry
of the Interim Order, without any further action by the Debtors or any other party, all outstanding
Prepetition ABL Obligations owing to the Prepetition Revolving Lenders and their affiliates in the
amount of $62,193,517.86 were converted into DIP Obligations under and as further described in
the DIP Documents, with the outstanding principal amount of all Prepetition Revolving Loans

being replaced and refinanced into DIP Obligations and all accrued interest, expenses, fees and
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other sums due and payable in respect of the Prepetition Revolving Loans being replaced and
refinanced into DIP Obligations and being paid in cash with the proceeds of the DIP F acility on the
Closing Date (as defined in the DIP Agreement) (collectively, the *

”). The replacement and refinancing (or “roll-up”) with the DIP Revolving Roll-Up
Obligations was, and under this Final Order, shall be authorized as compensation for, in
consideration for, and solely on account of, the agreement of the Prepetition Revolving Lenders to
fund amounts, and provide other consideration to the Debtors, under the DIP Facility and not as
payments under, adequate protection for, or otherwise on account of, any Prepetition ABL
Obligations. The Prepetition Revolving Lenders would not otherwise have consented to the use of
their Cash Collateral or the subordination of their liens to the DIP Liens, and the DIP
Administrative Agent and the DIP Lenders would not be willing to have extended or to continue to
provide the DIP Facility or extend credit to the Debtors thereunder without the inclusion of the DIP
Revolving Roll-Up Obligations in the DIP Obligations. Moreover, the replacement and refinancing
of all outstanding Prepetition Revolving Loans into DIP Obligations (a) created greater availability
under the DIP Facility, and (b) enabled the Debtors to obtain urgently needed financing that they
need to administer these Cases and fund their operations. Because the DIP Revolving Roll-Up
Obligations remain subject to the reservation of rights in paragraph 42 below, they will not
prejudice the right of any other party in interest. The DIP Facility, the Interim Order and this Final
Order do not contemplate or permit the roll-up of the Prepetition Term Loans.

L. . The Prepetition ABL Administrative Agent, for the
benefit of itself and the Prepetition ABL Parties, is entitled to receive adequate protection to the
extent of any Diminution in Value of its and the Prepetition ABL Parties’ interests in the

Prepetition Collateral. Pursuant to sections 361, 363 and 507(b) of the Bankruptcy Code, as
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adequate protection: the Prepetition ABL Parties have received and will continue to receive
(a) adequate protection liens and superpriority claims, as more fully set forth in paragraphs 12
and 14 herein, and (b) as set forth herein, current payment of interest, reasonable and
documented fees and out-of-pocket expenses (including legal and other professionals’ fees and
expenses of the Prepetition ABL Administrative Agent whether arising before or after the
Petition Date), as more fully set forth in paragraph 16 of the Interim Order and paragraph 16
herein.
M. . In light of: (i) the DIP Administrative
Agent’s and DIP Lenders’ agreement that their liens and superpriority claims shall be subject to
the Carve Out, (ii) the Prepetition ABL Administrative Agent’s and the Prepetition ABL
Lenders’ agreement that their liens shall be subject to the Carve Out and subordinate to the DIP
Liens, and (iii) the payment of expenses as set forth in the Budget in accordance with and subject
to the terms and conditions of this Final Order and the DIP Documents, (a) the Prepetition ABL
Parties are each entitled to a waiver of any “equities of the case” exception under section 5 52(b)
of the Bankruptcy Code, and (b) the DIP Administrative Agent, the DIP Lenders and the
Prepetition ABL Parties are each entitled to a waiver of the provisions of section 506(c) of the
Bankruptcy Code.
N.
i) ess to Provide Financing. The DIP Lenders have indicated
a willingness to provide financing to the Debtors subject to: (a) entry of the Interim Order and this
Final Order; (b) approval of the terms and conditions of the DIP Facility and the DIP Documents;
(c) satisfaction of the closing conditions and conditions to the extension of credit set forth in the

DIP Documents; and (d) findings by this Court that the DIP Facility is essential to the Debtors’
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estates, that the DIP Administrative Agent and DIP Lenders are extending credit to the Debtors
pursuant to the DIP Documents in good faith, and that the DIP Administrative Agent’s and DIP
Lenders’ claims, superpriority claims, security interests and liens and other protections granted
pursuant to the Interim Order, this Final Order and the DIP Documents will have the protections
provided by section 364(e) of the Bankruptcy Code.
(i) Business Judgment and Good Faith Pursuant to Section 364(e).
The terms and conditions of the DIP Facility and the DIP Documents, and the interest and fees
paid and to be paid thereunder, are fair, reasonable, and the best available to the Debtors under the
circumstances, are ordinary and riate for secured financing to debtors in possession, reflect
the Debtors’ exercise of prudent business judgment consistent with their fiduciary duties, and are
supported by reasonably equivalent value and consideration. The terms and conditions of the DIP
Facility and the use of Cash Collateral were negotiated in good faith and at arms’ length among
the Debtors, the DIP Administrative Agent, the DIP Lenders and the Prepetition ABL Parties, with
the assistance and counsel of their respective advisors. Use of Cash Collateral and credit to be
extended under the DIP Facility shall be deemed to have been allowed, advanced, made, or
extended in good faith by the DIP Administrative Agent, the DIP Lenders and the Prepetition ABL
Parties within the meaning of section 364(e) of the Bankruptcy Code.
0. - Notice of the Final Hearing and the relief requested in the
DIP Motion has been provided by the Debtors, whether by facsimile, electronic mail, overnight
courier or hand delivery, to certain parties-in-interest, including: (i) the U.S. Trustee; (ii) those
entities or individuals included on the Debtors® list of 30 largest unsecured creditors on a
consolidated basis; (iii) counsel to the Prepetition ABL Administrative Agent; (iv) the parties to

the Subordination Agreements and/or their counsel; and (v) all other parties entitled to notice
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under the Local Rules. In addition, Counsel for the Committee received notice of the Final
Hearing and has had sufficient opportunity to review the DIP Motion, the Interim Order and this
Final Order. The Debtors have made reasonable efforts to afford the best notice possible under
the circumstances and no other notice is required in connection with the relief set forth in this
Final Order.

Based upon the foregoing findings and conclusions, the findings and conclusions
made in the Interim Order, the DIP Motion, the Declarations and the record before the Court
with respect to the DIP Motion, and after due consideration and good and sufficient cause
appearing therefor,

IT IS HEREBY ORDERED that:

1. . The DIP Motion is granted as set forth
herein, the Final Financing (as defined herein) is authorized and approved, and the use of Cash
Collateral on an interim basis is authorized, in each case on a final basis and subject to the terms
and conditions set forth in the DIP Documents and this Final Order. Unless otherwise modified
herein, all findings of fact, conclusions of law, and authorizations made by this Court in the
Interim Order are hereby ratified and incorporated herein by reference as though set forth fully
below. All objections to the DIP Motion and this Final Order to the extent not withdrawn,
waived, settled, or resolved are hereby denied and overruled.

uthorization

2. . The DIP Facility, including the DIP
Revolving Roll-Up Obligations, is hereby approved on a final basis. The Debtors are expressly
and immediately authorized and empowered on a final basis to continue borrowing under the
DIP Documents and under the DIP Facility, and to incur and to perform the DIP Obligations in

accordance with, and subject to, the terms of this Final Order and the DIP Documents, and to
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execute and deliver all instruments, certificates, agreements, and documents which may be
required or necessary for the performance by the Debtors under the DIP Facility and the creation
and perfection of the DIP Liens (as defined herein) described in and provided for by the Interim
Order, this Final Order and the DIP Documents, including each of Debtors providing its joint and
several guarantee of all of the DIP Obligations. Nothing in this Final Order shall be deemed to
limit or modify the authorization set forth in the Interim Order of the Debtors to take such acts as
were necessary or desirable in order to effect the roll up and replacement and refinancing with
the DIP Revolving Roll-Up Obligations. The Debtors are hereby authorized and directed on a
final basis to pay, in accordance with the Interim Order and this Final Order, the principal,
interest, fees, payments, expenses, and other amounts described in the DIP Documents as such
amounts become earned, due and payable and without need to obtain further Court approval,
including closing fees, letter of credit fees (including issuance, fronting, and other related
charges), unused line fees, arrangement fees, structuring fees, servicing fees, audit fees, appraisal
fees, liquidator fees, administrative agent’s fees, prepayment premiums, the reasonable and
documented fees and disbursements of the DIP Administrative Agent’s attorneys, advisors,
accountants, and other consultants, whether or not such fees arose before or after the Petition
Date, and whether or not the transactions contemplated hereby are consummated, to implement
all applicable reserves and to take any other actions that may be necessary or appropriate, all to
the extent provided in the Interim Order, this Final Order or the DIP Documents. All collections
and proceeds, whether from ordinary course collections, asset sales, debt or equity issuances,
insurance recoveries, condemnations, or otherwise, will be deposited and applied as required by
this Final Order and, to the extent not inconsistent with this Final Order, the DIP Documents.

Upon execution and delivery, the DIP Documents shall represent valid and binding obligations
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of the Debtors, enforceable against each of the Debtors and their estates in accordance with their
terms.

3. . From the entry of this Final Order through the
DIP Termination Date (as defined below), and subject to the terms, conditions, limitations on
availability and reserves (as applicable) set forth in the DIP Documents and this Final Order, the
Debtors are hereby authorized on a final basis to continue requesting extensions of credit up to
an aggregate outstanding principal amount of not greater than $85,000,000 at any one time
outstanding under the DIP Facility consisting of (a) $65,000,000 in aggregate principal amount
of DIP Revolving Loans and commitments and (b) $20,000,000 in aggregate principal amount of
DIP Term Loans (the “ ).

4. . The DIP Documents, the Interim Order and this Final
Order shall constitute and evidence the validity and binding effect of the Debtors’ DIP
Obligations, which DIP Documents, Interim Order, Final Order and DIP Obligations shall be
enforceable against the Debtors, their estates and any successors thereto, including any trustee
appointed in the Cases, or in any case under chapter 7 of the Bankruptcy Code upon the
conversion of any of the Cases, or in any other proceedings superseding or related to any of the
foregoing (collectively, the ”). The DIP Obligations include all loans and any
other indebtedness or obligations, contingent or absolute, which may now or from time to time
be owing by any of the Debtors to the DIP Administrative Agent or any of the DIP Lenders, in
each case, under, or secured by, the DIP Documents or this Final Order, including all principal,
accrued interest, costs, fees, expenses and other amounts under the DIP Documents. Without
limiting the foregoing, the DIP Obligations shall also include cash management and bank

product exposure to the extent described in, or secured by, the Prepetition ABL Documents (to
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the extent outstanding as of the Petition Date) and DIP Documents (on and after the Petition
Date), including all Bank Product Obligations (as defined in the DIP Agreement). The Debtors
shall be jointly and severally liable for the DIP Obligations. The DIP Obligations shall be due
and payable, without notice or demand, and the use of Cash Collateral shall automatically cease
on the DIP Termination Date (as defined herein), except as provided in paragraph 33 herein. No
obligation, payment, transfer, or grant of collateral security hereunder or under the DIP
Documents (including any DIP Obligation or DIP Liens (as defined below), and including in
connection with any adequate protection provided to the Prepetition ABL Parties hereunder)
shall be stayed, restrained, voidable, avoidable, or recoverable, under the Bankruptcy Code or
under any applicable law (including under sections 349, 502(d), 544, and 547 to 550 of the
Bankruptcy Code or under any applicable state Uniform Voidable Transactions Act, Uniform
Fraudulent Transfer Act, Uniform Fraudulent Conveyance Act, or similar statute or common
law), or subject to any avoidance, reduction, setoff, recoupment, offset, recharacterization,
subordination (whether equitable, contractual, or otherwise), counterclaim, cross-claim, defense,
or any other challenge under the Bankruptcy Code or any applicable law or regulation by any
person or entity, except as set forth in paragraph 42 below. The Debtors are authorized in any
payoff letter or similar agreement into which they enter upon payment in full of their DIP
Obligations to provide a full and complete waiver and release of claims in favor of the DIP
Administrative Agent and the DIP Lenders and their respective related parties.

5. - In order to secure the DIP Obligations, pursuant to sections
361, 362, 364(c)(2), 364(c)(3), and 364(d) of the Bankruptcy Code, the DIP Administrative
Agent, for the benefit of itself and the DIP Lenders, was granted and immediately became

effective upon entry of the Interim Order and is hereby granted on a final basis, continuing,
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valid, binding, enforceable, non-avoidable, and automatically and properly perfected postpetition
security interests in and liens on (collectively, the ”) all real and personal property,
whether now existing or hereafter arising and wherever located, tangible and intangible, of each
of the Debtors (the "), including: (a) all cash, cash equivalents, deposit accounts,
securities accounts, accounts, other receivables (including credit card receivables, if any), chattel
paper, contract rights, inventory (wherever located), instruments, documents, securities (whether
or not marketable) and investment property (including all of the issued and outstanding capital
stock of each of its subsidiaries), hedge agreements, furniture, fixtures, equipment (including
documents of title), goods, franchise rights, trade names, trademarks, servicemarks, copyrights,
patents, license rights, intellectual property, general intangibles (including, for the avoidance of
doubt, payment intangibles), rights to the payment of money (including tax refunds and any other
extraordinary payments), supporting obligations, guarantees, letter of credit rights, commercial
tort claims, causes of action, and all substitutions, indemnification rights, all present and future
intercompany debt, fee interests in real property owned by the Debtors, books and records related
to the foregoing, accessions and proceeds of the foregoing, wherever located, including
insurance or other proceeds; (b) all owned real property interests, leased real property (including,
for the avoidance of doubt, any ground leases) and all proceeds of all other leased real property;
(c) actions brought under section 549 of the Bankruptcy Code to recover any unauthorized post-
petition transfer of DIP Collateral; (d) the Debtors’ rights under sections 506(c) and, to the
extent set forth in the preceding clause (c), 550 of the Bankruptcy Code and the proceeds
thereof; and (e) all other DIP Collateral whether or not subject to valid, perfected, enforceable,
and unavoidable liens on the Petition Date (including Permitted Prior Liens). For the avoidance

of doubt, except as set forth in clause (c) of the preceding sentence, the DIP Collateral does not
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include any avoidance actions or the proceeds of avoidance actions brought pursuant to chapter
5 of the Bankruptcy Code or applicable state law equivalents (the ).
Further, for the avoidance of doubt, for purposes of (and only of) securing the repayment of DIP
Revolving Loans, the DIP Collateral shall not include any commercial tort claim (as such term
is defined in the Uniform Commercial Code as in effect in the State of New York) arising on or
prior to the Petition Date or the proceeds thereof (the ” and,
collectively with the Avoidance Actions, the 7). For purposes of securing the
repayment of DIP Term Loans (but subject to Paragraph 46 of this Final Order), the DIP
Collateral shall include the Commercial Tort Claims. Notwithstanding the foregoing, DIP
Collateral shall not include any contract or license under which the granting of the DIP Liens
thereon would constitute a breach or termination thereof other than to the extent such breach or
termination would be rendered ineffective pursuant to applicable law (including applicable state
law or the Bankruptcy Code) but shall, in any event, include the proceeds of such contracts and
licenses. One or more of the Debtors and Freedom Medical, Inc. (“Freedom Medical”), are
parties to that certain Equipment Rental Agreement dated / 2-[5' Z[’,‘{ (the ¢

”). The Debtors’ rights under the Equipment Rental Agreement are set forth therein.
As to the rights of the Debtors and Freedom Medical under the Equipment Rental Agreement,
DIP Collateral shall include only the Debtors’ rights as set forth therein.

6. . The DIP Liens securing the DIP Obligations are valid,
automatically perfected, non-avoidable and superior to any security, mortgage, collateral interest,
lien, or claim to any of the DIP Collateral, except that the DIP Liens shall be subject to the Carve
Out as set forth in this Final Order and shall otherwise be junior only to Permitted Prior Liens;

any valid, perfected, unavoidable liens or security interests in existence as of the Petition Date or
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that are perfected subsequent to the Petition Date as permitted by Section 546(b) of the
Bankruptcy Code (the ¢ ”); and, in the case of all real property owned by
the Debtors other than the St. Alexius Real Property and other than as set forth in the Individual
Subordination Agreement, to any and all liens, mortgages and deeds of trust that are (XX) valid,
properly perfected and non-avoidable as of the Petition Date, and (YY) held by persons or
entities other than the Debtors or any affiliate or shareholder of the Debtors (the *

”). Without limiting the generality of the foregoing sentence, as to the adequate
protection of the Prior Real Estate Liens held by CNB: (a) in connection with the San Diego
Sale, CNB shall forego $6,000,000 of the proceeds from the San Diego Sale and consent to the
remittance thereof to the DIP Administrative Agent, for the benefit of the DIP Lenders, and
application to the DIP Obligations as provided in this Order, provided that (i) the San Diego
Purchase Price shall not be less than $15,000,000; (ii) expenses in connection with the San Diego
Sale paid from the San Diego Purchase Price shall not exceed $1,500,000 and, to the extent
additional expenses, taxes, or commissions are required to be paid, all such expenses shall only
be paid from the San Diego Purchase Price with CNB’s consent or pursuant to an order of the
Court; and (iii) the San Diego Sale shall be consummated by December 31, 2018, and the net
proceeds (after payment to DIP Administrative Agent of $6,000,000, and the payment of the
expenses, taxes and commissions related to the closing as set forth in subsection (i1) of this
paragraph) shall be remitted to CNB within one business day after the closing of the San Diego
Sale (provided that, in the event the expenses of the San Diego Sale are less $1,500,000, the
difference between $1,500,000 and the actual expenses, commissions, and taxes paid shall also
be remitted to CNB); and (b) the Debtors shall continue to make the regularly scheduled monthly

payments of principal and interest as set forth in the Budget, as well as reimburse CNB its
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reasonable and documented legal fees and costs, on a monthly basis, based upon invoices
submitted by CNB to the Debtors, the U.S. Trustee and the Committee and without separate
motions and orders unless there is a good faith dispute in respect of the reasonableness of the
fees and costs sought by CNB, in which case all amounts not the subject of any such dispute
shall be paid. Such fees and costs sought by CNB shall be due and payable no later than 10
business days after submission of the invoices to Debtors’ counsel. Other than as set forth herein
or in the DIP Documents, the DIP Liens shall not be made subject to or pari passu with any lien
or security interest heretofore or hereinafter granted in the Cases or any Successor Cases, and
shall be valid and enforceable against any trustee appointed in the Cases or any Successor Cases,
upon the conversion of any of the Cases to a case under chapter 7 of the Bankruptcy Code (or in
any other Successor Case), and/or upon the dismissal of any of the Cases or Successor Cases.
The DIP Liens shall not be subject to section 510, 549 or 550 of the Bankruptcy Code. No lien or
interest avoided and preserved for the benefit of the estate pursuant to section 551 of the
Bankruptcy Code shall be pari passu with or senior to the DIP Liens.

7. . The DIP Administrative Agent, on behalf of
itself and the DIP Lenders was granted upon entry of the Interim Order and is hereby granted on
a final basis, pursuant to section 364(c)(l) of the Bankruptcy Code, an allowed superpriority
administrative expense claim in each of the Cases and any Successor Cases (collectively, the
¢ ”) for all DIP Obligations: (a) subject only to the Carve Out, having
priority over any and all administrative expense claims and unsecured claims against the Debtors
or their estates in any of the Cases and any Successor Cases, at any time existing or arising, of
any kind or nature whatsoever, including administrative expenses of the kinds specified in or

ordered pursuant to Bankruptcy Code sections 105, 326, 328, 330, 331, 364, 365, 503(a), 503(b),
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507(a), 507(b), 546(c), 546(d), 726, 1113 and 1114, and any other provision of the Bankruptcy
Code, as provided under section 364(c)(1) of the Bankruptcy Code; and (b) which shall at all
times be senior to the rights of the Debtors and their estates, and any successor trustee or other
estate representative to the extent permitted by law; , , notwithstanding
anything in the contrary in this Final Order, the DIP Superpriority Claims shall be payable from
the Excluded Assets and/or the proceeds thereof only after the other sources of payment of the
DIP Superpriority Claims are substantially exhausted; , further, , that the DIP
Superpriority Claims in the bankruptcy case of (XX) Success Healthcare 1, LLC, shall be junior

to the superpriority administrative claim in the amount of up to $1,911,155.35 of HHS (as

d in such Cy case and condi of suc y
is laim are in that lation and r dated 8
[D.I./ﬂ (the « ), (YY) Promise Hospital of Baton Rouge, Inc., shall be junior

to the superpriority administrative claim in the amount of up to $45,880.45 of HHS in such
bankruptcy case as the terms and conditions of such HHS superpriority administrative claim are
set forth in the HHS Stipulation, and (2Z) St. Alexius Hospital Corporation 1 shall be junior to
the superpriority administrative claim in the amount of up to $3,393.71 of HHS in such
bankruptcy case as the terms and conditions of such HHS superpriority claim are set forth in the
HHS Stipulation.

8. . The DIP Administrative Agent and DIP
Lenders shall have no obligation to make any loan or advance, or to issue, amend, renew or
extend any bankers’ acceptance under the DIP Documents, unless all of the conditions precedent
to the making of such extension of credit or the issuance, amendment, renewal, or extension of

such bankers’ acceptance under the DIP Documents and this Final Order have been satisfied in
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full or waived by the DIP Administrative Agent and in accordance with the terms of the DIP
Agreement.

9, . From and after the Petition Date, the
Debtors shall use advances of credit under the DIP Facility to effect the payment of the DIP
Revolving Roll-Up Obligations and otherwise in accordance with the Budget (subject to such
variances as permitted in the DIP Agreement), only for the purposes specifically set forth in the
Interim Order, this Final Order and the DIP Documents, and in compliance with the terms and
conditions of the Interim Order, this DIP Order and the DIP Documents. Neither the Interim
Order nor this Final Order authorize the use of advances under the DIP Facility to effect any
payment of the Prepetition Term Loans.

10. . Immediately upon entry of the
Interim Order, without any further action by the Debtors or any other party, and as a condition to
the provision of liquidity under the DIP Facility, all outstanding Prepetition ABL Obligations
owing to the Prepetition Revolving Lenders and their affiliates were refinanced and replaced
with DIP Revolving Roll-Up Obligations that now constitute DIP Obligations. The Court
approves such actions on a final basis. The authorization of the DIP Revolving Roll-Up
Obligations remains subject to the reservation of rights set forth in paragraph 42 of this Final
Order. No provision of the Interim Order or this Final Order authorizing the DIP Revolving Roll-

Up Obligations shall adversely affect the Carve Out.

11. . Subject to the terms and
conditions of this Final Order, the DIP Facility, and the DIP Documents and in accordance with
the Budget (subject to such variances as permitted in the DIP Agreement), the Debtors are

authorized to use Cash Collateral until the DIP Termination Date; provided, however, that during
3
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the Remedies Notice Period (as defined herein), the Debtors may use Cash Collateral solely to
meet payroll obligations (other than severance) and pay expenses that the DIP Administrative
Agent approves as critical to keeping the Debtors’ business operating in accordance with the
Budget, or as otherwise agreed by the DIP Administrative Agent in its sole discretion, and the
Carve Out shall be funded following delivery of the Carve Out Trigger Notice (as defined
herein) as provided in paragraph 39 of this Final Order. Nothing in this Final Order shall
authorize the disposition of any assets of the Debtors or their estates outside the ordinary course
of business, or any Debtor’s use of any Cash Collateral or other proceeds resulting therefrom,
except as permitted in this Final Order, the DIP Facility, the DIP Documents, and in accordance
with the Budget.

12. . Subject to a timely and properly filed
Challenge (as defined herein) commenced by the Challenge Deadline (as defined herein and
which Challenge is successful as set forth in a final judgment), the Prepetition ABL Parties
received adequate protection as described in the Interim Order and below in this Final Order,
including in paragraphs 12 through 16. Pursuant to sections 361, 363(e), and 364(d) of the
Bankruptcy Code, as adequate protection of the interests of the Prepetition ABL Parties in the
Prepetition Collateral against any Diminution in Value of such interests in the Prepetition
Collateral, the Debtors granted upon entry of the Interim Order and hereby grant on a final basis
to the Prepetition ABL Administrative Agent, for the benefit of itself and the Prepetition ABL
Parties, continuing, valid, binding, enforceable, and perfected postpetition security interests in
and liens on the DIP Collateral (the ).

13.
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(a) The Adequate Protection Liens shall be subject to the Carve Out as
set forth in this Final Order and shall otherwise be junior only to: (i) the Permitted Prior Liens;
(ii) the Other Prepetition Liens; (iii) the DIP Liens; (iv) the Prepetition ABL Liens; and (v) the
Prior Real Estate Liens. The Adequate Protection Liens shall be senior to all other security interests
in, liens on, or claims against any of the DIP Collateral.

(b) Except as provided herein or in the DIP Agreement, the Adequate
Protection Liens shall not be made subject to or pari passu with any lien or security interest
heretofore or hereinafter in the Cases or any Successor Cases, and shall be valid and enforceable
against any trustee appointed in any of the Cases or any Successor Cases, or upon the dismissal of
any of the Cases or Successor Cases. The Adequate Protection Liens shall not be subject to
sections 510, 549, or 550 of the Bankruptcy Code. No lien or interest avoided and preserved for the
benefit of the estate pursuant to section 551 of the Bankruptcy Code shall be pari passu with or
senior to the Prepetition ABL Liens or the Adequate Protection Liens.

14. . As further adequate protection of
the interests of the Prepetition ABL Administrative Agent and Prepetition Revolving Lenders in
the Prepetition Collateral against any Diminution in Value of such interests in the Prepetition
Collateral, the Prepetition ABL Administrative Agent, on behalf of itself and the Prepetition
ABL Lenders, was granted upon entry of the Interim Order and is hereby granted on a final basis
an allowed superpriority administrative expense claim in each of the Cases and any Successor
Cases under sections 503 and 507(b) of the Bankruptcy Code (the *

”); provided, however, notwithstanding anything to the contrary in this Final

Order, the Prepetition ABL Superpriority Claims shall not be paid from the Excluded Assets.
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15. . The Prepetition
ABL Superpriority Claim shall be subject to the Carve Out as set forth in this F inal Order and
shall otherwise be junior only to the DIP Superpriority Claim , , that the
Prepetition ABL Superpriority Claim in the bankruptey case of (XX) Success Healthcare 1, LLC,
shall be junior to the superpriority administrative claim in the amount of up to $1,911,155.35 of
HHS (as defined herein) in such bankruptcy case as the terms and conditions of such HHS
superpriority administrative claim are set forth in the HHS Stipulation, (YY) Promise Hospital of
Baton Rouge, Inc., shall be junior to the superpriority administrative claim in the amount of up to
$45,880.450f HHS in such bankruptcy case as the terms and conditions of such HHS
superpriority administrative claim are set forth in the HHS Stipulation, and (ZZ) St. Alexius
Hospital Corporation 1 shall be junior to the superpriority administrative claim in the amount of
up to $3,393.71 of HHS in such bankruptcy case as the terms and conditions of such HHS
superpriority claim are set forth in the HHS Stipulation.. The' Prepetition ABL Superpriority
Claim shall have priority over all other administrative expense claims and unsecured claims
against the Debtors or their estates, now existing or hereafter arising, of any kind or nature
whatsoever, including administrative expenses of the kinds specified in or ordered pursuant to
sections 105, 326 (to the extent permitted by applicable law), 328, 330, 331, 365, 503(a), 503(b),
507(a) (including, to the extent permitted by applicable law, subsection (1) thereof), 506(c),
507(b), 546(c), 546(d), 726 (to the extent permitted under applicable law), 1113, and 1114 of the
Bankruptcy Code.
16.
. As further adequate protection (the ¢ ),

the Debtors are authorized and directed on a final basis to provide adequate protection to the
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Prepetition ABL Parties in the form of payment in cash (and as to fees and expenses, without the
need for the filing of a formal fee application) of (i) to the extent (if any) not paid under the
Interim Order, the reasonable and documented fees, out-of-pocket expenses, and disbursements
(including the reasonable and documented fees, out-of-pocket expenses, and disbursements of
counsel, financial advisors, auditors, third-party consultants, and other vendors) incurred by the
Prepetition ABL Administrative Agent arising prior to the Petition Date, and (ii) the reasonable
and documented fees, out-of-pocket expenses, and disbursements (including the reasonable and
documented fees, out-of-pocket expenses, and disbursements of counsel, financial advisors,
auditors, third-party consultants, and other vendors) incurred (XX)by the Prepetition ABL
Administrative Agent arising subsequent to the Petition Date, and (YY) to the maximum amount
of $40,000 per month, by the Prepetition Term Loan Lenders arising subsequent to the Petition
Date and based upon invoices submitted by the Prepetition Term Lenders to the Debtors, the
U.S. Trustee and any Committee and without separate motions and orders unless there is a good
faith dispute in respect of the reasonableness of the fees and costs sought by the Prepetition Term
Loan Lenders, in which case all amounts not the subject of any such dispute shall be paid (such
fees and costs sought by the Prepetition Term Lenders shall be due and payable no later than 10
business days after submission of the invoices to Debtors’ counsel). In addition, as and for
adequate protection of the Prepetition Term Lenders, the automatic stay is hereby modified to
permit the Prepetition Term Lenders to remove, as and when interest would otherwise be payable
to the Prepetition Term Lenders under the Prepetition ABL Agreement, from the interest reserve
funded by the Debtors prior to the Petition Date with respect to the Prepetition Term Loans,
funds in the amount of then accrued, at the non-default interest rate, and unpaid interest;

, , that the Debtors shall have no other or further adequate protection obligation
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or authority under the Interim Order or this Final Order to pay such interest. Solely to the extent
provided for in the Prepetition ABL Agreement, until the earlier to occur of (a) receipt by the
Prepetition ABL Administrative Agent and the Prepetition ABL Lenders of releases and
discharges of claims and liabilities in form and substance satisfactory to the Prepetition ABL
Administrative Agent and the Prepetition ABL Lenders in their sole discretion, or (b) the
expiration of the Challenge Deadline (as defined herein) without the commencement of a
Challenge (as defined herein), as part of the adequate protection provided under this paragraph
16, the Prepetition ABL Administrative Agent shall be entitled to current payment of all costs,
expenses, and other amounts (including reasonable and documented attorneys’ fees) incurred in
connection with contingent indemnification, reimbursement or similar continuing obligations
arising under the Prepetition ABL Agreement, the other Prepetition ABL Documents or
otherwise in respect of the Prepetition ABL Obligations (the “

”), including in connection with or responding to (1) formal or informal inquiries
and/or discovery requests, any adversary proceeding, cause of action, objection, claim, defense,
or other challenge as contemplated in paragraph 42 hereof, or (2) any Challenge against the
Prepetition ABL Administrative Agent or Prepetition ABL Lenders related to the Prepetition
ABL Documents, the Prepetition ABL Obligations, or the Prepetition ABL Liens granted to the
Prepetition ABL Administrative Agent, as applicable, whether in these Cases or independently in
another forum, court, or venue. Subject to paragraph 35 of this Final Order, payment of costs,
expenses, and other amounts (including reasonable and documented attorneys’ fees) incurred by
the Prepetition ABL Administrative Agent in connection with the Prepetition ABL
Indemnification Obligations shall be made as and when they arise (and may be paid with the

proceeds of the DIP Facility and/or from the proceeds of DIP Collateral), without further order of
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this Court; provided, that (i) any such indemnification claims shall be subject to the terms of the
Prepetition ABL Documents (including with respect to application of proceeds), (ii) the rights of
parties in interest with requisite standing to object to any such indemnification claim(s) are
hereby reserved in accordance with paragraph 42 hereof, and (iii) the Court shall reserve
Jurisdiction to hear and determine any such disputed indemnification claim(s). Upon the earlier
to occur of (a) the DIP Termination Date or (b) delivery of the Carve Out Trigger Notice, the
Debtors shall pay to the Prepetition ABL Administrative Agent, for the benefit of the Prepetition
ABL Parties, $150,000 into a non-interest bearing account maintained at Wells Fargo Bank,
National Association (the ¢ ”’), to secure the Prepetition ABL
Indemnification Obligations; provided that the Debtors shall not be required to fund the
Prepetition ABL Indemnity Reserve if, at the time of the occurrence of the DIP Termination Date
or the delivery of the Carve Out Trigger Notice (x) the Prepetition ABL Administrative Agent
and the Prepetition ABL Lenders have received releases and discharges of claims and liabilities
in form and substance satisfactory to the Prepetition ABL Administrative Agent and the
Prepetition ABL Lenders in their sole discretion, or (y) the Challenge Deadline has passed
without the commencement of a Challenge. The Prepetition ABL Indemnification Obligations
shall be secured by a first lien on the Prepetition ABL Indemnity Reserve and the funds therein
and by a lien on the Prepetition Collateral. The Prepetition ABL Administrative Agent (for itself
and on behalf of the Prepetition ABL Parties) shall retain and maintain the Prepetition ABL
Liens granted to the Prepetition ABL Administrative Agent as security for the amount of any
Prepetition ABL Indemnification Obligations not capable of being satisfied from application of
the funds on deposit in the Prepetition ABL Indemnity Reserve. The Prepetition ABL Indemnity

Reserve, subject to satisfaction of the payment in full of the Prepetition ABL Indemnification
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Obligations, shall be subject to the DIP Liens and the Adequate Protection Liens, subject to the
priority set forth herein. The Prepetition ABL Indemnity Reserve (and the liens granted to and
maintained by the Prepetition ABL Administrative Agent in accordance with this paragraph 16)
shall be released and the funds applied in accordance with paragraph 23 of this Final Order upon
the earlier to occur of (a)receipt by the Prepetition ABL Administrative Agent and the
Prepetition ABL Lenders of releases and discharges of claims and liabilities in form and
substance satisfactory to the Prepetition ABL Administrative Agent and the Prepetition ABL
Lenders in their sole discretion, or (b) the expiration of the Challenge Deadline without the
commencement of a Challenge.

17. . Nothing herein shall impair or modify
the application of section 507(b) of the Bankruptcy Code in the event that the adequate
protection provided to the Prepetition ABL Parties hereunder (if any) is insufficient to
compensate for any Diminution in Value of their respective interests in the Prepetition Collateral
during the Cases or any Successor Cases. The receipt by the Prepetition ABL Parties of the
adequate protection provided herein shall not be deemed an admission that the interests of the
Prepetition ABL Parties are adequately protected. Further, this Final Order shall not prejudice or
limit the rights of the Prepetition ABL Parties to seek additional relief with respect to the use of
Cash Collateral or for additional adequate protection in a manner consistent with the Prepetition
ABL Documents, and all parties-in-interests’ rights are reserved with respect thereto. Without
limiting the generality of the foregoing paragraph 17, the Prepetition Term Loan Lenders, to the
extent not inconsistent with the Prepetition ABL Documents, may raise and may appear and be
heard on any issue in these Cases. In addition, and also without limiting the generality of the

foregoing paragraph 17, until (a) the indefeasible payment in full of all DIP Obligations and
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Prepetition ABL Obligations, (b)the commitments to lend under the DIP Facility have
terminated, (c) all objections and challenges (including, without limitation, any Challenges (as
defined herein)) to (XX) the liens and security interests of the Prepetition ABL Administrative
Agent (including, without limitation, liens granted for adequate protection purposes) and/or
(YY) the Prepetition ABL Obligations have been waived, denied or barred, and (d) all of the
Debtors’ Stipulations have become binding on their estates and parties in interest in accordance
with paragraph 42 below, all liens and security interests of the Prepetition ABL Administrative
Agent (including, without limitation, liens granted for adequate protection purposes) shall remain

valid and enforceable with the same continuing priority as described herein.

18. . The DIP Documents may from time
to time be amended, modified, or supplemented by the parties thereto without further order of the
Court if the amendment, modification, or supplement is (a) non-material or non-adverse to the
Debtors and (b) in accordance with the DIP Documents. In the case of a material amendment,
modification, or supplement to the DIP Documents that is adverse to the Debtors’ estates, the
Debtors shall provide notice (which shall be provided through electronic mail) to counsel to the
Committee, counsel to the Prepetition Term Loan Lenders, counsel to CNB and the U S. Trustee
(collectively, the * "), each of whom shall have ten (10) days from the date of such
notice to object in writing to such amendment, modification or supplement. If all Notice Parties
indicate that they have no objection to the amendment, modification or supplement (or if no
objections are timely received), the Debtors may proceed to execute the amendment,
modification or supplement, which shall become effective immediately upon execution. If a

Notice Party timely objects to such amendment, modification or supplement, approval of the
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Court (which may be sought on an expedited basis) will be necessary to effectuate the
amendment, modification or supplement; provided that such amendment, modification or
supplement shall be without prejudice to the right of any party in interest to be heard. Any
material modification, amendment or supplement that becomes effective in accordance with this
paragraph shall be filed with the Court.

19. . The use of borrowings under the DIP Facility and
the use of Cash Collateral shall be in accordance with the Budget, subject in all respects to the
variances set forth in the DIP Agreement. No later than December 20, 2018, the Debtors shall
propose an updated Budget for the period from January 1, 2019, through and including the
Maturity Date (as defined in the DIP Agreement). Thereafter, the Debtors shall propose an
updated Budget on the twentieth (20™) day of each month for the period from the first day of the
following month through the Maturity Date (as defined in the DIP Agreement). The Budget, and
any modification to, or amendment or update thereof, shall be approved in writing (including by
email) by, and shall be in form and substance satisfactory to, the DIP Administrative Agent in its
sole discretion and such updated budget shall not be effective until so approved and, subject to
the rights of the Committee as set forth in the following sentence, once so approved shall be
deemed an approved Budget hereunder and under the DIP Documents. The Budget shall be
updated, modified or supplemented by the Debtors with the written consent of the DIP
Administrative Agent and with notice to, and in consultation with, the Committee, and upon the
request of the DIP Administrative Agent from time to time in accordance with the DIP
Agreement (provided that any update, modification or supplement shall be approved in writing
by, and shall be in form and substance satisfactory to, the DIP Administrative Agent in its sole

discretion), and no such updated, modified or supplemented budget shall be effective until so
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approved and once approved shall be deemed the “Budget”; provided, however that in the event
that the DIP Administrative Agent and the Debtors cannot agree as to an updated, modified or
supplemented budget, the prior approved Budget shall continue in effect, with weekly details for
any periods after the initial 13-week period to be derived in a manner reasonably satisfactory to
the DIP Administrative Agent from the monthly budget prepared by the Debtors (and approved
by the DIP Administrative Agent in its sole discretion prior to the Closing Date) for these
Cases, and such disagreement shall give rise to an Event of Default under the DIP Agreement
once the period covered by the prior approved Budget has terminated; provided, however,
nothing herein shall prejudice the right of the Committee to challenge any material amendment
to the Budget, which challenge may be asserted by an appropriate motion to be heard on an
expedited basis. Each Budget delivered to the DIP Administrative Agent shall be accompanied
by such supporting documentation as reasonably requested by the DIP Administrative Agent
(which supporting documentation shall also be provided to the Committee) and shall be
prepared in good faith, with due care and based upon assumptions the Debtors believe to be
reasonable. A copy of any Budget (or updated Budget) shall be delivered to counsel for the
Prepetition Term Loan Lenders, the Committee and the U.S. Trustee after (or if) it has been
approved by the DIP Administrative Agent.

20. . The Debtors shall at all times comply with the
Budget, on the terms and subject to the variances set forth in the DIP Agreement. The Debtors
shall provide all reports and other information as required in the DIP Agreement (subject to the
grace periods provided therein) to the DIP Administrative Agent and the Committee so that they
receive such reports and information at substantially the same time. The Debtors’ failure to

comply with the Budget (on the terms and subject to the variances set forth in the DIP
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Agreement) or to provide the reports and other information required in the DIP Agreement shall
constitute an Event of Default (as defined herein), following the expiration of any applicable
grace period set forth in the DIP Agreement.

21. . The automatic stay imposed under
section 362(a)(2) of the Bankruptcy Code is hereby modified as necessary to effectuate all of the
terms and provisions of this Final Order, including to: (a) permit the Debtors to grant on a final
basis the DIP Liens, Adequate Protection Liens (if any), DIP Superpriority Claims, and
Prepetition ABL Superpriority Claim (if adequate protection is necessary); (b) permit the
Debtors to perform such acts as the DIP Administrative Agent and the Prepetition ABL
Administrative Agent each may reasonably request to assure the perfection and priority of the
liens granted herein; (c) permit the Debtors to incur all liabilities and obligations to the DIP
Administrative Agent, DIP Lenders, and Prepetition ABL Parties under the DIP Documents, the
DIP Facility, and this Final Order, as applicable; and (d) authorize the Debtors to pay, and the
DIP Administrative Agent and the DIP Lenders to retain and apply, payments made in
accordance with the terms of the Interim Order, this Final Order and the DIP Documents.

22. . This Final
Order shall be sufficient and conclusive evidence of the creation, validity, perfection, and
priority of all liens (including, without limitation, real property mortgages and deeds of trust)
granted under the Interim Order, this Final Order and confirmed herein, including the DIP Liens
and the Adequate Protection Liens (if any), without the necessity of filing or recording any
financing statement, mortgage, deed of trust, notice, or other instrument or document which may
otherwise be required under the law or regulation of any jurisdiction or the taking of any other

action (including, for the avoidance of doubt, entering into any deposit account control
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agreement, mortgage or deed of trust) to validate or perfect (in accordance with applicable non-
bankruptcy law) the DIP Liens and the Adequate Protection Liens, or to evidence or entitle the
DIP Administrative Agent, the DIP Lenders, and the Prepetition ABL Parties to the priorities
granted herein. All DIP Collateral shall be free and clear of other liens, claims and
encumbrances, except as described herein. Notwithstanding the foregoing, each of the DIP
Administrative Agent and the Prepetition ABL Administrative Agent is authorized to file, in the
applicable registries of deeds and other appropriate public records, as it in its sole discretion
deems necessary or advisable, (i) notice of this Final Order, and (ii) such financing statements,
security agreements, mortgages, deeds of trust, leasehold mortgages, notices of liens, and other
similar documents to perfect in accordance with applicable non-bankruptcy law or to otherwise
evidence the DIP Liens and the Adequate Protection Liens, and all such financing statements,
mortgages, deeds of trust, leasehold mortgages, notices, and other documents shall be deemed to
have been filed or recorded as of the Petition Date; provided, however, that no such filing or
recordation shall be necessary or required in order to create or perfect the DIP Liens or the
Adequate Protection Liens. The Debtors are authorized and directed to execute and deliver
promptly upon demand to the DIP Administrative Agent and the Prepetition ABL Administrative
Agent all such financing statements, mortgages, deeds of trust, leasehold mortgages, notices, and
other documents as the DIP Administrative Agent or the Prepetition ABL Administrative Agent
may reasonably request. Each of the DIP Administrative Agent and the Prepetition ABL
Administrative Agent, in its discretion, may file a photocopy of this Final Order as a financing
statement with any filing or recording office or with any registry of deeds or similar office, in
addition to or in lieu of such financing statements, notices of lien, or similar instrument. To the

extent that the Prepetition ABL Administrative Agent is the secured party under any security
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agreement, mortgage, leasehold mortgage, landlord waiver, credit card processor notices or
agreements, bailee letters, custom broker agreements, financing statement, deposit account
control agreements, deposit account instruction agreements or any other collateral documents or
relevant Prepetition ABL Documents then automatically and without further action, (i) the DIP
Administrative Agent shall be deemed to be a secured party under such documents, (ii) the DIP
Facility, together with any refinancings or replacements thereof, shall be deemed to be secured
obligations under such documents, and (iii) the applicable provisions of such documents shall
apply to the DIP Facility; all as fully and completely as if the DIP Administrative Agent was an
original secured party in such documents and the DIP F acility was an original secured
obligation in such documents; provided, however, that the foregoing provision shall not have
the effect of relating back the attachment or perfection of the DIP Liens to any date or time
prior to the Petition Date. To the extent the Prepetition ABL Administrative Agent is listed as
loss payee or additional insured under any of the Debtors’ insurance policies, the DIP
Administrative Agent shall also be deemed to be the secured party under such documents or to
be the loss payee or additional insured, as applicable. The Prepetition ABL Administrative
Agent shall serve as agent for the DIP Administrative Agent for purposes of perfecting the DIP
Administrative Agent’s liens on all DIP Collateral that, without giving effect to the Bankruptcy
Code and this Final Order, is of a type such that perfection of a lien therein may be
accomplished only by possession or control by a secured party.

23, . As a condition to the continued
extension of credit under the DIP Facility and the continued authorization to use Cash Collateral,
the Debtors have agreed that as of and commencing on the date of the Interim Hearing, the

Debtors shall apply all net proceeds of DIP Collateral (including, without limitation, Cash
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Collateral) and other payments received by the DIP Administrative Agent, including whether
sold in the ordinary course or otherwise, as provided in the DIP Agreement.

24.

(a) Unless the DIP Administrative Agent and the Prepetition ABL
Administrative Agent, as applicable, shall have provided their prior written consent, or all DIP
Obligations and all Prepetition ABL Obligations (excluding contingent indemnification obligations
for which no claim has been asserted) have been, or contemporaneously will be, indefeasibly paid
in full in cash and the lending commitments under the DIP F acility have terminated, any request to
the Court for the entry in any of these Cases or any Successor Cases of any order (including any
order confirming any plan of reorganization or liquidation) that authorizes any of the following
shall constitute an Event of Default (as defined herein) under this Final Order: (i) the obtaining of
credit or the incurring of indebtedness that is secured by a security, mortgage, deed of trust or
collateral interest or other lien on all or any portion of the DIP Collateral or Prepetition Collateral
and/or, except as set forth in P h 7 or Paragraph 15 of this Final Order, that is entitled to
administrative priority status, in each case that is superior to or pari passu with the DIP Liens, the
DIP Superpriority Claims, the Prepetition ABL Liens, the Adequate Protection Liens, and/or the
Prepetition ABL Superpriority Claim; (ii) the use of Cash Collateral for any purpose other than as
permitted in the DIP Documents and this Final Order; (iii) except as set forth in the DIP
Documents, the return of goods pursuant to section 546(h) of the Bankruptcy Code (or other return
of goods on account of any prepetition indebtedness) to any creditor of any Debtor or any
creditor’s taking any setoff or recoupment against any of its prepetition indebtedness based upon

any such return of goods pursuant to section 553 of the Bankruptcy Code or otherwise; or (iv) any
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modification of any of the DIP Administrative Agent’s, the DIP Lenders’, or the Prepetition ABL
Parties’ rights under the Interim Order, this Final Order, the DIP Documents or the Prepetition
ABL Documents, as applicable, with respect to any DIP Obligations or Prepetition ABL
Obligations.

(b) Until the DIP Obligations (excluding contingent indemnification
obligations for which no claim has been asserted) have been indefeasibly paid in full in cash, the
Debtors shall (i) maintain books, records, and accounts to the extent and as required by the DIP
Documents (and subject to the applicable grace periods set forth therein); (ii) reasonably cooperate
with, consult with, and provide to the DIP Administrative Agent all such information and
documents that any or all of the Debtors are obligated (including upon reasonable request by any of
the DIP Administrative Agent) to provide under the DIP Documents or the provisions of this Final
Order; (iii) upon reasonable advance notice, permit the DIP Administrative Agent, the Prepetition
ABL Administrative Agent, and the duly authorized representatives or agents of each of the DIP
Administrative Agent and the Prepetition ABL Administrative Agent, to visjt and inspect any of
the Debtors’ respective properties, to examine and make abstracts or copies from any of their
respective books and records, to tour the Debtors’ business premises and other properties, and to
discuss, and provide advice with respect to, their respective affairs, finances, properties, business
operations, and accounts with their respective officers, employees, independent public accountants,
and other professional advisors (other than legal counsel) as and to the extent required by the DIP
Documents and/or the Prepetition ABL Documents; (iv) permit the DIP Administrative Agent, the
Prepetition ABL Administrative Agent, and the duly authorized representatives or agents of each
of the DIP Administrative Agent and the Prepetition ABL Administrative Agent to consult with the

Debtors’ management and advisors on matters concerning the Debtors’ businesses, financial
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condition, operations, and assets; and (v)upon reasonable advance notice, permit the DIP
Administrative Agent and the Prepetition ABL, Administrative Agent to conduct, at their discretion
and at the Debtors’ cost and expense, field audits, collateral examinations, liquidation valuations,
and inventory appraisals at reasonable times in respect of any or all of the DIP Collateral and
Prepetition Collateral in accordance with the DIP Documents and the Prepetition ABL Documents.

25. . Subject to a timely and properly filed Challenge
commenced by the Challenge Deadline (which Challenge is successful as set forth in a final
judgment) and unless the Court orders otherwise for cause, in connection with any sale process
authorized by the Court, the DIP Administrative Agent and the DIP Lenders may credit bid up to
the full amount of outstanding DIP Obligations, including any accrued interest and expenses
(eacha“ ”) in any sale of any DIP Collateral, whether such sale is effectuated through
section 363 or section 1129 of the Bankruptcy Code, by a chapter 7 trustee under section 725 of
the Bankruptcy Code, or otherwise, subject in each case to the rights and duties of the parties
under the DIP Documents and to the provision of consideration sufficient to pay in full in cash
any senior liens on the collateral that is subject to the credit bid. Each of the DIP Administrative
Agent and the DIP Lenders shall be considered a “Qualified Bidder” with respect to its rights to
acquire all or any of the DIP Collateral by Credit Bid.

26. . If the Debtors, any trustee, any
examiner with expanded powers, or any responsible officer subsequently appointed in these
Cases or any Successor Cases, shall request authority to obtain credit or incur debt pursuant to
Bankruptcy Code sections 364(b), 364(c), or 364(d) or in violation of the DIP Documents at any
time prior to the indefeasible repayment in full of all DIP Obligations, and the termination of the

DIP Administrative Agent’s and the DIP Lenders’ obligation to extend credit under the DIP
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Facility, including subsequent to the confirmation of any plan with respect to any or all of the
Debtors and the Debtors’ estates, and such facilities are proposed to be secured by any DIP
Collateral, then such request shall constitute an Event of Default (as defined herein) under this
Final Order

27. . From and after the date of the entry of the Interim
Order, all collections and proceeds of any DIP Collateral or Prepetition Collateral or services
provided by any Debtor and all Cash Collateral (except as otherwise set forth in the DIP
Agreement) that shall at any time come into the possession, custody, or control of any Debtor, or
to which any Debtor is now or shall become entitled at any time, shall continue to be promptly
deposited in the same lock-box and/or deposit accounts into which the collections and proceeds
of the Prepetition Collateral were deposited under the Prepetition ABL Documents (or in such
other accounts as are designated by the DIP Administrative Agent from time to time)
(collectively, the ¢ ”), which accounts (except as otherwise set forth in
the DIP Agreement) shall be subject to the sole dominion and control of the DIP Administrative
Agent. All proceeds and other amounts in the Cash Collection Accounts shall be remitted to the
DIP Administrative Agent for application in accordance with the DIP Documents and this Final
Order. Unless otherwise agreed to in writing by the DIP Administrative Agent, or otherwise
provided for herein, the Debtors shall maintain no accounts except those identified in any cash
management order entered by the Court (a ¢ ). The Debtors and the
financial institutions where the Debtors’ Cash Collection Accounts are maintained (including
those accounts identified in any Cash Management Order) are authorized and directed to remit,
without offset or deduction, funds in such Cash Collection Accounts upon receipt of any

direction to that effect from the DIP Administrative Agent (for the avoidance of doubt and
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further to paragraph 22 of this Final Order, the DIP Administrative Agent shall be deemed to be
a party to the CNB Agreements for purposes of this Final Order and any Cash Management
Order). For the avoidance of doubt, nothing in the Interim Order, this Final Order or the DIP
Documents shall modify the accounts into which the U.S. Department of Health & Human
Services (“HHS”) and its component, the Centers for Medicare and Medicaid Services, provides
reimbursement to the Debtors as payment for services rendered under the Medicare program.
Furthermore, custody and control over the accounts to which the preceding sentence applies shall
remain consistent with the applicable Medicare laws, regulations and enrollment agreements,
including, but not limited to, the Electronic Funds Transfer (EFT) Authorization Agreement
(Form CMS-588).

28. . Until the indefeasible payment in full of
all DIP Obligations, all Prepetition ABL Obligations, and the termination of the DIP
Administrative Agent’s and the DIP Lenders’ obligation to extend credit under the DIP Facility,
the Debtors shall: (a) insure the DIP Collateral as required under the DIP Facility or the
Prepetition ABL Facility, as applicable; and (b) maintain the cash management system in effect
as of the Petition Date, as modified by any Cash Management Order, or as otherwise required by
the DIP Documents or this Final Order.

29. . Until, or contemporaneously with, the
indefeasible payment in full of all DIP Obligations and Prepetition ABL Obligations, the Debtors
shall not sell, transfer, lease, encumber or otherwise dispose of any portion of the DIP Collateral
or Prepetition Collateral other than in the ordinary course of business without the prior written
consent of the DIP Administrative Agent and Prepetition ABL Administrative Agent, as

applicable (and no such consent shall be implied, from any other action, inaction or acquiescence

50

109601184 10

19-01189-FLK11 Doc 242-9 Filed 06/11/19 Entered 06/11/19 11:45:12 Pg 10 of 35



Case 18-12491-CSS Doc 218 Filed 12/04/18 Page 51 of 75

by the DIP Administrative Agent, DIP Lenders, the Prepetition ABL Administrative Agent, or
the Prepetition ABL Parties, or from any order of this Court), except as otherwise provided for in
the DIP Documents or otherwise ordered by the Court.

30. . The commitment of the DIP Lenders shall
terminate and all amounts owing under the DIP F acility shall be due and payable on the earliest
to occur of the following (in any event, the « ”): (a) April 30, 2019; (b) the
effective date of a plan of reorganization confirmed in the Cases; (c) the date on which Borrower
consummates a transaction for the sale or disposition of all or substantially all of its assets; (d)
the termination of the Commitments pursuant to Section 2.4 or Section 9.1 of the DIP
Agreement; or (e)the date a Termination Declaration is delivered (as set forth below in
paragraph 33). On the DIP Termination Date: (a) all applicable DIP Obligations shall be
immediately due and payable, all commitments to extend credit under the applicable DIP Facility
will terminate, other than as required in paragraph 39 with respect to the Carve Out, all treasury
and cash management, hedging obligations and bank product obligations constituting
Obligations (as defined in the DIP Agreement) shall be cash collateralized, and bankers’
acceptances outstanding shall be cash collateralized in an amount equal to 105% of the face
amount thereof, and such cash collateral shall not be subject to or subordinate to the Carve Out;
(b) all authority to use Cash Collateral shall cease, provided, however, that during the Remedies
Notice Period (as defined herein), the Debtors may use Cash Collateral to pay payroll obligations
(other than severance) and other expenses that the DIP Administrative Agent approves as critical
to keeping the Debtors’ business operating subject to the Budget; provided further that following
delivery of the Carve Out Trigger Notice (as defined herein), the Debtors shall be entitled to fund

the Carve Out (as defined herein) in accordance with paragraph 39 of this Final Order; and (c)
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upon the expiration of the Remedies Notice Period, the DIP Administrative Agent shall be
entitled to exercise rights and remedies under the DIP Documents in accordance with this Final
Order (including paragraph 33).

31. . The occurrence of any of the following events, unless
waived by the DIP Administrative Agent in writing and in accordance with the terms of the DIP
Agreement, shall constitute an event of default (an ° ”): (a) the failure of the
Debtors to perform, in any respect, any of the terms, provisions, conditions, covenants, or
obligations under this Final Order, including the failure to comply with the Case Milestones (as
defined herein), or (b) the occurrence of an “Event of Default” under the DIP Agreement.

32. . As a condition to the continued access to the DIP Facility and

the continued use of Cash Collateral, the Debtors shall comply with the Sale Transaction

Milestones (as defined on Schedule 8.21 to the DIP Agreement attached as hereto),
which milestones are also set forth on hereto (as may be amended from time to time in
accordance with the DIP Documents, the ¢ ”). For the avoidance of doubt, the

failure of the Debtors to comply with any of the Case Milestones shall (a) constitute an Event of
Default under the DIP Agreement and this Final Order; (b) subject to the expiration of the
Remedies Notice Period (as defined below), result in the automatic termination of the Debtors’
authority to use Cash Collateral under this Final Order; and (c) permit the DIP Administrative
Agent, subject to paragraph 33, to exercise the rights and remedies provided for in this Final
Order and the DIP Documents. For the avoidance of doubt, each document or transaction
referenced on Schedule 2 and/or in connection with the Case Milestones shall be subject to the

review and approval of the DIP Administrative Agent in its sole discretion.
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33. . Immediately upon the
occurrence and during the continuation of an Event of Default, notwithstanding the provisions of
section 362 of the Bankruptcy Code, without any application, motion or notice to, hearing
before, or order from the Court, but subject to the terms of this Final Order (and the Remedies
Notice Period) (a) the DIP Administrative Agent may declare (any such declaration shall be
referred to herein as a * ”) (1) all DIP Obligations owing under the
respective DIP Documents to be immediately due and payable, (ii) the termination, reduction or
restriction of any further commitment to extend credit to the Debtors to the extent any such
commitment remains under the DIP Facility, (iii) termination of the DIP Facility and the DIP
Documents as to any future liability or obligation of the DIP Administrative Agent and the DIP
Lenders, but without affecting any of the DIP Liens or the DIP Obligations, and (iv) that the
application of the Carve Out has occurred through the delivery by the DIP Administrative Agent
of the Carve Out Trigger Notice (as defined herein) to the Debtors, the U.S. Trustee, counsel to
CNB and counsel to the Committee; and (b) the DIP Administrative Agent may declare a
termination, reduction or restriction on the ability of the Debtors to use Cash Collateral. The
Termination Declaration shall be given by electronic mail (or other electronic means) to counsel
to the Debtors, counsel to the Committee, counsel to the Prepetition Term Loan Lenders, counsel
to CNB and the U.S. Trustee. The automatic stay in the Cases otherwise applicable to the DIP
Administrative Agent, the DIP Lenders, and the Prepetition ABL Parties is hereby modified so
that five (5) business days after the date a Termination Declaration is delivered (the

"), subject to first funding the Carve Out (as defined herein), the DIP
Administrative Agent and the DIP Lenders shall be entitled to exercise their rights and remedies

in accordance with the DIP Documents and this Final Order to satisfy the DIP Obligations, DIP
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Superpriority Claims, and DIP Liens; provided that upon the repayment in full of the DIP
Obligations, the Prepetition ABL Administrative Agent shall be entitled to exercise its rights and
remedies in accordance with the Prepetition ABL Documents and this Final Order to satisfy the
Prepetition ABL Obligations, the Adequate Protection Liens, and the Prepetition ABL
Superpriority Claim. During the Remedies Notice Period, the Debtors and/or the Committee
shall be entitled to seck an emergency hearing within the Remedies Notice Period. Unless the
Court orders otherwise, the automatic stay, as to DIP Administrative Agent, the DIP Lenders,
and the Prepetition ABL Administrative Agent, as applicable, shall automatically be terminated
at the end of the Remedies Notice Period without further notice or order. Upon expiration of the
Remedies Notice Period, the DIP Administrative Agent, the DIP Lenders, and, the Prepetition
ABL Administrative Agent shall be permitted to exercise all remedies set forth herein, in the DIP
Documents or the Prepetition ABL Documents, as applicable, and as otherwise available at law
without further order of or application or motion to the Court consistent with the Subordination
Agreements, the DIP Agreement and paragraph 29 of this Final Order.
34.

. The DIP Administrative Agent, the DIP Lenders,
and the Prepetition ABL Parties have acted in good faith in connection with the Interim Order
and this Final Order and are entitled to rely upon the protections granted herein, in the Interim
Order and by section 364(e) of the Bankruptcy Code. Based on the findings set forth in the
Interim Order, this Final Order and the record made during the Interim Hearing and the Final
Hearing, and in accordance with section 364(e) of the Bankruptcy Code, in the event any or all
of the provisions of the Interim Order or this Final Order are hereafter reargued, reconsidered,

reversed, modified, amended, or vacated by a subsequent order of this Court or any other court,
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the DIP Administrative Agent, the DIP Lenders, and the Prepetition ABL Parties are entitled to
the protections provided in section 364(e) of the Bankruptcy Code to the maximum extent set
forth therein.

35. . The Debtors are authorized and directed to pay
(a) all reasonable and documented prepetition and postpetition fees and out-of-pocket expenses
due and outstanding as of the Petition Date of the Prepetition ABL Administrative Agent in
accordance with the Prepetition ABL Documents, and (b) all reasonable and documented
prepetition and postpetition fees and out-of-pocket expenses of the DIP Administrative Agent,
the DIP Lenders, in connection with the DIP Facility, as provided in the DIP Documents
including attorneys’ fees, monitoring and appraisal fees, financial advisory fees, fees and
expenses of other consultants, and indemnification and reimbursement of fees and expenses.
Payment of all such fees and expenses shall not be subject to allowance by the Court. Such
professionals shall deliver a reasonably detailed summary of services provided, which summary
may be redacted or modified to the extent necessary to delete any information subject to the
attorney-client privilege, any information constituting attorney work product, or any other
confidential information, and the provision of such invoices shall not constitute any waiver of the
attorney client privilege or of any benefits of the attorney work product doctrine) to the U.S.
Trustee and counsel for the Committee contemporaneously with the delivery of such fee and
expense statements to the Debtors. The U.S. Trustee reserves the right, subject to the approval of
the Court, to request a non-redacted version of such summary. Any objections raised by the
Debtors, the U.S. Trustee or the Committee with respect to such invoices must be in writing and
state with particularity the grounds therefor and must be submitted to the applicable professional

within ten (10) business days of the receipt of such invoice; if after ten (10) days such objection
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remains unresolved, it will be subject to resolution by the Court. Pending such resolution, the
undisputed portion of any such invoice will be paid promptly by the Debtors. Notwithstanding
the foregoing, the Debtors are authorized and directed to pay on the Closing Date all reasonable
and documented fees, costs, and out-of-pocket expenses of the DIP Administrative Agent, the
DIP Lenders, and the Prepetition ABL, Administrative Agent incurred on or prior to such date.
No attorney or advisor to the DIP Administrative Agent, the DIP Lenders or any Prepetition
ABL Party shall be required to file an application seeking compensation for services or
reimbursement of expenses with the Court.

36. . The Debtors shall indemnify and hold harmless the DIP
Administrative Agent and the DIP Lenders in accordance with the terms and conditions of the
DIP Agreement. Upon the repayment in full in cash of the DIP Revolving Loans, the Debtors
shall pay $500,000 from proceeds of the DIP Collateral into an indemnity account (the “DIP

") subject to first priority liens of the DIP Administrative Agent, for the
benefit of the DIP Administrative Agent and the DIP Lenders. The DIP Indemnity Account shall
secure contingent indemnification obligations and other contingent claims arising under the DIP
Agreement, the other DIP Documents or otherwise in respect of the DIP Obligations until such
time as the DIP Administrative Agent and the DIP Lenders receive releases and discharges of
claims and liabilities in form and substance reasonably satisfactory to the DIP Administrative
Agent and the DIP Lenders.

37. . The DIP Administrative Agent, the DIP Lenders, and
Prepetition ABL Parties will not be required to file proofs of claim in any of the Cases or
Successor Cases for any claim allowed herein. Notwithstanding any order entered by the Court in

relation to the establishment of a bar date in any of the Cases or Successor Cases to the contrary,
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the Prepetition ABL Administrative Agent, on behalf of itself and the Prepetition ABL Parties, is
hereby authorized and entitled, in its sole discretion, but not required, to file (and amend and/or
supplement, as it sees fit) a proof of claim and/or aggregate proofs of claim in each of the Cases
or Successor Cases with respect to the Prepetition ABL Obligations. Any proof of claim filed by
the Prepetition ABL Administrative Agent shall be deemed to be in addition to and not in lieu of
any other proof of claim that may be filed by any of the Prepetition ABL Parties. Any order
entered by the Court in relation to the establishment of a bar date in any of the Cases or
Successor Cases shall not apply to any claim of the DIP Administrative Agent, the DIP Lenders,
and the Prepetition ABL Parties arising under, or in connection with, the DIP Documents or the
Prepetition ABL Documents, as applicable.

38. . Without limiting the rights of access
and information afforded the DIP Administrative Agent and the DIP Lenders under the DIP
Documents, the Debtors shall be, and hereby are, required to afford representatives, agents
and/or employees of the DIP Administrative Agent and the Prepetition ABL Administrative
Agent reasonable access to the Debtors’ premises and their books and records in accordance with
the DIP Documents and the Prepetition ABL Documents, as applicable, and shall reasonably
cooperate, consult with, and provide to such persons all such information as may be reasonably
requested. The DIP Lenders may participate in any such visit or inspection at the expense of the
Debtors as set forth in the DIP Documents. In addition, the Debtors authorize their independent
certified public accountants, financial advisors, investment bankers and consultants, to cooperate,
consult with, and provide to the DIP Administrative Agent and the Prepetition ABL
Administrative Agent all such information as may be reasonably requested with respect to the

business, results of operations and financial condition of any of the Debtors.
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39.

(a) Subject to the terms and conditions contained in this p h 39,
the DIP Liens, DIP Superpriority Claims, the Prepetition ABL Liens, the Adequate Protection
Liens and the Prepetition ABL Superpriority Claim are all subordinate to the following
(collectively, the ¢ ”):

()] Allowed administrative expenses pursuant to 28 U.S.C.
§ 1930(a)(6) for fees, together with the statutory rate of interest, payable to the Office of the United
States Trustee, as determined by agreement of the U.S. Trustee or by final order of this Court and
28 U.S.C. § 156(c) for fees required to be paid to the Clerk of this Court;

(i)  All accrued and unpaid fees, disbursements, costs and
expenses, allowed at any time by this Court and incurred by professionals retained by the
Debtors or the Committee (the « ), through the date of service of a Carve Out
Trigger Notice (as defined below), up to and as limited by the Budget amounts for each Case
Professional or category of Case Professional through the date of service of said Carve Out
Trigger Notice (including partial amounts for any Carve Out Trigger Notice given other than at
the end of a week, and after giving effect to all carryforwards and carrybacks from prior or
subsequent favorable budget variances for such Case Professional), less the amount of any
prepetition retainers received by such Case Professionals and not previously returned or applied
to fees and expenses; and

(i)  All accrued and unpaid fees, disbursements and expenses incurred
by the Case Professionals from and after the date of service of a Carve Out Trigger Notice, to the
extent allowed at any time, in an aggregate amount not to exceed $200,000 (the ¢ ™)

less the amount of any prepetition retainers received by such Case Professionals and not applied to
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the fees, disbursements, costs and expenses set forth in clause (ii) above. The Carve Out Cap shall
be reduced on a dollar-for-dollar basis by any payments of fees or expenses of the Case
Professionals made after delivery of the Carve Out Trigger Notice in respect of fees and
expenses incurred after delivery of the Carve Out Trigger Notice. For purposes of the foregoing,
¢ ” shall mean a written notice delivered by the DIP Administrative
Agent to the Debtors and their counsel, the U.S. Trustee, counsel to CNB, counsel to the
Prepetition Term Loan Lenders and lead counsel to the Committee, which notice may be
delivered at any time by the DIP Administrative Agent (a) in connection with the repayment in
full in cash of the DIP Obligations and the Prepetition ABL Obligations or (b) following the
occurrence and continuance of any Event of Default and, in any case, shall specify that it is a
“Carve Out Trigger Notice.” Coincident with the repayment in full in cash of the DIP
Obligations and the Prepetition ABL Obligations (the date of such repayment, the “
Date”), an amount equal to the Carve Out (as of the Repayment Date), shall, to the extent
reflected in the most recent borrowing base certificate delivered to the DIP Administrative
Agent by the Debtors and maintained as part of a reserve against the borrowing base, be funded
(to the extent of any shortfall therein) with the proceeds of the DIP Facility (which shall then
constitute DIP Obligations) and be included in the repayment amount). Following delivery of a
Carve Out Trigger Notice, upon the funding of the Carve Out as of the date of the Carve Out
Trigger Notice, none of the DIP Administrative Agent, the DIP Lenders, and the Prepetition
ABL Parties shall have any further liability whatsoever for the Carve Out (including any
amounts described in subsections (a)(i)-(iii) above) or any subordination in respect thereof.

(b) For the avoidance of doubt (but subject to subsection (a)(iii) above),

the Carve Out shall be senior to the DIP Liens, the DIP Superpriority Claim, the Prepetition ABL

59

109601184 10

19-01189-FLK11 Doc 242-9 Filed 06/11/19 Entered 06/11/19 11:45:12 Pg 19 of 35



Case 18-12491-CSS Doc 218 Filed 12/04/18 Page 60 of 75

Liens, the Adequate Protection Liens and the Prepetition ABL Superpriority Claim, and any and all
other forms of adequate protection, liens or claims securing the DIP Obligations and/or the
Prepetition ABL Obligations.

(© Nothing herein, including the inclusion of line items in the Budget
for Case Professionals, shall be construed as consent to the allowance of any particular
professional fees or expense of the Debtors, of the Committee, or of any other person or shall
affect the right of the DIP Administrative Agent, the Prepetition ABL Administrative Agent, or the
Prepetition ABL Parties to object to the allowance and payment of such fees and expenses. The
DIP Administrative Agent, the DIP Lenders and the Prepetition ABL Parties shall not be
responsible for the direct payment or reimbursement of any fees or disbursements of any Case
Professionals incurred in connection with the Cases or any Successor Cases under any chapter of
the Bankruptcy Code. Nothing in the Interim Order, this Final Order or otherwise shall be
construed to obligate the DIP Administrative Agent, the DIP Lenders or the Prepetition ABL
Parties in any way to pay compensation to or to reimburse expenses of any Case Professional, or to
guarantee that the Debtors have sufficient funds to pay such compensation or reimbursement.

40.
The DIP Facility, the DIP Collateral, the Prepetition Collateral, the Cash Collateral and the
Carve Out may not be used in connection with: (a) except to contest the occurrence of an Event
of Default, preventing, hindering, or delaying any of the DIP Administrative Agent’s, the DIP
Lenders’, or the Prepetition ABL Parties’ enforcement or realization upon any of the DIP
Collateral or Prepetition Collateral; (b) using or seeking to use Cash Collateral except as
provided for in this Final Order and the DIP Documents; (c) except as permitted in the DIP

Documents, selling or otherwise disposing of DIP Collateral without the consent of the DIP
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Administrative Agent; (d) except as permitted in the DIP Documents, using or seeking to use any
insurance proceeds constituting DIP Collateral without the consent of the DIP Administrative
Agent; (e) except as permitted in the DIP Documents, incurring Indebtedness (as defined in the
DIP Agreement) without the prior consent of the DIP Administrative Agent; (f) seeking to
amend or modify any of the rights granted to the DIP Administrative Agent, the DIP Lenders, or
the Prepetition ABL Parties under the Interim Order, this Final Order, the DIP Documents, or the
Prepetition ABL Documents, including seeking to use Cash Collateral and/or DIP Collateral on a
contested basis; (g) objecting to or challenging in any way the DIP Liens, the DIP Obligations,
the Prepetition ABL Liens, the Prepetition ABL Obligations, the DIP Collateral (including Cash
Collateral) or, as the case may be, Prepetition Collateral, or any other claims or liens, held by or
on behalf of any of the DIP Administrative Agent, the DIP Lenders, or the Prepetition ABL
Parties, respectively; (h) asserting, commencing, or prosecuting any claims or causes of action
whatsoever, including any actions under chapter 5 of the Bankruptcy Code or applicable state
law equivalents or actions to recover or disgorge payments, against any of the DIP
Administrative Agent, the DIP Lenders, the Prepetition ABL Parties, or any of their respective
affiliates, agents, attorneys, advisors, professionals, officers, directors, and employees; i)
litigating, objecting to, challenging, or contesting in any manner, or raising any defenses to, the
validity, extent, amount, perfection, priority, or enforceability of any of the DIP Obligations, the
DIP Liens, the Prepetition ABL Liens, the Prepetition ABL Obligations or any other rights or
interests of any of the DIP Administrative Agent, the DIP Lenders, or the Prepetition ABL
Parties; or (j) seeking to subordinate, recharacterize, disallow or avoid the DIP Obligations or the
Prepetition ABL Obligations; provided, however, that the Carve Out and such collateral proceeds

and loans under the DIP Documents may be used for allowed fees and expenses, in an amount
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not to exceed, subject to the Final Order, $100,000 in the aggregate (the ¢
Amount”), incurred solely by the Committee, in investigating (but not prosecuting or
challenging) the validity, enforceability, perfection, priority or extent of the Prepetition ABL
Liens and the Prepetition ABL Obligations, in accordance with paragraph 42 of this Final Order;
, , that nothing in this Final Order shall prevent the Committee from seeking or
obtaining payment and reimbursement of its professional fees and expenses from the Excluded
Assets or the proceeds thereof or any other assets (or proceeds thereof) (if any) that are not
subject to the DIP Liens or the Prepetition ABL Liens.

41. . Nothing herein shall be construed as a
consent to the allowance of any professional fees or expenses or shall affect the right of the DIP
Administrative Agent, the DIP Lenders, or the Prepetition ABL Parties to object to the allowance
and payment of such fees and expenses. So long as an unwaived Event of Default has not
occurred, the Debtors shall be permitted to pay fees and expenses allowed and payable by final
order (that has not been vacated or stayed, unless the stay has been vacated) under sections 328,
330, 331, and 363 of the Bankruptcy Code, as the same may be due and payable, as reflected in
the most recent Budget provided by the Debtors to the DIP Administrative Agent.

42,

(a) Generally. The admissions, stipulations, agreements, releases, and
waivers set forth in the Interim Order and this Final Order as to the Prepetition ABL Parties, the
DIP Administrative Agent, the DIP Lenders and the Prepetition ABL Facility (including the
Debtors’ Stipulations, collectively, the * ””) are and shall be
binding on the Debtors. In addition, the Prepetition Lien and Claim Stipulations shall be binding on

any subsequent trustee, responsible person, examiner with expanded powers, any other estate

62

109601184 10

19-01189-FLK11 Doc 242-9 Filed 06/11/19 Entered 06/11/19 11:45:12 Pg 22 of 35



Case 18-12491-CSS Doc 218 Filed 12/04/18 Page 63 of 75

representative, and all creditors and parties in interest and all of their successors in interest and
assigns, including the Committee, unless, and solely to the extent that, a party in interest with
standing and requisite authority (other than the Debtors, as to which any Challenge (as defined
below) is irrevocably waived and relinquished) (i) has timely filed the appropriate pleadings, and
timely commenced the appropriate proceeding required under the Bankruptcy Code and
Bankruptcy Rules, including as required pursuant to Part VII of the Bankruptcy Rules (in each case
subject to the limitations set forth in this paragraph 42) challenging the Prepetition Lien and Claim
Stipulations (each such proceeding or appropriate pleading commencing a proceeding or other
contested matter, a ”) no later than January 21, 2019 (the * ”), as
such applicable date may be extended in writing from time to time in the sole discretion of the
Prepetition ABL. Administrative Agent (with respect to the Prepetition ABL Documents), or by
this Court for good cause shown pursuant to an application filed by a party in interest prior to the
expiration of the Challenge Deadline; and (11) this Court enters judgment in favor of the plaintiff or
movant in any such timely and properly commenced Challenge proceeding and any such Jjudgment
has become a final judgment that is not subject to any further review or appeal. In the event that, on
or before five (5) days prior to the expiration of the Challenge deadline (i.e., January 16, 2019, as
to a Challenge Deadline of January 21, 2019), the Committee presents in good faith to the
Prepetition ABL Administrative Agent findings that indicate that the Committee has a valid
Challenge, the Challenge Deadline shall be tolled (as to the Committee only) through and
including the earlier of (I) five (5) days after the Prepetition Agent declines to agree to the relief
and/or remedy requested by the Committee in connection with such Challenge (which five (5) day
period shall not be deemed to expire on any date earlier than the Challenge Deadline), or

(II) January 31, 2019 (the dates referenced in this sentence may be extended in writing from time

63

109601184 10

19-01189-FLK11 Doc 242-9 Filed 06/11/19 Entered 06/11/19 11:45:12 Pg 23 of 35



Case 18-12491-CSS Doc 218 Filed 12/04/18 Page 64 of 75

to time in the sole discretion of the Prepetition ABL Agent). The Committee shall have standing
and requisite authority to file a Challenge as to the amount of the claims of the Prepetition ABL
Lenders and the Prepetition ABL Administrative Agent and as to the validity, extent and priority of
the Prepetition ABL Liens; , , that the Commiittee, absent a further order of the
Court, shall not have standing or authority to file or prosecute any other Challenge, right, claim or
cause of action. Notwithstanding the foregoing, if a chapter 11 trustee is appointed or the Cases
are converted to chapter 7 prior to the expiration of the Challenge Deadline, (1) the chapter 11
trustee or chapter 7 trustee, as applicable, shall have until the later of the Challenge Deadline or the
tenth (10th) day after the appointment of the chapter 11 trustee or the conversion of the Cases to
chapter 7, as applicable, to commence a Challenge, subject to any further extension by order of the
Court for cause; and (2) if the Committee has asserted a Challenge prior to the Challenge Deadline,
the chapter 11 trustee or chapter 7 trustee will stand in the shoes of the Committee in such
Challenge. For the avoidance of doubt, the Challenge Deadline shall not apply to the assertion or
filing of claims or causes of action against any person or entity other than the Prepetition ABL
Administrative Agent and the Prepetition ABL Lenders.

(b) Binding Effect. To the extent no Challenge is timely and properly
commenced by the Challenge Deadline, or to the extent such proceeding does not result in a final
and non-appealable judgment or order of this Court that is inconsistent with the Prepetition Lien
and Claim Stipulations, then, without further notice, motion, or application to, order of, or hearing
before, this Court and without the need or requirement to file any proof of claim, the Prepetition
Lien and Claim Stipulations shall, pursuant to this Final Order, become binding, conclusive, and
final on any person, entity, or party in interest in the Cases, and their successors and assigns, and in

any Successor Case for all purposes and shall not be subject to challenge or objection by any party
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in interest, including a trustee, responsible individual, examiner with expanded powers, or other
representative of the Debtors” estates. Notwithstanding anything to the contrary herein, if any such
proceeding is properly and timely commenced, the Prepetition Lien and Claim Stipulations shall
nonetheless remain binding on all other parties in interest and preclusive as provided in
subparagraph (a) above except to the extent that any of such Prepetition Lien and Claim
Stipulations is expressly the subject of a timely and properly filed Challenge, which Challenge is
successful as set forth in a final judgment as provided in subparagraph (a) above. To the extent any
such Challenge proceeding is timely and properly commenced, the Prepetition ABL Parties shall
be entitled to payment of the related costs and expenses, including, but not limited to, reasonable
attorneys’ fees, incurred under the Prepetition ABL Documents in defending themselves in any
such proceeding as adequate protection. Upon a successfil Challenge brought pursuant to this
paragraph 42, the Court may fashion any riate remedy
(c) Stipulations as to Other Parties. For the avoidance of doubt, the
deadlines set forth in Paragraph 42(a) shall not apply to the admissions, stipulations, agreements,
releases and waivers set forth in the Interim Order and this Final Order as to extensions of credit,
liens, pledges, mortgages or other claims (affirmative or otherwise) or encumbrances (the “Non-
”) held or asserted by parties (the ¢ ”)
other than the Prepetition ABL Parties, the DIP Administrative Agent and/or the DIP Lenders.
Furthermore, the Committee shall have standing and requisite authority to file a complaint against
any such Non-Prepetition ABL Parties challenging the Non-Prepetition ABL Parties’ Claims;
R , to the extent that the Debtors, in the Interim Order and this Final Order, made

no such admission, stipulation, agreement, release and waiver against a Non-Prepetition ABL
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Party, then such authority and standing shall remain with the Debtors, absent the Court ordering
otherwise.

43. . For the avoidance of doubt,
nothing in the Interim Order, this Final Order or the DIP Documents shall affect, modify or
impair any governmental unit’s recoupment or setoff rights, claims, or defenses, and/or the
priority of such recoupment and setoff rights, claims, and defenses. Nothing contained in this
Order should be construed to relieve the Debtors of any legal duties or obligations to any
governmental unit under applicable non-bankruptcy laws and regulations. Nothing contained in
this Order should be construed to affect the exclusive Jurisdiction of HHS to adjudicate and pay
Medicare claims in the ordinary course; provided, however, that the Debtors, the Committee, the
Prepetition ABL Administrative Agent and the DIP Administrative Agent reserve the right to
contest HHS” exclusive jurisdiction at a later date.

44, - Except as explicitly provided for herein, this
Final Order does not create any ri ghts for the benefit of any third party, creditor, equity holder or
any direct, indirect, or incidental beneficiary.

45, . No costs or expenses of administration which
have been or may be incurred in the Cases at any time shall be charged against the DIP
Administrative Agent, the DIP Lenders, the Prepetition ABL Parties, or any of their respective
claims, the DIP Collateral, or the Prepetition Collateral pursuant to sections 105 or 506(c) of the
Bankruptcy Code, or otherwise, without the prior written consent of the DIP Administrative
Agent, the DIP Lenders or the Prepetition ABL Administrative Agent, as applicable, and no such
consent shall be implied from any other action, inaction, or acquiescence by any such agents or

lenders.
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46. . The DIP Administrative
Agent, the DIP Lenders, and the Prepetition ABL Parties shall not be subject to the equitable
doctrine of “marshaling” or any other similar doctrine with respect to any of the DIP Collateral
or the Prepetition Collateral, as the case may be, and proceeds shall be received and applied
pursuant to this Final Order and the DIP Documents notwithstanding any other agreement or
provision to the contrary; , , that, unless an Event of Default has occurred and
remains in existence, the DIP Administrative Agent and the DIP Lenders shall use reasonable
efforts (and, as a component of such efforts, shall endeavor to reasonably cooperate with the
Debtors and the Committee) to satisfy claims on account of (i) DIP Revolving Loans from DIP
Collateral that is also Prepetition Collateral or the proceeds thereof, and (ii) DIP Term Loans
from DIP Collateral that is not Prepetition Collateral or the proceeds thereof; , further,

, that unless an Event of Default has occurred and remains in existence, the DIP
Administrative Agent and the DIP Lenders shall use reasonable efforts (and, as a component of
such efforts, shall endeavor to reasonably cooperate with the Debtors and the Committee) to
satisfy claims on account of DIP Term Loans from assets constituting DIP Collateral that are not
Commercial Tort Claims.

47. - The Prepetition ABL Parties shall each be entitled to all
of the rights and benefits of section 552(b) of the Bankruptcy Code, and the “equities of the
case” exception under section 552(b) of the Bankruptcy Code shall not apply to the Prepetition
ABL Parties, with respect to proceeds, product, offspring or profits of any of the Prepetition
Collateral.

48. . Notwithstanding anything contained herein to

the contrary (but subject to the last sentence of this paragraph 48, which shall control in the event
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of any conflict) and without limiting any other rights or remedies of the DIP Administrative
Agent exercisable on behalf of the DIP Lenders contained in this Final Order, the DIP
Documents, or otherwise available at law or in equity, and subject to the terms of the DIP
Documents, upon written notice to the landiord of any leased premises that an Event of Default
or the DIP Termination Date has occurred and is continuing, the DIP Administrative Agent may,
subject to the applicable notice provisions, if any, in this Final Order and any separate applicable
agreement by and between such landlord and the DIP Administrative Agent, enter upon any
leased premises of the Debtors for the purpose of exercising any remedy with respect to DIP
Collateral located thereon and shall be entitled to all of the Debtors® rights, privileges and
responsibilities as lessee under such lease without interference from the landlords thereunder.
Nothing herein shall require the DIP Administrative Agent to assume any lease as a condition to
the rights afforded in this p h. For the avoidance of doubt, subject to (and without waiver
of) the rights of the DIP Administrative Agent and the DIP Lenders under applicable
nonbankruptcy law, the DIP Administrative Agent and/or the DIP Lenders can only enter upon a
leased premises in accordance with (1) a separate agreement with the landlord at the applicable
leased premises or (ii) upon entry of an order of this Court obtained by motion of the DIP
Administrative Agent and/or the DIP Lenders on such notice to the applicable landlord as shall
be required by the Court.

49, . Nothing in the Interim Order, this Final
Order, any of the DIP Documents, or any other documents related thereto shall in any way be
construed or interpreted to impose or allow the imposition upon the DIP Administrative Agent,
the DIP Lenders or the Prepetition ABL Parties of any liability for any claims arising from any

activities by the Debtors in the operation of their businesses or in connection with the
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administration of these Cases. The DIP Administrative Agent and the DIP Lenders shall not,
solely by reason of having made loans under the DIP Facility, be deemed in control of the
operations of the Debtors or to be acting as a “responsible person” or “owner or operator” with
respect to the operation or management of the Debtors (as such terms, or any similar terms, are
used in the United States Comprehensive Environmental Response, Compensation and Liability
Act, 42 U.S.C. §§ 9601 et seq., as amended, or any similar federal or state statute). Nothing in
the Interim Order, this Final Order or the DIP Documents, shall in any way be construed or
interpreted to impose or allow the imposition upon the DIP Administrative Agent, the DIP
Lenders, or any of the Prepetition ABL Parties of any liability for any claims arising from the
prepetition or postpetition activities of any of the Debtors.

50. . As of the entry of the Interim Order
and to the fullest extent provided by applicable law, the DIP Administrative Agent (on behalf of
the DIP Lenders) and the Prepetition ABL Administrative Agent (on behalf of the Prepetition
ABL Lenders) were, and were deemed to be, without any further action or notice, named as
additional insured and loss payee on each insurance policy maintained by the Debtors that in any
way relates to the DIP Collateral or proceeds thereof.

51. . Nothing in this Final Order shall be
construed to constitute a substantive consolidation of any of the Debtors’ estates, it being
understood, however, that Debtors shall be jointly and severally liable for the obligations
hereunder and all DIP Obligations in accordance with the terms hereof and of the DIP Facility
and the DIP Documents.

52. - Based on the findings and rulings

herein regarding the integrated nature of the DIP Facility and the Prepetition ABL Documents
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and the relation back of the DIP Liens, in no event shall any alleged right of reclamation or
return (whether asserted under section 546(c) of the Bankruptcy Code or otherwise) be deemed
to have priority over the DIP Liens.

53. . Notwithstanding anything herein to the contrary, the
entry of this Final Order is without prejudice to, and does not constitute a waiver of, expressly or
implicitly, subject to the DIP Documents, the Prepetition ABL Documents and the Subordination
Agreements, as applicable: (a) the DIP Administrative Agent’s, the DIP Lenders’ and the
Prepetition ABL Administrative Agent’s right to seek any other or supplemental relief in respect
of the Debtors; (b) any of the rights of any of the DIP Administrative Agent, the DIP Lenders,
and/or the Prepetition ABL Administrative Agent under the Bankruptcy Code or under non-
bankruptcy law, including the right to (i) request modification of the automatic stay of section
362 of the Bankruptcy Code, (ii) request dismissal of any of the Cases or Successor Cases,
conversion of any of the Cases to cases under chapter 7, or appointment of a chapter 11 trustee or
examiner with expanded powers, or (iii) propose, subject to the provisions of section 1121 of the
Bankruptcy Code, a chapter 11 plan or plans; or (c) any other rights, claims or privileges
(whether legal, equitable or otherwise) of any of the DIP Administrative Agent, the DIP
Lenders, or the Prepetition ABL Parties. Notwithstanding anything herein to the contrary, the
entry of this Final Order is without prejudice to, and does not constitute a waiver of, expressly
or implicitly, the Debtors’, the Committee’s, or any party in interest’s right to oppose any of
the relief requested in accordance with the immediately preceding sentence except as expressly
set forth in this Final Order.

54. The failure of the DIP

Administrative Agent, the DIP Lenders, or Prepetition ABL Parties to seek relief or otherwise
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exercise their rights and remedies under this Final Order, the DIP Documents, the Prepetition
ABL Documents, or applicable law, as the case may be, shall not constitute a waiver of any of
the rights hereunder, thereunder, or otherwise of the DIP Administrative Agent, the DIP
Lenders, the Prepetition ABL Parties, the Comnmittee, or any party in interest.

55. . Immediately upon execution by this
Court, the terms and provisions of this Final Order shall become valid and binding upon and
inure to the benefit of the Debtors, the DIP Administrative Agent, the DIP Lenders, the
Prepetition ABL Parties, all other creditors of any of the Debtors, the Committee (and all other
(if any) court-appointed committees), and all other parties-in-interest and their respective
successors and assigns, including any trustee or other fiduciary hereafter appointed in any of
the Cases, any Successor Cases, or upon dismissal of any Case or Successor Case.

56. - Until and unless the DIP Obligations
and the Prepetition ABL Obligations (other than contingent obligations with respect to then
unasserted claims) have been indefeasibly paid in full in cash (such payment being without
prejudice to any terms or provisions contained in the DIP F acility which survive such discharge
by their terms), and all commitments to extend credit under the DIP Facility have been
terminated, the Debtors irrevocably waive the right to seek and shall not seek or consent to,
directly or indirectly: (a) without the prior written consent of the DIP Administrative Agent and
the Prepetition ABL Administrative Agent, (i) any modification, stay, vacatur or amendment to
this Final Order; or (ii)a priority claim for any administrative expense or unsecured claim
against the Debtors (now existing or hereafter arising of any kind or nature whatsoever,
including any administrative expense of the kind specified in sections 503(b), 506(c), 507(a) or

507(b) of the Bankruptcy Code) in any of the Cases or Successor Cases, equal or superior to the
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DIP Superpriority Claims or Prepetition ABL Superpriority Claim, other than the Carve Out and
other than as set forth in Paragraph 7 or P h 15 of this Final Order; (b) without the prior
written consent of the DIP Administrative Agent and the Prepetition ABL Administrative Agent
for any order allowing use of Cash Collateral (other than as permitted during the Remedies
Notice Period) resulting from DIP Collateral or Prepetition Collateral; (c) without the prior
written consent of the DIP Administrative Agent, any lien on any of the DIP Collateral with
priority equal or superior to the DIP Liens, except as specifically provided in the DIP
Documents; or (d) without the prior written consent of the Prepetition ABL Administrative
Agent, any lien on any of the DIP Collateral with priority equal or superior to the Prepetition
ABL Liens or Adequate Protection Liens (other than the DIP Liens). The Debtors irrevocably
waive any right to seek any amendment, modification or extension of this Final Order without
the prior written consent, as provided in the foregoing, of the DIP Administrative Agent and the
Prepetition ABL Administrative Agent, and no such consent shall be implied by any other action,
inaction or acquiescence of the DIP Administrative Agent or the Prepetition ABL Administrative
Agent.

57. . Nothing in this Final
Order shall alter or affect the rights or obligations of the Debtors, the DIP Administrative Agent,
the DIP Lenders, and the Prepetition ABL Parties under the Subordination Agreements.

58. Final Or . In the event of any inconsistency between the
terms and conditions of the DIP Documents, the Interim Order and/or this Final Order, the
provisions of this Final Order shall govern and control.

59. . Subject to a timely and properly filed Challenge commenced

by the Challenge Deadline (which Challenge is successful as set forth in a final judgment), the
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DIP Obligations and the obligations of the Debtors with respect to the adequate protection
provided herein shall not be discharged by the entry of an order confirming any plan of
reorganization in any of the Cases, notwithstanding the provisions of section 1141(d) of the
Bankruptcy Code, unless such obligations have been indefeasibly paid in full in cash (other than
contingent indemnification obligations for which no claim has been asserted), on or before the
effective date of such confirmed plan of reorganization, unless each of the DIP Administrative
Agent, the DIP Lenders, and the Prepetition ABL Administrative Agent, as applicable, has
otherwise agreed in writing.

60. . The provisions of this Final Order and any actions taken
pursuant hereto shall survive entry of any order which may be entered: (a) confirming any plan of
reorganization in any of the Cases; (b) converting any of the Cases to a case under chapter 7 of the
Bankruptcy Code; (c) dismissing any of the Cases or any Successor Cases; or (d) pursuant to
which this Court abstains from hearing any of the Cases or Successor Cases. The terms and
provisions of this Final Order, including the claims, liens, security interests, and other protections
granted to the DIP Administrative Agent, DIP Lenders, and Prepetition ABL Parties granted
pursuant to the Interim Order and this Final Order and/or the DIP Documents, notwithstanding the
entry of any such orders described in (a)-(d), above, shall continue in the Cases, in any Successor
Cases, or following dismissal of the Cases or any Successor Cases, and shall maintain their
validity, enforceability and priority as provided by this Final Order until: (i) in respect of the DIP
Facility, all the DIP Obligations, pursuant to the DIP Documents and this Final Order, have been
indefeasibly paid in full in cash (other than contingent obligations with respect to then unasserted
claims; such payment being without prejudice to any terms or provisions contained in the DIP

Facility which survive such discharge by their terms), and all commitments to extend credit under
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the DIP Facility are terminated, and (i) in respect of the Prepetition ABL Facility, all of the
Prepetition ABL Obligations pursuant to the Prepetition ABL Documents and this Final Order,
have been indefeasibly paid in full in cash (other than contingent indemnification obligations for
which no claim has been asserted) and the Challenge Deadline has passed without a Challenge
being asserted. The terms and provisions concerning the indemnification of the DIP
Administrative Agent and the DIP Lenders shall continue in the Cases, in any Successor Cases,
following dismissal of the Cases or any Successor Cases, following termination of the DIP
Documents and/or the indefeasible repayment of the DIP Obligations.

62. . This Final Order shall
constitute findings of fact and conclusions of law pursuant to Bankruptcy Rule 7052 and shall
take effect and be enforceable nunc pro tunc to the Petition Date immediately upon execution
thereof.

63. . The Court has and will retain jurisdiction to
enforce the terms of, any and all matters arising from or related to the DIP Facility, and/or this
Final Order.

64. . Notwithstanding anything in the Interim
Order or this Final Order to the contrary, the objection of Dallas County [D.L. 162] is resolved as
follows: the liens that are currently held by Dallas County against assets of Promise Hospital of
Dallas, Inc. or that arise during the course of the bankruptcy case of Promise Hospital of Dallas,
Inc., pursuant to applicable non-bankruptcy law shall neither be primed by nor subordinated to
any liens granted pursuant to the Interim Order or this Final Order. Furthermore, from the
proceeds of any sale of all or substantially all of the assets of Promise Hospital of Dallas, Inc.,

the amount of $75,281.78 (i.e., 2.25 times the amount of Dallas County’s claim against Promise
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Hospital of Dallas, Inc., for 2018 ad valorem taxes shall be set aside by Promise Hospital of
Dallas, Inc., in a segregated account as adequate protection for the secured claims of Dallas
County simultaneously with the distribution of the proceeds of such sale to any other creditor,
The liens of Dallas Count shall attach to these proceeds to the same extent and with the same
priority as the liens that Dallas County now holds against the assets of Promise Hospital of
Dallas, Inc. The segregation of such funds shall be on the order of adequate protection and shall
constitute neither the allowance of the claims of Dallas County against Promise Hospital of
Dallas, Inc., nor a cap on the amounts it may be entitled to receive. Furthermore, the claims and
liens of Dallas County shall remain subject to any objections or defenses that any party would
otherwise be entitled to raise as to the amount of such claims or the priority, validity or extent of
such liens. The funds may be distributed upon agreement among Dallas County, Promise
Hospital of Dallas, Inc., the Committee and the DIP Administrative Agent, or by subsequent
order of the Court, duly noticed to Dallas County.

Dated: December L, 2018

Wilmington, Delaware

CHRISTOPHER S. SONTCHI
STATES BANKRUPTCY JUDGE
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Entered on Docket February 23, 2018
Below is the Order of the Court.

Marc Barreca
U.S. Bankruptcy Judge

(Dated as of Entered on Docket date above)

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF WASHINGTON, AT SEATTLE

In re: No. 18-10636
RIES PRODUCTIONS, LLC ORDER AUTHORIZING INTERIM

USE OF CASH COLLATERAL
DEBTOR

THIS MATTER having come before this Court upon the motion (the “Motion”) of
Ries Productions LLC (“Ries”), the debtor-in-possession herein, pursuant to 11 U.S.C.
§8105(a), 363(c)(2), seeking interim authority to use cash collateral (ECF Dkt. 4); the Court
having considered the pleadings and files herein, having heard argument of counsel, if any,
and being fully advised in the premises; the Court hereby makes the following preliminary

findings of fact and conclusions of law.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

ORDER AUTHORIZING INTERIM USE OF CASH LARRY B FEINSTEIN
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4255-643-9595
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a. On February 16, 2018 (the “Petition Date”), Ries filed a voluntary petition for
relief pursuant to Chapter 11 of Title 11 of the United States Code.

b. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1334, This
is a “core” proceeding within the meaning of 28 U.S.C. § 157(b)(2)(M), among other
provisions, and the Court has authority to enter this Order pursuant to 11 U.S.C. §§ 363 and
105, among other sections.

c. Various creditors have filed UCC-1 Financing Statements, including Home
Street Bank, which cover property of the estate that may be subject to cash collateral. Said
creditors are listed on Schedule D and/or Schedule F (if the financing statement appears to
have been terminated or expired.)

d. Debtor’s obligations under the various Loans are secured by said security
interests in and to all of Debtor’s presently owned and thereafter acquired inventory, accounts,
general intangibles, rights to payment, and equipment, together with all products and proceeds
of the foregoing

e. Debtor asserts that all of the estates’ revenue is derived from proceeds of sale
of inventory, which, together with all of the estate’s cash on hand as of the date of filing and
any post-petition proceeds pre-petition collateral, constitute cash collateral (the “Cash
Collateral”) as defined in 11 U.S.C. § 363(a).

f The Court has found that Debtor’s estate has immediate and continuing need
for the use of the Cash Collateral to avoid immediate and irreparable harm to their business
and the Collateral. Without the ability to use the Cash Collateral, the estate will be unable to
pay ongoing ordinary expenses relating to the continued operation of the businesses.

g Authorization of this interim use of Cash Collateral in accordance with the
interim budget attached to the Motion filed herein (ECF #2) (the “Interim Budget”) is in the
best interests of the estates and is necessary for the estate to avoid immediate and irreparable

harm pending a final hearing,
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1 ORDER

2 Based upon the foregoing findings and conclusions, it is hereby ORDERED as follows:

3 1. Debtor is authorized to use Cash Collateral as set forth in the Interim Budget

4 including the payment of prepetition payroll that becomes due and owing post-petition;

5 provided, however, that such authority shall expire on the earlier of: (i) any default hereunder

6 by Debtor, and (i) April 19, 2018, unless extended by further order of this Couut.

7 2, Subject to the terms, conditions and limitations of this Order, Debtor is

8 authorized to incur and timely pay only the operating expenses identified in the Interim Budget

9 and may incur such obligations and make such payments, without further approval of the
10 Court, provided that Debtor shall not use Cash Collateral o pay any pre-petition expense or
11 obligation of any person or entity except for the prepetition payroll that regulatly will become
12 due post petition.
13 3. Debtor shall be in compliance with its obligations related to the Interim Budget
14  so long as the actual expenditures paid with Cash Collateral do not exceed the corresponding
15 expense line item set forth in the Budget by more than ten percent (10%), and the total amount
16 of Cash Collateral used does not exceed the total amount set forth in the Budget for all expenses
17 by more than five percent (5%) of the overall Budget on a monthly basis.
18 a. In addition to the payments set forth in the Debtor’s budget, as adequate
19 protection payments, the Debtor shall make all cusrent debt service
20 payments to HomeStreet commencing on March 5™ and the 5™ day of each
21 month thereafter until a Plan is confirmed herein or as otherwise modified
22 by further order of the court.
23 b. On or before March 15, 2018, the Debtor shall provide proof under the
24 pending Purchase and Sale Agreement between Paaso Properties LLC and
25 SDH Properties LLC that the feasibility contingency under Paragraph 5 has
26 been satisfied or waived. |
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i c¢. By not later than April 10,2018, the Debtor shall deliver to HomeStreet

2 proof that the financing contingency contained in the existing Purchase and

3 Sale Agreement between Paaso Properties, LLC and SDH Properties, LLC

4 has been satisfied or waived.

5 d. On closing of the sale referenced above, which must close on or before April

6 19, 2018, the Debtor shall provide in closing for payment of sufficient funds

7 to fully satisfy all of the Debtor’s indebtedness to whether

8 o it " a

e all

9
10 that may be
11 collectible under the loan documents} .
12 4. All secured creditors shall retain all of their pre-petition security interests in all
13 pre-petition collateral, and all post-petition collateral of the same type including, without
14 limitation, the Cash Collateral, and this order does not impair, medify, or affect the priority of
15 secured claims against the estate. The Debtor shall maintain insurance on all assets of the estate
16 and provide proof of same to the UST and any creditor requesting same.
17 5. On an intetim basis, replacement liens shall be granted to all said creditors in
18 their rank priority, and shall be valid, perfected and enforceable secutity interests and liens on
19  all post-petition assets of the estate of the same nature or type securing any pre-petition claim,
20 inc or
21 rec all
22‘ be necessary to evidence or perfect the lien or to give notice to third parties of the same.
23 6. On a monthly basis, within 7 calendar days after the end of each month, Debtors
24 shall also provide HomeStreet Bank, and any other secured creditor that requests same, a
25 statement showing payments by budgeted line item and deviations (both positive and negative)
26 from the Interim Budget for the prior monthly period. Debtors shall in all other respects file
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1 timely the United States Trusiee monthly operating reports showing compliance therein and

2 providing the secured creditor said UST MOR shall comply with this provision.

3 7. Nothing contained in this Order shall be construed in any form as (i) consent by
4 any secured creditor to any use of Cash Collateral or the Collateral, other than the specific uses
5 authorized and described in this Order, the Interim Budget and only during the duration of this
6 Order.

7 8. This Order shall take effect upon entry by the Court. Nothing contained in this
8  Order shall prejudice any party’s rights to apply for an order prospectively modifying this
9  Order on appropriate grounds and after notice and opportunity for a hearing, or prejudice any

10 party’s rights and arguments at the final hearing.
11 9. All notices, request and demands which any party is required or may desire to

12 give to any other party under the provisions of this Order must be in writing and delivered to

13  each party at the following address:

14 If to Debtors: Larry B. Feinstein
15 Vortman & Feinstein
929 108™ Ave. NE Ste 1200
16 Bellevue, WA 98004
Email: feinsteinl 947@gmail.com

17

18

" or such other address as any party may designate by written notice to all other parties. Each

20 notice, request and demand shall be deemed given or made as follows (a) if sent by e-mail or

. facsimile transmission, upon receipt; or (b) if sent by mail, upon the eatlier of the date of receipt

’ or three (3) business days after deposit in U.S. mail.

’ 10.  Upon any default of the terms of the cash collateral order, including without

24 {imitation the failure to meet any milestone, make any payment, or deliver any report described ’

)5 above, HomeStreet’s consent to the use of cash collateral y be

2% and HomeStreet shall be entitled to a hearing on shortened time regarding whether the
ORDER AUTHORIZING INTERIM USE OF CASH LARRY B FEINSTEIN
COLLATERAL- 5 529 1060V AVE. ., STE. 1200

BELLEVUE, WA 98004
4255-643-9595
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automatic stay should be modified, as well as any additional relief to which HomeStreet may
5 be entitled. In the event Debtor fails to comply with the terms of this Order, any other affected
3 creditor shall thereupon have the right, but not the obligation, to send written notice via
4

facsimile or e-mail transmission to Debtor’s counsel of the default, and unless such default is

5 cured within five (5) business days following delivery of such notice, said creditor may file a
6 motion to terminate the Debtor’s right to use cash collateral. Notwithstanding the foregoing,
7 Debtors may, on shortened notice, file a motion with the Court contesting the default or to
8 determine the adequacy of any tendered cure, in which case the right to utilize cash collateral
9 may be renewed at the hearing on the motion, subject to the requirements of 11 U.S.C. § 363.
10 11, A hearing on a final order authorizing use of the Cash Collateral shall be held

11 on_April 19,2018 at 9:30__.

12 ### End of Order #i##
13 Presented by:

14 VORTMAN & FEINSTEIN

15

16 By /s/ B Feinstein
Larry WSBA #6074

17  Attorneys for Debtor-in-Possession

18

19

20 wi o Rl

21 and £ WSl e

22

23

24

25

26
ORDER AUTHORIZING INTERIM USE OF CASH LARRY B FEINSTEIN
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In re Seattle Proton Center, LLC, Case No. 18-14380 (Bankr. E.D. Wash. Nov. 19,
2018)
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Entered on Docket November 19, 2018 Below is the Order of the Court.

Timothy W. Dore
U.S. Bankruptcy Court

(Dated as of Entered on Docket date above)

UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF WASHINGTON

Inre
Lead Case No. 18-14380-TWD

SEATTLE PROTON CENTER, LLC'

INTERIM ORDER:
Debtors. (1) AUTHORIZING USE OF CASH

COLLATERAL AND GRANTING

ADEQUATE PROTECTION,

AND (2) SETTING A FINAL

HEARING

This matter came before the Court on the motion (the “ ’) of Seattle Proton Center,

LLC, debtor-in-possession herein (*“ ”), pursuant to §§ 105, 361, 362, 363 and 364 of title 11 of
the United States Code, 11 U.S.C. §§ 101-1532 (the ), Rules 2002, 4001 and 9014
of the Federal Rules of Bankruptcy Procedure (the ), and Rules 4001-3 and 9013-

1(d)(2)(E) of the Local Rules of Bankruptcy Procedure for the Western District of Washington (the

“ »), for the entry of an order authorizing, on an interim basis, the Debtor’s use of cash

! The Debtors are Seattle Proton Center, LLC, Bankruptcy Case No. 18-14380, Procure Seattle Holdings, LLC,
Bankruptcy Case No. 18-14381, and Seattle Proton Center Holdings, Bankruptcy Case No. 18-14382.

BusH KORNFELD LLP
INTERIM ORDER: (1) AUTHORIZING USE OF CASH COLLATERAL, LAY ORFICES
_ 601 Union St., Suite 5000
ETC. Page 1 Scattle, Washingtonu986101-2373
Telephone (206) 292-2110
Facsimile (206) 292-2104
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collateral pursuant to a Budget (defined below), authorizing the Debtor to grant, on an interim basis,
adequate protection in favor of the Senior Secured Lenders (as defined herein). Capitalized terms not
defined herein shall have their meaning as ascribed in the Motion. The Court has reviewed the files
and records herein, makes the following findings of fact, and reaches the following conclusions of law
based on the written submissions of the Debtor and representations made at the hearing on the
Motion:

FINDINGS AND CONCLUSIONS

On an interim basis, the Court makes the following findings of fact and conclusions of law
with respect to the relief granted in this Order:

A. The Debtor filed a petition for relief under Chapter 11 of the Bankruptcy Code
(“Case”) on November 14, 2018 (the ”). The Debtor retains control over its assets and
continue to operate its business pursuant to §§ 1107 and 1108 of the Bankruptcy Code.

B. The Debtor provided notice of the hearing on the Motion to the Agent, Senior Secured
Lenders (defined herein), IBA Proton Therapy Inc., Ion Beam Applications, S.A., a Belgian Soci¢té
Anonyme, Seattle Cancer Care Alliance, the U.S. Trustee; the U.S. Attorney’s Office; and state and
federal taxing authorities. Such notice is adequate and reasonable under the circumstances pursuant to
Bankruptcy Rules 4001 and Local Rules 4001-3 and 9013-1(d)(2)(E).

C. As of the Petition Date, the Debtor was indebted in the approximate amount of
$160,278,763 (the “ ) pursuant to that certain Amended and Restated Credit
Agreement, dated as of August 31, 2015 (as amended, amended and restated, supplemented or
otherwise modified from time to time, the * ) by and among the Debtor and BNP
Paribas Fortis S.A./N.V. for itself as lender and hedge provider and as Agent (in such capacity, the

“Agent”), KBC Bank N.V., as lender and hedge provider, ING Belgium S.A./N.V., as lender and

BUsH KORNFELD Lir
INTERIM ORDER: (1) AUTHORIZING USE OF CASH COLLATERAL, LAW OFFICES
_ 601 Union St., Suite 5000
ETC. Page 2 Seattle, Wafﬁngton 98101-2373
Telephone (206) 292-2110
Facsimile (206) 292-2104
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hedge provider, Belfius Bank N.V./S.A., as lender and hedge provider, and Office National Du
Ducroire, as lender (collectively the ).

D. Subject to the Order provisions set forth below, the Senior Secured Debt is secured by
liens on all or substantially all of the assets of the Debtor pursuant to, inter alia: (i) that certain
Security Agreement, dated as of January 20, 2011 and that certain Assignment, Pledge and Security
Agreement, dated as of August 24, 2010 and UCC-1 filings with the Delaware Division of
Corporations (specifically Filing No. 20103044686 on August 31, 2010, as continued); and that
certain Assignment, Pledge and Security Agreement, dated as of August 24, 2010; and (ii) as against
the Ground Lease, that certain Leasehold Deed of Trust? with Security Agreement, Assignment of
Leases and Rents and Fixture Filing Statement, dated January 20, 2011, and as amended pursuant to
that certain First Amendment to Leasehold Deed of Trust with Security Agreement, Assignment of
Leases and Rents and Fixture Filing Statement, dated as of August 31, 2015, entered into between the
Debtor and the Agent.

E. The Debtor stipulates, admits and agrees that as of the Petition Date, the Senior
Secured Lenders’ liens against the Debtor’s assets constitute valid, binding, enforceable (except to the
extent stayed by operation of section 362 of the Bankruptcy Code), attached, and perfected liens on
the Debtor’s property.

F. The Debtor stipulates, admits and agrees that, as of the Petition Date, it holds no

offsets, defenses or counterclaims in connection with the Senior Secured Debt and that no portion of

2 The Credit Agreement’s definition of “Permitted Liens” includes: (a) a Deed of Trust, Assignment of Leases
and Rents and Security Agreement and Fixture Filing made by UM Medicine/Northwest as grantor, in favor of U.S. Bank
National Association, recorded under King County Recorder’s No. 20071128001573; and (b) a Deed of Trust in favor of
Wells Fargo Bank, National Association, dated February 11, 2000, recorded under Recording No. 20000216000570, as
modified.

BusH KORNFELD LLP
INTERIM ORDER: (1) AUTHORIZING USE OF CASH COLLATERAL, LAW OFFICES
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the Senior Secured Debt is subject to avoidance or subordination pursuant to the Bankruptcy Code or
applicable non-bankruptcy law.

G. As detailed in the Motion and demonstrated by the Budget, the Debtor requires the use
of Cash Collateral to continue its ongoing operations in the ordinary course of business and to avoid
disruption of such operations, including providing uninterrupted care to its patients. The Debtor is
unable to obtain unsecured credit or financing, and the Court finds and concludes that Debtor and its
estate will suffer immediate and irreparable harm if the relief approved hereby is not granted.

H. The Court concludes that entry of this Order is in the best interests of the Debtor’s
creditors and its estate because its implementation, among other things, will allow the Debtor to
remain in business by providing the working capital necessary to sustain ongoing operations. Absent
the entry of this Order, the Debtor’s estate would be immediately and irreparably harmed.

L. The Senior Secured Lenders’ Prepetition Collateral include cash proceeds thereof
deemed “cash collateral” under section 363(a) of the Bankruptcy Code. The Debtor represents that it
is unable to obtain unsecured financing and, except for the Cash Collateral, has no source from which
to fund the budgeted expenses necessary to preserve and protect the assets of the estate. The Debtor
requires use of both Cash Collateral to continue its operations uninterrupted and to avoid irreparable
harm to its business and its estate.

J. The Senior Secured Lenders consent to the Debtor’s use of Cash Collateral for an
initial period of 60 (sixty) days (commencing on the Petition Date, the ),
pursuant to § 363(c)(2)(A) of the Bankruptcy Code. In addition, pursuant to §§ 361, 362, 363 and 364
of the Bankruptcy Code, the Debtor has agreed to provide adequate protection of the Senior Secured
Lenders’ interests in the Cash Collateral on the terms provided for herein and in accordance with the

budget for the week ending November 16, 2018, through the week ending January 11, 2019 attached

BusH KORNFELD LLP
INTERIM ORDER: (1) AUTHORIZING USE OF CASH COLLATERAL, LAW OFFICES
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hereto as Exhibit A (as amended in accordance herewith) and subject to review and approval by the
Agent on behalf of the Senior Secured Lenders, the ¢ ). Extensions of the Lender Consent
Period and additional Budgets, if necessary, will be submitted to this Court on a rolling basis
following review and approval of each such extension and Budget by the Agent on behalf of the
Senior Secured Lenders.

K. As part of the Budget and the Debtor’s request to use Cash Collateral, the Debtor
proposes to create and fund a professional fund in the initial amount of $300,000 (*

Fund”) on a postpetition basis to pay the professional fees and costs as the Court may authorize and
allow by subsequent order following notice and hearing. The Debtor proposes to deposit all funds
budgeted for the Professional Fund with Bush Kornfeld LLP, attorneys for the Debtor, where such
funds would be held in trust pending further order of the Court following notice and hearing. The
Debtor believes that the proposed Professional Fund is appropriate given the size and nature of this
case.

L. This Court has jurisdiction over these proceedings and the parties and property affected
by this Order pursuant to 28 U.S.C. §§ 157(b) and 1334. Consideration of the Motion constitutes a
core proceeding as defined in 28 U.S.C. § 157. Venue is proper before this Court pursuant to 28
U.S.C. §§ 1408 and 1409.

M. The Court finds that the circumstances of these cases support the approval on an
interim of the following provisions in this order discussed in the Court’s Guidelines for Cash
Collateral and Financing Stipulations: the finding of the Senior Secured Creditors’ lien (Finding of
Fact D); the Debtor’s release of the Senior Secured Creditors (Order paragraph 7); and adequate

protection provided the Senior Secured Lenders (Order paragraph 5c).

BUSH KORNFELD LLP
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N. Based on the record before this Court, including the Senior Secured Lenders’ consent
to the Debtor’s use of Cash Collateral, the Budget, the fact that ongoing operations will allow for
continued services to the Debtor’s patients and for the maximization of the value of the Debtor’s
assets and estate while the Debtor seeks confirmation of the Debtors’ Prepackaged Plan of
Reorganization to affect the restructure of its liabilities as provided for therein (* ), and the
granting of adequate protection as set forth herein, the Court finds that, on an interim basis, the
interests of the Senior Secured Lenders are adequately protected, as contemplated by §§ 361, 362, 363

and 364 of the Bankruptcy Code.
ORDER

Based on the foregoing findings, it is hereby

ORDERED as follows:

1. . The Motion is granted as provided for herein on an interim basis
pursuant to the terms and conditions of this order with respect both the Debtor’s proposed use of Cash
Collateral, grant of Adequate Protection, (this ).

2. Until entry of a Final Order, the following provision contained in this Order shall bind
the Debtors only and not non debtor parties:

(a) Finding and Conclusion D as to the Senior Secured Debt lien position;

(b) Order paragraph 6(c) as to the Adequate Protection Lien as against claims for
relief arising under the Bankruptcy Code, such as those arising under sections
506(c), 544, 547, 548, 549, 550 and 553 of the Bankruptcy Code; and

©) Order paragraph 8 as to releases of claims against the Senior Secured Lenders.

BusH KORNFELD LLP
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3. . Subject to the terms and conditions of this Interim Order, the
Debtor is authorized to use Cash Collateral (a) during the Interim Period (as defined below), and (b)
for the purposes identified in the Budget. The Debtor shall take reasonable steps to materially comply
with the Budget with respect to the expenses set forth therein. To the extent the Debtor is unable to
comply with the Budget due to events outside of its control, such as uncontrollable variable expenses,
delayed reimbursement from insurance payers, a material but unbudgeted repair expense, or other
similar unforeseeable and unpredictable expenses, the Debtor, subject to approval by the Agent on
behalf of the Senior Secured Lenders, may amend the Budget as set forth in paragraph 4.a., below.
The “Interim Period” begins on the date of the entry of this Interim Order and ends on the Termination
Date (as defined below).

4. . The Debtor is authorized to use Cash Collateral in accordance with the Budget
and this Interim Order, subject to the following provisions:

a. The Budget may be amended from time to time subject to approval by the

Agent on behalf of the Senior Secured Lenders, and Debtor is authorized to use Cash

Collateral in accordance with an amended Budget if (i) the Debtor complies with this Interim

Order and its obligation hereunder to limit its use of Cash Collateral in accordance with the

amended Budget, and (ii) the amended Budget is promptly filed with the Court by the Debtor.

b. Without amending the Budget, the Debtor may pay (i) fees due and payable to
the Officc of the United States Trustee pursuant to 28 U.S.C. § 1930 that exceed the amounts
contemplated in the Budget; and (ii) Operating Expenses and Capital Expenditures (each as
defined in the Credit Agreement) that exceed the amounts contemplated in the Budget if:

(a) for expenses contained in any line item set forth in the Budget, the Debtor’s total payments

for expenses in that line item do not exceed by more than fifteen percent (15%) the total

BUsSH KORNFELD LLP
INTERIM ORDER: (1) AUTHORIZING USE OF CASH COLLATERAL, LAW OFFICES
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amount of payments for expenses contemplated under the Budget for that line item; or (b) for
the period beginning on the Petition Date and ending on the date of the payment, the Debtor’s
total payments for expenses in that period do not exceed by more than ten percent (10%) the
total amount of payments for expenses contemplated under the entire Budget for that period.
Notwithstanding the above, the Debtor may roll forward any expense in any line item to a later
time and may pay that expense when due.

c. To the extent that any of the items set forth in the Budget became due prior to
the Court’s entry of this Interim Order (but subsequent to the Petition Date), the Debtor is
authorized to use Cash Collateral to pay such items and such items shall be treated as having
been paid during the week set forth in the Budget for purposes of determining whether the
Debtor is in compliance with the Budget.

5. Carve-Out. The Debtor is additionally authorized to use Cash Collateral to pay the

following costs, fees and expenses (collectively, the * ”): (a) the unpaid fees due and
payable to the Clerk of the Court and the Office of the United States Trustee pursuant to 28 U.S.C. §

1930; and (b) contributions to the Professional Fund to the extent authorized under the Budget.

6. . As adequate protection for the Debtor’s use of Cash Collateral:
a. The Debtor shall be obligated to pay for all reasonable, documented out-of-
pocket expenses incurred by the Agent and its Affiliates (as defined in the Credit Agreement)
(including the reasonable fees, charges and disbursements of counsel and financial advisor for
the Agent), as provided for under the Credit Agreement and in connection with the
Restructure, R , that such expenses shall be paid from amounts available in
connection with the Transaction Funding Payment (as defined in that certain Finance Action

No. 1, dated as of March 15, 2018, by and among the parties hereto) until no further funds are

BUSH KORNFELD LLP
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available from such Transaction Funding Payment (at which time the Debtor shall pay such
fees from Cash Collateral).

b. The Debtor shall provide the Secured Parties with financial and other reporting
in compliance with this Order and the requirement of the Bankruptcy Code and Rules.

c. The Senior Secured Lenders are hereby granted valid, binding, enforceable and
perfected replacement lien on and security interest in (the * ) all
Postpetition Collateral (defined herein) of Debtor equal to the decrease, if any, in the value of
the Senior Secured Lenders’ interest in the Prepetition Collateral. “Postpetition Collateral” is
all property of Debtor that is of the same type and nature as the Prepetition Collateral acquired
or created by the Debtor after the Petition Date and the Debtor’s claims for relief arising under
the Bankruptcy Code, such as those arising under sections 506(c), 544, 547, 548, 529, 550 and
553 of the Bankruptcy Code.

d. The Adequate Protection Liens shall have priority over all liens, claims,
encumbrances, and interests of every kind and nature, whether created before or after the
Petition Date subject only to (a) any valid, enforceable, perfected and unavoidable lien on
Debtor’s assets and property in existence as of the Petition Date or duly perfected after the
Petition Date in accordance with section 546(b) of the Bankruptcy Code, and (b) the Carve-
Out, and shall be effective as of the date of the entry of this Interim Order without any further
action by the Debtor or the Senior Secured Lenders and without the necessity of the execution,
filing or recordation of any financing statements, security agreements, lien applications or
other documents.

€. The Debtor shall continue to maintain insurance on its assets as the same

existed as of the Petition Date.

BusH KORNFELD LLP
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f. The Debtor shall provide to the Agent, on or before the 15th day of each month
(following the first full month after the Petition Date), a report reflecting actual revenues and
expenses for the prior month, as compared to the Budget for that month and showing all
variances from such Budget.

g. In accordance with section 507(b) of the Bankruptcy Code, if, notwithstanding
the foregoing protections, the Senior Secured Lenders have a claim allowable under section
507(a)(2) of the Bankruptcy Code from the use, sale, or lease of the Prepetition Collateral then
the Senior Secured Lenders’ claim shall have priority over every other claim and
administrative expense allowable under section 507(a)(2) of the Bankruptcy Code.

7. ns. This Interim Order shall be sufficient for, and
conclusive evidence of, the priority, perfection, and validity of the Adequate Protection Lien.

8. Release of Claim. Effective as of the date of the entry of this order the Debtors hereby
absolutely and unconditionally forever waive, discharge, acquit and release any and all “claims” (as
such term is defined in the Bankruptcy Code), counterclaims, demands, debts, accounts, contracts,
liabilities, causes of action, defenses or setoff rights, in each case arising from or related to any acts or
transactions occurring prior to the Petition Date against the Agent and the Senior Secured Lenders,
and with respect to each of the foregoing, their respective affiliates, agents, officers, directors,
employees and attorneys, of any kind, nature or description, whether known or unknown, foreseen or
unforeseen or liquidated or liquidated, whether arising at law or in equity or upon contract or tort or
under any state or federal law or otherwise, including any recharacterization, subordination, avoidance
or other claim arising under or pursuant to section 105 or chapter 5 of the Bankruptcy Code or under

any similar provisions of applicable state or federal law; , , that nothing in this Order
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releases any party thereto from its contractual obligations under the Credit Agreement (or any related
Loan Document, as that term is defined in the Credit Agreement).

0. Professional Fund. The Professional Fund is approved, with the Debtor to fund the
amounts consistent with the Budget for that purpose. The Professional Fund shall be held on deposit
and maintained in the trust account of Bush Kornfeld LLP, attorneys for the Debtors, pending further
order of the Court following notice and hearing for the pro rata benefit of the professionals employed
in this case. To the extent the amounts deposited into the Professional Fund exceed the allowed fees
and costs of those professionals, such excess funds shall remain subject to the rights of the Senior
Secured Lenders.

10. Effect of Order. This Interim Order is effective immediately upon its entry, shall be
binding on the Debtor, all parties in interest in this Bankruptcy Case and their respective successors
and assigns, shall continue in full force and effect through the end of the Interim Period.

11. . All objections to the Motion (if any) with respect to entry of
this Interim Order are hereby overruled.

12. . The final hearing at which the Debtor shall seek a final order on the
Motion (‘Final Order”) is hereby set for Friday, December 14, 2018 at 9:30 a.m., Pacific Time
“ ”). Objections shall be due on Friday, December 7, 2018, no later than 5:00 p.m.,

Pacific Time. Any reply shall be due on Tuesday, December 11, 2018, no later than 5:00 p.m., Pacific

Time.
/ / /End of Order/ //
BUSH KORNFELD LLP
INTERIM ORDER: (1) AUTHORIZING USE OF CASH COLLATERAL, LAW OFFICES
ETC—Page 11 601 Union St., Suite 5000

Seattle, Washington 98101-2373
Telephone (206) 292-2110
Tacsimile (206) 292-2104

2082 20141 ck19dq0326 _
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Presented by:

BUSH KORNFELD LLP

/s/ Aimee S. Willie
Armand J. Kornfeld, WSBA #17214
Aimee S. Willig, WSBA #22859
Attorneys for Debtors-In-Possession

BUSH KORNFELD LLP
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ETC.- Page 12 Seattle, wjrﬁngmug;wl-zm
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Seattle Proton Center, LLC
Weekly Cash Flow Plan

Ss in thousands

Week Ending:
Net Collections

Cash Inflows

Payroll & Benefits
Advertising & Marketing
Legal
Repairs & Maintenance
Rent & Utilities
G&A
Supplies & Services
Restructuring Expenses
Professional Fund
Utilities Deposit
U S Trustee Fee
CapEx
Cash Outflows

Net Cash Inflows/{Outflows)

Beginning Cash Balance
Ending Cash Balance

Canfidential

(31)
(25)

(5)
(87)

(4)
(15)
(15)

(35)

259

5,700
5,959

481

{415)
(5)
(5)

(12)
(131)
(87)
(15)

5,959
5,765

481
481

{5)
(5)
12)
(4)
(50)
(15)

300)

a5

5,765
5,850

589

(350)
(s)
(s)
(57)

4)
(18)
{40)

105

5,850
5,955

589

(30)
205)

(s)
(32)

4)
(50)
{15)

243

5,955
6,198

EXHIBIT A

{350)
(30)
(5)
(52)
(56)
(87)
(15)

6,198
6,187

471
471

(31)
(5)
(5)

(512)

(75)

(50)

{15)

(27)

6,187
5,933

433
433

(425)
(5)
(5)
(12)

4
(18)
(15)

5,933
5,877

524
524

(30)
(5)
(5)

(12)
)

{15)

{53)

5,877
6,272

524

(5)

(s)
{1045)
(4)
{15)
{15)

6,272
5,702

{406)
(200)
(s)
(12)
{131)
(167)
(15)

5,702
5,285

547

(65)
(5)
5

(12)
()

(18)

(15)

5,285
5,703

494
494

(5)
(5)
(12)
(4)
{15)

53

5,703
5,756
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(429)
(605)
(258)

(300)
(35)
{27)
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Entered on Docket April 1, 2019
Below is the Order of the Court.

Marc Barreca
U.S. Bankruptcy Judge

(Dated as of Entered on Docket date above)

UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF WASHINGTON

Inre No. 19-10928-MLB
SOAS, LLC EMERGENCY ORDER AUTHORIZING
INTERIM USE OF CASH COLLATERAL,
Debtor. GRANTING INTERIM APPROVAL OF

ADEQUATE PROTECTION, AND
SETTING FINAL HEARING

THIS MATTER came before the Court on shortened time on Debtor’s Emergency
Motion for Order: (1) Authorizing Intetim Use of Cash Collateral; (2) Granting Interim
Approval of Adequate Protection; and (3) Setting Final Hearing, pursuant to 11 U.S.C. {§
363(c) and (e), FRBP 4001(b)-(d), and Local Bankruptcy Rules 4001-3 and 9013-1(d)(2)(E)
(the “ ). The Coutt has reviewed the Motion and the files and records in
this casc, has heard the statements of counsel on the record, and has been advised by the
Debtor that Live Oak Bank Company (“Lender”) claims a security interest in the Debtot’s
assets, including but not limited to, a secutity interest in the Debtot’s accounts, inventory
and cash, and in the profits and proceeds of the foregoing (“Cash Collateral”), and is

otherwise fully advised. Further, the Coutt finds that the notice given to creditors of this

EMERGENCY ORDER: (1) AUTHORIZING T™HE TRACY L GR e
INTERIM USE OF CASH COLLATERAL; (2) 1601 5 Ave, Suite 610

GRANTING INTERIM APPROVAL OF ADEQUATE Seattle, WA 98101

PROTECTION; AND (3) SETTING FINAL 206-624-9894 phone / 206-624-8598 fax
HEARING - 1
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hearing was adequate under the circumstances and that the Debtor has an immediate need
for use of Cash Collateral to fund its current opetrations and to pay other operating expenses
necessary to protect the estate from harm and preserve its value; now, therefore, it is heteby:

ORDERED that:

1. The Emergency Motion is hereby granted on an interim basis pursuant to the
terms and conditions set forth below.

2. The Debtor is authorized to use the Lendet’s Cash Collateral on an interim
basis, pending a final hearing, and subject to the limitations stated below. The Lender’s Cash
Collateral shall be used solely to pay the otdinary and necessary business expenses of the
Debtor’s business, as outlined in the budget attached heteto as Exhibit A (the “Budget”),
pending the final hearing set below. The Debtor will not exceed any expense line item of
the Budget by more than ten petcent (10%), or generate less than ninety percent (90%) of
tevenue line item in the Budget, including accounts receivable, without additional Court
approval after notice and heating or alternatively, without Lender’s prior written consent and
without further order of the Court. 'The Debtor shall provide Lender with weekly budgets
for the period commencing on Aptil 1, 2019, not later than 12:00 noon on Match 29, 2019.

3. Pursuant to §§ 361-363 of the Bankruptcy Code, as and for adequate
protection for the Debtor’s use of Cash Collateral (to the extent of any diminution in the
value of the Lender’s collateral after the filing of the Debtot’s bankruptcy petition), Lender is
hereby granted valid, binding, enforceable and perfected security interests and liens in the
same priority as they existed ptiot to the petition date in this Chapter 11 case, in and to all

personal property of the Debtor, whether now owned or hereafter acquired, whetever

EMERGENCY ORDER: (1) AUTHORIZING THE TR ACY L GR e
INTERIM USE OF CASH COLLATERAL; (2) 1601 5% Ave, Suite 610

GRANTING INTERIM APPROVAL OF ADEQUATE Seattle, WA 98101

PROTECTION; AND (3) SETTING FINAL 206-624-9894 phone / 206-624-8598 fax
HEARING - 2
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; located, that was subject to Lender’s secutity intetests in the Debtot’s assets pre-petition, and
2 all rents, profits, and proceeds generated therefrom (the ). The
g Replacement Liens are and shall be in addition to those liens against the Debtor’s assets that
g Lender held pre-petition, and shall remain in full force and effect notwithstanding any
13 subsequent conversion or dismissal of this case.
15 4. Pursuant to Bankruptcy Code §§361, 362, 363(c)(2) and 363(¢), as
12 additional adequate protection in respect of any diminution in the value of their
12 respective collateral, Steven Oliva, Hi-School Pharmacy Services, McKesson
;g Corporation and Cardinal Health 110 LLC (“Junior Lienholders™) and the use of the Cash
g; Collateral by the Debtor, the Debtor is hereby authorized to and does hereby grant to the
32 Junior Lienholders a valid, binding, enforceable, and automatically perfected replacement
25
gg lien and security interest (“Junior Lienholders Adequate Protection Lien”) in all of the
gg Debtor’s post-petition assets of any kind or nature, whether real or personal property,
2(1) tangible or intangible, wherever located, and the proceeds and products thereof, with the
g% same status and priority as between the Junior Lienholders as existed pre-
gg petition. Nothing in this paragraph shall constitute an admission or acknowledgement of
g; the extent, validity or priority of any pre-petition security interest of Steven Olivia; Hi-
E; School Pharmacy Services, LLC; or McKesson Corporation or Cardinal Health 110 LLC,
j:g and Debtor, Lender and Junior Lienholders reserve the right to challenge the extent
jg (including pursuant to 11 U.S.C. §506), validity and priority of any Junior Lienholder.
46
47
EMERGENCY ORDER: (1) AUTHORIZING THE TRACY L GR
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5. As further adequate protection, the Debtor shall:

(i) Commencing April 5, 2019, and on or before 12 noon on each
Friday thereafter, provide to Lender a report containing the following information:

(A)  Cashincome for the prior week and for the period
since the Petiion Date;

B) Cash expenditures by Budget line items for the prior
week and for the petiod since the Petition Date;

(©) A compatison of actual weekly and cumulative
income and expenditutes by line item to Budgeted weekly cumulative
income and expenditures by line item;

(D) A listing of account receivables and work-in-progress,
together with a schedule of contracts in progress, including an

accounts receivable aging report.

provide to Live Oak copies of Debtor’s monthly financial
repotts;
continue to maintain insurance on its place of business;
not incur any indebtedness with priority over the liens of Live
Oak;
V. not sell any of its assets, other than inventory and goods in

the ordinaty course of business without Banktuptcy Court approval;

EMERGENCY ORDER: (1) AUTHORIZING THE TRACY L GR e
INTERIM USE OF CASH COLLATERAL; (2) 1601 5% Ave, Suite 610

GRANTING INTERIM APPROVAL OF ADEQUATE Seattle, WA 98101

PROTECTION; AND (3) SETTING FINAL 206-624-9894 phone / 206-624-8598 fax
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1 vi. make no payments on pre-petition debts, except for pre-
2
2 petition wages, salaties, medical insurance premiums and other benefits in an amount
g not to exceed the unsecured priority amounts set forth in 11 U.S.C. §507(z)(4) and
7
8 5), unless expressly consented to in writing by Live Oak, or approved by the
pressly g by pp y
9
10 Bankruptcy Coutt after notice and hearing; and
11
12 Vil make monthly interest-only payments to Live Oak in an
1 .
12 amount equal to accrued interest at the rate of seven and a quarter percent (7.25%)
16
17 er annum of the outstanding principal balance owing to Live Oak, without
p g princip g
18
19 prejudice to the estate, the Debtor, any Committee if one is appointed, ot any othet
20
2; party in interest to challenge the rate of interest at any final hearing or in a plan of
2 . . .
22 reorganization. Payments shall commence on April 15, 2019 and shall continue on
25
26 the fifteenth (15™) day of each month thereafter. To the extent that a component of
27
gg rent paid to Dry Lake Land Stewardship LLC represented a partial payment to Live
30 Oak, then the interest paid pursuant to this provision shall be credited against that
31 pald p p 8
gg component of the rent paid to Dty Lake Land Stewardship, LLC.
34
35 6. This Order shall operate to create, attach, and perfect the foregoing
36
37 Replacement Liens granted to the Lender, without need for Lender to undertake any other
38
jg petfection procedures (whether by means of filing, recordation, possession, or otherwise),
41 . . . . .
42 and without regard to the procedures otherwise required under any otherwise applicable
43
44 federal, state or local law; , that the Debtor shall execute such agreements,
45
46 documents, and instruments (including, without limitation, UCC-1 financing statements) and
47
take all other actions as Lender may reasonably request to evidence the security interests
EMERGENCY ORDER: (1) AUTHORIZING THE TRACY L GR e
INTERIM USE OF CASH COLLATERAL; (2) 1601 5t Ave, Suite 610
GRANTING INTERIM APPROVAL OF ADEQUATE Seattle, WA 98101
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1 referred to herein. Requests for additional execution of documents shall be directed to
2
2 Debtot’s counsel.
g 7. During the term of this Otdet, Debtor shall cooperate with Lender in
7
8 providing full and reasonable access to information respecting the Lender’s collateral and
9
10 Cash Collateral, and the Debtor’s financial condition, assets and liabilities, including without
11
1% limitation, permitting Lender to inspect upon reasonable notice the Lender’s Collateral and
14
15 replacement collateral and the Debtor’s books and records.
16
17 8. Nothing contained herein shall constitute a waiver or modification of the
18
19 Lender’s rights and priority in its existing collateral of the Debtor or the Lender’s rights
20
g; against third party guarantors, except as specifically stated in this Order, nor shall anything
32 contained hetein constitute a waiver of any claims or defenses that Debtor may have against
25 . . . . .
26 Lender and/or the validity of its security interest.
27
28 9. The occurrence of any of the following shall be a termination event
29
30 - ) under this Order:
31
2 ()  The Debtor fails to timely and fully perform ot observe any material
34 provision of this Order to be performed or observed by it, including, without
35 limitation, any violation of the restrictions on the use of Cash Collateral,
36 failure to make timely payment to Lender or the failure to timely provide
37 reports and accountings as set forth in this order.
38
29 (b) Convetsion of the Debtor’s chapter 11 case to a case under chapter 7
4(1) ot the cessation of substantially all of the Debtot’s customary and ordinary
42 business activities.
43 )
44 (©) Appointment of a chapter 11 trustee.
45
46
47
EMERGENCY ORDER: (1) AUTHORIZING THE TRACY L GR e
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(d The occurrence of an event of a post-petition default under the

parties’ loan documents, provided, however that the failure to make any

payment on either the Term Loan or the Line of Credit during the term of

this order shall not constitute a Termination Event.

(e) Exceed budget expense line item by more than ten percent (10%) or

generating less than ninety percent (90%) of a budget revenue line item,

including accounts receivable aging reports.

10. The Debtor consents and agtrees and the Court hereby directs that upon the
occutrence of a Termination Event, Lender shall be entitled to terminate the Debtor’s use of
Cash Collateral and cash or cash equivalent proceeds of any Adequate Protection Collateral
and such rights under the cash collateral agreement of the Debtor shall immediately
terminate unless the Court orders otherwise after a hearing on not less than 48 hours’ notice.
Lender’s failure to take any action petmitted under this paragraph upon the occurrence of a
Termination Event shall in no manner constitute a waiver or abandonment of any rights
whatsoever.

11. This Order shall not prejudice the tights of the Debtor or of Lender to seek
such additional relief as it may deem approptiate including, without limitation, the right to (1)
request additional adequate protection of the collateral or the Cash Collateral or relief from
the automatic stay, (ii) request conversion of the Debtot’s chapter 11 case to a case under
chapter 7; (iii) request the appointment of a trustee or examiner or (iv) request dismissal of
the Debtot’s chapter 11 case for any reason.

12. In making decisions to permit or restrict the Debtor’s use of Cash Collateral
in connection with this Order, Lender shall not be deemed to be in control of the operations

3 <

of the Debtor or to be acting as a “controlling person,” “responsible person” or “owner or

EMERGENCY ORDER: (1) AUTHORIZING THE TRACY L GR e
INTERIM USE OF CASH COLLATERAL; (2) 1601 5t Ave, Suite 610
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HEARING - 7

19-10928-MLB Doc 36 Filed 04/01/19 Ent. 04/01/19 14:41:51 Pg.7of 9

19-01189-FLK11 Doc 242-10 Filed 06/11/19 Entered 06/11/19 11:45:12 Pg 30 of
A1



OCoOo~NOOOPbWON-

operator” with respect to the operation or management of the Debtor (as such tetms, or
similar terms are used in the Internal Revenue Code or any state or federal statute).
Consistent therewith, Lender consents to petmit the Debtor to use Cash Collateral pursuant
to the terms and subject to the conditions of this Order. Lendet’s consent shall not
constitute or be deemed to constitute a joint ventute ot partnership of any kind between
Lender and the Debtor.

13. If any or all of the provisions of this Order are hereafter terminated,
modified, vacated or stayed by subsequent order of this ot any other court, such termination,
stay modification or vacation shall not affect the validity of any obligations of the Debtor to
Lender incurred pursuant to this Order priot to the effective date of such termination, stay
modification or vacation, and such termination, stay, modification or vacation shall not
affect the validity, enforceability ot priority of any claim granted hereby or any security
interest and lien granted and authotized hereby with respect to the adequate protection
provided to Lender.

14. No provision of this Otder shall bind any trustee in bankruptcy (other than
Debtor) or any Committee appointed putsuant to 11 U.S.C. §1102 with regard to the
validity, petfection or amount of any secured party’s lien or debt, and further provided that
no provision of this Order shall bind any trustee in bankruptcy (other than Debtor) with
respect to the relative ptiorities of the secured parties’ lien against any other lien held by

petsons who are not party to this Order.
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15. A final hearing on this matter shall be held on Apnil 22, 2019, at 1:30 p.m., and may

be continued from time to time (the “Final Hearing”). Any objections to the Emetgency

Motion shall be filed no later than April 17, 2019.The use of Cash Collateral by the Debtot

shall be authotized upon the signing of this Ordet. This Order shall be effective through the

date of the Final Hearing, ot as may be extended by the Court.

END OF ORDER

Presented by:
THE TRACY LAW GROUP PLLC

By /sl I. Todd Tracy
J. Todd Tracy, WSBA #17342
Steven J. Reilly, WSBA #44306
Attotneys for Debtor

Approved for Entry
WEINSTEIN & RILEY, P.S.

/s/ Michael H. ekman
Michael H. Hekman, WSBA #45538
Attotneys for Live Oak Banking Company

LAW OFFICES OF STEVEN C. HATHAWAY

/s/ Steven C. H thawav
Steven C. Hathaway, WSBA #24971
Attorneys for Dry Lake Land Stewardship LL.C

EMERGENCY ORDER: (1) AUTHORIZING
INTERIM USE OF CASH COLLATERAL; (2)
GRANTING INTERIM APPROVAL OF ADEQUATE
PROTECTION; AND (3) SETTING FINAL
HEARING -9

THE TRACY LAW G Lo
1601 5t Ave, Suite 610

Seattle, WA 98101
206-624-9894 phone / 206-624-8598 fax
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In re The Dry Eye Company, LLC, Case No. 18-12353 (Bankr. W.D. Wash. July 6,
2018)
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Entered on Docket July 6, 2018
Below is the Order of the Court.

Christopher M. Alston
U.S. Bankruptcy Judge

(Dated as of Entered on Docket date above)

THE UNITED STATES BANKRUPTCY COURT FOR THE
WESTERN DISTRICT OF WASHINGTON AT SEATTLE

Inre Case No. 18-12353
THE DRY EYE COMPANY, LLC, ORDER APPROVING STIPULATION
FOR USE OF CASH COLLATERAL
Debtor-in-Possession.

This matter having initially come before the Court for a preliminary hearing on a
shortened time basis on the Debtor's motion for authority to use cash collateral and to authorize
payment of pre-petition wage claims, and the Court having continued the hearing and having
entered an interim order authorizing use of cash collateral pending a final hearing, and the
Court finding good cause to enter a final order authorizing use of cash collateral, it is hereby

ORDERED and ADJUDGED as follows:

Debtor may use cash collateral in which First Home Bank has an interest in accordance
with and subject to the conditions set forth in the Stipulation for Use of Cash Collateral

attached hereto as Exhibit A and its accompanying budget.

/// End of Order ///
Presented by:

/s/ Emily A. Jarvis

Emily A. Jarvis, WSBA #41841

Wells and Jarvis, P.S.

500 Union Street, Ste. 502, Seattle, WA 98101

ORDER APPROVING STIPULATION - 1
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Entered on Docket July 6, 2018

THE HONORABLE CHRISTOPHER ALSTON

CHAPTER 11
UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF WASHINGTON AT SEATTLE
In re: Case No. 18-12353
The Dry Eye Company, LLC, Chapter 11 Case

Debtor-in-Possession.
Stipulation for Use of Cash Collateral

This Stipulation for Use of Cash Collateral is entered into this 5th day of July, 2018
between The Dry Eye Company, LLC, a Washington limited liability company, (“Debtor”) and
First Home Bank, a Florida banking corporation (“FHB”), each acting through their undersigned
counsel (“Stipulation™).

Recitals

A. At all times pertinent hereto, FHB has been a Florida banking corporation having
its principal place of operations located at 700 Central Avenue, St. Petersburg, Florida 33701.

B. At all times pertinent hereto, Debtor has been a business duly organized under the
laws of the State of Florida, with its principal place of business operations located at 20720 State
Highway 305 NE, Suite 2A, Poulsbo, WA 98370.

C. On or about April 12, 2017, the Debtor executed and delivered to FHB that certain
promissory note in the original principal amount of Two Hundred Thousand and 00/100 Dollars
(200,000.00) (“Note™).

D. The Note was secured by that certain commercial security agreement executed by

Debtor, in favor of FHB, dated April 12, 2017, (“Security Agreement”), granting to FHB a security

Case 18-12353-CMA Doc 29-1 Filed 07/06/18 Ent. 07/06/18 11:12:29 Pg.1o0f6
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interest in all inventory, equipment, accounts, rights to payment, and tangibles, general intangibles,
of the Debtor (collectively, “Collateral”).

E. FHB filed the following: (a) that certain UCC financing statement in the office of
the Department of Licensing-Washington on April 5, 2017 as File Number 2017-095-9642-3 and
with the Florida Department of State on April 12, 2017 as File Number 201700883125 (“Financing
Statements™) covering all of the Debtor’s assets, including rights to payment and accounts
receivable (“Cash Collateral”).

F. As additional partial consideration for the Note, Rebecca Eleanore Petris
(“Guarantor”) executed and delivered to FHB an unlimited guarantee obligating herself to pay for
any and all unpaid principal, interest, fees, costs, and disbursements associated with the Note and
any other indebtedness then existing, or thereafter existing between FHB and the Debtor
(“Guarantee”™).

G. The Note, Security Agreement, Guarantee, and Financing Statements referenced
herein, and all other documents executed in connection with the SBA loan shall hereinafter
sometimes be referred to collectively as the “Loan Documents”. Unless otherwise defined herein,
all capitalized terms used in this Stipulation shall have the same meanings defined in the Loan
Documents.

H. The Collateral defined herein includes property that constitutes “cash collateral” as
that term is defined at 11 U.S.C. Sec 363(a).

L Pursuant to discussions and negotiations taking place between the Debtor and FHB,
the parties have agreed to the use of cash collateral for such other time as may be approved by this
Court on a longer term basis after notice of hearing and hearing on the same have occurred, subject

to the terms and conditions set forth below.

Case 18-12353-CMA Doc 29-1 Filed 07/06/18 Ent. 07/06/18 11:12:29 Pg. 2 of 6
19-01189-FLK11 Doc 242-10 Filed 06/11/19 Entered 06/11/19 11:45:12 Pg 36 of
A1



J. FHB asserts that the principal amount owed on the Note is One Hundred Eighty
Three Thousand and One and 38/100 Dollars ($183,001.38) as of June 18, 2018.

NOW, THEREFORE, in consideration of the mutual covenants contained herein, the
parties stipulate as follows:

1 Subject to the terms herein, FHB consents to the Debtor’s use of cash collateral
from June 14, 2018 (“Petition Date”), unless or until further order of the court.

2. The Debtor’s use of cash collateral is subject to the following terms and conditions:

a. The Debtor will use cash to pay ordinary and necessary business expenses
and administrative expenses for the items and in such use that will not vary
materially from that provided for in the budget attached hereto as Exhibit
“A”, except for variations attributable to expenditures specifically
authorized by Court order, or as otherwise authorized by FHB in writing,
and those payments to FHB under the terms of this Stipulation. To the
extent that there shall be any material increase in the amount of the expenses
set forth in Exhibit “A” attached hereto, to the extent that the budget will be
exceeded by more than ten per cent (10%) for any given monthly period of
time, the Debtor must obtain written consent, in writing, from FHB for such
increased expense, or Court order authorizing otherwise.

b. FHB shall have a lien in the same amount, priority, and extent as its pre-
petition lien(s), on post-petition personal property of the Debtor now
existing or hereafter created, acquired or arising, and all proceeds, products,
additions, accessions, substitutions and replacements. Such lien is
subordinated to the compensation and expense reimbursement allowed to
any trustee hereafter appointed in the case. This order does not constitute a
finding as to the nature or validity of any security interest asserted by FHB.

c The Debtor will carry insurance on its assets, land, and buildings and will
provide proof of insurance reasonably acceptable to FHB, including
declaration pages for general liability and coverage.

d. The Debtor will provide FHB with such reports and documents as it may
reasonably request. Without limiting the generality of the foregoing, the
Debtor will provide all reports and financial information provided by the
Debtor to the Office of the United States Trustee, and all attachments
affixed thereto at the same time they are delivered to the United States
Trustee, and by the 14th day of each calendar month, the Debtor will deliver
an updated accounts receivable aging report, and monthly operating reports
to be maintained under either a QuickBooks program, or Peachtree
program, which shall include no less than a monthly balance sheet, profit
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and loss statement, cash flow report, and general ledger. The Debtor will
also provide FHB with its monthly bank account statements associated with
any debtor in possession account maintained by the Debtor after the
bankruptcy filing date.

e. The Debtor will afford FHB the right to inspect the Debtor’s books and
records and the right to inspect and appraise any part of its collateral at any
time during normal operating hours and upon reasonable notice to the
Debtor and its attorneys.

il The Debtor will make adequate protection payments to FHB by remitting
monthly payments in the amount of Two Thousand Three Hundred Eighty
Two and 03/100 Dollars ($2,382.03) commencing on July 1 2018, and
continuing thereafter on the 1st day of each subsequent month through the
term of this adequate protection stipulation, or any extensions hereto.

g. All future revenues and income generated by the Debtor shall be deposited
in the debtor in possession account(s) maintained at Penninsula Credit
Union (“DIP Account”), and that all withdrawals, checks, payments, and
transfers shall also be drawn out of the DIP Accounts.

82 Debtor’s permitted use of cash collateral will cease if:
1. Debtor defaults in performance of any obligation hereunder.
ii. FHB gives written notice of such default to Debtor and its counsel via either

e-mail, facsimile transmission, or U.S. Mail.

iii. Such default is not cured within five (5) days from the date of sending or
mailing, or faxing a notice of the default.

iv. In the event the default is not cured on, or within, five (5) days of the written
notice of default FHB shall be entitled to request expedited relief from the
automatic stay to pursue its rights.

V. Debtor’s failure to timely pay any tax, including withholding, property,
income, excise, use, occupancy, liquor, tobacco, or any other municipal,
state or federal tax accruing at any time after the Petition Date.

Vi. Debtor sells, conveys, transfers, or otherwise disposes of any of its assets or
property out of the ordinary course of business unless otherwise approved

by the bankruptcy court beforehand;

vii.  The case is dismissed or converted to another chapter of the Code.
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4. Debtor will not use the Collateral, including cash collateral, for any purpose which
is not authorized by Title 11 of the code or by order of this Court.

5. Not withstanding any restriction on the use of the Cash Collateral, FHB specifically
approves, following the Petition Date, payments to the United States Trustee for
quarterly fees and professional fees as may be allowed and approved by the Court.

6. None of the allowances set forth herein shall bind any subsequent Trustee should
the pending case be converted to one under Chapter 7 of the Bankruptcy Code, nor
shall anything herein constitute an admission by Debtor regarding the amount of
FHB’s allowed claim or the validity, priority or enforceability of any lien or
security interest securing such claim.

7. To the extent permitted under Section 506(b) of the Code, Debtor agrees that there
shall be allowed to FHB an amount equal to all reasonable fees and legal expenses
incurred by FHB in connection with the negotiation, execution and delivery of this
Agreement or the collection or enforcement or protection of this Agreement, or any
extensions in the future, and that the same shall be included with any proof of claim
to be filed on behalf of FHB during the pendency of these proceedings. The Debtor
maintains the right to object to the attorneys’ fees, costs, and disbursements in the
event the Debtor concludes that they were not reasonably incurred by FHB. All
such fees and costs shall ultimately be subject to Court allowance.

8. The parties hereby stipulate that all of the Recitals set forth herein are true and
correct as of the date of the execution of this Agreement.

THE REMAINDER OF THIS PAGE HAS BEEN LEFT INTENTIONALLY BLANK
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Dated: July 5, 2018 _/s/ Emily Jarvis
Emily Jarvis (#41841)
Wells & Jarvis, P.S.
502 Logan Building
500 Union Street
Seattle, WA 98101-2332
Phone: (206) 624-0088
Fax: (206-624-0086
E-Mail: emily@wellsandjarvis.com
ATTORNEYS FOR THE DRY EYE
COMPANY, LLC

Dated: July 5, 2018 /s/ Brett Wittner
Brett Wittner (#27657)
Morton McGoldrick, P.S.
820 A Street
Suite 600
Tacoma, WA 98402
Phone: (253) 655-2275
Fax: (253) 272-4338
E-Mail: blwittner@bvmm.com
ATTORNEYS FOR FIRST HOME BANK
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Entered on Docket July 6, 2018

June 16-30 July August Seplember Oclober November December
INCOME
Sales (producls) % 37,283 $ 82850 $ 82,850 $ 86,993 $ 81,135 § 91,135 § 95,278
Salas {shipping) $ 7,650 $ 17,000 § 17,000 $ 17,850 $ 18,700 $ 8,700 § 19,550
Sales (sales tax collecled) $ 68 $ 150 $ 150 §$ i58 $ 165 §$ 165 § 173
EXPENSES
Fulfillment fees $ 540 $ 1,200 § 1200 $ 1260 $ 1,320 1,320 § 1,380
Packaging & labsling % 563 $ 1250 $ 1,250 $ 1,313 § 1,375 1,375 § 1438
Merchant fees $ 1,575 $ 3,500 § 3,500 $ 3675 § 3,850 3850 $ 4,025
Shipping $ 6,030 $ 13,400 § 13400 § 14070 § 14,740 14,740 $ 15,410
Payroll $ 8,200 $ 18,7260 $ 28100 § 18,700 $ 18,700 $ 18,700 § 18,700
Advertising / marketing % 250 $ 1,000 $ $ 1,500 § 1,500 % 2,000 2,000
Bank fees $ 10 $ 10 $ 10 $ 10 $ 0 % 10 10
Licenses, permils eic $ $ 235 $ 235 § $ - 3 -
Facllity
Rent $ 15800 1,900 1900 1800 § 1,900 1,900 1 800
Utilities $ 90 90 90 100 § 140 200 200
Phone & intemet  $ 225 225 225 225 § 225 225 225
Vidual receptionisl  § 120 120 120 120 § 120 120 120
Mobile $ 120 120 120 120 § 120 120 120
Office expenses  $ 100 250 250 250 § 250 250 250
Insurance $ 43 43 43 43 % 43 43 43
Professional fees
CPA § 1,500 $ 200 200
Bookkeeper* $ 320 $ 320 $ 320 § 320 320 320
Other § 15 § 15 § 115 § 115 115 115
US Trustee Fees $ 650 $ 1,950
Legal fees 1,000 $ 1,000 $ 1,000 § 1,000 1,000 1,000
Ad. prolection payments First Home 2382 § 2,382 § 2382 § 2,382 2,382 2,382
Event fees 3 - $ $ $
Taxes: Sales tax remittance $ 350 § $ $ 458
a7

CASH
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