- ilad in TYQR nn N2/14/22 DPana 1 nfA
Case 23-90088 Document5 F Docket #0005 Date Filed: 02/14/2023

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

)
In re: ) Chapter 11
)
AVAYA INC., etal.! ) Case No. 23-90088 (DRJ)
)
Debtors. ) (Joint Administration Requested)
) (Emergency Hearing Requested)

DEBTORS’ EMERGENCY EX PARTE
APPLICATION FOR ENTRY OF AN ORDER AUTHORIZING
THE EMPLOYMENT AND RETENTION OF KURTZMAN CARSON
CONSULTANTS LLC AS CLAIMS, NOTICING, AND SOLICITATION AGENT

Emergency relief has been requested. Relief is requested not later than 9:00 a.m.
(prevailing Central Time) on February 15, 2023.

If you object to the relief requested or you believe that emergency consideration is not
warranted, you must appear at the hearing if one is set, or file a written response
prior to the date that relief is requested in the preceding paragraph. Otherwise, the
Court may treat the pleading as unopposed and grant the relief requested.

A hearing will be conducted on this matter on February 15, 2023, at 9:00 a.m.
(prevailing Central Time) in Courtroom 400, 4th floor, 515 Rusk Street, Houston,
Texas 77002. Participation at the hearing will only be permitted by an audio and
video connection.

Audio communication will be by use of the Court’s dial-in facility. You may access
the facility at (832) 917-1510. Once connected, you will be asked to enter the
conference room number. Judge Jones’s conference room number is 205691. Video
communication will be by use of the GoToMeeting platform. Connect via the free
GoToMeeting application or click the link on Judge Jones’s homepage. The meeting
code is “Judge Jones”. Click the settings icon in the upper right corner and enter
your name under the personal information setting.

Hearing appearances must be made electronically in advance of both electronic and
in-person hearings. To make your appearance, click the “Electronic Appearance”
link on Judge Jones’s homepage. Select the case name, complete the required fields
and click “Submit” to complete your appearance.

A complete list of each of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’
proposed claims and noticing agent at http://www.kccllc.net/avaya. The location of Debtor Avaya Inc.’s principal
place of business and the Debtors’ service address in these chapter 11 cases is 350 Mount Kemble Avenue,

Morristown, New Jersey 07960.
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The above-captioned debtors and debtors in possession (collectively, the “Debtors™) file

this emergency ex parte application to employ a claims, noticing, and solicitation agent

(the “Application”):?
Relief Requested
1. The Debtors seek entry of an order authorizing the Debtors to employ

Kurtzman Carson Consultants LLC (“Agent”) as claims, noticing, and solicitation agent in
accordance with the terms and conditions set forth in the engagement letter dated January 3, 2023

(the “Engagement Letter”), attached hereto as Exhibit A. This Application is supported by the

Declaration of Robert Jordan in Support of the Debtors’ Emergency Ex Parte Application for
Entry of an Order Authorizing the Employment and Retention of Kurtzman Carson

Consultants LLC as Claims, Noticing, and Solicitation Agent (the “Jordan Declaration”), attached

hereto as Exhibit B.

2. Emergency consideration of this Application is requested to effectuate the Debtors’
transition into bankruptcy and to immediately begin providing effective notice of pleadings and
orders to interested parties.

Jurisdiction and Venue

3. The United States Bankruptcy Court for the Southern District of Texas
(the “Court”) has jurisdiction over this Application pursuant to 28 U.S.C. § 1334.

4. This is a core proceeding pursuant to 28 U.S.C. § 157(b).

2 The Debtors, together with their non-Debtor affiliates (collectively, “Avaya” or the “Company”), are a leading
provider of mission-critical, real-time communication applications. The facts and circumstances supporting this
Application are set forth in the Declaration of Eric Koza, Chief Restructuring Officer of Avaya Holdings Corp.
and Certain of Its Affiliates and Subsidiaries, in Support of the Debtors’ Chapter 11 Petitions and First Day
Motions (the “First Day Declaration”), filed contemporaneously with the filing of this Application and
incorporated by reference herein. Capitalized terms used but not otherwise defined herein shall have the meanings
ascribed to them in the First Day Declaration.
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5. Venue is proper pursuant to 28 U.S.C. 8§ 1408 and 14009.

Request to Employ Agent

6. The Debtors request approval to employ Agent to serve as claims, noticing, and
solicitation Agent in their chapter 11 cases to provide the services outlined in the Engagement
Letter. The Debtors believe that Agent’s employment is in the best interest of the estates.

7. Agent’s rates are competitive and reasonable. Agent has the expertise required in
a complex chapter 11 case.

8. The Debtors request this Court authorize Agent’s employment.

Compensation

9. The Debtors request that Agent’s fees and expenses be paid as an administrative
expense in the ordinary course of the Debtors’ business without further application or order of the
Court. Should a dispute develop, the matter will be brought to the Court for resolution. Agent
agrees to maintain records of all services showing dates, categories of services, fees charged, and
expenses incurred.

10.  Agent will provide a monthly invoice to the Debtors, Debtors’ counsel, the Office
of the United States Trustee for the Southern District of Texas (the “U.S. Trustee™), counsel for
any official committee, and any party-in-interest who specifically requests service of the monthly
invoices.

11.  Prior to the Petition Date, the Debtors provided Agent an advance in the amount of

$50,000. Agent will apply these funds in accordance with the Engagement Letter.
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Indemnification

12.  The Debtors have agreed to indemnify Agent as set forth in the Engagement Letter.
Notwithstanding anything to the contrary, Agent will not be indemnified for liability arising out
of gross negligence, willful misconduct, and certain other matters identified in the proposed order.

Disinterestedness

13.  Agent has reviewed its conflicts system to determine whether it has any
relationships with the Debtors’ creditors and parties-in-interest. Except as disclosed in the Jordan
Declaration, Agent represents that it neither holds nor represents any interest materially adverse to
the Debtors’ estates in connection with any matter on which it would be employed. To the best of

the Debtors’ knowledge, Agent is a “disinterested person” as that term is defined in section 101(14)

of title 11 of the United States Code (the “Bankruptcy Code”), as modified by section 1107(b) of
the Bankruptcy Code. Agent agrees that it will supplement its disclosure to the Court if any facts

or circumstances are discovered that would require such additional disclosure.
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The Debtors request that the Court grant the relief requested in this Application.

Houston, Texas
Dated: February 14, 2023

/s/ Matthew D. Cavenaugh

JACKSON WALKER LLP

Matthew D. Cavenaugh (TX Bar No. 24062656)
Genevieve M. Graham (TX Bar No. 24085340)

Rebecca Blake Chaikin (TX Bar No. 24133055)
Emily Meraia (TX Bar No. 24129307)

1401 McKinney Street, Suite 1900

Houston, TX 77010

Telephone: (713) 752-4200

Facsimile: (713) 752-4221

Email: mcavenaugh@jw.com
rchaikin@jw.com
ggraham@jw.com

emeraia@jw.com

Proposed Co-Counsel to the Debtors
and Debtors in Possession

KIRKLAND & ELLIS LLP

KIRKLAND & ELLIS INTERNATIONAL LLP

Joshua A. Sussberg, P.C. (pro hac vice pending)

Aparna Yenamandra, P.C. (pro hac vice pending)

Rachael M. Bentley (pro hac vice pending)

Andrew Townsell (pro hac vice pending)

601 Lexington Avenue

New York, New York 10022

Telephone: (212) 446-4800

Facsimile: (212) 446-4900

Email: joshua.sussberg@kirkland.com
aparna.yenamandra@kirkland.com
rachael.bentley@kirkland.com
andrew.townsell@kirkland.com

-and-

Patrick J. Nash, Jr., P.C. (pro hac vice pending)
300 North LaSalle Street

Chicago, Illinois 60654

Telephone:  (312) 862-2000

Facsimile: (312) 862-2200

Email: patrick.nash@kirkland.com

Proposed Co-Counsel to the Debtors
and Debtors in Possession
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Certificate of Service

This Application is being filed ex parte. Service will only occur by notice on the Court’s
CM/ECF system.

/s/ Matthew D. Cavenaugh

Matthew D. Cavenaugh



Case 23-90088 Document 5-1 Filed in TXSB on 02/14/23 Page 1 of 10

Exhibit A

Engagement Letter
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KCC AGREEMENT FOR SERVICES

This Agreement is entered into as of the 3rd day of January 2023, between Avaya Holdings Corp
(together with its affiliates and subsidiaries, the “Company”),! and Kurtzman Carson Consultants
LLC (together with its affiliates and subcontractors, “KCC”). In consideration of the premises set
forth herein and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties hereto agree as follows:

Terms and Conditions

L SERVICES

A. KCC agrees to provide the Company with consulting services regarding noticing, claims
management and reconciliation, plan solicitation, balloting, disbursements and any other services
agreed upon by the parties or otherwise required by applicable law, government regulations or
court rules or orders.

B. KCC further agrees to provide (i) computer software support and training in the use of
the support software, (ii) KCC’s standard reports as well as consulting and programming support
for the Company requested reports, (iii) program modifications, (iv) data base modifications,
and/or (v) other features and services in accordance with the fees outlined in a pricing schedule
provided to the Company (the “KCC Fee Structure”).

C. Without limiting the generality of the foregoing, KCC may, upon request by the
Company, (i) provide a communications plan including, but not limited to, preparation of
communications materials, dissemination of information and a call center staffed by KCC and/or
(i) provide confidential on-line workspaces or virtual data rooms and publish documents to such
workspaces or data rooms (which publication shall not be deemed to violate the confidentiality
provisions of this Agreement).

D. The price listed for each service in the KCC Fee Structure represents a bona fide proposal
for such services, which may be accepted in whole or in part. Services will be provided when
requested by the Company or required by applicable law, government regulations or court rules
or orders. Services are mutually exclusive and are deemed delivered and accepted by the
Company when provided by KCC.

E. The Company acknowledges and agrees that KCC will often take direction from the
Company’s representatives, employees, agents and/or professionals (collectively, the “Company
Parties”) with respect to the services being provided under this Agreement. The parties agree that
KCC may rely upon, and the Company agrees to be bound by, any requests, advice or
information provided by the Company Parties to the same extent as if such requests, advice or
information were provided by the Company. The Company agrees and understands that KCC
shall not provide the Company or any other party with any legal advice.

! The term Company shall include, to the extent applicable, the Company, as debtor and debtor in
possession in its chapter 11 case, together with any affiliated debtors and debtors in possession whose
chapter 11 cases are jointly administered with the Company’s chapter 11 case.
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KCC AGREEMENT FOR SERVICES

IL. PRICES, CHARGES AND PAYMENT

A. KCC agrees to charge and the Company agrees to pay KCC for its services at the rates
and prices set by KCC that are in effect as of the date of this Agreement and in accordance with
the KCC Fee Structure. KCC'’s prices are generally adjusted periodically to reflect changes in the
business and economic environment and are inclusive of all charges. KCC reserves the right to
reasonably increase its prices, charges and rates; provided, however, that if any such increase
exceeds 15%, KCC will give thirty (30) days written notice to the Company.

B. In addition to fees and charges for services, the Company agrees to pay KCC’s
reasonable and documented transportation, lodging, and meal expenses incurred in connection
with services provided under this Agreement.

C. In addition to all fees for services and expenses hereunder, the Company shall pay to
KCC (i) any fees and charges related to, arising out of, or as a result of any error or omission
made by the Company or the Company Parties, as mutually determined by KCC and the
Company, and (ii) all taxes that are applicable to this Agreement or that are measured by
payments made under this Agreement and are required to be collected by KCC or paid by KCC to
a taxing authority.

D. Where the Company requires services that are unusual or beyond the normal business
practices of KCC, or are otherwise not provided for in the KCC Fee Structure, the cost of such
services shall be charged to the Company at a competitive rate.

E. KCC agrees to submit its invoices to the Company monthly and the Company agrees that
the amount invoiced is due and payable within ten (10) days of the Company’s receipt of the
invoice. KCC’s invoices will contain reasonably detailed descriptions of charges for both hourly
(fees) and non-hourly (expenses) case specific charges. Where total invoice amounts are
expected to exceed $10,000 in any single month and KCC reasonably believes it will not be paid,
KCC may require advance payment from the Company due and payable upon demand and prior
to the performance of services hereunder. If any amount is unpaid as of thirty (30) days from the
receipt of the invoice, the Company further agrees to pay a late charge, calculated as one and one-
half percent (1-1/2%) of the total amount unpaid every thirty (30) days. In the case of a dispute in
the invoice amount, the Company shall give written notice to KCC within ten (10) days of receipt
of the invoice by the Company. The undisputed portion of the invoice will remain due and
payable immediately upon receipt of the invoice. Late charges shall not accrue on any amounts
in dispute or any amounts unable to be paid due to Court order or applicable law. Unless
otherwise agreed to in writing, the fees for print notice and media publication (including
commissions) must be paid at least three (3) days in advance of those fees and expenses being
incurred. Certain fees and charges may need to be adjusted due to availability related to the
COVID-19 (novel coronavirus) global health issue.

F. In the event that the Company files for protection pursuant to chapter 11 of the United
States Bankruptcy Code (a “Chapter 11 Filing”), the parties intend that KCC shall be employed
pursuant to 28 U.S.C. § 156(c) to the extent possible and otherwise in accordance with applicable
Bankruptcy law and that all amounts due under this Agreement shall, to the extent possible, be
paid as administrative expenses of the Company’s chapter 11 estate. As soon as practicable
following a Chapter 11 Filing (and otherwise in accordance with applicable law and rules and

2
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KCC AGREEMENT FOR SERVICES

orders of the Bankruptcy Court), the Company shall cause pleadings to be filed with the
Bankruptcy Court seeking entry of an order or orders approving this Agreement (the “Retention
Order”). The form and substance of the pleadings and the Retention Order shall be reasonably
acceptable to KCC. If any Company chapter 11 case converts to a case under chapter 7 of the
Bankruptcy Code, KCC will continue to be paid for its services in accordance with the terms of
this Agreement. The parties recognize and agree that if there is a conflict between the terms of
this Agreement and the terms of the Retention Order, the terms of the Retention Order shall
govern during the chapter 11 or other proceeding.

G. To the extent permitted by applicable law, KCC shall receive a retainer in the amount of
$50,000 (the “Retainer”) that may be held by KCC as security for the Company’s payment
obligations under the Agreement. The Retainer is due upon execution of this Agreement. In the
event of a Chapter 11 Filing, KCC will first apply the Retainer to all pre-petition invoices, and
thereafter, will have the Retainer replenished to the original amount. KCC shall be entitled to
hold the Retainer until the termination of the Agreement. Following termination of the
Agreement, KCC shall return to the Company any amount of the Retainer that remains following
application of the Retainer to the payment of unpaid invoices.

I1I. RIGHTS OF OWNERSHIP

A. The parties understand that the software programs and other materials furnished by KCC
pursuant to this Agreement and/or developed during the course of this Agreement by KCC are the
sole property of KCC. The term “program” shall include, without limitation, data processing
programs, specifications, applications, routines, and documentation. The Company agrees not to
copy or permit others to copy the source code from the support software or any other programs or
materials furnished pursuant to this Agreement.

B. The Company further agrees that any ideas, concepts, know-how or techniques relating to
data processing or KCC’s performance of its services developed or utilized during the term of this
Agreement by KCC shall be the exclusive property of KCC. Fees and expenses paid by the
Company do not vest in the Company any rights in such property, it being understood that such
property is only being made available for the Company’s use during and in connection with the
services provided by KCC under this Agreement.

Iv. NON-SOLICITATION

The Company agrees that neither it nor its subsidiaries or other affiliated companies shall directly
or indirectly solicit for employment, employ or otherwise retain employees of KCC during the
term of this Agreement and for a period of twelve (12) months after termination of this
Agreement unless KCC provides prior written consent to such solicitation or retention.

V. CONFIDENTIALITY

Each of KCC and the Company, on behalf of themselves and their respective employees, agents,
professionals and representatives, agrees to keep confidential all non-public records, systems,
procedures, software and other information received from the other party in connection with the
services provided under this Agreement; provided, however, that if either party reasonably
believes that it is required to produce any such information by order of any governmental agency

3
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KCC AGREEMENT FOR SERVICES

or other regulatory body it may, upon not less than five (5) business days’ written notice to the
other party, release the required information.

VL SUSPENSION OF SERVICE AND TERMINATION

A. This Agreement shall remain in force until terminated or suspended by either party

(1) upon thirty (30) days’ written notice to the other party or (ii) immediately upon written notice
for Cause (defined herein). As used herein, the term “Cause” means (i) gross negligence or
willful misconduct of KCC that causes serious and material harm to the Company’s
reorganization under chapter 11 of the Bankruptcy Code, (ii) the failure of the Company to pay
KCC invoices for more than sixty (60) days from the date of invoice, or (iii) the accrual of
invoices or unpaid services in excess of the retainer held by KCC where KCC reasonably believes
it will not be paid.

B. In the event that this contract is terminated, regardless of the reason for such termination,
KCC shall coordinate with the Company and, to the extent applicable, the clerk of the Bankruptcy
Court, to maintain an orderly transfer of record keeping functions and KCC shall provide all
necessary staff, services and assistance required for an orderly transfer. The Company agrees to
pay for such services in accordance with KCC’s then existing prices for such services. If such
termination occurs following entry of the Retention Order, the Company shall immediately seek
entry of an order (in form and substance reasonably acceptable to KCC) that discharges KCC
from service and responsibility in the Company’s bankruptcy case.

C. Any data, programs, storage media or other materials furnished by the Company to KCC
or received by KCC in connection with the services provided under the terms of this Agreement
may be retained by KCC until the services provided are paid for, or until this Agreement is
terminated with the services paid in full. The Company shall remain liable for all fees and
expenses imposed under this Agreement as a result of data or physical media maintained or stored
by KCC. KCC shall dispose of the data and media in the manner requested by the Company.

The Company agrees to pay KCC for reasonable and documented expenses incurred as a result of
the disposition of data or media. If the Company has not utilized KCC’s services under this
Agreement for a period of at least ninety (90) days, KCC may dispose of the data or media, and
be reimbursed by the Company for the expense of such disposition, after giving the Company
thirty (30) days’ notice. Notwithstanding any term herein to the contrary, following entry of the
Retention Order, the disposition of any data or media by KCC shall be in accordance with any
applicable instructions from the clerk of the Bankruptcy Court, local Bankruptcy Court rules and
orders of the Bankruptcy Court.

VII.  SYSTEM IMPROVEMENTS

KCC strives to provide continuous improvements in the quality of service to its clients. KCC,
therefore, reserves the right to make changes in operating procedure, operating systems,
programming languages, general purpose library programs, application programs, time period of
accessibility, types of terminal and other equipment and the KCC data center serving the
Company, so long as any such changes do not materially interfere with ongoing services provided
to the Company in connection with the Company’s chapter 11 case.
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KCC AGREEMENT FOR SERVICES

VIII. BANK ACCOUNTS

At the Company’s request and subject to Court approval following any chapter 11 filing, KCC
may be authorized to establish accounts with financial institutions in the name of and as agent for
the Company. To the extent that certain financial products are provided to the Company pursuant
to KCC’s agreement with financial institutions, KCC may receive compensation from such
financial institutions for the services KCC provides pursuant to such agreement.

IX. LIMITATIONS OF LIABILITY AND INDEMNIFICATION

A. The Company shall indemnify and hold KCC, its affiliates, members, directors, officers,
employees, consultants, subcontractors and agents (collectively, the “Indemnified Parties™)
harmless, to the fullest extent permitted by applicable law, from and against any and all losses,
claims, damages, judgments, liabilities and expenses (including reasonable and documented
counsel fees and expenses) (collectively, “Losses”) resulting from, arising out of or related to
KCC’s performance under this Agreement. Such indemnification shall exclude Losses resulting
from KCC’s gross negligence or willful misconduct. Without limiting the generality of the
foregoing, Losses include any liabilities resulting from claims by any third-parties against any
Indemnified Party. The Company shall notify KCC in writing promptly upon the assertion, threat
or commencement of any claim, action, investigation or proceeding that the Company becomes
aware of with respect to the services provided by KCC under this Agreement. The Company’s
indemnification obligations hereunder shall survive the termination of this Agreement.

B. Except as provided herein, KCC’s liability to the Company or any person making a claim
through or under the Company for any Losses of any kind, even if KCC has been advised of the
possibility of such Losses, whether direct or indirect and unless due to gross negligence or willful
misconduct of KCC, shall be limited to the total amount billed or billable to the Company for the
portion of the particular work which gave rise to the alleged Loss. In no event shall KCC be
liable for any indirect, special or consequential damages such as loss of anticipated profits or
other economic loss in connection with or arising out of the services provided for in this
Agreement. In no event shall KCC’s liability to the Company for any Losses, whether direct or
indirect, arising out of this Agreement exceed the total amount billed to the Company and
actually paid to KCC for the services contemplated under the Agreement; provided, however, that
this limitation shall not apply to the Company during any chapter 11 case in which the Company
is a debtor.

C. The Company is responsible for the accuracy of the programs, data and information it or
any Company Party submits for processing to KCC and for the output of such information. KCC
does not verify information provided by the Company and, with respect to the preparation of
schedules and statements, all decisions are at the sole discretion and direction of the Company.
The Company reviews and approves all schedules and statements filed on behalf of, or by, the
Company; KCC bears no responsibility for the accuracy or contents therein. The Company
agrees to initiate and maintain backup files that would allow the Company to regenerate or
duplicate all programs and data submitted by the Company to KCC.

D. The Company agrees that except as expressly set forth herein, KCC makes no
representations or warranties, express or implied, including, but not limited to, any implied or
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KCC AGREEMENT FOR SERVICES

express warranty of merchantability, fitness or adequacy for a particular purpose or use, quality,
productiveness or capacity.

X. FORCE MAJEURE

KCC will not be liable for any delay or failure in performance when such delay or failure arises
from circumstances beyond its reasonable control, including without limitation acts of God, acts
of government in its sovereign or contractual capacity, acts of public enemy or terrorists, acts of
civil or military authority, war, riots, civil strife, terrorism, blockades, sabotage, rationing,
embargoes, epidemics, pandemics, outbreaks of infectious diseases or any other public health
crises, earthquakes, fire, flood, other natural disaster, quarantine or any other employee
restrictions, power shortages or failures, utility or communication failure or delays, labor
disputes, strikes, or shortages, supply shortages, equipment failures, or software malfunctions.

XI. INDEPENDENT CONTRACTORS

The Company and KCC are and shall be independent contractors of each other and no agency,
partnership, joint venture or employment relationship shall arise, directly or indirectly, as a result
of this Agreement.

XII.  NOTICES

All notices and requests in connection with this Agreement shall be given or made upon the
respective parties in writing and shall be deemed as given as of the third day following the day it
is deposited in the U.S. Mail, postage pre-paid or on the day it is given if sent by facsimile or
electronic mail or on the day after the day it is sent if sent by overnight courier to the appropriate
address set forth below:

Kurtzman Carson Consultants LLC Avaya Holdings Corp.

222 N. Pacific Coast Highway, 3rd Floor 350 Mt. Kemble

El Segundo, CA 90245 Morristown, NJ 07960

Attn: Drake D. Foster Attn: Vito Carnevale, SVP & General Counsel
Tel: (310) 823-9000 Tel: (908) 953-3923

Fax: (310) 823-9133 Fax:

E-Mail: dfoster@kccllc.com E-Mail: vcarnevale@avaya.com and

Iglnoticescomm@avaya.com

Or to such other address as the party to receive the notice or request so designates by written
notice to the other.

XIII.  APPLICABLE LAW

The validity, enforceability, and performance of this Agreement shall be governed by and
construed in accordance with the laws of the State of California.

XIV. ENTIRE AGREEMENT/ MODIFICATIONS
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Each party acknowledges that it has read this Agreement, understands it, and agrees to be bound
by its terms and further agrees that it is the complete and exclusive statement of the agreement
between the parties, which supersedes and merges all prior proposals, understandings, other
agreements, and communications oral and written between the parties relating to the subject
matter of this Agreement. The Company represents that it has the authority to enter into this
Agreement, and the Agreement is non-dischargeable under any applicable statute or law. If any
provision of this Agreement shall be held to be invalid, illegal or unenforceable, the validity,
legality and enforceability of the remaining provisions shall in no way be affected or impaired
thereby. This Agreement may be modified only by a written instrument duly executed by an
authorized representative of the Company and an officer of KCC.

XV.  COUNTERPARTS; EFFECTIVENESS

This Agreement may be executed in two or more counterparts, each of which will be deemed an
original but all of which together will constitute one and the same instrument. This Agreement
will become effective when one or more counterparts have been signed by each of the parties and
delivered to the other parties, which delivery may be made by exchange of copies of the signature
page by facsimile or electronic mail.

XVI.  ASSIGNMENT

This Agreement and the rights and duties hereunder shall not be assignable by the parties hereto
except upon written consent of the other, with the exception that this Agreement can be assigned
without written consent by KCC to a wholly-owned subsidiary or affiliate of KCC.

XVII. ATTORNEYS’ FEES

In the event that any legal action, including an action for declaratory relief, is brought to enforce
the performance or interpret the provisions of this Agreement, the parties agree to reimburse the
prevailing party’s reasonable attorneys’ fees, court costs, and all other related expenses, which
may be set by the court in the same action or in a separate action brought for that purpose, in
addition to any other relief to which the prevailing party may be entitled.

[SIGNATURE PAGE FOLLOWS]



Case 23-90088 Document 5-1 Filed in TXSB on 02/14/23 Page 9 of 10

KCC

KCC AGREEMENT FOR SERVICES

IN WITNESS WHEREOF, the parties hereto have executed this Agreement effective as of the
first date mentioned above.

Kurtzman Carson Consultapts LLC

-

“BY: Evan Gershbein \ DATE: |/ /27>
TITLE: EVP, Corporate Restructuring Services

Avaya Holdings Corp.

BY: Vito Carnevale DATE:
TITLE: SVP & General Counsel
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement effective as of the
first date mentioned above.

Kurtzman Carson Consultants LLC

BY: Evan Gershbein DATE:
TITLE: EVP, Corporate Restructuring Services

Avaya Holdings Corp.
DocuSigned by:
\Afo WaLb January 4, 2023 | 7:21 AM EST
- 90ECAT776E12240D...
BY: Vito Carnevale DATE:

TITLE: SVP & General Counsel
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IN THE UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

)
In re: ) Chapter 11

)
AVAYA INC., etal.,! ) Case No. 23-90088 (DRJ)

)
Debtors. ) (Joint Administration Requested)

)

DECLARATION OF ROBERT JORDAN
IN SUPPORT OF DEBTORS’ EMERGENCY EX PARTE
APPLICATION FOR ENTRY OF AN ORDER AUTHORIZING
THE EMPLOYMENT AND RETENTION OF KURTZMAN CARSON
CONSULTANTS LLC AS CLAIMS, NOTICING, AND SOLICITATION AGENT

I, Robert Jordan, under penalty of perjury, declare as follows:

1. | am a Senior Managing Director, Corporate Restructuring of Kurtzman Carson
Consultants LLC (“Agent”), a chapter 11 administrative services firm whose headquarters are
located at 222 N. Pacific Coast Highway, 3" Floor, EI Segundo, California, 90245. Except as
otherwise noted in this declaration (this “Declaration”), I have personal knowledge of the matters
set forth herein, and if called and sworn as a witness, | could and would testify competently
as follows.

2. | submit this Declaration in support of the Debtors’ Emergency Ex Parte
Application for Entry of an Order Authorizing the Employment and Retention of Kurtzman Carson

Consultants LLC as Claims, Noticing, and Solicitation Agent, filed contemporaneously herewith

(the “Application”).?

A complete list of each of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’
proposed claims and noticing agent at http://www.kccllc.net/avaya. The location of Debtor Avaya Inc.’s principal
place of business and the Debtors’ service address in these chapter 11 cases is 350 Mount Kemble Avenue,
Morristown, New Jersey 07960.

2 Capitalized terms used herein but not otherwise defined shall have the meanings ascribed in the Application.
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3. Agent represents the following:

(a)

(b)

(©)

(d)

(€)

(f)

(@)

(h)

(i)

)

Agent, its members, and employees are not and were not, within two years
before the date of the filing of these chapter 11 cases, creditors, equity
security holders, insiders, or employees of the Debtors;

Agent will not consider itself employed by the United States government
and shall not seek any compensation from the United States government in
its capacity as the claims, noticing, and solicitation Agent in these
chapter 11 cases;

by accepting employment in these chapter 11 cases, Agent waives any rights
to receive compensation from the United States government in connection
with these chapter 11 cases;

in its capacity as the claims, noticing, and solicitation Agent in these
chapter 11 cases, Agent will not be an agent of the United States and will
not act on behalf of the United States;

Agent will not employ any past or present employees of the Debtors in
connection with its work as the claims, noticing, and solicitation Agent in
these chapter 11 cases;

Agent is a “disinterested person” as that term is defined in section 101(14)
of the Bankruptcy Code with respect to the matters upon which it is
engaged,;

in its capacity as claims, noticing, and solicitation Agent in these chapter 11
cases, Agent will not intentionally misrepresent any fact to any person;

Agent shall be under the supervision and control of the Office of the Clerk
of the Bankruptcy Court (the “Clerk™) with respect to the receipt and
recordation of claims and claim transfers;

Agent will comply with all requests of the Clerk and the guidelines
promulgated by the Judicial Conference of the United States for the
implementation of 28 U.S.C. § 156(c); and

none of the services provided by Agent as claims, noticing, and solicitation
Agent in these chapter 11 cases shall be at the expense of the Clerk.

4. | caused to be submitted for review by our conflicts system the names of all known

potential parties in interest (the “Potential Parties in Interest”) in these chapter 11 cases. The

results of the conflict check were compiled and reviewed by Agent professionals under my

supervision. Agent is not aware of any connection that would present a disqualifying conflict of

2
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interest. Should Agent discover any new relevant facts or connections bearing on the matters
described herein during the period of its retention, Agent will use reasonable efforts to promptly
file a supplemental declaration.

5. To the best of my knowledge, neither Agent, nor any of its professionals, has any
materially adverse connection to the Debtors, their creditors, or other relevant parties. Agent may
have relationships with certain of the Debtors’ creditors as vendors or in connection with cases in
which Agent serves or has served in a neutral capacity as claims, noticing, and solicitation agent
and/or administrative advisor for another chapter 11 debtor.

6. Agent discloses the following connections, each of which Agent believes does not
present an interest adverse to the Debtors:

e Certain former partners and associates of Kirkland & Ellis LLP (“K&E”), proposed
counsel to the Debtors, currently are employed by Agent. Albert Kass, Agent’s
Senior Executive Vice President of Corporate Restructuring Services, is a former
K&E associate. Adam Gorman, a Senior Managing Consultant with Agent’s
Corporate Restructuring Services, is a former K&E project assistant. Beth
Friedman, a Senior Director of Corporate Restructuring was formerly the
Restructuring Department Coordinator at K&E. None of these employees’ work at
K&E was related to the Debtors or these chapter 11 cases.

e Agentisan indirect subsidiary of Computershare Limited. Computershare Limited
is a financial services and technologies provider for the global securities industry,
including providing administrative transfer agent services, such as maintaining
records of shareholdings and share transfers. Within the Computershare Limited
corporate structure, Agent operates as a separate, segregated business unit. As
such, any relationships that Computershare Limited and its affiliates maintain do
not create an interest of Agent that would be materially adverse to the Debtors’
estates or any class of creditors or equity security holders.

7. | believe that Agent is a “disinterested person” as that term is defined in

section 101(14) of the Bankruptcy Code.
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Pursuant to 28 U.S.C. § 1746, | declare under penalty of perjury that the foregoing is true
and correct to the best of my information, knowledge, and belief.

Dated: February 14, 2023

/s/ Robert Jordan

Robert Jordan

Senior Managing Director, Corporate
Restructuring

Kurtzman Carson Consultants LLC

222 N. Pacific Coast Highway, 3" Floor
El Segundo, California 90245
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IN THE UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

) Chapter 11
Inre: )
) Case No. 23-90088 (DRJ)
AVAYA INC., etal.! )
) (Joint Administration Requested)
Debtors. )
) Re: Docket No.

ORDER AUTHORIZING THE
EMPLOYMENT AND RETENTION OF KURTZMAN CARSON
CONSULTANTS LLC AS CLAIMS, NOTICING, AND SOLICITATION AGENT

The Court has considered the Debtors’ application (the “Application”)? to employ
Kurtzman Carson Consultants LLC (“Agent”) as its claims, noticing, and solicitation agent in these
cases. The Court finds that ex parte relief is appropriate. The Court orders:

1. The Debtors are authorized to employ Agent under the terms of the Engagement
Letter attached to the Application as modified by this order (this “Order”).

2. Agent is authorized and directed to perform the services as described in the
Application, the Engagement Letter, and this Order. If a conflict exists, this Order controls.

3. The Clerk shall provide Agent with Electronic Case Filing (“ECF”) credentials that
allow Agent to receive ECF notifications and file certificates and/or affidavits of service.

4. Agent is a custodian of court records and is designated as the authorized repository
for all proofs of claim filed in these cases. Agent shall maintain the official claims register(s) in
these cases. Agent must make complete copies of all proofs of claims available to the public
electronically without charge. Proofs of claims and all attachments may be redacted only as
ordered by the Court.

5. Agent must not transmit or utilize the data obtained by Agent in exchange for direct
or indirect compensation from any person other than the Debtors.

6. Agent shall provide the Clerk with a certified duplicate of the official claims
register(s) upon request.

1 A complete list of each of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’

proposed claims and noticing agent at http://www.kccllc.net/avaya. The location of Debtor Avaya Inc.’s principal
place of business and the Debtors’ service address in these chapter 11 cases is 350 Mount Kemble Avenue,
Morristown, New Jersey 07960.

Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Application.
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7. Agent shall provide: (i) an electronic interface for filing proofs of claim in these
cases; and (ii) a post office box or street mailing address for the receipt of proofs of claim sent by
United States Mail or overnight delivery.

8. Agent is authorized to take such other actions as are necessary to comply with all
duties and provide the services set forth in the Application and the Engagement Letter.

9. Agent shall provide detailed invoices setting forth the services provided and the
rates charged on a monthly basis to the Debtors, their counsel, the U.S. Trustee, counsel for any
official committee, and any party in interest who specifically requests service of the monthly
invoices in writing.

10.  Agent shall not be required to file fee applications. Upon receipt of Agent’s
invoices, the Debtors are authorized to compensate and reimburse Agent for all undisputed
amounts in the ordinary course in accordance with the terms of the Engagement Letter. All
amounts due to Agent will be treated as section 503(b) administrative expenses. Agent may apply
its advance in accordance with the Engagement Letter and the terms of this Order.

11.  The Debtors shall indemnify Agent under the terms of the Engagement Letter, as
modified and limited by this Order. Notwithstanding the foregoing, Agent is not indemnified for,
and may not receive any contribution or reimbursement with respect to:

a. For matters or services arising before these cases are closed, any matter or
service not approved by an order of this Court.

b. Any matter that is determined by a final order of a court of competent
jurisdiction that arises from: (i) Agent’s gross negligence, willful
misconduct, fraud, bad faith, self-dealing, or breach of fiduciary duty;
(i) a contractual dispute if the court determines that indemnification,
contribution, or reimbursement would not be permissible under applicable
law; or (iii) any situation in which the court determines that indemnification,
contribution, or reimbursement would not be permissible pursuant to
Inre Thermadyne  Holdings  Corp.,, 283 B.R. 749, 756
(B.A.P. 8th Cir. 2002). No matter governed by this paragraph may be
settled without this Court’s approval.

C. This paragraph does not preclude Agent from seeking an order from this
Court requiring the advancement of indemnity, contribution, or
reimbursement obligations in accordance with applicable law.

12.  Agent shall not cease providing services during these chapter 11 cases for any
reason, including nonpayment, without an order of the Court. In the event Agent is unable to
provide the services set out in this Order and/or the Engagement Letter, Agent will immediately
notify the Clerk and the Debtors’ attorney and cause all original proofs of claim and data turned
over to such persons as directed by the Court.
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13.  After entry of an order terminating Agent’s services, Agent shall deliver to the
Clerk an electronic copy in pdf format of all proofs of claim. Once the electronic copy has been
received by the Clerk, Agent may destroy all proofs of claim in its possession sixty days after filing
a Notice of Intent to Destroy on the Court’s docket.

14.  The terms and conditions of this Order are immediately effective and enforceable
upon its entry.

15.  This Court retains jurisdiction with respect to all matters arising from or related to

the implementation, interpretation, and enforcement of this Order. The scope of Agent’s services
may be altered only on further order of this Court.

Dated: , 2023

UNITED STATES BANKRUPTCY JUDGE
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