
UNITED STATES BANKRUPTCY COURT 

WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 

IN RE: 

 

BRD LAND & INVESTMENT, et al.,1   

 

DEBTOR. 

 

 

 

CASE NO.: 26-30215 

CHAPTER 11 

 

 

MOTION FOR ENTRY OF ORDER (I) CONFRIMING THAT  

PURCHASE AND SALE AGREEMENT IS NOT AN EXECUTORY 

CONTRACT OR, IN THE ALTERNATIVE, COMPELLING REJECTION OF 

THE PURCHASE AND SALE AGREEMENT AND (II) GRANTING RELIEF 

FROM THE AUTOMATIC STAY 

 

 

NOW COMES Creditor/Interested Party T&TG9, LLC (“Movant or “Property 

Owner”), by and through undersigned counsel, and pursuant to §§ 105(a), 362(d) and 

365 of the Bankruptcy Code, hereby moves this Court for entry of an Order confirming 

that the Purchase and Sale Agreement between the Debtor BRD LAND & 

INVESTMENT (“BRD”) and Property Owner, as amended and modified, is not an 

executory contract subject to assumption or rejection under § 365 of the Bankruptcy 

Code or, in the alternative, granting Property Owner relief from the automatic stay 

with respect to termination of the Purchase and Sale Agreement, as amended and 

modified.  In support hereof, Property Owner shows unto the Court as follows:  

 

 
1 The Debtors in the jointly administered bankruptcy proceedings are the following 

entities, with the last four digits of their respective taxpayer identification numbers 

in parentheses: BRD Land & Investment (6940), BRDL Warden Station, LLC 

(“Warden Station”) (4687), and BRDL Warden Station Holding Co., LLC (“Warden 

Station Holding”) (0184).  
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2 

 

INTRODUCTION AND SUMMARY OF RELIEF REQUESTED 

 

1. Property Owner, pursuant to §§ 105(a), 362(d) and 365 of the 

Bankruptcy Code, is entitled to entry of an Order as follows:  

A. Confirming that the Purchase and Sale Agreement, as amended and 

modified, is not an executory contract subject to assumption or rejection 

by the BRD pursuant to § 365 of the Bankruptcy Code; and 

 

B. In the alternative, compelling BRD to reject the Purchase and Sale 

Agreement, as mended and modified, and granting Property Owner 

relief from the automatic stay to terminate the Purchase and Sale 

Agreement and obtain any and all attendant relief thereunder, 

including the Earnest Money to which Property Owner is entitled 

thereunder, and certain non-monetary items, sketches, plans, plats, and 

surveys, and other materials required to be provided to it by the Debtor.  

 

JURISDICTION AND VENUE 

2. The Court has jurisdiction over this proceeding pursuant to 28 U.S.C. §§ 

157 and 1334. This matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2).  

3. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

FACTUAL BACKGROUND 

4. BRD, along with its related entities, Warden Station and Warden 

Station Holding, filed voluntary petitions seeking relief under chapter 11 of the 

Bankruptcy Code on February 24, 2026 (the “Petition Date”) (collectively, the 

“Bankruptcy Cases”).  BRD, since the Petition Date, has operated as Debtor-in-

Possession in accordance with §§ 1107(a) and 1108 of the Bankruptcy Code.  

5. Prepetition, Property Owner (as Seller) and BRD (as Buyer) entered in 

a Purchase And Sale Agreement effective as of June 8, 2022 (the “PSA Effective 
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Date”), under which BRD agreed to purchase, and Property Owner agreed to sell, real 

property consisting of 290.12 +/- acres on Midland Road in Effingham County, 

Georgia (the “Subject Property”) (collectively, the “PSA”).  A true and accurate copy 

of the PSA is attached hereto as EXHIBIT 1 and incorporated herein by reference.  

6. The PSA provided that the purchase price for the Subject Property, was 

to be calculated at a rate equal to $30,000.00 per High Useable Acre (as defined in 

the PSA),2 but in no event would the Purchase Price be less than $4,500,000.00 (the 

“Minimum Purchase Price”) (collectively, the “Purchase Price”). 

7. The PSA provided that BRD had 120 days from the Effective Date, to 

investigate the feasibility of its intended development of the Subject Property (the 

“Due Diligence Period”) and, on or before the last day of the Due Diligence Period, 

BRD was required to provide Property Owner with “copies of all due diligence 

materials obtained . . . concerning the Property including all tests, studies, surveys, 

engineering plans, and plats,” as well as the boundary line survey and the Phase I 

Environmental Report for the Subject Property.   

8. Under the PSA, and within five (5) days of the PSA Effective Date, BRD 

was required to pay the sum of $100,000.00, as a good faith deposit (the “Initial 

Earnest Money Deposit”),3 to Bouhan Falligant, LLP, located at One West Park 

 
2 The number of High Useable Acres of the Subject Property was determined by the 

Wetlands Delineation prepared on behalf of both Property Owner and BRD, at the 

cost and expense of BRD.  
3 The Initial Earnest Money Deposit and all other monies paid  and deposited with 

the Escrow Agent under the PSA are collectively referred to herein as, the “Earnest 

Money.”  
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Avenue, Savannah, Georgia 310401, who was appointed under the PSA as the Escrow 

Agent (the “Escrow Agent”).  In accordance with the terms thereof, the Escrow Agent 

was required to hold Earnest Money, in escrow, and be disbursed and applied towards 

the Purchase Price or as otherwise provided for in the PSA.   

9. In addition to the Initial Earnest Money Deposit, and within five (5) 

business days of the expiration of the Due Diligence Period, BRD was required to 

deliver an additional deposit in the amount of $150,000.00 to the Escrow Agent, which 

became part of the Earnest Money under the PSA (the “Due Diligence Period Earnst 

Money Deposit”).   

10. Escrow Agent, under the PSA and provided that it was not otherwise 

terminated, was required to release and pay the following amounts of the Earnest 

Money to Property Owner:  

Payment Date Amount Payable to T&TG9, LLC 

120 Days After Effective Date $25,000.00 

180 Days After Effective Date $25,000.00 

 

11. The closing of the purchase and sale of the Subject Property (the 

“Closing”), outlined in the PSA, “shall occur upon the date that is the earlier of (i) 

twelve (12) months after the Effective Date [t]hereof or (ii) thirty (30) days after the 

satisfaction or waiver . . . of the conditions precedent to [BRD’s] . . . objections 

[t]hereunder, including the Conditions to Closing as set forth in Section 11 [of the 

PSA].” 

12. BRD, under the PSA, had the right to extend the Closing for two (2) 

successive periods of thirty (30) days each (each referred to as, an “Extension Period”) 

Case 26-30215    Doc 80    Filed 03/23/26    Entered 03/23/26 16:39:27    Desc Main
Document      Page 4 of 15



5 

upon notice to Property Owner and BRD’s delivery of an additional deposit of 

$100,000.00 to the Escrow Agent for the initial Extension Period (the “First Extension 

Fee”) and delivery of the sum of $25,000.00 directly to Property Owner for the 

subsequent Extension Period (the “Second Extension Fee”).4  

13. In the event of breach or other default by BRD under the PSA, which 

remains uncured ten (10) days after receiving written notice of any such breach or 

default thereunder, all of the Earnest Money held by Escrow Agent, together with 

any additional amounts held by the Escrow Agent, including the First Extension Fee, 

shall be paid to Property Owner.   

14. The PSA was subsequently amended by the following:  

A. Amendment to Purchase and Sale Agreement entered into as of 

December 5, 2022 (the “First PSA Amendment”), a copy of which is 

attached hereto as EXHIBIT 2 and incorporated herein by reference;  

 

B. Second Amendment to Purchase and Sale Agreement entered into as of 

April 6, 2023 (“Second PSA Amendment”), a copy of which is attached 

hereto as EXHIBIT 3 and incorporated herein by reference;  

 

C. Third Amendment to Purchase and Sale Agreement entered into as of 

July 17, 2023 (“Third PSA Amendment”), a copy of which is attached 

hereto as EXHIBIT 4 and incorporated herein by reference; and 

 

D. Fourth Amendment to Purchase and Sale Agreement entered into as of 

January 13, 2025 (“Fourth PSA Amendment”), a copy of which is 

attached hereto as EXHIBIT 5 and incorporated herein by reference.  

 

(collectively, the “PSA Amendments”).   

 
4 The First Extension Fee was to be credited towards the Purchase Price under the 

PSA, whereas the Second Extension Fee was not applied or credited towards the 

Purchase Price and, instead, non-refundable to BRD.  

Case 26-30215    Doc 80    Filed 03/23/26    Entered 03/23/26 16:39:27    Desc Main
Document      Page 5 of 15



6 

15. Property Owner, on February 11, 2026, and through counsel, remitted 

correspondence to BRD entitled “NOTICE OF DEFAULT UNDER PROVISIONS OF 

PURCHASE AND SALE AGREEMENT BETWEEN BRD LAND AND 

INVESTMENT GP AND T&TG9, LLC DATED JUNE 2022,” giving BRD notice of its 

defaults under the PSA, as modified and amended by the PSA Amendments thereto 

(the “Default Letter”).  A copy of the Default Letter sent to BRD prior to the Petition 

Date, is attached hereto as EXHIBIT 6 and incorporated herein by reference.  

16. The Default Letter was sent, via certified first-class mail delivery and 

electronic e-mail transmission to both BRD and the Escrow Agent.  

17. BRD’s defaults under the PSA, as modified by the PSA Amendments, 

included the following:  

A. Failure to pay the following quarterly interest payments to Property 

Owner as required by the PSA, as modified by the PSA Amendments:  

 

Quarterly Interest 

Payment Due Date 

Quarterly Interest 

Payment Amount 

October 1, 2025 $48,000.00 

February 1, 2026 $48,000.00 

 

B. Failure to provide and pay and provide additional deposits of Earnest 

Money to the Escrow Agent in accordance with the PSA, as amended 

and modified by the PSA Amendments.  

 

C. Failure to provide updated status reports to Property Owner in 

accordance with the provisions of the PSA, as modified by the PSA 

Amendments. 

 

D. Failure to provide, prior to the expiration of the Due Diligence Period, 

copies of all due diligence materials concerning the Subject Property 

that were generated, created, and obtained by BRD, including testing, 

studies, surveys, engineering plans, plats, and other information and 

materials set forth in the PSA and the PSA Amendments. 
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E. Failure to provide the Phase I Environmental Report and boundary 

survey for the Subject Property.  

 

18. The Default Letter, likewise, stated that if BRD’s default under the PSA, 

as amended and modified by the PSA Amendments, was not cured within ten (10) 

days of receipt (the “Cure Period”), the PSA—as amended—would terminate 

immediately and all Earnest Money held by the Escrow Agent would be paid to 

Property Owner.  

19. BRD’s defaults under the PSA, as amended and modified by the PSA 

Amendments, were not cured following receipt of the Default Letter and within the 

Cure Period.  

20. Based upon BRD’s failure to cure its breach and defaults of the PSA, as 

amended and modified by the PSA Amendments, the PSA automatically terminated 

on February 21, 2026 (the “PSA Termination Date”).   

21. As of the PSA Termination Date, any contractual relationship between 

BRD and Property Owner arising from the PSA, as amended and modified, was 

terminated.   

22. On February 24, 2026, and prior to commencement of the Bankruptcy 

Cases, Property Owner remitted correspondence to BRD entitled “NOTICE OF 

TERMINATION UNDE RPROVISIONS OF PURCHASE AND SALE AGREEMENT 

BETWEEN BRD LAND AND INVESTMENT GP AND T&T9G, LLC DATED JUNE 

8, 2022” (the “Termination Letter”), confirming that on account of BRD’s failure to 

cure its defaults and breaches of the PSA, as outlined in the Default Letter, the PSA—
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as amended and modified—was terminated.  A copy of the Termination Letter is 

attached hereto as EXHIBIT 7 and incorporated herein by reference.  

23. The Termination Letter was sent, via certified first-class mail delivery 

and electronic e-mail transmission to both BRD and the Escrow Agent.  

24. The PSA, as amended and modified by the PSA Amendments, 

terminated prior to the Petition Date. 

RELIEF REQUESTED 

I. THE PSA, AS AMENDED AND MODIFIED BY THE PSA 

AMENDMENTS, WAS TERMINATED PREPETITION AND, 

THEREFORE, IS NOT AN EXECUTORY CONTRACT SUBJECT TO 

ASSUMPTION OR REJECTION UNDER § 365 OF THE 

BANKRUPTCY CODE. 

 

25. Section 365(a) of the Bankruptcy Code provides that a debtor in 

possession, “subject to the court’s approval, may assume or reject any . . . executory 

contract . . . of the debtor.” 11 U.S.C. § 365(a). The decision to assume or reject an 

executory contract is a matter within the “business judgment” of the debtor. Nat’l 

Labor Relations Bd. v. Bildisco & Bildisco (In re Bildisco), 682 F.2d 72, 79 (3d Cir. 

1982). 

26. The term “executory contract” is not defined in the Bankruptcy Code, 

but Congress has ratified and the Fourth Circuit has adopted, the “Countryman 

Definition,”5 under which an executory contract is defined as follows:  

A contract under which the obligations of both the bankrupt and the 

other party to the contract are so far unperformed that the failure of 

 
5 The “Countryman Definition,” is the definition of “executory contract” formulated 

by Professor Vern Countryman in his seminal law review article entitled, “Executory 

Contracts in Bankruptcy: Part I,”57 Minn. L. Rev. 439, 460 (1973).  
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either to complete the performance would constitute a material breach 

excusing the performance of the other. 

 

Gloria Mfg. Corp. v. International Ladies' Garment Workers' Union,734 F.2d 1020, 

1022 (4th Cir. 1984) (quoting Countryman, "Executory Contracts in Bankruptcy: Part 

I," 57 Minn. L. Rev. 439, 460 (1973)); Lubrizol Enterprises, Inc. v. Richmond Metal 

Finishers, Inc.,756 F.2d 1043, 1043 (4th Cir. 1985) (confirming the Fourth Circuit has 

adopted the Countryman definition of executory contract); In re Future Graphics, 

Inc., No. 09-09272-8-JRL, 2010 Bankr. LEXIS 1666, at *7-8 (Bankr. E.D.N.C. May 

17, 2010).  Determining whether a contract is executory is a question of law that "’may 

be freely reviewed by successive courts’ based on the facts of each case.” Future 

Graphics, 2010 Bankr. LEXIS 1666, at *7-8 (quoting Lubrizol,756 F.2d at 1045).  

“Countryman divided potentially executory contracts into three categories: (1) those 

in which the non-bankrupt has performed fully, (2) those in which the bankrupt has 

performed fully and (3) those in which neither party has performed fully.” Gloria Mfg. 

Corp., 734 F.2d at 1022. 

27. “Executory contracts or leases that terminated prepetition are no longer 

available for assumption or rejection under § 365 because there is nothing left for the 

debtor to assume [or reject].”  In re Greenville Am. P'ship, No. 00-00721-W, 2000 

Bankr. LEXIS 2008, at *9 (Bankr. D.S.C. Mar. 24, 2000).  “The termination must be 

complete and not subject to reversal either under the terms of the contract or under 

state law.” Id. (citing In re Gloria Mfg. Corp., 734 F.2d 1020 (4th Cir. 1985), and 

Moody v. Amoco Oil Co., 734 F.2d 1200 (7th Cir., 1984)); accord Future Graphics, 

2010 Bankr. LEXIS 1666, at *7-8 (observing that “factual situations where only one 
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party has completely performed [or is required to perform] are excluded from the 

grasp of § 365 of the Code.” (citation omitted)). 

28. The PSA, in the instant case, is not an executory contract that is 

subject to assumption or rejection by BRD under § 365 of the Bankruptcy 

Code.   

29. First, and based upon BRD’s prepetition default under the terms and 

provisions of the PSA, as amended and modified, and subsequent failure to cure said 

default and breach within the ten (10) day period thereafter, the PSA was terminated 

on February 21, 2026 (referred to herein as, the PSA Termination Date) and prior to 

the Petition Date.  When the Bankruptcy Cases were filed, the period in which BRD 

was able to cure its default and breach of the PSA, as amended and modified, has 

expired.  On the Petition Date, and based upon the prepetition termination of the 

PSA on account of BRD’s uncured breach and default thereunder, the PSA was not 

longer able to be assumed or rejected under § 365 of the Bankruptcy Code.  

30. Second, and under the Countryman Definition adopted by the Fourth 

Circuit, the PSA is not an executory contract because the obligations of BRD and 

Property Owner are not so far unperformed that the failure of either to complete 

performance would not constitute a material breach excusing performance of the 

other.  As set forth above, and prior to the Petition Date, BRD already materially 

breached and defaulted on its obligations under the PSA, as amended and modified, 

which was not cured within the ten (10) day period following receipt of the Default 

Letter.  As of the Petition Date, and based upon the termination of the PSA, as 
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amended and modified, there were not—as required by the Countryman Definition—

unperformed obligations and duties under the PSA with respect to both BRD and 

Property Owner.  

31. Based upon the foregoing, Property Owner is entitled to entry of an 

Order confirming that the PSA, as amended and modified by the PSA Amendments, 

is not an executory contract that is subject to assumption or rejection under § 365 of 

the Bankruptcy Code.    

32. On account of the prepetition default and refusal by BRD to cure said 

default within the applicable ten-day period, the PSA, as amended and modified by 

the PSA Amendments, was terminated on February 21, 2026, three days prior to the 

Petition Date. Moreover, and because the PSA was terminated prior to the Petition 

Date, there is no executory contract for BRD to assume or reject under § 365 of the 

Bankruptcy Code.  

II. PROPERTY OWNER, IN THE ALTERNATIVE, IS ENTITLED TO AN 

ORDER COMPELLING REJECTION OF THE PURCHASE AND 

SALE AGREEMENT AND GRANTING RELIEF FROM THE 

AUTOMATIC STAY UNDER § 362(d) OF THE BANKRUPTCY CODE.  

 

33. The automatic stay, imposed by § 362 of the Bankruptcy Code upon the 

filing of a bankruptcy petition, prohibits, inter alia, “any act to collect, assess, or 

recover a claim against the debtor that arose before the commencement of the case 

under this title.” 11 U.S.C. § 362(a)(6).   The automatic stay relieves debtors “of the 

financial pressure that drove [them] into bankruptcy” Borman v. Raymark Indus., 

Inc., 946 F.2d 1031, 1033 (3d Cir. 1991), by “allowing the debtor a breathing spell 

from his creditors and permitting him to attempt a repayment or reorganization 
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plan.” In re Peterkin, 102 B.R. 50, 53 (Bankr. E.D.N.C. 1989) (citation omitted); 

accord Maritime Elec. Co. United Jersey Bank, 959 F.2d 1194, 1204 (3d Cir. 1991).    

34. Section 362(d) of the Bankruptcy Code, however, authorizes bankruptcy 

courts to grant relief from the automatic stay in limited circumstances.  11 U.S.C. § 

362(d). Section 362(d) provides, in relevant part, as follows:  

(d) On request of a party in interest and after notice and a hearing, the 

court shall grant relief from the stay provided under subsection (a) of 

this section, such as by terminating, annulling, modifying, or 

conditioning such stay— 

 

(1) for cause, including the lack of adequate protection of an 

interest in property of such party in interest; 

 

(2) with respect to a stay of an act against property under 

subsection (a) of this section, if— 

 

(A) the debtor does not have an equity in such property; 

and 

 

(B) such property is not necessary to an effective 

reorganization[.] 

 

11 .S.C. § 362(d).6   

 
6 The Bankruptcy Code does not define adequate protection; however, § 361 of the 

Bankruptcy Code sets forth three non-exclusive examples of what may constitute 

adequate protection: 

(1) requiring the trustee to make a cash payment or periodic cash 

payments to such entity, to the extent that the stay under section 361 of 

this title, use, sale or lease  under section 363 of this title, or any grant 

of lien under section 364 results in a decrease in the value of such 

entity’s interest in such property; 
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35. In the alternative, and should this Court conclude that the PSA, as 

amended and modified by the PSA Amendments, is an executory contract, Property 

Owner is entitled to entry of an Order—pursuant to §§ 105 and 365 of the Bankruptcy 

Code—compelling the rejection of the PSA, as amended and modified. Compelling 

rejection of the PSA, as amended and modified, is necessary and required under the 

circumstances because the BRD does not have the ability to feasibly cure its default 

under the PSA nor can it provide reasonable assurance of future performance 

thereunder.  BRD has had, since December 2022, to complete the necessary 

conditions precedent to closing on the transaction evidenced by the PSA and, despite 

having ample opportunity to do so, BRD has not completed—nor can it complete—

any of the remaining conditions necessary to consummation of the transaction 

evidenced by the PSA, as amended and modified.   

36. Property Owner, in addition, is entitled to relief from the automatic stay 

under § 362(d) of the Bankruptcy Code to procure the Earnest Money from the Escrow 

 
(2) providing to such entity an additional or replacement lien to the 

extent that such stay, use, sale, lease, or grant results in a decrease in 

the value of such entity’s interest in such property; or 

 

(3) granting such other relief, other than entitling such entity to 

compensation allowable under section 503(b)(1) of this title as an 

administrative expense, as will result in the realization by such entity 

of the indubitable equivalent of such entity’s interest in such property. 

 

11 U.S.C. § 361.  “[A]dequate protection is solely a function of preserving the value of 

the creditor’s secured claim as the petition date due to a debtor’s continued use of the 

collateral.” In re Nice, 355 B.R. 554, 563 (Bankr. N.D. W. Va. 2006). 
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Agent on account of said termination and rejection of the PSA.  Property Owner is 

entitled to relief from the automatic stay, under § 362(d) of the Bankruptcy Code, 

because neither the PSA nor the underlying Earnest Money are “property of the 

estate” within the meaning of § 541 of the Bankruptcy Code and, regardless of 

whether there is equity in either, neither are necessary for an effective 

reorganization.  Moreover, and in accordance with the PSA, as amended and 

modified, the Earnest Money that is currently in the possession of the Escrow Agent 

is the exclusive property of Property Owner and, on account of BRD’s default and 

breach thereof, BRD does not hold any legal or equitable interest in the Earnest 

Money.  Relief from the automatic stay, as a result, should be granted to authorize 

Property Owner to obtain the Earnest Money currently in the possession of the 

Escrow Agent and obtain—from BRD—all due diligence materials concerning the 

Subject Property, including but not limited to all tests, studies, surveys, engineering 

plans, plats, and environmental reports.   

CONCLUSION 

WHEREFORE, and based upon the foregoing, Property Owner is entitled to 

entry of an Order confirming that the PSA, as amended and modified, is not an 

executory contract subject to assumption or rejection by the BRD pursuant to § 365 

of the Bankruptcy Code.  Property Owner, additionally or in the alternative, is 

entitled to entry of an Order compelling BRD to reject the PSA as mended and 

modified, and granting Property Owner relief from the automatic stay to terminate 

the Purchase and Sale Agreement and obtain any and all attendant relief thereunder, 
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including the Earnest Money to which Property Owner is entitled thereunder, and 

certain non-monetary items, sketches, plans, plats, and surveys, and other materials 

required to be provided to it by the Debtor.  

Respectfully submitted this, the 23rd day of March, 2026.  

BUCKMILLER & FROST, PLLC 

BY:   s/ Joseph Z. Frost   

 

JOSEPH Z. FROST, NCSB No. 44387 

jfrost@bbflawfirm.com 

 

4700 Six Forks Road 

Suite 150 

Raleigh, North Carolina 27609  

Telephone:      (919) 296-5040 

Telefax:           (919) 977-7101 

 

Counsel for T&TG9, LLC 
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