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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION

Chapter 11
Inre:
Case No. 20-43597-399
BRIGGS & STRATTON
CORPORATION, et al., (Jointly Administered)

Debtors.

w W W W W W L

Judge Barry S. Schemer

Hearing Date: November 9, 2020
Time: 10:00 am (CST)

Related Docket Nos. 1066;1067;1070

UNITED STATES TRUSTEE'S OBJECTION
TO CHAPTER 11 DISCLOSURE STATEMENT FOR THE JOINT CHAPTER 11 PLAN
OF BRIGGS & STRATTON CORPORATION AND ITS AFFILIATIED DEBTORS

Daniel J. Casamatta, the Acting United States Trustee for the Eastern District of Missouri
(“the U.S. Trustee”), by his attorney, hereby objects to the Disclosure Statement for the Joint
Chapter 11 Plan of Reorganization of Briggs & Stratton Corporation and Its Affiliated Debtors,
Docket No. 1067 and Motion of Debtors For Entry of Order (1) Approving Disclosure Statement;
(1) Establishing Notice and Objection Procedure for Confirmation of Plan; (111) Approving
Solicitation Package and Procedures for Distribution Thereof; (IV Approving Form of Ballots and
Establishing Procedures for VVoting on Plan; And (V) Granting Related Relief, Docket No. 1070
(“the Disclosure Statement”) filed on behalf of Briggs & Stratton Corporation and its affiliated
debtors (“the Debtors”). In support of this Objection, the U.S. Trustee states as follows:

PRELIMINARY STATEMENT

1. The Disclosure Statement and Plan, in their current form, do not provide adequate
information and proposes a plan that is not confirmable. The U.S. Trustee objects to the Disclosure

Statement and solicitation of the Plan on various grounds, including, among others:
1
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a. The Plan improperly proposes non-consensual third-party releases in favor of
numerous non-debtors through an opt out election.
b. The Plan inappropriately extends exculpation coverage beyond estate fiduciaries.
The U.S. Trustee objects to the Exculpation Clause of the Plan because it exculpates
persons and entities that are not fiduciaries of the estate. The exculpation also is not
limited to actions or inactions taking place during the bankruptcy cases, as required
by applicable law.*
2. The present Objection contests whether the Disclosure Statement contains sufficient
information to enable creditors and other parties in interest to arrive at an informed decision
concerning acceptance or rejection of the Plan.
3. The U.S. Trustee asserts the above objections to the Release provision at the Disclosure
stage so that revisions can be made before solicitation is made. It is also appropriate to evaluate
and revise the Exculpation provisions and related definitions contained in the Disclosure prior to
solicitation to allow creditors an opportunity to adequately evaluate the plan.
4. Absent additional evidence or amendments sufficient to satisfy this objection, the Court

should deny approval of the proposed Disclosure Statement and the Forms of Ballot.

1 The U.S. Trustee reserves all right(s) with respect to confirmation of the Plan and his right to object on all
bases including but not limited to provisions relating to the proposed Global Settlement Plan and Indentured
Trustee Fee(s). The proposed Global Settlement in Section 5.3 of the Plan is over broad and seeks to
improperly binds all parties, including individual or entities not a party to the settlement. Inappropriate
payment of Unsecured Indenture Trustee Fees are also proposed, see Definition Section 1.115 of the
Disclosure. The U.S. Trustee has raised these issues, among others, with the Debtor regarding the same and
is awaiting proposed revisions.
2
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5. The U.S. Trustee reserves all of his rights to object to confirmation of the Plan on all bases
including but not limited to the overly broad release, exculpation, and injunction provisions

detailed herein.
JURISDICTION

6. Under (i) 28 U.S.C. § 1334, (ii) applicable orders of the United States District Court for the
Eastern District of Missouri issued pursuant to 28 U.S.C. § 157(a), and (iii) 28 U.S.C. § 157(b)(2),
this Court has jurisdiction to hear and rule on this objection.

7. Pursuant to 28 U.S.C. 8 586(a)(3), the U.S. Trustee is charged with administrative oversight
of the bankruptcy system in this District. Under 11 U.S.C. 8 307, the U.S. Trustee has standing to

be heard on the issues raised in this objection. See United States Trustee v. Columbia Gas Systems,

Inc. (Inre Columbia Gas Systems, Inc.), 33 F.3d 294, 295-96 (3d Cir. 1994) (noting that the U.S.

Trustee has “public interest standing’ under 11 U.S.C. 8 307 which goes beyond mere pecuniary

interest).

FACTUAL BACKGROUND

The Plan and Disclosure Statement

8. On July 20, 2020 (the “Petition Date”), the Debtors filed voluntary petitions for relief under
chapter 11 of the Bankruptcy Code.

9. The Debtors remain in possession of their assets and continue to manage their business as
debtor-in-possession pursuant to sections 1107 and 1108 of the Bankruptcy Code.

10. The Debtors filed the Disclosure Statement and Joint Chapter 11 Plan on October 09, 2020.
11. On September 15, 2020, the Bankruptcy Court entered an order authorizing the sale of

Debtors’ assets.



Case 20-43597 Doc 1195 Filed 11/02/20 Entered 11/02/20 16:18:41 Main Document
Pg 4 of 11

12. The Plan provides for the distribution of each Debtor’s available cash from the Sale
Transaction Proceeds and Wind-down Operation. See Disclosure Statement at B, Page 9 of 190.
13.  The Plan provides for a Plan Administrator (“Plan Administrator”) to oversee the Plan,
including to liquidate remaining assets, resolve dispute and make distribution to creditors under
the plan. Disclosure Statement at B, Page 9 of 190.

14.  The Plan contains certain releases by the Debtors (the “Debtor Release”) and certain
releases by third parties (the “Third Party Release™). Plan at Sections 10.6.

15.  The Plan defines the term “Released by Holders of Claims and Interest” in pertinent part

as follows:

10.6. Releases by Holders of Claims and Interests

As of the Effective Date, except (A) for the right to enforce the Plan (including the Plan
Supplement) and the Confirmation Order or any right or obligation arising under the Plan
(including the Plan Supplement) or the Confirmation Order that remain in effect or
become effective after the Effective Date and (B) as otherwise expressly provided in the
Plan or in the Confirmation Order, in exchange for good and valuable consideration,
including the obligations of the Debtors under the Plan and the contributions of the
Released Parties to facilitate and implement the Plan, to the fullest extent permissible
under applicable law, as such law may be extended or integrated after the Effective Date,
the Released Parties shall be deemed conclusively, absolutely, unconditionally,
irrevocably and forever, released, and discharged by each of the following (each such
Person or Entity, a “Releasing Party” and, collectively, the “Releasing Parties”):

(a) the Creditors’ Committee and each of its members in their capacity as such;

(b) all holders of Claims who are entitled to vote on the Plan and vote to accept the

Plan;

(c) all holders of Claims who (i) are entitled to vote on the Plan and abstain from voting
on the Plan or (ii) vote to reject the Plan and, in either case, do not elect to exercise their
right, as provided in the Ballot, to opt-out of granting the releases set forth in this
Section 10.6;

(d) all holders of Claims who are deemed to accept or reject the Plan, are provided
with a notice of non-voting status providing them with the right to opt-out of the
releases contained in this Section 10.6, and do not elect to exercise such right;...

Plan, Section 10.6, page 52 of 60 (Docket No. 1066)
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16.  The Plan shields a very broad collection of individuals and entities included in the Plan’s
definition of Exculpated Parties, Related Parties and through the Plan’s exculpation provisions.
Specifically, the Plan and Disclosure state:

1.50 Exculpated Parties means collectively: (a) the Debtors, (b) the Wind-Down Estates,
(c) the Plan Administrator, (d) the Creditors’ Committee and each of its members in their
capacity as such, and (e) with respect to each of the foregoing Persons or Entities in
clauses of their Related Parties who acted on their behalf in connection with the matters
as to which exculpation is provided herein.

Disclosure, Definitions, Section A 1.50, page 128 of 190 (Docket no. 1067)

1.92 Related Parties means with respect to any Exculpated Party or Released Party: (a)
such Entities’ predecessors, successors and assigns, subsidiaries, Affiliates, managed
accounts or funds, (b) all of their respective current and former officers, directors,
principals, stockholders (and any fund managers, fiduciaries or other agents of
stockholders with any involvement with the Debtors), members, partners, employees,
agents, advisory board members, financial advisors, attorneys, accountants, investment
bankers, consultants, representatives, management companies, fund advisors and other
professionals, solely to the extent such persons and entities acted on the behalf of the
Released Parties or Exculpated Parties in connection with the matters as to which
exculpation or releases are provided in the Plan, and (c) such persons’ respective heirs,
executors, estates, servants and nominees.

Disclosure, Definitions, Section A 1.50, page 131 of 190 (Docket no. 1067)

10.7. Exculpation

To the maximum extent permitted by applicable law, no Exculpated Party will have or
incur, and each Exculpated Party is hereby released and exculpated from, any claim,
obligation, suit, judgment, damage, demand, debt, right, Cause of Action, remedy, loss,
and liability for any claim in connection with or arising out of the administration of the
Chapter 11 Cases, the postpetition marketing and sale process, the purchase, sale, or
rescission of the purchase or sale of any security or asset of the Debtors; the negotiation
and pursuit of the Disclosure Statement, the Plan, or the solicitation of votes for, or
confirmation of, the Plan; the funding or consummation of the Plan; the occurrence of the
Effective Date; the DIP Loan Documents; the administration of the Plan or the property
to be distributed under the Plan; or the transactions in furtherance of any of the foregoing;
except for fraud, gross negligence, or willful misconduct, as determined by a Final Order.
This exculpation shall be in addition to, and not in limitation of, all other releases,
indemnities, exculpations and any other applicable law or rules protecting such
Exculpated Parties from liability. Notwithstanding anything to the contrary in the
foregoing, the exculpation set forth herein does not release any post-Effective Date
obligation or liability of any Entity under the Plan or any document, instrument, or
agreement (including those set forth in the Plan Supplement) executed to implement the
Plan.
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Plan, Section 10.7, page 53 of 60, (Docket No. 1066)

17.  The U.S. Trustee objects to the release and exculpation provisions in the Disclosure and
Plan in that they (a) require holders of claims and interests to opt out of them rather than opt into
them, while also deeming those holders of claims and interests that are not entitled to vote on the
Plan or that are entitled to vote on the Plan but do not vote, to have accepted the release and
exculpation provisions (b) are overly broad, both in terms of the parties covered, and for the time
periods actions are exculpated, among other things.

ARGUMENT

Governing Law Regarding Adequate Disclosure

18.  Section 1125 of the Bankruptcy Code provides that a disclosure statement must contain
“adequate information” describing a confirmable plan. 11 U.S.C. § 1125. Adequate information
is defined as:

[IInformation of a kind, and in sufficient detail, as far as is reasonably practicable in light
of the nature and history of the debtor and the condition of the debtor’s books and records,
including a discussion of the potential material Federal tax consequences of the plan to the
debtor, any successor to the debtor, and a hypothetical investor typical of the holders of
claims or interests in the case, that would enable such a hypothetical reasonable investor
of the relevant class to make an informed judgment about the plan . . .

19. 11 U.S.C. § 1125(a)(1); see also In re BGI, Inc., 772 F.3d 102, 105 (2d Cir. 2014)

(disclosure statement designed to permit interested parties to evaluate proposed plan); Adelphia

Recovery Trust v. Goldman Sachs & Co., 748 F.3d 110, 118 (2d Cir. 2014) (same); In re Adelphia

Commc’ns Corp., 352 B.R. 592, 596 (Bankr. S.D.N.Y. 2006) (same). To be approved, a disclosure

statement must include sufficient information to apprise creditors of the risks and financial

consequences of the proposed plan. See In re MclLean Indus., Inc., 87 B.R. 830, 834 (Bankr.

S.D.N.Y. 1987) (“substantial financial information with respect to the ramifications of any
6
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proposed plan will have to be provided to, and digested by, the creditors and other parties in interest
in order to arrive at an informed decision concerning the acceptance or rejection of a proposed
plan”). Although the adequacy of the disclosure is determined on a case-by-case basis, the
disclosure must “contain simple and clear language delineating the consequences of the proposed
plan on [creditors’] claims and the possible [Bankruptcy Code] alternatives . . . .” In re Copy

Crafters Quickprint, Inc., 92 B.R. 973, 981 (Bankr. N.D.N.Y. 1988).

20. Section 1125 of the Bankruptcy Code is biased towards more disclosure rather than less.

See In re Crowthers McCall Pattern, Inc., 120 B.R. 279, 300 (Bankr. S.D.N.Y. 1990). The

“adequate information” requirement merely establishes a floor, and not a ceiling for disclosure to

voting creditors. In re Adelphia Commc’ns Corp., 352 B.R. at 596 (citing Century Glove, Inc. v.

First American Bank of New York, 860 F.2d 94, 100 (3d Cir. 1988)).

The Plan Improperly Deems Consent to Third-Party Releases

21.  As mentioned above, the Plan contains broad release and exculpation provisions of various
non-debtor parties by other non-debtor parties from all sorts of liability. See Plan, Section 10.6,
Section 10.7. As the U.S. Trustee describes more fully below, the Debtors have not demonstrated
the appropriateness of these provisions.

22.  The Plan improperly deems that the Released Parties are released by creditors that vote to
reject the Plan or abstain from voting on the Plan but do not opt-out of the releases on their ballots.
Plan at Section 10.6.

23.  While directly addressing this issue, the Court in In re Emerge Energy Servs. LP, No. 19-

11563, 2019 Bankr. LEXIS 3717, 2019 WL 7634308, at 53- 56 (Bankr. D. Del. Dec. 5, 2019)
concluded that a waiver cannot be discerned through a party’s silence or inaction unless specific

circumstances are present. Similar to the case at hand, Debtors’ Plan in In re Emerge, proposed
7
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that general unsecured creditors and equity holders, receiving no distribution, be required to
complete and return a form (Opt-Out Form) or ballot indicating their affirmative opt-out of the
third party release. Without opting out the parties would be deemed to have consented to the release
and waiver of current and future claims against the “Released Parties.” The U.S. Trustee among
others objected asserting the release did not meet the legal standard set forth in Gillman v.

Continental Airlines (In re Continental Airlines) 203 F.3d 203, 212-14 (3d Cir. 2000), of fairness

and necessity to reorganization and that consent cannot be inferred by the failure of a creditor or
equity holder to return a ballot or Opt-Out Form, the Court agreed. The Court found that while
the Debtors included on the ballot and Opt-Out Form notice to the recipients of the implications
of a failure to opt-out, the Court could not on the record before it find that the failure of a creditor
or equity holder to return a ballot or Opt-Out Form manifested their intent to provide a release.
Carelessness, inattentiveness, or mistake are three reasonable alternative explanations. Emerge,
2019 Bankr. Lexis 3717at 54. Here, the Debtors seek approve of third party releases from creditor
that reject the Plan but fail to opt-out of the releases. Accordingly, the Plan at hand should be
revised to provide for affirmative consent to the third party releases being proposed.

24.  The Court in In re SunEdison, Inc., 576 B.R. 45, 13-14 (Bankr. S.D.N.Y. 2017), ruled that

creditors who did not affirmatively vote could not be deemed to consent to the releases in the plan.

The Court in SunEdison cited to the following language in In re Chassix Holdings, 533 B.R. 54,

81 (Bankr. S.D.N.Y. 2015) (“Chassix”):

Charging all inactive creditors with full knowledge of the scope and implications
of the Proposed third party releases, and implying a “consent” to the third party
releases based on the creditors’ inaction, is simply not realistic or fair, and would
stretch the meaning of “consent” beyond the breaking point.

Emphasis in original.
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25. Further, the SunEdison Court held that the debtors have failed to sustain their burden of
proving that the Court had subject matter jurisdiction to approve the third party releases. In re

SunEdison, Inc., 576 B.R. 453 (Bankr. S.D.N.Y. 2017). In that case, the non-voting releasors did

not consent to the release, the creditors were not being paid in full, and the third party claims would
have been extinguished rather than channeled to a fund for payment. Id. Further, the debtors did
not identify which third party claims would directly impact their reorganization and given the
scope of the release, the Court determined that it is likely that many of the claims would not impact
the reorganization. Id. Thus, the Court granted the debtors leave to propose a modified form of
release under the condition that they must specify the release by name or readily identifiable group
and the claims to be released, demonstrate how the outcome of the claims to be released might
have a conceivable effect on the debtors’ estates and show that this is one of the rare cases
involving unique circumstances in which the release of the claims is appropriate under Metromedia

In re Metromedia Fiber Network, Inc., 416 F.3d 136, 141 (2d Cir. 2005). Id.

26.  The Chassix Court also made clear its opposition to requiring creditors to opt out of the
releases. The Court required the debtors to revise the definition of “Consenting Creditors” in the
plan and did not permit an opt-out procedure for creditors who abstained from voting, voted to
reject the plan, or were deemed to accept or reject the plan. Chassix, 533 B.R. at 80-82.
Accordingly, creditors who reject the Plan or abstain from voting on the Plan but do not opt- out
of the releases on their ballots should not be deemed to have consented to the third-party releases

in the Plan.
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The Exculpation Clause Is Overbroad

27.  The Plan’s exculpation provisions are unduly expansive. The exculpation clause and
defined terms inappropriately include a variety of entities and individuals who are not estate
fiduciaries and are not limited to actions taken during the pendency of the Chapter 11 cases. In
particular, the exculpation provision extends to Plan Administrators, the Wind-down Estate and
“related parties.” An exculpation clause must be limited to the fiduciaries who have served during
the chapter 11 proceeding: estate professionals, the Committees and their members, and the

Debtors’ directors and officers.” Washington Mutual, 442 B.R. at 350-51 (emphasis added). See

In re Tribune Company, 464 B.R. 126, 189 (Bankr. D. Del. 2011) (holding that exculpation

provision “must exclude non-fiduciaries”). The Debtors have failed to explain why it is
appropriate to extend the exculpation provisions to these non-estate fiduciaries. As such, the U.S.
Trustee objects to the Exculpation Clause of the Plan because it exculpates persons and entities
that are not fiduciaries of the estate. The exculpation also is not limited to actions or inactions
taking place during the bankruptcy cases, as required by applicable law.

WHEREFORE, for the foregoing reasons, the United States Trustee respectfully requests
that this Court sustain this Objection and deny approval of the Disclosure Statement as presently

filed.

(rest of page blank)
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Respectfully Submitted,

DANIEL J. CASAMATTA
ACTING UNITED STATES TRUSTEE

PAUL A. RANDOLPH
ASSISTANT UNITED STATES TRUSTEE

[s/ Sirena T. Wilson

Sirena T. Wilson

E.D. MO# 34363LA, LSBA# 34363
Trial Attorney

111 S. 10th Street, Suite 6.353

St. Louis, MO 63102

PH: (314) 539-2952

FAX: (314) 539-2990

Email: sirena.wilson@usdoj.gov

CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing document was filed electronically
on November 2, 2020, with the Clerk of the United States Bankruptcy Court for the Eastern
District of Missouri, and has been served upon the parties in interest via email by the Court’s
CM/ECF System as listed on the Court’s Electronic Mail Notice List.

/s/Sirena Wilson

Sirena Wilson

Trial Attorney

Office of the United States Trustee
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