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In re: 

CBRM Realty Inc., et al., 

   Debtors.1

Chapter 11 

Case No. 25–15343 (MBK) 
(Jointly Administered) 

Judge: Kaplan 

CBRM Realty Inc., 

Plaintiff, 

                                 v. 

Spano Investor LLC and Acquiom Agency Services 
LLC, 

Defendants. 

Adv. Proc. No. ___ - ________ 

COMPLAINT 

CBRM Realty Inc. (“CBRM” or “Plaintiff”) files this complaint (the “Complaint”) 

against Spano Investor LLC (“Spano”) and Acquiom Agency Services LLC, in its capacity as 

administrative agent and collateral agent under the Credit Agreement and Guaranty Agreement (as 

defined below) (“Acquiom” and together with Spano, “Defendants”).  In support of this 

Complaint, and based upon knowledge, information, and belief, Plaintiff alleges as follows: 

NATURE OF ACTION2

CBRM brings this adversary proceeding to avoid (i) a constructively fraudulent 

guaranty purportedly incurred by CBRM, and (ii) a related purported lien in the property of CBRM 

1 The debtors (the “Debtors”) in the above captioned chapter 11 cases (the “Chapter 11 Cases”), along 
with the last four digits of each Debtor’s federal tax identification number, are: CBRM Realty Inc. (2420), 
Crown Capital Holdings LLC (1411), Kelly Hamilton Apts LLC (9071), Kelly Hamilton Apts MM LLC 
(0765), RH Chenault Creek LLC (8987), RH Copper Creek LLC (0874), RH Lakewind East LLC (6963), 
RH Windrun LLC (0122), RH New Orleans Holdings LLC (7528), and RH New Orleans Holdings MM 
LLC (1951).  The location of the Debtors’ service address in these chapter 11 cases is: In re CBRM Realty 
Inc., et al., c/o White & Case LLP, 1221 Avenue of the Americas, New York, New York 10020.  

2 Capitalized terms used but not defined in the Nature of Action section shall have the meanings ascribed 
to them herein.  
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that was not perfected as of the Petition Date and is therefore subject to avoidance.  As will be 

demonstrated in this proceeding, Defendants—which purport to have a secured claim against 

CBRM worth tens of millions of dollars—are wholly unsecured or, more likely, have no claim at 

all. 

In June 2022, real estate investor Mark “Moshe” Silber entered into a Credit 

Agreement with Acquiom and certain lenders (the “Lenders”),3 under which Mr. Silber was the 

sole borrower.  In June 2022 and October 2023, Mr. Silber received a total of $19 million in loans 

under the Credit Agreement.  In November 2023 (i.e., well within the two-year look-back period 

under section 548 of the Bankruptcy Code), Mr. Silber caused CBRM to become a guarantor under 

the Credit Agreement and related Guaranty Agreement.  Mr. Silber received an additional $7.75 

million in loan proceeds.  CBRM received nothing.  Consequently, this guaranty can and must be 

avoided as a constructive fraudulent transfer, for the benefit of the Debtors’ estates. 

Approximately four months after CBRM became a guarantor, Mr. Silber defaulted 

under the Credit Agreement and shortly thereafter pled guilty to federal fraud charges.  Acquiom 

rushed to New York state court and received judgment against the Guarantors (including CBRM) 

in the amount of approximately $21 million.  Acquiom assigned its judgment to Spano (a special 

purpose vehicle created by the Lenders), which delivered a property execution letter to the 

Rockland County Sheriff, resulting in a purported judgment lien on CBRM’s property.  However, 

as the plain terms of the property execution attached to the Sheriff’s levy make clear, that levy 

expired 90 days after its service if CBRM’s property was not transferred to the Sheriff.  The 

transfer of property never occurred, and Spano failed to take any other action to perfect the 

3 The Lenders are Clover Private Credit Opportunities Origination II LP and Clover Private Credit 
Opportunities Origination (Levered) II LP. 
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judgment lien.  As a result, the purported Judgment Lien was unperfected as of the Petition Date, 

and so it can and must be avoided for the benefit of the Debtors’ estates.   

The unperfected Judgment Lien was subject to avoidance and, therefore, the 

Debtors identified Spano’s purported claim as an unsecured claim.  Nevertheless, on July 15, 2025, 

Spano filed a Proof of Claim purporting to record an approximately $21 million secured claim 

against CBRM.  CBRM objects to the Proof of Claim because it is invalid or, at the very least, 

because the amounts asserted should be determined to be unsecured if any portion of the claim is 

allowed.  For these reasons, the Court should disallow the Proof of Claim in its entirety or, in the 

alternative, grant the Plaintiff’s request to avoid Spano’s purported lien such that its claim is for 

an unsecured amount.    

PARTIES 

On May 19, 2025 (the “Petition Date”), the Debtors filed for relief under chapter 

11 of Title 11 of the United States Code (the “Bankruptcy Code”).  

CBRM is a corporation formed under the laws of New York with its principal place 

of business in New Jersey.   

Defendant Spano is a limited liability company formed under the laws of Delaware 

with its principal place of business in Delaware. 

Upon information and belief, defendant Acquiom is a limited liability company 

formed under the laws of Colorado with its principal place of business in Minnesota. 

Jurisdiction and Venue 

The United States Bankruptcy Court for the District of New Jersey (the “Court”) 

has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Standing Order of 

Reference to the Bankruptcy Court Under Title 11 of the United States District Court for the 
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District of New Jersey, entered July 23, 1984, and amended on September 18, 2012 (Simandle, 

C.J.).   

This matter is a core proceeding under 28 U.S.C. § 157(b).  This Court has 

jurisdiction to hear this proceeding and to enter a final order and judgment.  In the event that this 

Court or any other court finds any part of the proceeding to be ‘non-core’, this Court has non-core 

concurrent jurisdiction over this proceeding under 28 U.S.C. § 1334 because the relief sought 

herein relates to the Chapter 11 Cases. 

The Plaintiff consents to entry of final orders and judgments by this Court in this 

proceeding pursuant to Bankruptcy Rule 7008.  The Plaintiff also consents to entry of final orders 

or judgments by this Court if it is determined that this Court, absent consent of the parties, cannot 

enter final orders or judgments consistent with Article III of the United States Constitution.   

This Court has personal jurisdiction over all Defendants pursuant to Bankruptcy 

Rule 7004. 

Venue in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409 because 

this adversary proceeding arises under and in connection with cases commenced under chapter 11 

of the Bankruptcy Code. 

The Plaintiff seeks relief pursuant to sections 502, 506, 544, 548, 550, and 551 of 

the Bankruptcy Code, rules 3007(b) and 7001 of the Federal Rules of Bankruptcy Procedure 

(the “Bankruptcy Rules”), and rules 3007-1 and 7003-1 of the Local Rules of the United States 

Bankruptcy Court of the District of New Jersey. 
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FACTUAL BACKGROUND 

I. The Debtors’ Founder, Mark Silber, Orchestrates an Extension of Credit and Causes 
CBRM to Become a Guarantor 

The Debtors are part of a real estate portfolio (the “Crown Capital Portfolio”) 

indirectly owned by ultimate parent company CBRM.  The Crown Capital Portfolio was formed 

by real estate investor Moshe “Mark” Silber and certain affiliated parties to hold dozens of 

multifamily housing projects across the United States, with nearly 10,000 individual units.   

On June 2, 2022, Mr. Silber entered into that certain Credit Agreement with the 

Lenders and Acquiom, in its capacity as administrative agent (the “Credit Agreement”), wherein 

the Lenders agreed to make loans to Mr. Silber from time to time.4  Mr. Silber was the sole 

borrower under the Credit Agreement.  Credit Agreement Art. I (“‘Borrower’ means Moshe 

Silber[.]”). 

Simultaneously, Mr. Silber caused various entities under his control to execute that 

certain Guaranty Agreement dated June 2, 2022, with Acquiom (the “Guaranty Agreement”).5

The entities that are signatories to the Guaranty Agreement are Fox Capital LLC, CBCC 1 LLC, 

CBCC 2 LLC, CBCC 3 LLC, CBCC 4 LLC, and CBCC 5 LLC (the “Original Guarantors”).  

Under the Guaranty Agreement, each Original Guarantor would be “jointly and severally liable 

with [Mr. Silber]” in the event that Mr. Silber defaulted on the loans or related obligations.  

Guaranty Agreement § 1.  CBRM was not an Original Guarantor.  

Under the Credit Agreement, Mr. Silber was obligated to make “Borrowing 

Requests” for approval by the Lenders.  Credit Agreement § 2.03.  As part of the Borrowing 

Requests, Mr. Silber had to include “a statement describing in detail, satisfactory to the Lenders 

4 The Credit Agreement is attached as Exhibit A.   

5 The Guaranty Agreement is attached as Exhibit B.   
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in their reasonable discretion, the investment and/or assets [] to which the proceeds of such 

Borrowing will be applied by the Borrower (including a statement as to whether such investment 

is a Proposed Cash Investment)” (the “Proposed Use of Proceeds”).6  Credit Agreement § 2.03(b). 

Upon information and belief, on or about June 2, 2022, Mr. Silber received a loan 

in the aggregate amount of approximately $15 million under the Credit Agreement.  According to 

the borrowing request dated June 2, 2022, sent by Mr. Silber (the “June 2022 Borrowing 

Request”), there is no indication that CBRM received any consideration in connection with this 

loan, and CBRM is not listed as a beneficiary of the Proposed Use of Proceeds.7

Upon information and belief, on or about October 18, 2023, Mr. Silber received a 

loan in the aggregate amount of approximately $4 million under the Credit Agreement.  According 

to the borrowing request dated October 12, 2023, sent by Mr. Silber (the “October 2023 

Borrowing Request”), there is no indication that CBRM received any consideration in connection 

with this loan, and CBRM is not listed as a beneficiary of the Proposed Use of Proceeds.8

On November 28, 2023, Guaranty Supplement No. 1 was executed between 

Acquiom and Westwood Jackson Apts MM LLC, Westwood Jackson Apts LLC, and CBRM (the 

“Guaranty Supplement”),9 by which those entities became additional guarantors under the Credit 

Agreement and were bound by the same terms as the original Guaranty Agreement (together with 

the Original Guarantors, the “Guarantors,” and the guaranty provided by CBRM, the “Debtor 

Guaranty”).  Under the Guaranty Agreement and Guaranty Supplement, each Guarantor would 

6 All capitalized terms used in this sentence have the meanings ascribed to them in the Credit Agreement.  

7 The June 2022 Borrowing Request is attached as Exhibit C. 

8 The October 2023 Borrowing Request is attached as Exhibit D. 

9 The Guaranty Supplement is attached as Exhibit E.  

Case 25-01295-MBK    Doc 1    Filed 07/18/25    Entered 07/18/25 12:43:34    Desc Main
Document      Page 7 of 21



8 

be “jointly and severally liable with [Mr. Silber]” in the event Mr. Silber defaulted on the loans or 

related obligations.  Guaranty Agreement § 1.   

Upon information and belief, on or about November 28, 2023, Mr. Silber received 

a loan in the aggregate amount of approximately $7.75 million under the Credit Agreement.  

According to the borrowing request dated November 28, 2023, sent by Mr. Silber (the “November 

2023 Borrowing Request”), there is no indication that CBRM received any consideration in 

connection with this loan, and CBRM is not listed as a beneficiary of the Proposed Use of 

Proceeds.10

Upon information and belief, CBRM did not receive any consideration — much 

less reasonably equivalent value — in exchange for becoming an additional guarantor under the 

Credit Agreement, and thereby undertaking a guaranty of more than $26 million of debt. 

On March 6, 2024, Acquiom, in its capacity as administrative agent and collateral 

agent, sent Mr. Silber and the Guarantors a Notice of Event of Default and Acceleration (the 

“Notice”).11  As set forth in the Notice, Acquiom, acting at the direction of the Lenders, notified 

Mr. Silber of his failure to make an interest payment due and payable on March 1, 2024, in the 

amount of $234,798.70.  Notice at 1.  Pursuant to section 7.01 of the Credit Agreement, Acquiom 

declared the principal and interest of all outstanding loan amounts and fees due and payable, which, 

at the time of the Notice, equaled $19,185,000.  Id.; see also Credit Agreement § 7.01.  The Notice 

also demanded immediate payment by the Guarantors, including CBRM.  Notice at 1.   

10 The November 2023 Borrowing Request is attached as Exhibit F. 

11 The Notice is attached as Exhibit G.   
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II. Mr. Silber Pleads Guilty to Fraud, Leading to His Resignation and the Appointment 
of Ms. LaPuma as the Independent Fiduciary 

Mr. Silber and his co-investors were targets of an extensive investigation by the 

federal government related to certain real estate projects unrelated to the Crown Capital Portfolio. 

On April 17, 2024, Mr. Silber entered into a plea agreement with the Fraud Section of the 

Department of Justice and the United States Attorney for the District of New Jersey in connection 

with a charge of conspiracy to commit wire fraud affecting an institution, pursuant to 18 U.S.C. § 

371.  

During the course of the investigations and plea negotiations, Mr. Silber neglected 

the management of the Crown Capital Portfolio, leading to numerous properties falling into default 

or becoming subject to receivership proceedings.  Once the plea became public, Mr. Silber was 

disqualified from continuing to manage the Crown Capital Portfolio.  The Crown Capital 

Portfolio’s stakeholders, including certain investors (the “Noteholders”) who purchased notes (the 

“Notes”) from Crown, as issuer, with CBRM as guarantor, were concerned about these 

developments because the Crown Capital Portfolio’s value supported the payment of principal and 

interest under the Notes.   

Following discussions between Mr. Silber’s counsel and the Noteholders’ counsel 

(Faegre Drinker Biddle & Reath LLP) and financial advisor (IslandDundon LLC), on August 29, 

2024, the parties entered into a forbearance agreement (the “Forbearance Agreement”).  The 

Forbearance Agreement addressed various matters involving pending defaults under the Notes and 

Mr. Silber’s go-forward involvement with the portfolio, and established a process to ensure that 

the Crown Capital Portfolio had sufficient fiduciary oversight.  Among other things, the 

Forbearance Agreement required “the services of an individual . . . to function as an independent 
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fiduciary” of CBRM and Crown, and provided that individual with an irrevocable proxy for so 

long as the obligations under the Forbearance Agreement remained pending.   

On September 26, 2024, the Noteholders party to the Forbearance Agreement 

consented to the appointment of Elizabeth LaPuma—a restructuring professional with over 20 

years’ experience as an investment banker and corporate director, including for companies in 

distress— as the independent fiduciary of CBRM and Crown (the “Independent Fiduciary”).  On 

December 9, 2024, Ms. LaPuma was appointed as manager of the Debtors through an omnibus 

written consent. 

III. Acquiom Obtains a Purported Judgment Against the Guarantors and Assigns It to 
Spano 

Less than one month after Mr. Silber’s plea agreement, on May 2, 2024, Acquiom 

initiated an action in New York State court styled Acquiom Agency Servs. LLC v. Fox Cap. LLC, 

No. 652265/2024 (N.Y. Sup. Ct. N.Y. Cnty. May 2, 2024) (the “NY Action”) against the 

Guarantors (including CBRM), seeking judgment against each Guarantor in favor of Acquiom in 

the amount of $19,185,000, plus any other monetary sums allegedly due under the Credit 

Agreement.  See NY Action Dkt. No. 2.12  On May 2, 2024, Acquiom moved for summary 

judgment in lieu of filing a complaint against the Guarantors.  Id.  On August 6, 2024, the court 

issued an order granting Acquiom’s motion for summary judgment.  NY Action Dkt. Nos. 29-30.  

The court ordered the Guarantors to pay $19,185,000 and directed the parties to appear before the 

court for an inquest regarding an award of interest.  NY Action Dkt. No. 29 at 5.  

On September 5, 2024, the court entered judgment in the NY Action, awarding 

Acquiom $21,020,452.60 on account of purported damages resulting from Mr. Silber’s breach of 

12 “NY Action Dkt. No.” refers to the docket styled Acquiom Agency Servs. LLC v. Fox Cap. LLC, No.
652265/2024 (N.Y. Sup. Ct. N.Y. Cnty. May 2, 2024). 
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the Credit Agreement.  NY Action Dkt. No. 37 (the “Judgment”).13  On September 9, 2024, 

Acquiom assigned its Judgment to Spano, a special purpose entity formed by the Lenders.  NY 

Action Dkt. No. 39.   

IV. Spano Fails to Perfect Its Purported Judgment Lien 

On or around December 13, 2024, Spano delivered a property execution letter to 

the Rockland County Sheriff, directing the Sheriff to sell all of CBRM’s interests in personal 

property, including all of its rights, title and interest in Crown (the “CBRM Property”).  See NY 

Action Dkt. No. 101.  Under New York law, upon delivery of this execution letter, Spano acquired 

a purported judgment lien on the CBRM Property (such interest, the “Judgment Lien”).  See N.Y. 

C.P.L.R. § 5202.    

On or around January 11, 2025, counsel to Spano asked counsel to the Independent 

Fiduciary, White & Case LLP (“White & Case”), to accept service on behalf of CBRM of a 

Sheriff’s levy (the “Levy”).14  On January 15, 2025, White & Case accepted service of the Levy.    

The property execution attached to the Levy expressly stated the following: “TAKE 

FURTHER NOTICE THAT at the expiration of 90 days after a levy is made by service of this 

execution, or such further time as the court upon motion of the judgment creditor has provided, 

this levy shall be void except as to property or debts which have been transferred or paid to the 

enforcement officer or as to which a proceeding under CPLR 5225 or 5227 has been brought.”  

Levy at 7.  This notice was consistent with Article 5232(a) of the New York Civil Practice Law 

and Rule.  See CPLR 5232(a) (“At the expiration of ninety days after a levy is made by service of 

the execution, or of such further time as the court, upon motion of the judgment creditor or support 

13 The Judgment is attached as Exhibit H.   

14 The Levy is attached as Exhibit I.   
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collection unit has provided, the levy shall be void except as to property or debts which have been 

transferred or paid to the sheriff or to the support collection unit or as to which a proceeding under 

sections 5225 or 5227 has been brought.”). 

Article 5225 of the New York Civil Practice Law and Rule provides that, “[u]pon 

motion of the judgment creditor, [and] upon notice to the judgment debtor. . .the court shall order 

that the judgment debtor pay the money, or so much of it as is sufficient to satisfy the judgment, 

to the judgment creditor …”  CPLR Art. 5225 (emphasis added).  Similarly, Article 5227 provides 

that “[u]pon a special proceeding commenced by the judgment creditor, against any person who 

it is shown is or will become indebted to the judgment debtor, the court may require such person 

to pay to the judgment creditor the debt upon maturity, or so much of it as is sufficient to satisfy 

the judgment, and to execute and deliver any document necessary to effect payment; or it may 

direct that a judgment be entered against such person in favor of the judgment creditor.”  CPLR 

Art. 5227 (emphasis added).  

The 90-day deadline set forth in the Levy expired on April 15, 2025, and, upon 

information and belief, the CBRM Property has not been transferred to the Sherriff.  Indeed, in a 

June 12, 2025, filing before this Court, Spano admitted that a sheriff’s sale of the CBRM Property 

was never completed before the Petition Date.  See Limited Objection and Reservation of Rights 

of Spano Investor LLC with Respect to Final DIP Financing Orders [Bankr. Dkt. No. 135] ¶ 9.15

The Plaintiff is unaware of any motion by Spano for an extension of time with respect to the 

execution of the Levy, or any proceedings by Spano under CPLR 5225 or 5227.  Additionally, the 

Plaintiff used a third-party vendor to search for liens or UCC filing statements in favor of Spano 

15 “Bankr. Dkt. No.” refers to the docket styled In re CBRM Realty Inc., et al., Case No. 25-15343 (MBK) 
(Bankr. D.N.J. May 19, 2025). 
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in the State of New York and, specifically, Rockland County, and no lien recordations were 

identified.16

Accordingly, under New York Law, the Levy has become void, and any purported 

judgment lien belonging to Spano was unperfected as of the Petition Date.17

V. The Debtors File for Chapter 11 Protection 

On the Petition Date, the Debtors filed voluntary petitions for relief under chapter 

11 of the Bankruptcy Code commencing the above-captioned chapter 11 cases.  The Debtors’ 

chapter 11 cases are being jointly administered [Bankr. Dkt. No. 51].  No request for the 

appointment of a trustee or examiner has been made in these chapter 11 cases and no official 

committees have been appointed or designated. 

On July 2, 2025, the Debtors filed the Amended Schedules of Assets and Liabilities 

for CBRM Realty Inc. (Case No. 25-15343) [Bankr. Dkt. No. 252], which list Spano’s purported 

claim as unsecured, contingent, unliquidated, and disputed. 

VI. Spano Files a Proof of Claim 

On July 15, 2025, Spano filed a proof of claim (Claim No. 4) asserting a secured 

claim against CBRM for $21,118,881.01 (the “Proof of Claim”).18  The purported basis of the 

Proof Claim is the Judgment and purported Judgment Lien, as discussed above.  See Proof of 

Claim.  Spano admits in its Proof of Claim that a sheriff’s sale of the CBRM Property was never 

completed before the Petition Date.  See Proof of Claim Rider ¶ 7.  Spano also asserts a claim for 

16 The results of the lien and UCC search are attached as Exhibit J. 

17 As of the date of this Complaint, the only satisfaction of judgment recorded on the NY Action docket is 
for $4,000. NY Action Dkt. No. 99.  This satisfaction of judgment was purportedly accomplished by Spano 
through credit bids on certain of the Guarantors’ property at a July 25, 2024, auction—before the creation 
of the Judgment, Judgment Lien, and Levy.  See NY Action Dkt. No. 75 (proof of auction).  As such, this 
satisfaction of judgment pre-dated and did not perfect the purported Judgment Lien. 

18 The Proof of Claim and Rider to Proof of Claim of Spano Investor LLC is attached as Exhibit K. 
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post-petition interest and all reasonable fees, costs, or charges under section 506(b) of the 

Bankruptcy Code.  

FIRST CAUSE OF ACTION 

Avoidance and Recovery of Constructive Fraudulent Conveyance – Debtor Guaranty  
11 U.S.C. §§ 544, 548, 550, and 551 and Applicable State Law 

(Against Defendants)

The Plaintiff repeats and realleges the allegations in the foregoing paragraphs, 

which are incorporated by reference as if fully set forth herein. 

Pursuant to the Guaranty Supplement executed on November 28, 2023 (i.e., within 

two years prior to the Petition Date), CBRM incurred purported obligations to guarantee debt in 

connection with the Credit Agreement. 

The Debtor Guaranty is an obligation incurred by CBRM to Acquiom within the 

appropriate lookback period set forth in the Bankruptcy Code and relevant fraudulent transfer 

statutes under state law.  The Debtor Guaranty is also the sole alleged basis for Defendants’ 

purported claim against CBRM. 

CBRM received no consideration, much less reasonably equivalent value, in 

connection with the Credit Agreement, Guaranty Agreement, Guaranty Supplement, and the 

incurrence of the Debtor Guaranty.  As explained above, the Credit Agreement was executed by 

Mr. Silber and inured to the benefit of Mr. Silber, not the Guarantors.  

The Debtor Guaranty was incurred at a time when CBRM was (i) insolvent (or 

CBRM became insolvent as a result of incurring such obligations), (ii) engaged in a transaction, 

or was about to be engaged in a transaction, in which CBRM was unreasonably undercapitalized, 

or (iii) intended to incur, or believed or reasonably should have believed that it would incur, debts 

beyond its ability to pay as such debts matured and became due. 
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Based upon the foregoing, the Debtor Guaranty constitutes an avoidable fraudulent 

transfer pursuant to section 548 of the Bankruptcy Code, section 544(b) of the Bankruptcy Code, 

and the substantially similar fraudulent conveyance provisions under applicable state law. 

In accordance with section 550(a) of the Bankruptcy Code, the Plaintiff seeks to 

(i) invalidate and avoid the Debtor Guaranty, (ii) to the extent applicable, recover the Debtor 

Guaranty or the value thereof, and (iii) obtain such other relief as the Court deems appropriate in 

connection with the avoidance and recovery of the Debtor Guaranty, for the benefit of the Debtors’ 

estates. 

SECOND CAUSE OF ACTION 

Avoidance and Recovery of the Judgment Lien 
11 U.S.C. §§ 544, 550, and 551  

(Against Defendants)

The Plaintiff repeats and realleges the allegations in the foregoing paragraphs, 

which are incorporated by reference as if fully set forth herein. 

Section 544 of the Bankruptcy Code permits a trustee or debtor in possession to 

avoid any security interest that is not properly perfected as of the petition date, which causes the 

relevant party to lose its purported security interest and become a general unsecured creditor with 

respect to the relevant asserted amount, thereby preserving the value of the avoided security 

interest for the benefit of the estates.

NY CLPR § 5232(a) provides that a judgment lien created by a levy through service 

of execution must be perfected within 90 days by, among other things, obtaining either payment 

in full of the judgment, or the property in which the creditor has an interest.  After the 90-day 

period, the levy becomes void unless the creditor initiates a proceeding under either CPLR 5225 

or CPLR 5227.  The Levy itself states this rule. 
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The Levy was served on January 15, 2025, when White & Case agreed to accept 

service on behalf of CBRM.  More than ninety days have passed since service was effected and, 

upon information and belief, the CBRM Property has not been transferred to the Sheriff.  

Additionally, upon information and belief, Spano has not initiated an action under either CPLR 

5225 or CPLR 5227 to perfect the Judgment Lien.

As a result, the Judgment Lien was unperfected as of the Petition Date.  The 

Judgment Lien is therefore subject to avoidance, and should be avoided, for the benefit of the 

Debtors’ estates under section 544(a)(1) of the Bankruptcy Code, and preserved for the benefit of 

the Debtors’ estates pursuant to section 551 of the Bankruptcy Code.

To the extent the Judgment Lien is not automatically preserved for the benefit of 

the Debtors’ estates under section 551 of the Bankruptcy Code, the Plaintiff seeks, in accordance 

with sections 544 and 550(a) of the Bankruptcy Code, to (i) invalidate and avoid the Judgment 

Lien, (ii) to the extent applicable, recover the Judgment Lien or the value thereof, and (iii) such 

other relief as the Court deems appropriate in connection with the avoidance and recovery of the 

Judgment Lien, for the benefit of the Debtors’ estates.

THIRD CAUSE OF ACTION 

Disallowance of Claims  
11 U.S.C. § 502(d)  

(Against Defendants) 

The Plaintiff repeats and realleges the allegations in the foregoing paragraphs, 

which are incorporated by reference as if fully set forth herein. 

Defendants are entities from which property is recoverable under section 550 of the 

Bankruptcy Code, or are transferees of transfers avoidable under sections 544 and 548 of the 

Bankruptcy Code. 
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Defendants have not paid the amount or turned over any of the property transferred 

for which Defendants are liable under section 550 of the Bankruptcy Code. 

To the extent that any of the Defendants assert any claims, including any claims 

that are filed or scheduled, against the Debtors, such claims are should be determined to be 

disallowed unless and until such Defendant, as appropriate, returns to the Debtors’ estates 

property, and pays the Debtors’ estates amounts, for which such Defendant is liable under section 

550 of the Bankruptcy Code. 

FOURTH CAUSE OF ACTION 

Disallowance of Claim  
11 U.S.C. § 502(b) 
(Against Spano) 

The Plaintiff repeats and realleges the allegations in the foregoing paragraphs, 

which are incorporated by reference as if fully set forth herein. 

Spano has filed the Proof of Claim against CBRM predicated on the Debtor 

Guaranty, Judgment, and purported Judgment Lien. 

A filed proof of claim is “deemed allowed, unless a party in interest ... objects.”  11 

U.S.C. § 502(a).   If a party asserts an objection refuting at least one of the claim’s essential 

allegations, the claimant has the burden of demonstrating the validity of the claim.  The burden of 

persuasion is always on the claimant.  

Section 502(b)(1) of the Bankruptcy Code provides, in relevant part, that a claim 

may not be allowed to the extent that “such claim is unenforceable against the debtor and property 

of the debtor, under any agreement or applicable law …”  11 U.S.C. § 502(b)(1). 

The Proof of Claim is unenforceable against CBRM and the property of CBRM 

because, as set forth supra, the Debtor Guaranty is avoidable as a fraudulent transfer under sections 
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544 and 548 of the Bankruptcy Code.  Therefore, CBRM is not liable under the Credit Agreement, 

Guaranty Agreement, and Guaranty Supplement.   

The Proof of Claim should therefore be disallowed and expunged in its entirety.  

FIFTH CAUSE OF ACTION 

Disallowance of Claim  
11 U.S.C. §§ 502(b), 506 

(Against Spano) 

The Plaintiff repeats and realleges the allegations in the foregoing paragraphs, 

which are incorporated by reference as if fully set forth herein. 

Spano has filed the Proof of Claim against CBRM predicated on the Judgment and 

purported Judgment Lien. 

A filed proof of claim is “deemed allowed, unless a party in interest ... objects.”  11 

U.S.C. § 502(a).   If a party asserts an objection refuting at least one of the claim’s essential 

allegations, the claimant has the burden of demonstrating the validity of the claim.  The burden of 

persuasion is always on the claimant.  

Section 502(b)(1) of the Bankruptcy Code provides, in relevant part, that a claim 

may not be allowed to the extent that “such claim is unenforceable against the debtor and property 

of the debtor, under any agreement or applicable law …” 11 U.S.C. § 502(b)(1). 

If the Proof of Claim is not disallowed and expunged in its entirety, the Proof of 

Claim is nonetheless unenforceable against CBRM and the property of CBRM as a secured claim 

because, as set forth supra, the Judgment Lien is subject to avoidance as an unperfected lien under 

section 544 of the Bankruptcy Code.  Therefore, to the extent the claims asserted by Spano in the 

Proof of Claim are allowed, they should be determined to be for unsecured amounts.  The claims 

asserted by Spano are not secured claims within the meaning of sections 506(a) and 506(d) of the 

Bankruptcy Code.   
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Additionally, Spano, as an unsecured creditor, is not entitled to any claims for post-

petition interest, nor any reasonable fees, costs, or charges provided for by applicable law, 

including under section 506(b) of the Bankruptcy Code. 

The Proof of Claim should therefore be disallowed at least to the extent that it 

asserts that Spano’s purported claim is secured.  Additionally, all payments sought by the Proof of 

Claim in connection with any purported security interest should be disallowed. 

RESERVATION OF RIGHTS 

The Debtors reserves the right to amend, modify, or supplement this Complaint and 

objection to Spano’s Proof of Claim, and to file additional objections regarding Spano’s Proof of 

Claim on any basis after further investigation.  Further, the Debtors reserve the right to object to 

any other claims (or a portion thereof) by Defendants on any other grounds whatsoever, including, 

among other things, based on amount, priority, classification, secured status, or otherwise. 

Nothing in this Complaint and objection regarding Spano’s Proof of Claim shall be 

deemed to be any of the following: (a) an admission as to the amount of, basis for, or validity of 

any claim against the Debtors under the Bankruptcy Code or other applicable non-bankruptcy law; 

(b) a waiver of the Debtors’ or any other party in interest’s right to dispute any claim; (c) a promise 

or requirement to pay any particular claim; (d) an admission as to the validity, priority, 

enforceability, or perfection of any lien on, security interest in, or other encumbrance on property 

of the Debtors’ estates; or (e) a waiver of any of the Debtors’ claims or causes of action which may 

exist against any entity under the Bankruptcy Code or any other applicable law. 
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PRAYER FOR RELIEF 

WHEREFORE, the Plaintiff respectfully requests that the Court enter an order consistent 

with the relief sought in the above listed causes of action as follows:  

(i) Avoiding, as a constructive fraudulent transfer under sections 544 and 548 of the 
Bankruptcy Code, and all applicable state laws, the Debtor Guaranty; 

(ii) Ordering (a) that under section 550(a) of the Bankruptcy Code, the Debtor Guaranty 
is invalidated and avoided, (b) that the Plaintiff may recover the Debtor Guaranty 
or the value thereof, and (c) such other relief as the Court deems appropriate in 
connection with the avoidance and recovery of the Debtor Guaranty, for the benefit 
of the Debtors’ estates; 

(iii) Avoiding, as an unperfected or improperly perfected lien under section 544 of the 
Bankruptcy Code, and all applicable state laws, liens arising out of the Judgment 
Lien; 

(iv) Ordering that, in accordance with section 551 of the Bankruptcy Code, the 
Judgment Lien is automatically preserved for the benefit of the estates; 

(v) Ordering, under section 550(a) of the Bankruptcy Code, (a) that the Judgment Lien 
is invalidated and avoided, (b) that the Plaintiff may recover the Judgment Lien or 
the value thereof, and (c) such other relief as the Court deems appropriate in 
connection with the avoidance and recovery of the Judgment Lien, for the benefit 
of the Debtors’ estates; 

(vi) Ordering that, pursuant to the applicable provisions of the Bankruptcy Code, 
including, without limitation, section 502(d), each claim asserted by Defendants is 
disallowed;  

(vii) Ordering that, pursuant to the applicable provisions of the Bankruptcy Code, 
including, without limitation, section 502(b), the claims raised in the Proof of Claim 
are disallowed and expunged in their entirety; 

(viii) Ordering that, if the claims raised in the Proof of Claim are not disallowed and 
expunged in their entirety, pursuant to the applicable provisions of the Bankruptcy 
Code, including, without limitation, sections 502(b) and 506, the claims raised in 
the Proof of Claim are disallowed to the extent that they assert amounts that are 
secured, and all payments sought by the Proof of Claim in connection with any 
purported security interest are disallowed; 

(ix) Granting the Plaintiff costs of suit incurred herein, including, without limitation, 
attorneys’ fees, costs, and other expenses incurred in this action, to the fullest extent 
allowed by applicable law;  

(x) Granting the Plaintiff pre- and post-judgment interest on the judgment amount to 
the fullest extent allowed by applicable law; and 

(xi) Granting such other and further relief, at law or in equity, to which the Plaintiff is 
justly entitled. 
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Dated: July 18, 2025 
Respectfully submitted, 

/s/ Andrew Zatz 
WHITE & CASE LLP 
Gregory F. Pesce (admitted pro hac vice) 
111 South Wacker Drive 
Chicago, Illinois 60606 
Telephone: (312) 881-5400 
Email:  gregory.pesce@whitecase.com 

- and -  

Andrew Zatz 
Samuel P. Hershey (admitted pro hac vice) 
Barrett Lingle (admitted pro hac vice) 
Lucas G. Curtis (admitted pro hac vice) 
1221 Avenue of the Americas 
New York, New York 10020 
Telephone: (212) 819-8200 
Email:   azatz@whitecase.com 

  sam.hershey@whitecase.com 
  barrett.lingle@whitecase.com 
  lucas.curtis@whitecase.com 

Counsel to Debtors and  
Debtors-in-Possession

KEN ROSEN ADVISORS PC 
Kenneth A. Rosen 
80 Central Park West 
New York, New York 10023 
Telephone: (973) 493-4955 
Email: ken@kenrosenadvisors.com 

Co-Counsel to Debtors and Debtors-in-
Possession

Case 25-01295-MBK    Doc 1    Filed 07/18/25    Entered 07/18/25 12:43:34    Desc Main
Document      Page 21 of 21



 

 
 

 
EXHIBIT A 

Case 25-01295-MBK    Doc 1-1    Filed 07/18/25    Entered 07/18/25 12:43:34    Desc 
Exhibit A    Page 1 of 135



EXECUTION 

KL2 3279308.20 

 

 

 
CREDIT AGREEMENT 

dated as of 

June 2, 2022 

among 

Moshe Silber, an individual as Borrower, 

The Lenders Party Hereto, 

and 

ACQUIOM AGENCY SERVICES LLC, 

as Administrative Agent 

 

__________ 

 

 

FILED: NEW YORK COUNTY CLERK 05/02/2024 11:24 AM INDEX NO. 652265/2024

NYSCEF DOC. NO. 4 RECEIVED NYSCEF: 05/02/2024Case 25-01295-MBK    Doc 1-1    Filed 07/18/25    Entered 07/18/25 12:43:34    Desc 
Exhibit A    Page 2 of 135



 - i - 
KL2 3279308.20 

TABLE OF CONTENTS 

Page 

ARTICLE I 
 

DEFINITIONS 

SECTION 1.01 Defined Terms ............................................................................................ 1 

SECTION 1.02 Terms Generally........................................................................................ 24 

SECTION 1.03 Accounting Terms; Changes in GAAP ..................................................... 24 

SECTION 1.04 Rates .......................................................................................................... 24 

ARTICLE II 

ARTICLE II 

COMMITMENTS AND TERM LOANS 

SECTION 2.01 Commitments ............................................................................................ 25 

SECTION 2.02 Loans and Borrowings .............................................................................. 25 

SECTION 2.03 Borrowing Requests .................................................................................. 25 

SECTION 2.04 Funding of Borrowings ............................................................................. 26 

SECTION 2.05 [Intentionally Omitted] ............................................................................. 27 

SECTION 2.06 Prepayments .............................................................................................. 27 

SECTION 2.07 Commitments; Increase and Termination ................................................. 29 

SECTION 2.08 Repayment of Loans ................................................................................. 30 

SECTION 2.09 Interest....................................................................................................... 30 

SECTION 2.10 Fees ........................................................................................................... 31 

SECTION 2.11 Evidence of Debt....................................................................................... 31 

SECTION 2.12 Payments Generally; Several Obligations of Lenders .............................. 32 

SECTION 2.13 Sharing of Payments ................................................................................. 33 

SECTION 2.14 Compensation for Losses .......................................................................... 34 

SECTION 2.15 Increased Costs ......................................................................................... 34 

SECTION 2.16 Taxes ......................................................................................................... 35 

SECTION 2.17 Inability to Determine Rates ..................................................................... 39 

SECTION 2.18 Illegality .................................................................................................... 40 

SECTION 2.19 Mitigation Obligations; Replacement of Lenders ..................................... 40 

SECTION 2.20 Benchmark Replacement Setting .............................................................. 41 

SECTION 2.21 Defaulting Lenders.................................................................................... 42 

ARTICLE III 
 

REPRESENTATIONS AND WARRANTIES 

SECTION 3.01 Existence, Qualification and Power; Domicile and Primary 
Residence. ................................................................................................. 44 

SECTION 3.02 Authorization; No Contravention ............................................................. 44 

FILED: NEW YORK COUNTY CLERK 05/02/2024 11:24 AM INDEX NO. 652265/2024

NYSCEF DOC. NO. 4 RECEIVED NYSCEF: 05/02/2024Case 25-01295-MBK    Doc 1-1    Filed 07/18/25    Entered 07/18/25 12:43:34    Desc 
Exhibit A    Page 3 of 135



 - ii - 
KL2 3279308.20 

SECTION 3.03 Governmental Authorization; Other Consents.......................................... 45 

SECTION 3.04 Execution and Delivery; Binding Effect ................................................... 45 

SECTION 3.05 Financial Statements; No Material Adverse Effect .................................. 45 

SECTION 3.06 Litigation ................................................................................................... 45 

SECTION 3.07 No Default ................................................................................................. 45 

SECTION 3.08 Property ..................................................................................................... 46 

SECTION 3.09 Taxes ......................................................................................................... 46 

SECTION 3.10 Disclosure ................................................................................................. 46 

SECTION 3.11 Compliance with Laws ............................................................................. 46 

SECTION 3.12 Environmental Matters.............................................................................. 46 

SECTION 3.13 Margin Regulations ................................................................................... 46 

SECTION 3.14 Sanctions; Anti-Corruption ....................................................................... 47 

SECTION 3.15 Collateral Documents; Collateral. ............................................................. 47 

SECTION 3.16 Organizational Structure ........................................................................... 47 

SECTION 3.17 Solvency .................................................................................................... 47 

ARTICLE IV 
 

CONDITIONS 

SECTION 4.01 Closing Date.............................................................................................. 47 

SECTION 4.02 Conditions to the Making of Each Term Loan ......................................... 50 

ARTICLE V 
 

AFFIRMATIVE COVENANTS 

SECTION 5.01 Financial Statements ................................................................................. 52 

SECTION 5.02 Certificates; Other Information ................................................................. 53 

SECTION 5.03 Notices ...................................................................................................... 53 

SECTION 5.04 Preservation of Existence, Etc .................................................................. 54 

SECTION 5.05 Maintenance of Properties ........................................................................ 54 

SECTION 5.06 Payment of Obligations............................................................................. 54 

SECTION 5.07 Maintenance of Insurance ......................................................................... 55 

SECTION 5.08 Compliance with Laws ............................................................................. 55 

SECTION 5.09 Environmental Matters.............................................................................. 55 

SECTION 5.10 Books and Records ................................................................................... 55 

SECTION 5.11 Inspection and Audit Rights...................................................................... 55 

SECTION 5.12 Use of Proceeds......................................................................................... 56 

SECTION 5.13 Sanctions; Anti-Corruption Laws ............................................................. 56 

SECTION 5.14 Borrowing Base Management................................................................... 56 

SECTION 5.15 Protection of Collateral and Liens; Further Assurances ........................... 59 

SECTION 5.16 Development and Redevelopment ............................................................ 60 

FILED: NEW YORK COUNTY CLERK 05/02/2024 11:24 AM INDEX NO. 652265/2024

NYSCEF DOC. NO. 4 RECEIVED NYSCEF: 05/02/2024Case 25-01295-MBK    Doc 1-1    Filed 07/18/25    Entered 07/18/25 12:43:34    Desc 
Exhibit A    Page 4 of 135



 - iii - 
KL2 3279308.20 

ARTICLE VI 
 

NEGATIVE COVENANTS 

SECTION 6.01 Indebtedness .............................................................................................. 60 

SECTION 6.02 Liens .......................................................................................................... 61 

SECTION 6.03 Dispositions............................................................................................... 61 

SECTION 6.04 Investments ............................................................................................... 62 

SECTION 6.05 Restriction on Use of Proceeds; Margin Regulations; Crypto 
Assets ........................................................................................................ 63 

SECTION 6.06 Restriction on Amendments to Organizational Documents and 
Consents; Residence ................................................................................. 63 

SECTION 6.07 Sanctions; Anti-Corruption Use of Proceeds ............................................ 64 

SECTION 6.08 Financial Covenants .................................................................................. 64 

SECTION 6.09 Bank Asset Account .................................................................................. 64 

SECTION 6.10 Limitation on Business of Designated LLCs.. .......................................... 65 

ARTICLE VII 
 

EVENTS OF DEFAULT 

SECTION 7.01 Events of Default ...................................................................................... 65 

SECTION 7.02 Application of Payments ........................................................................... 68 

ARTICLE VIII 
 

AGENCY 

SECTION 8.01 Appointment and Authority ...................................................................... 71 

SECTION 8.02 Rights as a Lender ..................................................................................... 71 

SECTION 8.03 Exculpatory Provisions ............................................................................. 71 

SECTION 8.04 Reliance by Administrative Agent ............................................................ 73 

SECTION 8.05 Delegation of Duties ................................................................................. 73 

SECTION 8.06 Resignation of Administrative Agent ....................................................... 73 

SECTION 8.07 Non-Reliance on Administrative Agent and Other Lenders ..................... 74 

SECTION 8.08 [Reserved] ................................................................................................. 75 

SECTION 8.09 Administrative Agent May File Proofs of Claim ...................................... 75 

SECTION 8.10 Collateral and Guaranty Matters ............................................................... 75 

SECTION 8.11 Erroneous Payments.................................................................................. 76 

ARTICLE IX 
 

MISCELLANEOUS 

SECTION 9.01 Notices; Public Information ...................................................................... 78 

SECTION 9.02 Waivers; Amendments .............................................................................. 79 

SECTION 9.03 Expenses; Indemnity; Damage Waive ...................................................... 80 

FILED: NEW YORK COUNTY CLERK 05/02/2024 11:24 AM INDEX NO. 652265/2024

NYSCEF DOC. NO. 4 RECEIVED NYSCEF: 05/02/2024Case 25-01295-MBK    Doc 1-1    Filed 07/18/25    Entered 07/18/25 12:43:34    Desc 
Exhibit A    Page 5 of 135



 - iv - 
KL2 3279308.20 

SECTION 9.04 Successors and Assigns............................................................................. 82 

SECTION 9.05 Survival ..................................................................................................... 86 

SECTION 9.06 Counterparts; Integration; Effectiveness; Electronic Execution ............... 87 

SECTION 9.07 Severability ............................................................................................... 87 

SECTION 9.08 Right of Setoff........................................................................................... 87 

SECTION 9.09 Governing Law; Jurisdiction; Etc ............................................................. 88 

SECTION 9.10 WAIVER OF JURY TRIAL ..................................................................... 89 

SECTION 9.11 Headings ................................................................................................... 89 

SECTION 9.12 Treatment of Certain Information; Confidentiality ................................... 89 

SECTION 9.13 PATRIOT Act ........................................................................................... 90 

SECTION 9.14 Interest Rate Limitation ............................................................................ 90 

SECTION 9.15 Payments Set Aside................................................................................... 91 

SECTION 9.16 No Advisory or Fiduciary Responsibility ................................................. 91 

 
 
SCHEDULES 

SCHEDULE 1.01 - Borrowing Base 
SCHEDULE 2.01 -  Commitments and Lenders 
SCHEDULE 3.01 - Domicile; Primary Residence 
SCHEDULE 3.06  -  Litigation 
SCHEDULE 3.16 - Organizational Structure 
SCHEDULE 9.01(a) - Notice Addresses; Administrative Forms 
 
 
EXHIBITS 

EXHIBIT A     -  Assignment and Assumption 
EXHIBIT B - Form of Borrowing Request 
EXHIBIT C - Form of Borrowing Base Certificate 
EXHIBIT D-1     -  Form of U.S. Tax Compliance Certificate 
EXHIBIT D-2     -  Form of U.S. Tax Compliance Certificate 
EXHIBIT D-3     -  Form of U.S. Tax Compliance Certificate 
EXHIBIT D-4     -  Form of U.S. Tax Compliance Certificate 
EXHIBIT E - Form of Personal Financial Statement 

FILED: NEW YORK COUNTY CLERK 05/02/2024 11:24 AM INDEX NO. 652265/2024

NYSCEF DOC. NO. 4 RECEIVED NYSCEF: 05/02/2024Case 25-01295-MBK    Doc 1-1    Filed 07/18/25    Entered 07/18/25 12:43:34    Desc 
Exhibit A    Page 6 of 135



 

KL2 3279308.20 

CREDIT AGREEMENT, dated as of June 2, 2022 (as amended, restated, 
supplemented or otherwise modified from time to time, this “Agreement”), among Moshe Silber, 
an individual, the Lenders party hereto, and ACQUIOM AGENCY SERVICES LLC, as 
administrative agent and collateral agent (collectively, the “Administrative Agent”). 

The Borrower (as defined below) has requested that the Lenders make Term Loans 
to the Borrower, and the Lenders are willing to do so on the terms and conditions set forth herein.  
In consideration of the mutual covenants and agreements herein contained, the parties hereto agree 
as follows: 

ARTICLE I 
 

DEFINITIONS 

SECTION 1.01 Defined Terms.  As used in this Agreement, the following terms 
have the meanings specified below: 

“1940 Act” has the meaning specified in the definition of Qualified Purchaser. 

“Adjusted Term SOFR” means, for any Interest Period, the rate per annum equal to 
(a) Term SOFR in effect for such Interest Period plus (b) the Term SOFR Adjustment; provided 
that if Adjusted Term SOFR as so determined shall ever be less than the Floor, then the Adjusted 
Term SOFR shall be deemed to be the Floor. 

“Administrative Agent Fee Letter” means the fee letter dated the Closing Date 
between the Borrower and the Administrative Agent. 

“Administrative Agent” has the meaning specified in the preamble. 

“Administrative Agent’s Office” means the Administrative Agent’s address and, as 
appropriate, account as set forth in Section 9.01, or such other address or account as the 
Administrative Agent may from time to time notify to the Borrower and the Lenders. 

“Affiliate” means, with respect to a specified Person, another Person that directly 
or indirectly through one or more intermediaries, Controls or is Controlled by or is under common 
Control with the Person specified. 

“Agreement” has the meaning specified in introductory paragraph hereof. 

“Applicable Law” means, as to any Person, all applicable Laws binding upon such 
Person or to which such a Person is subject. 

“Applicable Margin” means (i) as to any SOFR Loan, 9.75% per annum and (ii) as 
to any Prime Rate Loan, 6.00%. 

 “Applicable Percentage” means, with respect to any Lender, the percentage of the 
total Commitments represented by such Lender’s Commitment.  If the Commitments have 
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terminated or expired, the Applicable Percentages shall be determined based upon the 
Commitments most recently in effect, giving effect to any assignments. 

 “Applicable Threshold Amount” means $2,000,000 aggregate principal amount, 
provided that with respect to all Indebtedness that satisfies each of the following three conditions, 
the Applicable Threshold Amount shall be $15,000,000 aggregate principal amount: (i) not 
Indebtedness on which either CBRM Realty or Crown Capital is directly obligated, (ii) not 
Indebtedness on which the Borrower is personally obligated or Indebtedness that is guaranteed by 
any Loan Party, and (iii) not Specified Indebtedness. 

“Approved Appraiser” means any of CBRE, C&W, JLL, Colliers, and BBG and 
any other appraiser selected by Borrower that is reasonably acceptable to the Required Lenders. 

“Approved Fund” means any Fund that is administered or managed by (a) a Lender, 
(b) managed by UBS O’Connor LLC or its affiliates, (c) an Affiliate of a Lender, or (d) an entity 
or an Affiliate of an entity that administers or manages a Lender. 

“Assignment and Assumption” means an assignment and assumption entered into 
by a Lender and an Eligible Assignee (with the consent of any party whose consent is required by 
Section 9.04), and accepted by the Administrative Agent, in substantially the form of Exhibit A or 
any other form approved by the Administrative Agent. 

“Attributable Indebtedness” means, as of any date of determination, (a) in respect 
of any Capitalized Lease of any Person, the capitalized amount thereof that would appear on a 
balance sheet of such Person prepared as of such date in accordance with GAAP, and (b) in respect 
of any Synthetic Lease Obligation, the capitalized amount of the remaining lease payments under 
the relevant lease that would appear on a balance sheet of such Person prepared as of such date in 
accordance with GAAP if such lease were accounted for as a capital lease. 

“Availability Period” means the period from and including the Closing Date to but 
excluding the Commitment Termination Date. 

“Available Tenor” means, as of any date of determination and with respect to the 
then-current Benchmark, as applicable, (x) if such Benchmark is a term rate, any tenor for such 
Benchmark (or component thereof) that is or may be used for determining the length of an interest 
period pursuant to this Agreement or (y) otherwise, any payment period for interest calculated with 
reference to such Benchmark (or component thereof) that is or may be used for determining any 
frequency of making payments of interest calculated with reference to such Benchmark, in each 
case, as of such date and not including, for the avoidance of doubt, any tenor for such Benchmark 
that is then-removed from the definition of “Interest Period” pursuant to Section 2.20(d). 

“Bank Asset Account” means the deposit account with account number 
1504931958 opened at the Depository in the name of Moshe Silber with a security interest in favor 
of Acquiom Agency Services LLC, or any other bank account and bank reasonably acceptable to 
the Lenders, in each case, in which certain amounts are deposited as set forth in this Agreement. 

“Benchmark” means, initially, the Term SOFR Reference Rate; provided that if a 
Benchmark Transition Event has occurred with respect to the Term SOFR Reference Rate or the 
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then-current Benchmark, then “Benchmark” means the applicable Benchmark Replacement to the 
extent that such Benchmark Replacement has replaced such prior benchmark rate pursuant to 
Section 2.20(a). 

“Benchmark Replacement” means, with respect to any Benchmark Transition 
Event, the first alternative set forth in the order below that can be determined by the Administrative 
Agent for the applicable Benchmark Replacement Date: 

(a) the sum of (i) Daily Simple SOFR and (ii) 0.11448%; and 

(b) the Prime Rate. 

If the Benchmark Replacement as determined pursuant to clause (a) or (b) above 
would be less than the Floor, the Benchmark Replacement will be deemed to be the Floor for the 
purposes of this Agreement and the other Loan Documents. 

“Benchmark Replacement Adjustment” means, with respect to any replacement of 
the then-current Benchmark with an Unadjusted Benchmark Replacement, the spread adjustment, 
or method for calculating or determining such spread adjustment, (which may be a positive or 
negative value or zero) that has been selected by the Administrative Agent and the Borrower giving 
due consideration to (a) any selection or recommendation of a spread adjustment, or method for 
calculating or determining such spread adjustment, for the replacement of such Benchmark with 
the applicable Unadjusted Benchmark Replacement by the Relevant Governmental Body or (b) 
any evolving or then-prevailing market convention for determining a spread adjustment, or method 
for calculating or determining such spread adjustment, for the replacement of such Benchmark 
with the applicable Unadjusted Benchmark Replacement for Dollar-denominated syndicated credit 
facilities at such time. 

“Benchmark Replacement Date” means a date and time determined by the 
Administrative Agent, which date shall be no later than the earliest to occur of the following events 
with respect to the then-current Benchmark: 

(a) in the case of clause (a) or (b) of the definition of “Benchmark Transition 
Event,” the later of (i) the date of the public statement or publication of information referenced 
therein and (ii) the date on which the administrator of such Benchmark (or the published 
component used in the calculation thereof) permanently or indefinitely ceases to provide all 
Available Tenors of such Benchmark (or such component thereof); or 

(b) in the case of clause (c) of the definition of “Benchmark Transition Event,” 
the first date on which such Benchmark (or the published component used in the calculation 
thereof) has been determined and announced by the regulatory supervisor for the administrator of 
such Benchmark (or such component thereof) to be non-representative; provided that such non-
representativeness will be determined by reference to the most recent statement or publication 
referenced in such clause (c) and even if any Available Tenor of such Benchmark (or such 
component thereof) continues to be provided on such date. 

For the avoidance of doubt, the “Benchmark Replacement Date” will be deemed to 
have occurred in the case of clause (a) or (b) with respect to any Benchmark upon the occurrence 

FILED: NEW YORK COUNTY CLERK 05/02/2024 11:24 AM INDEX NO. 652265/2024

NYSCEF DOC. NO. 4 RECEIVED NYSCEF: 05/02/2024Case 25-01295-MBK    Doc 1-1    Filed 07/18/25    Entered 07/18/25 12:43:34    Desc 
Exhibit A    Page 9 of 135



- 4 - 
KL2 3279308.20 

of the applicable event or events set forth therein with respect to all then-current Available Tenors 
of such Benchmark (or the published component used in the calculation thereof). 

“Benchmark Transition Event” means the occurrence of one or more of the 
following events with respect to the then-current Benchmark: 

(a) a public statement or publication of information by or on behalf of the 
administrator of such Benchmark (or the published component used in the calculation thereof) 
announcing that such administrator has ceased or will cease to provide all Available Tenors of 
such Benchmark (or such component thereof), permanently or indefinitely; provided that, at the 
time of such statement or publication, there is no successor administrator that will continue to 
provide any Available Tenor of such Benchmark (or such component thereof); 

(b) a public statement or publication of information by the regulatory 
supervisor for the administrator of such Benchmark (or the published component used in the 
calculation thereof), the Federal Reserve Board, the Federal Reserve Bank of New York, an 
insolvency official with jurisdiction over the administrator for such Benchmark (or such 
component), a resolution authority with jurisdiction over the administrator for such Benchmark 
(or such component) or a court or an entity with similar insolvency or resolution authority over the 
administrator for such Benchmark (or such component), which states that the administrator of such 
Benchmark (or such component) has ceased or will cease to provide all Available Tenors of such 
Benchmark (or such component thereof) permanently or indefinitely; provided that, at the time of 
such statement or publication, there is no successor administrator that will continue to provide any 
Available Tenor of such Benchmark (or such component thereof); or 

(c) a public statement or publication of information by the regulatory 
supervisor for the administrator of such Benchmark (or the published component used in the 
calculation thereof) announcing that all Available Tenors of such Benchmark (or such component 
thereof) are not, or as of a specified future date will not be, representative. 

For the avoidance of doubt, a “Benchmark Transition Event” will be deemed to 
have occurred with respect to any Benchmark if a public statement or publication of information 
set forth above has occurred with respect to each then-current Available Tenor of such Benchmark 
(or the published component used in the calculation thereof). 

“Benchmark Unavailability Period” means, the period (if any) (a) beginning at the 
time that a Benchmark Replacement Date has occurred if, at such time, no Benchmark 
Replacement has replaced the then-current Benchmark for all purposes hereunder and under any 
Loan Document in accordance with Section 2.20 and (b) ending at the time that a Benchmark 
Replacement has replaced the then-current Benchmark for all purposes hereunder and under any 
Loan Document in accordance with Section 2.20. 

“Borrower” means Moshe Silber, an individual residing as of the Closing Date at 
41 Powder Horn Drive, Suffern, NY 10901. 

“Borrowing” means a borrowing consisting of simultaneous Term Loans of the 
same Type. 
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“Borrowing Base” means, as of any date, the aggregate of the Borrowing Base 
Contributions for all Specified Real Property Assets as of such date and all amounts on deposit in 
the Bank Asset Account as of such date. 

“Borrowing Base Certificate” means a certificate in the form of Exhibit C 
containing a calculation of the Borrowing Base. 

“Borrowing Base Contribution” means, for each Specified  Real Property Asset and 
as of any date of determination, the result equal to (i) the excess of (x) 75% of the Specified 
Collateral Value of such Specified Real Property Asset over (y) the Specified Collateral 
Indebtedness for such Specified Real Property Asset multiplied by (ii) Specified Pledged 
Percentage for such Specified Real Property Asset. 

“Borrowing Base Deficiency” means, as of any date of determination, the amount 
by which the Borrowing Base as of such date is less than the Borrowing Base Minimum Amount. 

“Borrowing Base Minimum Amount” means $10,000,000, provided that on the 
effective date of an increase in the Commitments pursuant to Section 2.07(a), the Borrowing Base 
Minimum Amount shall increase to $15,000,000. 

“Borrowing Base Schedule” means Schedule 1.01 to this Agreement (as such 
schedule is modified from time to time after the Closing Date with the approval of the Lenders in 
their sole discretion in accordance with Section 5.14 of this Agreement). 

“Borrowing Request” means a request for a Borrowing, which shall be in the form 
of Exhibit B. 

“Business Day” means any day that is not a Saturday, Sunday or other day that is a 
legal holiday under the Laws of the State of New York or is a day on which banking institutions 
in such state are authorized or required by Law to close. 

“Capitalized Lease” means each lease that has been or is required to be, in 
accordance with GAAP, recorded as a capitalized lease. 

“Cash Equivalents” means: 

(a) direct obligations of, or obligations the principal of and interest on which 
are unconditionally guaranteed by, the United States of America (or by any agency thereof to the 
extent such obligations are backed by the full faith and credit of the United States of America), in 
each case maturing within one year from the date of acquisition thereof; 

(b) investments in commercial paper maturing within 270 days from the date 
of acquisition thereof and having, at such date of acquisition, the highest credit rating obtainable 
from a Credit Rating Agency; 

(c) investments in certificates of deposit, banker’s acceptances and time 
deposits maturing within 180 days from the date of acquisition thereof issued or guaranteed by or 
placed with, and money market deposit accounts issued or offered by, any domestic office of any 
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commercial bank organized under the laws of the United States of America or any State thereof 
that has a combined capital and surplus and undivided profits of not less than $500,000,000; 

(d) fully collateralized repurchase agreements with a term of not more than 30 
days for securities described in clause (a) above and entered into with a financial institution 
satisfying the criteria described in clause (c) above; and 

(e) money market funds that (i) comply with the criteria set forth in SEC 
Rule 2a-7 under the Investment Company Act of 1940, (ii) are rated AAA and Aaa (or equivalent 
rating) by at least two Credit Rating Agencies and (iii) have portfolio assets of at least 
$5,000,000,000. 

“CBRM Realty” means CBRM Realty, Inc., a New York corporation. 

“CBRM Realty Equity” means any Equity Interest in CBRM Realty that is owned, 
directly or indirectly, by the Borrower. 

“Change in Law” means the occurrence, after the Closing Date, of any of the 
following:  (a) the adoption or taking effect of any law, rule, regulation or treaty, (b) any change 
in any law, rule, regulation or treaty or in the administration, interpretation, implementation or 
application thereof by any Governmental Authority or (c) the making or issuance of any request, 
rule, guideline or directive (whether or not having the force of law) by any Governmental 
Authority; provided that notwithstanding anything herein to the contrary, (x) the Dodd-Frank Wall 
Street Reform and Consumer Protection Act and all requests, rules, guidelines or directives 
thereunder or issued in connection therewith and (y) all requests, rules, guidelines or directives 
promulgated by the Bank for International Settlements, the Basel Committee on Banking 
Supervision (or any successor or similar authority) or the United States or foreign regulatory 
authorities, in each case pursuant to Basel III, shall in each case be deemed to be a “Change in 
Law”, regardless of the date enacted, adopted or issued. 

“Closing Date” means the first date all the conditions precedent in Section 4.01 are 
satisfied or waived in accordance with Section 9.02. 

“Code” means the Internal Revenue Code of 1986, as amended from time to time. 

“Collateral” means all assets and proceeds in or upon which a Lien is granted in 
favor of the Administrative Agent for the benefit of the Secured Parties pursuant to the Collateral 
Documents that has not been released in accordance with the Loan Documents and shall include, 
for the avoidance of doubt, all investments and other assets purchased or acquired by the Borrower 
utilizing the proceeds, whether in whole or in part, of any Term Loan.  The Collateral at any time 
shall include each asset that is a Specified Pledged Equity Interest, a Proposed Investment, and the 
Bank Asset Account and all amounts on deposit therein. 

“Collateral Documents” means, collectively, the Pledge Agreement, the Deposit 
Account Control Agreement, and all other security agreements and other similar agreements 
pledging or granting a lien on Collateral, by or between any one or more of Borrower or any other 
Person and the Administrative Agent for the benefit of the Secured Parties, and all financing 
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statements (or comparable documents now or hereafter filed in accordance with the UCC or 
comparable law) against any such Person as debtor. 

“Commitment” means with respect to each Lender on any date, the commitment of 
such Lender on such date to make Term Loans, expressed as an amount representing the maximum 
principal of such Loan, as such commitment may be reduced or increased from time to time 
pursuant to Section 9.04 or increased or terminated from time to time pursuant to Section 2.07. 
The amount of such Lender’s Commitment on the Closing Date is set forth on Schedule 2.01 or in 
the Assignment and Assumption pursuant to which such Lender shall have assumed its 
Commitment, as applicable.  The aggregate amount of the Commitments for all Lenders on the 
Closing Date is $20,000,000. 

“Commitment Termination Date” means the earliest of 

(a) the date that is eighteen (18) months after the Closing Date, as such date 
may be extended by up to six months on a one time basis at the written request of the Borrower so 
long as (i) such request is provided to the Administrative Agent and the Lenders by the Borrower 
no more than 90 days and not less than 45 days prior to the then existing Commitment Termination 
Date, (iii) such request specifies the duration of the requested extension (which may not exceed 
six months after the then existing Commitment Termination Date), and (iv) such request contains 
a certification that (x) no Default or Event of Default has occurred and is continuing as of the date 
of such request and (y) the representations and warranties in the Loan Documents are true and 
correct as of such date in all material respects (or, in the case of any such representation or warranty 
already qualified by materiality, in all respects), and (v) immediately prior to the first day of the 
extension period, no Default or Event of Default shall have occurred or be continuing and the 
representations and warranties in the Loan Documents shall be true and correct in all material 
respects as of such date (or, in the case of any such representation or warranty already qualified by 
materiality, in all respects); 

(b) the date the Commitments are terminated pursuant to Section 7.01; and 

(c) the date the Commitments are terminated pursuant to Section 2.07(b). 

“Conforming Changes” means, with respect to either the use or administration of 
Term SOFR or the use, administration, adoption or implementation of any Benchmark 
Replacement, any technical, administrative or operational changes (including changes to the 
definition of “Prime Rate,” the definition of “Business Day,” the definition of “U.S. Government 
Securities Business Day,” the definition of “Interest Period” or any similar or analogous definition 
(or the addition of a concept of “interest period”), timing and frequency of determining rates and 
making payments of interest, timing of borrowing requests or prepayment, conversion or 
continuation notices, the applicability and length of lookback periods, the applicability of Section 
2.14 and other technical, administrative or operational matters) that the Administrative Agent 
decides may be appropriate to reflect the adoption and implementation of any such rate or to permit 
the use and administration thereof by the Administrative Agent in a manner substantially consistent 
with market practice (or, if the Administrative Agent decides that adoption of any portion of such 
market practice is not administratively feasible or if the Administrative Agent determines that no 
market practice for the administration of any such rate exists, in such other manner of 
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administration as the Administrative Agent decides is reasonably necessary in connection with the 
administration of this Agreement and the other Loan Documents). 

“Connection Income Taxes” means Other Connection Taxes that are imposed on 
or measured by net income (however denominated) or that are franchise Taxes or branch profits 
Taxes. 

“Contractual Obligation” means, as to any Person, any provision of any security 
issued by such Person or of any agreement, instrument or other undertaking to which such Person 
is a party or by which it or any of its property is bound. 

“Control” means the possession, directly or indirectly, of the power to direct or 
cause the direction of the management or policies of a Person, whether through the ability to 
exercise voting power, by contract or otherwise.  “Controlling” and “Controlled” have meanings 
analogous thereto. 

“Credit Rating Agency” means a nationally recognized credit rating agency that 
evaluates the financial condition of issuers of debt instruments and then assigns a rating that 
reflects its assessment of the issuer’s ability to make debt payments. 

“Crown Capital” means Crown Capital Holdings LLC, a Delaware limited liability 
company. 

“Crown Capital Equity” means any Equity Interest in Crown Capital that is owned, 
directly or indirectly, by the Borrower. 

“Crypto Assets” means digital coins, digital tokens and any other type of digital 
mediums of exchange, such as Bitcoin and Ethereum.  For purposes of the Loan Documents, (i) 
Crypto Assets consisting of Bitcoin and Ethereum shall be valued at 75% of their fair market value 
and (ii) all other Crypto Assets shall be valued at $0.00. 

“Daily Simple SOFR” means, for any day, SOFR, with the conventions for this rate 
(which will include a lookback) being established by the Administrative Agent in accordance with 
the conventions for this rate selected or recommended by the Relevant Governmental Body for 
determining “Daily Simple SOFR” for business loans; provided that if the Administrative Agent 
decides that any such convention is not administratively feasible for the Administrative Agent, 
then the Administrative Agent may establish another convention in its reasonable discretion. 

“DC Plan” has the meaning specified in the definition of Qualified Purchaser. 

“Dearborn Consent” means the letter agreement, dated on or about the Closing 
Date, between Fund Investment 147, LLC and RH Dearborn Redevelopment LLC.  

“Debtor Relief Laws” means the Bankruptcy Code of the United States of America, 
and all other liquidation, conservatorship, bankruptcy, assignment for the benefit of creditors, 
moratorium, rearrangement, receivership, insolvency, reorganization, or similar debtor relief Laws 
of the United States or other applicable jurisdictions from time to time in effect. 
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“Default” means any event or condition that constitutes an Event of Default or that, 
with the giving of any notice, the passage of time, or both, would be an Event of Default. 

“Default Rate” means an interest rate (before as well as after judgment) equal to 
with respect to any overdue principal, interest, fees or other amounts the interest rate applicable to 
SOFR Loans plus 5.00% per annum (provided that, with respect to a SOFR Loan, the 
determination of the applicable interest rate is subject to Section 2.17 and 2.18 to the extent that 
Loans may not be converted to, or continued as, SOFR Loans, pursuant thereto). 

“Defaulting Lender” means, subject to Section 2.21(b), any Lender that (a) has 
failed to (i) fund all or any portion of its Loans within two Business Days of the date such Loans 
were required to be funded hereunder unless such Lender notifies the Administrative Agent and 
the Borrower in writing that such failure is the result of such Lender’s determination that one or 
more conditions precedent to funding (each of which conditions precedent, together with any 
applicable default, shall be specifically identified in such writing) has not been satisfied, or (ii) pay 
to the Administrative Agent or any other Lender any other amount required to be paid by it 
hereunder within two Business Days of the date when due, (b) has notified the Borrower, the 
Administrative Agent in writing that it does not intend to comply with its funding obligations 
hereunder, or has made a public statement to that effect (unless such writing or public statement 
relates to such Lender’s obligation to fund a Loan hereunder and states that such position is based 
on such Lender’s determination that a condition precedent to funding (which condition precedent, 
together with any applicable default, shall be specifically identified in such writing or public 
statement) cannot be satisfied), (c) has failed, within three Business Days after written request by 
the Administrative Agent or the Borrower, to confirm in writing to the Administrative Agent and 
the Borrower that it will comply with its prospective funding obligations hereunder (provided that 
such Lender shall cease to be a Defaulting Lender pursuant to this clause (c) upon receipt of such 
written confirmation by the Administrative Agent or the Borrower), or (d) has, or has a direct or 
indirect parent company that has, (i) become the subject of a proceeding under any Debtor Relief 
Law or (ii) had appointed for it a receiver, custodian, conservator, trustee, administrator, assignee 
for the benefit of creditors or similar Person charged with reorganization or liquidation of its 
business or assets, including the Federal Deposit Insurance Corporation or any other state or 
federal regulatory authority acting in such a capacity; provided that a Lender shall not be a 
Defaulting Lender solely by virtue of the ownership or acquisition of any equity interest in that 
Lender or any direct or indirect parent company thereof by a Governmental Authority so long as 
such ownership interest does not result in or provide such Lender with immunity from the 
jurisdiction of courts within the United States or from the enforcement of judgments or writs of 
attachment on its assets or permit such Lender (or such Governmental Authority) to reject, 
repudiate, disavow or disaffirm any contracts or agreements made with such Lender.  Any 
determination by the Administrative Agent that a Lender is a Defaulting Lender under any one or 
more of clauses (a) through (d) above shall be conclusive and binding absent manifest error, and 
such Lender shall be deemed to be a Defaulting Lender (subject to Section 2.21(b)) upon delivery 
of written notice of such determination to the Borrower and each Lender. 

“Deposit Account Control Agreement” means the Control Account Agreement, 
dated as of the Closing Date, among the Depository, the Borrower, and the Administrative Agent, 
covering the Bank Asset Account. 
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“Depository” means Signature Bank or any other financial institution selected by 
the Borrower and acceptable to the Lenders. 

“Designated LLC” means each of the following, each of which is a Wholly-Owned 
Subsidiary of the Borrower directly owned by the Borrower: (i) CBCC 1 LLC, a Delaware limited 
liability company, (ii) CBCC 2 LLC, a Delaware limited liability company, (iii) CBCC 3 LLC, a 
Delaware limited liability company, (iv) CBCC 4 LLC, a Delaware limited liability company, and 
(v) CBCC 5 LLC, a Delaware limited liability company.   

“Disposition” or “Dispose” means the sale, transfer, license, lease or other 
disposition of any property by any Person (including any sale and leaseback transaction and any 
issuance of Equity Interests by a Subsidiary of such Person), including any sale, assignment, 
transfer or other disposal, with or without recourse, of any notes or accounts receivable or any 
rights and claims associated therewith and the termination or closure of any Proposed Cash 
Investment. 

“Dollar” and “$” mean the lawful money of the United States. 

“Earnest Money Deposit” has the meaning specified in Section 9.03(a). 

“Eligible Assignee” means any Person that meets the requirements to be an 
assignee under Section 9.04(b)(iii), (v) and (vi) (subject to such consents, if any, as may be 
required under Section 9.04(b)(iii)). 

“Environmental Laws” means any and all Laws, including all common law, relating 
to pollution or the protection of health, safety or the environment or the release of any materials 
into the environment, including those related to Hazardous Materials, air emissions, discharges to 
waste or public systems and health and safety matters. 

“Environmental Liability” means any liability or obligation, contingent or 
otherwise (including any liability for damages, costs of environmental remediation, fines, penalties 
or indemnities), directly or indirectly, resulting from or based upon (a) violation of any 
Environmental Law, (b) the generation, use, handling, transportation, storage, treatment, disposal 
or permitting or arranging for the disposal of any Hazardous Materials, (c) exposure to any 
Hazardous Materials, (d) the release or threatened release of any Hazardous Materials or (e) any 
contract, agreement or other consensual arrangement pursuant to which liability is assumed or 
imposed with respect to any of the foregoing. 

“Equity Interests” means, as to any Person, all of the shares of capital stock of (or 
other ownership or profit interests in) such Person, all of the warrants, options or other rights for 
the purchase or acquisition from such Person of shares of capital stock of (or other ownership or 
profit interests in) such Person, all of the securities convertible into or exchangeable for shares of 
capital stock of (or other ownership or profit interests in) such Person or warrants, rights or options 
for the purchase or acquisition from such Person of such shares (or such other interests), and all of 
the other ownership or profit interests in such Person (including partnership, member or trust 
interests therein), whether voting or nonvoting, and whether or not such shares, warrants, options, 
rights or other interests are outstanding on any date of determination. 
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“Erroneous Payment” has the meaning specified in Section 8.11. 

“Event of Default” has the meaning specified in Article VII. 

“Excluded Taxes” means any of the following Taxes imposed on or with respect to 
a Recipient or required to be withheld or deducted from a payment to a Recipient, (a) Taxes 
imposed on or measured by net income (however denominated), franchise Taxes, and branch 
profits Taxes, in each case, (i) imposed as a result of such Recipient being organized under the 
laws of, or having its principal office or, in the case of any Lender, its applicable lending office 
located in, the jurisdiction imposing such Tax (or any political subdivision thereof) or (ii) that are 
Other Connection Taxes, (b) in the case of a Lender, U.S. federal withholding Taxes imposed on 
amounts payable to or for the account of such Lender with respect to an applicable interest in a 
Loan or Commitment pursuant to a law in effect on the date on which (i) such Lender acquires 
such interest in the Loan or Commitment (other than pursuant to an assignment request by the 
Borrower under Section 2.19(b)) or (ii) such Lender changes its lending office, except in each case 
to the extent that, pursuant to Section 2.16, amounts with respect to such Taxes were payable either 
to such Lender’s assignor immediately before such Lender became a party hereto or to such Lender 
immediately before it changed its lending office, (c) Taxes attributable to such Recipient’s failure 
to comply with Section 2.16(g) and (d) any withholding Taxes imposed under FATCA. 

“Family Member” means any child, stepchild, grandchild, parent, stepparent, 
grandparent, spouse, former spouse, sibling, niece, nephew, mother-in-law, father-in-law, son-in-
law, daughter-in-law, brother-in-law, or sister-in-law (including adoptive relationships) of the 
Borrower, any person sharing the Borrower’s household (other than a tenant or employee), a trust 
in which these persons (or the Borrower) have more than 50% of the beneficial interest, a 
foundation in which these persons (or the Borrower) control the management of assets, and any 
other entity in which these persons (or the Borrower) own more than 50% of the voting interests. 

“FATCA” means Sections 1471 through 1474 of the Code, as of the date of this 
Agreement (or any amended or successor version that is substantively comparable and not 
materially more onerous to comply with), any current or future regulations or official 
interpretations thereof, any agreements entered into pursuant to Section 1471(b)(1) of the Code 
and any fiscal or regulatory legislation, rules or practices adopted pursuant to any 
intergovernmental agreement, treaty or convention among Governmental Authorities and 
implementing such Sections of the Code. 

“FCPA” has the meaning specified in Section 3.14(b). 

“Federal Funds Rate” means, for any day, the greater of (a) the rate calculated by 
the Federal Reserve Bank of New York based on such day’s Federal funds transactions by 
depositary institutions (as determined in such manner as the Federal Reserve Bank of New York 
shall set forth on its public website from time to time) and published on the next succeeding 
Business Day by the Federal Reserve Bank of New York as the Federal funds effective rate and 
(b) 0%. 

“Federal Reserve Board” means the Board of Governors of the Federal Reserve 
System of the United States. 
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“Floor” means (i) with respect to any SOFR Loan, a rate of interest equal to 0.25% 
and (ii) with respect to any Prime Rate Loan, a rate of interest equal to 4.00%. 

“Foreign Lender” means any Lender that is not a U.S. Person. 

“Freedom Park Consent” means the Amendment to Loan Agreement and Other 
Loan Documents and Reaffirmation, dated on or about the Closing Date, among Freedom Park 
Apartments LLC, as borrower, XCAL 2021-GA-5 Mortgage Trust, as lender, and Moshe Mark 
Silber, as guarantor. 

“Fund” means any Person (other than a natural person) that is (or will be) engaged 
in making, purchasing, holding or otherwise investing in commercial loans, bonds and similar 
extensions of credit in the ordinary course of its activities. 

“GAAP” means, subject to Section 1.03, United States generally accepted 
accounting principles as in effect as of the date of determination thereof. 

“Governmental Authority” means the government of the United States of America 
or any other nation, or of any political subdivision thereof, whether state or local, and any agency, 
authority, instrumentality, regulatory body, court, central bank or other entity exercising executive, 
legislative, judicial, taxing, regulatory or administrative powers or functions of or pertaining to 
government (including any supra-national bodies such as the European Union or the European 
Central Bank). 

“Guarantee” means, as to any Person, (a) any obligation, contingent or otherwise, 
of such Person guaranteeing or having the economic effect of guaranteeing any Indebtedness or 
other obligation payable or performable by another Person (the “primary obligor”) in any manner, 
whether directly or indirectly, and including any obligation of such Person, direct or indirect, (i) to 
purchase or pay (or advance or supply funds for the purchase or payment of) such Indebtedness or 
other obligation, (ii) to purchase or lease property, securities or services for the purpose of assuring 
the obligee in respect of such Indebtedness or other obligation of the payment or performance of 
such Indebtedness or other obligation, (iii) to maintain working capital, equity capital or any other 
financial statement condition or liquidity or level of income or cash flow of the primary obligor so 
as to enable the primary obligor to pay such Indebtedness or other obligation or (iv) entered into 
for the purpose of assuring in any other manner the obligee in respect of such Indebtedness or other 
obligation of the payment or performance thereof or to protect such obligee against loss in respect 
thereof (in whole or in part) or (b) any Lien on any assets of such Person securing any Indebtedness 
or other obligation of any other Person, whether or not such Indebtedness or other obligation is 
assumed by such Person (or any right, contingent or otherwise, of any holder of such Indebtedness 
to obtain any such Lien); provided that the term “Guarantee” shall not include endorsements for 
collection or deposit in the ordinary course of business.  The amount of any Guarantee shall be 
deemed to be an amount equal to the stated or determinable amount of the related primary 
obligation, or portion thereof, in respect of which such Guarantee is made or, if not stated or 
determinable, the maximum reasonably anticipated liability in respect thereof as determined by 
the guaranteeing Person in good faith.  The term “Guarantee” as a verb has a corresponding 
meaning. 
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“Hazardous Materials” means all explosive or radioactive substances or wastes and 
all hazardous or toxic substances, wastes or other pollutants, including petroleum or petroleum 
distillates, asbestos or asbestos-containing materials, polychlorinated biphenyls, radon gas, 
infectious or medical wastes, and other substances or wastes of any nature regulated under or with 
respect to which liability or standards of conduct are imposed pursuant to any Environmental Law. 

“Indebtedness” means, as to any Person at a particular time, without duplication, 
all of the following, whether or not included as indebtedness or liabilities in accordance with 
GAAP: 

(a) all obligations of such Person for borrowed money and all obligations of 
such Person evidenced by bonds, debentures, notes, loan agreements or other similar instruments; 

(b) all direct or contingent obligations of such Person arising under or in respect 
of (i) letters of credit (including standby and commercial), bankers’ acceptances, demand 
guarantees and similar independent undertakings and (ii) surety bonds, performance bonds and 
similar instruments issued or created by or for the account of such Person; 

(c) net obligations of such Person under any Swap Contract; 

(d) all obligations of such Person to pay the deferred purchase price of property 
or services (other than trade accounts payable in the ordinary course of business); 

(e) indebtedness (excluding prepaid interest thereon) secured by a Lien on 
property owned or being purchased by such Person (including indebtedness arising under 
conditional sales or other title retention agreements), whether or not such indebtedness shall have 
been assumed by such Person or is limited in recourse; 

(f) all Attributable Indebtedness; 

(g) all Guarantees of such Person in respect of any of the foregoing. 

For all purposes hereof, the Indebtedness of any Person shall include the Indebtedness of any 
partnership or joint venture (other than a joint venture that is itself a corporation or limited liability 
company) in which such Person is a general partner or a joint venturer, unless such Indebtedness 
is expressly made non-recourse to such Person. 

“Indemnified Taxes” means (a) Taxes, other than Excluded Taxes, imposed on or 
with respect to any payment made by or on account of any obligation of the Borrower under any 
Loan Document and (b) to the extent not otherwise described in (a), Other Taxes. 

“Indemnitee” has the meaning specified in Section 9.03(b). 

“Information” has the meaning specified in Section 9.12. 

“Interest” has the meaning specified in Section 9.04(f). 
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“Interest Period” means (a) the period from and including the Closing Date to and 
including the last day of the calendar month in which the Closing Date occurs and (b) thereafter, 
the period from and including the first day of each calendar month to and including the last day of 
such calendar month; provided, that the final Interest Period for all outstanding Loans hereunder 
shall end on and include the day prior to the payment in full of the Loans hereunder. 

“Investment” means, as to any Person, any direct or indirect acquisition or 
investment by such Person, whether by means of (a) the purchase or other acquisition of Equity 
Interests or debt or other securities of another Person, (b) a loan, advance or capital contribution 
to, Guarantee or assumption of debt of, or purchase or other acquisition of any other debt or equity 
participation or interest in, another Person, including any partnership or joint venture interest in 
such other Person and any arrangement pursuant to which the investor incurs Indebtedness of the 
type referred to in clause (g) of the definition of “Indebtedness” in respect of such other Person, or 
(c) the purchase or other acquisition (in one transaction or a series of transactions) of all or 
substantially all of the property and assets or business of another Person or assets constituting a 
business unit, line of business or division of such Person.  For purposes of covenant compliance, 
the amount of any Investment shall be the amount actually invested, without adjustment for 
subsequent increases or decreases in the value of such Investment but giving effect to any returns 
or distributions of capital or repayment of principal actually received in case by such Person with 
respect thereto. 

“IRS” means the United States Internal Revenue Service. 

“Laws” means, collectively, all international, foreign, federal, state and local 
statutes, treaties, rules, guidelines, regulations, ordinances, codes and administrative or judicial 
precedents or authorities, including the interpretation or administration thereof by any 
Governmental Authority charged with the enforcement, interpretation or administration thereof, 
and all applicable administrative orders, directed duties, requests, licenses, authorizations and 
permits of, and agreements with, any Governmental Authority, in each case whether or not having 
the force of law. 

“Lender Approved Sales Broker” has the meaning specified in Section 7.03(b). 

“Lenders” means the Persons listed on Schedule 2.01 and any other Person that 
shall have become party hereto pursuant to an Assignment and Assumption, other than any such 
Person that ceases to be a party hereto pursuant to an Assignment and Assumption or otherwise. 

“Lien” means any mortgage, pledge, hypothecation, collateral assignment, deposit 
arrangement, encumbrance, lien (statutory or other), charge, or preference, priority or other 
security interest or preferential arrangement of any kind or nature whatsoever (including any 
conditional sale or other title retention agreement, any easement, right of way or other 
encumbrance on title to real property, and any financing lease having substantially the same 
economic effect as any of the foregoing). 

“Liquidity” means, with respect to the Borrower and as of any date of 
determination, all cash and Cash Equivalents that are owned by, and held in the name of, the 
Borrower including, for the avoidance of doubt, amounts on deposit in the Bank Asset Account 
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and amounts constituting a Proposed Cash Investment, and that, in each case, are not subject a 
restriction in favor of any Person or any Lien in favor of any Person (other than (x) a customary 
Lien for fees and expenses in favor of the financial institution that holds such account and (y) a 
lien in favor of the Administrative Agent under the Loan Documents).  

“Loan” means each Term Loan. 

“Loan Documents” means, collectively, this Agreement, each promissory note 
issued pursuant to Section 2.11(b), the Administrative Agent Fee Letter, each Collateral 
Document, the Subsidiary Guaranty, and any other documents entered into in connection herewith. 

“Loan Party” means (i) the Borrower, (ii) RH Dearborn Redevelopment JV LLC, 
(iii) each Subsidiary Guarantor, and (iv) each Pledged Real Estate Entity. 

“Margin Stock” means margin stock within the meaning of Regulations T, U 
and X. 

“Material Adverse Effect” means (a) a material adverse change in, or a material 
adverse effect on, the operations, business, properties, liabilities (actual or contingent), or financial 
condition of any Loan Party; or (b) a material adverse effect on (i) the ability of any Loan Party to 
perform its Obligations, (ii) the legality, validity, binding effect or enforceability against any Loan 
Party of any Loan Document to which it is a party or (iii) the rights, remedies and benefits available 
to, or conferred upon, the Administrative Agent or any Lender under any Loan Document; 
provided that any change in the value of Crypto Assets shall not be considered a “Material Adverse 
Effect”. 

“Material Disposition” means, during any period of six (6) consecutive calendar 
months that occurs after the Closing Date, the Disposition by the Borrower and its Subsidiaries in 
one or more transactions of properties and assets comprising in the aggregate more than 20% of 
the fair market value of all assets of the Borrower and its Subsidiaries on a consolidated basis as 
determined at the start of such six month period. 

“Maturity Date” means the earlier of (i) the Scheduled Maturity Date and (ii) the 
date the Loans are accelerated pursuant to Section 7.01. 

“Maximum Rate” has the meaning specified in Section 9.14. 

“Net Proceeds” means proceeds consisting of cash, checks or other Cash 
Equivalents as and when received in connection with a Material Disposition net of: (i) the direct 
costs and expenses relating to such Material Disposition excluding amounts costs and expenses 
payable to the Borrower or any Affiliate of the Borrower, (ii) sale, use or other transaction Taxes 
paid or payable as a result thereof, and (iii) amounts required to be applied to repay principal, 
interest and prepayment premiums and penalties on Indebtedness secured by a Lien on any asset 
which is included within such Material Disposition. 

“Net Worth” means for the Borrower, as of any date of determination, the total 
assets of the Borrower and its Subsidiaries as of such date of determination determined on a 
consolidated basis minus the total liabilities of the Borrower and its Subsidiaries as of such date 
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of determination determined on a consolidated basis. For purposes of calculating the total assets 
of the Borrower and its Subsidiaries: (i) Crypto Assets shall be valued as set forth in the definition 
thereof and (ii) the value of all assets held in trust shall be deemed to be $0.00. 

“Non-Defaulting Lender” means, at any time, each Lender that is not a Defaulting 
Lender at such time. 

“Obligations” means all advances to, and debts, liabilities, obligations, covenants 
and duties of, any Loan Party arising under any Loan Document or otherwise with respect to any 
Loan, whether direct or indirect (including those acquired by assumption), absolute or contingent, 
due or to become due, now existing or hereafter arising and including interest and fees that accrue 
after the commencement by or against any Loan Party or any Affiliate thereof of any proceeding 
under any Debtor Relief Laws naming such Person as the debtor in such proceeding, regardless of 
whether such interest and fees are allowed claims in such proceeding.  Without limiting the 
foregoing, the Obligations include (a) the obligation to pay principal, interest, charges, expenses, 
fees, indemnities and other amounts payable by the Borrower under any Loan Document and 
(b) the obligation of the Borrower to reimburse any amount in respect of any of the foregoing that 
any Lender in its sole discretion may elect to pay or advance on behalf of the Borrower. 

“OFAC” has the meaning specified in Section 3.14(a). 

“Organizational Documents” means (a) as to any corporation, the charter or 
certificate or articles of incorporation and the bylaws (or equivalent or comparable constitutive 
documents with respect to any non-U.S. jurisdiction), (b) as to any limited liability company, the 
certificate or articles of formation or organization and operating or limited liability agreement and 
(c) as to any partnership, joint venture, trust or other form of business entity, the partnership, joint 
venture or other applicable agreement of formation or organization and any agreement, instrument, 
filing or notice with respect thereto filed in connection with its formation or organization with the 
applicable Governmental Authority in the jurisdiction of its formation or organization and, if 
applicable, any certificate or articles of formation or organization of such entity. 

“Other Connection Taxes” means, with respect to any Recipient, Taxes imposed as 
a result of a present or former connection between such Recipient and the jurisdiction imposing 
such Tax (other than connections arising from such Recipient having executed, delivered, become 
a party to, performed its obligations under, received payments under, received or perfected a 
security interest under, engaged in any other transaction pursuant to or enforced any Loan 
Document, or sold or assigned an interest in any Loan or Loan Document). 

“Other Taxes” means all present or future stamp, court or documentary, intangible, 
recording, filing or similar Taxes that arise from any payment made under, from the execution, 
delivery, performance, enforcement or registration of, from the receipt or perfection of a security 
interest under, or otherwise with respect to, any Loan Document, except any such Taxes that are 
Other Connection Taxes imposed with respect to an assignment (other than an assignment made 
pursuant to Section 2.19(b)). 

“Participant” has the meaning specified in Section 9.04(d). 

“Participant Register” has the meaning specified in Section 9.04(d). 
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“PATRIOT Act” means the USA PATRIOT Act (Title III of Pub. L. 107-56 
(signed into law October 26, 2001)). 

“Payment Date” means the 1st Business Day of each calendar month (beginning 
July 1, 2022) and the Maturity Date. 

“Payment Recipient” has the meaning specified in Section 8.11. 

“Permitted Liens” means (a) Liens for Taxes that are not yet due or that are being 
contested in good faith and by appropriate proceedings diligently conducted, if adequate reserves 
with respect thereto are maintained by the applicable Person; and (b) Liens (i) of a collecting bank 
arising under Section 4-210 of the Uniform Commercial Code on items in the course of collection, 
and (ii) in favor of a banking institution arising as a matter of law encumbering deposits (including 
the right of setoff) that are customary in the banking industry. 

“Periodic Term SOFR Determination Day” has the meaning specified in the 
definition of “Term SOFR”. 

“Person” means any natural person, corporation, limited liability company, trust, 
joint venture, association, company, partnership, Governmental Authority or other entity. 

“Personal Financial Statements” means a financial report for the Borrower in the 
form of Exhibit E. 

“Pledge Agreement” means the Pledge and Security Agreement, dated as of the 
Closing Date, among the Administrative Agent, the Borrower, each Designated LLC and the other 
pledgors party thereto. 

“Pledged Real Estate Entity” means (i) each Person with respect to which any 
Equity Interests are pledged to the Administrative Agent on the Closing Date pursuant to the terms 
of the Pledge Agreement and (ii) each Person with respect to which the Equity Interests are pledged 
to the Administrative Agent after the Closing Date pursuant to the terms of the Pledge Agreement. 

“Prepayment Notice” means a notice by the Borrower to prepay Loans, which shall 
be in such form as the Administrative Agent may reasonably approve, such approval not to be 
unreasonably withheld, conditioned or delayed. 

“Prime Rate” means the rate of interest per annum last quoted by The Wall Street 
Journal as the “Prime Rate” in the U.S. or, if The Wall Street Journal ceases to quote such rate, the 
highest per annum interest rate published by the Federal Reserve Board in Federal Reserve 
Statistical Release H.15 (519) (Selected Interest Rates) as the “bank prime loan” rate or, if such 
rate is no longer quoted therein, any similar rate quoted therein (as determined by the 
Administrative Agent) or any similar release by the Federal Reserve Board (as determined by the 
Administrative Agent); provided that if the Prime Rate as so determined shall ever be less than the 
Floor, then the Prime Rate shall be deemed to be the Floor.  Any change in the Prime Rate shall 
take effect at the opening of business on the day such change is publicly announced or quoted as 
being effective. 
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“Prime Rate Loan” means a Loan that bears interest based on the Prime Rate. 

“Proposed Cash Investment” means either of the following (i) a Proposed 
Investment to be made by the Borrower from Term Loan proceeds in the form of cash deposits in 
deposit accounts located at the domestic offices of any commercial bank organized under the laws 
of the United States of America or any State which has a combined capital and surplus and 
undivided profits of not less than $500,000,000, provided that the aggregate outstanding amount 
of all such Proposed Cash Investments made by the Borrower shall not exceed $10,000,000 at any 
time and (ii) a Proposed Investment to be made by a Designated LLC from Term Loan proceeds 
provided to it at the direction of the Borrower in the form of cash deposits in such deposit accounts; 
provided that in the case of clauses (i) and (ii) no such deposit shall be subject to any Lien of the 
applicable bank other than a customary Lien for fees and expenses in favor of the bank that holds 
such account.  

“Proposed Investment” has the meaning specified in Section 2.03(b) and, for the 
avoidance of doubt, includes each Proposed Cash Investment. 

“Proposed Investment Loan Amount” means, with respect to any Proposed 
Investment at any time, the amount of the Term Loan borrowed under this Agreement to finance 
the acquisition of such Proposed Investment minus the aggregate amounts previously deemed 
applied to the payment of such Proposed Investment Loan Amount pursuant to Section 2.06(g). 

“Proposed Use of Proceeds” has the meaning specified in Section 2.03(b). 

  “Qualified Purchaser” means a “qualified purchaser” within the meaning of Section 
2(a)(51) of the Investment Company Act of 1940, as amended (the “1940 Act”), and the rules 
thereunder that meets the following conditions: (A) such Person was not formed, reformed, 
capitalized, recapitalized or operated  for the specific purpose of acquiring an Interest and was not 
formed for purposes of evading the 1940 Act; (B) such Person is not an entity formed before April 
30, 1996 that would be an investment company under the 1940 Act but for the exception provided 
in either Section 3(c)(1) or Section 3(c)(7) of the 1940 Act; (C) the Interest to be acquired 
constitutes, at acquisition, less than 40% of the holder’s total assets; (D) the shareholders, partners 
or other holders of equity or beneficial interests in the Person: (i) are not able to decide individually 
whether to participate, or the extent of their participation, in the Person’s acquisition of the Interest; 
(ii) participate in all of the Person’s investments or other assets such that profits and losses from 
the Interest to be acquired are shared by such holders in the same proportions as all other assets of 
the Person and may not be varied; and (iii) do not use the Person as a device for facilitating 
individual investment decisions of such holders; and (E) such Person is not (i) an “employee 
benefit plan” within the meaning of Section 3(3) of the Employee Retirement Income Security Act 
of 1974, as amended, that maintains an individual account for the benefit of each plan participant 
(a “DC Plan”), (ii) a trust maintained for the benefit of one or more DC Plans, or (iii) an investment 
fund, collective investment trust, insurance company separate account or other investment vehicle 
that accepts contributions from DC Plans, unless, in each case, each such plan participant is a 
Qualified Purchaser. Qualified Purchaser also means an entity each beneficial owner of which is 
itself a “qualified purchaser” within the meaning of the 1940 Act and meets all of the conditions 
set out above. 
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“Recipient” means (a) the Administrative Agent or (b) any Lender, as applicable. 

“Register” has the meaning specified in Section 9.04(c). 

“Regulation T” means Regulation T of the Federal Reserve Board, as in effect from 
time to time and all official rulings and interpretations thereunder or thereof. 

“Regulation U” means Regulation U of the Federal Reserve Board, as in effect from 
time to time and all official rulings and interpretations thereunder or thereof. 

“Regulation X” means Regulation X of the Federal Reserve Board, as in effect from 
time to time and all official rulings and interpretations thereunder or thereof. 

“Related Parties” means, with respect to any Person, such Person’s Affiliates and 
the partners, directors, officers, employees, agents, trustees, administrators, managers, advisors 
and representatives of such Person and of such Person’s Affiliates. 

“Released Claims” has the meaning specified in Section 7.03(b). 

“Released Party” has the meaning specified in Section 7.03(b). 

“Releasing Party” has the meaning specified in Section 7.03(b). 

“Relevant Governmental Body” means the Federal Reserve Board or the Federal 
Reserve Bank of New York, or a committee officially endorsed or convened by the Federal 
Reserve Board or the Federal Reserve Bank of New York, or any successor thereto. 

“Removal Effective Date” has the meaning specified in Section 8.06(b). 

“Required Lenders” means, at any time, Lenders having Total Credit Exposures 
representing more than 50% of the Total Credit Exposures of all Lenders.  The Total Credit 
Exposure of any Defaulting Lender shall be disregarded in determining Required Lenders at any 
time. 

“Resignation Effective Date” has the meaning specified in Section 8.06(a). 

“Sales Broker” has the meaning specified in Section 7.03(a). 

“Sanctions” has the meaning specified in Section 3.14(a). 

“Scheduled Maturity Date” means the fifth (5th) anniversary of the Closing Date 
(except that, if such date is not a Business Day, the Scheduled Maturity Date shall be the next 
preceding Business Day). 

“Secured Party” means the Administrative Agent, each Lender, each Indemnitee 
and each other holder of any Obligation of a Credit Party. 

“SOFR” means a rate equal to the secured overnight financing rate as administered 
by the SOFR Administrator. 
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“SOFR Administrator” means the Federal Reserve Bank of New York (or a 
successor administrator of the secured overnight financing rate). 

“SOFR Borrowing” means, as to any Borrowing, the SOFR Loans comprising such 
Borrowing. 

“SOFR Loan” means a Loan that bears interest at a rate based on Adjusted Term 
SOFR. 

“Solvent” means, as to any Person as of any date of determination, that on such 
date (a) the fair value of the property of such Person is greater than the total amount of liabilities, 
including contingent liabilities, of such Person, (b) the present fair saleable value of the assets of 
such Person is not less than the amount that will be required to pay the probable liability of such 
Person on its debts as they become absolute and matured, (c) such Person does not intend to incur 
debts or liabilities beyond such Person’s ability to pay such debts and liabilities as they mature and 
(d) such Person is not engaged in a business or a transaction for which such Person’s property 
would constitute an unreasonably small capital.  The amount of any contingent liability at any time 
shall be computed as the amount that, in light of all of the facts and circumstances existing at such 
time, represents the amount that can reasonably be expected to become an actual or matured 
liability. 

“Specified Collateral Indebtedness” means, as of any date of determination and any 
Specified Real Property Asset, the outstanding principal amount at such time of all Indebtedness 
of (x) the Specified Real Property Owner of such Specified Real Property Asset and (y) each other 
Person that is owned directly or indirectly by the Borrower and that is a direct or indirect owner 
of Equity Interests in such Specified Real Property Owner.  The Specified Collateral Indebtedness 
for each Specified Real Property Asset that is included in the Borrowing Base on the Closing Date 
shall be specified on the Borrowing Base Schedule attached as Schedule 1.01 to this Agreement 
and shall be modified from time to time in accordance with Section 5.14.  The Specified Collateral 
Indebtedness for each Specified Real Property Asset added to the Borrowing Base after the Closing 
Date initially shall be determined in accordance with Section 5.14(d) and shall be modified from 
time to time thereafter in accordance with Section 5.14. 

“Specified Collateral Value” means, as of any date of determination and any 
Specified Real Property Asset, the value of such Specified Real Property Asset.  The value for 
each Specified Real Property Asset that is included in the Borrowing Base on the Closing Date 
shall be the value specified on the Borrowing Base Schedule attached as Scheule 1.01 to this 
Agreement and shall be modified from time to time in accordance with Section 5.14.  The value 
for each Specified Real Property Asset added to the Borrowing Base after the Closing Date initially 
shall be determined in accordance with Section 5.14(d) and shall be modified from time to time 
thereafter in accordance with Section 5.14(b). 

“Specified Indebtedness” means, at any time, (i) all Specified Collateral 
Indebtedness outstanding at such time and (ii) all Indebtedness outstanding at such time (other 
than the Obligations) that either is secured by a Lien on any Proposed Investment with respect to 
which a Proposed Investment Loan Amount is outstanding or that is Indebtedness of any Person 
(other than the Borrower) that owns, either directly or indirectly, the properties or assets 
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constituting or underlying a Proposed Investment with respect to which a Proposed Investment 
Loan Amount is outstanding. 

“Specified Pledged Equity Interest” means each Equity Interest representing a 
direct or indirect equity interest in a Specified Real Property Owner that is pledged, or required to 
be pledged, to the Administrative Agent by the Borrower or any Wholly-Owned Subsidiary of the 
Borrower in accordance with the terms of this Agreement. 

“Specified Pledged Percentage” means, as of any date of determination and with 
respect to any Specified Real Property Asset, the aggregate beneficial equity ownership (expresed 
as a percentage) of the Borrower in the Specified Real Property Owner that is the owner of such 
Specified Real Property Asset that is being pledged to the Administrative Agent in accordance 
with the terms of this Agreement.  The Specified Pledged Percentage for each Specified Real 
Property Asset that is included in the Borrowing Base on the Closing Date shall be specified on 
the Borrowing Base Schedule attached as Scheule 1.01 to this Agreement and shall be modified 
from time to time by the Lenders in accordance with Section 5.14.  The Specified Pledged 
Percentage for each Specified Real Property Asset added to the Borrowing Base after the Closing 
Date initially shall be determined by the Lenders in accordance with Section 5.14(d) and shall be 
modified from time to time thereafter in accordance with Section 5.14(b). 

“Specified Real Property Asset” means, at any time, each real property asset that is 
listed  on the Borrowing Base Schedule in effect at such time. 

“Specified Real Property Owner” means, at any time and with respect to any 
Specified Real Property Asset, the legal entity that owns such Specified Real Property Asset at 
such time. 

“Subsidiary” of a Person means a corporation, partnership, limited liability 
company, association or joint venture or other business entity of which a majority of the Equity 
Interests having ordinary voting power for the election of directors or other governing body (other 
than securities or interests having such power only by reason of the happening of a contingency) 
are at the time owned or the management of which is controlled, directly, or indirectly through one 
or more intermediaries, by such Person.  Unless otherwise specified, all references herein to a 
“Subsidiary” or to “Subsidiaries” shall refer to a Subsidiary or Subsidiaries of the Borrower. 

“Subsidiary Guaranty” means the Guaranty, dated as of the Closing Date, made by 
each Subsidiary Guarantor in favor of the Administrative Agent and guaranteeing the payment of 
the Obligations. 

“Subsidiary Guarantor” means (i) Fox Capital LLC and each Designated LLC, (ii) 
each other Person that executes and delivers the Subsidiary Guaranty on the Closing Date and that 
is either (x) a direct Wholly-Owned Subsidiary of the Borrower that owns a Specified Real 
Property Asset or (y) a direct or indirect Wholly-Owned Subsidiary of the Borrower that directly 
or indirectly owns an Equity Interest in a Person that owns a Specified Real Property Asset and 
(iii) each Person of the type described in clause (ii) that becomes a party to the Subsidiary Guaranty 
after the Closing Date via a joinder agreement.  Notwithstanding the foregoing, RH Dearborn 
Redevelopment JV LLC is not a Subsidiary Guarantor. 
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“Swap Contract” means any and all rate swap transactions, basis swaps, credit 
derivative transactions, forward rate transactions, commodity swaps, commodity options, forward 
commodity contracts, equity or equity index swaps or options, bond or bond price or bond index 
swaps or options or forward bond or forward bond price or forward bond index transactions, 
interest rate options, forward foreign exchange transactions, cap transactions, floor transactions, 
collar transactions, currency swap transactions, cross-currency rate swap transactions, currency 
options, spot contracts, or any other similar transactions or any combination of any of the foregoing 
(including any options to enter into any of the foregoing), whether or not any such transaction is 
governed by or subject to any master agreement. 

“Synthetic Lease Obligation” means the monetary obligation of a Person under 
(a) a so-called synthetic, off-balance sheet or tax retention lease or (b) an agreement for the use or 
possession of property creating obligations that do not appear on the balance sheet of such Person 
but, upon the insolvency or bankruptcy of such Person, would be characterized as the indebtedness 
of such Person (without regard to accounting treatment). 

“Taxes” means all present or future taxes, levies, imposts, duties, deductions, 
withholdings (including backup withholding), assessments, fees or other charges imposed by any 
Governmental Authority, including any interest, additions to tax or penalties applicable thereto. 

“Term Loan” has the meaning specified in Section 2.01.  On the date a Lender 
makes an advance constituting a Term Loan, such advance shall be deemed consolidated with each 
then outstanding Term Loan of such Lender so that at all times thereafter there shall be only one 
Term Loan for such Lender then outstanding 

“Term Loan Exposure” means, as to any Lender at any time, the aggregate principal 
amount at such time of its outstanding Term Loan. 

“Term SOFR” means,  for any Interest Period, the Term SOFR Reference Rate for 
a tenor comparable to such Interest Period on the day (such day, the “Periodic Term SOFR 
Determination Day”) that is two (2) U.S. Government Securities Business Days prior to the first 
day of such Interest Period, as such rate is published by the Term SOFR Administrator; provided, 
however, that if as of 5:00 p.m. (New York City time) on any Periodic Term SOFR Determination 
Day the Term SOFR Reference Rate for the applicable tenor has not been published by the Term 
SOFR Administrator and a Benchmark Replacement Date with respect to the Term SOFR 
Reference Rate has not occurred, then Term SOFR will be the Term SOFR Reference Rate for 
such tenor as published by the Term SOFR Administrator on the first preceding U.S. Government 
Securities Business Day for which such Term SOFR Reference Rate for such tenor was published 
by the Term SOFR Administrator so long as such first preceding U.S. Government Securities 
Business Day is not more than three (3) U.S. Government Securities Business Days prior to such 
Periodic Term SOFR Determination Day. 

“Term SOFR Adjustment” means a percentage equal to 0.11448% per annum. 

“Term SOFR Administrator” means CME Group Benchmark Administration 
Limited (CBA) (or a successor administrator of the Term SOFR Reference Rate selected by the 
Administrative Agent (acting at the written direction of the Required Lenders)). 
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“Term SOFR Reference Rate” means the forward-looking term rate based on 
SOFR. 

“Total Credit Exposure” means, as to any Lender at any time, the sum of the unused 
Commitments of such Lender and Term Loan Exposure of such Lender at such time. 

“Total Debt” means for the Borrower, as of any date of determination, the aggregate 
principal amount of all Indebtedness of the Borrower and its Subsidiaries on such date determined 
on a consolidated basis. 

“Total Debt to Asset Ratio”  means for the Borrower, as of any date of 
determination, a ratio (expressed as a percentage) the numerator of which is (i) the Total Debt on 
such date and (ii) the denominator of which is the fair market value of all assets of the Borrower 
and its Subsidiaries on such date determined on a consolidated basis.  For purposes of calculating 
the fair market value of all assets of the Borrower and its Subsidiaries: (i) Crypto Assets shall be 
valued as set forth in the definition thereof and (ii) the value of all assets held in trust shall be 
deemed to be $0.00. 

“Trade Date” has the meaning specified in Section 9.04(b)(i). 

“Transfer” has the meaning specified in Section 9.04(f). 

“Type”, when used in reference to any Loan or Borrowing, refers to whether the 
rate of interest on such Loan, or on the Loans comprising such Borrowing, is determined by 
reference to Adjusted Term SOFR or the Prime Rate. 

“UCC” means the Uniform Commercial Code as in effect in the State of New York 
or any other applicable jurisdiction. 

“Unadjusted Benchmark Replacement” means the applicable Benchmark 
Replacement excluding the related Benchmark Replacement Adjustment. 

“Undrawn Commitment Fee” has the meaning specified in Section 2.10(a). 

“United States” and “U.S.” mean the United States of America. 

“Unpaid Minimum Return Amount” means, as of any date of determination, the 
result, if a positive number, of (x) 15% of the aggregate Commitments (as in effect on the Closing 
Date or, if the Commitments have been increased prior to such determination date in accordance 
with Section 2.07(a), on the date of such increase) minus (y) the sum of the following: (i) the 
aggregate amount of interest (excluding default interest) paid by the Borrower to the Lenders on 
or prior to such determination date, (ii) the aggregate amount of Undrawn Commitment Fees paid 
by the Borrower to the Lenders on or prior to such determination date, plus (iii) the aggregate 
amount of the Upfront Fees paid to the Lenders on the Closing Date plus (iv) if the Commitments 
have been increased prior to such determination date in accordance with Section 2.07(a), the 
aggregate amount of the fee paid to the Lenders pursuant to Section 2.07(a) on the date such 
increase became effective. 
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“Upfront Fee” means a fee payable to each Lender on the Closing Date equal to 1% 
of such Lender’s Commitment on the Closing Date. 

“U.S. Borrower” means any Borrower that is a U.S. Person. 

“U.S. Person” means any Person that is a “United States Person” as defined in 
Section 7701(a)(30) of the Code. 

“U.S. Tax Compliance Certificate” has the meaning specified in Section 2.16(g). 

“Wholly-Owned” means, as to a Subsidiary of a Person, a Subsidiary of such 
Person all of the outstanding Equity Interests of which are owned by such Person and/or by one or 
more Wholly-Owned Subsidiaries of such Person. 

“Withholding Agent” means the Borrower and the Administrative Agent. 

SECTION 1.02 Terms Generally.  The definitions of terms herein shall apply 
equally to the singular and plural forms of the terms defined.  Whenever the context may require, 
any pronoun shall include the corresponding masculine, feminine and neuter forms.  The words 
“include,” “includes” and “including” shall be deemed to be followed by the phrase “without 
limitation.”  The word “will” shall be construed to have the same meaning and effect as the word 
“shall.”  The word “or” is not exclusive. The word “year” shall refer (i) in the case of a leap year, 
to a year of three hundred sixty-six (366) days, and (ii) otherwise, to a year of three hundred sixty-
five (365) days.  Unless the context requires otherwise (a) any definition of or reference to any 
agreement, instrument or other document herein shall be construed as referring to such agreement, 
instrument or other document as from time to time amended, supplemented or otherwise modified 
(subject to any restrictions on such amendments, supplements or modifications set forth herein), 
(b) any reference herein to any Person shall be construed to include such Person’s successors and 
assigns, (c) the words “herein,” “hereof” and “hereunder,” and words of similar import, shall be 
construed to refer to this Agreement in its entirety and not to any particular provision hereof, (d) all 
references herein to Articles, Sections, Exhibits and Schedules shall be construed to refer to 
Articles and Sections of, and Exhibits and Schedules to, this Agreement, (e) any reference to any 
law or regulation herein shall, unless otherwise specified, refer to such law or regulation as 
amended, modified or supplemented from time to time, and (f) the words “asset” and “property” 
shall be construed to have the same meaning and effect and to refer to any and all tangible and 
intangible assets and properties, including cash, securities, accounts and contract rights. 

SECTION 1.03 Accounting Terms; Changes in GAAP.  Except as otherwise 
expressly provided herein, all accounting terms not otherwise defined herein shall be construed in 
conformity with GAAP.  Except for financial statements of the Borrower or a Person that owns 
only real estate (which in each case shall be prepared on a cash basis), all financial statements 
required to be delivered to the Administrative Agent and the Borrower pursuant to this Agreement 
shall be prepared in accordance with GAAP as in effect at the time of such preparation. 

SECTION 1.04 Rates.  The Administrative Agent does not warrant or accept 
responsibility for, and shall not have any liability with respect to (a) the continuation of, 
administration of, submission of, calculation of or any other matter related to the Prime Rate, the 
Term SOFR Reference Rate, Adjusted Term SOFR or Term SOFR, or any component definition 
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thereof or rates referred to in the definition thereof, or any alternative, successor or replacement 
rate thereto (including any Benchmark Replacement), including whether the composition or 
characteristics of any such alternative, successor or replacement rate (including any Benchmark 
Replacement) will be similar to, or produce the same value or economic equivalence of, or have 
the same volume or liquidity as, Prime Rate, the Term SOFR Reference Rate, Adjusted Term 
SOFR, Term SOFR or any other Benchmark prior to its discontinuance or unavailability, or (b) 
the effect, implementation or composition of any Conforming Changes. The Administrative Agent 
may select information sources or services in its reasonable discretion to ascertain the Prime Rate, 
the Term SOFR Reference Rate, Term SOFR, Adjusted Term SOFR or any other Benchmark, in 
each case pursuant to the terms of this Agreement, and shall have no liability to the Borrower, any 
Lender or any other person or entity for damages of any kind, including direct or indirect, special, 
punitive, incidental or consequential damages, costs, losses or expenses (whether in tort, contract 
or otherwise and whether at law or in equity), for any error or calculation of any such rate (or 
component thereof) provided by any such information source or service. 

ARTICLE II 

COMMITMENTS AND TERM LOANS 

SECTION 2.01 Commitments.  Subject to the terms and conditions set forth 
herein, each Lender severally agrees to make loans (each such loan, a “Term Loan”) to the 
Borrower from time to time on any Business Day during the Availability Period in an aggregate 
principal amount that will not result in (a) such Lender’s Term Loan Exposure exceeding such 
Lender’s Commitment and (b) the total Term Loan Exposures for all Lenders exceeding the total 
Commitments for all Lenders.  During the Availability Period, within the foregoing limits and 
subject to the terms and conditions set forth in this Agreement, the Borrower may borrow, prepay 
and repay, and reborrow Term Loans. After the end of the Availability Period, subject to the terms 
and conditions set forth in this Agreement, the Borrower may prepay and repay Term Loans but 
Term Loans once repaid or prepaid may not be reborrowed. 

SECTION 2.02 Loans and Borrowings. 

(a) Borrowings.  Each Term Loan shall be made as part of a Borrowing 
consisting of Term Loans made by the Lenders ratably in accordance with their respective 
Commitments. 

(b) Type of Loans.  Subject to Section 2.20, each Borrowing shall be comprised 
entirely of SOFR Loans. 

(c) Minimum Amounts.  Each Borrowing shall be in an aggregate amount of 
$1,000,000 or a larger multiple of $100,000 in excess thereof. 

SECTION 2.03 Borrowing Requests. 

(a) Notice by Borrower.  Each Borrowing shall be made upon the Borrower’s 
delivery to the Administrative Agent and the Lenders of a Borrowing Request, appropriately 
completed and signed by the Borrower, and must be received by the Administrative Agent not 

FILED: NEW YORK COUNTY CLERK 05/02/2024 11:24 AM INDEX NO. 652265/2024

NYSCEF DOC. NO. 4 RECEIVED NYSCEF: 05/02/2024Case 25-01295-MBK    Doc 1-1    Filed 07/18/25    Entered 07/18/25 12:43:34    Desc 
Exhibit A    Page 31 of 135



- 26 - 
KL2 3279308.20 

later than 11:00 a.m. (New York City time) at least five (5) Business Days prior to the date of the 
requested Borrowing. 

(b) Content of Borrowing Requests.  Each Borrowing Request shall include or 
attach the following information: (i) the aggregate amount of the requested Borrowing; (ii) the date 
of such Borrowing (which shall be a Business Day); (iii) the location and number of the Borrower’s 
account to which funds are to be disbursed; (iv) a statement describing in detail, satisfactory to the 
Lenders in their reasonable discretion, the investment and /or assets (the “Proposed Investment”) 
to which the proceeds of such Borrowing will be applied by the Borrower (including a statement  
as to whether such investment is a Proposed Cash Investment) (the foregoing, the “Proposed Use 
of Proceeds”); (v) the information referred to in clauses (e) through (i) of Section 4.02; and (vi) 
such certifications as are specified in the Borrowing Request form.  The detail to be supplied 
pursuant to clause (iv) shall include, where applicable to the Proposed Investment, (A) a 
description of the Proposed Investment, (B) the purchase price of such Proposed Investment, (C) 
for a Proposed Investment that is a financial asset (other than a Proposed Cash Investment), the 
financial terms of such  Proposed Investment such as principal amount, interest rate, amortization 
schedule, equity price, number of equity units, percentage of outstanding equity, and financial 
statements of the applicable issuer, (D) for physical assets, an appraisal, a valuation, location 
information, identifying serial numbers, and make or model information, (E) for a Proposed Cash 
Investment, the identity of the relevant commercial bank, the applicable account number(s) at such 
bank, the amount of such Proposed Cash Investment, the aggregate outstanding amount of all 
Proposed Cash Investments after giving effect to such Proposed Cash Investment, and whether 
such Proposed Cash Investment is being made by the Borrower directly or by a Designated LLC, 
and (F) any other information that a reasonable investor would view as material in determining 
whether to acquire such Proposed Investment. 

(c) Notice by Administrative Agent to Lenders.  Promptly following receipt of 
a Borrowing Request, the Administrative Agent shall advise each Lender of the details thereof 
including the Proposed Use of Proceeds specified therein.  No later than two (2) Business Days 
after it receives a Borrowing Request, each Lender will notify the Administrative Agent and the 
Borrower whether it approves the Proposed Use of Proceeds.  If each Lender approves the 
Proposed Use of Proceeds, the amount of the Borrowing will be the amount specified in the 
Borrowing Request, and the Administrative Agent will notify each Lender of the amount of such 
Lender’s Loan to be made as part of the requested Borrowing.  If one or more Lenders do not 
approve the Proposed Use of Proceeds (or fail to respond within the time specified above), the 
Borrower may by notice to the Administrative Agent delivered no later than one (1) (Business 
Day) after the Lenders have notified the Borrower of such non-approval (or the Lenders have failed 
to respond), cancel such Borrowing Request.  If the Borrower elects not to cancel the Borrowing 
Request, (i) the Borrower will provide to the Administrative Agent and the Lenders evidence 
reasonably satisfactory to them that it will contribute 20% of the aggregate purchase price of the 
Proposed Investment, (ii) the Borrowing will be 80% of the aggregate purchase price amount of 
the Proposed Investment, and (iii) the Administrative Agent will notify each Lender of the amount 
of such Lender’s Loan to be made as part of the requested Borrowing. 

SECTION 2.04 Funding of Borrowings. 

FILED: NEW YORK COUNTY CLERK 05/02/2024 11:24 AM INDEX NO. 652265/2024

NYSCEF DOC. NO. 4 RECEIVED NYSCEF: 05/02/2024Case 25-01295-MBK    Doc 1-1    Filed 07/18/25    Entered 07/18/25 12:43:34    Desc 
Exhibit A    Page 32 of 135



- 27 - 
KL2 3279308.20 

(a) Funding by Lenders.  Each Lender shall make the amount of each 
Borrowing to be made by it hereunder available to the Administrative Agent in immediately 
available funds at the Administrative Agent’s Office not later than 12:00 noon (New York City 
time) on the proposed date for such Borrowing.  The Administrative Agent will make all such 
funds so received available to the Borrower in like funds, by wire transfer of such funds in 
accordance with the instructions provided in the applicable Borrowing Request and on the same 
Business Day of receipt of the same from the Lenders. 

(b) Presumption by Administrative Agent.  Unless the Administrative Agent 
shall have received notice from a Lender prior to the proposed date of any Borrowing that such 
Lender will not make available to the Administrative Agent such Lender’s share of such 
Borrowing, the Administrative Agent may assume that such Lender has made such share available 
on such date in accordance with Section 2.04(a) and may, in reliance upon such assumption, make 
available to the Borrower a corresponding amount.  In such event, if a Lender has not in fact made 
its share of the applicable Borrowing available to the Administrative Agent, then the applicable 
Lender and the Borrower severally agree to pay to the Administrative Agent forthwith on demand 
such corresponding amount with interest thereon, for each day from and including the date such 
amount is made available to the Borrower to but excluding the date of payment to the 
Administrative Agent, at (i) in the case of a payment to be made by such Lender, the greater of the 
Federal Funds Rate and a rate determined by the Administrative Agent in accordance with banking 
industry rules on interbank compensation, and (ii) in the case of a payment to be made by the 
Borrower, the interest rate specified in Section 2.09(a).  If the Borrower and such Lender shall pay 
such interest to the Administrative Agent for the same or an overlapping period, the Administrative 
Agent shall promptly remit to the Borrower the amount of such interest paid by the Borrower for 
such period.  If such Lender pays its share of the applicable Borrowing to the Administrative 
Agent, then the amount so paid shall constitute such Lender’s Loan included in such Borrowing.  
Any payment by the Borrower shall be without prejudice to any claim the Borrower may have 
against a Lender that shall have failed to make such payment to the Administrative Agent. 

SECTION 2.05 [Intentionally Omitted]. 

SECTION 2.06 Prepayments. 

(a) Optional Prepayments.  The Borrower may, upon notice to the 
Administrative Agent, at any time and from time to time prepay any Borrowing in whole or in 
part, subject to the requirements of this Section.  Each partial prepayment of any Borrowing under 
this Section 2.06(a) shall be in an amount equal to $1,000,000 or greater in multiples of $100,000 
in excess thereof.  Each such notice pursuant to this Section 2.06(a) shall be in the form of a written 
Prepayment Notice, appropriately completed and signed by the Borrower, and must be received 
by the Administrative Agent not later than 11:00 a.m. (New York City time) three Business Days 
before the date of prepayment.  Each Prepayment Notice shall specify the prepayment date and the 
principal amount of the Term Loans to be prepaid.  Promptly following receipt of any such notice 
relating to a Borrowing, the Administrative Agent shall advise the applicable Lenders of the 
contents thereof.  Each such Prepayment Notice shall be irrevocable 

(b) Mandatory Prepayments – Borrowing Base Deficiency.  The Borrower 
shall, at the time and to the extent required under Section 5.14(f), either prepay the outstanding 
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principal amount of the Term Loans or deposit such amount into the Bank Asset Account, in each 
case, in an amount at least equal to the then existing Borrowing Base Deficiency. 

(c) Mandatory Prepayments – Disposal of Proposed Investment.  The Borrower 
shall, within three (3) Business Days after the Borrower Disposes of any Proposed Investment with 
respect to which any Proposed Investment Loan Amount is outstanding, either prepay the 
outstanding principal amount of the Term Loans or deposit such amount into the Bank Asset 
Account, in either case, in an amount at least equal to the Proposed Investment Loan Amount for 
such Proposed Investment. 

(d) Mandatory Prepayments – Material Disposition.  The Borrower shall, 
within three (3) Business Days after the occurrence of any Material Disposition prepay the 
outstanding principal amount  of the Term Loans in an amount equal to the Net Proceeds of such 
Material Disposition; provided that if the Borrower notifies the Administrative Agent and the 
Lenders at such time in writing that the Borrower or any of the Subsidiaries intend to re-invest the 
Net Proceeds of such Material Disposition (or a portion thereof) within six months after receipt of 
such Net Proceeds in other properties or assets, then no prepayment of the Net Proceeds proposed 
to be re-invested shall be required except to the extent of any such Net Proceeds that have not been 
so re-invested by the end of such 6-month period, at which time a prepayment shall be required in 
an amount equal to such Net Proceeds.  At the time the Borrower provides such a notice of its 
intent to re-invest Net Proceeds, it shall deposit the Net Proceeds that are proposed to be re-
invested into the Bank Asset Account where such Net Proceeds shall remain on deposit until such 
time as the Borrower notifies the Administrative Agent in writing that such Net Proceeds are to be 
used to fund the acquisition costs of such re-investment (which notice shall specify (i) the amount 
of the Net Proceeds to be re-invested, (ii) the nature of the properties or assets to be acquired with 
such proceeds, and (iii) the account of the Borrower to which such Net Proceeds are to be 
transferred).  Upon receipt of such notice, the Administrative Agent shall direct Depository to 
transfer the requested funds from the Bank Asset Account to an account specified by the Borrower 
in such notice. 

(e) Mandatory Prepayments - CBRM Realty or Crown Capital.  The Borrower 
shall prepay the outstanding principal amount of the Term Loans in full within one (1) Business 
Day after (i) the date on which Borrower Disposes of, or permits the Disposition of, more than 
50% of the CBRM Realty Equity or Crown Capital Equity directly or indirectly owned by it as of 
the Closing Date or (ii) the first date after the Closing Date on which the Borrower no longer 
Controls CBRM Realty or Crown Capital. In addition, the Commitments automatically shall 
terminate upon the occurrence of such event.  

(f) Mandatory Prepayment – Incurrence of Indebtedness Secured by a 
Proposed Investment. The Borrower shall, within three (3) Business Days after the Borrower 
incurs any Indebtedness permitted under Section 6.01 that is secured by a Lien on any Proposed 
Investment, either prepay the outstanding principal amount of the Term Loans or deposit such 
amount into the Bank Asset Account in either case in an amount at least equal to the lesser of (i) 
the Proposed Investment Loan Amount for such Proposed Investment or (ii) the aggregate 
principal amount of the Indebtedness incurred. 
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(g) Mandatory Prepayments – Disposal or Removal of Assets from Borrowing 
Base.  Unless each Lender waives in writing the requirement to make such payment, the Borrower 
shall, at the time and to the extent required under Section 5.14(c) or (e), either prepay the 
outstanding principal amount of the Term Loans or deposit such amount into the Bank Asset 
Account, in each case, in an amount equal to the amount specified in Section 5.14(c) or (e), as 
applicable. 

(h) Mandatory Prepayment – Incurrence of Additional Indebtedness by a 
Specified Real Property Owner. Unless each Lender waives in writing the requirement to make 
such payment, the Borrower shall, within three (3) Business Days after the Borrower incurs any 
Indebtedness permitted by the third paragraph of Section 6.01, either prepay the outstanding 
principal amount of the Term Loans or deposit such amount into the Bank Asset Account in either 
case in an amount at least equal to the amount specified in the third paragraph of Section 6.01.   

(i) Notices.  At the time of each prepayment pursuant to Section 2.06 (other 
than Section 2.06(e), the Borrower shall notify the Administrative Agent as to the amount of such 
prepayment that shall be deemed applied to each then outstanding Proposed Investment Loan 
Amount.  If the Borrower fails to provide such notice, such prepayment shall be deemed applied 
to the Proposed Investment Loan Amounts starting with the largest and ending with the smallest. 

(j) Application.  Prepayments shall be accompanied by accrued interest to the 
extent required by Section 2.12. 

(k) Payment of Unpaid Minimum Return Amount. If as a result of any payment, 
repayment or prepayment made under this Agreement (whether pursuant to this Section 2.06,  
Section 2.08, Section 7.01, or Section 7.02 or otherwise) and any termination of the Commitments 
under Section 2.07 whereby the Loans are paid in full and no further Loans may be borrowed 
hereunder, then Borrower shall pay to the Lender the Unpaid Minimum Return Amount, if any, at 
such time. 

SECTION 2.07 Commitments; Increase and Termination. 

(a) Optional Commitment Increase.  On one occasion during the Availability 
Period, the Borrower may request, in a writing delivered to the Administrative Agent and Lenders, 
a $10,000,000 increase in the Commitments from $20,000,000 to $30,000,000.  Any such increase 
to the Commitments will be effective only during the Availability Period and will be made at the 
sole and absolute discretion of the Lenders subject to, among other things, (i) payment by the 
Borrower of a fee equal to 1.00% of the Commitment increase on the date such increase becomes 
effective, (ii) there not existing at the time of such request or on the date such increase would 
become effective any Default or Event of Default, (iii) receipt from the Lenders of additional 
aggregate commitments equal to the amount of increase, and (iv) the execution and delivery by 
the Loan Parties of amendments to the Loan Documents satisfactory to the Lenders implementing 
such increases. The Administrative Agent (on behalf of the Lenders) shall respond to any such 
request by providing a written response to the Borrower not less than five (5) Business Days after 
receipt of such request. At the time such increase to the Commitments becomes effective the 
Borrowing Base Minimum Amount shall increase to $15,000,000 as provided in the definition 
thereof. 
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(b) Optional Commitment Termination.  The Borrower may, upon notice to the 
Administrative Agent, terminate the entire unused portion of the Commitments; provided that 
(a) each such notice shall be in writing and must be received by the Administrative Agent at least 
five (5) Business Days prior to the effective date of such termination, and shall be irrevocable and 
(b) the Borrower shall not terminate the Commitments if, after giving effect thereto and to any 
concurrent prepayments hereunder, the total Term Loan Exposures would exceed the total 
Commitments. Unless previously terminated, the Commitments shall automatically terminate on 
the Commitment Termination Date. 

(c) Application of Commitment Termination.  The Administrative Agent will 
promptly notify the Lenders of any termination or reduction of the Commitments pursuant to this 
Section.  Upon any termination of unused Commitments, the Commitment of each Lender shall 
be reduced by such Lender’s ratable share of the amount of such reduction. 

SECTION 2.08 Repayment of Loans. The Borrower shall repay to the 
Administrative Agent for the ratable account of the Lenders on the Maturity Date the aggregate 
principal amount of all Term Loans outstanding on such date. 

SECTION 2.09 Interest. 

(a) Interest Rates.  Subject to paragraph (b) of this Section, (i) each SOFR Loan 
shall bear interest at a rate per annum equal to Adjusted Term SOFR for the Interest Period in 
effect plus the Applicable Margin and (ii) each Prime Rate Loan shall bear interest at a rate per 
annum equal to the Prime Rate in effect for any day plus the Applicable Margin. 

(b) Default Interest.  If any amount payable by the Borrower under this 
Agreement or any other Loan Document (including principal of any Loan, interest, fees and other 
amount) is not paid when due, whether at stated maturity, by acceleration or otherwise, such 
amount shall thereafter bear interest at a rate per annum equal to the applicable Default Rate.  Upon 
the request of the Required Lenders, while any Event of Default exists, the Borrower shall pay 
interest on the principal amount of all Loans outstanding hereunder at a rate per annum equal to 
the applicable Default Rate. 

(c) Payment Dates.  Accrued interest on each Loan shall be payable in arrears 
on each Payment Date and at such other times as may be specified herein; provided that (i) interest 
accrued pursuant to paragraph (b) of this Section shall be payable on demand, (ii) in the event of 
any payment, repayment or prepayment of any Loan, accrued interest on the principal amount 
paid, repaid or prepaid shall be payable on the date of such payment, repayment or prepayment 
and (iii) in the event of any conversion of any SOFR Loan prior to the end of the Interest Period 
therefor, accrued interest on such SOFR Loan shall be payable on the effective date of such 
conversion. 

(d) Interest Computation.  All interest hereunder shall be computed on the basis 
of a year of 360 days, except that interest computed by reference to the Prime Rate shall be 
computed on the basis of a year of 365 days (or 366 days in a leap year), and in each case shall be 
payable for the actual number of days elapsed (including the first day but excluding the last day).  
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The Prime Rate or Adjusted Term SOFR shall be determined by the Administrative Agent, and 
such determination shall be conclusive absent manifest error. 

(e) Term SOFR Conforming Changes.  In connection with the use or 
administration of Term SOFR, the Administrative Agent will have the right to make Conforming 
Changes from time to time and, notwithstanding anything to the contrary herein or in any other 
Loan Document, any amendments implementing such Conforming Changes will become effective 
without any further action or consent of any other party to this Agreement or any other Loan 
Document.  The Administrative Agent will promptly notify the Borrower and the Lenders of the 
effectiveness of any Conforming Changes in connection with the use or administration of Term 
SOFR. 

SECTION 2.10 Fees. 

(a) Undrawn Commitment Fees.  The Borrower agrees to pay to the 
Administrative Agent for the account of each Lender a commitment fee (the “Undrawn 
Commitment Fee”) on the average daily unused amount of the Commitment of such Lender, which 
shall accrue at a rate per annum equal to 3.00% during the period from and including the Closing 
Date to but excluding the Commitment Termination Date.  Undrawn Commitment Fees that have 
accrued through the last day of any calendar month shall be payable in arrears on the Payment 
Date following the end of such month and on the Commitment Termination Date.  For purposes 
of computing Undrawn Commitment Fees, (i) the Commitment of any Lender shall be deemed to 
be used on any date to the extent of the aggregate principal amount of all Term Loans of such 
Lender outstanding on such date and (ii) the Commitment of any Lender at any time shall include 
any increase in the Commitments that occurred pursuant to Section 2.07(a) prior to the date of 
such computation but only for so long as such increase was in effect. 

(b) Upfront Fee.  The Borrower agrees to pay to each Lender on the Closing 
Date for its own account the Upfront Fee (net of the Earnest Money Deposit). 

(c) Administrative Agent Fees.  The Borrower agrees to pay to the 
Administrative Agent for its own account the fees payable in the amounts and at the times agreed 
pursuant to the Administrative Agent Fee Letter. 

(d) Fee Computation.  All fees payable under Section 2.10(a) shall be computed 
on the basis of a year of 360 days.  Each determination by the Administrative Agent of a fee 
hereunder shall be conclusive absent manifest error. 

SECTION 2.11 Evidence of Debt. 

(a) Maintenance of Records.  Each Lender shall maintain in accordance with 
its usual practice records evidencing the indebtedness of the Borrower to such Lender resulting 
from each Term Loan made by such Lender.  The Administrative Agent shall maintain the Register 
in accordance with Section 9.04(c).  The entries made in the records maintained pursuant to this 
paragraph (a) shall be prima facie evidence absent manifest error of the existence and amounts of 
the obligations recorded therein.  Any failure of any Lender or the Administrative Agent to 
maintain such records or make any entry therein or any error therein shall not in any manner affect 
the obligations of the Borrower under this Agreement and the other Loan Documents.  In the event 
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of any conflict between the records maintained by any Lender and the records maintained by the 
Administrative Agent in such matters, the records of the Administrative Agent shall control in the 
absence of manifest error. 

(b) Promissory Notes.  Upon the request of any Lender made through the 
Administrative Agent, the Borrower shall prepare, execute and deliver to such Lender a promissory 
note of the Borrower payable to such Lender (or, if requested by such Lender, to such Lender and 
its registered assigns) in a form approved by the Administrative Agent, which shall evidence such 
Lender’s Loans in addition to such records. 

SECTION 2.12 Payments Generally; Several Obligations of Lenders. 

(a) Payments by Borrower.  All payments to be made by the Borrower 
hereunder and the other Loan Documents shall be made without condition or deduction for any 
counterclaim, defense, recoupment or setoff.  Except as otherwise expressly provided herein, all 
such payments shall be made to the Administrative Agent, for the account of the respective Lenders 
to which such payment is owed, at the Administrative Agent’s Office in immediately available 
funds not later than 2:00 PM (New York City time) on the date specified herein.  All amounts 
received by the Administrative Agent after such time on any date shall be deemed to have been 
received on the next succeeding Business Day and any applicable interest or fees shall continue to 
accrue.  The Administrative Agent will promptly distribute to each Lender its ratable share (or 
other applicable share as provided herein) of such payment in like funds as received by wire 
transfer to such Lender’s applicable lending office (or otherwise distribute such payment in like 
funds as received to the Person or Persons entitled thereto as provided herein).  If any payment to 
be made by the Borrower shall fall due on a day that is not a Business Day, payment shall be made 
on the next succeeding Business Day and such extension of time shall be reflected in computing 
interest or fees, as the case may be; provided that, if such next succeeding Business Day would 
fall after the Scheduled Maturity Date, payment shall be made on the immediately preceding 
Business Day.  Except as otherwise expressly provided herein, all payments hereunder or under 
any other Loan Document shall be made in Dollars. 

(b) Application of Insufficient Payments.  Subject to Section 7.02, if at any time 
insufficient funds are received by and available to the Administrative Agent to pay fully all 
amounts of principal, interest, fees and other amounts then due hereunder, such funds shall be 
applied (i) first, to pay interest, fees and other amounts then due hereunder, ratably among the 
parties entitled thereto in accordance with the amounts of interest, fees and other amounts then due 
to such parties, and (ii) second, to pay principal then due hereunder, ratably among the parties 
entitled thereto in accordance with the amounts of principal then due to such parties. 

(c) Presumptions by Administrative Agent.  Unless the Administrative Agent 
shall have received notice from the Borrower prior to the date on which any payment is due to the 
Administrative Agent for the account of the Lenders that the Borrower will not make such 
payment, the Administrative Agent may assume that the Borrower has made such payment on such 
date in accordance herewith and may, in reliance upon such assumption, distribute to the Lenders 
the amount due.  In such event, if the Borrower has not in fact made such payment, then each of 
the Lenders severally agrees to repay to the Administrative Agent forthwith on demand the amount 
so distributed to such Lender, with interest thereon, for each day from and including the date such 
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amount is distributed to it to but excluding the date of payment to the Administrative Agent, at the 
greater of the Federal Funds Rate and a rate determined by the Administrative Agent in accordance 
with banking industry rules on interbank compensation. 

(d) Deductions by Administrative Agent.  If any Lender shall fail to make any 
payment required to be made by it pursuant to Sections 2.04(b), 2.13 or 9.03(c), then the 
Administrative Agent (acting at the written direction of the Required Lenders (calculated without 
taking into account the Total Credit Exposure of such Lender)) may (i) apply any amounts 
thereafter received by the Administrative Agent for the account of such Lender for the benefit of 
the Administrative Agent to satisfy such Lender’s obligations to the Administrative Agent until all 
such unsatisfied obligations are fully paid or (ii) hold any such amounts in a segregated account 
as cash collateral for, and for application to, any future funding obligations of such Lender. 

(e) Several Obligations of Lenders.  The obligations of the Lenders hereunder 
to make Loans and to make payments pursuant to Section 9.03(c) are several and not joint.  The 
failure of any Lender to make any Loan or, as applicable, to fund any such participation or to make 
any such payment on any date required hereunder shall not relieve any other Lender of its 
corresponding obligation to do so on such date, and no Lender shall be responsible for the failure 
of any other Lender to so make its applicable Loan, to purchase its participations, as applicable, or 
to make its payment under Section 9.03(c). 

SECTION 2.13 Sharing of Payments.  If any Lender shall, by exercising any 
right of setoff or counterclaim or otherwise, obtain payment in respect of any principal of or 
interest on any of its Term Loans or other obligations hereunder resulting in such Lender receiving 
payment of a proportion of the aggregate amount of its Term Loans and accrued interest thereon 
or other such obligations greater than its pro rata share thereof as provided herein, then the Lender 
receiving such greater proportion shall (a) notify the Administrative Agent of such fact, and 
(b) purchase (for cash at face value) participations in the Term Loans and such other obligations 
of the other Lenders, or make such other adjustments as shall be equitable, so that the benefit of 
all such payments shall be shared by the Lenders ratably in accordance with the aggregate amount 
of principal of and accrued interest on their respective Loans and other amounts owing them; 
provided that: 

(i) if any such participations are purchased and all or any portion of the 
payment giving rise thereto is recovered, such participations shall be rescinded and 
the purchase price restored to the extent of such recovery, without interest; and 

(ii) the provisions of this paragraph shall not be construed to apply to 
(x) any payment made by the Borrower pursuant to and in accordance with the 
express terms of this Agreement (including the application of funds arising from 
the existence of a Defaulting Lender), or (y) any payment obtained by a Lender as 
consideration for the assignment of or sale of a participation in any of its Loans to 
any assignee or participant, other than to the Borrower or any Subsidiary thereof 
(as to which the provisions of this paragraph shall apply). 

The Borrower consents to the foregoing and agrees, to the extent it may effectively do so under 
Applicable Law, that any Lender acquiring a participation pursuant to the foregoing arrangements 
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may exercise against the Borrower rights of setoff and counterclaim with respect to such 
participation as fully as if such Lender were a direct creditor of the Borrower in the amount of such 
participation. 

SECTION 2.14 Compensation for Losses.  In the event of the failure to borrow 
or prepay any SOFR Loan on the date specified in any notice delivered pursuant hereto, then the 
Borrower shall compensate each Lender for the loss, cost and expense attributable to such event, 
including any loss, cost or expense arising from the liquidation or redeployment of funds or from 
any fees payable.  A certificate of any Lender setting forth any amount or amounts that such Lender 
is entitled to receive pursuant to this Section shall be delivered to the Borrower and shall be 
conclusive absent manifest error.  The Borrower shall pay such Lender the amount shown as due 
on any such certificate within  thirty (30) days after receipt thereof. 

SECTION 2.15 Increased Costs. 

(a) Increased Costs Generally.  If any Change in Law shall: 

(i) impose, modify or deem applicable any reserve, special deposit, 
compulsory loan, insurance charge or similar requirement against assets of, 
deposits with or for the account of, or credit extended or participated in by, any 
Lender; 

(ii) subject any Recipient to any Taxes (other than (A) Indemnified 
Taxes, (B) Taxes described in clauses (b) through (d) of the definition of Excluded 
Taxes and (C) Connection Income Taxes) on its loans, loan principal, 
commitments, or other obligations, or its deposits, reserves, other liabilities or 
capital attributable thereto; or 

(iii) impose on any Lender or the London interbank market any other 
condition, cost or expense (other than Taxes) affecting this Agreement or Loans 
made by such Lender or participation in any such Loan; 

and the result of any of the foregoing shall be to increase the cost to such Lender or such other 
Recipient of making, converting to, continuing or maintaining any Loan or of maintaining its 
obligation to make any such Loan, or to reduce the amount of any sum received or receivable by 
such Lender, or other Recipient hereunder (whether of principal, interest or any other amount) 
then, upon request of such Lender or other Recipient, the Borrower will pay to such Lender or 
other Recipient, as the case may be, such additional amount or amounts as will compensate such 
Lender or other Recipient, as the case may be, for such additional costs incurred or reduction 
suffered. 

(b) Capital Requirements.  If any Lender determines that any Change in Law 
affecting such Lender or any lending office of such Lender or such Lender’s holding company, if 
any, regarding capital or liquidity requirements, has or would have the effect of reducing the rate 
of return on such Lender’s capital or on the capital of such Lender’s holding company, if any, as 
a consequence of this Agreement, the Commitments of such Lender or the Loans made by such 
Lender to a level below that which such Lender or such Lender’s holding company could have 
achieved but for such Change in Law (taking into consideration such Lender’s policies and the 
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policies of such Lender’s holding company with respect to capital adequacy), then from time to 
time the Borrower will pay to such Lender such additional amount or amounts as will compensate 
such Lender or such Lender’s holding company for any such reduction suffered. 

(c) Certificates for Reimbursement.  A certificate of a Lender setting forth the 
amount or amounts necessary to compensate such Lender or its holding company, as the case may 
be, as specified in paragraph (a) or (b) of this Section and delivered to the Borrower, shall be 
conclusive absent manifest error.  The Borrower shall pay such Lender the amount shown as due 
on any such certificate within thirty (30) days after receipt thereof. 

(d) Delay in Requests.  Failure or delay on the part of any Lender to demand 
compensation pursuant to this Section shall not constitute a waiver of such Lender’s right to 
demand such compensation; provided that the Borrower shall not be required to compensate a 
Lender pursuant to this Section for any increased costs incurred or reductions suffered more than 
three (3) months prior to the date that such Lender notifies the Borrower of the Change in Law 
giving rise to such increased costs or reductions, and of such Lender’s intention to claim 
compensation therefor (except that, if the Change in Law giving rise to such increased costs or 
reductions is retroactive, then the three-month period referred to above shall be extended to include 
the period of retroactive effect thereof). 

SECTION 2.16 Taxes. 

(a) Defined Terms.  For purposes of this Section, the term “Applicable Law” 
includes FATCA. 

(b) Payments Free of Taxes.  Any and all payments by or on account of any 
obligation of the Borrower under any Loan Document shall be made without deduction or 
withholding for any Taxes, except as required by Applicable Law.  If any Applicable Law (as 
determined in the good faith discretion of an applicable Withholding Agent) requires the deduction 
or withholding of any Tax from any such payment by a Withholding Agent, then the applicable 
Withholding Agent shall be entitled to make such deduction or withholding and shall timely pay 
the full amount deducted or withheld to the relevant Governmental Authority in accordance with 
Applicable Law and, if such Tax is an Indemnified Tax, then the sum payable by the Borrower 
shall be increased as necessary so that after such deduction or withholding has been made 
(including such deductions and withholdings applicable to additional sums payable under this 
Section) the applicable Recipient receives an amount equal to the sum it would have received had 
no such deduction or withholding been made. 

(c) Payment of Other Taxes by Borrower.  The Loan Parties shall timely pay to 
the relevant Governmental Authority in accordance with Applicable Law, Law, or at the option of 
the Administrative Agent, timely reimburse it for the payment of, any Other Taxes. 

(d) Indemnification by Borrower.  The Borrower shall indemnify each 
Recipient, within 10 days after demand therefor, for the full amount of any Indemnified Taxes 
(including Indemnified Taxes imposed or asserted on or attributable to amounts payable under this 
Section) payable or paid by such Recipient or required to be withheld or deducted from a payment 
to such Recipient and any reasonable expenses arising therefrom or with respect thereto, whether 
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or not such Indemnified Taxes were correctly or legally imposed or asserted by the relevant 
Governmental Authority.  A certificate as to the amount of such payment or liability delivered to 
the Borrower by a Lender (with a copy to the Administrative Agent), or by the Administrative 
Agent on its own behalf or on behalf of a Lender, shall be conclusive absent manifest error. 

(e) Indemnification by the Lenders.  Each Lender shall severally indemnify the 
Administrative Agent, within thirty (30) days after demand therefor, for (i) any Indemnified Taxes 
attributable to such Lender (but only to the extent that the Borrower has not already indemnified 
the Administrative Agent for such Indemnified Taxes and without limiting the obligation of the 
Borrower to do so), (ii) any Taxes attributable to such Lender’s failure to comply with the 
provisions of Section 9.04(d) relating to the maintenance of a Participant Register and (iii) any 
Excluded Taxes attributable to such Lender, in each case, that are payable or paid by the 
Administrative Agent in connection with any Loan Document, and any reasonable expenses 
arising therefrom or with respect thereto, whether or not such Taxes were correctly or legally 
imposed or asserted by the relevant Governmental Authority.  A certificate as to the amount of 
such payment or liability delivered to any Lender by the Administrative Agent shall be conclusive 
absent manifest error.  Each Lender hereby authorizes the Administrative Agent to set off and 
apply any and all amounts at any time owing to such Lender under any Loan Document or 
otherwise payable by the Administrative Agent to the Lender from any other source against any 
amount due to the Administrative Agent under this paragraph (e). 

(f) Evidence of Payments.  As soon as practicable after any payment of Taxes 
by the Borrower to a Governmental Authority pursuant to this Section, the Borrower shall deliver 
to the Administrative Agent the original or a certified copy of a receipt issued by such 
Governmental Authority evidencing such payment, a copy of the return reporting such payment or 
other evidence of such payment reasonably satisfactory to the Administrative Agent. 

(g) Status of Lenders.  (i) Any Lender that is entitled to an exemption from or 
reduction of withholding Tax with respect to payments made under any Loan Document shall 
deliver to the Borrower and the Administrative Agent, at the time or times reasonably requested 
by the Borrower or the Administrative Agent, such properly completed and executed 
documentation reasonably requested by the Borrower or the Administrative Agent as will permit 
such payments to be made without withholding or at a reduced rate of withholding.  In addition, 
any Lender, if reasonably requested by the Borrower or the Administrative Agent, shall deliver 
such other documentation prescribed by Applicable Law or reasonably requested by the Borrower 
or the Administrative Agent as will enable the Borrower or the Administrative Agent to determine 
whether or not such Lender is subject to backup withholding or information reporting 
requirements.  Notwithstanding anything to the contrary in the preceding two sentences, the 
completion, execution and submission of such documentation (other than such documentation set 
forth in paragraphs (g)(ii)(A), (ii)(B) and (ii)(D) of this Section) shall not be required if in the 
Lender’s reasonable judgment such completion, execution or submission would subject such 
Lender to any material unreimbursed cost or expense or would materially prejudice the legal or 
commercial position of such Lender. 

(ii) Without limiting the generality of the foregoing, in the event that the 
Borrower is a U.S. Borrower, 
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(A) any Lender that is a U.S. Person shall deliver to the 
Borrower and the Administrative Agent on or about the date on which such 
Lender becomes a Lender under this Agreement (and from time to time 
thereafter upon the reasonable request of the Borrower or the 
Administrative Agent), executed copies of IRS Form W-9 certifying that 
such Lender is exempt from U.S. federal backup withholding tax; 

(B) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Administrative Agent (in such 
number of copies as shall be requested by the recipient) on or about the date 
on which such Foreign Lender becomes a Lender under this Agreement (and 
from time to time thereafter upon the reasonable request of the Borrower or 
the Administrative Agent), whichever of the following is applicable: 

(1) in the case of a Foreign Lender claiming the benefits 
of an income tax treaty to which the United States is a party (x) with 
respect to payments of interest under any Loan Document, executed 
copies of IRS Form W-8BEN or IRS Form W-8BEN-E establishing 
an exemption from, or reduction of, U.S. federal withholding Tax 
pursuant to the “interest” article of such tax treaty and (y) with 
respect to any other applicable payments under any Loan Document, 
IRS Form W-8BEN or IRS Form W-8BEN-E establishing an 
exemption from, or reduction of, U.S. federal withholding Tax 
pursuant to the “business profits” or “other income” article of such 
tax treaty; 

(2) executed copies of IRS Form W-8ECI; 

(3) in the case of a Foreign Lender claiming the benefits 
of the exemption for portfolio interest under Section 881(c) of the 
Code, (x) a certificate substantially in the form of Exhibit B-1 to the 
effect that such Foreign Lender is not a “bank” within the meaning 
of Section 881(c)(3)(A) of the Code, a “10 percent shareholder” of 
the Borrower within the meaning of Section 871(h)(3)(B) of the 
Code, or a “controlled foreign corporation” related to the Borrower 
as described in Section 881(c)(3)(C) of the Code (a “U.S. Tax 
Compliance Certificate”) and (y) executed copies of IRS Form W-
8BEN or IRS Form W-8BEN-E; or 

(4) to the extent a Foreign Lender is not the beneficial 
owner, executed copies of IRS Form W-8IMY, accompanied by IRS 
Form W-8ECI, IRS Form W-8BEN, IRS Form W-8BEN-E, a 
U.S. Tax Compliance Certificate substantially in the form of 
Exhibit B-2 or Exhibit B-3, IRS Form W-9, or other certification 
documents from each beneficial owner, as applicable; provided that 
if the Foreign Lender is a partnership and one or more direct or 
indirect partners of such Foreign Lender are claiming the portfolio 
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interest exemption, such Foreign Lender may provide a U.S. Tax 
Compliance Certificate substantially in the form of Exhibit B-4 on 
behalf of each such direct and indirect partner; 

(C) any Foreign Lender shall, to the extent it is legally entitled 
to do so, deliver to the Borrower and the Administrative Agent (in such 
number of copies as shall be requested by the recipient) on or about the date 
on which such Foreign Lender becomes a Lender under this Agreement (and 
from time to time thereafter upon the reasonable request of the Borrower or 
the Administrative Agent), executed copies of any other form prescribed by 
Applicable Law as a basis for claiming exemption from or a reduction in 
U.S. federal withholding Tax, duly completed, together with such 
supplementary documentation as may be prescribed by Applicable Law to 
permit the Borrower or the Administrative Agent to determine the 
withholding or deduction required to be made; and 

(D) if a payment made to a Lender under any Loan Document 
would be subject to U.S. federal withholding Tax imposed by FATCA if 
such Lender were to fail to comply with the applicable reporting 
requirements of FATCA (including those contained in Section 1471(b) or 
1472(b) of the Code, as applicable), such Lender shall deliver to the 
Borrower and the Administrative Agent at the time or times prescribed by 
law and at such time or times reasonably requested by the Borrower or the 
Administrative Agent such documentation prescribed by Applicable Law 
(including as prescribed by Section 1471(b)(3)(C)(i) of the Code) and such 
additional documentation reasonably requested by the Borrower or the 
Administrative Agent as may be necessary for the Borrower and the 
Administrative Agent to comply with their obligations under FATCA and 
to determine that such Lender has complied with such Lender’s obligations 
under FATCA or to determine the amount, if any, to deduct and withhold 
from such payment.  Solely for purposes of this clause (D), “FATCA” shall 
include any amendments made to FATCA after the date of this Agreement. 

Each Lender agrees that if any form or certification it previously delivered expires 
or becomes obsolete or inaccurate in any respect, it shall update such form or certification or 
promptly notify the Borrower and the Administrative Agent in writing of its legal inability to do 
so. 

(h) Treatment of Certain Refunds.  If any party determines, in its sole discretion 
exercised in good faith, that it has received a refund of any Taxes as to which it has been 
indemnified pursuant to this Section (including by the payment of additional amounts pursuant to 
this Section), it shall pay to the indemnifying party an amount equal to such refund (but only to 
the extent of indemnity payments made under this Section with respect to the Taxes giving rise to 
such refund), net of all out-of-pocket expenses (including Taxes) of such indemnified party and 
without interest (other than any interest paid by the relevant Governmental Authority with respect 
to such refund).  Such indemnifying party, upon the request of such indemnified party, shall repay 
to such indemnified party the amount paid over pursuant to this paragraph (h) (plus any penalties, 
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interest or other charges imposed by the relevant Governmental Authority) in the event that such 
indemnified party is required to repay such refund to such Governmental Authority.  
Notwithstanding anything to the contrary in this paragraph (h), in no event will the indemnified 
party be required to pay any amount to an indemnifying party pursuant to this paragraph (h) the 
payment of which would place the indemnified party in a less favorable net after-Tax position than 
the indemnified party would have been in if the Tax subject to indemnification and giving rise to 
such refund had not been deducted, withheld or otherwise imposed and the indemnification 
payments or additional amounts with respect to such Tax had never been paid.  This paragraph 
shall not be construed to require any indemnified party to make available its Tax returns (or any 
other information relating to its Taxes that it deems confidential) to the indemnifying party or any 
other Person. 

(i) Form W-9.  The Administrative Agent shall provide the Borrower with an 
IRS Form W-9 and agrees that if any form or certification it previously delivered expires or 
becomes obsolete or inaccurate in any respect, it shall update such form or certification or promptly 
notify Borrower of the same. 

(j) Survival.  Each party’s obligations under this Section shall survive the 
resignation or replacement of the Administrative Agent or any assignment of rights by, or the 
replacement of, a Lender, the termination of the Commitments and the repayment, satisfaction or 
discharge of all obligations under any Loan Document. 

SECTION 2.17 Inability to Determine Rates.  Subject to Section 2.20, if, on or 
prior to the first day of any Interest Period for any SOFR Loan: 

(a) the Administrative Agent determines (which determination shall be 
conclusive and binding absent manifest error) that “Adjusted Term SOFR” cannot be determined 
pursuant to the definition thereof, or 

(b) the Required Lenders determine that for any reason in connection with any 
request for a SOFR Loan or a conversion thereto or a continuation thereof that Adjusted Term 
SOFR for any requested Interest Period with respect to a proposed SOFR Loan does not adequately 
and fairly reflect the cost to such Lenders of making and maintaining such Loan, and the Required 
Lenders have provided notice of such determination to the Administrative Agent, 

 the Administrative Agent will promptly so notify the Borrower and each Lender.  Upon notice 
thereof by the Administrative Agent to the Borrower, any obligation of the Lenders to make SOFR 
Loans, and any right of the Borrower to continue SOFR Loans, shall be suspended (to the extent 
of the affected SOFR Loans or affected Interest Periods) until the Administrative Agent (with 
respect to clause (b), at the instruction of the Required Lenders) revokes such notice.  Upon receipt 
of such notice, (i) the Borrower may revoke any pending request for a borrowing of or continuation 
of SOFR Loans (to the extent of the affected SOFR Loans or affected Interest Periods) or, failing 
that, the Borrower will be deemed to have converted any such request into a request for a 
Borrowing of or conversion to Prime Rate Loans in the amount specified therein and (ii) any 
outstanding affected SOFR Loans will be deemed to have been converted into Prime Rate Loans 
at the end of the applicable Interest Period.  Upon any such conversion, the Borrower shall also 
pay accrued interest on the amount so converted. 
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SECTION 2.18 Illegality.  If any Lender determines that any Law has made it 
unlawful, or that any Governmental Authority has asserted that it is unlawful, for any Lender or 
its applicable lending office to make, maintain or fund Loans whose interest is determined by 
reference to SOFR, the Term SOFR Reference Rate, Adjusted Term SOFR or Term SOFR, or to 
determine or charge interest based upon SOFR, the Term SOFR Reference Rate, Adjusted Term 
SOFR or Term SOFR, then, upon notice thereof by such Lender to the Borrower (through the 
Administrative Agent) (an “Illegality Notice”), any obligation of the Lenders to make SOFR 
Loans, and any right of the Borrower to continue SOFR Loans, shall be suspended until each 
affected Lender notifies the Administrative Agent and the Borrower that the circumstances giving 
rise to such determination no longer exist.  Upon receipt of an Illegality Notice, the Borrower shall, 
if necessary to avoid such illegality, upon demand from any Lender (with a copy to the 
Administrative Agent), prepay or, if applicable, convert all SOFR Loans to Prime Rate Loans on 
the last day of the Interest Period therefor, if all affected Lenders may lawfully continue to maintain 
such SOFR Loans to such day, or immediately, if any Lender may not lawfully continue to 
maintain such SOFR Loans to such day, in each case until the Administrative Agent is advised in 
writing by each affected Lender that it is no longer illegal for such Lender to determine or charge 
interest rates based upon SOFR, the Term SOFR Reference Rate, Adjusted Term SOFR or Term 
SOFR.  Upon any such prepayment or conversion, the Borrower shall also pay accrued interest on 
the amount so prepaid or converted. 

SECTION 2.19 Mitigation Obligations; Replacement of Lenders. 

(a) Designation of a Different Lending Office.  If any Lender requests 
compensation under Section 2.15, or requires the Borrower to pay any Indemnified Taxes or 
additional amounts to any Lender or any Governmental Authority for the account of any Lender 
pursuant to Section 2.16, then such Lender shall (at the request of the Borrower) use reasonable 
efforts to designate a different lending office for funding or booking its Loans hereunder or to 
assign its rights and obligations hereunder to another of its offices, branches or affiliates, if, in the 
judgment of such Lender, such designation or assignment (i) would eliminate or reduce amounts 
payable pursuant to Section 2.15 or 2.16, as the case may be, in the future, and (ii) would not 
subject such Lender to any unreimbursed cost or expense and would not otherwise be 
disadvantageous to such Lender.  The Borrower hereby agrees to pay all reasonable costs and 
expenses incurred by any Lender in connection with any such designation or assignment. 

(b) Replacement of Lenders.  If any Lender requests compensation under 
Section 2.15, or if the Borrower is required to pay any Indemnified Taxes or additional amounts 
to any Lender or any Governmental Authority for the account of any Lender pursuant to 
Section 2.16 and, in each case, such Lender has declined or is unable to designate a different 
lending office in accordance with paragraph (a) of this Section, or if any Lender is a Defaulting 
Lender, then the Borrower may, at its sole expense and effort, upon notice to such Lender and the 
Administrative Agent, require such Lender to assign and delegate, without recourse (in accordance 
with and subject to the restrictions contained in, and consents required by, Section 9.04), all of its 
interests, rights (other than its existing rights to payments pursuant to Section 2.15 or Section 2.16) 
and obligations under this Agreement and the related Loan Documents to an Eligible Assignee that 
shall assume such obligations (which assignee may be another Lender, if a Lender accepts such 
assignment); provided that: 
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(i) the Borrower shall have paid to the Administrative Agent the 
assignment fee (if any) specified in Section 9.04; 

(ii) such Lender shall have received payment of an amount equal to the 
outstanding principal of its Loans, accrued interest thereon, accrued fees and all 
other amounts payable to it hereunder and under the other Loan Documents 
(including any amounts under Section 2.14) from the assignee (to the extent of such 
outstanding principal and accrued interest and fees) or the Borrower (in the case of 
all other amounts); 

(iii) in the case of any such assignment resulting from a claim for 
compensation under Section 2.15 or payments required to be made pursuant to 
Section 2.16, such assignment will result in a reduction in such compensation or 
payments thereafter; and 

(iv) such assignment does not conflict with Applicable Law. 

A Lender shall not be required to make any such assignment or delegation if, prior 
thereto, as a result of a waiver by such Lender or otherwise, the circumstances entitling the 
Borrower to require such assignment and delegation cease to apply. 

Notwithstanding anything in this Section to the contrary, the Lender that acts as the 
Administrative Agent may not be replaced hereunder except in accordance with the terms of 
Section 8.06. 

SECTION 2.20 Benchmark Replacement Setting. 

(a) Benchmark Replacement.  Notwithstanding anything to the contrary herein 
or in any other Loan Document, if a Benchmark Transition Event and its related Benchmark 
Replacement Date have occurred prior any setting of the then-current Benchmark, then (x) if a 
Benchmark Replacement is determined in accordance with clause (a) of the definition of 
“Benchmark Replacement” for such Benchmark Replacement Date, such Benchmark 
Replacement will replace such Benchmark for all purposes hereunder and under any Loan 
Document in respect of such Benchmark setting and subsequent Benchmark settings without any 
amendment to, or further action or consent of any other party to, this Agreement or any other Loan 
Document and (y) if a Benchmark Replacement is determined in accordance with clause (b) of the 
definition of “Benchmark Replacement” for such Benchmark Replacement Date, such Benchmark 
Replacement will replace such Benchmark for all purposes hereunder and under any Loan 
Document in respect of any Benchmark setting at or after 5:00 p.m. (New York City time) on the 
fifth (5th) Business Day after the date notice of such Benchmark Replacement is provided to the 
Lenders without any amendment to, or further action or consent of any other party to, this 
Agreement or any other Loan Document so long as the Administrative Agent has not received, by 
such time, written notice of objection to such Benchmark Replacement from Lenders comprising 
the Required Lenders.  If the Benchmark Replacement is Daily Simple SOFR, all interest payments 
will be payable on a monthly basis. 

(b) Benchmark Replacement Conforming Changes.  In connection with the use, 
administration, adoption or implementation of a Benchmark Replacement, the Administrative 
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Agent will have the right to make Conforming Changes from time to time and, notwithstanding 
anything to the contrary herein or in any other Loan Document, any amendments implementing 
such Conforming Changes will become effective without any further action or consent of any other 
party to this Agreement or any other Loan Document. 

(c) Notices; Standards for Decisions and Determinations.  The Administrative 
Agent will promptly notify the Borrower and the Lenders of (i) the implementation of any 
Benchmark Replacement and (ii) the effectiveness of any Conforming Changes in connection with 
the use, administration, adoption or implementation of a Benchmark Replacement.  The 
Administrative Agent will notify the Borrower of (x) the removal or reinstatement of any tenor of 
a Benchmark pursuant to Section 2.20(d) and (y) the commencement of any Benchmark 
Unavailability Period.  Any determination, decision or election that may be made by the 
Administrative Agent or, if applicable, any Lender (or group of Lenders) pursuant to this Section 
2.20, including any determination with respect to a tenor, rate or adjustment or of the occurrence 
or non-occurrence of an event, circumstance or date and any decision to take or refrain from taking 
any action or any selection, will be conclusive and binding absent manifest error and may be made 
in its or their sole discretion and without consent from any other party to this Agreement or any 
other Loan Document, except, in each case, as expressly required pursuant to this Section 2.20. 

(d) Unavailability of Tenor of Benchmark.  Notwithstanding anything to the 
contrary herein or in any other Loan Document, at any time (including in connection with the 
implementation of a Benchmark Replacement), (i) if the then-current Benchmark is a term rate 
(including the Term SOFR Reference Rate) and either (A) any tenor for such Benchmark is not 
displayed on a screen or other information service that publishes such rate from time to time as 
selected by the Administrative Agent in its reasonable discretion or (B) the regulatory supervisor 
for the administrator of such Benchmark has provided a public statement or publication of 
information announcing that any tenor for such Benchmark is not or will not be representative, 
then the Administrative Agent may modify the definition of “Interest Period” (or any similar or 
analogous definition) for any Benchmark settings at or after such time to remove such unavailable 
or non-representative tenor and (ii) if a tenor that was removed pursuant to clause (i) above either 
(A) is subsequently displayed on a screen or information service for a Benchmark (including a 
Benchmark Replacement) or (B) is not, or is no longer, subject to an announcement that it is not 
or will not be representative for a Benchmark (including a Benchmark Replacement), then the 
Administrative Agent may modify the definition of “Interest Period” (or any similar or analogous 
definition) for all Benchmark settings at or after such time to reinstate such previously removed 
tenor. 

(e) Benchmark Unavailability Period.  Upon the Borrower’s receipt of notice 
of the commencement of a Benchmark Unavailability Period, the Borrower may revoke any 
pending request for a SOFR Borrowing of, conversion to or continuation of SOFR Loans to be 
made, converted or continued during any Benchmark Unavailability Period and, failing that, the 
Borrower will be deemed to have converted any such request into a request for a Borrowing of or 
conversion to Prime Rate Loans.  

SECTION 2.21 Defaulting Lenders. 
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(a) Defaulting Lender Adjustments.  Notwithstanding anything to the contrary 
contained in this Agreement, if any Lender becomes a Defaulting Lender, then, until such time as 
such Lender is no longer a Defaulting Lender, to the extent permitted by Applicable Law: 

(i) Waivers and Amendments.  Such Defaulting Lender’s right to 
approve or disapprove any amendment, waiver or consent with respect to this 
Agreement shall be restricted as set forth in the definition of Required Lenders and 
Section 9.02(b). 

(ii) Defaulting Lender Waterfall.  Any payment of principal, interest, 
fees or other amounts received by the Administrative Agent for the account of such 
Defaulting Lender (whether voluntary or mandatory, at maturity, pursuant to 
Article VII or otherwise) or received by the Administrative Agent from a 
Defaulting Lender pursuant to Section 9.08 shall be applied at such time or times 
as may be determined by the Administrative Agent as follows:  first, to the payment 
of any amounts owing by such Defaulting Lender to the Administrative Agent 
hereunder; second, [intentionally omitted]; third, [intentionally omitted]; fourth, as 
the Borrower may request (so long as no Default or Event of Default exists), to the 
funding of any Loan in respect of which such Defaulting Lender has failed to fund 
its portion thereof as required by this Agreement, as determined by the 
Administrative Agent; fifth, if so determined by the Administrative Agent and the 
Borrower, to be held in a deposit account and released pro rata in order to satisfy 
such Defaulting Lender’s potential future funding obligations with respect to Loans 
under this Agreement; sixth, to the payment of any amounts owing to the Lenders 
as a result of any judgment of a court of competent jurisdiction obtained by any 
Lender against such Defaulting Lender as a result of such Defaulting Lender’s 
breach of its obligations under this Agreement; seventh, so long as no Default or 
Event of Default exists, to the payment of any amounts owing to the Borrower as a 
result of any judgment of a court of competent jurisdiction obtained by the 
Borrower against such Defaulting Lender as a result of such Defaulting Lender’s 
breach of its obligations under this Agreement; and eighth, to such Defaulting 
Lender or as otherwise directed by a court of competent jurisdiction; provided that 
if (x) such payment is a payment of the principal amount of any Loans in respect 
of which such Defaulting Lender has not fully funded its appropriate share, and 
(y) such Loans were made at a time when the conditions set forth in Section 4.02 
were satisfied or waived, such payment shall be applied solely to pay the Loans of 
all Non-Defaulting Lenders on a pro rata basis prior to being applied to the payment 
of any Loans of such Defaulting Lender until such time as all Loans are held by the 
Lenders pro rata in accordance with the Commitments without giving effect to 
clause (iv) below.  Any payments, prepayments or other amounts paid or payable 
to a Defaulting Lender that are applied (or held) to pay amounts owed by a 
Defaulting Lender or to post Cash Collateral pursuant to this Section shall be 
deemed paid to and redirected by such Defaulting Lender, and each Lender 
irrevocably consents hereto. 

(iii) Undrawn Commitment Fees.   No Defaulting Lender shall be 
entitled to receive any Undrawn Commitment Fee for any period during which that 
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Lender is a Defaulting Lender (and the Borrower shall not be required to pay any 
such fee that otherwise would have been required to have been paid to that 
Defaulting Lender). 

(b) Defaulting Lender Cure.  If the Borrower and the Administrative agree that 
a Lender no longer meets the requirements for classification as a Defaulting Lender, the 
Administrative Agent will so notify the parties hereto, whereupon as of the effective date specified 
in such notice and subject to any conditions set forth therein (which may include arrangements 
with respect to any Cash Collateral), that Lender will, to the extent applicable, purchase at par that 
portion of outstanding Loans of the other Lenders or take such other actions as the Administrative 
Agent may determine to be necessary to cause the Loans to be held pro rata by the Lenders in 
accordance with the Commitments, whereupon, such Lender will cease to be a Defaulting Lender; 
provided that no adjustments will be made retroactively with respect to fees accrued or payments 
made by or on behalf of the Borrower while that Lender was a Defaulting Lender; and provided, 
further, that except to the extent otherwise expressly agreed by the affected parties, no change 
hereunder from Defaulting Lender to Lender will constitute a waiver or release of any claim of 
any party hereunder arising from that Lender’s having been a Defaulting Lender. 

ARTICLE III 
 

REPRESENTATIONS AND WARRANTIES 

The Borrower represents and warrants to the Administrative Agent and the Lenders 
for itself and for each Loan Party as of the Closing Date, as of each date that a Borrowing Request 
is delivered, and as of each date that a Term Loan is made that: 

SECTION 3.01 Existence, Qualification and Power; Domicile and Primary 
Residence. 

(a) Each Loan Party that is not a natural person (a) is duly organized or formed, 
validly existing and, as applicable, in good standing under the Laws of the jurisdiction of its 
incorporation or organization, (b) has all requisite power and authority and all requisite 
governmental licenses, authorizations, consents and approvals to (i) own or lease its assets and 
carry on its business and (ii) execute, deliver and perform its obligations under the Loan 
Documents to which it is a party, except, in each case referred to in clause (a) (other than with 
respect to the Borrower) or (b)(i) or (c), to the extent that failure to do so could not reasonably be 
expected to have a Material Adverse Effect. 

(b) The domicile and the primary residence of the Borrower is correctly set 
forth on Schedule 3.01 hereto.  If the Borrower (a) possesses an unexpired driver’s license the 
Borrower’s full legal name on his or her most recently issued unexpired driver’s license is as set 
forth on the signature page to this Agreement or (b) does not possess an unexpired driver’s license, 
such Borrower’s full legal name is as set forth on the signature page this Agreement. 

SECTION 3.02 Authorization; No Contravention.  The execution, delivery and 
performance by each Loan Party that is not a natural person of each Loan Document to which it is 
party have been duly authorized by all necessary corporate or other organizational action, and do 

FILED: NEW YORK COUNTY CLERK 05/02/2024 11:24 AM INDEX NO. 652265/2024

NYSCEF DOC. NO. 4 RECEIVED NYSCEF: 05/02/2024Case 25-01295-MBK    Doc 1-1    Filed 07/18/25    Entered 07/18/25 12:43:34    Desc 
Exhibit A    Page 50 of 135



- 45 - 
KL2 3279308.20 

not and will not contravene the terms of its Organizational Documents.  The execution, delivery 
and performance by each Loan Party of each Loan Document to which it is party do not (a) conflict 
with or result in any breach or contravention of, or the creation of any Lien under, or require any 
payment to be made under (i) any material Contractual Obligation to which such Loan Party is a 
party or affecting the Borrower, such Loan Party or the properties of the Borrower or such Loan 
Party or (ii) any order, injunction, writ or decree of any Governmental Authority or any arbitral 
award to which such Loan Party or its property is subject or (b) violate any Law in any material 
respect. 

SECTION 3.03 Governmental Authorization; Other Consents.  No approval, 
consent, exemption, authorization, or other action by, or notice to, or filing with, any 
Governmental Authority or any other Person is necessary or required in connection with the 
execution, delivery or performance by, or enforcement against, any Loan Party of any Loan 
Document to which it is a party, except for such approvals, consents, exemptions, authorizations, 
actions or notices that have been duly obtained, taken or made and are in full force and effect, 
copies of which (if material) have been provided to the Administrative Agent and the Lenders. 

SECTION 3.04 Execution and Delivery; Binding Effect.  Each Loan Document, 
has been duly executed and delivered by each Loan Party.  Each Loan Document constitutes a 
legal, valid and binding obligation of each Loan Party thereto, enforceable against such Loan Party 
in accordance with its terms, except as such enforceability may be limited by bankruptcy, 
insolvency, reorganization, receivership, moratorium or other Laws affecting creditors’ rights 
generally and by general principles of equity. 

SECTION 3.05 Financial Statements; No Material Adverse Effect. 

(a) Personal Financial Statements.  The Personal Financial Statements most 
recently delivered to the Administrative Agent and the Lenders under this Agreement are true, 
correct and complete and fairly present in all material respects the financial condition of the 
Borrower as of the date thereof. 

(b) No Material Adverse Effect.  Since the date of the most recent Personal 
Financial Statements delivered to the Administrative Agent and the Lenders on or prior to the 
Closing Date, there has been no event or circumstance that, either individually or in the aggregate, 
has had or could reasonably be expected to have a Material Adverse Effect. 

SECTION 3.06 Litigation.  There are no actions, suits, proceedings, claims, 
disputes or investigations pending or, to the knowledge of the Borrower, threatened, at Law, in 
equity, in arbitration or before any Governmental Authority, by or against any Loan Party or 
against any of their properties or revenues that (a) except as specifically disclosed in 
Schedule 3.06, either individually or in the aggregate could reasonably be expected to have a 
Material Adverse Effect or (b) purport to affect or pertain to this Agreement or any other Loan 
Document or any of the transactions contemplated hereby. 

SECTION 3.07 No Default.  No Default has occurred and is continuing or would 
result from the consummation of the transactions contemplated by this Agreement or any other 
Loan Document.  No default or event of default has occurred and is continuing or would result 
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from the consummation of the transactions contemplated by this Agreement or any other Loan 
Document, in each case, under the documents governing any Specified Indebtedness.   

SECTION 3.08 Property. Each Loan Party has good record and marketable title 
in fee simple to, or valid leasehold interests in, all real property necessary or used in the ordinary 
conduct of its business, except for such defects in title that, either individually or in the aggregate, 
could not reasonably be expected to have a Material Adverse Effect. 

SECTION 3.09 Taxes.  The Borrower has filed all federal, state and other tax 
returns and reports required to be filed, and have paid all federal, state and other taxes, assessments, 
fees and other governmental charges levied or imposed upon them or their properties, income or 
assets otherwise due and payable, except (a) Taxes that are being contested in good faith by 
appropriate proceedings diligently conducted and for which adequate reserves are being 
maintained in accordance with GAAP or (b) to the extent that the failure to do so could not 
reasonably be expected to have a Material Adverse Effect. 

SECTION 3.10 Disclosure.  The reports, financial statements, certificates and 
other written information (other than projected or pro forma financial information) furnished by 
or on behalf of the Borrower to any Agent or any Lender in connection with the negotiation of this 
Agreement or delivered hereunder or under any other Loan Document, taken as a whole, do not 
contain any material misstatement of fact or omit to state any material fact necessary to make the 
statements therein (when taken as a whole), in the light of the circumstances under which they 
were made, not misleading. The information included in the Borrowing Base Schedule is true and 
correct. 

SECTION 3.11 Compliance with Laws.  Each Loan Party is in compliance with 
the requirements of all Applicable Laws and all orders, writs, injunctions and decrees applicable 
to it or to its properties, except in such instances where the failure to so comply, either individually 
or in the aggregate, could not reasonably be expected to have a Material Adverse Effect. 

SECTION 3.12 Environmental Matters.  Except with respect to any matters that, 
either individually or in the aggregate, could not reasonably be expected to have a Material 
Adverse Effect, no Loan Party (a) has failed to comply with any Environmental Law or to obtain, 
maintain or comply with any permit, license or other approval required under any Environmental 
Law, (b) knows of any basis for any permit, license or other approval required under any 
Environmental Law to be revoked, canceled, limited, terminated, modified, appealed or otherwise 
challenged, (c) has or could reasonably be expected to become subject to any Environmental 
Liability, (d) has received notice of any claim, complaint, proceeding, investigation or inquiry with 
respect to any Environmental Liability (and no such claim, complaint, proceeding, investigation 
or inquiry is pending or, to the knowledge of the Borrower, is threatened or contemplated) or (e) 
knows of any facts, events or circumstances that could give rise to any basis for any Environmental 
Liability of the any Loan Party. 

 
SECTION 3.13 Margin Regulations.  No part of the proceeds of any Term Loan 

hereunder will be used to buy or carry any Margin Stock in violation of Regulations T, U and X. 
Following the application of the proceeds of each Borrowing, not more than 25% of the value of 
the Borrower’s assets will be Margin Stock. 
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SECTION 3.14 Sanctions; Anti-Corruption. 

(a) None of the Borrower, or, to the knowledge of the Borrower, any other Loan 
Party or any director or officer thereof is an individual or entity (“person”) that is, or is owned or 
controlled by persons that are: (i) the subject of any sanctions administered or enforced by the U.S. 
Department of the Treasury’s Office of Foreign Assets Control (“OFAC”), the U.S. Department 
of State (collectively, “Sanctions”), or (ii) located, organized or resident in a country or territory 
that is the subject of Sanctions (including Crimea, Cuba, Iran, North Korea, Donetsk Republic and 
Luhansk People’s Republic of Ukraine, Russia and Syria). 

(b) The Borrower and, to the knowledge of the Borrower, each Loan Party and 
their respective directors, officers, employees and agents, are in compliance with all applicable 
Sanctions and with the Foreign Corrupt Practices Act of 1977, as amended, and the rules and 
regulations thereunder (the “FCPA”) and any other applicable anti-corruption law, in all material 
respects.  The Borrower has instituted and maintain policies and procedures reasonably designed 
to promote and achieve continued compliance with applicable Sanctions, the FCPA and any other 
applicable anti-corruption laws when made or delivered. 

SECTION 3.15 Collateral Documents; Collateral. 

(a) Subject to Section 5,15, the Collateral Documents create valid and 
enforceable Liens on the Collateral purported to be covered thereby, and such Liens are perfected 
Liens in favor of the Administrative Agent, for the benefit of the Secured Parties, prior to all other 
Liens other than Permitted Liens. 

(b) The Borrower is the legal, record and beneficial owner of, and has good title 
to, the Collateral being or purported to be pledged by it.  No part of the Collateral is subject to any 
Lien or any adverse claim of any kind whatsoever (including, without limitation, any defense, 
counterclaim, setoff, right of recoupment, abatement, or community property right), except those 
created by the Loan Documents. 

(c) No UCC-1 financing statement or fixture filing naming the Borrower as 
debtor is on file in any jurisdiction. 

SECTION 3.16 Organizational Structure.  Set forth as Schedule 3.16 is a true 
and complete organizational chart of the Borrower and all of its Subsidiaries and Affiliates, which 
the Borrower shall update in accordance with Section 5.01(b). 

SECTION 3.17 Solvency.  The Borrower is Solvent. 

ARTICLE IV 
 

CONDITIONS 

SECTION 4.01 Closing Date.  The obligation of each Lender to make Term 
Loans hereunder is subject to the satisfaction (or waiver in accordance with Section 9.02) of the 
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following conditions (and, in the case of each document specified in this Section to be received by 
the Administrative Agent, such document shall be in form and substance satisfactory to the 
Administrative Agent and each Lender): 

(a) Executed Counterparts.  The Administrative Agent shall have received from 
each party thereto a counterpart of each Loan Document signed on behalf of such party. 

(b) Security Interests.  The Administrative Agent shall have valid and perfected 
security interests in the Collateral subject only to Permitted Liens.  All financing statements (other 
than with respect to the Borrower) or comparable documents that the Loan Documents require to 
be filed to perfect the Liens in the Collateral created by the Collateral Documents shall have been 
filed. All certificates representing Equity Interests that constitute Collateral, accompanied by 
instruments of transfer and stock powers endorsed in blank, shall have been delivered to the 
Administrative Agent. 

(c) UCC and Other Searches.  The Administrative Agent and the Lenders shall 
have received (i) the results of a recent lien, bankruptcy and judgment search in each relevant 
jurisdiction with respect to the Loan Parties (other than each Designated LLC) and such search 
shall reveal no Liens on any of the Collateral except for Permitted Liens and (ii) a copy of each 
driver’s license held by the Borrower as of the Closing Date. 

(d) Certificates.  The Administrative Agent and the Lenders shall have received 
such customary certificates of resolutions or other action, incumbency certificates and/or other 
certificates of the Loan Parties as the Lenders may require. 

(e) Corporate Documents.  The Administrative Agent and the Lenders shall 
have received such other documents and certificates (including Organizational Documents and 
good standing certificates) as the Lenders may request relating to the organization, existence and 
good standing of the Loan Parties that are not natural persons and any other legal matters relating 
to the Loan Parties, the Loan Documents or the transactions contemplated thereby.  With respect 
to each of Fox Capital LLC, RH Dearborn Redevelopment JV LLC, and each Designated LLC, 
the limited liability company agreement of the applicable entity shall provide, or shall have been 
amended to provide, that each Equity Interest of such entity is certificated and is a “security” within 
the meaning of Article 8 of the New York UCC. 

(f) Governmental and Third Party Consents. All approvals, consents, 
exemptions, authorizations, or other actions by, or notices to, or filings with, any Governmental 
Authority or any other Person necessary or required in connection with the execution, delivery or 
performance by, or enforcement by or against any Loan Party of any Loan Document have been 
duly obtained, taken or made and are in full force and effect, copies of which (if material) have 
been delivered to the Administrative Agent and each Lender, including, without limitation, the 
following: 

(i) the Freedom Park Consent pursuant to which XCAL 2021-GA-5 
Mortgage Trust, as successor-in-interest to X-Caliber Funding LLC, as lender to 
Freedom Park Apartments LLC, consents to the pledge by the Borrower of the 
Equity Interests of Fox Capital LLC; and 
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(ii) the Dearborn Consent pursuant to which Fund Investment 147, 
LLC, as lender to RH Dearborn Redevelopment LLC, consents to the pledge by the 
Borrower of the Equity Interests of  RH Dearborn Redevelopment JV LLC. 

(g) Opinion of Counsel to Borrower.  The Administrative Agent and the 
Lenders shall have received opinions of Mayer Brown LLP, counsel to the Borrower, addressed 
to the Administrative Agent and the Lenders and dated the Closing Date, in form and substance 
satisfactory to the Lenders (and the Borrower hereby instructs such counsel to deliver such opinion 
to such Persons). 

(h) Fees and Expenses.  The Borrower shall have paid all fees, costs and 
expenses (including legal fees and expenses) of each of the Administrative Agent and the Lenders 
in connection herewith (including pursuant to the Administrative Agent Fee Letter) to the extent 
due (and, in the case of expenses (including legal fees and expenses), to the extent that statements 
for such expenses shall have been delivered to the Borrower on or prior to the Closing Date). 

(i) KYC Information.  The Administrative Agent and Lenders have received 
all internal approvals regarding compliance with applicable “know your customer” and anti-
money-laundering rules and regulations, including the PATRIOT Act. 

(j) Financial Statements.  The Borrower shall have delivered to the 
Administrative Agent and the Lenders Personal Financial Statements for the quarter ending March 
31, 2022. 

(k) Litigation.  There shall be no action, suit, proceeding (whether 
administrative, judicial or otherwise) or arbitration at law or in equity, or any action, suit, 
proceeding, governmental investigation or arbitration pending or, to the knowledge of the 
Borrower, threatened against any Loan Party or affecting any property of any Loan Party, that 
relate to the Loan Documents. 

(l) Officer’s Certificate.  The Administrative Agent and the Lenders shall have 
received a certificate, dated the Closing Date and signed by the Borrower, confirming satisfaction 
of the conditions set forth in this Section and compliance with the conditions set forth in this 
Section 4.01. 

(m) Representations and Warranties.  The representations and warranties of the 
Loan Parties set forth in this Agreement and in any other Loan Document shall be true and correct 
in all material respects (or, in the case of any such representation or warranty already qualified by 
materiality, in all respects) on and as of the Closing Date (or, in the case of any such representation 
or warranty expressly stated to have been made as of a specific date, as of such specific date); 

(n) No Default.  On the Closing Date, no Default or Event of Default shall have 
occurred and be continuing or would result from the occurrence of the Closing; 

(o) Bank Asset Account.  The Bank Asset Account shall have been opened and 
the Deposit Account Control Agreement shall have been executed and delivered by each party 
thereto and shall be in full force and effect. 
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(p) Other Documents.  The Administrative Agent and the Lenders shall have 
received such other certificates and documents as the Administrative Agent or the Lenders may 
reasonably request. 

(q) Due Diligence.  The Lenders shall have received all financial and other due 
diligence materials regarding the Borrower, the other Loan Parties, and the Collateral requested 
by them and shall have completed their due diligence (including site visits and management 
meetings) to their satisfaction. 

Without limiting the generality of Section 8.03(c), for purposes of determining 
satisfaction of the conditions specified in this Section, each Lender that has signed this Agreement 
shall be deemed to have consented to, approved or accepted or to be satisfied with, each document 
or other matter required thereunder to be consented to or approved by or acceptable or satisfactory 
to a Lender unless the Administrative Agent shall have received notice from such Lender prior to 
the proposed Closing Date specifying its objection thereto. 

The Administrative Agent shall notify the Borrower and the Lenders of the Closing 
Date, and such notice shall be conclusive and binding. 

SECTION 4.02 Conditions to the Making of Each Term Loan.  The obligation 
of each Lender to make a Term Loan (including its initial Term Loan) is additionally subject to 
the satisfaction of the following conditions: 

(a) the Administrative Agent shall have received a written Borrowing Request 
in accordance with the requirements hereof; 

(b) the representations and warranties of the Loan Parties set forth in this 
Agreement and in any other Loan Document shall be true and correct in all material respects (or, 
in the case of any such representation or warranty already qualified by materiality, in all respects) 
on and as of the date of such Term Loan (or, in the case of any such representation or warranty 
expressly stated to have been made as of a specific date, as of such specific date); 

(c) no Default or Event of Default shall have occurred and be continuing or 
would result from such Term Loan or from the application of proceeds thereof; 

(d) either of the following conditions shall have been satisfied: 

(i) the Lenders shall have approved the Proposed Use of Proceeds of 
such Term Loan specified in the Borrowing Request applicable to such Term Loan 
in accordance with the procedures specified in Section 2.03(b); or 

(ii) the Lenders shall not have approved the Proposed Use of Proceeds 
of such Term Loan specified in the Borrowing Request applicable to such Term 
Loan in accordance with the procedure specified in Section 2.03(b), the Borrower 
shall not subsequently have cancelled such Borrowing Request, and the Proposed 
Investment is the making of a bona-fide investment for which the Borrower has 
provided evidence satisfactory to the Lenders that it has provided at least 20% of 
the funds required to acquire such Proposed Investment; 
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(e) the Borrower shall have provided a certification to the Administrative Agent 
and the Lenders that (i) the Proposed Investment is to be made solely by the Borrower or by a 
Designated LLC and (ii) no other Person (other than a Designated LLC or other Wholly-Owned 
Subsidiary of the Borrower) will have an interest in such Proposed Investment; 

(f) the Administrative Agent shall have received, if the Proposed Investment 
constitutes Margin Stock, (i) a form FR U-1 completed and signed by the Borrower and (ii) a 
certification by the Borrower in a form acceptable to the Administrative Agent and Lenders that 
the amount of the proceeds of the Term Loan being applied to purchase the Margin Stock does not 
exceed 50% of the fair market value of such Margin Stock; 

(g) the Administrative Agent shall have received a legal organizational chart of 
such Proposed Investment (other than a Proposed Cash Investment) showing the ownership 
structure of such Proposed Investment; 

(h) (i) if the Proposed Investment would require the filing of a UCC-1 financing 
statement or similar filing against the Borrower in order for the Administrative Agent to have a 
perfected security interest therein, the Borrower’s acquisition of such Proposed Investment will be 
accomplished by utilizing a Designated LLC or another limited liability company or limited 
partnership agreement that meets the requirements of Section 5.15(b) and (ii) if the Proposed 
Investment constitutes the acquisition of Equity Interests of a limited liability company or 
partnership that is, or is intended to be, a Wholly-Owned Subsidiary directly owned by the 
Borrower, the limited liability company agreement or partnership agreement of such Subsidiary 
shall meet the requirements of Section 5.15(b);  

(i) on the date of the making of such Term Loan no Borrowing Base Deficiency 
exists and the Lenders shall have received a Borrowing Base Certificate demonstrating that no 
Borrowing Base Deficiency exists; 

(j) all approvals, consents, exemptions, authorizations, or other actions by, or 
notices to, or filings with, any Governmental Authority or any other Person necessary or required 
in connection with the execution, delivery or performance by, or enforcement by or against any 
Loan Party of any Loan Document have been duly obtained, taken or made and are in full force 
and effect, copies of which (if material) have been delivered to the Administrative Agent and each 
Lender; and 

(k) the Administrative Agent shall have received such additional information 
regarding the Proposed Investment as the Administrative Agent or the Lenders may reasonably 
request. 

Each Borrowing Request by the Borrower hereunder and the making of each Term 
Loan shall be deemed to constitute a representation and warranty by the Borrower on and as of the 
date of the applicable Term Loan as to the matters specified in this Section. 
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ARTICLE V 
 

AFFIRMATIVE COVENANTS 

Until the Commitments have expired or been terminated and all Obligations shall 
have been paid in full, the Borrower covenants and agrees with the Administrative Agent and the 
Lenders that: 

SECTION 5.01 Financial Statements.  The Borrower will furnish to the 
Administrative Agent and each Lender: 

(a) as soon as available, and in any event within 120 days after the end of each 
calendar year, a Personal Financial Statement of the Borrower as at the end of such year certified 
by the Borrower and the Borrower’s certified independent accounts as being true, correct and 
complete as of the last day of such calendar year; and 

(b) as soon as available, but in any event within sixty (60) days after the end of 
each quarter of each calendar year of the Borrower (commencing with the quarter ending June 30, 
2022), (i) a Personal Financial Statement certified by the Borrower as being true, correct and 
complete as of the last day of such quarter and (ii) either (x) Schedule 3.16 revised to reflect 
changes to the organizational chart of the Borrower and its Subsidiaries reflecting the acquisition 
(or disposition) of any Proposed Investment (other than a Proposed Cash Investment) and the 
formation or dissolution of any Subsidiary occurring during such calendar quarter or (y) a 
statement to the effect that no such changes have occurred during such calendar quarter; 

(c) promptly upon the filing thereof but in any event no later than October 15 
of each calendar year, complete copies of the federal tax returns of Borrower, together with all 
schedules thereto, including without limitation all K-1 statements for all partnerships and sub-
chapter S corporations, signed and certified by Borrower to be true and complete copies of such 
returns; 

(d) promptly upon the filing thereof copies of any request to extend the date for 
filing of the federal tax returns of the Borrower; 

(e) as soon as available, but in any event within 30 days after the end of each 
quarter of each calendar year of the Borrower (commencing with the quarter ending June 30, 2022, 
copies of all of Borrower’s bank, brokerage, investment management, and similar account 
statements showing the status of such accounts as of the end of such calendar quarter; 

(f) as soon as available, but in any event within ten (10) Business Days after 
the end of each quarter of each calendar year of the Borrower (commencing with the quarter ending 
June 30, 2022), the Borrowing Base confirmation and related materials referred to in Section 
5.14(a); and 

(g) for each Person (other than a natural person) for which all or a portion of 
the Equity Interests constitute a Proposed Investment, a copy of the quarterly financial statements 
(if any) of such Person or any Subsidiary of such Person, as applicable, as soon as available after 
the end of each fiscal quarter of such Person or such Subsidiary, as applicable. 
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SECTION 5.02 Certificates; Other Information.  The Borrower will deliver to 
the Administrative Agent and each Lender: 

(a) concurrently with the delivery of the financial statements referred to in 
Sections 5.01(a) and (b), a duly completed certificate signed by the Borrower (i) certifying as to 
whether a Default has occurred and, if a Default has occurred, specifying the details thereof and 
any action taken or proposed to be taken with respect thereto and (ii) setting forth reasonably 
detailed calculations demonstrating compliance with the financial covenants in Section 6.08;  

(b) promptly following any request therefor, all appraisals, valuations, rent 
rolls, cash flow statements, title policies, debt documents, organizational documents and other 
information as may be available regarding any Specified Pledged Equity Interest, Proposed 
Investment or any Specified Real Property Asset as the Administrative Agent or any Lender 
(through the Administrative Agent) may from time to time reasonably request; and 

(c) promptly following any request therefor, such other information regarding 
the operations, business, properties, liabilities (actual or contingent), and condition (financial or 
otherwise) of the Borrower, or compliance with the terms of the Loan Documents, as any Lender 
may from time to time reasonably request. 

All documents required to be delivered by the Borrower pursuant to Section 5.01 or Section 5.02 
shall be delivered electronically by the Borrower by posting in an Internet data room identified to 
the Borrower by the Lenders after the Closing Date and to which each Lender and the 
Administrative Agent shall have access, and if so posted, such documents shall be deemed to have 
been delivered on the date on which such documents are posted by the Borrower in such data room; 
provided that the Borrower shall notify the Administrative Agent and each Lender (by electronic 
mail) of the posting of any such documents.  In no event shall the Administrative Agent, the 
Lenders or any of their Related Parties have any liability to any Loan Party, any Lender or any 
other Person for losses, claims, damages, liabilities or expenses of any kind (whether in tort, 
contract or otherwise) arising out of the Borrowers’ or the Administrative Agent’s transmission of 
such materials through the Internet, except to the extent that such losses, claims, damages, 
liabilities or expenses are determined by a court of competent jurisdiction by a final and non-
appealable judgment to have resulted from the gross negligence or willful misconduct of such 
party. 

SECTION 5.03 Notices.  The Borrower will promptly notify the Administrative 
Agent and each Lender promptly following it becoming aware of any of the following: 

(a) the occurrence of any Default; 

(b) the filing or commencement of any action, suit, investigation or proceeding 
by or before any arbitrator or Governmental Authority against or affecting the Borrower, any Loan 
Party, any Specified Real Property Asset, any Specified Pledged Equity Interest, or any Proposed 
Investment, including pursuant to any applicable Environmental Laws, that could reasonably be 
expected to result in liability of the Borrower in an aggregate amount exceeding $1,000,000 or 
have a Material Adverse Effect; 
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(c) notice of any action arising under any Environmental Law or of any 
noncompliance by the Borrower or any Loan Party or any Specified Real Property Asset with any 
Environmental Law or any permit, approval, license or other authorization required thereunder 
that could reasonably be expected to result in liability of the Borrower and any Loan Party in an 
aggregate amount exceeding $1,000,000 or have a Material Adverse Effect; 

(d) the occurrence of any Borrowing Base Deficiency; 

(e) the sale or other Disposition, liquidation, dissolution, or closure or 
termination of any Specified Real Property Asset, Specified Pledged Equity Interest, or any 
Proposed Investment or the occurrence of any Material Disposition; 

(f) the occurrence of any event that has a material and adverse effect on the 
value of any Specified Real Property Asset, Specified Pledged Equity Interest, or Proposed 
Investment; 

(g) the occurrence of any default, event of default, acceleration or exercise of 
remedies with respect to any Specified Indebtedness or other Indebtedness; 

(h) any default under any material agreement, contract or other instrument to 
which any Loan Party is a party or by which any Loan Party is bound; and 

(i) any event, matter or development that has had or could reasonably be 
expected to have a Material Adverse Effect. 

Each notice delivered under this Section shall be accompanied by a statement of 
the Borrower setting forth the details of the occurrence requiring such notice and stating what 
action the Borrower has taken and proposes to take with respect thereto. 

SECTION 5.04 Preservation of Existence, Etc.  The Borrower will cause each 
Loan Party that is not a natural person to, preserve, renew and maintain in full force and effect its 
legal existence and good standing under the Laws of the jurisdiction of its organization.  The 
Borrower will and will cause each Loan Party that is not a natural person to take all action to 
maintain all rights, licenses, permits, privileges and franchises necessary or desirable in the normal 
conduct of its business, except to the extent that failure to do so could not reasonably be expected 
to have a Material Adverse Effect. 

SECTION 5.05 Maintenance of Properties.  The Borrower will, and will cause 
each Loan Party that is not a natural person to, (a) maintain, preserve and protect all of its 
properties and equipment necessary in the operation of its business in good working order and 
condition (ordinary wear and tear excepted) including any Specified Real Property Asset, and 
(b) make all necessary repairs thereto and renewals and replacements thereof, except to the extent 
that the failure to do so could not reasonably be expected to have a Material Adverse Effect. 

SECTION 5.06 Payment of Obligations.  The Borrower will, and will cause each 
Loan Party to, pay, discharge or otherwise satisfy as the same shall become due and payable, all 
of its Indebtedness, obligations and liabilities, including Tax liabilities, unless the same are being 
contested in good faith by appropriate proceedings diligently conducted and adequate reserves in 
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accordance with GAAP are being maintained, except to the extent that the failure to do so could 
not reasonably be expected to have a Material Adverse Effect. 

SECTION 5.07 Maintenance of Insurance.  The Borrower will, and will cause 
each Loan Party to, maintain with financially sound and reputable insurance companies, insurance 
with respect to its properties (including any Specified Real Property Asset)and business against 
loss or damage of the kinds customarily insured against by Persons engaged in the same or similar 
business, of such types and in such amounts (after giving effect to any self-insurance reasonable 
and customary for similarly situated Persons engaged in the same or similar businesses as the 
Borrower and the Loan Parties) as are customarily carried under similar circumstances by such 
Persons. 

SECTION 5.08 Compliance with Laws.  The Borrower will, and will cause each 
Loan Party to, comply with the requirements of all Applicable Laws and all orders, writs, 
injunctions and decrees applicable to it or to its business or property, except to the extent that the 
failure to do so could not reasonably be expected to have a Material Adverse Effect. 

SECTION 5.09 Environmental Matters.  Except to the extent that the failure to 
do so could not reasonably be expected to have a Material Adverse Effect, the Borrower will, and 
will cause each Loan Party and Specified Real Property Asset to (a) comply with all Environmental 
Laws, (b) obtain, maintain in full force and effect and comply with any permits, licenses or 
approvals required for the facilities or operations of the Borrower or any of its Subsidiaries that 
owns, directly or indirectly, any such Specified Real Property Asset, and (c) conduct and complete 
any investigation, study, sampling or testing, and undertake any corrective, cleanup, removal, 
response, remedial or other action necessary to identify, report, remove and clean up all Hazardous 
Materials present or released at, on, in, under or from any of the facilities or real properties of the 
Borrower or any Loan Party. 

SECTION 5.10 Books and Records.  The Borrower will maintain true and 
correct financial records of all of its financial transactions (other than those that are immaterial) 
involving the Borrower. The Borrower will cause each other Loan Party to maintain proper books 
of record and account, in which full, true and correct entries in conformity with GAAP consistently 
applied shall be made of all financial transactions and matters involving the assets and business of 
the Borrower or such Loan Party, as the case may be. 

SECTION 5.11 Inspection and Audit Rights. 

(a) The Borrower will permit representatives and independent contractors of 
the Administrative Agent and each Lender to visit and inspect any of its properties, to examine its 
financial and operating records, and make copies thereof or abstracts therefrom and will permit 
independent accounts retained by the Administrative Agent or the Lenders to conduct an audit and 
examination of the financial and operating books and records of the Borrower, all at the reasonable 
expense of the Borrower (but only to the extent such costs and expenses do not exceed $50,000 
for any calendar year) and at such reasonable times during normal business hours and as often as 
may be reasonably requested; provided that the Lenders shall not exercise such rights more often 
than two times during any calendar year; provided, further, that when an Event of Default exists 
any Lender (or any of their respective representatives or independent contractors) may do any of 
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the foregoing under this Section at the expense of the Borrower and at any time during normal 
business hours and without advance notice.. 

(b) No more than once per calendar year for each Specified Real Property 
Asset, the Lenders by notice to the Borrower may require the Borrower to arrange for, and deliver 
to the Administrative Agent and the Lenders, an appraisal prepared by an Approved Appraiser, of 
such Specified Real Property Asset.  The costs and expenses  of obtaining such appraisal shall be 
for the account of the Borrower. 

SECTION 5.12 Use of Proceeds.  The Borrower will use the proceeds of each 
Loan in accordance with the Proposed Use of Proceeds specified in the Borrowing Request 
applicable to such Loan, provided that (i) such use of proceeds will not result in the Borrower 
being in breach of any representation, warranty or covenant contained in the Loan Documents and 
(ii) no portion of such proceeds will be used to purchase or carry Crypto Assets. 

SECTION 5.13 Sanctions; Anti-Corruption Laws.  The Borrower will maintain 
in effect policies and procedures reasonably designed to promote and achieve compliance by the 
Borrower and the Loan Parties, and their respective directors, officers, employees, and agents with 
applicable Sanctions and with the FCPA and any other applicable anti-corruption laws. 

SECTION 5.14 Borrowing Base Management. 

(a) Borrowing Base Minimum Amount. The Borrower will at all times have a 
Borrowing Base that is no less than the Borrowing Base Minimum Amount. 

(b) Periodic Confirmation of Borrowing Base.  Within thirty (30) Business 
Days after the end of each calendar quarter or, if an Event of Default has occurred and is 
continuing, within ten (10) Business Days after the written request of the Lenders, the Borrower 
shall provide to the Lenders all documentation reasonably requested by the Administrative Agent 
to establish updated amounts for the Specified Collateral Value, the Specified Collateral 
Indebtedness, and the Specified Pledged Percentage of the Specified Real Property Assets that are 
then included in the Borrowing Base. Such requested documentation shall include an appraisal, 
debt documentation, and other materials that the Lenders reasonably request.  Promptly after the 
Lender’s receipt from the Borrower of the requested documents for a Specified Real Property 
Asset, which documents shall be in a form reasonably acceptable to the Lenders, the updated 
Specified Collateral Value shall be deemed to be equal to the appraised value for such Specified 
Real Property Asset that is set forth in the furnished appraisal (if such appraisal was prepared by 
an Approved Appraiser), and the updated Specified Collateral Indebtedness and updated Specified 
Pledged Percentage for such Specified Real Property Assets shall be determined utilizing the 
information contained in such documentation.  If the Borrower does not provide such information 
by the required date, the Specified Collateral Value, Specified Collateral Indebtedness, and 
Specified Pledged Percentage for each Specified Real Property Asset shall remain unchanged and 
the Borrower shall be deemed to have represented that there has been no adverse change in such 
values since the date the Borrower last provided such requested information to the Lenders.  After 
the determination of the updated Specified Collateral Value, updated Specified Collateral 
Indebtedness, and updated Specified Pledged Percentage for the relevant Specified Real Property 
Assets as provided above, the Borrower shall (i) recalculate the Borrowing Base Contribution for 
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such Specified Real Property Asset, (ii) recalculate the Borrowing Base and (iii) provide the 
Administrative Agent and the Lenders with a new Borrowing Base Certificate and an updated 
Borrowing Base Schedule acceptable to the Lenders. 

(c) Disposition of Specified Real Property Assets.  At least five (5) Business 
Days prior to the date of any Disposition of any Specified Real Property Asset included in the 
Borrowing Base, the Borrower shall notify the Administrative Agent and the Lenders.  Such notice 
shall specify (i) the Specified Real Property Asset to be Disposed of, (ii) the Borrowing Base 
Contribution for such Specified Real Property Asset, (iii) an updated Borrowing Base Schedule 
acceptable to the Lenders and a Borrowing Base certificate calculating the Borrowing Base after 
giving effect to such proposed Disposition and the removal of the Borrowing Base Contribution 
of such Specified Real Property Asset from the Borrowing Base, and (iv) unless each Lender 
waives in writing the requirement to make such prepayment or deposit, a certification that the 
Borrower will either (A) prepay the outstanding principal amount of the Term Loans as provided 
in Section 2.06(g) in an amount at least equal to the greater of (x) the aggregate proceeds (net of 
debt repayment and transaction costs) from the disposition of such Specified Real Property Asset 
that would fairly be allocable to the Borrower’s direct or indirect ownership of the Equity Interests 
in such Specified Real Property Owner and (y) the Borrowing Base Deficiency that would result 
from the Disposition of such Specified Real Property Asset or (B) deposit an amount at least equal 
to the amount referred to in clause (A) in the Bank Asset Account on the date of such disposition.  
No such Disposition shall occur unless the payment referred to above is made on the date of such 
proposed Disposition. At the request of the Borrower and at the Borrower’s expense, the 
Administrative Agent shall execute and deliver any documentation reasonably required to 
effectuate a release of the Administrative Agent’s Lien on any Specified Pledged Equity Interests 
related to such Specified Real Property Asset. 

(d) Addition of Specified Real Property Assets.  Upon written notice to the 
Administrative Agent and the Lenders given at any time, the Borrower may request that the 
Borrowing Base be modified to include one or more additional Specified Real Property Assets.  
Such notice shall (i) identify the Specified Real Property Assets proposed to be included in the 
Borrowing Base, (ii) specify the Borrower’s view as to the Specified Collateral Value, Specified 
Collateral Indebtedness, Specified Pledged Percentage and Borrowing Base Contribution to be 
ascribed to each of such Specified Real Property Assets, (iii) attach appraisals, valuations, debt 
documents, environmental reports, and other materials that the Borrower believes justifies its view 
as to the Specified Collateral Value, Specified Collateral Indebtedness, Specified Pledged 
Percentage, and Borrowing Base Contribution to be ascribed to each such Specified Real Property 
Assets, together with other materials reasonably requested by the Lenders, and (iv) specifies the 
date on which such proposed Specified Real Property Assets are to be added to the Borrowing 
Base. Within five (5) Business Days after the receipt by the Administrative Agent and the Lenders 
of such written notice and required documentation from the Borrower, the Lenders (after 
consultation with the Borrower and receipt from the Borrower of any additional diligence materials 
that the Lenders may request) shall notify the Borrower whether one or more of such Specified 
Real Property Assets shall be added to the Borrowing Base and the Specified Collateral Value 
(which shall be deemed to be equal to the appraised value for such Specified Real Property Asset 
that is set forth in the furnished appraisal (if such appraisal was prepared by an Approved 
Appraiser)), Specified Collateral Indebtedness and Specified Pledged Percentage (each of which 
shall be determined utilizing the information contained in such documentation), and Borrowing 
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Base Contribution to be ascribed to each Specified Real Property Asset to be added.  If the Lenders 
fail to provide such notice within ten (10) Business Days after such request from the Borrower, 
none of the Specified Real Property Assets specified in such request shall be added to the 
Borrowing Base. After the Lenders have notified the Borrower as to which Specified Real Property 
Assets are to be added to the Borrowing Base, such Specified Real Property Assets shall be added 
to the Borrowing Base when (i) the Borrower causes each applicable Subsidiary Guarantor to 
become a party to the Subsidiary Guaranty via a joinder agreement and (ii) the Borrower provides, 
and causes each such Subsidiary Guarantor to provide, a security interest to the Administrative 
Agent in the Equity Interests owned by the Borrower and such Subsidiary Guarantors related to 
such Specified Real Property Assets. At such time, the Borrower shall re-calculate the Borrowing 
Base and shall provide the Administrative Agent and the Lenders with a new Borrowing Base 
Certificate and an updated Borrowing Base Schedule. 

(e) Exclusion of Specified Real Property Asset.  Upon written notice to the 
Administrative Agent and the Lenders given at any time, the Borrower may request that the 
Lenders consent, in the exercise of their discretion, to allow the Borrowing Base to be modified to 
exclude from the Borrowing Base one or more Specified Real Property Assets.  Such notice shall 
specify (i) each Specified Real Property Asset that the Borrower requests the Lenders to exclude 
from the Borrowing Base, (ii) the Borrowing Base Contribution for each such Specified Real 
Property Asset, (iii) a Borrowing Base certificate calculating the Borrowing Base after giving 
effect to such proposed exclusion, and (iv) unless each Lender waives in writing the requirement 
to make such prepayment or deposit, a certification that the Borrower will either (A) prepay the 
outstanding principal amount of the Term Loans as provided in Section 2.06(g) in an amount at 
least equal to the Borrowing Base Contribution of such Specified Real Property Asset or (B) 
deposit an amount at least equal to the amount referred to in clause (A) in the Bank Asset Account 
on the date of such disposition.  No Specified Real Property Asset may be excluded from the 
Borrowing Base unless the Lenders consent to such exclusion and the payment referred to above 
is made on the date of such proposed exclusion. At the time such exclusion becomes effective, the 
Borrower shall provide the Administrative Agent and the Lenders with a new Borrowing Base 
Certificate and an updated Borrowing Base Schedule acceptable to the Lenders. 

(f) Borrowing Base Deficiency.  If the Borrower becomes aware that a 
Borrowing Base Deficiency exists on any Business Day, the Borrower shall notify the 
Administrative Agent and the Lenders that a Borrowing Base Deficiency exists and shall specify 
the amount thereof.  If the Administrative Agent or any Lender becomes aware that a Borrowing 
Base Deficiency exists on any Business Day, the Administrative Agent or the Lenders may notify 
the Borrower that a Borrowing Base Deficiency exists and specify the amount thereof.  In either 
case, the Borrower shall, no later than two (2) Business Days after the date any such notice is 
delivered by the Borrower or the Administrative Agent and the Lenders (i) prepay the outstanding 
principal amount of the Term Loans in an amount at least equal to such Borrowing Base 
Deficiency, (ii) deposit an amount at least equal to such Borrowing Base Deficiency in the Bank 
Asset Account or (iii) add additional Specified Real Property Assets to the Borrowing Base in 
accordance with the procedures set forth in Section 5.14(d) having aggregate Borrowing Base 
Contributions sufficient to remove, after giving effect to a recalculation of the Borrowing Base, 
the then existing Borrowing Base Deficiency.  If the Borrower elects to provide additional security, 
the Borrower shall, at the time it provides such security, (i) re-calculate the Borrowing Base and 
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(ii) provide the Administrative Agent and the Lenders with a new Borrowing Base Certificate and 
an updated Borrowing Base Schedule acceptable to the Lenders. 

SECTION 5.15 Protection of Collateral and Liens; Further Assurances. 

(a) The Borrower will (i) if the Borrower possesses an unexpired driver’s 
license, not change the name on its most recently issued unexpired driver’s license without 
promptly giving, or causing to be given, (x) written notice to the Administrative Agent of the 
Borrower’s new name and (y) the documents required to enable the Administrative Agent to 
maintain perfection of its security interest; (ii) if it does not possess an unexpired driver’s license 
but subsequently procures a driver’s license promptly give  (x) written notice to the Administrative 
Agent of its procurement of such driver’s license and (y) the documents required to enable the 
Administrative Agent to maintain perfection of its security interest; and (iii) periodically, upon 
reasonable request by the Administrative Agent, deliver to the Administrative Agent a true and 
correct copy of its current driver’s license; 

(b) The Borrower will, with respect to each of RH Dearborn Redevelopment 
JV LLC, Fox Capital LLC, each Designated LLC and each other limited liability company or 
limited partnership that is a Wholly-Owned Subsidiary directly owned by the Borrower and the 
Equity Interests in which are, or are intended to be, Collateral, cause the respective limited liability 
company agreement or limited partnership agreement of the applicable entity to provide at all times 
that each Equity Interest of such entity is certificated and is a “security” within the meaning of 
Article 8 of the New York UCC. 

(c) The Borrower will and will cause its Subsidiaries, upon request by the 
Lenders, do, execute, acknowledge, deliver, record, re-record, file, re-file, register and re-register 
any and all such further acts, security agreements, pledge agreements, financing statements (other 
than with respect to the Borrower) and continuations thereof, notices of assignment, transfers, 
certificates, assurances and other instruments as the Administrative Agent may require from time 
to time in order to (i) carry out more effectively the purposes of this Agreement or any other Loan 
Documents, (ii) make subject to the Liens created by any of the Loan Documents any of the 
properties, rights or interests covered or now or hereafter intended to be Collateral, (iii) perfect 
and maintain the validity, effectiveness and priority of any of the Loan Documents and the Liens 
intended to be created thereby, and (iv) better assure, convey, grant, assign, transfer, preserve, 
protect and confirm unto the Administrative Agent the rights granted or now or hereafter intended 
to be granted to the Lender under any Credit Document; provided that notwithstanding anything 
to the contrary contained in this subsection (c), (x) neither the Borrower nor any of its Subsidiaries 
shall be required to provide a mortgage, deed of trust, assignment of leases and rents or any similar 
instrument with respect to any Specified Real Property Asset constituting real property and (y) 
with respect to any Proposed Cash Investment, neither the Borrower nor any applicable Designated 
LLC shall be required to obtain a control agreement for the deposit account constituting such 
Proposed Cash Investment. 

(d) The Borrower will and will cause its Subsidiaries (including any Subsidiary 
referred to in the next sentence), subject to the next two sentences and within five (5) Business 
Days after the acquisition of any Proposed Investment that is acquired utilizing the proceeds of a 
Proposed Investment Loan Amount, to execute, acknowledge, deliver, record, re-record, file, re-
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file, register and re-register, all security agreements, pledge agreements, financing statements 
(other than with respect to the Borrower) and other agreements and filings reasonably necessary 
or desirable for the Administrative Agent to obtain a first priority perfected security interest in the 
Proposed Investment, and all such financing statements (other than with respect to the Borrower) 
and other filings shall be filed no later than five (5) Business Days after the date the Proposed 
Investment is acquired. In furtherance of the foregoing, if the Borrower proposes to acquire a 
Proposed Investment that requires the filing of a UCC-1 financing statement or similar filing 
against the Borrower in order for the Administrative Agent to have a perfected security interest 
therein, the Borrower agrees that it will acquire such Proposed Investment utilizing a Designated 
LLC or another Wholly-Owned Subsidiary that is a limited liability company or limited 
partnership agreement that meets the requirements of Section 5.15(b). With respect to (i) any 
Proposed Investment constituting real property, neither the Borrower nor any of its Subsidiaries 
shall be required to provide a mortgage, deed of trust, assignment of leases and rents, or any similar 
instrument as long as such real property is made subject to a negative pledge in favor of the 
Administrative Agent and all of the Equity Interests in any Person that owns such real property are 
pledged to the Administrative Agent and (ii) any Proposed Cash Investment, neither the Borrower 
nor any applicable Designated LLC shall be required to obtain a control agreement for the deposit 
account constituting such Proposed Cash Investment. 

SECTION 5.16 Development and Redevelopment.  The Borrower will use 
commercially reasonable efforts to endeavor, and will cause each of its applicable Subsidiaries to 
use commercially reasonable efforts to endeavor, to develop as a multi-family asset any Specified 
Real Property Asset that has been identified to the Lenders at the time it becomes a Specified Real 
Property Asset as a redevelopment project. 

ARTICLE VI 
 

NEGATIVE COVENANTS 

Until the Commitments have expired or been terminated and all Obligations have 
been paid in full, the Borrower covenants and agrees with the Administrative Agent and the 
Lenders that: 

SECTION 6.01 Indebtedness.  The Borrower will not create, incur, assume or 
suffer to exist any Indebtedness (i) to the extent the creation, incurrence, assumption or suffering 
of such Indebtedness would result in a breach of any financial covenant set forth in Section 6.08 
calculated on a pro forma basis, and (ii) if either at the time of the creation, incurrence or 
assumption of such Indebtedness or after giving effect thereto a Default or Event of Default has 
occurred and is continuing. 

 The Borrower will not permit any of the following Persons to create, incur, assume or 
suffer to exist any Indebtedness: (i) any Person (including RH Dearborn Redevelopment JV LLC,  
RH Dearborn Redevelopment MM LLC, Fox Capital LLC, and Hickory Park Apts Investor LLC) 
that is a direct or indirect Wholly-Owned Subsidiary of the Borrower that owns, directly or 
indirectly, Equity Interests in a Specified Real Property Owner and (ii) any Person (including, in 
any event, each Designated LLC) that is a direct or indirect Wholly-Owned Subsidiary of the 
Borrower that owns, directly or indirectly, a Proposed Investment, provided that Indebtedness 
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secured by a Lien on a Proposed Investment shall be permitted if at the time such Indebtedness is 
incurred the Borrower complies with Section 2.06(f). 

 The Borrower will not permit any Specified Real Property Owner (including RH Dearborn 
Redevelopment LLC and Freedom Park Apartments LLC) to create, incur, or assume after the 
Closing Date any Indebtedness unless (i) such Indebtedness is on terms no less favorable to such 
Specified Real Property Owner and, indirectly, the Borrower than those contained in the 
documents governing Indebtedness of such Specified Real Property Owner in effect on the Closing 
Date and (ii) unless each Lender waives in writing the requirement to make such prepayment, all 
proceeds of such Indebtedness (net of debt repayment and transaction costs) that would fairly be 
allocable to the Borrower’s direct or indirect ownership of the Equity Interests in such Specified 
Real Property Owner shall be applied as provided in Section 2.06(h). 

SECTION 6.02 Liens.  The Borrower will not create, incur, assume or suffer to 
exist any Lien upon any of the following: 

(a) any Proposed Investments financed in whole or in part with the proceeds of 
any Term Loan, other than (i) Permitted Liens and (ii) Liens to secure Indebtedness provided that 
at the time such Lien is created the Borrower complies with Section 2.06(f); 

(b) any Collateral, other than Permitted Liens; 

(c) the Bank Asset Account or any amounts credited thereto or on deposit 
therein, other than Permitted Liens; and 

(d) any CBRM Equity or Crown Capital Equity, other than (i) Permitted Liens 
and (ii) a pledge of such Equity Interests to a commercial bank or other institution that accepts 
deposits and is in the business of commercial lending (excluding, for the avoidance of doubt, any  
asset manager, credit fund, hedge fund, private equity fund, or direct lender).  

 The Borrower will not permit any of the following Persons to create, incur, assume or 
suffer to exist any Liens on its respective assets: (i) any Person (including RH Dearborn 
Redevelopment JV LLC, RH Dearborn Redevelopment MM LLC, Fox Capital LLC, and Hickory 
Park Apts Investor LLC) that is a direct or indirect Wholly-Owned Subsidiary of the Borrower 
that owns, directly or indirectly, Equity Interests in a Specified Real Property Owner and (ii) any 
Person (including, in any event, each Designated LLC) that is a direct or indirect Wholly-Owned 
Subsidiary of the Borrower that owns, directly or indirectly, a Proposed Investment, provided that 
this clause (ii) shall not prohibit a Lien that is incurred or created in compliance with the 
requirements of Section 6.02(a).  

 The Borrower will not permit, authorize, consent to, or suffer to exist the filing in any 
jurisdiction of any UCC-1 financing statement or fixture filing naming the Borrower as debtor. 

SECTION 6.03 Dispositions.  The Borrower will not: 

(a) make any Disposition or enter into any agreement to make any Disposition, 
provided that any such Disposition (other than a Disposition referred to in subsections (b), (c), and 
(d) below which shall be governed by such subsections) shall be permitted as long as after giving 
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effect to any such Disposition (i) such Disposition constitutes a bona fide arm’s length transaction, 
(ii) the Borrower would not be in breach of any financial covenant contained in Section 6.08 
calculated on a pro forma basis, (iii) no Default or Event of Default has occurred and is continuing, 
(iv) no Borrowing Base Deficiency exists calculated on a pro forma basis and (v) in the case of (x) 
a Disposition of Specified Pledged Equity Interests, such transaction is permitted by Section 
5.14(c) and (y) in the case of a Disposition in whole or in part of a Proposed Investment, such 
Disposition is accompanied by the prepayment of the Loans or deposit of funds into the Bank 
Asset Account as required by Section 2.06(c); 

(b) make, or permit its Subsidiaries to make, any Material Disposition, or enter 
into, or permit its Subsidiaries to enter into, any agreement to make any Material Disposition, 
provided that any such Material Disposition (other than a Disposition referred to in subsections (c) 
and (d) below which shall be governed by such subsections) shall be permitted if (i) such Material 
Disposition constitutes a bona fide arm’s length transaction and (ii) is accompanied by the 
prepayment of the Term Loans or deposit of funds into the Bank Asset Account as required by 
Section 2.06(d);  

(c) make, or permit any of its Subsidiaries to make, any Disposition of more 
than 50% of either the CBRM Realty Equity or Crown Capital Equity directly or indirectly owned 
by the Borrower as of the Closing Date or make, or permit any of its Subsidiaries to make, any 
Disposition or take any other action which results in the Borrower no longer Controlling CBRM 
Realty or Crown Capital unless such Disposition is accompanied by the prepayment of the Term 
Loans or deposit of funds into the Bank Asset Account as required by Section 2.06(e); and 

(d) except as contemplated by Section 5.14(c), permit any of the following 
Persons to Dispose of any of its assets or issue any of its Equity Interests to any Person other than 
the Borrower: (i) any Person (including RH Dearborn Redevelopment JV LLC, RH Dearborn 
Redevelopment MM LLC, Fox Capital LLC, and Hickory Park Apts Investor LLC) that is a direct 
or indirect Wholly-Owned Subsidiary of the Borrower that owns, directly or indirectly, Equity 
Interests in a Specified Real Property Owner  and (ii) any Person (including, in any event, each 
Designated LLC) that is a direct or indirect Wholly-Owned Subsidiary of the Borrower that owns, 
directly or indirectly, a Proposed Investment. 

Notwithstanding anything in this Section 6.03 to the contrary, the Borrower shall not Dispose of 
any property or other assets (including for estate planning purposes) to (A) a Family Member, (B) 
a charitable institution or foundation, or (C) a trust, special purpose entity or similar vehicle (other 
than to a Designated LLC to the extent expressly provided herein) for the benefit of the Borrower, 
a Family Member, charitable institution or foundation, that is inconsistent with Borrower’s past 
practices and that, taken together with amounts of any Investment made pursuant to the last 
sentence of Section 6.04, has an aggregate value for any calendar year in excess of $5,000,000. 

SECTION 6.04 Investments.  The Borrower will not make any Investments 
outside the ordinary course of business of the Borrower other than Investments made for bona fide 
investment purposes where the proceeds of such Investments are reasonably be expected to be 
utilized for such proposed investment purpose within three months after the date such Investment 
is made, provided that at the time such Investment is made (i) the Borrower would not be in breach 
of any financial covenant contained in Section 6.08 calculated on a pro forma basis, (ii) no Default 
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or Event of Default has occurred and is continuing, and (iii) no Borrowing Base Deficiency exists 
calculated on a pro forma basis. Notwithstanding the foregoing, the Borrower shall not make or 
provide any Investment to (i) a Family Member, (ii) a charitable institution or foundation, (iii) a  
trust, special purpose entity or similar vehicle (other than to a Designated LLC to the extent 
expressly provided herein) for the benefit of the Borrower, a Family Member, charitable institution 
or foundation, that is inconsistent with Borrower’s past practices and that, taken together with 
amounts of any Disposition made pursuant to the last sentence of Section 6.03, has an aggregate 
value for any calendar year in excess of $5,000,000. 

SECTION 6.05 Restriction on Use of Proceeds; Margin Regulations; Crypto 
Assets.  The Borrower will not use the proceeds of any Loan, whether directly or indirectly, and 
whether immediately, incidentally or ultimately, (i) to purchase or carry Margin Stock, or to extend 
credit to others for the purpose of purchasing or carrying Margin Stock or to refund indebtedness 
originally incurred for such purpose, in each case, in violation of Regulations T, U or X or (ii) to 
purchase or carry, or to provide funds to any Subsidiary to enable that Subsidiary to purchase or 
carry, any Crypto Assets. 

SECTION 6.06 Restriction on Amendments to Organizational Documents and 
Consents; Residence. 

(a) The Borrower will not consent to or permit any amendment, supplement or 
other modification of the Organizational Documents of any of the following Persons: (i) any 
Specified Real Property Owner, (ii) any Person (including RH Dearborn Redevelopment JV LLC, 
RH Dearborn Redevelopment MM LLC, Fox Capital LLC, and Hickory Park Apts Investor LLC) 
that is a direct or indirect Wholly-Owned Subsidiary of the Borrower that owns, directly or 
indirectly, Equity Interests in a Specified Real Property Owner, (iii) any Person (including, in any 
event, each Designated LLC) that is a direct or indirect Wholly-Owned Subsidiary of the Borrower 
that owns, directly or indirectly, a Proposed Investment, and (iv) the Equity Interests, if any, of 
any Person that is a Proposed Investment, in each case for clauses (i) through (iv), except for (x) 
any immaterial amendment that could not reasonably be expected to have an adverse effect on the 
rights or interests of the Lenders or on the validity, perfection, priority or value of any Collateral 
or (y) an amendment required by Applicable Law; provided that if the lenders providing financing 
with respect to any Specified Real Property Asset require such an amendment the Lenders will 
permit such amendment as long as the Borrower removes such Specified Real Property Asset from 
the Borrowing Base in compliance with Section 5.14(e) at or before the time such amendment 
becomes effective. 

(b) The Borrower will not consent to, and will not permit RH Dearborn 
Redevelopment LLC or Freedom Park Apartments LLC to consent to, any amendment, 
supplement or other modification of the Dearborn Consent or the Freedom Park Consent (and the 
corresponding provisions of the loan agreement referred to in such consent that have been amended 
by such consent) as in effect on the Closing Date. 

(c) The Borrower will not establish its residence outside the United States of 
America nor will it permit any other Loan Party to be incorporated or formed under the laws of 
any jurisdiction other than a State of the United States or the District of Columbia. 
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SECTION 6.07 Sanctions; Anti-Corruption Use of Proceeds. The Borrower will 
not, directly or, to the best of its knowledge, indirectly, use the proceeds of the Loans, or lend, 
contribute or otherwise make available such proceeds to any subsidiary, joint venture partner or 
other Person, (i) in furtherance of an offer, payment, promise to pay, or authorization of the 
payment or giving of money, or anything else of value, to any Person in violation of the FCPA or 
any other applicable anti-corruption law, or (ii) (A) to fund any activities or business of or with 
any Person, or in any country or territory, that, at the time of such funding, is the subject of 
Sanctions, or (B) in any other manner that would result in a violation of Sanctions by any Person 
(including any Person participating in the Loans, whether as Administrative Agent, Lender, 
underwriter, advisor, investor, or otherwise). 

SECTION 6.08 Financial Covenants. 

(a) Net Worth.  The Borrower will not permit its Net Worth to be less than 
$300,000,000 at any time. 

(b) Total Debt to Asset Ratio.  The Borrower will not permit its Total Debt to 
Asset Ratio to exceed 65% at any time. 

(c) Minimum Liquidity.  The Borrower will not permit Liquidity owned by, 
and held in the name of, the Borrower to be less than $10,000,000 at any time. 

(d) Valuation.  For purposes of Sections 6.08(a) and 6.08(b), the Borrower’s 
calculation of Net Worth and the Total Debt to Asset Ratio will be based on the fair market value 
of all assets of the Borrower and its consolidated Subsidiaries (other than Crypto Assets which 
shall be valued as specified in the definition thereof). The Lenders, no more frequently than once 
during each calendar year, shall be entitled to require the Borrower to provide a list of the assets 
of the Borrower and its consolidated Subsidiaries and the fair market value that the Borrower is 
ascribing to each of such assets for purposes of its calculation of Net Worth and the Total Debt to 
Asset Ratio.  If the Lenders disagree with the valuation of one or more of such assets provided by 
the Borrower, the Lenders shall be entitled, at the Borrower’s expense, to hire a valuation expert 
to provide a valuation of such assets.  The valuation provided by the Lenders’ valuation expert 
shall be the valuation used for the purpose of the Borrower’s calculation of  Net Worth and the 
Total Debt to Asset Ratio unless the Borrower promptly notifies the Lenders that it disagrees with 
the Lender’s valuation promptly after its receipt thereof.  If the Borrower delivers such notice the 
Borrower shall be entitled to propose for consideration by the Lenders a valuation developed by a 
valuation expert retained by the Borrower.  If, after the Borrower has provided such valuation, the 
Borrower and the Lenders still cannot agree on the valuation to be ascribed to one or more assets, 
the valuation experts selected by the Borrower and the Lenders shall, at the Borrower’s expense, 
select a neutral valuation expert and the valuation provided by that expert shall be the valuation to 
be ascribed to one or more assets for the purpose of the Borrower’s calculation of  Net Worth and 
the Total Debt to Asset Ratio.   

SECTION 6.09 Bank Asset Account.  

(a) The Borrower will not withdraw any funds from the Bank Asset Account 
without the prior written consent of the Lenders. 
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(b) The Borrower will provide to the Lenders a copy of all written 
communications it receives from the Depository regarding the Bank Asset Account, including all 
periodic bank statements. 

SECTION 6.10 Limitation on Business of Designated LLCs.  No Designated 
LLC shall incur any obligations, make any investments or conduct any business other than holding 
a Proposed Investment or a Wholly Owned Subsidiary that holds, directly or indirectly a Proposed 
Investment, if applicable, and such tasks as are required to maintain its existence. 

ARTICLE VII 
 

EVENTS OF DEFAULT 

SECTION 7.01 Events of Default.  If any of the following events (each, an 
“Event of Default”) shall occur: 

(a) the Borrower shall fail to pay any principal of any Loan when and as the 
same shall become due and payable, whether at the due date thereof or at a date fixed for 
prepayment thereof or otherwise; 

(b) the Borrower shall fail to pay any interest on any Loan, or any fee or any 
other amount (other than an amount referred to in clause (a) of this Section) payable under this 
Agreement or under any other Loan Document, when and as the same shall become due and 
payable, and such failure shall continue unremedied for a period of two or more Business Days; 

(c) any representation or warranty made or deemed made by or on behalf of 
any Loan Party in or in connection with any Loan Document, or in any report, certificate, financial 
statement or other document furnished pursuant to or in connection with any Loan Document, shall 
prove to have been untrue or incorrect in any material respect (or, in the case of any such 
representation or warranty that is already qualified by materiality, such representation or warranty 
shall prove to have been untrue or incorrect) when made or deemed made which, if such untruth 
or incorrectness is curable, is not cured within thirty (30) days following Borrower’s knowledge 
or notice thereof; 

(d) the Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in Section 5.03(a), 5.03(d), 5.04 (first sentence), 5.11, or 5.12 or in 
Article VI; 

(e) the Borrower shall fail to observe or perform any covenant, condition or 
agreement contained in this Agreement or any other Loan Document (other than those specified 
in clause (a), (b) or (d) of this Section) and such failure shall continue unremedied for a period of 
30 or more days after notice thereof by the Administrative Agent to the Borrower; 

(f) (i) any Person shall fail to make any payment when due (whether by 
scheduled maturity, required prepayment, acceleration, demand, or otherwise) in respect of any 
Specified Indebtedness (other than Indebtedness under the Loan Documents), in each case beyond 
the applicable grace period with respect thereto, if any; or (ii) any Person shall fail to observe or 
perform any other agreement or condition relating to any such Specified Indebtedness or contained 
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in any instrument or agreement evidencing, securing or relating thereto, or any other event occurs, 
the effect of which default or other event is to cause, or to permit the holder or holders or 
beneficiary or beneficiaries of such Specified Indebtedness (or a trustee or agent on behalf of such 
holder or holders or beneficiary or beneficiaries) to cause, with the giving of notice if required, 
such Specified Indebtedness to become due or to be repurchased, prepaid, defeased or redeemed 
(automatically or otherwise), or an offer to repurchase, prepay, defease or redeem such 
Indebtedness to be made, prior to its stated maturity and which default or other event has not been 
waived within five (5) Business Days following the occurrence thereof; provided that this 
clause (f)(ii) shall not apply to secured Indebtedness that becomes due as a result of the voluntary 
sale or transfer of the property or assets securing such Indebtedness, if such sale or transfer is 
permitted hereunder and under the documents providing for such Indebtedness and such 
Indebtedness is repaid when required under the documents providing for such Indebtedness; 

(g) (i) the Borrower, any Loan Party, CBRM Realty or Crown Capital shall fail 
to make any payment when due (whether by scheduled maturity, required prepayment, 
acceleration, demand, or otherwise) in respect of Indebtedness (other than Indebtedness under the 
Loan Documents and Specified Indebtedness) having an aggregate principal amount exceeding the 
Applicable Threshold, in each case beyond the applicable grace period with respect thereto, if any; 
or (ii) the Borrower or any Loan Party shall fail to observe or perform any other agreement or 
condition relating to any such Indebtedness or contained in any instrument or agreement 
evidencing, securing or relating thereto, or any other event occurs, the effect of which default or 
other event is to cause, or to permit the holder or holders or beneficiary or beneficiaries of such 
Indebtedness (or a trustee or agent on behalf of such holder or holders or beneficiary or 
beneficiaries) to cause, with the giving of notice if required, such Indebtedness to become due or 
to be repurchased, prepaid, defeased or redeemed (automatically or otherwise), or an offer to 
repurchase, prepay, defease or redeem such Indebtedness to be made, prior to its stated maturity 
and which default or other event has not been waived within five (5) Business Days following the 
occurrence thereof; provided that this clause (g)(ii) shall not apply to secured Indebtedness that 
becomes due as a result of the voluntary sale or transfer of the property or assets securing such 
Indebtedness, if such sale or transfer is permitted hereunder and under the documents providing 
for such Indebtedness and such Indebtedness is repaid when required under the documents 
providing for such Indebtedness;    

(h) an involuntary proceeding shall be commenced or an involuntary petition 
shall be filed seeking (i) liquidation, reorganization or other relief in respect of any Loan Party or 
its debts, or of a substantial part of its assets, under any Debtor Relief Law now or hereafter in 
effect or (ii) the appointment of a receiver, trustee, custodian, sequestrator, conservator or similar 
official for any Loan Party or for a substantial part of its assets, and, in any such case, such 
proceeding or petition shall continue undismissed for a period of 60 or more days or an order or 
decree approving or ordering any of the foregoing shall be entered; 

(i) any Loan Party shall (i) voluntarily commence any proceeding or file any 
petition seeking liquidation, reorganization or other relief under any Debtor Relief Law now or 
hereafter in effect, (ii) consent to the institution of, or fail to contest in a timely and appropriate 
manner, any proceeding or petition described in clause (g) of this Section, (iii) apply for or consent 
to the appointment of a receiver, trustee, custodian, sequestrator, conservator or similar official for 
itself or for a substantial part of its assets, (iv) file an answer admitting the material allegations of 
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a petition filed against it in any such proceeding, (v) make a general assignment for the benefit of 
creditors or (vi) take any action for the purpose of effecting any of the foregoing; 

(j) the Borrower or any Loan Party shall become unable, admit in writing its 
inability or fail generally, to pay its debts as they become due; 

(k) there is entered against the Borrower or any Loan Party (i) a final judgment 
or order for the payment of money in an aggregate amount (as to all such judgments and orders) 
exceeding $5,000,000 (to the extent not covered by independent third-party insurance as to which 
the insurer has been notified of such judgment or order and has not denied or failed to acknowledge 
coverage), or (ii) a non-monetary final judgment or order that, either individually or in the 
aggregate, has or could reasonably be expected to have a Material Adverse Effect and, in either 
case, (A) enforcement proceedings are commenced by any creditor upon such judgment or order, 
or (B) there is a period of 30 consecutive days during which a stay of enforcement of such 
judgment, by reason of a pending appeal or otherwise, is not in effect or (C) such judgment is not 
paid, vacated, satisfied, dismissed, discharged or bonded within thirty (30) days following entry 
thereof; or 

(l) any material provision of any Loan Document, at any time after its 
execution and delivery and for any reason other than as expressly permitted hereunder or 
thereunder or satisfaction in full of all Obligations, ceases to be in full force and effect; or the 
Borrower or any other Person contests in writing the validity or enforceability of any provision of 
any Loan Document; or the Borrower denies in writing that it has any or further liability or 
obligation under any Loan Document, or purports in writing to revoke, terminate or rescind any 
Loan Document; or 

(m) either (i) any security interest purported to be created by any Collateral 
Document shall cease to be, or shall be asserted in writing by any Loan Party, not to be, a valid 
and perfected security interest (perfected as or having the priority required by this Agreement or 
the relevant Collateral Document and subject to such limitations and restrictions as are set forth 
herein and therein) in the assets or properties covered thereby, or (ii) the Subsidiary Guaranty shall 
cease to be in full force and effect (other than in accordance with the terms thereof), or shall be 
asserted in writing by any Subsidiary Guarantor not to be in effect or not to be legal, valid and 
binding obligations (other than in accordance with the terms thereof); or 

(n) the conviction for, or plea of guilty or no contest to any felony by, the 
Borrower or any Loan Party that (individually or in the aggregate with any other event(s)) would 
be reasonably likely to have or has had either (1) a Material Adverse Effect as to the Borrower or 
(2) a material adverse impact on the business, reputation or standing of the Lenders; or 

(o) the Borrower dies, becomes totally disabled, or is determined or adjudged 
incompetent or otherwise incapacitated by a court of competent jurisdiction; 

then, and in every such event (other than an event with respect to the Borrower described in 
clause (h) or (i) of this Section), and at any time thereafter during the continuance of such event, 
the Administrative Agent may, and at the request of the Required Lenders shall, by notice to the 
Borrower, take any or all of the following actions, at the same or different times: 
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(i) terminate the Commitments, and thereupon the Commitments shall 
terminate immediately; 

(ii) declare the Loans then outstanding to be due and payable in whole 
(or in part, in which case any principal not so declared to be due and payable may 
thereafter be declared to be due and payable), and thereupon the principal of the 
Loans so declared to be due and payable, together with accrued interest thereon and 
all fees and other Obligations of the Borrower accrued hereunder, shall become due 
and payable immediately, without presentment, demand, protest or other notice of 
any kind, all of which are hereby waived by the Borrower;  and 

(iii) exercise on behalf of itself, and the Lenders all rights and remedies 
available to it and the Lenders under the Loan Documents and Applicable Law; 

provided that, in case of any event with respect to the Borrower described in clauses (h) and (i) of 
this Section, the Commitments shall automatically terminate and the principal of the Loans then 
outstanding, together with accrued interest thereon and all fees and other Obligations accrued 
hereunder, shall automatically become due and payable, in each case without presentment, 
demand, protest or other notice of any kind, all of which are hereby waived by the Borrower. 

Notwithstanding the foregoing, in the case of an Event of Default under Section 
7.01(o), the Commitments shall automatically terminate but the Lenders hereby agree not to 
exercise the remedies specified in clauses (ii) and (iii) of the preceding paragraph until the date 
that is the earlier of (x) sixty (60) days after the date on which such Event of Default occurs and 
(y) the date on which any other Event of Default occurs; provided that the foregoing shall not 
prevent the Administrative Agent and the Lenders from taking any actions during such sixty (60) 
day period as may be necessary or  advisable to protect and defend its rights under the Loan 
Documents and the validity, perfection and priority of its Liens in the Collateral. 

SECTION 7.02 Application of Payments.  Notwithstanding anything herein to 
the contrary, following the occurrence and during the continuance of an Event of Default, and 
notice thereof to the Administrative Agent by the Borrower or the Required Lenders, all payments 
received on account of the Obligations shall, subject to Section 2.21, be applied by the 
Administrative Agent as follows: 

(i) first, to payment of that portion of the Obligations constituting fees, 
indemnities, expenses and other amounts (including fees and disbursements and 
other charges of counsel payable under Section 9.03 and amounts payable under 
the Administrative Agent Fee Letter) payable to the Administrative Agent in its 
capacity as such; 

(ii) second, to payment of that portion of the Obligations constituting 
fees, indemnities and other amounts (other than principal and interest) payable to 
the Lenders (including fees and disbursements and other charges of counsel payable 
under Section 9.03) arising under the Loan Documents, ratably among them in 
proportion to the respective amounts described in this clause (ii) payable to them; 
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(iii) third, to payment of that portion of the Obligations constituting 
accrued and unpaid charges and interest on the Loans, ratably among the Lenders 
in proportion to the respective amounts described in this clause (iii) payable to 
them; 

(iv) fourth, to payment of that portion of the Obligations constituting 
unpaid principal of the Loans ratably among the Lenders in proportion to the 
respective amounts described in this clause (iv) payable to them; 

(v) fifth, to the payment in full of all other Obligations, in each case 
ratably among the Administrative Agent and the Lenders based upon the respective 
aggregate amounts of all such Obligations owing to them in accordance with the 
respective amounts thereof then due and payable; and 

(vi) finally, the balance, if any, after all Obligations have been 
indefeasibly paid in full, to the Borrower or as otherwise required by Law. 

SECTION 7.03 Required Sale of Specified Real Property Assets. 

(a) Required Sale. Without limitation of any other right or remedy set forth in 
any Loan Document, if (i) an Event of Default shall have occurred that is continuing and (ii) all 
Obligations have not been paid in full on or prior to the date that is three (3) months following the 
occurrence of such Event of Default that is continuing, then the Borrower shall use commercially 
reasonable efforts to cause the Specified Real Property Owners to sell all such Specified Real 
Property Assets as may be necessary to pay in full all Obligations. In connection with such sale, 
(A) the Borrower shall use commercially reasonable efforts to cause each Specified Real Property 
Owner to sell, to a bona fide third party in accordance with this Section, such Specified Real 
Property Assets within three (3) months, (B) to the extent the Borrower has a right to consent to 
or direct a sale, or  with commercially reasonable efforts can procure such right, the Borrower shall 
not, and shall not permit any applicable Specified Real Property Owner to sell or transfer any 
applicable Specified Real Property Asset other than in accordance with this Section, and (C) the 
Borrower shall cause the applicable Specified Real Property Owners to engage the services of an 
independent institutional real estate brokerage firm (the “Sales Broker”) to solicit offers from third 
parties unaffiliated with the Borrower or any Affiliate thereof. Within five (5) Business Days after 
the Borrower’ determination to sell any Specified Real Property Assets pursuant to this Section, 
the Borrower shall notify the Lenders and the Administrative Agent in writing of all such Specified 
Real Property Assets that the Borrower intends to cause the applicable Specified Real Property 
Owners to sell, together with a calculation of the anticipated net proceeds resulting from such sale. 
To the extent the Borrower has a right to consent to or direct a sale, or with commercially 
reasonable efforts can procure such right, the Borrower shall not, and shall not permit any 
Specified Real Property Owner to, sell or permit the sale, or enter into any binding agreement to 
sell, any Specified Real Property Assets for an amount that would not be sufficient to pay in full 
all Obligations without the prior written consent of Lenders, which consent may be withheld in 
Lenders’ sole discretion.  

(b) Lender Controlled Sale. Subject to Section 7.03(c), if any of the Obligations 
have not been paid in full on or prior to the date that is six (6) months following the occurrence of 
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an Event of Default that is continuing, then, upon the written request of the Lenders, the Borrower 
shall, and shall cause each applicable Specified Real Property Owner to, use commercially 
reasonable efforts to engage, retain and cooperate with an independent institutional real estate 
brokerage firm selected by the Lenders (“Lender Approved Sales Broker”) and shall use 
commercially reasonable efforts to comply, and cause each applicable Specified Real Property 
Owner to comply, with the instructions of the Lenders in connection with the marketing and sale 
of such Specified Real Property Asset, including, without limitation, (i) the selection of any 
purchaser, (ii) the acceptance of any purchase price, (iii) the entrance into any purchase and sale 
agreement or similar agreement with respect to such sale and (iv) the consummation of the sale of 
the related Specified Real Property Asset pursuant to such purchase and sale agreement or similar 
agreement. The Borrower, on behalf of itself and each Specified Real Property Owner and other 
Subsidiary, hereby waives any duty (fiduciary or otherwise) of any Lender or the Administrative 
Agent in connection with any such marketing or sale effort, it being understood and agreed that 
the Borrower and each such Specified Real Property Owner is fully responsible for any and all 
circumstances bearing on the risk of the exercise of Lenders’ and the Administrative Agent’s 
remedies hereunder. The Borrower, on behalf of itself and each Specified Real Property Owner 
(each, a “Releasing Party”), hereby absolutely, unconditionally and irrevocably releases and 
forever discharges the Lenders, the Administrative Agent and their Related Parties (each, a 
“Released Party” and, collectively, the “Released Parties”) from the following (collectively, the 
“Released Claims”): all claims, actions, causes of action, suits, debts, liabilities, obligations, sums 
of money, accounts, covenants, contracts, controversies, agreements, promises, damages, 
judgments, executions, claims and demands arising out of, relating to or in any way connected 
with any Released Party’s exercise of its rights or remedies under this Section, whether known or 
unknown, suspected or unsuspected, absolute or contingent, direct or indirect or nominally or 
beneficially possessed or claimed by a Releasing Party, whether the same be in administrative 
proceedings, in arbitration, at law, in equity or mixed, which such Releasing Party ever had, now 
has or hereafter can, shall or may have against the Released Parties (or any of them), in respect of 
any and all agreements, liabilities, actions or obligations entered into or incurred on or after the 
date hereof in connection with this Section. The Borrower hereby irrevocably covenants to refrain, 
and to cause the Specified Real Property Owners to refrain, from asserting any claim or demand, 
or commencing, instituting or causing to be commenced or instituted, any action, suit or 
proceeding of any kind against any Released Party.  The Borrower shall not, and shall cause each 
applicable Specified Real Property Owner and Subsidiary not to, interfere with, hinder or delay 
any marketing or sale efforts with respect to any Specified Real Property Asset pursuant to this 
Section.  

(c) Extension of Time for Commencement of Lender Controlled Sale.  If any 
of the Obligations have not been paid in full on or prior to the date that is six (6) months following 
the occurrence of an Event of Default that is continuing due to the failure of any Specified Real 
Property Asset to be sold on or prior to such date, the six (6) month period referred to in the first 
sentence of Section 7.03(b) shall be extended with respect to such Specified Real Estate Asset 
(but, for the avoidance of doubt, not for other Specified Real Estate Assets), for a period, not 
exceeding an additional six (6) months, as long as such Specified Real Property Asset is subject to 
a bona fide sale contract that is then in effect and the Borrower is exercising commercially 
reasonable efforts to facilitate the satisfaction of all conditions to the closing of such sale.  If such 
Specified Real Property Asset has not been sold by the conclusion of the period referred to in the 
prior sentence, the Lenders shall be entitled to exercise their rights under Section 7.03(b).          
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(d) Costs.  The Borrower shall be responsible for all costs and expenses 
incurred in connection with the marketing and sale of each Specified Real Property Asset pursuant 
to this Section, including, without limitation, all transfer taxes, brokerage fees and commissions, 
prepayment penalties and breakage fees, and attorneys’ fees. All proceeds, net of any applicable 
taxes and other transaction expenses, received by any Specified Real Property Owner or any other 
Subsidiary in connection with any such sale shall promptly be paid to the Administrative Agent 
on behalf of Lenders with such payment applied toward any outstanding Specified Indebtedness 
for such Specified Real Property Asset as well as the remaining Obligations. 

ARTICLE VIII 
 

AGENCY 

SECTION 8.01 Appointment and Authority.  Each of the Lenders hereby 
irrevocably appoints Acquiom Agency Services LLC to act on its behalf as the Administrative 
Agent hereunder and under the other Loan Documents and authorizes the Administrative Agent to 
take such actions on its behalf and to exercise such powers as are delegated to the Administrative 
Agent by the terms hereof or thereof, together with such actions and powers as are reasonably 
incidental thereto.  Except as otherwise provided in Section 8.06(b), the provisions of this Article 
are solely for the benefit of the Administrative Agent and the Lenders, and the Borrower shall not 
have rights as a third-party beneficiary of any of such provisions.  It is understood and agreed that 
the use of the term “agent” herein or in any other Loan Documents (or any other similar term) with 
reference to the Administrative Agent is not intended to connote any fiduciary or other implied (or 
express) obligations arising under agency doctrine of any Applicable Law.  Instead such term is 
used as a matter of market custom, and is intended to create or reflect only an administrative 
relationship between contracting parties. 

SECTION 8.02 Rights as a Lender.  The Person serving as the Administrative 
Agent hereunder, if it is also a Lender, shall have the same rights and powers in its capacity as a 
Lender as any other Lender and may exercise the same as though it were not the Administrative 
Agent, and the term “Lender” or “Lenders” shall, unless otherwise expressly indicated or unless 
the context otherwise requires, include the Person serving as the Administrative Agent hereunder 
in its individual capacity.  Such Person and its branches and Affiliates may accept deposits from, 
lend money to, own securities of, act as the financial advisor or in any other advisory capacity for, 
and generally engage in any kind of business with, the Borrower or any Subsidiary or other 
Affiliate thereof as if such Person were not the Administrative Agent hereunder and without any 
duty to account therefor to the Lenders. 

SECTION 8.03 Exculpatory Provisions. 

(a) The Administrative Agent shall not have any duties or obligations except 
those expressly set forth herein and in the other Loan Documents, and its duties hereunder shall be 
administrative in nature.  Without limiting the generality of the foregoing, the Administrative 
Agent: 

(i) shall not be subject to any fiduciary or other implied duties, 
regardless of whether a Default has occurred and is continuing; 
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(ii) shall not have any duty to take any discretionary action or exercise 
any discretionary powers, except discretionary rights and powers expressly 
contemplated hereby or by the other Loan Documents that the Administrative 
Agent is required to exercise as directed in writing by the Required Lenders (or 
such other number or percentage of the Lenders as shall be expressly provided for 
herein or in the other Loan Documents); provided that the Administrative Agent 
shall not be required to take any action that, in its opinion or the opinion of its 
counsel, may expose the Administrative Agent to liability or that is contrary to any 
Loan Document or Applicable Law, including for the avoidance of doubt any action 
that may be in violation of the automatic stay under any Debtor Relief Law or that 
may cause a forfeiture, modification or termination of property of a Defaulting 
Lender in violation of any Debtor Relief Law; and 

(iii) shall not, except as expressly set forth herein and in the other Loan 
Documents, have any duty to disclose, and shall not be liable for the failure to 
disclose, any information relating to the Borrower or any of its Affiliates that is 
communicated to or obtained by the Person serving as the Administrative Agent or 
any of its branches or Affiliates in any capacity. 

(b) The Administrative Agent shall not be liable for any action taken or not 
taken by it (i) with the consent or at the request of the Required Lenders (or such other number or 
percentage of the Lenders as shall be necessary, or as the Administrative Agent shall believe in 
good faith shall be necessary, under the circumstances as provided in Sections 7.01 and 9.02), or 
(ii) in the absence of its own gross negligence or willful misconduct as determined by a court of 
competent jurisdiction by final and nonappealable judgment.  The Administrative Agent may 
request that the Required Lenders or other parties deliver a certificate setting forth the names of 
individuals and/or titles of officers authorized at such time to take specified actions pursuant to the 
Loan Documents. The Administrative Agent shall be deemed not to have knowledge of any 
Default unless and until notice describing such Default is given to the Administrative Agent in 
writing by the Borrower or a Lender. 

(c) The Administrative Agent shall not be responsible for or have any duty to 
ascertain or inquire into (i) any statement, warranty or representation made in or in connection 
with this Agreement or any other Loan Document, (ii) the contents of any certificate, report or 
other document delivered hereunder or thereunder or in connection herewith or therewith, (iii) the 
performance or observance of any of the covenants, agreements or other terms or conditions set 
forth herein or therein or the occurrence of any Default, (iv) the validity, enforceability, 
effectiveness or genuineness of this Agreement, any other Loan Document or any other agreement, 
instrument or document, or (v) the satisfaction of any condition set forth in Article IV or elsewhere 
herein, other than to confirm receipt of items expressly required to be delivered to the 
Administrative Agent. The Administrative Agent shall have no responsibility for or liability with 
respect to monitoring compliance of any other party to the Loan Documents or any other document 
related hereto or thereto. The Administrative Agent has no duty to monitor the value or rating of 
any Collateral on an ongoing basis. The Administrative Agent shall not be liable for any error of 
judgment, or for any act done or step taken or omitted by it in good faith or for any mistake in act 
or law, or for anything which it may do or refrain from doing in connection herewith, in each case 
except for its own gross negligence or willful misconduct. In no event shall the Administrative 
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Agent be responsible or liable for any failure or delay in the performance of its obligations 
hereunder arising out of or caused by, directly or indirectly, forces beyond its control, including, 
without limitation, strikes, work stoppages, accidents, epidemics, pandemics, acts of war or 
terrorism, civil or military disturbances, nuclear or natural catastrophes or acts of God, and 
interruptions, loss or malfunctions of utilities, communications or computer (software and 
hardware) services. Notwithstanding anything in the Loan Documents to the contrary, the 
Administrative Agent shall have no responsibility for the preparation, filing or recording of any 
instrument, document or financing statement or for the perfection or maintenance of any security 
interest created hereunder. 

SECTION 8.04 Reliance by Administrative Agent.  The Administrative Agent 
shall be entitled to rely upon, and shall not incur any liability for relying upon, any notice, request, 
certificate, consent, statement, instrument, document or other writing (including any electronic 
message, Internet or intranet website posting or other distribution) believed by it to be genuine and 
to have been signed, sent or otherwise authenticated by the proper Person.  The Administrative 
Agent also may rely upon any statement made to it orally or by telephone and believed by it to 
have been made by the proper Person, and shall not incur any liability for relying thereon.  In 
determining compliance with any condition hereunder to the making of a Loan that by its terms 
must be fulfilled to the satisfaction of a Lender, the Administrative Agent may presume that such 
condition is satisfactory to such Lender unless the Administrative Agent shall have received notice 
to the contrary from such Lender prior to the making of such Loan.  The Administrative Agent 
may consult with legal counsel (who may be counsel for the Borrower), independent accountants 
and other experts selected by it, and shall not be liable for any action taken or not taken by it in 
accordance with the advice of any such counsel, accountants or experts. 

SECTION 8.05 Delegation of Duties.  The Administrative Agent may perform 
any and all of its duties and exercise its rights and powers hereunder or under any other Loan 
Document by or through any one or more sub-agents appointed by the Administrative Agent.  The 
Administrative Agent and any such sub-agent may perform any and all of its duties and exercise 
its rights and powers by or through their respective Related Parties.  The exculpatory provisions 
of this Article shall apply to any such sub-agent and to the Related Parties of the Administrative 
Agent and any such sub-agent.  The Administrative Agent shall not be responsible for the 
negligence or misconduct of any sub-agents except to the extent that a court of competent 
jurisdiction determines in a final and nonappealable judgment that the Administrative Agent acted 
with gross negligence or willful misconduct in the selection of such sub-agents. 

SECTION 8.06 Resignation of Administrative Agent. 

(a) The Administrative Agent may at any time give notice of its resignation to 
the Lenders and the Borrower.  Upon receipt of any such notice of resignation, the Required 
Lenders shall have the right, in consultation with the Borrower, to appoint a successor.  If no such 
successor shall have been so appointed by the Required Lenders and shall have accepted such 
appointment within 30 days after the retiring Administrative Agent gives notice of its resignation 
(or such earlier day as shall be agreed by the Required Lenders) (the “Resignation Effective Date”), 
then the retiring Administrative Agent may (but shall not be obligated to), on behalf of the Lenders, 
appoint a successor Administrative Agent meeting the qualifications set forth above; provided that 
in no event shall any such successor Administrative Agent be a Defaulting Lender.  Whether or 

FILED: NEW YORK COUNTY CLERK 05/02/2024 11:24 AM INDEX NO. 652265/2024

NYSCEF DOC. NO. 4 RECEIVED NYSCEF: 05/02/2024Case 25-01295-MBK    Doc 1-1    Filed 07/18/25    Entered 07/18/25 12:43:34    Desc 
Exhibit A    Page 79 of 135



- 74 - 
KL2 3279308.20 

not a successor has been appointed, such resignation shall become effective in accordance with 
such notice on the Resignation Effective Date. 

(b) If the Person serving as Administrative Agent is a Defaulting Lender 
pursuant to clause (d) of the definition thereof, the Required Lenders may, to the extent permitted 
by Applicable Law, by notice in writing to the Borrower and such Person remove such Person as 
Administrative Agent and, in consultation with the Borrower, appoint a successor.  If no such 
successor shall have been so appointed by the Required Lenders and shall have accepted such 
appointment within 30 days (or such earlier day as shall be agreed by the Required Lenders) (the 
“Removal Effective Date”), then such removal shall nonetheless become effective in accordance 
with such notice on the Removal Effective Date. 

(c) With effect from the Resignation Effective Date or the Removal Effective 
Date (as applicable) (i) the retiring or removed Administrative Agent shall be discharged from its 
duties and obligations hereunder and under the other Loan Documents and (ii) except for any 
indemnity payments owed to the retiring or removed Administrative Agent, all payments, 
communications and determinations provided to be made by, to or through the Administrative 
Agent shall instead be made by or to each Lender directly, until such time, if any, as the Required 
Lenders appoint a successor Administrative Agent as provided for above.  Upon the acceptance of 
a successor’s appointment as Administrative Agent hereunder, such successor shall succeed to and 
become vested with all of the rights, powers, privileges and duties of the retiring or removed 
Administrative Agent (other than any rights to indemnity payments owed to the retiring or 
removed Administrative Agent), and the retiring or removed Administrative Agent shall be 
discharged from all of its duties and obligations hereunder or under the other Loan Documents.  
The fees payable by the Borrower to a successor Administrative Agent shall be the same as those 
payable to its predecessor unless otherwise agreed between the Borrower and such successor.  
After the retiring or removed Administrative Agent’s resignation or removal hereunder and under 
the other Loan Documents, the provisions of this Article and Section 9.03 shall continue in effect 
for the benefit of such retiring or removed Administrative Agent, its sub-agents and their respective 
Related Parties in respect of any actions taken or omitted to be taken by any of them while the 
retiring or removed Administrative Agent was acting as Administrative Agent. 

SECTION 8.07 Non-Reliance on Administrative Agent and Other Lenders.  
Each Lender acknowledges that it has, independently and without reliance upon the Administrative 
Agent or any other Lender or any of their Related Parties and based on such documents and 
information as it has deemed appropriate, made its own credit analysis and decision to enter into 
this Agreement.  Each Lender also acknowledges that it will, independently and without reliance 
upon the Administrative Agent or any other Lender or any of their Related Parties and based on 
such documents and information as it shall from time to time deem appropriate, continue to make 
its own decisions in taking or not taking action under or based upon this Agreement, any other 
Loan Document or any related agreement or any document furnished hereunder or thereunder.  
Each Lender represents and warrants that (i) the Loan Documents set forth the terms of a 
commercial lending facility and certain other facilities set forth herein and (ii) it is engaged in 
making, acquiring or holding commercial loans or providing other similar facilities in the ordinary 
course and is entering into this Agreement as a Lender for the purpose of making, acquiring or 
holding commercial loans and providing other facilities set forth herein as may be applicable to 
such Lender, and not for the purpose of purchasing, acquiring or holding any other type of financial 
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instrument, and each Lender agrees not to assert a claim in contravention of the foregoing. Each 
Lender represents and warrants that it is sophisticated with respect to decisions to make, acquire 
or hold commercial loans, and to provide other facilities set forth herein, as may be applicable to 
such Lender, and either it, or the Person exercising discretion in making its decision to make, 
acquire or hold such commercial loans or to provide such other facilities, is experienced in making, 
acquiring or holding such commercial loans or providing such other facilities. 

SECTION 8.08 [Reserved]. 

SECTION 8.09 Administrative Agent May File Proofs of Claim.  In case of the 
pendency of any proceeding under any Debtor Relief Law or any other judicial proceeding relative 
to any Loan Party, the Administrative Agent (irrespective of whether the principal of any Loan 
shall then be due and payable as herein expressed or by declaration or otherwise and irrespective 
of whether the Administrative Agent shall have made any demand on the Borrower) shall be 
entitled and empowered (but not obligated) by intervention in such proceeding or otherwise: 

(a) to file and prove a claim for the whole amount of the principal and interest 
owing and unpaid in respect of the Loans and all other Obligations that are owing and unpaid and 
to file such other documents as may be necessary or advisable in order to have the claims of the 
Lenders and the Administrative Agent (including any claim for the reasonable compensation, 
expenses, disbursements and advances of the Lenders and the Administrative Agent and their 
respective agents and counsel and all other amounts due the Lenders and the Administrative Agent 
under Section 9.03) allowed in such judicial proceeding; and 

(b) to collect and receive any monies or other property payable or deliverable 
on any such claims and to distribute the same; 

and any custodian, receiver, assignee, trustee, liquidator, sequestrator or other similar official in 
any such judicial proceeding is hereby authorized by each Lender to make such payments to the 
Administrative Agent and, in the event that the Administrative Agent shall consent to the making 
of such payments directly to the Lenders, to pay to the Administrative Agent any amount due for 
the reasonable compensation, expenses, disbursements and advances of the Administrative Agent 
and its agents and counsel, and any other amounts due the Administrative Agent under 
Section 9.03. 

SECTION 8.10 Collateral and Guaranty Matters. 

(a) Each Lender hereby further authorizes the Administrative Agent on behalf 
of and for the benefit of the Secured Parties, to be the representative of the Secured Parties with 
respect to the Collateral Documents.  The Lenders irrevocably authorize the Administrative Agent 
to release any Lien on any property granted to or held by Administrative Agent under any Loan 
Document and the guarantees provided by the Loan Parties under any Loan Document (i) upon 
payment in full of the Obligations, (ii) at the time the property subject to such Lien is transferred 
or to be transferred as part of or in connection with any transfer permitted hereunder or under any 
other Loan Document (and the Administrative Agent may rely conclusively on a certificate to that 
effect provided to it by any Loan Party upon its reasonable request without further inquiry) to any 
person other than a Loan Party, or (iii) subject to Section 9.02, if the release of such Lien is 
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approved, authorized or ratified in writing in accordance with Section 9.02.  Without in any way 
diminishing the authority granted to the Administrative Agent under the preceding sentence, within 
ten (10) Business Days after written request by the Administrative Agent at any time, each of the 
Lenders agrees to confirm in writing the Administrative Agent’s authority to release its interest in 
particular types or items of property in accordance with this Section and the failure of any Lender 
to deliver any such requested confirmation shall be deemed to be a confirmation by such Lender 
of the Administrative Agent’s authority. 

(b) Notwithstanding anything to the contrary contained herein or in any other 
Loan Document, the authority to enforce rights and remedies hereunder and under the other Loan 
Documents against the Loan Parties or any of them shall be vested exclusively in, and all actions 
and proceedings at law in connection with such enforcement shall be instituted and maintained 
exclusively by, the Administrative Agent or as the Required Lenders may require or otherwise 
direct, for the benefit of all the Lenders or the Secured Parties, as applicable; provided, however, 
that the foregoing shall not prohibit (i) the Administrative Agent from exercising on its own behalf 
the rights and remedies that inure to its benefit (solely in its capacity as Administrative Agent) 
hereunder and under the other Loan Documents, (ii) [reserved], (iii) any Lender from exercising 
setoff rights in accordance with, and subject to, the terms of this Agreement, or (iv) any Lender 
from filing proofs of claim on its own behalf during the pendency of a proceeding relative to any 
Loan Party under any Debtor Relief Law. 

SECTION 8.11 Erroneous Payments. 

(a) Each Lender hereby agrees that if the Administrative Agent notifies such 
Lender (any such Lender or other recipient, a “Payment Recipient”) in writing that the 
Administrative Agent has determined in its reasonable discretion that the Administrative Agent or 
its Affiliates mistakenly transmitted funds to such Payment Recipient (as a result of a clerical, 
mechanical or technological error, whether or not known to such Payment Recipient) (whether as 
a payment, prepayment or repayment of principal, interest, fees or otherwise; individually and 
collectively, an “Erroneous Payment”) and demands in writing the return of such Erroneous 
Payment (or a portion thereof), such Payment Recipient shall make commercially reasonable 
efforts to promptly return to the Administrative Agent the amount of any such Erroneous Payment 
(or portion thereof) as to which such a written demand was made, in same day funds (in the 
currency so received).  A notice from the Administrative Agent to any Lender under this Section 
8.11(a) shall set forth the facts and circumstances resulting in such Erroneous Payment; provided 
that the Administrative Agent shall not make any demand under this Section 8.11(a) unless the 
notice described herein is delivered within 30 days after the making of the applicable Erroneous 
Payment. 

(b) Each Payment Recipient hereby authorizes the Administrative Agent to set 
off, net and apply any amounts at any time owing to such Payment Recipient under any Loan 
Document against any amount due to the Administrative Agent under the preceding clause (a). 

(c) The Borrower and each other Loan Party hereby agrees that (i) in the event 
an Erroneous Payment (or portion thereof) is not recovered from any Payment Recipient (and 
without limiting the Administrative Agent’s rights and remedies under this Section 8.11), the 
Administrative Agent shall be subrogated to all the rights of such Payment Recipient with respect 
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to such amount and (ii) an Erroneous Payment shall not pay, prepay, repay, discharge or otherwise 
satisfy any Obligations owed by the Borrower or any other Loan Party; provided that this Section 
8.11 shall not be interpreted to increase (or accelerate the due date for), or have the effect of 
increasing (or accelerating the due date for), the Obligations of the Borrower relative to the amount 
(and/or timing for payment) of the Obligations that would have been payable had such Erroneous 
Payment not been made by the Administrative Agent; provided, further, that for the avoidance of 
doubt, immediately preceding clauses (i) and (ii) shall not apply to the extent any such Erroneous 
Payment is, and solely with respect to the amount of such Erroneous Payment that is, comprised 
of funds received by the Administrative Agent from the Borrower for the purpose of making a 
payment on the Obligations.  If the amount of any Erroneous Payment is subsequently recovered 
by the Administrative Agent or its Affiliate, the Administrative Agent or its Affiliate shall return 
to the applicable Payment Recipient either (x) the Loans acquired pursuant to this clause (c), or 
(y) if applicable, the proceeds of such Loans.  

(d) In addition to any rights and remedies of the Administrative Agent provided 
by law, the Administrative Agent shall have the right, without prior notice to any Lender, any such 
notice being expressly waived by such Lender to the extent permitted by applicable law, with 
respect to any Erroneous Payment for which a demand has been made in accordance with this 
Section 8.11 and which has not been returned to the Administrative Agent, to set off and 
appropriate and apply against such amount any and all deposits (general or special, time or 
demand, provisional or final but excluding trust accounts), in any currency, and any other credits, 
indebtedness or claims, in any currency, in each case whether direct or indirect, absolute or 
contingent, matured or unmatured, at any time held or owing by the Administrative Agent or any 
Affiliate, branch or agency thereof to or for the credit or the account of such Lender.  The 
Administrative Agent agrees promptly to notify the Lender after any such setoff and application 
made by Administrative Agent; provided that the failure to give such notice shall not affect the 
validity of such setoff and application. 

(e) Each party’s obligations under this Section 8.11 shall survive the 
resignation or replacement of the Administrative Agent, the termination of the Commitments or 
the repayment, satisfaction or discharge of all Obligations (or any portion thereof) under any Loan 
Document. 

(f) Notwithstanding the foregoing, the Lenders and Payment Recipients shall 
have no obligation under this Section 8.11 to the extent that, as a result of the Erroneous Payment 
or in connection therewith (or as a result of the actions described above), (i) the Liens securing the 
Obligations have been released, the perfection or priority of the Liens has been impaired, or any 
applicable preference period would be deemed re-started or (ii) the applicable Payment Recipient’s 
claim against any Loan Party would be impaired as a result of such Erroneous Payment. 

(g) Notwithstanding anything to the contrary herein or in any other Loan 
Document, none of the Loan Parties shall have any obligations or liabilities directly or indirectly 
arising out of this Section 8.11 in respect of any Erroneous Payment. 
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ARTICLE IX 
 

MISCELLANEOUS 

SECTION 9.01 Notices; Public Information. 

(a) Notices Generally.  Except in the case of notices and other communications 
expressly permitted to be given by telephone (and except as provided in paragraph (b) below), all 
notices and other communications provided for herein shall be in writing and shall be delivered by 
hand or overnight courier service, mailed by certified or registered mail or sent by facsimile or 
email as follows: 

(i) if to the Borrower, to it at 46 Main Street, Suite 339, Monsey, New 
York 10952 (Telephone No. (845) 538-6701; Email: mark@cbrmrealty.com; and 

(ii) if to the Administrative Agent or a Lender, to it at its address (or 
facsimile number or email address) set forth on Schedule 9.01(a) hereto. 

Notices sent by hand or overnight courier service, or mailed by certified or registered mail, shall 
be deemed to have been given when received; notices sent by facsimile shall be deemed to have 
been given when sent (except that, if not given during normal business hours for the recipient, 
shall be deemed to have been given at the opening of business on the next business day for the 
recipient).  Notices delivered through electronic communications, to the extent provided in 
paragraph (b) below, shall be effective as provided in said paragraph (b). 

(b) Electronic Communications.  Notices and other communications to the 
Lenders hereunder may be delivered or furnished by electronic communication (including e-mail, 
FpML, and Internet or intranet websites) pursuant to procedures approved by the Administrative 
Agent, provided that the foregoing shall not apply to notices to any Lender pursuant to Article II 
if such Lender, has notified the Administrative Agent that it is incapable of receiving notices under 
such Article by electronic communication.  The Administrative Agent or the Borrower may agree 
to accept notices and other communications to it hereunder by electronic communications pursuant 
to procedures approved by it; provided that approval of such procedures may be limited to 
particular notices or communications. 

Unless the Administrative Agent otherwise prescribes, (i) notices and other 
communications sent to an e-mail address shall be deemed received upon the sender’s receipt of 
an acknowledgement from the intended recipient (such as by the “return receipt requested” 
function, as available, return e-mail or other written acknowledgement), and (ii) notices or 
communications posted to an Internet or intranet website shall be deemed received upon the 
deemed receipt by the intended recipient, at its e-mail address as described in the foregoing 
clause (i), of notification that such notice or communication is available and identifying the 
website address therefor; provided that, for both clauses (i) and (ii) above, if such notice, email or 
other communication is not sent during the normal business hours of the recipient, such notice or 
communication shall be deemed to have been sent at the opening of business on the next business 
day for the recipient. 
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(c) Change of Address, etc.  Any party hereto may change its address or 
facsimile number for notices and other communications hereunder by notice to the other parties 
hereto. 

SECTION 9.02 Waivers; Amendments. 

(a) No Waiver; Remedies Cumulative; Enforcement.  No failure or delay by 
the Administrative Agent or any Lender in exercising any right, remedy, power or privilege 
hereunder or under any other Loan Document shall operate as a waiver thereof, nor shall any single 
or partial exercise of any such right, remedy, power or privilege, or any abandonment or 
discontinuance of steps to enforce such a right remedy, power or privilege, preclude any other or 
further exercise thereof or the exercise of any other right remedy, power or privilege.  The rights, 
remedies, powers and privileges of the Administrative Agent and the Lenders hereunder and under 
the Loan Documents are cumulative and are not exclusive of any rights, remedies, powers or 
privileges that any such Person would otherwise have. 

(b) Amendments, Etc.  Except as otherwise expressly set forth in this 
Agreement (including Section 2.20), no amendment or waiver of any provision of this Agreement 
or any other Loan Document, and no consent to any departure by the Borrower therefrom, shall be 
effective unless in writing executed by the Borrower and the Required Lenders, and acknowledged 
by the Administrative Agent, or by the Borrower and the Administrative Agent with the consent 
of the Required Lenders, and each such waiver or consent shall be effective only in the specific 
instance and for the specific purpose for which given; provided that no such amendment, waiver 
or consent shall: 

(i) extend or increase any Commitment of any Lender without the 
written consent of such Lender (it being understood that a waiver of any condition 
precedent set forth in Article IV or the waiver of any Default shall not constitute an 
extension or increase of any Commitment of any Lender); 

(ii) reduce the principal of, or rate of interest, including default rate 
interest, specified herein on, any Loan, or any fees or other amounts payable 
hereunder or under any other Loan Document, without the written consent of each 
Lender directly and adversely affected thereby; 

(iii) postpone any date scheduled for any payment of principal of, or 
interest on, any Loan, or any fees or other amounts payable hereunder or under any 
other Loan Document, or reduce the amount of, waive or excuse any such payment, 
without the written consent of each Lender directly and adversely affected thereby; 

(iv) change Section 2.12(b) or Section 2.13 in a manner that would alter 
the pro rata sharing of payments required thereby or change Section 7.02, in each 
case, without the written consent of each Lender directly and adversely affected 
thereby; 

(v) waive any condition set forth in Section 4.01 or 4.02 without the 
written consent of each Lender; or 
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(vi) change any provision of this Section or the percentage in the 
definition of “Required Lenders” or any other provision hereof specifying the 
number or percentage of Lenders required to amend, waive or otherwise modify 
any rights hereunder or make any determination or grant any consent hereunder, 
without the written consent of each Lender; 

(vii) without the written consent of such Lender, release (x) all or 
substantially all the Collateral except to the extent sold or otherwise disposed of in 
a transaction permitted by this Agreement or the other Loan Documents, (y) all or 
substantially all of the value of the guarantees by the Subsidiary Guarantors under 
the Subsidiary Guarantee except to the extent sold or otherwise disposed of in a 
transaction permitted by this Agreement or the other Loan Documents; 

(viii) without the written consent of such Lender, (x) contractually 
subordinate the Borrower’s obligations under this Agreement to pay the 
Obligations or all or substantially all the value of the guarantees under the 
Subsidiary Guarantee or (y) contractually subordinate all or substantially all the 
Collateral from the Liens of the Collateral Agreements; 

provided, further, that no such amendment, waiver or consent shall amend, modify or otherwise 
affect the rights or duties hereunder or under any other Loan Document of the Administrative 
Agent, unless in writing executed by the Administrative Agent in addition to the Borrower and the 
Lenders required above. 

Notwithstanding anything herein to the contrary, no Defaulting Lender shall have 
any right to approve or disapprove any amendment, waiver or consent hereunder (and any 
amendment, waiver or consent that by its terms requires the consent of all the Lenders or each 
affected Lender may be effected with the consent of the applicable Lenders other than Defaulting 
Lenders, except that (x) the Commitment of any Defaulting Lender may not be increased or 
extended, or the maturity of any of its Loan may not be extended, the rate of interest on any of its 
Loans may not be reduced and the principal amount of any of its Loans may not be forgiven, in 
each case without the consent of such Defaulting Lender and (y) any amendment, waiver or 
consent requiring the consent of all the Lenders or each affected Lender that by its terms affects 
any Defaulting Lender more adversely than the other affected Lenders shall require the consent of 
such Defaulting Lender. 

In addition, notwithstanding anything in this Section to the contrary, if the 
Administrative Agent and the Borrower shall have jointly identified an obvious error or any error 
or omission of a technical nature, in each case, in any provision of the Loan Documents, then the 
Administrative Agent and the Borrower shall be permitted to amend such provision, and, in each 
case, such amendment shall become effective without any further action or consent of any other 
party to any Loan Document if the same is not objected to in writing by the Required Lenders to 
the Administrative Agent within ten Business Days following receipt of notice thereof. 

SECTION 9.03 Expenses; Indemnity; Damage Waive. 
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(a) Costs and Expenses.  The Borrower shall pay (i) all reasonable and 
documented out-of-pocket costs and expenses incurred by the Administrative Agent, the Lenders, 
and their respective Affiliates (including costs and expenses for Other Taxes, appraisals, 
background checks, travel (including lodging and meals while travelling), accountants, auditors, 
consultants, and the reasonable fees, charges and disbursements of separate counsel for each of the 
Administrative Agent and the Lenders), in connection with the preparation, negotiation, execution, 
delivery and administration of this Agreement and the other Loan Documents, or any amendments, 
modifications or waivers of the provisions hereof or thereof (whether or not the transactions 
contemplated hereby or thereby shall be consummated), and (ii) all out-of-pocket expenses 
incurred by the Administrative Agent or any Lender (including Other Taxes, the fees, charges and 
disbursements of separate counsel for each of the Administrative Agent and the Lenders, in 
connection with the enforcement or protection of its rights (A) in connection with this Agreement 
and the other Loan Documents, including its rights under this Section, or (B) in connection with 
the Loans made hereunder, including all such out-of-pocket expenses incurred during any workout, 
restructuring or negotiations in respect of such Loans. The Administrative Agent and the Lenders 
acknowledge that the Borrower has deposited (i) $75,000 to Kramer Levin Naftalis & Frankel 
LLP, counsel to the Lenders, prior to the Closing Date as an advance payment of the fees, charges 
and disbursements of such counsel and (ii) $75,000 to the Lenders prior to the Closing Date as an 
earnest money deposit (the “Earnest Money Deposit”) . 

(b) Indemnification by the Borrower.  The Borrower shall indemnify the 
Administrative Agent and each Lender, and each Related Party of any of the foregoing Persons 
(each such Person being called an “Indemnitee”) against, and hold each Indemnitee harmless from, 
any and all losses, claims, damages, liabilities and related expenses (including the documented 
fees, charges and disbursements of any counsel for any Indemnitee, incurred by any Indemnitee or 
asserted against any Indemnitee by any Person (including the Borrower) arising out of, in 
connection with, or as a result of (i) the execution or delivery of this Agreement, any other Loan 
Document or any agreement or instrument contemplated hereby or thereby, the performance by 
the parties hereto of their respective obligations hereunder or thereunder or the consummation of 
the transactions contemplated hereby or thereby, or the  receipt of any Collateral or the exercise of 
any remedies against any Collateral, (ii) any Loan or the use or proposed use of the proceeds 
therefrom, (iii) any environmental liability related in any way to the Borrower, any Loan Party, or 
the Collateral, or (iv) any actual or prospective claim, litigation, investigation or proceeding 
relating to any of the foregoing, whether based on contract, tort or any other theory, whether 
brought by a third party or by the Borrower, and regardless of whether any Indemnitee is a party 
thereto; provided that such indemnity shall not, as to any Indemnitee, be available to the extent 
that such losses, claims, damages, liabilities or related expenses (x) are determined by a court of 
competent jurisdiction by final and nonappealable judgment to have resulted from the gross 
negligence or willful misconduct of such Indemnitee, (y) result from a claim brought by the 
Borrower against an Indemnitee for breach in bad faith of such Indemnitee’s obligations hereunder 
or under any other Loan Document, if the Borrower has obtained a final and nonappealable 
judgment in its favor on such claim as determined by a court of competent jurisdiction or (z) result 
from a claim not involving an act or omission of the Borrower and that is brought by an Indemnitee 
against another Indemnitee (other than against the Administrative Agent in its capacity as such). 
Paragraph (b) of this Section shall not apply with respect to Taxes other than any Taxes that 
represent losses, claims, damages, etc. arising from any non-Tax claim. 
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(c) Reimbursement by Lenders.  To the extent that the Borrower for any reason 
fails to indefeasibly pay any amount required under paragraph (a) or (b) of this Section to be paid 
by it to the Administrative Agent (or any sub-agent thereof) or any Related Party of the foregoing, 
each Lender severally agrees to pay to the Administrative Agent (or any such sub-agent) or such 
Related Party, as the case may be, such Lender’s pro rata share (determined as of the time that the 
applicable unreimbursed expense or indemnity payment is sought based on each Lender’s 
Applicable Percentage at such time) of such unpaid amount (including any such unpaid amount in 
respect of a claim asserted by such Lender); provided that the unreimbursed expense or 
indemnified loss, claim, damage, liability or related expense, as the case may be, was incurred by 
or asserted against the Administrative Agent (or any such sub-agent), in its capacity as such, or 
against any Related Party of any of the foregoing acting for the Administrative Agent (or any such 
sub-agent), in connection with such capacity.  The obligations of the Lenders under this 
paragraph (c) are subject to the provisions of Section 2.12(e). 

(d) Waiver of Consequential Damages, Etc.  To the fullest extent permitted by 
Applicable Law, the Borrower shall not assert, and hereby waives, any claim against any 
Indemnitee, on any theory of liability, for special, indirect, consequential or punitive damages (as 
opposed to direct or actual damages) arising out of, in connection with, or as a result of, this 
Agreement, any other Loan Document or any agreement or instrument contemplated hereby, the 
transactions contemplated hereby or thereby, any Loan, or the use of the proceeds thereof.  No 
Indemnitee referred to in paragraph (b) above shall be liable for any damages arising from the use 
by unintended recipients of any information or other materials distributed by it through 
telecommunications, electronic or other information transmission systems in connection with this 
Agreement or the other Loan Documents or the transactions contemplated hereby or thereby. 

(e) Payments.  All amounts due under this Section shall be payable not later 
than fifteen (15) days after demand therefor. 

(f) Survival.  Each party’s obligations under this Section shall survive the 
termination of the Loan Documents and payment of the obligations hereunder. 

SECTION 9.04 Successors and Assigns. 

(a) Successors and Assigns Generally.  The provisions of this Agreement shall 
be binding upon and inure to the benefit of the parties hereto and their respective successors and 
assigns permitted hereby, except that no Loan Party may assign or otherwise transfer any of its 
rights or obligations hereunder without the prior written consent of the Administrative Agent and 
each Lender (and any other attempted assignment or transfer by any party hereto shall be null and 
void), and no Lender may assign or otherwise transfer any of its rights or obligations hereunder 
except (i) to an assignee in accordance with the provisions of paragraph (b) of this Section, (ii) by 
way of participation in accordance with the provisions of paragraph (d) of this Section, or (iii) by 
way of pledge or assignment of a security interest subject to the restrictions of paragraph (e) of 
this Section.  Nothing in this Agreement, expressed or implied, shall be construed to confer upon 
any Person (other than the parties hereto, their respective successors and assigns permitted hereby, 
Participants to the extent provided in paragraph (d) of this Section and, to the extent expressly 
contemplated hereby, the Related Parties of each of the Administrative Agent and the Lenders) 
any legal or equitable right, remedy or claim under or by reason of this Agreement. 
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(b) Assignments by Lenders.  Any Lender may at any time assign to one or 
more assignees all or a portion of its rights and obligations under this Agreement (including all or 
a portion of its Commitment and the Loans at the time owing to it); provided that any such 
assignment shall be subject to the following conditions: 

(i) Minimum Amounts. 

(A) in the case of an assignment of the entire remaining amount 
of the assigning Lender’s Commitment or the Loans at the time owing to it 
or contemporaneous assignments to or by related Approved Funds 
(determined after giving effect to such assignments) that equal at least the 
amount specified in paragraph (b)(i)(B) of this Section in the aggregate or 
in the case of an assignment to a Lender, an Affiliate of a Lender or an 
Approved Fund, no minimum amount need be assigned; and 

(B) in any case not described in paragraph (b)(i)(A) of this 
Section, the aggregate amount of the Commitment (which for this purpose 
includes Loans outstanding thereunder) or, if the Commitment is not then 
in effect, the principal outstanding balance of the Loans of the assigning 
Lender subject to each such assignment (determined as of the date the 
Assignment and Assumption with respect to such assignment is delivered 
to the Administrative Agent or, if “Trade Date” is specified in the 
Assignment and Assumption, as of the Trade Date) shall not be less than 
$1,000,000, unless each of the Administrative Agent and, so long as no 
Default or Event of Default has occurred and is continuing, the Borrower 
otherwise consents (each such consent not to be unreasonably withheld or 
delayed). 

(ii) Proportionate Amounts.  Each partial assignment shall be made as 
an assignment of a proportionate part of all the assigning Lender’s rights and 
obligations under this Agreement with respect to the Loan or the Commitment 
assigned. 

(iii) Required Consents.  No consent shall be required for any 
assignment by the Lenders except to the extent required by paragraph (b)(i)(B) of 
this Section regarding the minimum amount that may be assigned and except that: 

(A) the consent of the Borrower (such consent not to be 
unreasonably withheld or delayed) shall be required unless (x) a Default or 
Event of Default has occurred and is continuing at the time of such 
assignment, or (y) such assignment is to a Lender, an Affiliate of a Lender 
or an Approved Fund; provided that the Borrower shall be deemed to have 
consented to any such assignment unless it shall object thereto by written 
notice to the Administrative Agent within five Business Days after having 
received notice thereof; and 
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(B) the consent of the Administrative Agent (such consent not to 
be unreasonably withheld or delayed) shall be required for assignments to a 
Person that is not a Lender, an Affiliate of a Lender or an Approved Fund. 

(iv) Assignment and Assumption.  The parties to each assignment shall 
execute and deliver to the Administrative Agent an Assignment and Assumption, 
and the assigning lender shall pay a processing and recordation fee of $3,500 to the 
Administrative Agent; provided that the Administrative Agent may, in its sole 
discretion, elect to waive such processing and recordation fee in the case of any 
assignment.  

(v) No Assignment to Certain Persons.  No such assignment shall be 
made to (A) the Borrower or any of the Borrower’s Affiliates or Subsidiaries or (B) 
any Defaulting Lender or any of its Subsidiaries, or any Person who, upon 
becoming a Lender hereunder, would constitute a Defaulting Lender or a 
Subsidiary thereof. 

(vi) No Assignment to Natural Persons.  No such assignment shall be 
made to a natural person (or a holding company, investment vehicle or trust for, or 
owned and operated for the primary benefit of, a natural person). 

(vii) Certain Additional Payments.  In connection with any assignment of 
rights and obligations of any Defaulting Lender hereunder, no such assignment 
shall be effective unless and until, in addition to the other conditions thereto set 
forth herein, the parties to the assignment shall make such additional payments to 
the Administrative Agent in an aggregate amount sufficient, upon distribution 
thereof as appropriate (which may be outright payment, purchases by the assignee 
of participations or subparticipations, or other compensating actions, including 
funding, with the consent of the Borrower and the Administrative Agent, the 
applicable pro rata share of Loans previously requested but not funded by the 
Defaulting Lender, to each of which the applicable assignee and assignor hereby 
irrevocably consent), to (x) pay and satisfy in full all payment liabilities then owed 
by such Defaulting Lender to the Administrative Agent, and each other Lender 
hereunder (and interest accrued thereon), and (y) acquire (and fund as appropriate) 
its full pro rata share of all Loans in accordance with its Applicable Percentage.  
Notwithstanding the foregoing, in the event that any assignment of rights and 
obligations of any Defaulting Lender hereunder shall become effective under 
Applicable Law without compliance with the provisions of this paragraph, then the 
assignee of such interest shall be deemed to be a Defaulting Lender for all purposes 
of this Agreement until such compliance occurs. 

Subject to acceptance and recording thereof by the Administrative Agent pursuant to paragraph (c) 
of this Section, from and after the effective date specified in each Assignment and Assumption, 
the assignee thereunder shall be a party to this Agreement and, to the extent of the interest assigned 
by such Assignment and Assumption, have the rights and obligations of a Lender under this 
Agreement, and the assigning Lender thereunder shall, to the extent of the interest assigned by 
such Assignment and Assumption, be released from its obligations under this Agreement (and, in 
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the case of an Assignment and Assumption covering all of the assigning Lender’s rights and 
obligations under this Agreement, such Lender shall cease to be a party hereto) but shall continue 
to be entitled to the benefits of Sections 2.15 and 9.03 with respect to facts and circumstances 
occurring prior to the effective date of such assignment; provided, that except to the extent 
otherwise expressly agreed by the affected parties, no assignment by a Defaulting Lender will 
constitute a waiver or release of any claim of any party hereunder arising from that Lender’s having 
been a Defaulting Lender.  Any assignment or transfer by a Lender of rights or obligations under 
this Agreement that does not comply with this paragraph shall be treated for purposes of this 
Agreement as a sale by such Lender of a participation in such rights and obligations in accordance 
with paragraph (d) of this Section. 

(c) Register.  The Administrative Agent, acting solely for this purpose as an 
agent of the Borrower, shall maintain at one of its offices in a copy of each Assignment and 
Assumption delivered to it and a register for the recordation of the names and addresses of the 
Lenders, and the Commitments of, and principal amounts (and stated interest) of the Loans owing 
to, each Lender pursuant to the terms hereof from time to time (the “Register”).  The entries in the 
Register shall be conclusive absent manifest error, and the Borrower, the Administrative Agent, 
and the Lenders shall treat each Person whose name is recorded in the Register pursuant to the 
terms hereof as a Lender hereunder for all purposes of this Agreement.  The Register shall be 
available for inspection by the Borrower and any Lender, at any reasonable time and from time to 
time upon reasonable prior notice. 

(d) Participations.  Any Lender may at any time, with the consent of the 
Borrower (which consent shall not be unreasonably withheld or delayed and shall not be required 
if a Default or Event of Default shall have occurred and be continuing), but without notice to the 
Administrative Agent, sell participations to any Person (other than a natural person, or a holding 
company, investment vehicle or trust for, or owned and operated for the primary benefit of, a 
natural person, or the Borrower or any of the Borrower’s Affiliates or Subsidiaries) (each, a 
“Participant”) in all or a portion of such Lender’s rights or obligations under this Agreement 
(including all or a portion of its Commitment or the Loans owing to it); provided that (i) such 
Lender’s obligations under this Agreement shall remain unchanged, (ii) such Lender shall remain 
solely responsible to the other parties hereto for the performance of such obligations, and (iii) the 
Borrower, the Administrative Agent, and the Lenders shall continue to deal solely and directly 
with such Lender in connection with such Lender’s rights and obligations under this Agreement.  
For the avoidance of doubt, each Lender shall be responsible for the indemnity under 
Section 9.03(b) with respect to any payments made by such Lender to its Participant(s). 

Any agreement or instrument pursuant to which a Lender sells such a participation 
shall provide that such Lender shall retain the sole right to enforce this Agreement and to approve 
any amendment, modification or waiver of any provision of this Agreement; provided that such 
agreement or instrument may provide that such Lender will not, without the consent of the 
Participant, agree to any amendment, modification or waiver described in Section 9.02(b)(i) 
through (viii) that affects such Participant.  The Borrower agrees that each Participant shall be 
entitled to the benefits of Sections 2.14, 2.15 and 2.16 (subject to the requirements and limitations 
therein, including the requirements under Section 2.16(g) (it being understood that the 
documentation required under Section 2.16(g) shall be delivered to the participating Lender)) to 
the same extent as if it were a Lender and had acquired its interest by assignment pursuant to 
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paragraph (b) of this Section; provided that such Participant (A) agrees to be subject to the 
provisions of Section 2.19 as if it were an assignee under paragraph (b) of this Section; and 
(B) shall not be entitled to receive any greater payment under Section 2.15 or 2.16, with respect to 
any participation, than its participating Lender would have been entitled to receive, except to the 
extent such entitlement to receive a greater payment results from a Change in Law that occurs after 
the Participant acquired the applicable participation.  Each Lender that sells a participation agrees, 
at the Borrower’s request and expense, to use reasonable efforts to cooperate with the Borrower to 
effectuate the provisions of Section 2.19(b) with respect to any Participant.  To the extent permitted 
by law, each Participant also shall be entitled to the benefits of Section 9.08 as though it were a 
Lender; provided that such Participant agrees to be subject to Section 2.13 as though it were a 
Lender.  Each Lender that sells a participation shall, acting solely for this purpose as a non-
fiduciary agent of the Borrower, maintain a register on which it enters the name and address of 
each Participant and the principal amounts (and stated interest) of each Participant’s interest in the 
Loans or other obligations under the Loan Documents (the “Participant Register”); provided that 
no Lender shall have any obligation to disclose all or any portion of the Participant Register 
(including the identity of any Participant or any information relating to a Participant’s interest in 
any commitments, loans, or its other obligations under any Loan Document) to any Person except 
to the extent that such disclosure is necessary to establish that such commitment, loan, letter of 
credit or other obligation is in registered form under Section 5f.103-1(c) of the United States 
Treasury Regulations.  The entries in the Participant Register shall be conclusive absent manifest 
error, and such Lender shall treat each Person whose name is recorded in the Participant Register 
as the owner of such participation for all purposes of this Agreement notwithstanding any notice 
to the contrary.  For the avoidance of doubt, the Administrative Agent (in its capacity as 
Administrative Agent) shall have no responsibility for maintaining a Participant Register. 

(e) Certain Pledges.  Any Lender may at any time pledge or assign a security 
interest in all or any portion of its rights under this Agreement to secure obligations of such Lender, 
including any pledge or assignment to secure obligations to a Federal Reserve Bank; provided that 
no such pledge or assignment shall release such Lender from any of its obligations hereunder or 
substitute any such pledgee or assignee for such Lender as a party hereto. 

(f) Regulatory Matters. Notwithstanding any provision in this Agreement to 
the contrary, no Lender may, directly or indirectly, sell, transfer, assign, or otherwise grant or 
convey (including, without limitation, by assignment, pledge, hypothecation, loan, participation, 
derivative or other transaction or arrangement) (a “Transfer”) any Loan or any economic or other 
interest therein, in whole or in part (an “Interest”) to any other party, unless such party is, at the 
time or times of each such Transfer, a Qualified Purchaser.  Any Transfer or attempted Transfer 
that does not comply with all applicable terms and conditions of this Agreement shall be null and 
void. 

SECTION 9.05 Survival.  All covenants, agreements, representations and 
warranties made by the Borrower herein and in any Loan Document or other documents delivered 
in connection herewith or therewith or pursuant hereto or thereto shall be considered to have been 
relied upon by the other parties hereto and shall survive the execution and delivery hereof and 
thereof and the making of the Term Loans hereunder, regardless of any investigation made by any 
such other party or on its behalf and notwithstanding that the Administrative Agent or any Lender 
may have had notice or knowledge of any Default at the time of the making of any Term Loan, 
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and shall continue in full force and effect as long as any Loan or any other Obligation hereunder 
shall remain unpaid or unsatisfied and so long as the Commitments have not expired or been 
terminated.  The provisions of Sections 2.06(g), 2.14, 2.15, 2.16. 9.03, 9.15 and Article VIII shall 
survive and remain in full force and effect regardless of the consummation of the transactions 
contemplated hereby, the payment in full of the Obligations, the expiration or termination the 
Commitments or the termination of this Agreement or any provision hereof. 

SECTION 9.06 Counterparts; Integration; Effectiveness; Electronic Execution. 

(a) Counterparts; Integration; Effectiveness.  This Agreement may be executed 
in counterparts (and by different parties hereto in different counterparts), each of which shall 
constitute an original, but all of which when taken together shall constitute a single contract.  This 
Agreement and the other Loan Documents, and any separate letter agreements with respect to fees 
payable to the Administrative Agent, constitute the entire contract among the parties relating to 
the subject matter hereof and supersede any and all previous agreements and understandings, oral 
or written, relating to the subject matter hereof.  Except as provided in Section 4.01, this 
Agreement shall become effective when it shall have been executed by the Administrative Agent 
and when the Administrative Agent shall have received counterparts hereof that, when taken 
together, bear the signatures of each of the other parties hereto.  Delivery of an executed 
counterpart of a signature page of this Agreement by facsimile or in electronic (e.g., “pdf” or “tif”) 
format shall be effective as delivery of a manually executed counterpart of this Agreement. 

(b) Electronic Execution of Loan Documents.  The words “execution,” 
“signed,” “signature,” and words of like import in this Agreement and the other Loan Documents 
including any Assignment and Assumption shall be deemed to include electronic signatures or 
electronic records, each of which shall be of the same legal effect, validity or enforceability as a 
manually executed signature or the use of a paper-based recordkeeping system, as the case may 
be, to the extent and as provided for in any Applicable Law, including the Federal Electronic 
Signatures in Global and National Commerce Act, the New York State Electronic Signatures and 
Records Act, or any other similar state laws based on the Uniform Electronic Transactions Act. 

SECTION 9.07 Severability.  If any provision of this Agreement or the other 
Loan Documents is held to be illegal, invalid or unenforceable, (a) the legality, validity and 
enforceability of the remaining provisions of this Agreement and the other Loan Documents shall 
not be affected or impaired thereby and (b) the parties shall endeavor in good faith negotiations to 
replace the illegal, invalid or unenforceable provisions with valid provisions the economic effect 
of which comes as close as possible to that of the illegal, invalid or unenforceable provisions.  The 
invalidity of a provision in a particular jurisdiction shall not invalidate or render unenforceable 
such provision in any other jurisdiction.  Without limiting the foregoing provisions of this Section, 
if and to the extent that the enforceability of any provision of this Agreement relating to Defaulting 
Lenders shall be limited by Debtor Relief Laws, as determined in good faith by the Administrative 
Agent then such provision shall be deemed to be in effect only to the extent not so limited. 

SECTION 9.08 Right of Setoff.  If an Event of Default shall have occurred and 
be continuing, each Lender and each of its branches and Affiliates is hereby authorized at any time 
and from time to time, to the fullest extent permitted by Applicable Law, to set off and apply any 
and all deposits (general or special, time or demand, provisional or final, in whatever currency) at 
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any time held, and other obligations (in whatever currency) at any time owing, by such Lender or 
any such branch or Affiliate, to or for the credit or the account of the Borrower against any and all 
of the obligations of the Borrower now or hereafter existing under this Agreement or any other 
Loan Document to such Lender or its branches or Affiliates, irrespective of whether or not such 
Lender, branch or Affiliate shall have made any demand under this Agreement or any other Loan 
Document and although such obligations of the Borrower may be contingent or unmatured or are 
owed to a branch office or Affiliate of such Lender different from the branch office or Affiliate 
holding such deposit or obligated on such indebtedness; provided that in the event that any 
Defaulting Lender shall exercise any such right of setoff, (x) all amounts so set off shall be paid 
over immediately to the Administrative Agent for further application in accordance with the 
provisions of Section 2.21 and, pending such payment, shall be segregated by such Defaulting 
Lender from its other funds and deemed held in trust for the benefit of the Administrative Agent 
and the Lenders, and (y) the Defaulting Lender shall provide promptly to the Administrative Agent 
a statement describing in reasonable detail the Obligations owing to such Defaulting Lender as to 
which it exercised such right of setoff.  The rights of each Lender and its branches and Affiliates 
under this Section are in addition to other rights and remedies (including other rights of setoff) that 
such Lender or its branches and Affiliates may have.  Each Lender agrees to notify the Borrower 
and the Administrative Agent promptly after any such setoff and application; provided that the 
failure to give such notice shall not affect the validity of such setoff and application. 

SECTION 9.09 Governing Law; Jurisdiction; Etc. 

(a) Governing Law.  This Agreement and the other Loan Documents and any 
claims, controversy, dispute or cause of action (whether in contract or tort or otherwise) based 
upon, arising out of or relating to this Agreement or any other Loan Document (except, as to any 
other Loan Document, as expressly set forth therein) and the transactions contemplated hereby and 
thereby shall be governed by, and construed and enforced in accordance with, the law of the State 
of New York. 

(b) Jurisdiction.  The Borrower irrevocably and unconditionally agrees that it 
will not commence any action, litigation or proceeding of any kind or description, whether in law 
or equity, whether in contract or in tort or otherwise, against the Administrative Agent, any Lender, 
or any Related Party of the foregoing in any way relating to this Agreement or any other Loan 
Document or the transactions relating hereto or thereto, in any forum other than the courts of the 
State of New York sitting in New York County, and of the United States District Court for the 
Southern District of New York sitting in New York County, and any appellate court from any 
thereof, and each of the parties hereto irrevocably and unconditionally submits to the jurisdiction 
of such courts and agrees that all claims in respect of any such action, litigation or proceeding may 
be heard and determined in such New York State court or, to the fullest extent permitted by 
Applicable Law, in such federal court.  Each of the parties hereto agrees that a final judgment in 
any such action, litigation or proceeding shall be conclusive and may be enforced in other 
jurisdictions by suit on the judgment or in any other manner provided by law.  Nothing in this 
Agreement or in any other Loan Document shall affect any right that the Administrative Agent or 
any Lender may otherwise have to bring any action or proceeding relating to this Agreement or 
any other Loan Document against the Borrower or its properties in the courts of any jurisdiction. 
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(c) Waiver of Venue.  The Borrower irrevocably and unconditionally waives, 
to the fullest extent permitted by Applicable Law, any objection that it may now or hereafter have 
to the laying of venue of any action or proceeding arising out of or relating to this Agreement or 
any other Loan Document in any court referred to in paragraph (b) of this Section.  Each of the 
parties hereto hereby irrevocably waives, to the fullest extent permitted by Applicable Law, the 
defense of an inconvenient forum to the maintenance of such action or proceeding in any such 
court. 

(d) Service of Process.  Each party hereto irrevocably consents to service of 
process in the manner provided for notices in Section 9.01.  Nothing in this Agreement will affect 
the right of any party hereto to serve process in any other manner permitted by Applicable Law. 

SECTION 9.10 WAIVER OF JURY TRIAL.  EACH PARTY HERETO 
HEREBY IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY 
APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL 
PROCEEDING DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS 
AGREEMENT OR ANY OTHER LOAN DOCUMENT OR THE TRANSACTIONS 
CONTEMPLATED HEREBY OR THEREBY (WHETHER BASED ON CONTRACT, TORT 
OR ANY OTHER THEORY).  EACH PARTY HERETO (A) CERTIFIES THAT NO 
REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER PERSON HAS 
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PERSON WOULD 
NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER 
AND (B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT AND THE OTHER LOAN DOCUMENTS 
BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS 
SECTION. 

SECTION 9.11 Headings.  Article and Section headings and the Table of 
Contents used herein are for convenience of reference only, are not part of this Agreement and 
shall not affect the construction of, or be taken into consideration in interpreting, this Agreement. 

SECTION 9.12 Treatment of Certain Information; Confidentiality.  Each of the 
Administrative Agent and the Lenders agree to maintain the confidentiality of the Information (as 
defined below), except that Information may be disclosed (a) to its Related Parties in the ordinary 
course of business (it being understood that the Persons to whom such disclosure is made will be 
informed of the confidential nature of such Information and directed to keep such Information 
confidential); (b) to the extent required or requested by any regulatory authority purporting to have 
jurisdiction over such Person or its Related Parties (including any self-regulatory authority, such 
as the National Association of Insurance Commissioners); (c) to the extent required by Applicable 
Laws or by any subpoena or similar legal process; (d) to any other party hereto; (e) solely to the 
extent necessary to exercise any remedies hereunder or under any other Loan Document or any 
action or proceeding relating to this Agreement or any other Loan Document or the enforcement 
of rights hereunder or thereunder; (f) subject to the consent of the Borrower (which consent (i) 
shall not be unreasonably withheld or delayed, (ii) shall be deemed given unless the Borrower shall 
object by written notice to the Lender within five Business Days after having received notice 
thereof, and (iii) shall not be required if a Default or Event of Default shall have occurred and be 
continuing), and to receipt of an agreement containing provisions substantially the same as (or no 
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less restrictive than) those of this Section, to (i) any assignee of or Participant in, or any prospective 
assignee of or Participant in, any of its rights and obligations under this Agreement, or (ii) any 
actual or prospective party (or its Related Parties) to any swap, derivative or other transaction 
under which payments are to be made by reference to the Borrower and its obligations, this 
Agreement or payments hereunder; (g) with the consent of the Borrower; or (h) to the extent such 
Information (x) becomes publicly available other than as a result of a breach of this Section, or 
(y) becomes available to the Administrative Agent, any Lender, or any of their respective branches 
or Affiliates on a nonconfidential basis from a source other than the Borrower who did not acquire 
such information as a result of a breach of this Section. 

For purposes of this Section, “Information” means all information received from 
the Borrower or any of its Subsidiaries relating to the Borrower or any of its Subsidiaries or any 
of their respective businesses, other than any such information that is available to the 
Administrative Agent or any Lender on a nonconfidential basis prior to disclosure by the Borrower 
or any of its Subsidiaries; provided that, in the case of information received from the Borrower or 
any of its Subsidiaries after the date hereof, such information is clearly identified at the time of 
delivery as confidential.  Any Person required to maintain the confidentiality of Information as 
provided in this Section shall be considered to have complied with its obligation to do so if such 
Person has exercised the same degree of care to maintain the confidentiality of such Information 
as such Person would accord to its own confidential information. 

SECTION 9.13 PATRIOT Act.  Each Lender subject to the PATRIOT Act 
hereby notifies the Borrower that, pursuant to the requirements of the PATRIOT Act, it may be 
required to obtain, verify and record information that identifies the Borrower, which information 
includes the name and address of the Borrower and other information that will allow such Lender 
to identify the Borrower in accordance with the PATRIOT Act. 

SECTION 9.14 Interest Rate Limitation.  Notwithstanding anything herein to the 
contrary, if at any time the interest rate applicable to any Loan or other Obligation owing under 
this Agreement, together with all fees, charges and other amounts that are treated as interest on 
such Loan or other Obligation under Applicable Law (collectively, “charges”), shall exceed the 
maximum lawful rate (the “Maximum Rate”) that may be contracted for, charged, taken, received 
or reserved by the Lender or other Person holding such Loan or other Obligation in accordance 
with Applicable Law, the rate of interest payable in respect of such Loan or other Obligation 
hereunder, together with all charges payable in respect thereof, shall be limited to the Maximum 
Rate.  To the extent lawful, the interest and charges that would have been paid in respect of such 
Loan or other Obligation but were not paid as a result of the operation of this Section shall be 
cumulated and the interest and charges payable to such Lender or other Person in respect of other 
Loans or Obligations or periods shall be increased (but not above the amount collectible at the 
Maximum Rate therefor) until such cumulated amount, together with interest thereon at the Federal 
Funds Rate for each day to the date of repayment, shall have been received by such Lender or other 
Person.  Any amount collected by such Lender or other Person that exceeds the maximum amount 
collectible at the Maximum Rate shall be applied to the reduction of the principal balance of such 
Loan or other Obligation or refunded to the Borrower so that at no time shall the interest and 
charges paid or payable in respect of such Loan or other Obligation exceed the maximum amount 
collectible at the Maximum Rate. 
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SECTION 9.15 Payments Set Aside.  To the extent that any payment by or on 
behalf of the Borrower is made to the Administrative Agent or any Lender, or the Administrative 
Agent or any Lender exercises its right of setoff, and such payment or the proceeds of such setoff 
or any part thereof is subsequently invalidated, declared to be fraudulent or preferential, set aside 
or required (including pursuant to any settlement entered into by the Administrative Agent (at the 
written direction of the Required Lenders)) to be repaid to a trustee, receiver or any other party, in 
connection with any proceeding under any Debtor Relief Law or otherwise, then (a) to the extent 
of such recovery, the obligation or part thereof originally intended to be satisfied shall be revived 
and continued in full force and effect as if such payment had not been made or such setoff had not 
occurred, and (b) each Lender severally agrees to pay to the Administrative Agent upon demand 
its applicable share (without duplication) of any amount so recovered from or repaid by the 
Administrative Agent, plus interest thereon from the date of such demand to the date such payment 
is made at a rate per annum equal to the Federal Funds Rate from time to time in effect. 

SECTION 9.16 No Advisory or Fiduciary Responsibility.  In connection with all 
aspects of each transaction contemplated hereby (including in connection with any amendment, 
waiver or other modification hereof or of any other Loan Document), the Borrower acknowledges 
and agrees, and acknowledges its Affiliates’ understanding, that:  (a) (i) no fiduciary, advisory or 
agency relationship between the Borrower and its Subsidiaries and the Administrative Agent or 
any Lender is intended to be or has been created in respect of the transactions contemplated hereby 
or by the other Loan Documents, irrespective of whether the Administrative Agent or any Lender 
has advised or is advising the Borrower or any Subsidiary on other matters, (ii) the services 
regarding this Agreement provided by the Administrative Agent and the Lenders are arm’s-length 
commercial transactions between the Borrower and its Affiliates, on the one hand, and the 
Administrative Agent and the Lenders, on the other hand, (iii) the Borrower has consulted its own 
legal, accounting, regulatory and tax advisors to the extent that it has deemed appropriate and 
(iv) the Borrower is capable of evaluating, and understands and accepts, the terms, risks and 
conditions of the transactions contemplated hereby and by the other Loan Documents; and 
(b) (i) the Administrative Agent and the Lenders each is and has been acting solely as a principal 
and, except as expressly agreed in writing by the relevant parties, has not been, is not, and will not 
be acting as an advisor, agent or fiduciary for the Borrower or any of its Affiliates, or any other 
Person; (ii) none of the Administrative Agent and the Lenders has any obligation to the Borrower 
or any of its Affiliates with respect to the transactions contemplated hereby except those 
obligations expressly set forth herein and in the other Loan Documents; and (iii)  the 
Administrative Agent and the Lenders and their respective branches and Affiliates may be 
engaged, for their own accounts or the accounts of customers, in a broad range of transactions that 
involve interests that differ from those of the Borrower and its Affiliates, and none of the 
Administrative Agent and the Lenders has any obligation to disclose any of such interests to the 
Borrower or its Affiliates.  To the fullest extent permitted by Law, the Borrower hereby waives 
and releases any claims that it may have against any of the Administrative Agent and the Lenders 
with respect to any breach or alleged breach of agency or fiduciary duty in connection with any 
aspect of any transaction contemplated hereby.
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[Signature Page to Credit Agreement] 

ACQUIOM AGENCY SERVICES LLC, 
as Administrative Agent 

By_________________________ 
Name: 
Title: 

Jennifer Anderson
Senior Director
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[Signature Page to Credit Agreement] 

ACQUIOM AGENCY SERVICES LLC, 
as Administrative Agent 

By_________________________ 
Name: 
Title: 

CLOVER PRIVATE CREDIT OPPORTUNITIES 
ORIGINATION II LP, as a Lender 

By: UBS O’Connor LLC, its investment manager 

By_________________________ 
Name: Rodrigo Trelles 
Title: Managing Director 

By_________________________ 
Name: Baxter Wasson 
Title: Managing Director 

CLOVER PRIVATE CREDIT OPPORTUNITIES 
ORIGINATION (LEVERED) II LP, as a Lender 

By: UBS O’Connor LLC, its investment manager 

By_________________________ 
Name: Rodrigo Trelles 
Title: Managing Director 

By_________________________ 
Name: Baxter Wasson 
Title: Managing Director 
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Schedule 1.01 

Borrowing Base Schedule 

Specified Real 
Property Asset 

Specified 
Collateral Value 

Specified Collateral 
Indebtedness 

Specified 
Pledged 

Percentage 

Borrowing Base 
Contribution 

600 Town Center 
Dearborn, MI 48126 

$38,800,000.00 $16,574,359.00 95% $11,899,358.95 

4900 Delano Road 
College Park, GA  

$19,000,000.00 $10,240,000.00 59% $2,365,900.00 
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Schedule 2.01 

Commitments and Lenders 

Name of Lender Commitment 

Clover Private Credit Opportunities Origination II LP $6,398,000.00 

Clover Private Credit Opportunities Origination (Levered) II LP $13,602,000.00 

TOTAL $20,000,000.00 
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Schedule 3.01 

Domicile and Primary Residence 

41 Powder Horn Drive 
Suffern, New York 10901 
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Schedule 3.06 

Litigation 

None. 
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Schedule 3.16 

Organizational Structure 

[See attached] 
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100%

Dearborn Property

60%

Freedom Park Apartments

Sunnyside Federal

100%

Mark Silber

Mark Silber
Organization Flow Chart

100%

Rhodium BA Holdings 

100%

Sunnyside Bancorp 

(SNNY:OTC)

100%

100%

Stallian Aviation 

100%

Rhodium Digital

100%

EVU Residential 

100%

CBRM Realty Inc

100%

Crown Capital Holdings LLC

100%

Rapid Services

100%

CBCC 4 LLC

100%

CBCC 5 LLC

100%

CBCC 1 LLC

100%

CBCC 2 LLC

100%

CBCC 3 LLC
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Schedule 9.01(a) 

Notice Addresses; Administrative Forms 

Notice Addresses 

1. If to the Administrative Agent: 

Acquiom Agency Services LLC 
150 South Fifth Street, Suite 2600 
Minneapolis, Minnesota 55402 
Attention: Jennifer Anderson, Senior Director 
Telephone: (612) 509-2321 
Email: loanagency@srsacquiom.com); and 

2. If to Clover Private Credit Opportunities Origination (Levered) II LP: 

c/o UBS O’Connor LLC 
1 North Wacker Drive, 31st Floor 
Chicago, IL  60606 
Attn: Jeff Richmond 
Email: to ol-ocs-reporting@ubs.com 

3. If to Clover Private Credit Opportunities Origination II LP:  

c/o UBS O’Connor LLC 
1 North Wacker Drive, 31st Floor 
Chicago, IL  60606 
Attn: Jeff Richmond 
Email: to ol-ocs-reporting@ubs.com 
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Administrative Details 

Clover Private Credit Opportunities Origination (Levered) II LP 

Legal Name of the Lender to Clover Private Credit Opportunities Origination (Levered) II LP 
appear on Documentation 

Signature Block: Clover Private Credit Opportunities Origination (Levered) II LP

By:  UBS O'Connor LLC, as Investment Manager 

______________________________________ 
Name: 
Title: 

By:  UBS O'Connor LLC, as Investment Manager 

______________________________________ 
Name: 
Title:  

Tax ID: 85-3785068 

Note:  no Markit Entity Identifier (MEI) number and no Clearpar settlement 

Credit and Operations Contact: Name:  UBS O'Connor LLC (Attn:  Jeff Richmond) 
(Agent Notices, Borrowings,   Email:  OL-UBSOC-OPSLOAN@UBS.COM
Interest, Fees, Amendments, etc.) Phone:  (312) 525-5839 

Fax:  (312) 525-6271 

With Copy to: 
Name:  Jaeho Choi 
Email:  Jaeho.choi@ubs.com
Phone:  212-821-5921 

With Copy to: 
Name:  Joshua Mercado 
Email:  joshua.mercado@ubs.com
Phone:  212-713-4040 

With Copy to: 
Name:  Gregory Najarian 
Email:  Gregory.najarian@ubs.com
Phone:  212-713-4041 

With Copy to: 
Name:  Randal Johnson 
Email:  Randal.johnson@ubs.com
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Phone:  212-713-8487 

With Copy to: 
Name:  Lillyan Kaufmann 
Email:  lillyan.kaufmann@ubs.com
Phone:  484-633-0218 

With Copy to: 
Name:  Alexander Steren  
Email:  alexander.steren@ubs.com
Phone:  240-393-3369 

With Copy to: 
Name:  Peter Blynn  
Email:  peter.blynn@ubs.com
Phone:  212-713-9098 

With Copy to:  HFS_Privates_BLR@ntrs.com

Callback contact: Name:   Jeff Richmond     1 312-525-5839 
Jim Del Medico   1 312-525-5773 
Anne Clancy         1 312-525-6432 
Joseph Macku     1 312-525-5905 

Legal Contact: Name:  Connor Burke 
Email:  connor.burke@ubs.com 
Phone:  (312) 525-5743 

Loan Settlement Contact: Email:  OL-UBSOC-OPSLOAN@UBS.COM
Attn:  Jeff Richmond 
Phone:  (312) 525-5839 
Fax:  (312) 525-6271 

Remittance Instructions: Bank Name:  THE NORTHERN TRUST COMPANY 
ABA#  071-000-152 
Acct Name:  Clover Private Credit Opportunities Origination 
(Levered) II LP
Acct No.  4497394 
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Administrative Details 

Clover Private Credit Opportunities Origination II LP 

Legal Name of the Lender to Clover Private Credit Opportunities Origination II LP 
appear on Documentation 

Signature Block: Clover Private Credit Opportunities Origination II LP 

By:  UBS O'Connor LLC, as Investment Manager 

______________________________________ 
Name: 
Title:  

By:  UBS O'Connor LLC, as Investment Manager 

______________________________________ 
Name: 
Title: 

Tax ID:  85-1208234 

Note:  no Markit Entity Identifier (MEI) number and no Clearpar settlement 

Credit and Operations Contact: Name:  UBS O'Connor LLC (Attn:  Jeff Richmond) 
(Agent Notices, Borrowings,   Email:  OL-UBSOC-OPSLOAN@UBS.COM
Interest, Fees, Amendments, etc.) Phone:  (312) 525-5839 

Fax:    n/a 

With Copy to:  With Copy to: 
Name:  Jaeho Choi 
Email:  Jaeho.choi@ubs.com
Phone:  212-821-5921 

With Copy to: 
Name:  Joshua Mercado 
Email:  joshua.mercado@ubs.com
Phone:  212-713-4040 

With Copy to: 
Name:  Gregory Najarian 
Email:  Gregory.najarian@ubs.com
Phone:  212-713-4041 

With Copy to: 
Name:  Randal Johnson 
Email:  Randal.johnson@ubs.com
Phone:  212-713-8487 
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With Copy to: 
Name:  Lillyan Kaufmann 
Email:  lillyan.kaufmann@ubs.com
Phone:  484-633-0218 

With Copy to: 
Name:  Alexander Steren  
Email:  alexander.steren@ubs.com
Phone:  240-393-3369 

With Copy to: 
Name:  Peter Blynn  
Email:  peter.blynn@ubs.com
Phone:  212-713-9098 

With Copy to: 
HFS_Privates_BLR@ntrs.com

Callback contact: Name:   Jeff Richmond     1 312-525-5839 
Jim Del Medico   1 312-525-5773 
Anne Clancy         1 312-525-6432 
Joseph Macku     1 312-525-5905 

Legal Contact: Name:    Connor Burke 
Email:    connor.burke@ubs.com 
Phone:   (312) 525-5743 

Loan Settlement Contact: Email:  OL-UBSOC-OPSLOAN@UBS.COM
Attn:  Jeff Richmond 
Phone:  (312) 525-5839 
Fax:  n/a 

Remittance Instructions: Bank Name:  THE NORTHERN TRUST COMPANY 
ABA#  071-000-152 
Acct Name:   Clover Private Credit Opportunities Origination II LP 
Acct No.         4492223  
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Administrative Details 

Acquoim Agency Services LLC 
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EXECUTION VERSION 

KL2 3285683.4

EXHIBIT A 

[FORM OF ASSIGNMENT AND ASSUMPTION] 

This Assignment and Assumption (the “Assignment and Assumption”) is dated as of the 
Effective Date set forth below and is entered into by and between [the][each]1 Assignor identified in item 1 
below ([the][each, an] “Assignor”) and [the][each] 2 Assignee identified in item 2 below ([the][each, an] 
“Assignee”).  [It is understood and agreed that the rights and obligations of [the Assignors][the Assignees]3

hereunder are several and not joint.]4  Capitalized terms used but not defined herein shall have the meanings 
given to them in the Credit Agreement identified below (as amended, the “Credit Agreement”), receipt of a 
copy of which is hereby acknowledged by [the][each] Assignee.  The Standard Terms and Conditions set 
forth in Annex 1 attached hereto are hereby agreed to and incorporated herein by reference and made a part 
of this Assignment and Assumption as if set forth herein in full. 

For an agreed consideration, [the][each] Assignor hereby irrevocably sells and assigns to 
[the Assignee][the respective Assignees], and [the][each] Assignee hereby irrevocably purchases and 
assumes from [the Assignor][the respective Assignors], subject to and in accordance with the Standard Terms 
and Conditions and the Credit Agreement, as of the Effective Date inserted by the Administrative Agent as 
contemplated below (i) all of [the Assignor’s][the respective Assignors’] rights and obligations in [its 
capacity as a Lender][their respective capacities as Lenders] under the Credit Agreement and any other 
documents or instruments delivered pursuant thereto to the extent related to the amount and percentage 
interest identified below of all of such outstanding rights and obligations of [the Assignor][the respective 
Assignors] under the respective facilities identified below (including any letters of credit, guarantees, and 
swingline loans included in such facilities), and (ii) to the extent permitted to be assigned under Applicable 
Law, all claims, suits, causes of action and any other right of [the Assignor (in its capacity as a Lender)][the 
respective Assignors (in their respective capacities as Lenders)] against any Person, whether known or 
unknown, arising under or in connection with the Credit Agreement, any other documents or instruments 
delivered pursuant thereto or the loan transactions governed thereby or in any way based on or related to any 
of the foregoing, including contract claims, tort claims, malpractice claims, statutory claims and all other 
claims at law or in equity related to the rights and obligations sold and assigned pursuant to clause (i) above 
(the rights and obligations sold and assigned by [the][any] Assignor to [the][any] Assignee pursuant to 
clauses (i) and (ii) above being referred to herein collectively as [the][an] “Assigned Interest”).  Each such 
sale and assignment is without recourse to [the][any] Assignor and, except as expressly provided in this 
Assignment and Assumption, without representation or warranty by [the][any] Assignor. 

1. Assignor[s]: _________________________________________ 

_________________________________________ 

1 For bracketed language here and elsewhere in this form relating to the Assignor(s), if the assignment is from a single 
Assignor, choose the first bracketed language.  If the assignment is from multiple Assignors, choose the second 
bracketed language. 
2 For bracketed language here and elsewhere in this form relating to the Assignee(s), if the assignment is to a single 
Assignee, choose the first bracketed language.  If the assignment is to multiple Assignees, choose the second 
bracketed language. 
3 Select as appropriate. 
4 Include bracketed language if there are either multiple Assignors or multiple Assignees. 
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2. Assignee[s]: _________________________________________ 

_________________________________________ 

[Assignee is an [Affiliate][Approved Fund] of [identify Lender]] 

3. Borrower:  Moshe Silber, an individual 

4. Administrative Agent:  Acquiom Agency Services LLC, as the administrative agent under the 
Credit Agreement 

5. Credit Agreement:  The Credit Agreement dated as of June 2, 2022 among Moshe Silber, an 
individual as Borrower, the Lenders parties thereto, Acquiom Agency Services LLC, as 
Administrative Agent 

6. Assigned Interest[s]: 

Assignor[s]
5

Assignee[s]
6

Facility 
Assigned7

Aggregate 
Amount of 

Commitment/Loa
ns for all Lenders8

Amount of 
Commitment/Lo

ans Assigned8

Percentage 
Assigned of 

Commitment/
Loans9

CUSIP 
Number 

$ $ % 

$ $ % 

$ $ % 

[7. Trade Date:  ______________]10

[Page break] 

5 List each Assignor, as appropriate. 
6 List each Assignee, as appropriate. 
7 Fill in the appropriate terminology for the types of facilities under the Credit Agreement that are being assigned 
under this Assignment and Assumption. 
8 Amount to be adjusted by the counterparties to take into account any payments or prepayments made between the 
Trade Date and the Effective Date. 
9 Set forth, to at least 9 decimals, as a percentage of the Commitment/Loans of all Lenders thereunder. 
10 To be completed if the Assignor(s) and the Assignee(s) intend that the minimum assignment amount is to be 
determined as of the Trade Date. 
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Effective Date:   _____________ ___, 20___ [TO BE INSERTED BY ADMINISTRATIVE AGENT AND 
WHICH SHALL BE THE EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE 
REGISTER THEREFOR.] 

The terms set forth in this Assignment and Assumption are hereby agreed to: 

ASSIGNOR[S]11

[NAME OF ASSIGNOR] 

By:_________________________________ 
Title: 

[NAME OF ASSIGNOR] 

By:_________________________________ 
Title: 

ASSIGNEE[S]12

[NAME OF ASSIGNEE] 

By:_________________________________ 
Title: 

[NAME OF ASSIGNEE] 

By:_________________________________ 
Title: 

[Consented to and]13 Accepted: 

ACQUIOM AGENCY SERVICES LLC, as  
Administrative Agent 

By:  _________________________________ 

Title: 

11 Add additional signature blocks as needed.  
12 Add additional signature blocks as needed.  
13 To be added only if the consent of the Administrative Agent is required by the terms of the Credit Agreement. 
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[Consented to:]14

[NAME OF RELEVANT PARTY] 

By:  ________________________________ 

Title: 

14 To be added only if the consent of the Borrower is required by the terms of the Credit Agreement.
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ANNEX 1 

[__________________]15

STANDARD TERMS AND CONDITIONS FOR 
ASSIGNMENT AND ASSUMPTION 

1. Representations and Warranties. 

1.1 Assignor[s].  [The][Each] Assignor (a) represents and warrants that (i) it is the 
legal and beneficial owner of [the][the relevant] Assigned Interest, (ii) [the][such] Assigned Interest is free 
and clear of any lien, encumbrance or other adverse claim, (iii) it has full power and authority, and has 
taken all action necessary, to execute and deliver this Assignment and Assumption and to consummate the 
transactions contemplated hereby and (iv) it is not a Defaulting Lender; and (b) it assumes no responsibility 
with respect to (i) any statements, warranties or representations made in or in connection with the Credit 
Agreement or any other Loan Document, (ii) the execution, legality, validity, enforceability, genuineness, 
sufficiency or value of the Loan Documents [or any collateral thereunder], (iii) the financial condition of 
the Borrower, any of its Subsidiaries or Affiliates or any other Person obligated in respect of any Loan 
Document, or (iv) the performance or observance by the Borrower, any of its Subsidiaries or Affiliates or 
any other Person of any of their respective obligations under any Loan Document. 

1.2 Assignee[s].  [The][Each] Assignee (a) represents and warrants that (i) it has full 
power and authority, and has taken all action necessary, to execute and deliver this Assignment and 
Assumption and to consummate the transactions contemplated hereby and to become a Lender under the 
Credit Agreement, (ii) it meets all the requirements to be an assignee under Section 9.04 of the Credit 
Agreement (subject to such consents, if any, as may be required thereunder), (iii) from and after the 
Effective Date, it shall be bound by the provisions of the Credit Agreement as a Lender thereunder and, to 
the extent of [the][the relevant] Assigned Interest, shall have the obligations of a Lender thereunder, (iv) it 
is sophisticated with respect to decisions to acquire assets of the type represented by the Assigned Interest 
and either it, or the Person exercising discretion in making its decision to acquire the Assigned Interest, is 
experienced in acquiring assets of such type, (v) it has received a copy of the Credit Agreement, and has 
received or has been accorded the opportunity to receive copies of the most recent financial statements 
delivered pursuant to Section 5.01 thereof, as applicable, and such other documents and information as it 
deems appropriate to make its own credit analysis and decision to enter into this Assignment and 
Assumption and to purchase [the][such] Assigned Interest, (vi) it has, independently and without reliance 
upon the Administrative Agent or any other Lender and based on such documents and information as it has 
deemed appropriate, made its own credit analysis and decision to enter into this Assignment and 
Assumption and to purchase [the][such] Assigned Interest, and (vii) if it is a Foreign Lender16 attached to 
the Assignment and Assumption is any documentation required to be delivered by it pursuant to the terms 
of the Credit Agreement, duly completed and executed by [the][such] Assignee; and (b) agrees that (i) it 
will, independently and without reliance on the Administrative Agent, [the][any] Assignor or any other 
Lender, and based on such documents and information as it shall deem appropriate at the time, continue to 
make its own credit decisions in taking or not taking action under the Loan Documents, and (ii) it will 
perform in accordance with their terms all of the obligations which by the terms of the Loan Documents 
are required to be performed by it as a Lender. 

2. Payments.  From and after the Effective Date, the Administrative Agent shall make 
all payments in respect of [the][each] Assigned Interest (including payments of principal, interest, fees and 
other amounts) to [the][the relevant] Assignor for amounts that have accrued to but excluding the Effective 

15 Describe Credit Agreement at option of Administrative Agent. 
16 The concept of “Foreign Lender” should be conformed to the section in the Credit Agreement governing 
withholding taxes and gross-up. 
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Date and to [the][the relevant] Assignee for amounts that have accrued from and after the Effective Date.17

Notwithstanding the foregoing, the Administrative Agent shall make all payments of interest, fees or other 
amounts paid or payable in kind from and after the Effective Date to [the][the relevant] Assignee. 

3. General Provisions.  This Assignment and Assumption shall be binding upon, and 
inure to the benefit of, the parties hereto and their respective successors and assigns.  This Assignment and 
Assumption may be executed in any number of counterparts, which together shall constitute one instrument.  
Delivery of an executed counterpart of a signature page of this Assignment and Assumption by telecopy 
shall be effective as delivery of a manually executed counterpart of this Assignment and Assumption.  This 
Assignment and Assumption shall be governed by, and construed in accordance with, the law of the State 
of New York.

17 The Administrative Agent should consider whether this method conforms to its systems.  In some circumstances, 
the following alternative language may be appropriate:   
“From and after the Effective Date, the Administrative Agent shall make all payments in respect of [the][each] 
Assigned Interest (including payments of principal, interest, fees and other amounts) to [the][the relevant] Assignee 
whether such amounts have accrued prior to, on or after the Effective Date.  The Assignor[s] and the Assignee[s] 
shall make all appropriate adjustments in payments by the Administrative Agent for periods prior to the Effective 
Date or with respect to the making of this assignment directly between themselves.” 

FILED: NEW YORK COUNTY CLERK 05/02/2024 11:24 AM INDEX NO. 652265/2024

NYSCEF DOC. NO. 4 RECEIVED NYSCEF: 05/02/2024Case 25-01295-MBK    Doc 1-1    Filed 07/18/25    Entered 07/18/25 12:43:34    Desc 
Exhibit A    Page 118 of 135



KL2 3285683.4

EXHIBIT B 

FORM OF BORROWING REQUEST 

[___________], 2022 

Reference is made to the Credit Agreement, dated as of June 2, 2022 (as it may be amended, 
supplemented or otherwise modified, the “Credit Agreement”; the terms defined therein and not otherwise 
defined herein being used herein as therein defined), by and among Moshe Silber, an individual as Borrower 
(the “Borrower”), the Lenders party thereto from time to time, Acquiom Agency Services LLC, as 
administrative agent and collateral agent (collectively, the “Administrative Agent”). 

Pursuant to Section 2.03 of the Credit Agreement, the Borrower desires that Lenders make the 
following Loans to the Borrower in accordance with the applicable terms and conditions of the Credit 
Agreement: 

(i) the aggregate amount of the requested Borrowing: $[___,___,___] 

(ii) the date of such Borrowing (the “Borrowing Date”): [___________] 

(iii) Type of Loan:  SOFR Loan 

(iii) Wiring instructions: 

Bank Name: _______________________ 

Bank Address: _______________________ 

ABA Number: _______________________ 

Account Number: _______________________ 

Attention: _______________________ 

Reference: _______________________ 

The Borrower hereby certifies that, as of the Borrowing Date: 

(a) no Borrowing Base Deficiency exists; 

(b) the representations and warranties contained in each of the Loan Documents are 
true and correct in all material respects (or, in the case of any such representation or warranty 
already qualified by materiality, in all respects) on and as of the Borrowing Date (or, in the case of 
any such representation or warranty expressly stated to have been made as of a specific date, as of 
such specific date);  

(c) no Default or Event of Default has occurred and is continuing or would result from 
the consummation of the borrowing contemplated hereby;  

(d) (i) the Proposed Investment is to be made solely by the Borrower or by a 
Designated LLC and (ii) no other Person (other than a Designated LLC or other Wholly-Owned 
Subsidiary of the Borrower) has an interest in such Proposed Investment; 

(e) the statement attached hereto as Schedule I is a true and correct description of the 
Proposed Investment, and if any information in the statement changes between the date hereof and 
the Borrowing Date, the Borrower shall promptly notify the Lenders;  

(f) if the Proposed Investment constitutes Margin Stock, the amount of the proceeds 
of the Term Loan being applied to purchase the Margin Stock does not exceed 50% of the fair 
market value of such Margin Stock; and 
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(g) if the Proposed Investment is not a Proposed Cash Investment, the legal 
organizational chart attached hereto as Schedule II shows the ownership structure of the Proposed 
Investment.
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Moshe Silber 

___________________________________ 
Name: Moshe Silber 
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Schedule I 
Description of the Proposed Investment 

[Attached]18

18 NTD: Such description should include the information set forth in Section 2.03(b) of the Credit Agreement. 
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Schedule II 
Legal Organizational Chart 

[Attached]
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EXHIBIT C 

FORM OF BORROWING BASE CERTIFICATE 

[___________], 2022 

Reference is made to the Credit Agreement, dated as of June 2, 2022 (as it may be amended, 
supplemented or otherwise modified, the “Credit Agreement”; the terms defined therein and not otherwise 
defined herein being used herein as therein defined), by and among Moshe Silber, an individual as Borrower 
(the “Borrower”), the Lenders party thereto from time to time, Acquiom Agency Services LLC, as 
administrative agent and collateral agent (collectively, the “Administrative Agent”). 

The Borrower certifies that the attached Borrowing Base Certificate is true, correct and complete.  
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Moshe Silber 

___________________________________ 
Name: Moshe Silber 

FILED: NEW YORK COUNTY CLERK 05/02/2024 11:24 AM INDEX NO. 652265/2024

NYSCEF DOC. NO. 4 RECEIVED NYSCEF: 05/02/2024Case 25-01295-MBK    Doc 1-1    Filed 07/18/25    Entered 07/18/25 12:43:34    Desc 
Exhibit A    Page 125 of 135



KL2 3285683.4

Schedule I 
Borrowing Base Certificate 

The Borrowing Base as of the Closing Date has been calculated as follows: 

For [name of Specified Real Property Asset]: 

(A) Specified Collateral Value19: $[•] 

(B) Specified Collateral Indebtedness20: $[•] 

(C) Specified Pledged Percentage21:  [•]% 

(D) RESULT equals:

(i) the excess of 75% of (A) over (B) 

multiplied by  

(ii) (C) $[•]

19 The Specified Collateral Value shall be the value specified on the Borrowing Base Schedule attached as Schedule 
1.01 to the Credit Agreement.   
20 The Specified Collateral Indebtedness shall be the outstanding principal amount of all Indebtedness specified on 
the Borrowing Base Schedule attached as Schedule 1.01 to the Credit Agreement. 
21 The Specified Pledged Percentage shall be the aggregate beneficial equity ownership of the Borrower specified on 
the Borrowing Base Schedule attached as Schedule 1.01 to the Credit Agreement. 

FILED: NEW YORK COUNTY CLERK 05/02/2024 11:24 AM INDEX NO. 652265/2024

NYSCEF DOC. NO. 4 RECEIVED NYSCEF: 05/02/2024Case 25-01295-MBK    Doc 1-1    Filed 07/18/25    Entered 07/18/25 12:43:34    Desc 
Exhibit A    Page 126 of 135



Exhibit C - Form of Borrowing Base Certificate

Specified Real 

Property Asset

Specified 

Collateral Value

Borrowing Base 

Haircut 

Adjustment

Adjusted 

Specified 

Collateral Value

Specified 

Collateral 

Indebtedness

Net Adjusted 

Specified 

Collateral Value

Specified Pledged 

Percentage

Borrowing Base 

Contribution

600 Town Center

Dearborn, MI 

48126

38,800,000.00$    75.0% 29,100,000.00$    16,574,359.00$    12,525,641.00$    95% 11,899,358.95$    

4900 Delano Road

College Park, GA 
19,000,000.00$    75.0% 14,250,000.00$    10,240,000.00$    4,010,000.00$      59% 2,365,900.00$      

[Other] -$                       75.0% -$                       -$                       -$                       [TBD] -$                       

[Other] -$                       75.0% -$                       -$                       -$                       [TBD] -$                       

Total 57,800,000.00$   43,350,000.00$   26,814,359.00$   16,535,641.00$   14,265,258.95$   

Total Borrowing Base 14,265,258.95$   

Supporting Information for Specified Collateral Value

Specified Real 

Property Asset

Valuation 

Reference File1 Date of File

600 Town Center

Dearborn, MI 

48126

DTW220311 

Hayatt 

Redevelopment 

PDF 0510 dja V2

05/10/2022

4900 Delano Road

College Park, GA 

Freedom Park B&F 

LOI 

_5.3.22jbsigned

05/03/2022

[TBD] [TBD] [TBD]

[TBD] [TBD] [TBD]

1. Title of Valuation Reference File sent to Lenders
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EXHIBIT D-1 

FORM OF 

U.S. TAX COMPLIANCE CERTIFICATE 
(For Foreign Lenders That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Credit Agreement dated as of June 2, 2022 (as amended, 
supplemented or otherwise modified from time to time, the “Credit Agreement”), among Moshe Silber, an 
individual as Borrower, Acquiom Agency Services LLC, as Administrative Agent, and each lender from 
time to time party thereto. 

Pursuant to the provisions of Section 2.16 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record and beneficial owner of the Loan(s) (as well as any Note(s) evidencing 
such Loan(s)) in respect of which it is providing this certificate, (ii) it is not a “bank” within the meaning 
of Section 881(c)(3)(A) of the Code, (iii) it is not a “10 percent shareholder” of the Borrower within the 
meaning of Section 871(h)(3)(B) of the Code and (iv) it is not a “controlled foreign corporation” related to 
the Borrower as described in Section 881(c)(3)(C) of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with a 
certificate of its non-U.S. Person status on IRS Form W-8BEN or IRS Form W-8BEN-E.  By executing 
this certificate, the undersigned agrees that  (1) if the information provided in this certificate changes, the 
undersigned shall promptly so inform the Borrower and the Administrative Agent, and (2) the undersigned 
shall have at all times furnished the Borrower and the Administrative Agent with a properly completed and 
currently effective certificate in either the calendar year in which each payment is to be made to the 
undersigned, or in either of the two calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:_________________________________ 
Name: 
Title: 

Date:  ________ __, 20[  ] 
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EXHIBIT D-2 

FORM OF 

U.S. TAX COMPLIANCE CERTIFICATE 
(For Foreign Participants That Are Not Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Credit Agreement dated as of June 2, 2022 (as amended, 
supplemented or otherwise modified from time to time, the “Credit Agreement”), among Moshe Silber, an 
individual as Borrower, Acquiom Agency Services LLC, as Administrative Agent, and each lender from 
time to time party thereto. 

Pursuant to the provisions of Section 2.16 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record and beneficial owner of the participation in respect of which it is 
providing this certificate, (ii) it is not a “bank” within the meaning of Section 881(c)(3)(A) of the Code, 
(iii) it is not a “10 percent shareholder” of the Borrower within the meaning of Section 871(h)(3)(B) of the 
Code and (iv) it is not a “controlled foreign corporation” related to the Borrower as described in 
Section 881(c)(3)(C) of the Code. 

The undersigned has furnished its participating Lender with a certificate of its non-
U.S. Person status on IRS Form W-8BEN or IRS Form W-8BEN-E.  By executing this certificate, the 
undersigned agrees that  (1) if the information provided in this certificate changes, the undersigned shall 
promptly so inform such Lender in writing, and (2) the undersigned shall have at all times furnished such 
Lender with a properly completed and currently effective certificate in either the calendar year in which 
each payment is to be made to the undersigned, or in either of the two calendar years preceding such 
payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF PARTICIPANT] 

By:_________________________________ 
Name: 
Title: 

Date:  ________ __, 20[  ] 
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EXHIBIT D-3 

FORM OF 

U.S. TAX COMPLIANCE CERTIFICATE 
(For Foreign Participants That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Credit Agreement dated as of June 2, 2022 (as amended, 
supplemented or otherwise modified from time to time, the “Credit Agreement”), among Moshe Silber, an 
individual as Borrower, Acquiom Agency Services LLC, as Administrative Agent, and each lender from 
time to time party thereto. 

Pursuant to the provisions of Section 2.16 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the participation in respect of which it is providing this 
certificate, (ii) its direct or indirect partners/members are the sole beneficial owners of such participation, 
(iii) with respect such participation, neither the undersigned nor any of its direct or indirect 
partners/members is a “bank” extending credit pursuant to a loan agreement entered into in the ordinary 
course of its trade or business within the meaning of Section 881(c)(3)(A) of the Code, (iv) none of its 
direct or indirect partners/members is a “10 percent shareholder” of the Borrower within the meaning of 
Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect partners/members is a “controlled 
foreign corporation” related to the Borrower as described in Section 881(c)(3)(C) of the Code. 

The undersigned has furnished its participating Lender with IRS Form W-8IMY 
accompanied by one of the following forms from each of its partners/members that is claiming the portfolio 
interest exemption:  (i) an IRS Form W-8BEN or IRS Form W-8BEN-E or (ii) an IRS Form W-8IMY 
accompanied by an IRS Form W-8BEN or IRS Form W-8BEN-E from each of such partner’s/member’s 
beneficial owners that is claiming the portfolio interest exemption.  By executing this certificate, the 
undersigned agrees that (1) if the information provided in this certificate changes, the undersigned shall 
promptly so inform such Lender and (2) the undersigned shall have at all times furnished such Lender with 
a properly completed and currently effective certificate in either the calendar year in which each payment 
is to be made to the undersigned, or in either of the two calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF PARTICIPANT] 

By:_________________________________ 
Name: 
Title: 

Date:  ________ __, 20[  ] 

FILED: NEW YORK COUNTY CLERK 05/02/2024 11:24 AM INDEX NO. 652265/2024

NYSCEF DOC. NO. 4 RECEIVED NYSCEF: 05/02/2024Case 25-01295-MBK    Doc 1-1    Filed 07/18/25    Entered 07/18/25 12:43:34    Desc 
Exhibit A    Page 130 of 135



KL2 3285683.4

EXHIBIT D-4 

FORM OF 

U.S. TAX COMPLIANCE CERTIFICATE 
(For Foreign Lenders That Are Partnerships For U.S. Federal Income Tax Purposes) 

Reference is hereby made to the Credit Agreement dated as of June 2, 2022 (as amended, 
supplemented or otherwise modified from time to time, the “Credit Agreement”), among Moshe Silber, an 
individual as Borrower, Acquiom Agency Services LLC, as Administrative Agent, and each lender from 
time to time party thereto. 

Pursuant to the provisions of Section 2.16 of the Credit Agreement, the undersigned hereby 
certifies that (i) it is the sole record owner of the Loan(s) (as well as any Note(s) evidencing such Loan(s)) 
in respect of which it is providing this certificate, (ii) its direct or indirect partners/members are the sole 
beneficial owners of such Loan(s) (as well as any Note(s) evidencing such Loan(s)), (iii) with respect to the 
extension of credit pursuant to this Credit Agreement or any other Loan Document, neither the undersigned 
nor any of its direct or indirect partners/members is a “bank” extending credit pursuant to a loan agreement 
entered into in the ordinary course of its trade or business within the meaning of Section 881(c)(3)(A) of 
the Code, (iv) none of its direct or indirect partners/members is a “10 percent shareholder” of the Borrower 
within the meaning of Section 871(h)(3)(B) of the Code and (v) none of its direct or indirect 
partners/members is a “controlled foreign corporation” related to the Borrower as described in 
Section 881(c)(3)(C) of the Code. 

The undersigned has furnished the Administrative Agent and the Borrower with IRS 
Form W-8IMY accompanied by one of the following forms from each of its partners/members that is 
claiming the portfolio interest exemption:  (i) an IRS Form W-8BEN or IRS Form W-8BEN-E or (ii) an 
IRS Form W-8IMY accompanied by an IRS Form W-8BEN or IRS Form W-8BEN-E from each of such 
partner’s/member’s beneficial owners that is claiming the portfolio interest exemption.  By executing this 
certificate, the undersigned agrees that (1) if the information provided in this certificate changes, the 
undersigned shall promptly so inform the Borrower and the Administrative Agent, and (2) the undersigned 
shall have at all times furnished the Borrower and the Administrative Agent with a properly completed and 
currently effective certificate in either the calendar year in which each payment is to be made to the 
undersigned, or in either of the two calendar years preceding such payments. 

Unless otherwise defined herein, terms defined in the Credit Agreement and used herein 
shall have the meanings given to them in the Credit Agreement. 

[NAME OF LENDER] 

By:_________________________________ 
Name: 
Title: 

Date:  ________ __, 20[  ] 
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EXHIBIT E 

FORM OF 

PERSONAL FINANCIAL STATEMENT 

[See attached] 
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Exhibit E - Personal Financial Statement of Mark Silber Mark Silber Balance Sheet as of [3/31/2022]

x % Owned Item Type Reference Schedule Collateral

Stated Gross 

Value Debt Net Equity LTV

x Cash Cash & Equivalents 66,612,872 - 66,612,872 0
100.0% Cash Schedule of Accounts (E(i)) Unrestricted Cash 12,265,643 - 12,265,643 0.0%
100.0% Cash Schedule of Accounts (E(i)) CBRM Unrestricted Cash 54,347,230 - 54,347,230 0.0%

x Marketable Securities Other Liquid Assets 1,904,619 - 1,904,619 0.0%
100.0% Listed Securities Schedule of Accounts (E(i)) Listed Securities 1,904,619 - 1,904,619 0.0%

x Other Assets Other Assets 325,478,217 143,350,000 182,128,217 44.0%
100.0% Companies JM Realty Advisory LLC (CBRM) 186,970,000 - 186,970,000 0.0%
100.0% Companies Rapid Services LLC 74,410,380 - 74,410,380 0.0%
100.0% Companies CBRM Realty - 100,000,000 (100,000,000) #DIV/0!
100.0% Aircraft Private Jets 61,100,000 43,350,000 17,750,000 70.9%
100.0% Cars, Jewelry, Other Schedule of Accounts (E(i)) Other Assets 2,997,837 - 2,997,837 0.0%

x Real Estate Real Estate 916,708,294 545,671,558 371,036,736 59.5%
100.0% Real Estate - Personal 1092 Haverstraw Road, Suffern, NY 6,500,000 1,000,000 5,500,000 15.4%
100.0% Real Estate - Personal 28-36 Powder Horn Drive, Suffern, NY 3,000,000 - 3,000,000 0.0%
100.0% Real Estate - Personal 41 Powder Horn Drive, Suffern, NY 3,000,000 - 3,000,000 0.0%
100.0% Real Estate - Personal 37 Woodlands Close, London, NW11 9QR 1,579,156 393,114 1,186,042 24.9%
65.0% Real Estate - Investments 600 Pavonia Ave., Jersey City, NJ 28,000,000 19,773,564 8,226,436 70.6%
60.0% Real Estate - Investments 4900 Deleno Road, College Park, GA 19,000,000 10,240,000 8,760,000 53.9%
20.0% Real Estate - Investments 200-219 West 145th St 40,800,000 22,934,400 17,865,600 56.2%
72.0% Real Estate - Investments 100 Franklin Square Dr. Somerset, NJ 19,500,000 10,391,478 9,108,522 53.3%
50.0% Real Estate - Investments 515 West 156th St., New York, NY 13,500,000 6,598,717 6,901,283 48.9%
50.0% Real Estate - Investments 100 West 143rd St., New York, NY 13,200,000 8,797,032 4,402,968 66.6%
20.0% Real Estate - Investments RH 507-517 West 171 Street LLC 25,500,000 9,743,666 15,756,334 38.2%
50.0% Real Estate - Investments 118 West 137th St., New York, NY 8,750,000 4,612,342 4,137,658 52.7%
33.3% Real Estate - Investments 912 Saratoga Ave., Brooklyn, NY 12,300,000 6,644,721 5,655,279 54.0%
50.0% Real Estate - Investments 2546 7th Avenue, New York, NY 8,000,000 4,382,254 3,617,746 54.8%
50.0% Real Estate - Investments 220-222 West 149th St., New York, NY 7,200,000 4,084,786 3,115,214 56.7%
20.0% Real Estate - Investments 532-536 West 143rd St., New York, NY 17,800,000 9,930,119 7,869,881 55.8%

100.0% Real Estate - Investments 19 Mile Road., Suffern, NY 3,500,000 852,389 2,647,611 24.4%
20.0% Real Estate - Investments 150 West 140th St. New York, NY 17,100,000 10,282,766 6,817,234 60.1%
50.0% Real Estate - Investments 210 West 133th St. New York, NY 6,800,000 3,223,988 3,576,012 47.4%
20.0% Real Estate - Investments 608-614 West 189th St. New York, NY 14,800,000 6,498,769 8,301,231 43.9%
50.0% Real Estate - Investments 534 West 159th St., New York, NY 5,400,000 3,490,789 1,909,211 64.6%
50.0% Real Estate - Investments 243 West 135th St., New York, NY 5,100,000 2,413,555 2,686,445 47.3%
50.0% Real Estate - Investments 528 West 159th St., New York 4,500,000 2,420,093 2,079,907 53.8%
50.0% Real Estate - Investments 22 Bradhurst Avenue, New York, NY 4,400,000 2,496,807 1,903,193 56.7%
50.0% Real Estate - Investments 530 West 159th St., New York, NY 4,000,000 2,415,401 1,584,599 60.4%
50.0% Real Estate - Investments 532 West 159th St., New York, NY 4,400,000 2,391,941 2,008,059 54.4%
50.0% Real Estate - Investments 536 West 159th St., New York, NY 2,800,000 1,429,197 1,370,803 51.0%
50.0% Real Estate - Investments 538 West 159th St., New York, NY 3,100,000 1,429,197 1,670,803 46.1%
20.0% Real Estate - Investments 608 West 191st St., New York, NY 8,600,000 3,381,715 5,218,285 39.3%

100.0% Real Estate - Investments 27 Lime Kiln Road, Wesley Hills, NY 1,028,000 439,916 588,084 42.8%
100.0% Real Estate - Investments 14 S Myrtle Avenue., Spring Valley, NY 559,000 159,964 399,036 28.6%
100.0% Real Estate - Investments 16 S Myrtle Ave., Spring Valley, NY 560,000 141,855 418,145 25.3%
60.0% Real Estate - Investments 1704 E New York Ave., Brooklyn, NY 950,000 606,233 343,767 63.8%

100.0% Real Estate - Investments 11 Brook St. Suffern, NY 315,000 141,167 173,833 44.8%
100.0% Real Estate - Investments 97 Gurnee Ave., Haverstraw, NY 300,000 119,356 180,644 39.8%
100.0% Real Estate - Investments Schedule of CBRM Properties (E(ii)) CBRM Property Interest 600,867,138 381,810,268 219,056,870 63.5%

x Total 1,310,704,002 689,021,558 621,682,444 52.6%
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Exhibit E - Personal Financial Statement of Mark Silber Mark Silber Balance Sheet as of [3/31/2022]

Schedule of Accounts

Cash & Cash Equivalents

Institution Account Name Account # Closing Balancing Statement Date

Signature Bank Moshe Silber 8090 2,216,873.52$     03/31/2022

Key Bank Moshe Silber 2620 10,048,769.24$   03/31/2022

Key Bank CBRM Realty 9915 2,175,000.00$     03/31/2022

Signature Bank CBRM Realty 4767 16,000,000.00$   03/31/2022

Signature Bank CBRM Realty 3444 32,371,680.51$   03/31/2022

Signature Bank Crown Capital 3820 3,800,549.02$     03/31/2022

Total 66,612,872.29$  

Marketable Securities

Institution Account Name Account # Value Ticker
1

Position Statement Date

RBC Moshe Silber 947 325,079.35$        VLY 18,371.00 03/31/2022

RBC Moshe Silber 947 20,150.00$          DBKSF 500,000.00 03/31/2022

RBC Moshe Silber 947 32,079.00$          NXTP 149,000.00 03/31/2022

RBC Moshe Silber 949 1,527,310.40$     SNNY 77,924.00 03/31/2022

Total 1,904,618.75$    745,295.00

1. If cryptocurrency, denote the name of the coin

Other

Institution Account Name Account # Value Statement Date

Life Insurance Policies Multiple Carriers Mutlitple Accounts 797,837.24$        03/31/2022

Jewelry Jewelry N/A 700,000.00$        03/31/2022

Cars Cars N/A 1,500,000.00$     03/31/2022

[Other] [xxx] [xxx] -$                      03/31/2022

Total 2,997,837.24$    
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Exhibit E - Personal Financial Statement of Mark Silber Mark Silber Balance Sheet as of [3/31/2022]

CBRM Portfolio as of [3/31/2022]

Contribution ex Promote
Property Names CBRM % Address City State Zip Appraisal Date As Is Value Debt Balance Cash Deposits Net Debt As-is Equity Gross LTV Net LTV

Carmel Brook 100.0% 12345 I-10 Service Rd New Orleans LA 70128 08/14/2019 44,800,000 25,285,000 54,103 25,230,897 19,569,103 56.4% 56.3%
Carmel Spring 100.0% 12151 I-10 Service Rd New Orleans LA 70128 08/14/2019 27,000,000 13,447,106 22,556 13,424,550 13,575,450 49.8% 49.7%
Laguna Creek 100.0% 6881 Parc Brittany Blvd New Orleans LA 70126 08/14/2019 16,100,000 7,975,299 30 7,975,270 8,124,730 49.5% 49.5%
Laguna Reserve 100.0% 5131 Bundy Rd New Orleans LA 70127 08/14/2019 25,700,000 14,080,610 14,405 14,066,205 11,633,795 54.8% 54.7%
Laguna Run 100.0% 7001 Martin Dr New Orleans LA 70126 11/10/2020 34,100,000 22,400,000 32,661 22,367,339 11,732,661 65.7% 65.6%
Summerset 100.0% 16801 Larkspur Ln Independence MO 64055 10/14/2020 33,500,000 22,500,000 171,059 22,328,941 11,171,059 67.2% 66.7%
Williamsburg of Cincinnati 70.0% 200 W Galbraith Rd Cincinnati OH 45215 03/15/2019 99,500,000 74,250,000 30,403 74,219,597 25,280,403 74.6% 74.6%
Orwood Creek 89.0% 10151 Curran Blvd New Orleans LA 70127 03/25/2021 13,500,000 9,750,000 29,115 9,720,885 3,779,115 72.2% 72.0%
Country Club Manor 100.0% 1930 Woodslea Dr Flint MI 48507 03/23/2021 8,210,000 6,078,000 978 6,077,022 2,132,978 74.0% 74.0%
Bridgeport Portfolio 100.0% Multiple Addresses Bridgeport CT 066063/24/2021 & 12/31/2017 40,800,000 28,825,372 1,124 28,824,247 11,975,753 70.7% 70.6%
Alta Sita Apartments 100.0% 3408 Converse Ave East St Louis IL 62207 03/16/2021 3,400,000 2,143,000 631 2,142,369 1,257,631 63.0% 63.0%
Rosehaven Manor 100.0% 3900 Hammerberg Rd Flint MI 48507 03/23/2021 12,470,000 8,050,000 5,046 8,044,954 4,425,046 64.6% 64.5%
Alcazar Apartments 100.0% 3906 Baltimore Ave Kansas City MO 64111 03/09/2021 12,100,000 10,499,000 17,888 10,481,112 1,618,888 86.8% 86.6%
Columbia Square 100.0% 316 Chewalca Dr Rainbow City AL 35906 03/27/2021 5,600,000 3,315,000 17,192 3,297,808 2,302,192 59.2% 58.9%
Sycamore Meadows 100.0% 1273 Stamford Ct Ypsilanti MI 48198 01/10/2022 44,600,000 27,000,000 40,119 26,959,881 17,640,119 60.5% 60.4%
Green Meadows 100.0% 1610 Edgewood Dr Danville IL 61832 06/18/2021 9,400,000 7,348,000 3,503 7,344,497 2,055,503 78.2% 78.1%
Chapel Ridge 100.0% 1636 Raymond Rd Jackson MS 39204 05/11/2021 10,600,000 8,480,000 18,219 8,461,781 2,138,219 80.0% 79.8%
Slidell 100.0% 2201 W Carpenter Rd Flint MI 48505 03/04/2022 11,200,000 - 306,493 (306,493) 11,506,493 0.0% -2.7%
Highland Park 100.0% 2301 Southeast Bellview Ave Topeka KS 66605 07/13/2021 8,500,000 7,760,000 99,443 7,660,557 839,443 91.3% 90.1%
Evergreen Regency 100.0% 3102 Fox Circle Flint MI 48507 09/10/2020 33,450,000 24,590,000 280,355 24,309,645 9,140,355 73.5% 72.7%
Woodside Meadows 100.0% 4590 Seaway Dr Lansing MI 48911 01/28/2022 45,800,000 37,000,000 181,126 36,818,874 8,981,126 80.8% 80.4%
Covington Park 100.0% 100 Covington Park Dr Jackson MS 39212 05/11/2021 11,300,000 7,947,000 189,588 7,757,412 3,542,588 70.3% 68.6%

Copper Ridge & Magnolia Trace 100.0%

2080 N Lodbell Blvd & 

11585 North Harrells Ferry Rd Baton Rouge LA

70806

70816
07/21/2021 44,400,000 23,088,000 241,416 22,846,584 21,553,416

52.0% 51.5%
Westgate Manor 100.0% 3651 Balfour Court Flint MI 48507 01/19/2022 9,200,000 - 13,571 (13,571) 9,213,571 0.0% -0.1%
Ascot Place 66.5% 540-544 Gadsden Hwy Birmingham AL 35235 10/23/2019 27,500,000 15,326,926 79 15,326,847 12,173,153 55.7% 55.7%
Elora Place 9.7% 3606 Kaliste Saloom Rd Lafayette LA 70508 06/26/2020 34,100,000 21,958,000 188,326 21,769,674 12,330,326 64.4% 63.8%
New Horizon 9.8% 3619 Kings Gate Dr Memphis TN 38116 11/05/2021 45,600,000 21,300,000 987,262 20,312,738 25,287,262 46.7% 44.5%
Onyx at 600 9.5% 600 Earline Cir Birmingham AL 35215 03/09/2020 9,500,000 8,500,000 394 8,499,606 1,000,394 89.5% 89.5%
Total 721,930,000 458,896,313 2,947,085 455,949,228 265,980,772
CBRM Property Interest 600,867,138 383,684,263 1,873,995 381,810,268 219,056,870 63.9% 63.5%
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EXECUTION 

1 

KL2 3281269.8

 

GUARANTY AGREEMENT 
 

This GUARANTY AGREEMENT (this “Guaranty”), is made and entered into as of June 2, 
2022 by and among each of the Persons listed on the signature pages hereto as a Guarantor (and together 
with each of their successors and permitted assigns and each other entity that becomes a party hereto by 
executing the Guaranty Supplement attached hereto as Exhibit A, collectively, the “Guarantors” and each, 
a “Guarantor”), and Acquiom Agency Services LLC (as administrative agent for the Secured Parties (as 
defined in the Credit Agreement), and together with its successors and permitted assigns, the 
“Administrative Agent”). 

RECITALS 
 

A. Moshe Silber, an individual (the “Borrower”), Administrative Agent and the lenders from 
time to time party thereto (the “Lenders”), have entered into that certain Credit Agreement dated of even 
date herewith (as the same may be amended, restated, supplemented, waived or otherwise modified from 
time to time, the “Credit Agreement”).  All capitalized terms used, and not otherwise defined, herein, 
shall have the same meanings ascribed to such terms in the Credit Agreement. 

B. Each Guarantor is a Wholly-Owned Subsidiary of the Borrower, and each Guarantor 
acknowledges and agrees that it will derive substantial benefits from the Credit Agreement. 

AGREEMENTS 
 

NOW, THEREFORE, in consideration of Administrative Agent and the Lenders entering into 
the Credit Agreement with the Borrower, and other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, each Guarantor agrees as follows: 

1. Guaranty.  In consideration of the benefit derived or to be derived by it from the Credit 
Agreement from and after the Closing Date, each Guarantor hereby jointly and severally unconditionally 
and irrevocably guarantees to Administrative Agent for the benefit of the Secured Parties, as a primary 
obligor and not merely as a surety, the faithful, prompt and complete payment and performance in full in 
cash of all Obligations, including (x) amounts that would become due but for the operation of the 
automatic stay under Section 362(a) of the Bankruptcy Code (as defined below) or similar laws, and (y) 
any default interest provided for under the Credit Agreement or any other Loan Document (including 
default or other interest accruing during the pendency of any bankruptcy, insolvency, receivership or 
other similar proceeding, whether or not a claim for such interest is allowed or allowable in such 
proceeding).  In the event of the failure of the Borrower or any other Loan Party to pay any amounts 
constituting Obligations, the Guarantors shall forthwith (i) pay and perform or cause to be paid and 
performed any and all such Obligations, in each case to the full extent provided under the Credit 
Agreement and the other Loan Documents, and (ii) pay all reasonable costs of collection or enforcement 
and other damages suffered or incurred by Administrative Agent or any other Secured Party that result 
from the non-performance thereof.  As to the Obligations, Guarantors’ liability under this Guaranty is 
without limit except as provided in Section 13 hereof.  Each Guarantor agrees that its guarantee provided 
herein constitutes a guarantee of payment and performance and not of collection.  Each Guarantor shall be 
jointly and severally liable with the Borrower and each other Guarantor for the payment and performance 
of the Obligations. 
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KL2 3281269.8

2. Survival of Obligations.  The obligations of each Guarantor under this Guaranty shall 
survive and continue in full force and effect, and shall not be released, diminished, impaired, reduced or 
adversely affected by any of the following, whether or not notice thereof is given to any Guarantor: 

(a) any amendment, modification, renewal or extension of the Credit Agreement or 
any other Loan Document, pursuant to its respective terms; 

(b) any compromise, release, consent, extension, indulgence, forbearance or other 
action or inaction in respect of any terms of the Credit Agreement, any other Loan Document or any other 
instrument or agreement by Administrative Agent, any Secured Party or any other Person; 

(c) any substitution or release, in whole or in part, of any security for this Guaranty 
which Administrative Agent or any other Secured Party may hold at any time; 

(d) any exercise or non-exercise by Administrative Agent or any other Secured Party 
of any right, power or remedy under or in respect of the Credit Agreement or any other Loan Document 
or any security held by Administrative Agent or any other Secured Party with respect thereto, or any 
waiver of (or failure to enforce) any such right, power or remedy; 

(e) any change in the existence, structure or ownership of, or any bankruptcy, 
insolvency, reorganization, arrangement, assignment for the benefit of creditors, receivership or 
trusteeship affecting, the Borrower, Administrative Agent, any other Secured Party, any other Loan Party 
or any Guarantor or their respective successors or assigns or any of their respective Affiliates or any of 
their respective assets, or any actual or attempted rejection, assumption, assignment, separation, 
severance, or recharacterization of the Credit Agreement, any other Loan Document or any portion 
thereof, or any discharge of liability thereunder, in connection with any such proceeding or otherwise; 

(f) any limitation of the Borrower’s or any other Loan Party’s liability under the 
Credit Agreement or any other Loan Document or any limitation of the Borrower’s or any other Loan 
Party’s liability thereunder which may now or hereafter be imposed by any statute, regulation or rule of 
law, or any illegality, irregularity, invalidity or unenforceability, in whole or in part, of the Credit 
Agreement, any other Loan Document or any term thereof; 

(g) any act or omission by Administrative Agent or any other Secured Party with 
respect to any of the security instruments or any failure to file, record or otherwise perfect any of the 
same; 

(h) any breach by (or any act or omission of any nature of) Administrative Agent or 
any other Secured Party under or in respect of the Credit Agreement or any other Loan Document;  

(i) any agreement or stipulation between the Borrower, any other Loan Party, 
Administrative Agent or any other Secured Party extending the time of performance under, or any other 
agreement, amendment, modification supplement or other instrument modifying any of the provisions, 
terms, conditions, covenants or agreements contained in the Credit Agreement or any other Loan 
Document; 

(j) the release of the Borrower or any other Loan Party from performance or 
observation of any of the agreements, covenants, terms or conditions contained in the Credit Agreement 
or any other Loan Document by operation of law or otherwise; 
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KL2 3281269.8

(k) the fact that the Borrower or any other Loan Party may or may not be personally 
liable, in whole or in part, under the terms of the Credit Agreement or any other Loan Document to pay 
any money judgment; 

(l) the failure to give any Guarantor any notice of acceptance, default or otherwise; 

(m) any other guaranty now or hereafter executed by any Guarantor or any other 
Loan Party or any other Person in connection with the Credit Agreement or any other Loan Document; 

(n) any rights, powers or privileges Administrative Agent or any Secured Party may 
now or hereafter have against any other Person or collateral; 

(o) any other defenses, other than a defense of payment or performance in full, as the 
case may be, of the Obligations; 

(p) the existence of any claim, setoff, counterclaim, defense or other rights that may 
at any time be available to, or asserted by, a Guarantor, the Borrower or any other Loan Party against 
Administrative Agent or any other Secured Party, whether in connection with the Credit Agreement, any 
other Loan Document, the Obligations or otherwise; 

(q) the invalidity, illegality or unenforceability of all or any part of the Obligations, 
or of any document or agreement (including the Credit Agreement and any other Loan Document) 
executed in connection with the Obligations, for any reason whatsoever; 

(r) the unenforceability (for any reason whatsoever) of this Guaranty, including, 
without limitation, as a result of rejection in any bankruptcy, insolvency, dissolution or other proceeding; 
or 

(s) any other circumstances, whether or not any Guarantor had notice or knowledge 
thereof (other than payment in full of the Obligations). 

3. Primary Liability.  The liability of each Guarantor with respect to the Obligations shall be 
a joint and several, primary, direct, immediate, continuing and unconditional guaranty of payment and 
performance and not of collection, may not be revoked by any Guarantor and shall continue to be 
effective with respect to all of the Obligations notwithstanding any attempted revocation by any 
Guarantor and shall not be conditional or contingent upon the genuineness, validity, regularity or 
enforceability of the Credit Agreement, any other Loan Document or any other documents or instruments 
relating to the Obligations, including, without limitation, any Person’s lack of authority or lawful right to 
enter into such document on such Person’s behalf, or the pursuit by Administrative Agent or any other 
Secured Party of any remedies Administrative Agent or any other Secured Party may have.  Without 
limitation of the foregoing, Administrative Agent or any Secured Party may proceed against any 
Guarantor: (a) prior to or in lieu of proceeding against the Borrower, the Borrower’s assets, any Loan 
Party, any Loan Party’s assets, any security deposit, or any other guarantor or any other Person; and (b) 
prior to or in lieu of pursuing any other rights or remedies available to Administrative Agent or any 
Secured Party.  All rights and remedies afforded to Administrative Agent and the other Secured Parties by 
reason of this Guaranty or by law are separate, independent and cumulative, and the exercise of any rights 
or remedies shall not in any way limit, restrict or prejudice the exercise of any other rights or remedies. 

In the event of any default under the Credit Agreement or any other Loan Document, a separate 
action or actions may be brought and prosecuted against any Guarantor whether or not the Borrower or 
any other Loan Party is joined therein or a separate action or actions are brought against the Borrower or 
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any other Loan Party.  Administrative Agent or any Secured Party may maintain successive actions for 
other defaults.  Administrative Agent’s and the other Secured Parties’ rights hereunder shall not be 
exhausted by its exercise of any of its rights or remedies or by any such action or by any number of 
successive actions until and unless all indebtedness and Obligations, the payment and performance of 
which are hereby guaranteed, have been paid and fully performed. 

4. Obligations Not Affected.  In such manner, upon such terms and at such times as 
Administrative Agent and the other Secured Parties in their sole discretion deem necessary or expedient, 
and without notice to any Guarantor or any other Loan Party, Administrative Agent and the other Secured 
Parties may:  (a) amend, alter, compromise, accelerate, extend or change the time or manner for the 
payment or the performance of any Obligation hereby guaranteed; (b) extend, amend or terminate the 
Credit Agreement or any other Loan Document; or (c) release the Borrower or any other Loan Party by 
consent to any assignment (or otherwise) as to all or any portion of the Obligations hereby guaranteed, in 
each case pursuant to the terms of the Credit Agreement.  Any exercise or non-exercise by Administrative 
Agent or any other Secured Party of any right hereby given to Administrative Agent or any other Secured 
Party, dealing by Administrative Agent or any other Secured Party with any Guarantor or any other 
guarantor, the Borrower, any other Loan Party or any other Person, or change, impairment, release or 
suspension of any right or remedy of Administrative Agent or any other Secured Party against any 
Person, including, without limitation, the Borrower, any other Loan Party and any other guarantor, will 
not affect any of the Obligations of Guarantor hereunder or give any Guarantor any recourse or offset 
against Administrative Agent or any Secured Party. 

5. Waiver.  With respect to the Credit Agreement and the other Loan Documents, each 
Guarantor hereby waives and relinquishes all rights and remedies accorded by applicable law to sureties 
and/or guarantors or any other accommodation parties, under any statutory provisions, common law or 
any other provision of law, custom or practice, and agrees not to assert or take advantage of any such 
rights or remedies including, but not limited to: 

(a) any defense that may arise by reason of the incapacity or lack of authority of any 
Person or Persons; 

(b) notice of the existence, creation or incurring of any new or additional 
indebtedness or obligation or of any action or non-action on the part of the Borrower, any other Loan 
Party, Administrative Agent, any other Secured Party, any creditor of the Borrower, any other Loan Party 
or any Guarantor or on the part of any other Person whomsoever under this or any other instrument in 
connection with any obligation or evidence of indebtedness held by the Borrower or any other Loan Party 
or in connection with any obligation hereby guaranteed; 

(c) any defense based upon an election of remedies by Administrative Agent or any 
other Secured Party which destroys or otherwise impairs the subrogation rights of any Guarantor or the 
right of any Guarantor to proceed against the Borrower or any other Loan Party for reimbursement, or 
both; 

(d) any defense based upon any statute or rule of law which provides that the 
obligation of a surety must be neither larger in amount nor in other respects more burdensome than that of 
the principal; 

(e) any duty on the part of Administrative Agent or any other Secured Party to 
disclose to any Guarantor any facts Administrative Agent or any other Secured Party may now or 
hereafter know about the Borrower or any other Loan Party, regardless of whether Administrative Agent 
or any other Secured Party has reason to believe that any such facts materially increase the risk beyond 
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that which any Guarantor intends to assume or has reason to believe that such facts are unknown to any 
Guarantor or has a reasonable opportunity to communicate such facts to any Guarantor, it being 
understood and agreed that each Guarantor is fully responsible for being and keeping informed of the 
financial condition of the Borrower and each other Loan Party and of all circumstances bearing on the 
risk of non-payment or non-performance of any Obligations or indebtedness hereby guaranteed; 

(f) any defense arising because of Administrative Agent’s or any other Secured 
Party’s election, in any proceeding instituted under the Federal Bankruptcy Reform Act of 1978 (11 
U.S.C. § 101, et seq.), as amended, reformed or modified from time to time and any rules or regulations 
issued from time to time thereunder (the “Bankruptcy Code”) of the application of Section 1111(b)(2) of 
the Bankruptcy Code; 

(g) any defense based on any borrowing or grant of a security interest under 
Section 364 of the Bankruptcy Code; and 

(h) all rights and remedies accorded by applicable law to guarantors, including, 
without limitation, any extension of time conferred by any law now or hereafter in effect and any 
requirement or notice of acceptance of this Guaranty or any other notice to which the undersigned may 
now or hereafter be entitled to the extent such waiver of notice is permitted by applicable law. 

6. Enforcement. 

  (a) The obligations of each Guarantor hereunder are independent of the obligations 
of the Borrower or any other Loan Party under the Credit Agreement or any other Loan Document.  This 
Guaranty may be enforced by Administrative Agent or any other Secured Party without the necessity at 
any time of resorting to or exhausting any other security or collateral and without the necessity at any 
time of having recourse to the remedy provisions of the Credit Agreement or any other Loan Document or 
otherwise, and each Guarantor hereby expressly waives the right to require Administrative Agent or any 
other Secured Party to proceed against the Borrower, any other Loan Party or any other Person, to 
exercise its rights and remedies under the Credit Agreement or any other Loan Document, or to pursue 
any other remedy whatsoever against any Person, security or collateral or enforce any other right at law or 
in equity.  Without limitation of the generality of the foregoing, it shall not be necessary for 
Administrative Agent or any other Secured Party (and each Guarantor hereby waives any rights which it 
may have to require Administrative Agent or any other Secured Party), in order to enforce any Obligation 
against any Guarantor, first to institute suit or exhaust its remedies against any other Person, security or 
collateral or resort to any other means of obtaining payment of any Obligation.  Nothing herein shall 
prevent Administrative Agent or any other Secured Party from suing any Person to enforce the terms of 
the Credit Agreement or any other Loan Document or from exercising any other rights available to 
Administrative Agent or any other Secured Party under the Credit Agreement, any other Loan Document 
or any other instrument or agreement, and the exercise of any of the aforesaid rights shall not affect the 
obligations of any Guarantor hereunder.  Each Guarantor understands that the exercise, or any 
forbearance from exercising, by Administrative Agent or any other Secured Party of certain rights and 
remedies contained in the Credit Agreement or in any other Loan Document may affect or eliminate such 
Guarantor’s right of subrogation against the Borrower or any other Loan Party and that such Guarantor 
may therefore incur liability hereunder that is not subject to reimbursement; nevertheless each Guarantor 
hereby authorizes and empowers Administrative Agent or any other Secured Party to exercise, in its sole 
discretion, any rights and remedies, or any combination thereof, which may then be available, it being the 
purpose and intent of each Guarantor that its Obligations hereunder shall be absolute, independent and 
unconditional, in each case in accordance with its terms hereunder. 
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  (b) No failure or delay on the part of Administrative Agent or any other Secured 
Party in exercising any right, power or privilege under this Guaranty shall operate as a waiver of or 
otherwise affect any such right, power or privilege, nor shall any single or partial exercise thereof 
preclude any other or further exercise thereof or the exercise of any other right, power or privilege. 

  (c) It is understood that Administrative Agent, without impairing this Guaranty, 
may, subject to the terms of the Credit Agreement, apply payments from the Borrower or any other Loan 
Party upon a default by the Borrower or any other Loan Party or from or in connection with any exercise 
of rights or remedies, to any due and unpaid Obligations owed by the Borrower or any other Loan Party to 
Administrative Agent and the other Secured Parties pursuant to the Credit Agreement or any other Loan 
Document in such amounts and in such order as set forth in Section 7.02 of the Credit Agreement. 

7. Information.  Each Guarantor (a) assumes all responsibility for being and keeping itself 
informed of the financial condition and assets of the Borrower, each other Loan Party and their respective 
Affiliates and any other guarantor, and of all other circumstances bearing upon the risk of nonpayment of 
the Obligations and the nature, scope and extent of the risks that such Guarantor assumes and incurs 
hereunder, and (b) agrees that neither Administrative Agent nor any other Secured Party will have any 
duty to advise any Guarantor of information regarding such circumstances or risks. 

8. No Subrogation.  Until all Obligations of the Borrower and the other Loan Parties under 
the Credit Agreement and the other Loan Documents have been paid in full and the Credit Agreement and 
the other Loan Documents are terminated (the date thereof, the “Guaranty Termination Date”), no 
Guarantor shall have a right of subrogation and waives (a) any right to enforce any remedy which such 
Guarantor now has or may hereafter have against the Borrower or any other Loan Party arising out of this 
Guaranty or any of the Borrower’s or such other Loan Party’s assets (including any such remedy of 
Administrative Agent or any other Secured Party) and any benefit of, and any right to participate in, any 
security now or hereafter held by Administrative Agent or any other Secured Party with respect to the 
Credit Agreement or any other Loan Document, (b) any rights of reimbursement, indemnity or 
subrogation against the Borrower or any other Loan Party arising from any payment of Obligations by 
such Guarantor, and (c) any right of contribution such Guarantor may have against any other Person that 
is liable under the Credit Agreement or any other Loan Document arising from such payment or otherwise 
in connection with the Credit Agreement, this Guaranty or any other Loan Document.   

9. Agreement to Comply with terms of Credit Agreement and the other Loan Documents.  
Each Guarantor hereby agrees (a) to comply with all terms of the Credit Agreement and each other Loan 
Document applicable to it, (b) that it shall take no action, and that it shall not omit to take any action, 
which action or omission, as applicable, would cause a breach of the terms of the Credit Agreement or 
any other Loan Document, and (c) that it shall not commence an involuntary proceeding or file an 
involuntary petition in any court of competent jurisdiction seeking (i) relief in respect of the Borrower, 
any Loan Party or any of the Borrower’s or a Loan Party’s Subsidiaries, or of a substantial part of the 
property or assets of the Borrower or any Loan Party or any of the Borrower’s or such Loan Party’s 
Subsidiaries, under the Bankruptcy Code, or any other federal, state or foreign bankruptcy, insolvency, 
receivership or similar law, or (ii) the appointment of a receiver, trustee, custodian, sequestrator, 
conservator or similar official for the Borrower, any Loan Party or any of the Borrower’s or such Loan 
Party’s Subsidiaries or for a substantial part of the property or assets of the Borrower, any Loan Party or 
any of the Borrower’s or such Loan Party’s Subsidiaries.   

10. Agreement to Pay; Contribution; Subordination.  Without limitation of any other 
provision of this Guaranty, including, without limitation, Section 8 above, or any other right of 
Administrative Agent at law or in equity, upon the failure of the Borrower or any other Loan Party to pay 
any Obligation when and as the same shall become due, each Guarantor hereby unconditionally and 
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irrevocably promises to and will forthwith pay, or cause to be paid, to Administrative Agent in cash the 
amount of such unpaid Obligation.  Upon payment by the Guarantors of any sums to Administrative 
Agent as provided above, all rights of the Guarantors against the Borrower or any other Loan Party 
arising as a result thereof by way of subrogation, contribution, reimbursement, indemnity or otherwise 
shall be subject to the limitations set forth in Section 8 above and this Section 10.  Each Guarantor further 
agrees that any rights of subrogation, contribution, reimbursement, indemnity or otherwise which such 
Guarantor may have against the Borrower, any other Loan Party or against any collateral or security, and 
any rights of contribution such Guarantor may have against any other Person, in connection with any 
payment of Obligations or otherwise under this Guaranty, the Credit Agreement or any other Loan 
Document by such Guarantor shall be junior and subordinate to any rights Administrative Agent and the 
other Secured Parties may have against the Borrower, any other Loan Party or any such other Person, to 
all right, title and interest Administrative Agent and the other Secured Parties may have in any such 
collateral or security, and to any rights Administrative Agent and the other Secured Parties may have 
against the Borrower, any other Loan Party or any such other Person.  If any amount shall be paid to any 
Guarantor on account of any such reimbursement, indemnity, subrogation or contribution rights at any 
time prior to the Guaranty Termination Date and during the continuance of an Event of Default, such 
amount shall be held in trust for Administrative Agent and the other Secured Parties and shall forthwith 
be paid over to Administrative Agent to be credited and applied against the Obligations, whether matured 
or unmatured, in accordance with the terms of the Credit Agreement, any other Loan Document or any 
applicable security agreement.  If for any reason whatsoever the Borrower or any other Loan Party now or 
hereafter becomes indebted to any Guarantor or any Affiliate of any Guarantor, such indebtedness and all 
interest thereon shall at all times be junior and subordinate to the Borrower’s or such other Loan Party’s 
obligation to Administrative Agent and the other Secured Parties to pay and perform as and when due in 
accordance with the terms of the Credit Agreement or other Loan Document, as applicable, the 
Obligations, it being understood that each Guarantor and each Affiliate of each Guarantor shall be 
permitted to receive payments from the Borrower or any other Loan Party on account of such 
indebtedness (but subject in all events to the preceding provisions of this Section 10), except during any 
period that any Event of Default shall have occurred and be continuing.  During any such period, each 
Guarantor agrees to make no claim for such indebtedness that does not recite that such claim is expressly 
junior and subordinate to Administrative Agent’s and the other Secured Parties’ rights and remedies under 
the Credit Agreement and the other Loan Documents.  Furthermore, in the event of receivership, 
bankruptcy, reorganization, arrangement, debtor’s relief, or other insolvency proceedings involving the 
Borrower or any other Loan Party as debtor, each Guarantor hereby assigns to Administrative Agent and 
the other Secured Parties any right it may have to prove its claim in any such proceeding so as to establish 
its rights hereunder and receive directly from receiver, trustee or other court custodian dividends and 
payments which would otherwise be payable to such Guarantor with respect to debts and liability owing 
by the Borrower or any other Loan Party to such Guarantor up to the amounts owed to Administrative 
Agent and the other Secured Parties hereunder. 

11. Application of Payments.  With respect to the Credit Agreement and the other Loan 
Documents, and with or without notice to any Guarantor, Administrative Agent, in Administrative 
Agent’s sole discretion and at any time and from time to time and in such manner and upon such terms as 
Administrative Agent deems appropriate, may (a) apply any or all payments or recoveries following the 
occurrence of an Event of Default that is continuing from the Borrower, any other Loan Party from any 
Guarantor or from any other guarantor under any other instrument or realized from any security, in 
accordance with Section 7.02 of the Credit Agreement, and (b) refund to the Borrower any payment 
received by Administrative Agent or any other Secured Party under the Credit Agreement or any other 
Loan Document. 

12. Guaranty Default.  Upon the failure of the Guarantors to pay the amounts required to be 
paid hereunder when due, Administrative Agent shall have the right to bring such actions at law or in 
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equity, including, without limitation, appropriate injunctive relief, as it deems appropriate to compel 
compliance, payment or deposit and, among other remedies, to recover its reasonable attorneys’ fees in 
any proceeding (subject to the limitations set forth in the Credit Agreement), including any appeal 
therefrom and any post judgment proceedings. 

13. Maximum Liability.  Each of the Guarantors and, by its acceptance of the guarantees 
provided herein, Administrative Agent and each other Secured Party, hereby confirms that it is the 
intention of such Person that the guarantees provided herein and the obligations of each Guarantor 
hereunder not constitute a fraudulent transfer or conveyance for purposes of any Debtor Relief Law, the 
Uniform Fraudulent Conveyance Act, the Uniform Fraudulent Transfer Act or any similar foreign, federal 
or state law to the extent applicable to the guarantees provided herein and the obligations of Guarantor 
hereunder.  To effectuate the foregoing intention, Administrative Agent and each other Secured Party 
hereby irrevocably agrees that the obligations of each Guarantor under this Guaranty shall be limited to 
the maximum amount as will result in such obligations not constituting a fraudulent transfer or 
conveyance. 

14. Additional Guarantors.  Upon execution and delivery by the Administrative Agent and 
any Subsidiary that is required to become a party hereto by the terms of the Credit Agreement of an 
instrument in the form of Exhibit A hereto, such Subsidiary shall become a Guarantor hereunder with the 
same force and effect as if originally named as a Guarantor herein.  The execution and delivery of any 
such instrument shall not require the consent of any other party to this Guaranty.  The rights and 
obligations of each party to this Agreement shall remain in full force and effect notwithstanding the 
addition of any new party to this Guaranty. 

15.   Release.  Each Guarantor shall automatically be released from its obligations hereunder 
upon the payment in full of the Obligations.   

16. Notices.  Any notice, request or other communication to be given by any party hereunder 
shall be in writing and shall be sent by registered or certified mail, postage prepaid and return receipt 
requested, by hand delivery or express courier service, or by an overnight express service to the following 
address: 

To any Guarantor: c/o Moshe Silber 
46 Main Street, Suite 339 
Monsey, New York 10952 
Telephone No. (845) 538-6701 
Email: mark@cbrmrealty.com 
  

To Administrative Agent: To the address provided in Section 9.01(a) of the 
Credit Agreement 

or to such other address as either party may hereafter designate.  Notice shall be deemed to have been 
given on the date of delivery if such delivery is made on a Business Day, or if not, on the first Business 
Day after delivery.  If delivery is refused, Notice shall be deemed to have been given on the date delivery 
was first attempted.   

17. Miscellaneous. 

(a) No term, condition or provision of this Guaranty may be waived except by an 
express written instrument to that effect signed by Administrative Agent.  No waiver of any term, 
condition or provision of this Guaranty will be deemed a waiver of any other term, condition or provision, 
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irrespective of similarity, or constitute a continuing waiver of the same term, condition or provision, 
unless otherwise expressly provided.  No term, condition or provision of this Guaranty may be amended 
or modified with respect to the Guarantors except by an express written instrument to that effect signed 
by Administrative Agent and the Guarantors to which such amendment or modification is to be effective. 

(b) If any one or more of the terms, conditions or provisions contained in this 
Guaranty is found in a final award or judgment rendered by any court of competent jurisdiction to be 
invalid, illegal or unenforceable in any respect, the validity, legality and enforceability of the remaining 
terms, conditions and provisions of this Guaranty shall not in any way be affected or impaired thereby, 
and this Guaranty shall be interpreted and construed as if the invalid, illegal, or unenforceable term, 
condition or provision had never been contained in this Guaranty. 

(c) This Guaranty and any claims, controversy, dispute or cause of action (whether 
in contract or tort or otherwise) based upon, arising out of or relating to this Guaranty and the transactions 
contemplated hereby and thereby shall be governed by, and construed and enforced in accordance with, 
the laws of the State of New York. 

(d)  Each Guarantor irrevocably and unconditionally agrees that it will not commence 
any action, litigation or proceeding of any kind or description, whether in law or equity, whether in 
contract or in tort or otherwise, against the Administrative Agent, any Lender, or any Related Party of the 
foregoing in any way relating to this Guaranty or any other Loan Document or the transactions relating 
hereto or thereto, in any forum other than the courts of the State of New York sitting in New York 
County, and of the United States District Court for the Southern District of New York sitting in New 
York County, and any appellate court from any thereof, and each of the parties hereto irrevocably and 
unconditionally submits to the jurisdiction of such courts and agrees that all claims in respect of any such 
action, litigation or proceeding may be heard and determined in such New York State court or, to the 
fullest extent permitted by Applicable Law, in such federal court.  Each of the parties hereto agrees that a 
final judgment in any such action, litigation or proceeding shall be conclusive and may be enforced in 
other jurisdictions by suit on the judgment or in any other manner provided by law.  Nothing in this 
Guaranty or in any other Loan Document shall affect any right that the Administrative Agent or any 
Lender may otherwise have to bring any action or proceeding relating to this Guaranty or any other Loan 
Document against the Borrower or its properties in the courts of any jurisdiction. 

(e) Each Guarantor irrevocably and unconditionally waives, to the fullest extent 
permitted by Applicable Law, any objection that it may now or hereafter have to the laying of venue of 
any action or proceeding arising out of or relating to this Guaranty or any other Loan Document in any 
court referred to in paragraph (d) of this Section.  Each of the parties hereto hereby irrevocably waives, to 
the fullest extent permitted by Applicable Law, the defense of an inconvenient forum to the maintenance 
of such action or proceeding in any such court. 

(f) Each party hereto irrevocably consents to service of process in the manner 
provided for notices in Section 9.01 of the Credit Agreement.  Nothing in this Guaranty will affect the 
right of any party hereto to serve process in any other manner permitted by Applicable Law. 

(g) EACH PARTY HERETO HEREBY IRREVOCABLY WAIVES, TO THE 
FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A 
TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR INDIRECTLY ARISING OUT OF 
OR RELATING TO THIS GUARANTY OR ANY OTHER LOAN DOCUMENT OR THE 
TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY (WHETHER BASED ON 
CONTRACT, TORT OR ANY OTHER THEORY).  EACH PARTY HERETO (A) CERTIFIES THAT 
NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER PERSON HAS 
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REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PERSON WOULD NOT, IN 
THE EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND 
(B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN INDUCED 
TO ENTER INTO THIS GUARANTY AND THE OTHER LOAN DOCUMENTS BY, AMONG 
OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

(h) In the event of any suit, action, arbitration or other proceeding to interpret this 
Guaranty, or to determine or enforce any right or obligation created hereby, the prevailing party in the 
action shall recover such party’s reasonable costs and expenses incurred in connection therewith, 
including, but not limited to, reasonable attorneys’ fees and costs of appeal, post judgment enforcement 
proceedings (if any) and bankruptcy proceedings (if any).  Any court, arbitrator or panel of arbitrators 
shall, in entering any judgment or making any award in any such suit, action, arbitration or other 
proceeding, in addition to any and all other relief awarded to such prevailing party, include in such 
judgment or award such party’s reasonable costs and expenses as provided in this Section 17(h). 

(i) Each Guarantor (i) represents that it has been represented and advised by counsel 
in connection with the execution of this Guaranty; (ii) acknowledges receipt of a copy of the Credit 
Agreement and each other Loan Document; and (iii) further represents that such Guarantor has been 
advised by counsel with respect thereto.  This Guaranty shall be construed and interpreted in accordance 
with the plain meaning of its language, and not for or against any Guarantor or Administrative Agent, and 
as a whole, giving effect to all of the terms, conditions and provisions hereof. 

(j) Except as provided in any other written agreement now or at any time hereafter 
in force between Administrative Agent and the Guarantors, this Guaranty and the other Loan Documents 
shall constitute the entire agreement of the Guarantors with Administrative Agent with respect to the 
subject matter hereof, and no representation, understanding, promise or condition concerning the subject 
matter hereof will be binding upon Administrative Agent or Guarantor unless expressed herein. 

(k) All stipulations, obligations, liabilities and undertakings under this Guaranty 
shall be binding upon each Guarantor and its respective successors and assigns and shall inure to the 
benefit of Administrative Agent, the other Secured Parties and to their respective successors and assigns. 

(l) Whenever the singular shall be used hereunder, it shall be deemed to include the 
plural (and vice-versa) and reference to one gender shall be construed to include all other genders, 
including neuter, whenever the context of this Guaranty so requires.  Section captions or headings used in 
this Guaranty are for convenience and reference only, and shall not affect the construction thereof. 

(m) This Guaranty may be executed in two or more counterparts, each of which shall 
constitute an original but all of which when taken together shall constitute but one contract.  Delivery of 
an executed counterpart to this Agreement by facsimile or other electronic transmission shall be as 
effective as delivery of a manually signed original.   

(n) Each Guarantor represents and warrants as follows: 

(i) Such Guarantor (a) is duly organized or formed, validly existing and, as 
applicable, in good standing under the Laws of the jurisdiction of its incorporation or organization, (b) has 
all requisite power and authority and all requisite governmental licenses, authorizations, consents and 
approvals to (i) own or lease its assets and carry on its business and (ii) execute, deliver and perform its 
obligations under this Guaranty, except, in each case referred to in clause (a) or (b)(i) or (c), to the extent 
that failure to do so could not reasonably be expected to have a Material Adverse Effect;   
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(ii) the execution, delivery, and performance of this Guaranty by such 
Guarantor (a) has been duly authorized by all necessary corporate or other organizational action, and do 
not and will not contravene the terms of its Organizational Documents and (b) does not (i) conflict with or 
result in any breach or contravention of, or the creation of any Lien under, or require any payment to be 
made under (A) any material Contractual Obligation to which such Guarantor is a party or affecting such 
Guarantor or the properties of such Guarantor or (B) any order, injunction, writ or decree of any 
Governmental Authority or any arbitral award to which such Guarantor or its property is subject or 
(ii) violate any Law in any material respect; 

(iii) no approval, consent, exemption, authorization, or other action by, or 
notice to, or filing with, any Governmental Authority or any other Person is necessary or required in 
connection with the execution, delivery or performance by, or enforcement against, such Guarantor of this 
Guaranty, except for such approvals, consents, exemptions, authorizations, actions or notices that have 
been duly obtained, taken or made and in full force and effect; and 

(iv) this Guaranty has been duly executed and delivered by such Guarantor, 
and constitutes a legal, valid and binding obligation of such Guarantor, enforceable against such 
Guarantor in accordance with its terms, subject to (i) the effects of bankruptcy, insolvency, moratorium, 
reorganization, fraudulent conveyance or other similar laws affecting creditors’ rights generally, (ii) 
general principles of equity (regardless of whether such enforceability is considered in a proceeding in 
equity or at law) and (iii) implied covenants of good faith and fair dealing. 

[Signature Pages to Follow] 
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Moshe Silber
Sole Member
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[Signature Page to Guaranty Agreement] 

ADMINISTRATIVE AGENT: 

ACQUIOM AGENCY SERVICES LLC 

By: 
Name:   
Title: 

Jennifer Anderson
Senior Director
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Exhibit A 
to the Guaranty 

 
Form of Guaranty Supplement 

SUPPLEMENT NO. __________ dated as of __________ (this “Supplement”) to the Guaranty 
Agreement dated as of June 2, 2022 (as amended, restated, amended and restated, supplemented or 
otherwise modified from time to time, the “Guaranty”), Fox Capital LLC, CBCC 1 LLC, CBCC 2 LLC, 
CBCC 3 LLC, CBCC 4 LLC, and CBCC 5 LLC (and together with each of their successors and permitted 
assigns, collectively, the “Guarantors” and each, a “Guarantor”), and Acquiom Agency Services LLC (as 
administrative agent for the Secured Parties (as defined in the Credit Agreement), and together with its 
successors and permitted assigns, the “Administrative Agent”). 

A. Capitalized terms used herein and not otherwise defined herein shall have the meanings 
assigned to such terms in the Credit Agreement. 

B. The Guarantors have entered into the Guaranty in order to induce the Secured Parties to 
extend credit to the Borrower.  The Guaranty provides that additional entities may become Guarantors 
under the Guaranty by execution and delivery of an instrument in the form of this Supplement.  The 
undersigned (the “New Guarantor”) is executing this Supplement in accordance with the requirements of 
the Guaranty and the Credit Agreement to become a Subsidiary Guarantor under the Credit Agreement in 
order to induce the Secured Parties to extend credit to the Borrower and as consideration for credit 
previously extended. 

Accordingly, the Administrative Agent and the New Guarantor agree as follows: 

SECTION 1. The New Guarantor by its signature below becomes a Guarantor under the 
Guaranty with the same force and effect as if originally named therein as a Guarantor, and the New 
Guarantor hereby (a) agrees to all the terms and provisions of the Guaranty applicable to it as a Guarantor 
thereunder and (b) represents and warrants that the representations and warranties made by it as a Guarantor 
thereunder are true and correct in all material respects (without duplication of any materiality or Material 
Adverse Effect qualifier) on and as of the date hereof.  Each reference to a “Guarantor” in the Guaranty 
shall be deemed to include the New Guarantor.  

SECTION 2. The New Guarantor represents and warrants to the Administrative Agent and 
the other Secured Parties that this Supplement has been duly authorized, executed and delivered by it and 
constitutes its legal, valid and binding obligation, enforceable against it in accordance with its terms, subject 
to (i) the effects of bankruptcy, insolvency, moratorium, reorganization, fraudulent conveyance or other 
similar laws affecting creditors’ rights generally, (ii) general principles of equity (regardless of whether 
such enforceability is considered in a proceeding in equity or at law) and (iii) implied covenants of good 
faith and fair dealing. 

SECTION 3. This Supplement may be executed in two or more counterparts, each of which 
shall constitute an original but all of which when taken together shall constitute but one contract.  This 
Supplement shall become effective when (a) the Administrative Agent shall have received a counterpart of 
this Supplement that bears the signature of the New Guarantor and (b) the Administrative Agent has 
executed a counterpart hereof.  Delivery of an executed signature page to this Supplement by facsimile or 
other electronic transmission shall be as effective as delivery of a manually signed counterpart of this 
Supplement. 
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SECTION 4. Except as expressly supplemented hereby, the Guaranty shall remain in full 
force and effect. 

SECTION 5. THIS SUPPLEMENT AND ANY CLAIMS, CONTROVERSY, DISPUTE 
OR CAUSE OF ACTION (WHETHER IN CONTRACT OR TORT OR OTHERWISE) BASED UPON, 
ARISING OUT OF OR RELATING TO THIS SUPPLEMENT AND THE TRANSACTIONS 
CONTEMPLATED HEREBY AND THEREBY SHALL BE GOVERNED BY, AND CONSTRUED IN 
ACCORDANCE WITH, THE LAW OF THE STATE OF NEW YORK.  

SECTION 6. In the event any one or more of the provisions contained in this Supplement 
should be held invalid, illegal or unenforceable in any respect, the validity, legality and enforceability of 
the remaining provisions contained herein and in the Guaranty shall not in any way be affected or impaired 
thereby.  The parties shall endeavor in good faith negotiations to replace the invalid, illegal or unenforceable 
provisions with valid provisions the economic effect of which comes as close as possible to that of the 
invalid, illegal or unenforceable provisions. 

SECTION 7. All communications and notices hereunder shall be in writing and given as 
provided in Section 16 of the Guaranty. 

[Signature Pages Follow] 
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IN WITNESS WHEREOF, the New Guarantor and the Agent have duly executed this Supplement 
to the Guaranty as of the day and year first above written. 

[NAME OF NEW GUARANTOR] 
 
 
By:      
Name:   
Title: 

 

ACQUIOM AGENCY SERVICES LLC, as 
Administrative Agent 
 
 
By:      
Name:   
Title: 
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BORROWING REQUEST 

June 2, 2022 

Reference is made to the Credit Agreement, dated as of June 2, 2022 (as it may be amended, 
supplemented or otherwise modified, the “Credit Agreement”; the terms defined therein and not otherwise 
defined herein being used herein as therein defined), by and among Moshe Silber, an individual as Borrower 
(the “Borrower”), the Lenders party thereto from time to time, Acquiom Agency Services LLC, as 
administrative agent and collateral agent (collectively, the “Administrative Agent”). 

Pursuant to Section 2.03 of the Credit Agreement, the Borrower desires that Lenders make the 
following Loans to the Borrower in accordance with the applicable terms and conditions of the Credit 
Agreement: 

(i) the aggregate amount of the requested Borrowing: 

(ii) the date of such Borrowing (the “Borrowing Date”): 

(iii) Type of Loan:      

(iii) Wiring instructions: 

Bank Name: Key Bank NA   
Bank Address: 2515 South Rd. Poughkeepsie, NY 12601 
ABA Number: 021300077 
Account Number: 322441001193 
Reference: Silber-O’Connor 

The Borrower hereby certifies that, as of the Borrowing Date: 

(a) no Borrowing Base Deficiency exists; 

(b) the representations and warranties contained in each of the Loan Documents are 
true and correct in all material respects (or, in the case of any such representation or warranty 
already qualified by materiality, in all respects) on and as of the Borrowing Date (or, in the case of 
any such representation or warranty expressly stated to have been made as of a specific date, as of 
such specific date);  

(c) no Default or Event of Default has occurred and is continuing or would result from 
the consummation of the borrowing contemplated hereby;  

(d) (i) the Proposed Investment is to be made solely by the Borrower or by a 
Designated LLC and (ii) no other Person (other than a Designated LLC or other Wholly-Owned 
Subsidiary of the Borrower) has an interest in such Proposed Investment; 

(e) the statement attached hereto as Schedule I is a true and correct description of the 

$15,000,000 

June 2, 2022 

SOFR Loan 

Proposed Investment, and if any information in the statement changes between the date hereof and 
the Borrowing Date, the Borrower shall promptly notify the Lenders; if the Proposed Investment 
constitutes Margin Stock, the amount of the proceeds of the Term Loan being applied to purchase 
the Margin Stock does not exceed 50% of the fair market value of such Margin Stock; and 

(f) if the Proposed Investment is not a Proposed Cash Investment, the legal 
organizational chart attached hereto as Schedule II shows the ownership structure of the Proposed 
Investment. 
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Moshe Silber

Name: Moshe Silber

[Signature Page to Borrowing Request]
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Schedule I 
Description of the Proposed Investment 

 

(i) the aggregate amount of the requested Borrowing: $15,000,000 

(ii) the date of such Borrowing (the “Borrowing Date”): June 2, 2022 

(iii) Type of Loan:      SOFR Loan 

(iv) Wiring instructions: 

Bank Name: Key Bank NA   

Bank Address: 2515 South Rd. Poughkeepsie, NY 12601 

ABA Number: 021300077 

Account Number: 322441001193 

Reference: Silber-O’Connor 
Aggregate outstanding  

amount of all Proposed  

Cash Investments:  $15,000,000 

Designated LLC:  CBCC 1 LLC 
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Schedule II 
Legal Organizational Chart 

Not Applicable for Proposed Cash Investment 
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EXHIBIT B

FORM OF BORROWING REQUEST

[&1 er b. ], 202P'3

Reference is made to the Credit Agreement, dated as of June 2, 2022 (as it may be amended,
supplemented or otherwise modified, the "Credit Agreement"; the terms defined therein and not otherwise
defined herein being used herein as therein defined), by and among Moshe Silber, an individual as Borrower
(the "Borrower"), the Lenders party thereto from time to time, Acquiom Agency Services LLC, as
administrative agent and collateral agent (collectively, the "Administrative Agent").

Pursuant to Section 2.03 of the Credit Agreement, the Borrower desires that Lenders make the

following Loans to the Borrower in accordance with the applicable terms and conditions of the Credit
Agreement:

(i) the aggregate amount of the requested Borrowing: $[ S _ggg_]

(ii) the date of such Borrowing (the "Borrowing Date"): [ p )3 ]

(iii) Type of Loan: SOFR Loan

(iii) Wiring instructions:

Bank Name:

Bank Address: 5 fd s hesk
ABA Number: d�3cg)óTT

Account Number: 93 \ Dl ( 3

Attention:

Reference: C b 1 (#--

The Borrower hereby certifies that, as of the Borrowing Date:

(a) no Borrowing Base Deficiency exists;

(b) the representations and warranties contained in each of the Loan Documents are
true and correct in all material respects (or, in the case of any such representation or warranty
already qualified by materiality, in all respects) on and as of the Borrowing Date (or, in the case of

any such representation or warranty expressly stated to have been made as of a specific date, as of
such specific date);

(c) no Default or Event of Default has occurred and is continuing or would result from
the consummation of the borrowing contemplated hereby;

(d) (i) the Proposed Investment is to be made solely by the Borrower or by a
Designated LLC and (ii) no other Person (other than a Designated LLC or other Wholly-Owned

Subsidiary of the Borrower) has an interest in such Proposed Investment;

(e) the statement attached hereto as Schedule I is a true and correct description of the
Proposed Investment, and if any information in the statement changes between the date hereof and
the Borrowing Date, the Borrower shall promptly notify the Lenders;

(f) if the Proposed Investment constitutes Margin Stock, the amount of the proceeds
of the Term Loan being applied to purchase the Margin Stock does not exceed 50% of the fair

market value of such Margin Stock; and

KL23285683.4
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(g) if the Proposed Investment is not a Proposed Cash Investment, the legal
organizational chart attached hereto as Schedule II shows the ownership structure of the Proposed
Investment.
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Moshe Silb

Name: Moshe Silber
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EXECUTION 

Guaranty Supplement No. 1 

GUARANTY SUPPLEMENT NO. 1, dated as of November 28, 2023 (this “Supplement”), to the 
Guaranty Agreement, dated as of June 2, 2022 (as amended, restated, amended and restated, supplemented 
or otherwise modified from time to time, the “Guaranty”), Fox Capital LLC, CBCC 1 LLC, CBCC 2 LLC, 
CBCC 3 LLC, CBCC 4 LLC, and CBCC 5 LLC (and together with each of their successors and permitted 
assigns, collectively, the “Guarantors” and each, a “Guarantor”), and Acquiom Agency Services LLC (as 
administrative agent for the Secured Parties (as defined in the Credit Agreement), and together with its 
successors and permitted assigns, the “Administrative Agent”). 

A. Capitalized terms used herein and not otherwise defined herein shall have the meanings 
assigned to such terms in the Credit Agreement. 

B. The Guarantors have entered into the Guaranty in order to induce the Secured Parties to 
extend credit to the Borrower.  The Guaranty provides that additional entities may become Guarantors 
under the Guaranty by execution and delivery of an instrument in the form of this Supplement.  Each 
undersigned guarantor (each, a “New Guarantor”, and collectively, the “New Guarantors”) is executing this 
Supplement in accordance with the requirements of the Guaranty and the Credit Agreement to become a 
Subsidiary Guarantor under the Credit Agreement in order to induce the Secured Parties to extend credit to 
the Borrower and as consideration for credit previously extended. 

Accordingly, the Administrative Agent and the New Guarantors agree as follows: 

SECTION 1. Each New Guarantor by its signature below becomes a Guarantor under the 
Guaranty with the same force and effect as if originally named therein as a Guarantor, and each New 
Guarantor hereby (a) agrees to all the terms and provisions of the Guaranty applicable to it as a Guarantor 
thereunder and (b) represents and warrants that the representations and warranties made by it as a Guarantor 
thereunder are true and correct in all material respects (without duplication of any materiality or Material 
Adverse Effect qualifier) on and as of the date hereof.  Each reference to a “Guarantor” in the Guaranty 
shall be deemed to include each New Guarantor.  

SECTION 2. Each New Guarantor represents and warrants to the Administrative Agent and 
the other Secured Parties that this Supplement has been duly authorized, executed and delivered by it and 
constitutes its legal, valid and binding obligation, enforceable against it in accordance with its terms, subject 
to (i) the effects of bankruptcy, insolvency, moratorium, reorganization, fraudulent conveyance or other 
similar laws affecting creditors’ rights generally, (ii) general principles of equity (regardless of whether 
such enforceability is considered in a proceeding in equity or at law) and (iii) implied covenants of good 
faith and fair dealing. 

SECTION 3. This Supplement may be executed in two or more counterparts, each of which 
shall constitute an original but all of which when taken together shall constitute but one contract.  This 
Supplement shall become effective when (a) the Administrative Agent shall have received a counterpart of 
this Supplement that bears the signature of the New Guarantors and (b) the Administrative Agent has 
executed a counterpart hereof.  Delivery of an executed signature page to this Supplement by facsimile or 
other electronic transmission shall be as effective as delivery of a manually signed counterpart of this 
Supplement. 

SECTION 4. Except as expressly supplemented hereby, the Guaranty shall remain in full 
force and effect. 
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[Signature Page to Guaranty Supplement No. 1] 

SECTION 5. THIS SUPPLEMENT AND ANY CLAIMS, CONTROVERSY, DISPUTE 
OR CAUSE OF ACTION (WHETHER IN CONTRACT OR TORT OR OTHERWISE) BASED UPON, 
ARISING OUT OF OR RELATING TO THIS SUPPLEMENT AND THE TRANSACTIONS 
CONTEMPLATED HEREBY AND THEREBY SHALL BE GOVERNED BY, AND CONSTRUED IN 
ACCORDANCE WITH, THE LAW OF THE STATE OF NEW YORK.  

SECTION 6. In the event any one or more of the provisions contained in this Supplement 
should be held invalid, illegal or unenforceable in any respect, the validity, legality and enforceability of 
the remaining provisions contained herein and in the Guaranty shall not in any way be affected or impaired 
thereby.  The parties shall endeavor in good faith negotiations to replace the invalid, illegal or unenforceable 
provisions with valid provisions the economic effect of which comes as close as possible to that of the 
invalid, illegal or unenforceable provisions. 

SECTION 7. All communications and notices hereunder shall be in writing and given as 
provided in Section 16 of the Guaranty. 

[Signature Pages Follow] 
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IN WITNESS WHEREOF, the New Guarantors and the Agent have duly executed this Supplement

to the Guaranty as of the day and year first above written.

NEW GUARANTORS

WESTWOOD JACKSON APTS MM LLC

By:

Name: Moshe Silber

Title: Managing Member

WESTWOOD JACKSON APTS LLC

By: Westwood Jackson Apts MM LLC, its Managing
Member

By:

Name: Moshe Silber

Title: Authorized Signatory

CBRM REALTY INC

By: ...
Name: Moshe Silber

Title: Chief Executive Officer

[Signature Page to Guaranty Supplement No. 1]
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ACQUIOM AGENCY SERVICES LLC, as 
Administrative Agent 

By: 
Name:   
Title: 

Kayla Campobasso
Associate Director
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EXECUTION VERSION 

758943767 

BORROWING REQUEST 

November 28, 2023 

Reference is made to the Credit Agreement, dated as of June 2, 2022 (as it may be amended, 
supplemented or otherwise modified, the “Credit Agreement”; the terms defined therein and not otherwise 
defined herein being used herein as therein defined), by and among Moshe Silber, an individual as Borrower 
(the “Borrower”), the Lenders party thereto from time to time, Acquiom Agency Services LLC, as 
administrative agent and collateral agent (collectively, the “Administrative Agent”). 

Pursuant to Section 2.03 of the Credit Agreement, the Borrower desires that Lenders make the 
following Loans to the Borrower in accordance with the applicable terms and conditions of the Credit 
Agreement: 

(i) the aggregate amount of the requested Borrowing: $7,750,000 

(ii) the date of such Borrowing (the “Borrowing Date”): November 28, 2023 

(iii) Type of Loan:      SOFR Loan 

(iii) Wiring instructions: 

Bank Name: Key Bank NA   
Bank Address: 2515 South Rd. Poughkeepsie, NY 12601 
ABA Number: 021300077 
Account Number: 322441001193 
Reference: Silber-O’Connor 

The Borrower hereby certifies that, as of the Borrowing Date: 

(a) no Borrowing Base Deficiency exists; 

(b) the representations and warranties contained in each of the Loan Documents are 
true and correct in all material respects (or, in the case of any such representation or warranty 
already qualified by materiality, in all respects) on and as of the Borrowing Date (or, in the case of 
any such representation or warranty expressly stated to have been made as of a specific date, as of 
such specific date);  

(c) no Default or Event of Default has occurred and is continuing or would result from 
the consummation of the borrowing contemplated hereby;  

(d) (i) the Proposed Investment is to be made solely by the Borrower or by a 
Designated LLC and (ii) no other Person (other than a Designated LLC or other Wholly-Owned 
Subsidiary of the Borrower) has an interest in such Proposed Investment; 

(e) the statement attached hereto as Schedule I is a true and correct description of the 
Proposed Investment, and if any information in the statement changes between the date hereof and 
the Borrowing Date, the Borrower shall promptly notify the Lenders;  

(f) if the Proposed Investment constitutes Margin Stock, the amount of the proceeds 
of the Term Loan being applied to purchase the Margin Stock does not exceed 50% of the fair 
market value of such Margin Stock; and 
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(g) if the Proposed Investment is not a Proposed Cash Investment, the legal 
organizational chart attached hereto as Schedule II shows each ownership structure of the Proposed 
Investment. 

FILED: NEW YORK COUNTY CLERK 05/02/2024 11:24 AM INDEX NO. 652265/2024

NYSCEF DOC. NO. 7 RECEIVED NYSCEF: 05/02/2024Case 25-01295-MBK    Doc 1-6    Filed 07/18/25    Entered 07/18/25 12:43:34    Desc 
Exhibit F    Page 3 of 6



Moshe Silber

Name Moshe Silber

[Signature Page to Borrowing Request]
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Schedule I 
Description of the Proposed Investment 

 The use of proceeds from the Borrowing Request dated as of the date hereof will continue 
renovations on the Borrower’s existing portfolio in order to move towards closing on a loan on a number 
of assets in the Borrower’s portfolio. The proposed contractor payments have been separately provided to 
the Lenders.
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Schedule II 
Legal Organizational Chart 

 
 
 
 
 

NOT APPLICABLE 
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NOTICE OF EVENT OF DEFAULT AND ACCELERATION 
 
March 6, 2024 
 
VIA FEDERAL EXPRESS AND EMAIL 
Moshe Silber 
46 Main Street, Suite 339 
Monsey, New York 10952 
Email: mark@cbrmrealty.com 
Telephone: (845) 538-6701 
 
Each Guarantor Listed on Annex A 
c/o Moshe Silber 
46 Main Street, Suite 339 
Monsey, New York 10952 
Email: mark@cbrmrealty.com 
Telephone: (845) 538-6701 
 
Re:  (i) Credit Agreement, dated as of June 2, 2022 (as amended, supplemented or otherwise modified 

prior to the date hereof, the “Credit Agreement”; terms used herein and defined in the Credit 
Agreement shall have the meaning herein as therein defined), among yourself, as borrower (the 
“Borrower”), each lender that is a party thereto (collectively, the “Lenders”), and Acquiom 
Agency Services LLC, as Administrative Agent (the “Administrative Agent”) and (ii) Guaranty 
Agreement, dated as of June 2, 2022 (as amended, supplemented or otherwise modified prior to the 
date hereof, the “Guaranty”), by and among each person listed as a Guarantor Annex A hereto 
(the “Guarantors”) and the Administrative Agent.   

 
Ladies and Gentlemen: 
 
The Administrative Agent, acting at the direction of the Lenders, hereby notifies you that you failed to pay 
interest in the amount of $234,798.70 on March 1, 2024.   As of today such interest payment has not been 
made and the grace period provided under Section 7.01(b) has expired.  Accordingly, an Event of Default 
under Section 7.01(b) of the Credit Agreement exists and is continuing as of today.   

 
Pursuant to Section 7.01 of the Credit Agreement (and without limitation of any other rights available to 
Administrative Agent and the Lenders under the Credit Agreement and the Loan Documents), the 
Administrative Agent (acting at the direction of the Lenders) hereby declares the principal of and interest 
on all outstanding Term Loans and all fees and other Obligations (including, without limitation, the Unpaid 
Minimum Return Amount) to be due and payable immediately.  Pursuant to Section 2.09(b) of the Credit 
Agreement, commencing on the date hereof, all principal, interest and other unpaid Obligations (including, 
without limitation, the Unpaid Minimum Return Amount) shall accrue interest at the Default Rate until paid 
in full. 
 
The Administrative Agent (acting at the direction of the Lenders) hereby notifies each Guarantor that, 
pursuant to the immediately preceding paragraph, all principal of and interest on all outstanding Term Loans 
and all fees and other Obligations (including, without limitation, the Unpaid Minimum Return Amount) 
has become due and payable immediately.  Accordingly, pursuant to the Guaranty, the Administrative 
Agent hereby demands the immediate payment of all such amounts by the Guarantors.    
 
The foregoing is not intended to be an exhaustive listing of Defaults or Events of Default that may exist 
under the Credit Agreement, and there may be additional existing Defaults or Events of Default that have 
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not been specified in this letter. The Administrative Agent and the Lenders reserve the right to supplement 
this letter at any time to add additional Defaults or Events of Default. Any failure to specify any existing 
Default or Event of Default does not constitute a waiver on the part of the Administrative Agent or the 
Lenders of such Default or Event of Default or the right of the Administrative Agent or the Lenders to assert 
such Default or Event of Default at a later date.  

This letter shall not operate as a waiver of any right or remedy of the Administrative Agent or the Lenders 
under the Credit Agreement, the Guaranty, the other Loan Documents or applicable law. The 
Administrative Agent and the Lenders reserve all of their respective rights under the Credit Agreement, the 
Guaranty, the other Loan Documents and applicable law to enforce their rights and remedies at any time 
and from time to time in connection with the foregoing Event of Default and any and all other Defaults or 
Events of Default that may now exist or may hereafter arise. Without limitation of the foregoing, the 
Administrative Agent and the Lenders expressly reserve all of their rights, powers, privileges and remedies 
under the Credit Agreement, the Guaranty and the other Loan Documents and/or applicable law or in equity, 
including, without limitation, their rights at any time, as applicable: (i) to commence any legal or other 
action to collect any or all of the Obligations from the Borrower, any Guarantor or any other Person liable 
therefore and/or any Collateral securing the Obligations; (ii) to foreclose or otherwise realize on any or all 
of the Collateral and/or as appropriate, set-off or apply to the payment of any or all of the Obligations, any 
or all of the Collateral; (iii) to take any other enforcement action or otherwise exercise any or all rights and 
remedies provided for by any or all of the Credit Agreement, the Guaranty or the other Loan Documents or 
applicable law or in equity; and (iv) to reject any forbearance, financial restructuring or other proposal that 
may be made by or on behalf of the Borrower, any Guarantor or any creditor or equity holder of the 
Borrower or any Guarantor.  The Administrative Agent and the Lenders may exercise any of their rights, 
powers, privileges and remedies, including those set forth in clauses (i) through (iv) above at any time in 
their sole and absolute discretion without further notice. 

This letter shall be governed by and construed in accordance with the law of the State of New York. 

Very truly yours, 

ACQUIOM AGENCY SERVICES LLC 

By:__________________________________ 
      Name: 
      Title: 

Kayla Campobasso
Associate Director
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Annex A 
List of Guarantors 

 
Fox Capital LLC, a New York limited liability company 
 
CBCC 1 LLC, a Delaware limited liability company 
 
CBCC 2 LLC, a Delaware limited liability company 
 
CBCC 3 LLC, a Delaware limited liability company 
 
CBCC 4 LLC, a Delaware limited liability company 
 
CBCC 5 LLC, a Delaware limited liability company 
 
Westwood Jackson Apts MM LLC, a Delaware limited liability company 
 
Westwood Jackson Apts LLC, a Delaware limited liability company 
 
CBRM Realty Inc., a New York corporation 
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A NOTICE TO JUDGMENT DEBTOR IN THE FORM PRESENTED BY CPLR 5222(e) HAS BEEN SERVED UPON 
JUDGMENT DEBTOR WITHIN A YEAR 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK - COMMERCIAL DIVISION 

ACQUIOM AGENCY SERVICES LLC, 

Plaintiff, 

-against-

FOX CAPITAL LLC, CBCC 1 LLC, CBCC 2 LLC, 
CBCC 3 LLC, CBCC 4 LLC, CBCC 5 LLC, 
WESTWOOD JACKSON APTS MM LLC, 
WESTWOOD JACKSON APTS LLC, and 
CBRM REALTY INC., 

Defendants. 

PROPERTY EXECUTION 
(AMENDED) 

Index No. 652265/2024 

TO THE SHERIFF OF ANY COUNTY OR OTHER ENFORCEMENT OFFICER: 

WHEREAS, on September 5, 2024, a Judgment was entered in the captioned action 

commenced in the Supreme Court of New York, New York County, between Acquiom 

Agency Services LLC, as plaintiff, and Fox Capital LLC, CBCC 1 LLC, CBCC 2 LLC, CBCC 3 LLC, 

CBCC 4 LLC, CBCC 5 LLC, Westwood Jackson Apts MM LLC, Westwood Jackson Apts LLC, 

and CBRM Realty Inc., as defendants, in favor of Acquiom Agency Services LLC, as judgment 

creditor, and against Fox Capital LLC, CBCC 1 LLC, CBCC 2 LLC, CBCC 3 LLC, CBCC 4 LLC, 

CBCC 5 LLC, Westwood Jackson Apts MM LLC, Westwood Jackson Apts LLC, and CBRM 

Realty Inc., as judgment debtors, in the amount of $21,020,452.60, of which $21,020,452.60 

plus interest from September 5, 2024, remains due and unpaid, less $4,000.00 applied 

against accrued post-judgment interest; 
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WHEREAS, the Judgment was duly assigned by plaintiff Acquiom Agency Services 

LLC to Spano Investor LLC by instrument filed with the Clerk of the Court on September 9, 

2024, which is now therefore entitled to enforce the Judgment; 

NOW, THEREFORE, WE COMMAND YOU to satisfy the said Judgment out of the 

real and personal property of judgment debtor CBRM Realty Inc., as defendant, in favor of 

Spano Investor LLC, as assignee of Acquiom Agency Services LLC, judgment creditor, and 

against CBRM Realty Inc. and the debts due to it; and that only the property in which said 

judgment debtor who are not deceased have an interest or the debts owed to them shall be 

levied upon and sold hereunder; AND TO RETURN this execution to the clerk of the above 

captioned court within 60 days after issuance unless service of this execution is made 

within that time or within extensions of that time made in writing by the attorney( s) for the 

judgment creditor, including but not limited to the following personal property: 

All of judgment debtor's right, title and interest as member 
or otherwise in: 

Crown Capital Holdings LLC, a Delaware limited liability 
company, c/o Moshe Silber, 41 Powder Horn Road, Suffern, 
NY10901 

100 Phillips Parkway LLC, a Delaware limited liability 
company, c/o Moshe Silber, 41 Powder Horn Road, Suffern, 
NY10901 

JM Realty Advisory LLC, a Delaware limited liability 
company, c/ o Moshe Silber, 41 Powder Horn Road, Suffern, 
NY10901 

Carriage House Apts LLC, a Delaware limited liability 
company, c/o Moshe Silber, 41 Powder Horn Road, Suffern, 
NY10901 

2 
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Pursuant to CPLR 5205(1) $3,425 of an account containing direct deposit or 

electronic payments reasonably identifiable as statutorily exempt payments, as defined in 

CPLR 5205(1)(2), is exempt from execution and the garnishee cannot levy upon or restrain 

$3,425 in such an account. 

Pursuant to CPLR 5222 (i), an execution shall not apply to an amount equal to or less 

than 90% of the greater of 240 times the federal minimum hourly wage prescribed in the 

Fair Labor Standards Act of 1938 or 240 times the state minimum hourly wage prescribed 

in Labor Law§ 652, as in effect at the time the earnings are payable, except such part as a 

court determines to be unnecessary for the reasonable requirements of the judgment 

debtors and their dependents. 

NOW, THEREFORE, YOU ARE REQUIRED by CPLR 5232(a) to transfer to the 

enforcement officer all personal property not capable of delivery in which the judgment 

debtors are known or believed to have an interest now or hereafter coming into your 

possession or custody including any property specified in this notice; and to pay to the 

enforcement officer, upon maturity, all debts now due or hereafter becoming due from you 

to the judgment debtors, including any debts specified in this notice; and to execute any 

documents necessary to effect such transfer or payment; 

AND TAKE NOTICE that until such transfer or payment is made or until expiration of 

90 days after the service of this execution upon you or such further time as is provided by 

any order of the court served upon you whichever event first occurs, you are forbidden to 

make or suffer any sale, assignment, or transfer of, or an interference with, any such 

property, or pay over or otherwise dispose of any such debt, to any person other than the 

3 
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enforcement officer, except upon direction of the enforcement officer or pursuant to an 

order of the court; 

AND TAKE FURTHER NOTICE THAT at the expiration of 90 days after a levy is made 

by service of this execution, or such further time as the court upon motion of the judgment 

creditor has provided, this levy shall be void except as to property or debts which have 

been transferred or paid to the enforcement officer or as to which a proceeding under 

CPLR 5225 or 5227 has been brought. 

Dated: New York, New York 
December 13, 2024 

4 

1z ;_,~~J 
LAWOFFICOF 
BERNARD D'ORAZIO & ASSOCIATES, P.C. 
Attorneys for Assignee Judgment Creditor 
Spano Investor LLC 
The Legal Studio@ 238 West 139th Street 
New York, New York 10030 
(212) 608-5300 
bdorazio@dorazio-law.com 
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ENDORSEMENT 

Please take notice that the following named defendants were not served with a 
summons herein: 

NOT APPLICABLE 

and that, as to them, the execution must be restricted as below prescribed. 

An execution shall not be levied upon the sole property of such a defendant, but it 
may be collected out of real and personal property owned by him jointly with the other 
defendants who were summoned or with any of them, and out of the real and personal 
property of the latter and any of them. 

LAW OFFICES OF 
BERNARD D'ORAZIO & ASSOCIATES, P.C. 
Attorneys for Attorneys for Assignee 
Judgment Creditor Spano Investor LLC 
The Legal Studio 
@ 238 West 139th Street 
New York, New York 10030 
(212) 608-5300 
bdorazio@dorazio-law.com 

Name and address of Garnishee: 

Crown Capital Holdings LLC 
c/o Moshe Silber 
41 Powder Horn Road 
Suffern, NY 10901 

100 Phillips Parkway LLC, 
c/o Moshe Silber 
41 Powder Horn Road 
Suffern, NY 10901 

JM Realty Advisory LLC 
c/o Moshe Silber 
41 Powder Horn Road 
Suffern, NY 10901 

Carriage House Apts LLC 
41 Powder Horn Road 
Suffern, NY 10901 

5 

Case 25-01295-MBK    Doc 1-9    Filed 07/18/25    Entered 07/18/25 12:43:34    Desc 
Exhibit I    Page 9 of 10



Address of Judgment Debtor(s): 

CBRM Realty Inc. 
c/o Moshe Silber 
41 Powder Horn Road 
Suffern, NY 10901 

6 
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CSC CSC- Springfield
www.cscglobal.com

801 Adlai Stevenson Drive
Springfield, IL 62703
217-544-5900
217-492-2727 (Fax)

Matter# 1906527-0002 Order# 418746-1

Project Id : Order Date 07/14/2025

Subject: SPANO INVESTOR LLC

Jurisdiction: NY - SECRETARY OF STATE

Request for: UCC Debtor Search

Thru Date: July 01, 2025

Result: Clear

Ordered by AILEEN VENES at WHITE & CASE LLP

Thank you for using CSC. For real-time 24 hour access to the status of any order placed with CSC, access our website at
www.cscglobal.com.

If you have any questions concerning this order or CSCGlobal, please feel free to contact us.

JOANN EDWARDS

Joann.Edwards@cscglobal.com

Corporation Service Company(R) Terms and Conditions

You agree that all information that Corporation Service Company furnishes to you will be used solely as one factor in your credit, insurance, marketing or other
business decisions and will not be used (i) in determining a consumer's eligibility for credit or insurance where such credit or insurance is to be used primarily for
personal, family or household purposes, (ii) for employment purposes, or (iii) for governmental licenses. Use of the information in the above manner is a violation of the
Fair Credit Reporting Act.
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Matter#     1906527-0002                                              Order#     418746-1

Project Id:                                                   Order Date:     07/14/2025

Additional Reference:    

   

                  Subject:                                                    Spano Investor LLC

                  Jurisdiction:                                                   NY - Rockland County

                  Request for:                                                    UCC Debtor

                  Thru Date:                                                    June 19, 2025

                  Result:                                                    Clear

                  Request for:                                                    State Tax Lien

                  Thru Date:                                                    June 19, 2025

                  Result:                                                    Clear

Ordered by AILEEN VENES  at  WHITE & CASE LLP

Thank you for using CSC. For real-time 24 hour access to the status of any order placed with CSC, access our website at
www.cscglobal.com.

If you have any questions concerning this order or CSCGlobal, please feel free to contact us.

Joann Edwards
Joann.Edwards@cscglobal.com

Corporation Service Company(R) Terms and Conditions

You agree that all information that Corporation Service Company furnishes to you will be used solely as one factor in your credit, insurance, marketing or other business
decisions and will not be used (i) in determining a consumer's eligibility for credit or insurance where such credit or insurance is to be used primarily for personal, family
or household purposes, (ii) for employment purposes, or (iii) for governmental licenses. Use of the information in the above manner is a violation of the Fair Credit
Reporting Act.

CSC
www.cscglobal.com 

CSC - Springfield
801 Adlai Stevenson Dr 
Springfield IL, 62703-4261
800-877-2556
217-544-4657 (Fax) 
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Modified Official Form 410 
Proof  of  Claim 04/25 

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number

Official Form 410 Proof of Claim
page 1 

joshua.mercado@ubs.com

✔

Spano Investor LLC

Acquiom Agency Services

973-643-6398

✔

New Jersey

 CBRM Realty Inc.

See summary page

25-15343

See summary page

joshua.mercado@ubs.com

✔

Claims assigned from Acquiom Agency Services LLC

212-713-4040
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 

No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:

Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?

 No 

 Yes. Identify the property:

Official Form 410 Proof of Claim
page 2 

21,118,881.01

✔

✔

0

✔

✔

21,118,881.01

21,118,881.01

9.00

Judgment lien.  See attached Rider.

Judgment - See attached Rider

Judgment lien.  See attached Rider.

✔

✔

✔
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $3,800* of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $17,150*) earned within 180  
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/28 and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
entitled to administrative
priority pursuant to 11
U.S.C. § 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(3) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email

Official Form 410 Proof of Claim
page 3 

Of Counsel

✔

✔

Sills Cummis and Gross P.C.

✔

07/15/2025

Michael Savetsky

/s/Michael Savetsky
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Debtor:

25-15343 - CBRM Realty Inc.
District:

District of New Jersey, Trenton Division
Creditor:

Spano Investor LLC
c/o Sills Cummis and Gross P.C., Attn: Michael Savetsky
One Riverfront Plaza

Newark, NJ, 07102

Phone:

973-643-6398
Phone 2:

Fax:

Email:

joshua.mercado@ubs.com

Has Supporting Documentation:

Yes, supporting documentation successfully uploaded
Related Document Statement:

Has Related Claim:

No
Related Claim Filed By:

Filing Party:

Authorized agent

Disbursement/Notice Parties:

Spano Investor LLC
OConnor Capital Solutions c/o Joshua Mercado
787 7th Avenue, 13th Floor

New York, NY, 10019

Phone:

212-713-4040
Phone 2:

Fax:

E-mail:

joshua.mercado@ubs.com
DISBURSEMENT ADDRESS

Other Names Used with Debtor:

Claims assigned from Acquiom Agency Services LLC
Amends Claim:

No
Acquired Claim:

Yes,  from Acquiom Agency Services
Basis of Claim:

Judgment - See attached Rider
Last 4 Digits:

No
Uniform Claim Identifier:

Total Amount of Claim:

21,118,881.01
Includes Interest or Charges:

Yes
Has Priority Claim:

No
Priority Under:

Has Secured Claim:

Yes: 21,118,881.01
Amount of 503(b)(9):

No
Based on Lease:

No
Subject to Right of Setoff:

No

Nature of Secured Amount:

Other
Describe: Judgment lien.  See attached Rider.

Value of Property:

Annual Interest Rate:

9.00%, Fixed
Arrearage Amount:

21,118,881.01
Basis for Perfection:

Judgment lien.  See attached Rider.
Amount Unsecured:

0
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Submitted By:

Michael Savetsky on 15-Jul-2025 10:59:43 a.m. Pacific Time
Title:

Of Counsel
Company:

Sills Cummis and Gross P.C.
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RIDER TO PROOF OF CLAIM OF SPANO INVESTOR LLC 

1. On May 19, 2025 (the “Petition Date”), CBRM Realty, Inc. (“CBRM”) and 

various affiliated debtors (together with CBRM, the “Debtors”) filed voluntary petitions for 

relief under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”) in the 

United States Bankruptcy Court for the District of New Jersey (the “Bankruptcy Court”), 

commencing cases (the “Chapter 11 Cases”) which are being jointly administered under Case 

No. 25–15343 (MBK). 

2. Moshe Silber a/k/a Mark Silber (“Silber”) is the ultimate equity holder of each of 

the Debtors. 

3. On September 5, 2024, Acquiom Agency Services LLC (“Acquiom”), in its 

capacity as administrative agent and collateral agent for certain loans made by funds affiliated 

with UBS Asset Management (Americas) LLC (the “Lenders”) to Silber that were guaranteed by 

CBRM and various other entities associated with Silber, obtained a judgment (the “CBRM 

Judgment”) in the amount of $21,020,452.60 against CBRM and certain other defendants in an 

action captioned Acquiom Agency Services LLC v. Fox Capital LLC, et al., Index No. 

652265/2024, Supreme Court of the State of New York, County of New York. A copy of the 

CBRM Judgment is attached hereto as Exhibit A.  

4. On or about September 9, 2024, Acquiom assigned the CBRM Judgment to Spano 

Investor LLC (“Spano”), a special purpose entity formed by the Lenders, through an Assignment 

of Judgment. A copy of the Assignment of Judgment is attached hereto as Exhibit B. 

5. In order to enforce the CBRM Judgment, counsel for Spano delivered a property 

execution (the “Property Execution”) to The Sheriff of Rockland County, New York (the 

“Sheriff”), dated December 13, 2024, directing the Sheriff to satisfy the CBRM Judgment out of 
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the real and personal property of CBRM, including all of CBRM’s right, title and interest as a 

member of certain limited liability companies, as follows: (a) its 100% ownership interest in 

Crown Capital Holdings LLC (“Crown”), a Debtor in these cases, and (b) its ownership interests 

in 100 Phillips Parkway LLC, JM Realty Advisory LLC, and Carriage House Apts LLC ((a) and 

(b), collectively, the “LLCs”). A copy of the Property Execution is attached hereto as Exhibit C. 

6. By virtue of the delivery of the Property Execution to the Sheriff, Spano acquired 

a perfected lien on all of CBRM’s personal property located within the territorial jurisdiction of 

the Sheriff. See CPLR §§ 5202(a), 5230 and 5232(a); Weinstein-Korn-Miller, New York Civil 

Practice ¶ 5202.04. 

7. The Sheriff timely served the Property Execution on CBRM and the LLCs. The 

Sheriff thereafter scheduled a Sheriff’s sale of CBRM’s interests in the LLCs. The Sheriff’s sale 

was postponed multiple times, eventually to May 22, 2025. CBRM’s Chapter 11 Case was filed 

three days prior to the Sheriff’s sale, staying the execution sale. 

8. As of the Petition Date, CBRM owed Spano $21,118,881.01 on account of the 

CBRM Judgment, calculated as follows: 
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9. To the extent that CBRM’s equity interest in Crown and all other assets of CBRM 

against which Spano’s perfected judgment lien attached are valued in excess of $21,118,881.01, 

Spano is entitled to and hereby asserts a claim for post-petition interest and all reasonable fees, 

costs, or charges provided for under applicable law pursuant to section 506(b) of the Bankruptcy 

Code. 

Reservation of Rights 

10. The filing of this Proof of Claim is not intended to alter or affect, or to constitute a 

waiver of, any of Spano’s rights under or in relation to the CBRM Judgment or against any other 

persons or entities, including, without limitation, Silber. 

11. Spano retains and reserves any rights, claims, actions, remedies, setoffs, or 

recoupments to which it is entitled at law or in equity, with respect to the Debtors, their assets, 

and all persons or entities other than the Debtors, including, without limitation, Silber. 

12. Spano reserves the right to supplement or amend this Proof of Claim, without 

limitation, for the purpose of including additional sums due as of the Petition Date, to assert that 

any portion of this Proof of Claim is entitled to priority or administrative priority, and to state a 

total amount that is or would be owed by CBRM upon the effective date of any plan of 

reorganization or liquidation, or any other appropriate date(s). Spano further reserves the right to 

supplement or amend this Proof of Claim from time to time as may be necessary or appropriate 

to conform to, or to adapt to changes in, facts or law, determinations yet to be made in the 

Debtors’ bankruptcy cases or in other proceedings, or otherwise to further the purposes of filing 

this Proof of Claim. 

13. Neither the fling of this Proof of Claim nor anything contained herein shall be 

deemed as consent by Spano to the exercise of jurisdiction by the Bankruptcy Court over any and 
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all aspects of, and/or any proceedings relating to any subject of, this Proof of Claim. Without 

limiting the generality of the foregoing, Spano retains and reserves any and all rights it otherwise 

may have to (a) object and not submit to the jurisdiction of the Bankruptcy Court for any 

particular purpose, matter, or proceeding, (b) seek entry of final orders in non-core matters only 

after a de novo review by a District Court judge, (c) seek entry of final orders in core matters 

only after a de novo review by a District Court judge if it is determined that the Bankruptcy 

Court, absent consent of the parties, cannot enter final orders or judgments consistent with 

Article III of the United States Constitution, (d) a trial by jury on any issue so triable in any 

contested matter or adversary proceeding arising in or related to the Debtors’ bankruptcy cases, 

or (e) request that the District Court withdraw the reference in any matter or proceeding subject 

to mandatory or discretionary withdrawal. 
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Exhibit A 

CBRM Judgment 
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FILED: NEW YORK COUNTY CLERK 09/05/2024 10:07 AM INDEX NO. 652265/2024

NYSCEF DOC. NO. 37 RECEIVED NYSCEF: 09/05/2024

1 of 4
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Exhibit B 

Assignment of Judgment 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK - COMMERCIAL DIVISION 
-----------------x 
ACQUIOM AGENCY SERVICES LLC, 

Plaintiff, 

- against -

FOX CAPITAL LLC, CBCC 1 LLC, CBCC 2 LLC, : 

Index No. 652265/2024 

IAS Part 45 

Justice Anar Rathod Patel 

CBCC 3 LLC, CBCC 4 LLC, CBCC 5 LLC, ASSIGNMENT OF JUDGMENT 
WESTWOOD JACKSON APTS MM LLC, 
WESTWOOD JACKSON APTS LLC, and CBRM 
REALTY INC., 

Defendants. 

-----------------x 

WHEREAS, on September 5, 2024, a Judgment in the above-captioned action (NYSCEF 

Doc. No. 37) was duly entered in the Office of the Clerk of the Supreme Court of the State of 

New York, New York County, in favor of plaintiff Acquiom Agency Services LLC ("Acquiom") 

and against defendants Fox Capital LLC, CBCC 1 LLC, CBCC 2 LLC, CBCC 3 LLC, CBCC 4 

LLC, CBCC 5 LLC, Westwood Jackson Apts MM LLC, Westwood Jackson Apts LLC, and 

CBRM Realty Inc., jointly and severally, in the amount of $21,020,452.60, together with interest 

thereon running from September 5, 2024, all of which remains due and unpaid; 

IT IS NOW HEREBY AGREED between Acquiom, hereinafter referred to as the 

"Assignor," and Spano Investor LLC, hereinafter referred to as the "Assignee," that: 

1. The Assignor, having an address of 950 17th Street, Suite 1400, Denver, Colorado 

80202, for good and valuable consideration, receipt of which is hereby acknowledged, hereby 

assigns to the Assignee, Spano Investor LLC, having an address of c/o UBS Asset Management 

(Americas) LLC, 787 7th Avenue, 13th Floor, New York, NY 10019, its executors, admin­

istrator, and assigns, all of Assignor' s right, title, and interest in the Judgment in this action and 

lu..l )71 d6S6 I 
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to all sums of money that may be obtained by the Judgment or on any proceedings to be had on 

it. 

2. The Assignee shall have powers of substitution, revocation, to demand and to 

receive, power to obtain executions, and power to take all lawful measures for the recovery of 

the money due or to become due on the Judgment. 

3. On payment of the Judgment the Assignee shall have power to execute a 

satisfaction-piece, to acknowledge s.atisfaction, or discharge the Judgment, and to appoint, 

substitute and revoke attorneys for the purposes of enforcing the Judgment. 

4. The Assignor covenants and represents that there is now due on the Judgment 

entered in its favor $21,020,452.60 plus interest from September 5, 2024, and that it will not 

hereafter collect or receive any of that amount or any part of it, nor will it release or discharge 

the Judgment. The Assignor will allow all lawful proceedings to enforce and collect the 

Judgment to be taken by the Assignee. 

5. This Assignment of Judgment is made without recourse to the Assignor in any 

event whatsoever. 

l(LJ ) 7146.16 1 

ACQOM AGENCY SERVICES LLC, 
as Assignor 
By: 
Name: Jennifer Anderson 
Title: Senior Director 
Address: 950 17111 Street, Suite 1400 
Denver, CO 80202 

2 
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STATE OF DELAWARE ) 
) ss. : 

COUNTY OF NEW CASTLE ) 

On the 2::'! day ~ , 2024, before me, the undersigned, 

personally appeared Jennifer Anderson, Senior Director, known to me or proved to me on the 

basis of satisfactory evidence to be the individual whose name is subscribed to the within 

instrument, and acknowledged to me that he/she executed the same in his/her capacity and that, 

by his/her signature on the instrument, the person upon behalf of which the individual acted 

executed the instrument. 

~ L 6zb 
N~~UBLIC 

3 
~Ll )1146\61 

HOPE·L~µ. 
NQtARY,.PU8UC 

ITaTeOP' QII.AWAM 
MY COiia.,. UPIIIES 

JANUARY D,JUI 
COMMISSION NO. NiatUOOOOM 
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Exhibit C 

Property Execution 
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A NOTICE TO JUDGMENT DEBTOR IN THE FORM PRESENTED BY CPLR 5222(e) HAS BEEN SERVED UPON 
JUDGMENT DEBTOR WITHIN A YEAR 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK - COMMERCIAL DIVISION 

ACQUIOM AGENCY SERVICES LLC, 

Plaintiff, 

-against-

FOX CAPITAL LLC, CBCC 1 LLC, CBCC 2 LLC, 
CBCC 3 LLC, CBCC 4 LLC, CBCC 5 LLC, 
WESTWOOD JACKSON APTS MM LLC, 
WESTWOOD JACKSON APTS LLC, and 
CBRM REALTY INC., 

Defendants. 

PROPERTY EXECUTION 
(AMENDED) 

Index No. 652265/2024 

TO THE SHERIFF OF ANY COUNTY OR OTHER ENFORCEMENT OFFICER: 

WHEREAS, on September 5, 2024, a Judgment was entered in the captioned action 

commenced in the Supreme Court of New York, New York County, between Acquiom 

Agency Services LLC, as plaintiff, and Fox Capital LLC, CBCC 1 LLC, CBCC 2 LLC, CBCC 3 LLC, 

CBCC 4 LLC, CBCC 5 LLC, Westwood Jackson Apts MM LLC, Westwood Jackson Apts LLC, 

and CBRM Realty Inc., as defendants, in favor of Acquiom Agency Services LLC, as judgment 

creditor, and against Fox Capital LLC, CBCC 1 LLC, CBCC 2 LLC, CBCC 3 LLC, CBCC 4 LLC, 

CBCC 5 LLC, Westwood Jackson Apts MM LLC, Westwood Jackson Apts LLC, and CBRM 

Realty Inc., as judgment debtors, in the amount of $21,020,452.60, of which $21,020,452.60 

plus interest from September 5, 2024, remains due and unpaid, less $4,000.00 applied 

against accrued post-judgment interest; 
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WHEREAS, the Judgment was duly assigned by plaintiff Acquiom Agency Services 

LLC to Spano Investor LLC by instrument filed with the Clerk of the Court on September 9, 

2024, which is now therefore entitled to enforce the Judgment; 

NOW, THEREFORE, WE COMMAND YOU to satisfy the said Judgment out of the 

real and personal property of judgment debtor CBRM Realty Inc., as defendant, in favor of 

Spano Investor LLC, as assignee of Acquiom Agency Services LLC, judgment creditor, and 

against CBRM Realty Inc. and the debts due to it; and that only the property in which said 

judgment debtor who are not deceased have an interest or the debts owed to them shall be 

levied upon and sold hereunder; AND TO RETURN this execution to the clerk of the above 

captioned court within 60 days after issuance unless service of this execution is made 

within that time or within extensions of that time made in writing by the attorney( s) for the 

judgment creditor, including but not limited to the following personal property: 

All of judgment debtor's right, title and interest as member 
or otherwise in: 

Crown Capital Holdings LLC, a Delaware limited liability 
company, c/o Moshe Silber, 41 Powder Horn Road, Suffern, 
NY10901 

100 Phillips Parkway LLC, a Delaware limited liability 
company, c/o Moshe Silber, 41 Powder Horn Road, Suffern, 
NY10901 

JM Realty Advisory LLC, a Delaware limited liability 
company, c/ o Moshe Silber, 41 Powder Horn Road, Suffern, 
NY10901 

Carriage House Apts LLC, a Delaware limited liability 
company, c/o Moshe Silber, 41 Powder Horn Road, Suffern, 
NY10901 

2 
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Pursuant to CPLR 5205(1) $3,425 of an account containing direct deposit or 

electronic payments reasonably identifiable as statutorily exempt payments, as defined in 

CPLR 5205(1)(2), is exempt from execution and the garnishee cannot levy upon or restrain 

$3,425 in such an account. 

Pursuant to CPLR 5222 (i), an execution shall not apply to an amount equal to or less 

than 90% of the greater of 240 times the federal minimum hourly wage prescribed in the 

Fair Labor Standards Act of 1938 or 240 times the state minimum hourly wage prescribed 

in Labor Law§ 652, as in effect at the time the earnings are payable, except such part as a 

court determines to be unnecessary for the reasonable requirements of the judgment 

debtors and their dependents. 

NOW, THEREFORE, YOU ARE REQUIRED by CPLR 5232(a) to transfer to the 

enforcement officer all personal property not capable of delivery in which the judgment 

debtors are known or believed to have an interest now or hereafter coming into your 

possession or custody including any property specified in this notice; and to pay to the 

enforcement officer, upon maturity, all debts now due or hereafter becoming due from you 

to the judgment debtors, including any debts specified in this notice; and to execute any 

documents necessary to effect such transfer or payment; 

AND TAKE NOTICE that until such transfer or payment is made or until expiration of 

90 days after the service of this execution upon you or such further time as is provided by 

any order of the court served upon you whichever event first occurs, you are forbidden to 

make or suffer any sale, assignment, or transfer of, or an interference with, any such 

property, or pay over or otherwise dispose of any such debt, to any person other than the 

3 
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enforcement officer, except upon direction of the enforcement officer or pursuant to an 

order of the court; 

AND TAKE FURTHER NOTICE THAT at the expiration of 90 days after a levy is made 

by service of this execution, or such further time as the court upon motion of the judgment 

creditor has provided, this levy shall be void except as to property or debts which have 

been transferred or paid to the enforcement officer or as to which a proceeding under 

CPLR 5225 or 5227 has been brought. 

Dated: New York, New York 
December 13, 2024 

4 

1z ;_,~~J 
LAWOFFICOF 
BERNARD D'ORAZIO & ASSOCIATES, P.C. 
Attorneys for Assignee Judgment Creditor 
Spano Investor LLC 
The Legal Studio@ 238 West 139th Street 
New York, New York 10030 
(212) 608-5300 
bdorazio@dorazio-law.com 
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ENDORSEMENT 

Please take notice that the following named defendants were not served with a 
summons herein: 

NOT APPLICABLE 

and that, as to them, the execution must be restricted as below prescribed. 

An execution shall not be levied upon the sole property of such a defendant, but it 
may be collected out of real and personal property owned by him jointly with the other 
defendants who were summoned or with any of them, and out of the real and personal 
property of the latter and any of them. 

LAW OFFICES OF 
BERNARD D'ORAZIO & ASSOCIATES, P.C. 
Attorneys for Attorneys for Assignee 
Judgment Creditor Spano Investor LLC 
The Legal Studio 
@ 238 West 139th Street 
New York, New York 10030 
(212) 608-5300 
bdorazio@dorazio-law.com 

Name and address of Garnishee: 

Crown Capital Holdings LLC 
c/o Moshe Silber 
41 Powder Horn Road 
Suffern, NY 10901 

100 Phillips Parkway LLC, 
c/o Moshe Silber 
41 Powder Horn Road 
Suffern, NY 10901 

JM Realty Advisory LLC 
c/o Moshe Silber 
41 Powder Horn Road 
Suffern, NY 10901 

Carriage House Apts LLC 
41 Powder Horn Road 
Suffern, NY 10901 

5 
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Address of Judgment Debtor(s): 

CBRM Realty Inc. 
c/o Moshe Silber 
41 Powder Horn Road 
Suffern, NY 10901 

6 
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEW JERSEY

In the matter of:

Debtor 

Plaintiff(s)
Case No. ______________________ 

v. 

Adversary No. ______________________ 

Defendant(s) Judge: ______________________

SUMMONS AND NOTICE OF PRETRIAL CONFERENCE 
IN AN ADVERSARY PROCEEDING

YOU ARE SUMMONED and required to submit a motion or answer to the complaint which is attached to this 
summons to the clerk of the bankruptcy court within 30 days after the date of issuance of this summons, except 
that the United States and its offices and agencies shall file a motion or answer to the complaint within 35 days. 

Address of Clerk

At the same time, you must also serve a copy of the motion or answer upon the plaintiff s attorney. 

Name and Address of 
Plaintiff s

If you make a motion, your time to answer is governed by Fed.R.Bankr.P. 7012. 

YOU ARE NOTIFIED that a pretrial conference of the proceeding commenced by the filing of the complaint will be 
held at the following time and place. 

Address Courtroom: 

Date and Time: 

IF YOU FAIL TO RESPOND TO THIS SUMMONS, YOUR FAILURE WILL BE DEEMED TO BE YOUR CONSENT 
TO ENTRY OF A JUDGMENT BY THE BANKRUPTCY COURT AND JUDGMENT BY DEFAULT MAY BE 

TAKEN AGAINST YOU FOR THE RELIEF DEMANDED IN THE COMPLAINT.

J , Clerk 

Date: ___________________________________ By:  ______________________________________ 
Deputy Clerk

Pursuant to 
proceedings see the related Local Rule
on the Court�s web site  njb.uscourts.gov/mediation. 

CBRM REALTY INC., et al.,

CBRM REALTY INC.,

SPANO INVESTOR LLC and ACQUIOM AGENCY

SERVICES LLC,

25-15343-MBK

Michael B. Kaplan

U.S. Bankruptcy Court for the District of New Jersey

Clarkson S. Fisher U.S. Courthouse

402 East State Street

Trenton, NJ 08608

Andrew Zatz and Samuel P. Hershey

WHITE & CASE LLP

1221 Avenue of the Americas

New York, New York 10020

U.S. Bankruptcy Court for the District of

New Jersey

Clarkson S. Fisher U.S. Courthouse

402 East State Street

Trenton, NJ 08608
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