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PROCEEDI NGS

THE COURT: All right. W have settings in
Ei ger Pharmaceuticals. Let's start by getting | awer
appearances here in the courtroom please.

MR. CALI FANO. Good afternoon, Your Honor
Tom Cal i fano, Sidley Austin, on behalf of the debtors. Wth
me is ny partner Bill Curtin and my associ ates, Veronica
Courtney, Anne Wallice, Parker Enbry, and Chel sea McManus.
We al so have the companies' CEO, Dr. Apelian with us, our
CRO, Doug Staut from Alvarez & Marsal .

THE COURT: Ckay.

MR, CALI FANO.  Thank you, Your Honor

THE COURT: Al right. Oher courtroom
appear ances.

M5. YOUNG  Good afternoon, Your Honor. Liz
Zi egler-Young for the U S. Trustee.

THE COURT: Ckay. Thank you.

Any ot her courtroom appearances?

Al right. | know we have a | arge nunber of people ont
the Webex. [|'m assum ng everyone who wants to appear today
that is on the Webex will sign the appearance sheet
electronically and then we will post that.

Is there anyone on the Webex who for sone reason
couldn't sign that appearance sheet and wants to speak their

appear ance?
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Al right. Wwll, we have, ny agenda shows nine things
set. It looks |like three are carryover first day notions on
whi ch there have been interimorders; five enploynent rel ated
pl eadi ngs, and then our venue notion

M5. WALLICE: Good afternoon, Your Honor

THE COURT: Good afternoon.

M5. WALLICE: For the record, Anne Wallice of
Sidl ey Austin, proposed counsel to the debtors.

Before we turn to the venue notion, we did want to
provide you a status update on all of the second day notions,
as well as the proposed final orders.

THE COURT: Okay.

M5. WALLICE: The debtors have worked with the
United States Trustee's O fice and have incorporated informal
comrents fromthe |l enders, so |I'mvery happy to report that
subj ect to the outcone of today's hearing, all of those
orders are in agreed form

THE COURT: Ckay.

M5. WALLICE: So cogni zant of Your Honor's
time today, as well as for the past two hearings, what the
debtors woul d suggest is that subject to the outcome of the
hearing today on the venue notion, the debtors woul d work
with the United States Trustee's Ofice to cone to agreed
| anguage on venue and submit those orders to the Court for

entry.
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THE COURT: Al right. Wwll, that is good
news to nmy ears. The Court will note that | have evidence on
all of these, what | count are eight matters; again, three
carryover first day notions that already had interimorders,
and then five either enployment applications or orders
pertai ning to conpensation procedures. So | have
decl arations in support of those, all of these itens, you
know, Dr. Apelian in certain circunstances and estate
prof essionals in other circunstances.

So, Ms. Young, do you want to say anything? Does
anyone want to say anything about this? It |looks |like |I have
evi dence to approve these itens.

M5. YOUNG And that's correct, Your Honor. |
think there is the evidence with all the stipulations, as
well as the prior testinony in all the hearings to support
all the findings. Again, we're certainly happy to work with
the debtors. Just | think we're all sort of in Iinbo
dependi ng on what the Court does today. So we'll certainly
address whatever the Court decides to do within the rest of
the orders.

THE COURT: Okay. All right. Wll, subject
to the resolution of the venue notion, the Court is prepared
to grant the relief in all of these other matters set.

Agai n, based on the evidence and argunent that has been nade,

I think all of these nmotions and applications have nerit and
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statutory support. So | would -- | would grant them

M5. WALLICE: Thank you, Your Honor.

THE COURT: Al right. And I'mgoing to say
thank you to, | think it was M. Enbry | heard scranbl ed and
put together a notebook for me of the pleadings. |
appreciate that. | didn't know what we were going to do on
the non-venue related nmotions, so | kind of wanted to have
all of the pleadings handy. So it turns out | probably
didn't need that, but thank you.

Al right. Well, then, it sounds like the issue de
jour is this venue notion of the United States Trustee. And
| see there was a joinder by |Innovatus, the secured | ender.
And | see a stipulation was filed overnight. So if you all
will tee that up for me. Are we going to have evi dence ot her
than the stipulations? Are we going to just have argument?

How are we going to proceed on this?

M5. YOUNG | think, Your Honor, we did work
very heavily with the debtors to get, I would say, 98 percent
of the facts to be stipulated. W wll have a brief

evidentiary portion of this hearing. But we do think the
bulk of the time will be reserved for oral arguments with
regard to the venue transfer.
THE COURT: Al right.
Anyt hing to add?

MR, CALIFANG Yes. W're in agreenment, Your
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Honor .
THE COURT: Well, then I'Il hear your opening
statenents and presentati on of evidence.
MS. YOUNG Thank you, Your Honor. Liz Young
for the U S Trustee.

The United States Trustee has nmoved to transfer venue
of this case because the filing does not neet the standard of
proper venue under 28 USC 1408(1). The statute provi des one
of four ways for a debtor to obtain proper venue for a case
inthis District. It nust be domciled or residenced in that
District. It nust have its principal place of business in
this District. O it must have principal assets in the
District, or an affiliate is properly venued in this
District. The debtor nust also neet a tinme requirenent that
has to be for the better of the 180 days preceding this case
to make sure that venue was proper in this District. And the
choice of words in the statute is inportant.

Principal. It does not nean an asset, it neans the
princi pal assets of the principal place of business. And as
we go forward, |I'mgoing to keep rem nding the Court of this.
It's the principal. W're not disputing that the debtor has
business in the State of Texas or an asset in the State of
Texas. But it's inportant to focus on the | anguage of the
statute here. It's principal assets, principal place of

busi ness, and domcil e.

Cl NDY SUMNER, CSR (214) 802-7196

Desc



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case 24-80040-sgj11 Doc 251 Filed 05/13/24 Entered 05/13/24 09:36:27
Main Document  Page 8 of 84

This is the statutory framework that is set forth by
Congress. Words in statutes nmatter. And it is our role in
the U S. Trustee's Ofice to bring these kinds of issues to
the Court's attention.

Your Honor, the facts will show that the debtors’
princi pal assets, principal place of business, and domicile
are all outside of the State of Texas. The debtors are an IP
conmpany whose principal assets are the cash and its I P, which
we argue are based in their headquarters in Palo Alto. The
debtors' thought nexus is based out of their CEO who is in
New Jersey; their chief financial officer, who is based out
of Nevada; and their corporate counsel who is based out of
North Carolina. None of those take place in Texas. No
deci sions were nmade in Texas in the 180 days prior. And that
i s why, Your Honor, we don't think that there is sufficient
contact with the State of Texas.

The debtors are incorporated in Delaware and the two
foreign entities are incorporated in Ireland and the United
Kingdom As a result, none of these conpanies are domciled
under the | aws of Texas for the purpose of venue under 1408.

Simlarly, the debtors cannot neet the standard for
venue under 1408(2), which requires there to be a properly
venued case pending before this Court to attach venue of
these other affiliated conpanies.

Finally, 1408 really does act as a gatekeeping statute.
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You need to establish proper venue under 1408 before you can
get to the pernissive transfer provisions under 1412. That
is really the threshold i ssue that we are | ooki ng here today,
is there sufficient connection with the State of Texas under
1408 for these debtors to establish venue for the purposes of
this hearing going -- for the purposes of this case rensining
in Texas? O does the Court have to transfer it to a place
where there is proper venue? And, Your Honor, that is what
the U S. Trustee believes here, that there is not enough of a
connection to the State of Texas that it does not neet the
statutory requirenents of 1408. And that this Court nust
transfer this case to a District in which there is proper
venue.

THE COURT: Al right. | have sone things
that are turning through ny nind.

M5. YOUNG  Ckay.

THE COURT: And you can either address them
now or you can certainly tell me the evidence is going to
address this and then we'll tie it together in closing
argunent .

M5. YOUNG |'m happy to answer questions you
have right now, Your Honor.

THE COURT: Okay. One sort of overarching
question | have is this. Gkay. As | understand it, the

debtors have started with what 1'Il call the parent conpany,
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but I don't know, it's not really a holding conpany, Eiger

Bio --

MS. YOUNG  Ei ger Bi opharnmaceutical s.

THE COURT: Del awar e.

M5. YOUNG  Yeah.

THE COURT: They started with the notion that
it -- the principal place of business is Texas, | think

M. Califano is either going to correct me or not. And then
everything else is an affiliate. So here is sonething
turning through ny mind on that. In a post-COVID digital
wor | d, what does principal place of business nmean any nore,
or principal assets, for that matter? | nean, it sounds |ike
you' re focusing on principal, that adjective, and want nme to
focus on that. But it feels |like the gist of the debtors’
objection is, we're a virtual conmpany. W have skinnied down
to nine enpl oyees and nost of themwork renmotely. CEO in New
Jersey. General counsel in North Carolina. | guess it was a
CFO or shared CFO in Nevada. Everybody's working renpotely.
We had reductions in force in late 2023 and then nore in the
first quarter of 2024.

So what does principal place of business really nean in,
' msaying post-COVID world, in a world where people work
renotely now? You know, we -- the cases of old tal k about,
well, that's the corporate nerve center, right.

MS. YOUNG  Uh- huh.
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THE COURT: The principal place of business
nore so than where naybe an office is or an asset is. But
this is one thing going through ny brain now. \hat does that
nmean any nore now with so much renote? Does it mean, well,
it's still got to be the physical address? O does it mean
it's nowhere? O does it nean it's everywhere?

M5. YOUNG  And, Your Honor, we've honestly
had the sanme debates internally within the program of, can
you be everywhere and can you be nowhere at the sane tine?
And | think you have to | ook at the case | aw that does exi st
to informthe way you're anal yzing these kinds of decisions.
And | think in this case, in particular, even if you're
tal ki ng about a nerve center approach, none of the nerve
center activities were still going on within the State of
Texas. So even if you're talking about a virtual world and
peopl e are doing things fromhone and working renotely,
peopl e still have to physically be soneplace to be able to
have that.

THE COURT: (Ckay. So you're saying you don't
know if it's Palo Alto or not, but you just -- you're
position is it's not Texas?

M5. YOUNG That is correct, Your Honor

THE COURT: It's -- wherever it is, it's not
Texas.

Okay. And my principal assets conundrumin ny brain is
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a simlar vein. Wat if alnpost all your assets are

i ntangi bl e? You cannot physically point to them anywhere.
Okay. We don't have a manufacturing facility. W don't have
12 coal mines |ike Judge Chapman had in Patriot Coal

M5. YOUNG Right.

THE COURT: We have nothing but intangible
assets except for, | guess, some inventory, the third-party
store. \What -- does that mean venue's nowhere?

MS. YOUNG Again, | still think that you | ook
back to the statute which says, principal place of assets.

So what -- or principal assets. So | think, again, taking a
step backwards when you | ook at holistically, well, what
assets do we have? So for the debtors' argunent it is, we
have the asset in Texas which is the assets in a bank
account. If you then look -- okay, well, what other noney
does the debtor have in a bank account? They have al nost $10
mllion on the petition date that was in other bank accounts
that were not |located within the State of Texas. So if

you' re tal king then about --

THE COURT: You don't add it up, though
right? 1It's just you have principal assets. That is an
adj ective, but --

M5. YOUNG It is. But if --

THE COURT: Neither one of those cash anounts

are anywhere close to the totality, the mpjority of the
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assets. Their intellectual property is the main -- you're
going to say, principal assets. They are the principa
assets.

M5. YOUNG  And, Your Honor, this is the
statutory framework that | think we're all struggling with
right now Al we can do is |look at the facts as we have
them here today. And for intellectual property, we have to
| ook at the addresses. W have to | ook at where has the
debtor held itself out as having its nerve center? Were has
the debtor historically held itself out at the nerve center?
Because we don't have -- Congress has not spoken. They
haven't given us better guidance of where IPis. And | don't
think the intent of the venue statute is to create venue
wherever you want to file in the country. | don't think that
is the intent of the venue statutes. They're trying to focus
it on where there are principal assets, principal places of
business. And that is, again, in the virtual world harder to
parse out. But | still think that you have to | ook at what
assets do exist and what -- what is the business activity of
the debtor, and what are the appropriate places for venue in
t hat instance?

THE COURT: Okay. And this will be ny | ast
here's what's on ny nmind question

Does the Trustee agree that with regard to the foreign

entities that filed here, where | guess their sole asset was
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the retai ner, does the debtor -- does the U S. Trustee agree
that there would be principal assets in this District for
pur poses of the foreign entities?

M5. YOUNG  Your Honor, that is sone of the
factual questions that we have.

THE COURT: Ckay.

M5. YOUNG And that is certainly, | think,
part of the argunment that we will nake is that nmaybe, but we
can't agree to that based on the facts on that we have them
ri ght now.

THE COURT: GCkay. So |'mgoing to -- |
t hought you might -- | wasn't sure fromthe stipulation if we
had an agreenent on there's a retainer in Dallas, Texas that
is property of the foreign entities, or that the foreign
entities have a property interest in

M5. YOUNG  Correct.

THE COURT: W don't have agreenent on that?

M5. YOUNG Well, | mean, | think a retainer
is aretainer. The retainer was paid. And | think that is
in the stipulation, the retainer was paid by Eiger
Bi ophar nmaceuticals. Wether or not any of the foreign
entities have an interest in that retainer, |I think is a
| egal argument. But whether or not they -- | do not believe
they have listed that as a schedul ed asset on either of their

schedul es that were filed late last night. So that's all |
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have at this nmonent to be able to address the Court's
guesti on about that.

THE COURT: Okay. We'll see where the
evi dence and argunment goes. But I'Il -- again, | try to be
an open book here. Here's where ny brain is going.

M5. YOUNG | understand, Your Honor.

THE COURT: Let's say one of the foreign
entities, | don't knowif it's one or both. But if they put
up a retainer or a retainer was put up on their behalf --

M5. YOUNG  Uh- huh.

THE COURT: -- which is now being held in
Sidley & Austin's bank account, is | thought | understood --

M5. YOUNG  Correct.

THE COURT: -- there possibly to be agreenent
on that.

M5. YOUNG  Yes.

THE COURT: Then -- and those foreign entities
really have no other assets to speak of, then if at |east one
of those foreign entities had principal assets in Dallas,
Texas, then under 1408 venue woul d be proper, right? And
then all of the affiliates coul d be added under 1408,
correct?

M5. YOUNG Correct. However, that is not the
factual situation of how these cases were filed. The

affiliated cases with the UK and with the Ireland entities
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were filed as having the affiliate, the Eiger
Bi ophar maceutical s having the principal place of assets
within the State of Texas.

THE COURT: Ckay. Are you talking about a
timng sequence thenme?

M5. YOUNG  Yes.

THE COURT: They were filed nunmber four and
five in the --

M5. YOUNG  Correct.

THE COURT: -- sequence of five filings?

M5. YOUNG Correct. And if you |ook --

THE COURT: So they -- the fact that -- okay.
Under ny hypothetical, if there would be proper venue of
let's say foreign entity nunber one, there would be proper
venue, let's say hypothetically under 1408 because it had
princi pal assets in Northern District of Texas, the fact that
it filed nunmber four in sequence of the five debtors is an
i ncurabl e defect?

M5. YOUNG.  Your Honor, that is the position
that nmy client it taking at this point.

THE COURT: They -- | |ooked, they filed 46
m nutes apart.

M5. YOUNG  And, Your Honor, all we can do is
present the facts as we have them

THE COURT: Okay.
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M5. YOUNG And so that is the position that
we are taking today.

THE COURT: Okay. And, again, |'mjust trying
to be transparent and |l et people know what's on ny brain as
they get ready to present their evidence and argument. If
you continue with my hypothetical and | say, you're right, as
a technical matter the sequencing probl em nmeans, you know,

t hey shoul d have done the foreign entity first and then filed
all the others as affiliates. This Court could dismss
everything but the foreign entity for inproper venue and then
5 seconds later they could re-file themin this District as
affiliates, right?

MS. YOUNG Again, legally --

THE COURT: |I'mjust trying to think through
this exercise

M5. YOUNG | understand |egal ly speaking.

THE COURT: Because we nmay get to the point of
what is in the interest of justice and what's for the
conveni ence of the parties. W may get to that, right?
think your argunent is | first have to | ook is venue proper
under 1408.

M5. YOUNG  Correct.

THE COURT: And then only if | do, then I
consider interest of justice or convenience of parties.

MS. YOUNG That is correct, Your Honor.
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THE COURT: There's a contrary possible
argunent there under Judge Leif C ark and whatever that case

was. Wiatever Laranzo, or sonething like that.

MS. YOUNG Yeah, sonmething -- | know the
case.

THE COURT: But I'mjust -- this is why this
is so vexing to me, because -- and why |'m zeroing in on that

retai ner and what's been stipulated to and what hasn't been
If, indeed, one of these foreign entities had a

property interest, has a property interest in a retainer held
in Dallas, Texas, then it would seemthat it has principa
assets in Dallas, Texas. And then, okay, venue would be
proper. And maybe because of the sequence things don't work
here. But then | would disnmiss and the other debtors could
turn around and file 5 second | ater saying, oh, affiliate in
a case pending. Lazaro, that was the case | was trying to
t hi nk about .

MS. YOUNG  Understand your questions, Your
Honor. All | can say is that we have to | ook at the facts of
the statute and we have to | ook at the facts on the petition
date and exactly the sequence of how things were filed. And
that is how ny client has based his decisions about going
forward here today.

THE COURT: Ckay. Got it. Thank you.

Al right. Wait, do we want to hear friendlies first?
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There was a joinder by Innovatus. And I don't know if
they're on the Wbex and want to say anything at this point.

MR JONES: W are, Your Honor. Roger Jones
on behal f of Innovatus.

We don't have anything to add to what the U S. Trustee
has said.

THE COURT: GCkay. \Where -- where do you want
venue, if this Court transfers venue?

MR, JONES: Del aware, Your Honor.

THE COURT: (kay. Because you did not say in
your joinder. So we'll -- we'll hear any el aboration you
want to nake on Del aware when we have cl osing argunents,
unl ess you want to say sonething nore now.

MR, JONES: Nothing el se now, Your Honor

THE COURT: Okay. M. Califano, will it be
you?

MR, CALI FANO.  Yes, Your Honor. Thank you.

THE COURT: And | hope you're going to address
t he sequencing thing and --

MR, CALI FANG Yes, | amgoing to address the
sequenci ng, Your Honor

And it's very sinple. There's no -- | nean, yes, the
statute does say, in which there is a pending case under
Title 11. But there's no precedent that |'m aware of that

says that that -- that requires that the foreign case be
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filed first. There's no precedent. And when we're here now
review ng venue, there is a pending case for an affiliate.
Ckay. So | would say it would be an extrenme exercise of form
over function to say that the fact that the foreign cases
were filed 46 mnutes after the first -- the U S cases would
render venue which woul d otherw se be proper, would render
that inmproper. | think that would be form over substance.
woul d think that's not within the cases, the vast ngjority of
the cases which say, the debtor's discretion -- the debtor's
are supposed to be given wide discretion. The Court shoul d
defer to the debtor's choice on venue. And it sinply just --
it's not practical, realistic, or just.
And we all know how t hese cases are filed. They're

filed by some -- you know, they're filed by people in the
of fice who are following the electronic filing protocol
Okay. And there is no prejudice --

THE COURT: Are you saying you personally
didn't push the buttons to file the petitions?

MR CALI FANO  Your Honor, | wouldn't know
what button to push.

THE COURT: | know. | --

MR, CALI FANO. Because |I'mgoing to try and
put sone statutes up. And we tried that this norning and
Ms. Courtney said, give nme that.

THE COURT: |'m shocked that you don't sit
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t here and push the buttons.

MR. CALI FANO Your Honor, | wouldn't --

THE COURT: |'m being sarcastic and everybody
knows it.

MR. CALI FANO. So absent that circunstance of
the timng of the filing, absent that, |I nean, it's pretty
clear -- and Your Honor even -- there are interesting

guestions that are presented about the post-COVID world and
what does it mean.

THE COURT: And I want to ask you. 1'm not
sure if your primary argunent is proper venue on the first
filed case because we think in a virtual conpany context
princi pal business, place of business, or principal assets
can be anywhere. | kind of got the inpression from your
objection that that's your first and forenpst argument. But
then maybe the retainer in the foreign sub is a secondary
ar gunent ?

MR, CALIFANO. No. That's really actually --
honestly, Your Honor, I'msorry and we probably weren't clear
enough in our brief. To nme that's the sinpler, nore
strai ghtforward, nore supported argunent. W have foreign
debtors. Their only asset in the US is their interest in
the retainer. There is case |law that we've cited in our
objection that lays that out. There's not an issue. Okay.

1408 says, you know, and the case |aw says that that's
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grounds for venue. |It's also grounds for jurisdiction in
t hose gl obal shipping cases. The only winkle here is the
timng of the filing of the petitions. Gkay. And nowhere in
anything that | have read should the Court prejudice the
debtor on a foot fault like that, on the fact that the
foreign case wasn't filed first and everything el se attached.
Okay. And if we're going to --

THE COURT: The word, pending, is the --

MR CALI FANO Right.

THE COURT: -- is the issue here. But you're
saying there's no case |aw construing that in the context --

MR, CALI FANG And not only that. It
doesn't -- if you want to stick with the | anguage of the
statute, okay, is it pending when we're |ooking at venue, or
is it pending when the case is filed? GCkay. So | would
think it is -- | nean, |'ve never seen any case law to that
effect, and we've looked at it. The U S. Trustee hasn't
cited any case lawto that effect. So | can't see this Court
nmaking a determination like that, or any Court making a
determination |like that based on a 46-m nute inadvertent
nm stake by a clerk, okay, who was filing these cases late on
a Sunday night. | cannot imagine that that kind of foot
fault would nean there's no venue.

Qur secondary argunent as Your Honor noted is that when

you have virtual conpanies, they might as well be -- have
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venue anywhere. They nmay as well have their principal place
of business or principal assets anywhere.

Now, we | ook at the nerve center test for principa
pl ace of business. There is no nerve center. GCkay. The
managenent nmeets on Zoom The board neetings, held on Zoom
It doesn't matter that the debtors aren't registered with the
Secretary of State in Texas, because case |law has said that's
not determ native. The conpany is |licensed to sel
pharmaceuti cal products in the State of Texas.

Now, Your Honor, |'ve been doing this for a long tine.
And | renenber the days when you would send a teamto a
debtor, right, and we'd be there with the FAs getting
everything ready. None of that happened here. You know, if
the A&M fol ks were called, they would tell you that none of
t hem have been to Palo Alto. Nobody frommy team has been to
Palo Alto. If you want to get a record, you don't need to
send sonebody to Palo Alto. They're all cloud based.
They're all stored electronically, Your Honor, because that's
what this conpany is. This conpany is a high tech virtua
conpany. There is no reason for people to be in the sane
space. There are no boxes where, you know, when we want to
sel | Zokinvy where we have to get the information. |It's not
stored in boxes, okay. And it's progressing because as Your
Honor heard in our testinony on cash collateral, there are

certain things we need to do to keep up those assets. Once,
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again, those are contracted out. Ckay.

And if we | ook at, you know, our principal place of
assets, which can be nore than one site, okay, all the U S
entities have interest in the Dallas retainer. GCkay. Al of
the principal assets are intangibles that have no rea
location. | would submit, Your Honor, that the bank
accounts, bank accounts are intangible. W all know that a
bank account doesn't nmean if you go to the branch, there's
your noney in a drawer, right. A bank account is actually a
debtor/creditor relationship between the bank and the account
party. They're national banks, all right. Wo's to say that
because it's got a mailing address in California at JPMorgan
Chase or Silicon Valley Bank that it's not everywhere that
that bank is? GOkay. Once again, it's an intangible. You
could go to any branch if you wanted to wi thdraw noney. Any
branch anywhere.

Al right. W have a prescriber in Texas, which neans
that we have inventory in Texas. W use a Texas staffing
conpany. GCkay. Now, one nobre thing that I want to get -- in
Palo Alto there's an office, okay. Part tinme, there's one
person there, okay. Delaware we have incorporation. And
will note in -- further in our argunent that the U S. Trustee
in other cases has argued that Delaware isn't a proper venue
if it's solely the place of incorporation. Okay. Delaware

is not nore convenient. Delaware has no nore interest in
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this case, all right. [I'msurprised that M. Jones -- and
we'll talk about their joinder is a second -- why he wants
this case in Del aware, because nmy firmwould have to hire
local counsel. H's firmwould have to hire | ocal counsel
There's no nore convenience. He's |located in Tennessee. [|'m
in New York. Neither one of us are in Delaware. So | don't
know why he prefers that case -- that venue, other than maybe
to get in front of a different judge. And | don't want to
say that he's trying to run away fromthis Court, but it kind
of seens that way.

But, Your Honor, | think what's inportant -- and |'m
glad that the U S. Trustee nmentioned Congress and the fact
that words matter. | can -- as far back as | can renenber,
there has al ways been a push for venue reform Ckay. |It's
never been adopted. What does that tell us? It tells us
that Congress really doesn't see the abuse that a nunber of
peopl e have -- now, we know that the U S. Trustee is bringing
the venue notions all over -- you know, in different places.
We can surmise, we can guess that that's because of sone
things that happened in another court where people were
supposedl y forum shopping. But that's not our issue here.

And what |'d like to do is just wal k through the
statute because | agree with Your Honor. |'mnot sure that
just because -- that even if the U S Trustee were able to

argue that venue was inproper, even if for some reason that
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46-m nute gap rendered our venue inproper, |I'mnot so sure
that Your Honor couldn't retain this case. Gkay. And
think let's |look at the | anguage of 1406, okay. All right.

1406 says that if a case is lying in the wong venue,
or District, shall dismss, okay. O if in the interest of
justice, transfer such case to a division where it could have
been brought, okay. The other thing that's inportant is to
renenber that venue can be waived, okay. And if it was such
an abuse, could it be waivable? And if it was sonething that
was so inportant that a foot fault would render venue
i nproper, would it be waivabl e?

And now let's | ook at 1014(a), which is the bankruptcy
venue statute, okay. Cases filed in inproper District. W
don't see, shall, we see, may dismss the case or the
transfer it to any other District -- I'msorry, due to where
it has inproper District. My disnmss the case or transfer
it to any District. And that's what the Court found in
Lazaro that it's perm ssive. OCkay. Wll, 1406 is mandatory.

Now, Your Honor, there's only one Crcuit |evel case
that we could find, okay. And that case said that after 1477
was repeal ed, that despite the | anguage of 1014(a)(1l) or (2),
the Court could not retain venue of an inproperly venued
case. But that's one case, okay. It's in the Sixth Gircuit.
And it's not binding. W have Lazaro in the Western District

of Texas and we have anot her case which has followed it.
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Now, in a second -- well, nmaybe let's | ook at the venue
reformstatute, okay. And | think that's telling. And this
is the venue reformstatute that could not get -- get
approved, okay. So incorrectly filed cases or proceedings,
all right. The District Court shall imediately disniss the
case or proceeding, or imediately transfer to another case
in which it would be brought.

If the law right now as we stood did not permt the
Court to retain an inproperly venued case, why would you need
this venue changed, this change to the | anguage?

THE COURT: And which attenpt at reformis
this?

MR CALIFANO This is the latest one. This
is 2023.

THE COURT: Ckay.

MR CALIFANO Ckay. So this is 2023, okay.
So this, which has not been adopted, okay, which is DOA, this
changes the perm ssive | anguage of 1014(a). |If the
perm ssive | anguage from 1014(a) didn't nean anything, why
woul d they need to change the statute? Wy woul d you
need -- why woul d you need to have this venue reforned?

The other thing to keep in mind is this proposed and
unadopt ed venue statute inpacts the timng, okay, by
requiring that the Court deternmine it within 14 days. Ckay.

And, Your Honor, | don't know if you got a chance to read
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Judge Lopez' oral ruling in Sorento, okay --
THE COURT: Read his oral ruling, no. | saw

his one sentence witten order, but | --

MR CALIFANO |'msorry, Your Honor.
THE COURT: ~-- | didn't read the transcript.
MR. CALIFANG |'msorry.

Your Honor, what Ceorge Lopez recognized in that case
was that tinmely depends on the circunstances. And it matters
what happened after the case was filed. And here, Your
Honor, even though this case was only filed on April 3rd,
this has been a very active case.

THE COURT: April 1st.
MR, CALI FANO.  April 1st, I'msorry. Apri
Fool s.

It's been a very active case in that tine. And we
t hank Your Honor for making the tine for us and having the
pati ence for us. But we have had extensive testinony. W
have had a sale. W've had issues surrounding the sale. |
t hi nk Your Honor |ast night issued an order, anmended order on
the sale. W're in the nmddle of a sale process, okay.

W're in the mddle of a very active sale process. So were
this case sent to Del aware, okay, a very active Court, when
we're tal king about a case which has a very short tine frane,
because we're trying to preserve these assets and get them

out into the hands of people who can develop themand we're
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trying to do it quickly, to transfer the case to Del aware,
Your Honor, and have to educate a new judge and go to a very
busy Court and start fromsquare one, | think those facts

wei gh on the tineliness. And, once again, venue is somnething
that can be waived. It's not nearly as inportant as the
proponents of the venue reformthat keeps getting -- | nean,
as long as | can remenber, there has been a proposal, Your
Honor. And it's never been adopted.

So once we get past this issue that Your Honor cannot
retain this case -- and, Your Honor, once again at the risk
of being repetitive, | think there's three reasons why Your
Honor can retain this case

First, despite the 46-ni nute gap, we have foreign
debtors for which venue is clearly proper and the rest are
affiliates. So we have that basis. The second. |In today's
climate with a virtual conpany, | would submit that there is
just as much argunent that the principal place of business is
Texas as anywhere else. And in ny opinion, nore than
Del aware or Palo Alto. Delaware, which is nerely the state
of incorporation, and Palo Alto which is basically a nai
drop that none of the officers go to regularly or have been
within the |ast year.

So, Your Honor, if you look at this case -- we've
al ready tal ked about what's gone on in this case and what

Your Honor has |earned. W have had counsel appearing for
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the followi ng without any conplaints. W've had Merck
appear. We've had PRF appear. We've had Eton appear. W've
had Sentynl appear. And |Innovatus appeared several tinmes
wi t hout conplaint. Now, this weekend on Sunday night, for
some reason they wanted to junp on the venue objection
bandwagon. | think it's nmore of a litigation tactic than any
prejudi ce that Innovatus serves by being here as opposed to
bei ng i n Del anare, okay.

And, Your Honor, |I'mglad that you nentioned Patri ot
Coal, because | was going to talk about Patriot Coal
Patriot Call is venue abuse, okay. You had a coal mning
conpany trying to get a way fromthe nminers and get away from
the state regulators. So they created venue in New York
We're not running away from anybody. W don't have any
enpl oyees, okay. Yes, we chose this venue, okay. W chose
this venue for legitimte reasons, okay. Not to prejudice
any party, but for legitimate reasons. |It's convenient.
This Court knows healthcare cases. And is very sophisticated
with healthcare cases. But despite the fact that we had
reasons, we didn't do anything inproper to get here. The
only inpropriety, if you want to call it that, is that
46-m nute tinme gap.

If you |l ook at our creditor base, there are 500
entities scattered across approxi mately 37 states and 14

countries, okay. W've already tal ked about the touch points
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in Texas, Your Honor. The touch points in Texas are just as
legitimate as anywhere else. OCkay. There is no party in

i nterest who's harned by venue in the Northern District of
Texas. There is no one who has an econonic interest in these
cases who i s conpl ai ni ng about where this case is venued.

All right. W have the U S. Trustee, and it's not a
statenment on

Ms. Young. It's | understand what they are doing all over
the country. But, Your Honor, | would submit it's m sguided.
Venue has not been found to be --

THE COURT: Maybe this is beyond what | should
be asking about, but | amcurious. |Is this sort of a -- |
don't know if you can answer this or not. | understand if
you can't answer it. Maybe it's attorney/client privilege
or sonmething. But is this a new policy of the U 'S Trustee
to, I don't know, be nobre aggressive with regard to notions
to transfer venue? This is ny first experience with the U S.
Trustee ever filing a notion to transfer venue in ny court.
Maybe it's popping up all over and | don't knowit.

M5. YOUNG  Your Honor, our decision was based
on the facts of this case. | can't speak to anything el se.

THE COURT: Okay. Well, he said -- you nade
it sound like it's happeni ng everywhere.

MR CALIFANO It is happening everywhere

Your Honor. It's happened in a bunch of cases up in Sorento.
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It happened in Nortales. It happened in any nunber of cases.
THE COURT: What was the second one you said?
MR, CALI FANO. What's the --
MALE SPEAKER: Bowf | ex.
MR. CALI FANO Bowflex. That was a case filed
in New Jersey, okay. There's also a case where the U S
Trust ee conpl ai ned about a case being filed in, | think it
was AneriFirst. They conpl ained about it being filed in
Del awar e because that was the sole basis for venue there was
because it was incorporated in Del awnare.

So what we have here, Your Honor, and present conpany
excl uded, we have the U S. Trustee trying to do what Congress
can't, okay, and hasn't, which is really address what people
call forum shopping. But if it was a real issue, Your Honor
Congress woul d have acted. Congress would have acted in al
of these prior instances. Congress hasn't. It's not that
big an issue. But we don't need to go to those issues here,
because it's clear that we have venue. The only rea
argunent that we have today about whether venue is proper is
whet her that 46-nminute tinme gap, Your Honor, renders what
woul d ot herwi se be proper venue inproper. That's what
everything boils down to, okay. It really is. Does that
46-m nute tinme gap nmean that the case has to | eave the
Northern District of Texas? | would subnmit to Your Honor

that that 46-minute tinme gap is irrelevant. Okay. There's
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no case that says the case which you' re seeking to use needs
to be filed first. GCkay. | think when you | ook at pending
there, they're tal king about a case having been filed and
then you file a later case there. | don't think there's

any -- | don't even think the argunent has ever been raised
in the context of cases filed at the same tinme. Okay. So
think that is -- if there's a novel argunent, that's the
novel argunent, the fact that they weren't filed in order

And all that would mean, Your Honor, is that you just
got to stand over them apparently, and nake sure that they
file this one first, okay. They don't file that one first.
Is that really what we should be basing a decision to take a
case fromthe Northern District of Texas and bring it to
Del aware where there are no greater connections? You don't
have creditors from Del aware saying, bring the case here. W
want to appear. It's burdensone in a tine when nost people
are appearing virtually. You don't have that. You don't
have the State of Del aware sayi ng, we have an interest in
nmaki ng sure that Eiger Bio Sciences follows our |aw, al
right. W don't have those issues here.

So really what it boils down to is the U. S. Trustee
wants Your Honor to accept sonething which | have not seen
any authority for, which is that pending neans they have to
be filed -- when they're filed on the sane day, within 46

m nutes of each other, the foreign case has to be filed

Cl NDY SUMNER, CSR (214) 802-7196

Desc



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case 24-80040-sgj11 Doc 251 Filed 05/13/24 Entered 05/13324 09:36:27
Main Document  Page 34 of 84

first, or the case you intend venue first needs to be filed
first, or else you're out. GCkay. There's no case lawto
that affect. Okay. It all hinges on whether that pending
nmeans actually pending. | would think that the fact that
these are within an hour, | would think that Your Honor can
deemthemall simultaneously filed. But | really do think
that would be a really -- a very harsh rule for a Court of
equity to argue that you woul d otherw se have proper venue,
but this 46-minute gap kills you.

So, Your Honor, I'mgoing to hand it over to ny
partner, M. Curtin, who's going to have sonme -- Dr. Apelian
give us sone additional testinony. But if Your Honor has any
questions, |'m happy to answer them

THE COURT: | do not at this tine.
Technically it's Ms. Young who has the burden of proof and
gets to go first, unless you all have agreed to --

MR, CURTIN. No, we haven't, Your Honor.

THE COURT: Ckay.

MR, CURTIN. Ms. Young goes first.

M5. YOUNG  That was our understandi ng, as

THE COURT: Okay. kay.
MS. YOUNG May | approach, Your Honor?
THE COURT: You may.

Your Honor, before | call Dr. Apelian to the stand, |
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woul d move for the admission of U S. Trustee's Exhibits 1
t hrough 12.
THE COURT: All right. | assunme there's no
obj ection on these?
MR, CURTIN. No objection, Your Honor.
THE COURT: Ckay. 1 through 12 are admitted.
M5. YOUNG  Ckay.
The U.S. Trustee would call Dr. Apelian to the stand.
THE COURT: Al right. Dr. Apelian, welcone
back. | think you know the drill now. If you'll approach
the witness box, I will swear you in.
(The witness was sworn by the Court.)
MS. YOUNG May | approach, Your Honor?
THE COURT: You may.

DAVI D APELI AN

The witness, having been duly sworn to tell the truth,
testified on his oath as foll ows:

DI RECT EXAM NATI ON

BY Ms. YOUNG

Q Good afternoon, Dr. Apelian.

A Hi .
Q I just have a few questions for you today, if you'd
give me one nmonent. And, again, I'mjust going to try to

plug in a couple of the gaps.

W' ve been talking quite a bit about the Eiger
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Bi opharmaceuticals Europe Limted. And | do just want to
have you turn to Exhibit Number 4 in your binder, please.

A This is tabs?

Q Tab Nunber 4, please, yes. And they're marked at
the bottom of the page with a page nunber.

A Uh- huh.

Q And this is the petition for the Eiger
Bi ophar naceuti cal Europe Limted., correct?

A That is correct, yes.

Q And the address is in Thanme Oxfordshire?

A That is correct.

Q And if we |ook at nunber 4, |ocation of principal

assets if different fromprincipal place of business is enpty
on the --
A I"mnot following. On the sane page?

Q On the sane page where you have the address. It
| ooks like it's right next to the United Kingdom

A Yes.

Q kay. So that is empty?

A Uh- huh.

Q And if we turn to page 3, question number 11.

A Yes.
Q You marked that the bankruptcy case concerning a
debtor's affiliate general partner or partnership is pending

inthis District as the basis for venue?
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A That is true.

Q Okay. And you signed this under penalty of
perjury?

A Unh- huh, vyes.

Q Ckay. And, again, if we can have you quickly turn
to Exhibit Nunber 5, please. |'mgoing to ask you those sane
questi ons.

If we are on page 1, the principal place of business
for -- this is the petition for EigerBio Europe Limted,
correct?

A That is correct, yes.

Q And the principal place of business is indicated as
bei ng Dublin, Ireland?

A That is correct.

Q And noting location of principal assets if
different from principal place of business is blank?

A That is correct.

Q And if you turn to page 3, the debtor also
indicated the case is filed in this District under question
11 because the bankruptcy case concerning the affiliate
partner or partnership is pending?

A That is correct.

Q Ckay. |1'mgoing to have you junp ahead to Exhibit
Nurber 11, pl ease.

A Yes.
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Q And this was Exhibit Cto the cash nanagenent
notion that was filed back on April 1st, which indicates, if
you | ook at the top box, EigerBio Europe Limted has a bank
account at the Bank of Ireland?

A That's correct, yes.

Q Okay. And if we turn the page to page 2, for the,
all of the bank accounts, they're all titled in the name of
Ei ger Bi opharmaceuticals, Inc., with the exception of that
Bank of Ireland account from Ei gerBi o Europe, correct?

A That is correct.

Q Ckay. And if we go to Exhibit Nunmber 10, please.

A Yes.

Q And Exhi bit Nunmber 10 is the Silicon Valley Bank
account statenent for Eiger Biopharmaceuticals for March of
2024 ending in account 5537?

A That's correct.

Q And there are two transfers, one on March 21st,
2024 in the anmount of $553,529.507?

A That is correct.

Q And that is funds that came fromthe Bank of
Irel and account that we were just discussing?

A It's hard for me to deternmine that fromthis
st at enent .

Q Okay. And do you know nmaybe then for March 22nd,

there's also a transfer from-- in the anbunt of $333,000 --
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$3, 332, 5007
A And that credit appears on this statement, as well.
Q Okay. Yes.
MS. YOUNG  And, Your Honor, | may just have
to -- | did not de-signature, but --
Q Did you sign the schedules that were filed in the
Ei ger Bi o Europe case?
A I don't recall exactly what schedules you're

referring to.

Q kay. |I'mjust going to -- if you'll give nme one
nonent .
A Sur e.

MS. YOUNG  Apol ogies ny conputer is |oading
slightly slower than antici pated.
THE COURT: Ckay
Q Wiile | do -- while I"'mwaiting for ny pdf to pul
up, your counsel nentioned that the office |located in Palo
Alto is essentially a mail drop. But it is still an office;
is that correct?
A There is an office there, yes.
Q Yes. And there is office -- it's an actual office

it's not just a mail box?

A It's an actual office.
Q Ckay.
A There's of fice space.
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Q So you may not be the right person to ask this
question, but the schedules that were filed in the Eiger
Europe case reflect an interconpany receivable in the anmunt
of $3,883,158.52. Do you know what that interconpany
recei vable would be for?

A When you say interconpany receivable, are you
referring fromthe one Eiger entity to the either?

Q That is correct. That is howit is |isted.

A I"maware of a transfer of funds fromthe Ireland' s
bank to the SPV account. And so that m ght be what's
reflected here. It's just not -- the origin of the noney in
this transfer is not very clear to ne.

Q Understood. And, again, if we look at the dates on
these two transfers, the first was on March 21st of 2024?

A That's what's shown here, the credit. The $553, 000
credit is March 31st.

Q And the second is March 22nd and that is the
$3, 332, 5007

A That is correct. That's shown here, yeah

Q Ckay. And as part of the stipulation, the debtors
provided a retainer to Sidley on March 29th of $300,000; is
that correct?

A That is correct.

Q Okay.

M5. YOUNG  Your Honor, | will pass the
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witness at this tine.

THE COURT: All right. Cross?

MR, CURTIN. Thank you, Your Honor. WIIliam
Curtin of Sidley Austin.

Your Honor, before | start, | conferred with Ms. Young
before we started. And if it's okay with Your Honor, even
though this is cross, |I'll just proceed with all of ny
questions for Dr. Apelian. There are not very nany.

THE COURT: o beyond the scope of direct?

MR. CURTIN. Go beyond -- essentially waiving
t he beyond the scope objection.

THE COURT: Ckay. You agree to that,
Ms. Young, so he doesn't have to recall hinf

M5. YOUNG That is correct.

THE COURT: GCkay. Yeah. Thank you.

MR CURTIN: Thank you, Your Honor.

CROSS- EXAM NATI ON

BY MR CURTI N:

Q Dr. Apelian, can you just very briefly remnd the
Court of your position with Eiger and your very brief
background? You don't have to go into as nuch detail as
previ ous tines.

A Happy to. I'mecurrently the CEO of Eiger. | was
appoi nted as the interimCEO about a year and a half ago.

Md last year in June | was appointed full-tine CEO of Eiger.
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Prior to that |'ve spent a better part of 25 years in the
pharmaceutical industry in various settings, |arge pharnma
bi otech, public and private startups. And my nost recent
position, the last two positions as CEQ

Q Dr. Apelian, where would you say the business
deci sions for the debtors are made?

A They're made with the senior managenent team the
executive team | reside in New Jersey. M general counse
resides in North Carolina. And our CFQ, financial CFO unti
recently in Nevada. |It's a decentralized nodel. It's
per haps the nobst decentralized environnent |'ve ever been in
We don't have any |ab space. W don't have any physica
manuf act uri ng space. W don't have full-tinme enpl oyees that
are required to be on the prenmises. Even at the tine |
stepped in in January of 2023, the vast majority of the
people local -- not local to the Palo Alto office were not
working in the office. So it was already a virtual setup
wi t hout any tangi bl e operations or assets in the facility in
Pal o Alto.

Q And when you and the general counsel and the
formerly the CFO and now the CRO, when you have neetings, how
are those neetings conducted?

A We conduct them by Zoomteans or audio in the vast
maj ority of cases.

Q Dr. Apelian, Ms. Young asked you these questions,
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but just to confirm You did sign the petitions for each of
the debtors, correct?

A That's correct.

Q And why was the principal place of business for the
US. entities -- and when | say U S. entities, I"'mreferring
to Ei ger Biopharnaceuticals, Inc., EBPI Pharna LLC, and EBP
Merger, Inc. Wiy was the principal place of business |isted
at the Palo Alto, California address?

A It's the only singular convenient way to identify a
location, a mailing location or a singular |ocation for a
virtual conpany. Oherw se, there would be no consistent way
of receiving information

Q And Ms. Young asked you a couple of questions abut
that office. So | just wanted to follow up on just a couple
of points.

At sone point in the recent past did you downsize the
size of that office?

A W did W were -- it was clear well prior to the
petition, or considering a petition that we were not
utilizing the space appropriately. W were downsizing the
conpany a tiny fraction, even the |ocal enployees were
actually using the space. W had deternined mid [ast year in
2023 to go fully virtual, to downsize the office. W have
downsized it in early '24 to under 2,000 square feet just to

keep what ever physical desks and | aptops and things we had
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and the snall handful of |ocal enployees that will stil
occasionally come in and use the office. On average | think
we're probably getting nmaybe an aggregate of thee or four
peopl e, local people that still use the office. Mybe one
full-time equivalent of a person in a given period of tine.

Q How often do you go to the Palo Alto address?

A |'ve ceased going there since about June of 2023.
Q How often does the general counsel go to that

addr ess?
A | have -- | don't believe Jimhas been there since

we hired himin the first quarter of '23. And he's been
operating virtually from North Carolina since that point in
time.

Q And prior to himleaving, how often did the
fractional CFO go to the Palo Alto |ocation?

A | believe he was there once or twice in the first
hal f of 2023. And we've been operating virtually and
communi cation and neeting virtually through Zoom and phone
call s ever since.

Q And how often does the current CRO, M. Staut, go

to that address?

A | don't believe he's ever been to that address.
Q Dr. Apelian, now noving on to the internationa
entities.

Are you fam liar generally with the operations of
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Ei gerBi o Europe Limted?

A I am

Q And can you please briefly describe those
operations for the Court?

A EBE -- we refer to it as EBE in Ireland was set up
as our European entity to facilitate the conpliant ability to
commercialize the drug in Europe, Zokinvy. And so it was set
up as an entity that would be kind of an extension of Eiger
into the European area

Q And what operations, if any, does EigerBio Europe
Limited conduct in the United States?

A None.

Q And what assets, other than the retainer that
you' ve already testified about does EigerBio Europe Limted
hold in the United States?

A None.

Q Ckay. Sane questions on the other European entity.
Are you famliar with the operations of Eiger
Bi ophar maceuti cal s Europe Limted?

A That's our UK entity, yes.

Q And can you briefly describe the operations of that
entity?

A They were set up for sinilar anal ogous reason for
commerci alizing Zokinvy in the UK W haven't received

rei nbursenment there, so they have not been active in that
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pl anned capacity. But that's their purpose for being in the
UK.

Q And what operations, if any, does Eiger
Bi opharnaceuticals Europe Linmted conduct in the U S. ?

A None.

Q And what assets other than, again, the retainer
that's been discussed does Eiger Biopharmaceuticals Europe
Limted hold in the United States?

A None.

Q I want to ask you a few questions about the
transfer fromthe Bank of Ireland account that Ms. Young
asked you about.

First of all, you're famliar with the transfer of
funds fromthe Bank of Ireland account to the SPV account?

A I am

Q And do you know when that transfer was nade?

A It occurred in the third week of March based on the
statement | just saw on the exhibit, March 21st and 22nd, |
bel i eve.

Q And are those funds being used to pay expenses
during the Chapter 11 case?

A They are.

Q And why was that transfer nade?

A In the weeks running up to the Chapter 11 petition

the uncertainty around the status of our ability to access
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our funds led us to nove those funds to the SPV operating
account so that we would be able to utilize themfor the
pur pose of the estate.
Q In the prior 180 days -- in the 180 days prior to
the filing, in what account were those funds primarily hel d?
A The funds that were transferred fromDublin, in the
EBE account .
Q And that's the account in Ireland?
A That's correct.
MR, CURTIN. May | just have one nonent,
pl ease, Your Honor?
THE COURT: Okay.
MR, CURTIN. No further questions, Your Honor.
Thank you.
THE COURT: All right. Any redirect or cross?
M5. YOUNG  Not hing, Your Honor. Thank you.
THE COURT: kay. Thank you, Doctor. You're
excused fromthe w tness box.
THE WTNESS: Thank you.
THE COURT: All right. Do we have any ot her
evi dence from --
MS. YOUNG Nothing further, Your Honor.
THE COURT: Al right.
MR CURTIN: Nothing fromus, Your Honor.

THE COURT: Ckay. Well, do we want to do
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closing argunents now, or would you like a 5 minute break
perhaps, 5, 10 minute break perhaps?

You ready to go?

MS. YOUNG |I'mready to go. But happy to
take a break, if we --

THE COURT: Okay. We'll let you go then.

M5. YOUNG  Ckay.

Thank you, Your Honor. Again, Liz Young for the U S
Trust ee.

We are not here arguing that the debtors do not have
contacts with the State of Texas. It is very clear they have
contacts with the State of Texas. But venue is not
determ ned by contacts with the State. As Congress has set
out in 1408, venue is determ ned by domicile, principa
assets, principal place of business, or if an affiliated case
is properly venued in the District for the better part of the
180 days preceding this case.

What do the uncontested facts denobnstrate here? Let's
start first with domcile. It is undisputed that the
debtors, Eiger Biopharnaceuticals, EBPI Merger, EBPlI Pharnma
EB Pharnma are all incorporated under the | aws of Del aware.

It is also undisputed that Eiger Biopharnaceuticals Limted
is organi zed under the |aws of the UK and Ei gerBi o Europe
Limted is recogni zed under the laws of Ireland. Looking

strictly at a donmicile. None of these debtors qualify for
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having domicile in the State of Texas for purposes of venue.

Turning to principal place of business. As the Supreme
Court has said in the Hertz case, principal case of business
refers to the place where the corporation's high-Ieve
of ficers direct, control, and coordinate the corporation's
activities, the nerve center, which is typically found at its
corporate headquarters. The debtors argue that they have no
nerve center. But there has to be a location for a nerve
center sonepl ace

VWhat is the debtor's nerve center here? Although they
repeatedly assert that this is a virtual conpany, it is stil
a conpany that is headquartered in California. And no part
of its pre-petition nerve center was | ocated in Texas. In
the 180 days preceding this case, the debtors' businesses
wer e managed directly by individuals who were residing in New
Jersey, North Carolina, and Nevada. They primarily conducted
their neetings virtually. Their only donestic office space
was |ocated in Palo Alto, California.

In the one noth prior to filing of this case, they
renegotiated, but did not ternminate the |ease for that
office. THeir bank accounts all reflect California branch
addresses. Their tax returns, both federal and state, al
refl ect addresses of their primary business being in Palo
Alto, California. The debtors' primary place of business

with the SECis Palo Alto, California. The debtor did not
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file any kind of an 8-K within the 180 days prior to this
case updating that address.

There are two creditors who are listed on the 30 | argest
list of creditors who have addresses in Texas. And those
conmpani es are located in Houston and in Austin

THE COURT: Okay. Let nme -- before you nove
on, let me hone in on principal place of business.

M5. YOUNG  Correct.

THE COURT: Your argunent -- the U S

Trustee's argument is there has to be a geographical place to

poi nt to?

M5. YOUNG  Yes.

THE COURT: And -- so here you default to this
address in Palo Alto that the Court -- that the debtor used

on various documents. What about the fact that | have heard
it's down to less than 2,000 square feet and there's one

enpl oyee who goes in and that is an enployee that would be in
the so-called nerve center?

M5. YOUNG  Your Honor, | think you still have
to look at the 180 days prior. And | understand that the
debtors were in the process of downsizing. But there stil
has to be sone kind of a principal place --

THE COURT: Well, M -- Dr. Apelian said he
hadn't gone to the Palo Alto office since June 2023. That

was nore than 180 days before the bankruptcy filing. | nean,
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I go back to nmy point fromthe beginning. 1In a world of
remote working, what is principal place of business any nore?
Do | have a problen? Does that mean nothing constitutes a
princi pal place of business, or does it nean you have severa
pl aces of business? O -- what does it nean any nore?

M5. YOUNG And | think the argunment that ny
client has to that is that there has to be sone kind of --
some -- if all you' ve got is intangibles, there's still at
sonme point sone place --

THE COURT: That's going to the assets.

M5. YOUNG  Correct.

THE COURT: |'mgoing to the principal --

MS. YOUNG  Principal place of business.

Ckay. So putting that aside, they're also -- | nean,
if you're going to then point to a principal place of
busi ness, there has to be a hook sonewhere. You have to have
a post office box. You have to have a physical office. You
have to have sone kind of a location for -- for, as we said,
the SEC. This is a publicly trade conpany. The SEC has to
have a physical address and a physical location. And that is
the presunption that that physical |ocation would be the
conmpany's headquarters. And whether or not, you know, again
inavirtual world, things can be spread out. But there
still has to be an actual, physical |ocation sonme place in

the country for those purposes. For tax filing purposes.
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For openi ng up bank accounts. For sending bills for storage.

THE COURT: So even if it's a UPS post office
box, that would be a principal place of business?

MS. YOUNG Arguably, if that is the one that
has been listed and has been -- that is what the debtors have
held out to their creditors and parties in interest and
contract counterparties and, as | said, taxing authorities
and SECs. There has to be son®thing.

THE COURT: Okay. So if we --

M5. YOUNG  There has to be sonething.

THE COURT: GCkay. So if a post office box was
opened up in Dallas, Texas 91 days before the petition date,
that woul d be good enough, as far as the U S. Trustee is
concer ned?

M5. YOUNG  Your Honor, | can't speak to any

hypot hetical like that. Al | can focus --
THE COURT: |'m just wondering why a PO Box is
significant, | mean, at least in this argunment you're naking.
M5. YOUNG Well, if --

THE COURT: The world has evol ved. People
used to think, it's where the headquarters is, okay. And
then case | aw evol ved to say, nerve center. OCkay. Wll,
okay. You know, there may be nore than one headquarters, or
there may be nmany physical |ocations. So you focus on the

nerve center as opposed to maybe where primary operations
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are.

MS. YOUNG Right.

THE COURT: But now we've evol ved further,
right? Were there mght not be any physical |ocation
except a PO Box or an 1,800 square foot facility in Palo Alto
where no one goes in.

M5. YOUNG Well, and, Your Honor, that is
what the debtors selected as their principal place of
busi ness for the facts of this specific case. This is what
we're | ooking at specifically here is the debtors nade the
admi ssion in their petitions that their principal place of
business was in Palo Alto. If that wasn't the case, we don't
have that fact. What we have are the admissions in the
petition saying that the principal place of business is the
business -- is the location in Palo Alto. And that
corresponds with all of the other tax returns and other SEC
i nformati on.

THE COURT: Okay. So you're saying by default
I need to use an address the debtor has historically used on
a lot of docunents, rather than focus on a nerve center test,
i ke cases have heretofore focused on

MS. YOUNG  Your Honor, | think you | ook at
both. | think you have to say, regardless of even if you're
| ooki ng at a nerve center approach, as to Your Honor's

credit, the facts here do not denonstrate anybody who is a
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nerve center was in the State of Texas.

THE COURT: Okay. So with a virtual conpany,
it can't be nowhere. Principal place of business can't be
nowhere. And it can't be everywhere. So we default to an
address used on corporate documentation

M5. YOUNG. Again, for the specific facts of
this case with what we have here in front of us today, we
have the principal place of business that is being -- that is
shown as being in Palo Alto, California. W know that the --
you know, again, it is not in dispute that the parties who
are neking the decisions were based in -- I'msorry, in
Nevada, in New Jersey, and in North Carolina. But we're not
here | ooking at a nerve center argunent that one of those
three I ocations of where one of the corporate officers are,
they're selecting a principal place of business as being in
the Northern District of Texas. And the argunment is the
facts do not support that for this specific case.

THE COURT: Ckay.

M5. YOUNG The debtors rely heavily on the
prem se their principal assets are in Texas for determ ning
venue. And the assets -- the assets are the retainers that
are in the Sidley | OLTA account.

THE COURT: I don't think they're in an I OLTA
account. Maybe they are.

M5. YOUNG May in the Sidley --
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THE COURT: | thought that was an argunent
early on that that was a problem they weren't in the | OLTA
account .

MS. YOUNG They're in Sidley's accounts.
They are in Sidley' s accounts.

And the cases they cite in support of those
propositions all deal with eligibility under 109. And we are
not here argui ng that none of these debtors are eligible to
be debtors under 109. Wat we're arguing -- because
jurisdiction is not the sane as venue. And these cases do
not cite whether venue is proper. They cite only whet her
foreign entities have the ability to file within the United
States. And clearly we are not chall engi ng whether or not
these cases have the ability to file -- whether or not
they're eligible to be debtors under 109. W do not think
that it rises to the level to be sufficient to neet the
standard for principal place of assets in the Northern
District of Texas.

THE COURT: Principal assets, isn't that
wordi ng --

M5. YOUNG  Principal assets, principal
assets.

THE COURT: Okay. So what is ny case |aw that
tells me what is principal assets for purposes of 1408?

MS5. YOUNG G ve ne one nonment, Your Honor.
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Your Honor, | do not have that case |aw handy.

THE COURT: Okay.

MS. YOUNG  However, we would argue that the
principal assets, if you' re talking about sonething |ike a
bank account, as M. Califano did acknow edge -- sorry, |
think 1'"mgetting sone feedback here.

The principal place of -- bank accounts are an
i ntangi bl e asset. So, again, it could be everywhere and
nowhere. However, these are Del aware corporations. Arguably
the interest -- the debtors would have interest in the stock
of those corporations. As Delaware corporations, that would
be a tangi ble asset that would be |ocated in Del aware, at
| east for the purposes of venue.

THE COURT: GCkay. So if | have a foreign
entity whose only asset inthe US. is its interest in
retainer funds held at Sidley & Austin, Dallas, that's not
princi pal assets?

M5. YOUNG  Your Honor, again, |ooking at the
specific facts of this case, because the Eiger -- and | can't
remenber which -- it's the entity, the UK entity. Because
that was the affiliated case, you have to nmake sure that
jurisdiction was -- or venue was proper for the first filed
case before we get to that. And if we | ook specifically at

the retainer, the retainer was paid by Eiger
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Bi opharmaceuticals. And any noni es that woul d be [ eft over
at the end of the day would be returned to Eiger
Bi opharmaceuticals, not to the UK entity.

THE COURT: Well, now you're asking ne to
focus on evidence. And which evidence are you wanting nme to
focus on?

M5. YOUNG The -- if you go to the
stipul ation, Your Honor.

THE COURT:  Uh- huh
M5. YOUNG G ve ne one nonent.
If we go to, which is Exhibit Nunmber 12 --

THE COURT: |'mthere. Maybe nunber --

MS. YOUNG  Page nunber 6, stipulated point
nunber 47, that is the Ei ger Biopharmaceuticals transfer of
retainer funds. And if we go up to, | believe it's actually
page 5, it is the Silicon Valley Bank account stipul ated
point 41 which it came out of the Ei ger Biopharnaceutical's
operating account 0066.

THE COURT: (Okay. But how do | know that is
only for Eiger representation as opposed to a retainer for
all five debtors' representation?

M5. YOUNG  Your Honor, | don't have that
pi ece of evidence.

THE COURT: GCkay. Al right. Well, so |

think -- | think you' re making a factual argument and a | ega
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argunment. | think you' re naking a factual argunent that EBE
Irel and or EBE Europe, the foreign entities, | don't have
evidence that it has a property interest here, because

don't have evidence, | think you're saying now, that the
retainer, you know, it has a property interest in the
retainer. But that's the factual argunent, | think | hear
you making. But | think you' re naking the |egal argunent

t hat goes back to sequencing.

M5. YOUNG  Correct.

THE COURT: That goes back to the 46-m nute
i ssue.

M5. YOUNG  Correct.

THE COURT: Okay. So here's what | amold
enough to be thinking of. You know, in the very old days
bef ore Pacer and ECF when |, as a lowy attorney, had to run
over to the Clerk's O fice before 4:30 when it closed and
physically file voluntary petitions. And let's say it was
five Chapter 11 debtor cases |like here. | would just hand
the voluntary petitions to the Cerk's Office and they woul d
go bam bam bam bam They would file them al
simul taneously. So, again, | keep going to nmodern world,
digital assets, virtual conpanies, | nmean, it feels |like
you're saying, no, no, no, no, no, you can't treat these as
sinmul taneously filed. They were 46 minutes apart so,

therefore, if -- if foreign entity Eiger had a principa
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asset here, too bad. It filed fourth. So just like the
Clerks in days of old may have stamped it fourth, you know, |
can't treat that as simultaneous. Help nme to understand --
and here is where |'mgoing to get maybe too academic, but |
think we need to go there.

I nmean statutes are supposed to be interpreted --
unanbi guous statutes are supposed to be interpreted
literally, unless they yield absurd results. So tell ne, is
that an absurd result to not treat these as sinultaneously
filed. Wien in days of old I would have handed a stack of
voluntary petitions to the Clerk's Ofice and she woul d have
gone bam bam bam bam fil ed.

MS. YOUNG  And, Your Honor, we go back to the
adm ssions in the petitions. So it's slightly different in
the case of handing the Cerk five petitions at once and
saying, file themin, you know, however order that |I managed
to put themtogether in the binder, as opposed to the way
these cases were filed in which the first case says, we have
venue based on the facts of the Ei ger Biopharnaceuticals case
and everyone el se has affiliated venue status as a result of
the first filed case. So we're focusing on just that very
narrow argunment of what the debtors admitted and what was
signed in the petitions. Wat information we have on the
petitions. Those petitions have not been anended. W have

not had the case where they have sel ected to anmend the
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petitions on any of the foreign entities to say they are the
ones who have proper venue. So we are only as good as the
facts that we have here. And the facts of this case say why
we are taking this position.

THE COURT: Okay. So | hear what you're
saying. Don't go down hypotheticals, Judge. Look at the
facts. You always say facts matter. | do. And hold this
debtor to the facts that they filed Ei ger Bi opharnaceuti cal
Inc., first saying, principal place of business, Dallas. And
the four renmmining cases were filed as affiliates. Hold them
to al nost estoppel kind of thing is what | think you're
sayi ng.

M5. YOUNG That is correct, Your Honor. And
that is the position.

THE COURT: (Okay. So your further argunent is
if I --if | gowth you on that and find technically no
proper venue under 1408, period, end of sentence, | don't
even go to the convenience factors, that's what you're
saying. Assuming | follow Judge Leif Clark on Lazaro and
sone of those others, and | say, | can still retain. | think
| agree with Judge Leif Cark, | think | can still retain,
what are the convenience factors here that you think are
compel | i ng?

M5. YOUNG Again --

THE COURT: O interest of justice factors
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that you think are conpelling.

M5. YOUNG  Again, ny client does not take the
position that we even get to this point. And we urge the
Court to follow the Thonpson versus G eenwood, which is the
Sixth Grcuit opinion which we argue is the better reasoned
opi nion. Wich, again, says, requirenents of 28 USC 1408 are
mandat ory, not optional. That 1412 only applies to
bankruptcy cases that are filed within a proper venue. And
that if not, then you have to look at 1406. And if you | ook
at 1412 -- I'msorry, Bankruptcy Rule 1014(a)(2), that can
only authorize the transfer of an inproperly venued case.
Can only be -- I'msorry. A transfer for an inproperly
venued case can only be done to a case in which venue was
proper fromthe outset under 1408. That is the ruling that
we urge the Court to take here today and the approach. And
we think t hat is the better reason, the Sixth Grcuit
opinion is the better reasoned approach

THE COURT: Okay. But without any Fifth
Circuit binding authority, the U S. Trustee does not want to
go the extra step of arguing the commopnweal th factors, the
factor test of what is --

M5. YOUNG That is correct.

THE COURT: =-- in the interest of justice and
what - -

MS. YOUNG Correct, Your Honor. And that is
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why we did not address that within our original briefing
because our concern is 1408 is a threshold matter. And
unl ess you can nake the venue -- the argunent that you have
proper venue under the 1408, then you do not get to 1412.

THE COURT: Okay. So conveni ence be darned,
interest of justice be darned. Send it to Del aware that has
no ties, or send it to Palo Alto that was no ties, except an
enpty office

M5. YOUNG  And, Your Honor, that is -- that
is what we set forth in our papers and what we think the
facts of this case show

THE COURT: Ckay. All right.

MS. YOUNG Do you have any ot her questions?

THE COURT: | don't think I have any nore
questions of you.

M. Jones, | always hear friendlies together. Anything

nore you want to say about your joinder?

MR JONES: No, Your Honor.

THE COURT: Okay. W will argue for the
debt or ?

MR. CALI FANO Your Honor, | wll.

Your Honor, | think you' re seeing the problemthat the

U S. Trustee has. Because at the sane tinme that they want
Your Honor to strictly apply a statute, they want you to read

| anguage into the Bankruptcy Rule that isn't there. Ckay.
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As we've pointed out we have, shall, in the district court,
may, in the Bankruptcy Rule. But they want you to ignore
that, may. kay, because they want a strict -- so when they
want strict applications, there's strict applications. Wen
they don't want strict applications, they want you to rely on
a Sixth Crcuit case that ignored the distinction between
those statutes.

And, Your Honor, | want us to keep in mnd the Second
Circuit's language in In re Financial News Network. In
bankrupt cy proceedi ngs substance should not give way to form
And that's what we're faced with here, Your Honor. W're
faced with a notion to transfer venue that really what it
boils down to, it's all about the 46 minutes. Al right.
Because they admtted that if the case was filed first, then
we'd neet the pending requirenment. GCkay. |If we hadn't
checked their box on affiliate, then we would be fine.

THE COURT: Well, | think -- | think they're
not concedi ng on the retainer

MR CALIFANO No -

THE COURT: | thought there was stipulation
they were, but maybe they're not.

MR, CALI FANG: And, Your Honor, there's so
much case |law on the retainer. And it's also that case | aw
which is cited in our brief. Also said, it doesn't matter if

the retainer is paid by the parent. GOkay. As long as it
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covers the foreign entity. And we have that and we cite to,
Your Honor, it's d obal Ccean Carriers, 251 B.R at 18.

Now, they argue -- and this is where they get into
troubl e, because they're arguing, well, those cases were
about 109, which is jurisdiction. But 109, Your Honor, is
much nore of an inportant statue than venue. Jurisdiction
goes to this Court's ability to act. Venue goes to whet her
it's this Court or a Court in some other District that can
act .

THE COURT: (Okay. So dobal Ccean Carrier
Del aware Court, 251 B.R 31

MR, CALI FANO  Yes, Your Honor.

THE COURT: Quote, It is not relevant who paid
the retainer, so long as the retainer is neant to cover the
fees of the attorneys for all of the debtors, as clearly was
the case there. Ckay.

MR, CALIFANG So that's -- that issue was
irrelevant as to who funded that retainer

And it's also interesting the U S. Trustee cited Hertz.
Because the Hertz case, when tal ki ng about the nerve center
| mean, it can't be nobre on point. The nerve center nust be
nore than a nmail dropbox, a bare office with a conputer, or
the | ocation of an annual executive retreat.

So, Your Honor, there's -- if you went to the Palo Alto

office, it wouldn't help you in a determ nation of the
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i mportant decisions that this debtor has to make, okay. So
maybe it doesn't have a nerve center. Maybe the nerve center
is Zoom or whatever it is. But it doesn't have a nerve
center. But as we address in our objection on page 9 and
foll owi ng, when you have a situation like this, where there
are a few tangible assets, a small asset, or one asset in the
District could be enough. And you can have nore than one
princi pal place of assets.

And if you | ook at ERG Internedi ate Hol di ngs, Judge
Hal e's case, Your Honor. |In that case a $30,000 retainer in
a bank account in Dallas was enough for venue. So,
nean --

THE COURT: As under the principal assets
t heory.
MR, CALI FANG Yes. On the principal assets.

That wasn't nerve centered and it wasn't a foreign debtor
That was under the concept of principal assets. And the
concept of principal assets is very broad, Your Honor, as it
shoul d be. kay. The facts are here, we have three
different basis upon which this Court could find that venue
is proper in this District. The first is on the foreign
debtors, their retainer, and the rest of the cases are
affiliates. Okay. The problemthere is the 46-m nute gap
Okay.

Form over function. They want you -- they want to
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argue that the nerve center is our nmiling address that we
put on docunents, okay, because you need to have a nmmiling
address. That's just sonething you need, because it's a
har bi nger -- you know, the old days, the way things were
done. That's Palo Alto. Once again, it's a technicality.
There's no purpose that's served by having this case in Palo
Alto.

And on the principal place of assets, Your Honor, we
have -- we've cited cases. There is nuch -- there's enough
basis to find that the principal assets are here in Dallas as
anywhere in the United States.

And then finally, Your Honor, we don't believe that
Your Honor is bound, even if Your Honor finds, |I'msorry,

M. Califano, those three basis, none of them persuade ne.
kay. O that 46-minute gap, that's a killer. W don't
agree that that divests this Court of jurisdiction, or the
ability to retain this case

Your Honor could just find that it's not a tinely
noti on because of all the tinme that's been dedicated to this
case and the learning and the inpact on this case. The
i mpact on our ability to sell assets. Your Honor could
determine it's not tinely at this point. Gay. And there
woul d be nothing wong with that, okay. There wouldn't be a
violation and this Court would not have expanded its

jurisdiction because right within the statute, it says has to
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be on atinely -- in a tinely nanner.

So Your Honor could al so determine, in our opinion
based on Lazaro and other cases that you can retain in the
interest of justice and for the conveni ence of the parties,
you can retain this case. Gkay. W don't believe Your Honor
is bound by that Sixth G rcuit case. Your Honor could easily
do that.

And we don't have any creditors really arguing that

they're being inpaired or prejudiced. W have |Innovatus
jumping on, but they can't even articulate why they're
jumping on. W can specul ate why they're junping on having
been here these | ast few hearings, Your Honor.

Your Honor, it's -- there is no reason to nove this
case. Nobody can articulate a nove -- a reason to nove this
case. Nobody can articulate why it is better for the system
for the creditors, for the debtors for this case to be in the
District oF Del aware, okay. No one can articulate why it is
nore convenient, it is nore economc, why it's better for
anyone for this case to be in the Northern District of
California. There are three very legitimte basis for you to
find that venue is proper. And we also think that there is
an argument that even if venue isn't proper, Your Honor could
determne that this notion is not tinely and we can -- we

al so believe based on Lazaro and ot her cases that Your Honor

coul d say, you know what, | don't think venue is proper. |
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think, therefore, 46-mnute gap is fatal. But you know what,
in the interest of justice and conveni ence of parties, |'m
going to retain jurisdiction. So we're not asking Your Honor
to go out on a linb.

Your Honor, the U 'S Trustee, and this is no offense to
present conpany, the U S. Trustee is arguing here, we hear
all that, but we think you nmade a foot fault and we want you
to go to Delaware. OCkay. And there are plenty of cases
where the U S. Trustee says, you don't belong in Del aware.
It's only a place of incorporation. And | was quite shocked
that the U S. Trustee mentioned PO Boxes because the very --
they've argued in cases that were filed in Wite Plains,
where | awers got a PO Box and in Sorento where a Jackson
Wal ker | awyer opened a PO Box as a basis for jurisdiction
there. They argued that it was inproper and that was forum
shopping. So they're in a position, Your Honor, where
they're trying to usurp the debtors' ability to pick a place
to file the case, okay.

And debtors are given w de discretion. GCkay. There's
no abuse here. We're not running away fromany party. W're
not running away fromany regulators. There's no reason to
argue that sonebody is inpaired here. Wuat we're faced with
is an argunent that we don't believe you satisfied the
statute, okay, the way we read the statute. WelIl, Your

Honor, we think we satisfied the statute. W also think
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they're reading the statute wong. And even if technically
we didn't fit into one of those basis, we believe that Your
Honor can retain this case. And there is no conpelling
reason to nove this case. There are a nunber of conpelling
reasons why Your Honor should retain the case. Especially at
this point.

Wth that, Your Honor, we would ask that the U S
Trustee's notion be deni ed.

THE COURT: Okay. Thank you

| always give novant the last word. And you don't --
you don't have to defend your honor on tinmeliness.

M5. YOUNG  Thank you, Your Honor.

THE COURT: | very well renenber April 1st,
case was filed. | think it was April 11th at 5 something
p.m nmy courtroom deputy contacted nme, as | was taking ny
dogs to the pet sitter before my cruise. And she said, the
U S. Trustee has filed an energency notion to transfer venue.
So | think that would have been the 11th, Thursday night the
11t h.

M5. YOUNG It was, Your Honor.

THE COURT: And | was leaving 8 a.m Friday
nmorning, the 12th. And so | asked her to wite a very clear
email, which I think she did, that | was going to be on a
crui se ship without conmunications for the next 10 or so

days. And so | -- you know, the fact that we're here now on
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May 7th is because of ne, nobre than anyone else. | was out
of pocket and this is when | set the hearing. So you don't
need to defend your honor on that.

But on the other hand, we've had a | ot of wonderfu
progress in this case, too, whichis --

M5. YOUNG  And understand -- and
under st andi ng, Your Honor, we understand that there has been
quite significant progress. But it's alnpbst a natural pause
where we are on the case, because we've conpl eted one sale
process. One is about to get going, or is in the process of
getting going. But it's a natural transition point that if
the Court is inclined to transfer venue, this is the right
time to do so.

And | did also just want to address one point on the
ERG ruling. And in ERG those were Texas corporations.
There was venue because they were domiciled in Texas under
1408. It was a perm ssive transfer under 1412 that the
parties were seeking. And it was that $30,000 retainer that
Judge Hale, | believe, found was sufficient to keep themin
Texas. But there was proper venue al ready under 1408. And,
again, that is what we are asking the Court here today.

We understand the | aw may not be popular. W
under stand that Congress has gone through nmany iterations of
trying to change the law to nake it better. But this is the

| aw we have today. This is the law --
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THE COURT: Many iterations? They've ignored
all bills --

M5. YOUNG  Many attenpts.

THE COURT: -- haven't they?

MS. YOUNG Yeah, they have.

THE COURT: And | obbying efforts.

M5. YOUNG All of the lobbying efforts. W
understand --

THE COURT: | was laying in bed like a boring
person | amreading an 80 page article from 1996 | ast night
about the National Bankruptcy Revi ew Comm ssion that was
formed by Congress in 1994 to study changes that were needed
to the Bankruptcy Code. And very promnent in that was venue
reform Take out the affiliate provision. Take out the
domi ci |l ed neans state of incorporation provision. 80 page
article exploring what was being attenpted. Survey of
bankruptcy judges. Survey of other professionals, 30 years
later.

M5. YOUNG Exactly. This is the statute we
have. This is the statutory framework. This is my client's
job is to bring these issues to your attention. And that is
why we are here today because that is the narrow i ssue here
of whether or not -- I think I"mgetting sick -- | know, so |
apologize if | actually start losing ny voice here.

THE COURT: Okay.
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M5. YOUNG But | do think that this is why we
are here is to enforce the law. And that is why we brought
this motion. So thank you, Your Honor
THE COURT: Okay. Thank you.
Al right. Well, we're going to take a short break. |
promise it will be relatively short. | have a | ot of

thoughts on this. So it's 3:15 Central, we'll cone back at

3: 30.
(Brief recess ensued.)
THE COURT: | lied about ny tine estinate.
I'msorry. |'ve done that a fewtimes in ny life.

Al right. W are back on the record in Eiger
Bi opharnma. Case nunber 24-80040.

Before this Court is a notion to transfer venue filed
by the United States Trustee seeking transfer of the five
rel ated Ei ger Biopharma cases, Chapter 11 cases to either
Del awar e, which happens to be the place of incorporation or
formation of three of the debtor entities, the three that are
U S. based entities, or alternatively, to the Northern
District of California where the debtors' one and only
physical office has been in recent years. Wich has been
all eged to be the debtors' principal place of business.

The Court notes that the secured lender in this case,
I nnovatus, filed a short joinder in which it did not take a

position regardi ng where venue should be, but orally today
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the lender's |awer stated it woul d choose Del aware, if there
were to be a transfer. The Court will take judicial notice
that this |l ender is based in New York and has counsel from
Nashvil | e, Tennessee.

This is a core -- this Court has jurisdiction under 28
USC Section 1334 and this is a core proceedi ng under 28 USC
157(b). The Court has determined it has constitutiona
authority to make a final ruling here.

The Court notes that the novant has the burden of proof
on a notion to transfer venue, and the standard is
preponderance of the evidence. And the Court would al so note
that many cases through the years have said a debtor's choice
of venue is to be given substantial deference by a Court.

Just to further nake the record clear, the debtors have
been descri bed as a commerci al stage bi opharmaceutica
conpany focused on the devel opnent of innovative therapies
for, anong other things, hepatitis delta virus and ot her
serious diseases. Thus far in this case, the debtor has
successfully auctioned its comrercial drug Zokinvy for a sale
price that was in excess of $40 million. | think it was
closer to 46 million. And an auction is currently underway
for other assets of the debtor

There are five debtor entities. As alluded to, three
are U. S. based entities formed in Delaware and two are

foreign entities; one formed in the UK and one formed in
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I rel and.

The Court first nmust | ook to whether venue is
technically proper here. Pursuant to 28 USC 1408(1) or (2),
there are two argunents that have been advanced by the
debtors. The first argunent is the principal place of
busi ness for Eiger Biopharnma is Dallas, or perhaps anywhere,
because it is a virtual conmpany with only intangi ble assets.
O it looked like they may have sone inventory, actually,
that's held by third parties in cash, if you want to cal
that a hard asset. But the vast, vast mgjority of the
debtors' assets are intangibles.

So the first argunent, again, was the principal place
of business can be deened to be Dallas, since we have a
virtual conpany with only intangible assets. And under this
argunent, all other debtor entities, the other four could
cone in as affiliates under 28 USC 1408(2).

The second argunent advanced by the debtor here today
is that the foreign debtor entities are properly venued in
Dallas, in that their principal assets inthe US., really
their only assets in the US., are in Dallas. Those
princi pal assets, or that principal asset being an interest
in a retainer held by debtors' counsel, Sidley & Austin, in
Dallas. And under that argument, all other debtor entities
can cone in as affiliates under 1408(2).

The debtor, as we have di scussed here today, was
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arguably handi capped here, a little, in that with respect to
its second argunent, the foreign debtors' petitions were
filed 46 mnutes after the first filed case, what we'll cal

t he debtor parent conpany. And they are actually shown on
the face of the petition to be affiliates of the first filed
case. GCkay. The Court has thought hard about that, as you
could probably tell by my many questions during the hearing.
The Court on balance thinks it should apply form over
substance -- or substance over formhere. | said that
backwar ds.

The evidence is unrefuted, again, that the debtor --
the foreign debtors' only assets in the US., certainly its
principal assets are the retainer. There was case |law cited
in the debtors' briefing that supports the notion that al
five debtors would have an interest in the retainer
regardl ess of which debtor put it up because it was for the
benefit of all of them So this nmeans venue is proper for
the foreign entity, or entities, under 1408(1). Their
princi pal assets are here in this District. |It's stipulated,
Sidley & Austin's account in Dallas. And so that means venue
of the other debtors can properly cone in as affiliates under
1408(2) .

The Court has focused heavily on this issue and the
word, pending, in 28 USC 1408(2). But as nentioned today,

there is a doctrine in the law that even if a statute is
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unanbi guous, the Court should not interpret it in a way to
yield absurd results. And here the Court believes it would,
i ndeed, yield an absurd result to hold that the sequence of
the filing of these five petitions within a 46-m nute period
was fatal here. Because the foreign entity whose principa
assets are in Dallas, you know, was filed case nunber 4, or
46 minutes after the first filed case, when the clear intent
was for the cases to be filed sinmultaneously, al

si mul taneously. Again, | made the hypothetical of days of
or where -- days of old where you'd go in the Cerk's Ofice
and hand the Clerk a pile of petitions. It's clearly the
intent here was that everything -- all the debtor cases were
being filed sinmultaneously. There's no tenporal concept here
of any significance, like in the case of a statute of
l[imtations where you nmss a statute of linmtations. That's
a hugely significant legal thing. There's just nothing here
that is of such tenporal significance.

Mor eover, as we discussed during the hearing, this is a
defect, if it is a defect, that can be easily cured. You
know, ny hypothetical was the Court could rule in favor of
the U.S. Trustee. You know, you're right. The debtor nessed
up with this 46-mnute tinme gap and sequence, so |I'mgoing to
di smiss the cases. And then they could cure the defect
i mredi ately 5 seconds |later by putting the foreign entity

back in bankruptcy in Dallas, relying on the principal assets

Cl NDY SUMNER, CSR (214) 802-7196

Desc



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case 24-80040-sgj11 Doc 251 Filed 05/13/24 Entered 05/13724 09:36:27
Main Document  Page 77 of 84

hol ding of this Court, and then bring the others in as
affiliates. That's just, again, an absurd result here. So
find that venue has properly been nmet here, has net the
standards of 1408(1) and (2).

As far as the debtors' other argunents. The debtor has
rai sed sone very interesting issues, | think, about what is
the principal place of business and what are -- what's the
nmeani ng of principal assets in our nodern world where you do
have what appears to be an entirely virtual conpany, and
al nost exclusively intangible assets. And what does that
nean? Does that mean there's no viable option for principa
pl ace of business, or principal assets, or is it everywhere?
O do you default to sonmething like a mailbox? A mail drop?
When in anot her context we have people saying, that's not
enough. It has to be a nerve center. It seens like we're
sort of in a no man's | and, brave new worl d.

And just to drive this point home for the record to be
clear, it was unrefuted here, we heard that none of the
debtors' professionals have ever been to Palo Alto,
California. W've heard that there is one, | think it's
part-tine, not even full-tinme enployee at this point who
m ght go into the office. W have a CEO in New Jersey. W
have general counsel in North Carolina. W had a fractiona
CFO in Nevada. W had a decentralized organi zation, to use

the CEO s words. W have no boxes of docunents out in Palo
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Alto. We don't even have servers out there. W have

cl oud-based data. W have, | think |I said this, no lab
space. The debtors have a national bank w th branches or
| ocations all over the country. W have evidence that
nmeeti ngs happen by Zoom W have evidence that there
happened to be 500 or so creditor entities spread in 37
states and 14 different countries.

The CEO testified credibly that he had ceased going to
the Palo Alto office in June of 2023. Again, the principa
assets are all intangible. They range fromintellectua
property to license rights, and contract rights, and
sublicenses, you know, all sorts of contractual rights in
intellectual property as well as, | guess, financial assets
that are not cash stored in a vault, you know, or in
institutions.

So | think with facts Iike this we have sone real,
woul d say roomfor creativity of |awers, pursuant to the
venue statute. It really is a head scratcher what should be
deened the principal place of business or principal assets.
You know, are they every -- does that nean venue can be
anywhere, everywhere, or nowhere under those two factors?
don't know. But what |'ve deternmined is | really don't need
to go there here. | amfinding proper venue with regard to
the foreign entities having principal assets in Dallas and

then, thereby, they can bring in the other debtors as
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affiliates. Again, we have one debtor entity, which I'm
calling the parent, the first filed entity, and all four
other entities, I'lIl take judicial notice are subs of it.

Now having found this, | amgoing to consider what's in
the interest of justice and what's in conveni ence of the
parties under 28 USC 1412. | think I'mstatutorily required
to do that. And I think Judge Shelley Chapman's analysis in
Patri ot Coal was very helpful. You know, if you renenber the
facts in that case, you had a | ead debtor that was
incorporated in the State of New York just a few weeks before
a bankruptcy was filed. It was incorporated in June of 2012
and then the bankruptcy was filed in July. And there were no
enpl oyees or business operations in New York. Principa
asset was a bank account w th $97, 000 opened in a New York
branch of Capital One. So Judge Chapnan correctly noted, you
know what, technically there's venue here. You know, | nay
not be thrilled by the idea of a conmpany being incorporated a
few weeks before the bankruptcy. And the debtor stipul ated
that the New York conpanies were set up to establish venue.
But she found proper venue. But she said, now |'mgoing to
ook at what's in the interest of justice and conveni ence of
the parties. And | think that is what you're required to do
here.

And there, of course, she found nany conpelling facts

to transfer not to the, you know, west Virginia venue that
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had been argued for, but actually to the Eastern District of
M ssouri. And she | ooked at such things as, you know, this
was the world's largest private sector coal conpany with 12
active mning operations. It had hard assets everywhere. It
had a corporate headquarters in Mssouri with many enpl oyees.
There were 35 general unsecured creditors who joined in the
notion to transfer venue of mine workers and sureties, and
the U S. Trustee even joined. There were 4,000 enployees in
this case and 11,860 retirees.

I"mjust pointing that out because there were very,
very conpelling reasons in the interest of justice to
transfer venue out of New York, which Judge Chapnan did. And
that is a contrast to what we -- we have here. | do think
again, it's appropriate to consider what's in the interest of
justice and are there any conpelling argunents to transfer
here to either Delaware or Northern California. And | just
don't think any have been denonstrated here. As one party
sai d today, there doesn't seemto be one party who is hurt or
prejudiced if this Court keeps venue versus sending it to
Del aware or Northern District of California.

We do have creditors in Texas. W have creditors
everywhere, as | pointed out. But we do have sone creditors
in Texas. W do have a staffing conpany in Texas. W do
have distribution of the drug in Texas. And, again, we're in

this brave new world where we don't have -- you know, even
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the drugs, the inventory is held by third parties. W just
have no hard assets or office to really point to in the way
that existed in Patriot Coal. So | find that there are no
compel ling argunments for transfer here either in the interest
of justice or for the conveni ence of the parties.

Now, |'mgoing to go one step further and say, even if
I am wrong about there being technically proper venue under
28 USC 1408, there, of course, is an argunent that can be
made and that has been nmade regarding a Bankruptcy Court's
ability to retain a case filed in an inproper venue as
opposed to it being mandatory, say, under 28 USC 1406 to
either transfer or disnmss. W talked a few tinmes about the
Western District of Texas case that | keep m spronounci ng,
Larano, or Lorzano, the Judge C ark case. And there have
been a few others that have gone the sane way.

I think the debtor nade a conpelling argument, why is
there a bill before Congress right now to change 28 USC 1412
or 1408, or maybe both, if 1406 applies here with regard to
bankruptcy cases? So if I'mtechnically wong about venue
bei ng proper here because of the foreign entity with the
princi pal assets, retainer, here in Dallas, |'mgoing to
foll ow Lazaro and say under the facts and circunstances of
this case, and giving deference to the Fifth Circuit's
Comonweal th Puerto Rico case, | think it's appropriate to

retain venue. And it would serve no interest of anyone to
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transfer at this juncture of the case.

| amgoing to say that | respect what has happened here
today. | do well understand that the U S. Trustee, we al
have our client to serve or a nmaster to serve, in ny case
it's the public and, you know, | guess the higher Courts. W
have to be concerned about the integrity of the system and
ganesmanshi p and other inproprieties. But, you know, as |
said many tinmes, facts matter. And we have a case here
where, again, it's a virtual conpany. W have al ready had
extraordi nary success as far nonetizing for the benefit of
creditors one of the debtors' main assets. It would appear
to me that the secured creditor may very well be in a
position to be paid in full at the rate we're going here.
don't have enpl oyees or retirees or other ngjor
constituencies who are, again, | think being harned or
prej udi ced or disadvantaged in sone way in this case. So al
of that matters very much to ne and has factored into ny
t hi nki ng.

Al right. So that will do it for the Court's ruling.
The nmotion is denied. And it is up to you all whether you
want a |l engthy set of findings and concl usions of order --
and order, or if you want to just upload a one or two
sentence order that the notion is denied based on the Court's
oral bench ruling. So I'll let you talk anpngst yourself.

But 1'Il defer to the debtors' counsel to be the scrivener on
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1 whatever is uploaded, whether it's a one sentence order or a
2 lengthy one.

3 MR, CALI FANG  Yes, Your Honor. W'Ill consult
4 with Ms. Young and cone to an agreenent.

5 THE COURT: Ckay.

6 MR CALI FANO Thank you. Thank you, Your
7 Honor.

8 THE COURT: Thank you.

9 We' re adj our ned.

10 (End of Proceedings.)
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