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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

 
In re: 
 
EIGER BIOPHARMACEUTICALS, INC.,  
et al.1 
 
 Debtors. 
 

 
 Chapter 11 
 
 Case No. 24-80040 (SGJ) 
 
 (Jointly Administered) 
 

SENTYNL THERAPEUTICS, INC.’S OPPOSITION TO LIQUIDATING TRUSTEE’S 
MOTION FOR SUMMARY JUDGMENT ON CONTESTED MATTER, EXPUNGING 

ADMINISTRATIVE CLAIM OF SENTYNL THERAPEUTICS, INC. 

Sentynl Therapeutics, Inc. (“Sentynl”) submits this Opposition to the Liquidating Trustee’s 

Motion for Summary Judgment on Contested Matter, Expunging Administrative Claim of Sentynl 

Therapeutics, Inc. (the “Motion”), requests the Court enter the proposed order attached as Exhibit 

A denying the Motion in its entirety, and respectfully represents as follows: 

 
1  The Debtors in these chapter 11 cases, together with the last four digits of each Debtor’s federal tax identification 

number, are: Eiger BioPharmaceuticals, Inc. (1591); EBPI Merger Inc. (9986); EB Pharma LLC (8352); Eiger 
BioPharmaceuticals Europe Limited (N/A); and EigerBio Europe Limited (N/A).  The Debtors’ service address 
is 2100 Ross Avenue, Dallas, Texas 75201. 
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PRELIMINARY STATEMENT 

1. In the middle of expedited discovery for an expedited hearing to take place in late 

May, the Liquidating Trustee has filed what is, in effect, a summary judgment motion.  The Motion 

seeks to expunge Sentynl’s entire administrative expense on three grounds: 

(1) Based on an argument (but no evidence) that Sentynl’s acquisition “of all of the rights, 
title, and interests in, to and under”2 the Zokinvy® assets excluded (or did not expressly 
include)  

 

 
(2) Based on an argument (but no evidence) that the Estate’s efforts  

 
 were “reasonable” as a matter of law; and 
 
(3) Based on an argument (but no evidence) that Sentynl’s motion for allowance of 
administrative expense filed on November 1, 2024 –  

 
– was nevertheless “late filed.” 
 

There are myriad fatal infirmities with the Motion, and it must be denied as a matter of law. 

2.  

 

 

   

 

 

 
2  Asset Purchase Agreement by and between Sentynl Therapeutics, Inc., as Purchaser, and Eiger 

BioPharmaceuticals, Inc., as Seller, Dated March 31, 2024 [Docket No. 162, Exh. 1] (the “Zokinvy APA”), ¶ 
2.1. 

3  See Motion, ¶ 5 n.4. 
4  Sublicense Agreement, dated as of the Closing Date, by and among Purchaser and Seller, substantially in the 

form attached to the Zokinvy APA as Exhibit E [filed under seal pursuant to the order at Docket No. 188] (the 
“Sublicense”). 
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3. The absence of evidence dooms the Motion’s second and third points.  The 

Motion relies entirely on what the Liquidating Trustee calls “undisputed,” “undeniable,” or “clear” 

facts.  As is typical when that language is used, the facts are, indeed, disputed, denied and unclear.  

Rather than support the Motion’s conclusory arguments with evidence, the Liquidating Trustee 

 
5  Bend Research, Inc. (“Lonza”). 
6  Corden Pharma Colorado (“Corden”). 
7   

 
 

 
8  Motion for Allowance of Administrative Expense Claim of Sentynl Therapeutics, Inc. [Docket No. 729] (the 

“Motion for Allowance”). 
9  See Order (I) Approving the Sale of the Debtors’ Zokinvy Assets, (II) Authorizing Assumption and Assignment of 

Certain Executory Contracts and Unexpired Leases Related Thereto, and (III) Granting Related Relief [Docket 
No. 162] (the “Sale Order”). 

10   
, Delaware and New York respectively, both require “good faith” in the performance of all 

contracts; for reasons identified in the administrative claim, which are made clearer below and which are being 
further clarified in the discovery process, Sentynl contends this mandatory “good faith” was wanting.  Sentynl’s 
contention that good faith was lacking (or worse) is a fact question not addressed in the Motion.  The Motion fails 
for that reason too. 
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asks this Court to adjudicate “reasonableness” solely from a chronology of cherry-picked events 

from a period that is largely irrelevant  and denuded of any of 

the context that testimony will provide in precisely one month.  “Reasonableness” is not a proper 

subject for a summary judgment, but especially so in the absence of evidence.   

4. Further, Sentynl will show that it did in fact act reasonably and timely and that the 

Estate did not.   

 

 

 

 

 

.   

 

. 

5. Because Sentynl’s motion for allowance of administrative expense was filed on the 

extension date, the “late filing” argument devolves to a complaint that Sentynl somehow “waived” 

or was not “diligent” in asserting certain rights to enforce the Sale Order,11 the Zokinvy APA, and 

Sublicense by failing to contest covert activities and negotiations occurring behind its back and 

whose effects were not known until after they were completed, and after the administrative claims 

bar date.  Waiver and diligence, like good faith and reasonableness, are inherently fact issues for 

which the Motion provides no evidence, only conclusion.  Sentynl will show it did act with 

 
11  Order (I) Approving the Sale of the Debtors’ Zokinvy Assets, (II) Authorizing Assumption and Assignment of 

Certain Executory Contracts and Unexpired Leases Related Thereto, and (III) Granting Related Relief [Docket 
No. 162] (“Zokinvy Sale Order”). 
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diligence.  The Liquidating Trustee cannot absolve the Estate of liability by waiting until after the 

bar date to breach the Sublicense and then pointing to the bar date as an excuse. 

BACKGROUND 

A. The Zokinvy® Sale 

6. The Debtors filed bankruptcy on April 1, 2024.12  The Sale Order was entered on 

April 24, 2024.13  The Zokinvy® sale closed on May 3, 2024.14  

7.  

 

   

 

 

   

8.  

 

 

 

   

 

 
12  Docket No. 1. 
13  Docket No. 162. 
14  Docket No. 214. 
15  Commercial Manufacturing Services and Supply Agreement by and between Eiger BioPharmaceuticals Inc. and 

Bend Research, Inc., dated October 9, 2019 (the “Lonza MSA”). 
16  Master Services Agreement with CordenPharma dated February 2016 (the “Corden MSA”) 
17  Exhibit C (Declaration of Michael Hercz in Support of Sentynl Therapeutics, Inc.’s Opposition to Liquidating 

Trustee’s Motion for Summary Judgment on Contested Matter, Expunging Administrative Claim of Sentynl 
Therapeutics, Inc. (“Hercz Decl.”), ¶ 4. 

18  Sublicense, § 3.7. 
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B. Sentynl’s Diligent Ramp Up Efforts 

9.  

 

 

.20   

   

 

   

 

10.  

 

 

 

   

 

 
19  Sublicense, § 3.7. 
20  Exhibit D, at Sentynl_0001560; Hercz Decl., ¶ 5. 
21  See Id.; Hercz Decl., ¶ 5. 
22  Exhibit E, at Sentynl_0001418; Hercz Decl., ¶ 5. 
23  Hercz Decl., ¶ 5.  Although the interference began with EIT, it was supported by the Liquidating Trustee when it 

assigned the Lonza contracts to EIT with an exclusivity provision intact, despite agreement from Lonza to waive 
the provision and allow Sentynl to contract directly 

24  Exhibit F, at Sentynl_0000606-07; Hercz Decl., ¶ 6. 
25  Exhibit G, at Sentynl_0000492; Hercz Decl., ¶ 6. 
26  Exhibit H, at Sentynl_0000328; Hercz Decl., ¶ 6.  
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27 

C. The Lonafarnib Sale to EIT 

11. EIT’s purchase of the Lonafarnib assets was approved by the Court on August 21, 

2024.28  In connection with Debtors’ proposed sale of the remaining Lonafarnib assets to EIT, 

Sentynl learned to its surprise and dismay that the Debtors had agreed to assign many contracts to 

EIT that the Debtors had previously represented they would not assign to Sentynl to preserve their 

ability to “split” the two indications for Lonafarnib – one for Progeria (Zokinvy®), and one for 

HDV.29  Two of those contracts were the Lonza MSA and Corden MSA.   

 

 

 

 

D. Sentynl’s Continued Efforts, EIT’s Interference, and the Liquidating 
Trustee’s Acquiescence 

12. The Debtors’ plan was confirmed on September 5, 2024.31  The plan went effective 

on September 30, 2024, and the Liquidating Trustee and Plan Administrator came into existence.32   

13.  

 

 

 
27  Again, the interference began with EIT, but was supported by the Liquidating Trustee when it entered a surprise 

settlement agreement with EIT and refused to assure Corden that it could contract directly with Sentynl. 
28  Docket No. 558. 
29  Hercz Decl., ¶ 7. 
30  Hercz Decl., ¶ 7. 
31  Docket No. 639. 
32  Docket No. 685. 
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. 

14.  

 

   

 

 

15.  

 

   

 

   

 

  

 

 

 

   

 
33  Exhibit I, at EIT_002524. 
34  Exhibit J, at Sentynl_0000653; Hercz Decl., ¶ 8. 
35  Exhibit K, at Sentynl_0001638; Hercz Decl., ¶ 8. 
36  Exhibit L, at Sentynl_0000590; Hercz Decl., ¶ 9. 
37  Exhibit M, at Sentynl_0002706; Hercz Decl., ¶ 9. 
38  Exhibit N, at Sentynl_0003211-12; Hercz Decl., ¶ 10. 
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.39 

17.  

 

   

   

18.  

 

 

 

   

 

   

19.  

 

 

 

 

  

 
39  Id. 
40  Exhibit O, at Sentynl_0002681; Hercz Decl., ¶ 11. 
41  Exhibit P, at Sentynl_0002659; Hercz Decl., ¶ 11. 
42  Id.; Hercz Decl., ¶ 11.  
43  Id.; Hercz Decl., ¶ 11. 
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E.  

20.  

   

 

 

  

 

 

 

 

 

22.  

 

 

 

   

 

 

 

  

 
44  Docket No. 729. 
45  Hercz Decl., ¶ 13. 
46  Hercz Decl., ¶ 14. 
47  Id. 
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24.  

  

 

   

 

 

   

 

 

  

  

, 

 
48  Exhibit Q, at Sentynl_0003230; Hercz Decl., ¶ 15. 
49  Id. 
50  Exhibit R, at Sentynl_0002700-03; Hercz Decl., ¶ 16. 
51  Hercz Decl., ¶ 16. 
52  Id.; Exhibit R, at Sentynl_0002701-02. 
53  Id. 
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.55   

26.  

   

 

 

 

 

 

 

. 

G. The Present Litigation 

27. Sentynl has requested documents and testimony from the Liquidating Trustee that 

bear directly on  

 

 

 

 

 
54  Exhibit S, at Sentynl_0000220; Hercz Decl., ¶ 17. 
55  Hercz Decl., ¶ 16. 
56  Exhibit T, at Sentynl_0006566-68; Hercz Decl., ¶ 16. 
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ARGUMENT AND AUTHORITIES 

A. Legal Standard 

28. Summary judgment may be granted only when the movant demonstrates the 

absence of a genuine dispute as to any material fact.57  However, the Fifth Circuit has urged caution 

in its use, as “[s]ummary judgment, we have frequently reminded, is not only an instrument of 

‘just, speedy and inexpensive’ resolution [citation omitted], but also a ‘lethal weapon’ capable of 

‘overkill.’”58  It is for that reason that a nonmovant is entitled to the benefit of “‘all justifiable 

inferences’” from the evidence in its favor.59  A summary judgment motion must be supported by 

competent evidence to be granted;60 a movant is no more entitled to summary judgment with only 

conclusory allegations, unsupported assertions, or only a scintilla of evidence than a nonmovant is 

entitled to defend against summary judgment evidence with them.61 

29. While certain disputes lend themselves to ready determination via summary 

judgment, others do not.  “Inherently normative issues” are among those in which summary 

judgments are often ill-suited.62  As such, determinations of “state of mind”63 or a person’s intent64 

tend to be inappropriate topics for summary judgment except in unusual cases. 

30. Along similar lines, determinations of the “reasonableness” of a party’s conduct or 

decisions is generally not a subject for summary judgment, and especially so where there is a 

 
57  FED. R. CIV. P. 56(a).   
58  Nunez v. Superior Oil Co., 572 F.2d 1119, 1123 (5th Cir. 1978).   
59  Beard v. Banks, 548 U.S. 521, 529-30 (2006); Reid v. State Farm Mut. Auto Ins. Co., 784 F.2d 577, 578 (5th Cir. 

1986).   
60  Lujan v. National Wildlife Fed’n, 497 U.S. 871, 888 (1990) (“The object of [Rule 56] is not to replace conclusory 

allegations of the complaint or answer with conclusory allegations of an affidavit.”). 
61  Shahrashoob v. Tex. A&M Univ., 125 F.4th 641, 648 (5th Cir. 2025). 
62  See, generally, Little v. Liquid Air Corp., 952 F.2d 841, 847 (5th Cir. 1992) (adequacy of product user warnings 

typically not a summary judgment question). 
63  International Shortstop, Inc. v. Rally’s, Inc., 939 F.2d 1257, 1265 (5th Cir. 1991). 
64  Guillory v. Domtar Indus., 95 F.3d 1320, 1326 (5th Cir. 1996). 
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dispute as to the facts or their meaning.65  Just as reasonableness is inherently a fact question, so 

too are normative questions such as whether conduct is in “good faith”66 and the duty to reasonably 

mitigate damages.67  And finally, waiver is typically considered a factual inquiry determined under 

the totality of circumstances.68   

B. There Is No Basis to Grant Summary Judgment on the Intsel Chimos Claim 
or the Claim Related to the Delayed IQVIA Transfer – The Liquidating 
Trustee Does Not Even Adress Those Administrative Expenses  

31. The Liquidating Trustee broadly asks the Court to expunge Sentynl’s entire 

administrative expense.  Regardless of how the Court rules on the issues identified in the 

Liquidating Trustee’s Motion, it cannot grant that relief.  There are at least two obligations that the 

Liquidating Trustee does not contest liability for in the Motion.   

 
65  Nunez v. Superior Oil Co., 572 F.2d at 1127; accord, Troutman v. Teva Pharms. USA, Inc., No. 6:22-cv-395-

JDK, 2024 U.S. Dist. LEXIS 138782 *21 (E. D. Tex. June 25, 2024) (“Ordinarily, questions of reasonableness 
are best left to the fact finder. [citations omitted] They are rarely ‘question[s] of law for the court.’”); Body v. 
Ingersoll-Rand Co., 39 F. Supp. 3d 827, 838-39 (E. D. La. 2014) (“In Nunez, the Fifth Circuit addressed the issue 
of whether the trial court was correct to grant summary judgment on the question of whether a party's delay in 
making payments was justified.  The Fifth Circuit reversed the trial court's grant of summary judgment because 
“whether the delay in payments was ‘justified’ . . . depends in large measure upon whether [the defendant] acted 
reasonably under the circumstances.”  That itself is a question of fact “differing perhaps only in degree from such 
other general standards as negligence, foreseeability, reasonableness or just cause”); see also Maloney v. 
UniversalCom, Inc., No. 00-529-L, 2001 U.S. Dist. LEXIS 345 *2-3 (E. D. La. Jan. 5, 2001) (concluding that 
“questions of reasonableness and gross negligence are enshrouded in fact” and are therefore “inappropriate for 
resolution on summary judgment,” the court denied summary judgment, finding that the issues that were the bases 
of the motion were “pregnant with fact”). 

66  See, e.g., Thomas v. Napolitano, 449 Fed. Appx. 373, 374 (5th Cir. 2011) (“Summary judgment is generally 
disfavored on issues of a party’s state of mind, such as good faith.” (citing International Shortstop, Inc. v. Rally’s, 
Inc., 939 F.2d 1257, 1265-66 & n.8 (5th Cir. 1991))); id. at 376 (“State of mind, including good faith, is a factual 
issue, difficult to resolve without testimony, and this case demonstrates why summary judgment is disfavored for 
state-of-mind questions.”); Riley-Stabler Const. Co. v. Westinghouse Elec. Corp., 396 F.2d 274, 277 (5th Cir. 
1968) (“It is the opinion of this court that ‘good faith’ involves ‘motive’ and ‘subjective feelings’ requiring the 
searching of ‘consciousness and conscience’ and that ‘examination and cross-examination were necessary 
instruments in obtaining the truth.’ . . .  [I]t is our opinion that as a general proposition the issue of good faith is 
inappropriate for determination by summary judgment procedure.  A factual dispute on that issue can more 
properly be resolved on trial of the case.” (quotation omitted)). 

67  Ratheon Co. v. Indigo Sys. Corp., No. 4:07-cv-109, 2009 U.S. Dist. LEXIS 75409 *16 (E. D. Tex. Aug. 24, 2009) 
(“As with many questions of reasonableness, application of the duty to mitigate is ordinarily a question of fact.”). 

68  Bott v. J.F. Shea Co., 388 F.3d 530, 534 (5th Cir. 2004) (applying Texas law); accord, Slaughter-Cooper v. Kelsey 
Seybold Med. Group P.A., 379 F.3d 285, 290 n.10 (5th Cir. 2004); Zimmermann v. Jenkins (In re GGM, P.C.), 
165 F.3d 1026, 1029-30 (5th Cir. 1999); Castellaw v. Liberty Ins. Co., No. 3:23-CV-2116-X, 2024 U.S. Dist. 
LEXIS 28409 *3 (N.D. Tex. Feb. 20, 2024). 
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32. First, the Liquidating Trustee does not contest that the Estate is liable for a post-

petition payment obligation to Intsel Chismos.  Intsel Chismos is a third-party “exploitant,” an 

organization responsible for the commercial operation of pharmaceutical products in France.  In 

brief, Intsel Chismos acquired Zokinvy® from the Debtors and then sold the drug into the French 

market.  The French government has the right to review prior amounts paid for the drug.  The 

French government has performed that review, and it is willing to pay less than it previously did, 

although the amount is currently being negotiated.  Intsel Chismos has an obligation to refund the 

French government the difference.  And Sentynl (standing in the shoes of the Debtors) has an 

obligation to reimburse Intsel Chismos for the same amount.69  The Liquidating Trustee does not 

argue, let alone provide any legal or evidentiary support for the contention, that the Estate can now 

avoid making that payment.  Under no circumstances can summary judgment be granted on 

Sentynl’s administrative expense for the Intsel Chismos obligation. 

33. Second, the Liquidating Trustee does not contest that it the Estate is liable for 

Sentynl’s costs to obtain the transfer of the IQVIA global safety database, which Sentynl still has 

not received, even though the database was to be transferred to Sentynl at closing – a year ago.  

As a result of the assignment of the IQVIA contract to EIT, Sentynl has been exposed to significant 

regulatory noncompliance risk and was forced to negotiate and litigate to obtain access to the data 

and database it acquired through the Zokinvy® sale, incurring significant legal fees and expenses 

for which the Estate is liable. 

C.  
 

 

 
69  The latest proposal from the French government would require a payback of approximately €2,900,255 

(approximately $3,291,044 at the present conversion rate).  The Estate has already set aside funds to pay Sentynl 
for the Intsel Chismos reimbursement.   
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1.  

 

34. When this bankruptcy case was filed (and now), there was (and is) a sense of 

urgency to the completion of the sale of the rights to Zokinvy® because, as this Court noted: 

It is also important that the Zokinvy Sale Transaction be consummated as 
expeditiously as possible to avoid any disruption to the patients who depend on 
Zokinvy to treat progeria, a rare and fatal genetic condition that may result from 
continued uncertainty about the future of the Transferred Assets.70 

 
35.  

 

 

  

  

  

 

 

 

.  

36. : 

 
 
 
 

 
70  Docket No. 162 (Zokinvy Sale Order), ¶ K, p. 8. 
71  Docket No. 162, Ex. A (Zokinvy APA), ¶ 2.1, p. 15. 
72  Id. 
73  Sublicense, §§ 1.28, 2.1. 
74  Sublicense, §§ 1.6, 2.1. 
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75 

37.  

 

   

 

 

 

 

 

 

38.  

 

.   

a.  

39.  

   

  
 

  

  

 
75  Sublicense, § 3.7 (emphasis added) (  
76  Motion, ¶ 3. 
77   

 
 

78  Sublicense, § 3.7. 
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•  

40.  

 

 

 

 

 

 

 

 

b.  

41.  

 

: 

 
 
 

.”80 

42.  

: 

•  
 

 

  
 

 
79  Sublicense, Schedule 3.7. 
80  Exhibit U, at EIGER-SENTYNL-0014113. 
81  Sublicense, § 3.3(a). 
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88 

43.  

 

 

 

”89   

 
82  Sublicense, § 2.1(a). 
83  Sublicense, § 1.36 (  

 
84  Sublicense, § 1.35. 
85  Sublicense, § 2.1(b). 
86  Sublicense, § 2.1(c). 
87  Sublicense, § 1.28. 
88  Sublicense, § 7.1. 
89  Motion, ¶ 16. 
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44.  

 

 

 

 

 

 

   

 

45.  

 

   

 

 

 

 

   

 

 
90  Sublicense, § 3.7. 
91   
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c.  

  

 

   

 

 

   

 

 

 

 

 

   

 

   

 

 

 

 

 
92  Sublicense, § 1.6. 
93   

. 
94  Sentynl Therapeutics, Inc.’s Motion (I) to Enforce the Zokinvy Sale Order and (II) for Contempt Against Eiger 

InnoTherapeutics, Inc. [Docket No. 779]; Reply in Support of Motion for Allowance of Administrative Expense 
Claim of Sentynl Therapeutics, Inc. [Docket Nos. 800 (redacted), 801 (sealed)].  These arguments are incorporated 
by reference here. 
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d.    
 

48.  
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2. Factual Disputes Abound Regarding the Trustee’s “Reasonable 
Efforts,” If There Were Any Efforts at All 

51. While the Motion is filled with confident conclusions about what is not disputed, 

the confidence is entirely misplaced.  The Liquidating Trustee’s claims depend upon this Court 

turning the summary judgment standard on its head.  The Court is being asked to grant the movant 

inferences from disputed claims mischaracterized as undisputed, and unsupported by evidence, 

when the beneficiary of any reasonable inferences from evidence – if there were any – would be 

Sentynl.  And the Court asked to do so in an area of decision – reasonableness – where courts are 

already cautioned not to overuse summary judgments for fear of “overkill.” 

52. The reality is that many of the assertions that undergird the Motion’s claims are, in 

fact, disputed.  Attached hereto as Exhibit B is chart in which each of the Motion’s allegedly 

undisputed factual claims are, in fact, disputed.   

 

 

 

 

 

 

53. It bears mention that: (a) the parties are actively engaged in discovery in which 

 
95  Frew v. Janik, 780 F.3d 320, 328 (5th Cir. 2015) (“Indeed, courts must be particularly wary of isolating from its 

surroundings or considering apart from other provisions a single phrase, sentence, or section of a contract.”) 
(citing Texas v. Am. Tobacco Co., 463 F.3d 399, 408 (5th Cir. 2006)). 
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many more facts, including facts bearing on or negating the Motion’s claims, have been and will 

be discovered;96 and (b) as of the hearing on the Motion, a final evidentiary disposition on these 

issues will take place in just one month.  With fact issues abundant and interconnected, there is no 

justification to the Motion’s demand for a ruling at this time.  

54. Under Federal Rule of Civil Procedure 56(d), as made applicable by Federal Rule 

of Bankruptcy Procedure 7056, and the declaration attached, the Court should take notice that there 

have been no depositions taken and the document production is ongoing. 97  The Liquidating 

Trustee thrust an email production of documents only yesterday, April 24, at 8:00 pm.98  Summary 

Judgment should not be granted at this stage – with documents still flying over the transom at 

night, and no depositions yet taken.  These documents may have a substantial impact on the hearing 

and, regardless, create a fact issue.   

 

 

 

 

55. Finally, the Motion ignores – and provides no evidence to negate – the duties of 

good faith and fair dealing implied under Delaware law (made applicable under the APA)100 and 

 
96  Notably, Federal Rule of Bankruptcy Procedure 7056 affords this Court the discretion to allow for the completion 

of discovery when summary judgment motions are pending.  Fed. R. Bankr. P. 7056 (incorporating Fed. R. Civ. 
P. 56(d)). 

97  Hercz Decl., ¶ 18. 
98  Id. 
99  Exhibit U, at EIGER-SENTYNL-0014113. 
100  “A duty of good faith and fair dealing is implied in every contract.”  Connelly v. State Farm Mut. Auto. Ins. Co., 

135 A.3d 1272 (Del. 2016).  As explained by the Delaware Supreme Court: “The implied covenant seeks to 
enforce the parties’ contractual bargain by implying only those terms that the parties would have agreed to during 
their original negotiations if they had thought to address them.  Under Delaware law, a court confronting an 
implied covenant claim asks whether it is clear from what was expressly agreed upon that the parties who 
negotiated the express terms of the contract would have agreed to proscribe the act later complained of as a breach 
of the implied covenant of good faith—had they thought to negotiate with respect to that matter.  While this test 
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New York law (made applicable under the Sublicense)101 which Sentynl maintains were violated.  

 

 

. 

3. The Liquidating Trustee’s Arguments Regarding Waiver and Laches 
Fail 

56. In a final effort to avoid its obligations, the Liquidating Trustee argues that 

Sentynl’s claims  are late filed, waived, and barred by laches.  The 

Liquidating Trustee’s argument relies on a skewed presentation of the timeline of events and on a 

misreading of the Motion for Allowance itself.   

57. As to the former, it is important to clarify the timeline of events leading to the 

Corden debacle: 

• May 3, 2024: Sentynl acquires the Zokinvy® assets,  
 
 

 

• August 24, 2024: EIT acquires the remaining Lonafarnib assets. 

• September 5, 2024: Debtors’ plan is confirmed. 

• September 30, 2024: The Liquidating Trustee and Plan Administrator inure to the 
Debtors’ rights and obligations under the Zokinvy APA and Sublicense. 

• October 8, 2024:  

 
requires resort to a counterfactual world—what if—it is nevertheless appropriately restrictive and 
commonsensical.”  Gerber v. Enterprise Products Holdings, LLC, 67 A.3d 400, 418-19 (Del. 2013) (emphasis in 
original) overruled on other grounds by Winshall v. Viacom Intern., Inc., 76 A.3d 808 (Del. 2013). 

101  “In New York, all contracts imply a covenant of good faith and fair dealing in the course of performance.”  511 
W. 232nd Owners Corp. v. Jennifer Realty Co., 98 N.Y.2d 144, 135 (N.Y. App. 2002) (citations omitted).  “This 
covenant embraces a pledge that ‘neither party shall do anything which will have the effect of destroying or 
injuring the right of the other party to receive the fruits of the contract.’”  Id. (quotation omitted).  “While the 
duties of good faith and fair dealing do not imply obligations ‘inconsistent with other terms of the contractual 
relationship’ . . . they do encompass ‘any promises which a reasonable person in the position of the promissee 
would be justified in understanding were included.’”  Id. (quotations omitted). 
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• October 29, 2024: The Liquidating Trustee refuses Sentynl’s request to extend the 
administrative expense deadline through December 30, 2024, in an effort to avoid 
litigation, but agrees to extend the deadline through November 1, 2024. 

• November 1, 2024: Sentynl files its Motion for Allowance, seeking the entire $46 
million Zokinvy® purchase price.   

• November 3, 2024:  

• November 4, 2024:  

• December 18, 2024:  
 
 

. 

• December 20, 2024:  
 

• December 23, 2024:  
 

• December 31, 2024: . 

58.  

 

 

 

59.  
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. 

a. The Laches Argument Fails 

60.  

 

 

 

 

   

   

 

 

 

   

61.  

 

   

 
102  See Fed. R. Civ. P. 8 (notice pleading is all that is required). 
103  Motion, ¶ 45 (citation omitted). 
104  Shaffer v. Rector Well Equip. Co., 155 F.2d 344, 345 (5th Cir. 1946). 
105  Id. (citation omitted). 
106  See, e.g., Reg’l Props., Inc. v. Fin. & Real Estate Consulting Co., 752 F.2d 178 (5th Cir. 1985) (“An equitable 

defense cannot be used to reward inequities nor to defeat justice.”); Hot Wax, Inc. v. Turtle Wax, Inc., 191 F.3d 
813, 825 (7th Cir. 1999) (“The notion of unclean hands working as a bar to the application of laches stems from 
the belief that an equitable defense, such as laches, cannot be used to reward a party’s inequities or defeat 
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62.  

 

 

   

 

 

 

 

 

 

 

 

   

 
justice.”). 

107  Thorne v. Union Pac. Corp., 290 F.Supp.3d 365, 643 (W.D. Tex. 2017), aff’d, 742 F.App’x 875 (5th Cir. 2018). 
108  Hercz Decl., ¶ 7. 
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. 

  

 

 

 

 

 

 

 

 

 

 

 

b. The Waiver Argument Fails 

64.  
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66.  

   

 

 

67.  

  

 

 

 

 

 

 

 
109  Hercz Decl., ¶¶ 14-17. 
110  Id.; Exhibit B. 
111  See, e.g., Reg’l Props., Inc, 752 F.2d at 178; Hot Wax, Inc, 191 F.3d at 825. 
112  Bott v. J.F. Shea Co., 388 F.3d 530, 534 (5th Cir. 2004); accord, Slaughter-Cooper v. Kelsey Seybold Med. Grp. 

P.A., 379 F.3d 285, 290 n.10 (5th Cir. 2004). 
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. 

CONCLUSION 

68. For the foregoing reasons, Sentynl respectfully requests the Court deny the Motion 

and hear Sentynl’s Motion for Allowance as scheduled on May 28 and 29, 2025.  
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 
In re: 
 
EIGER BIOPHARMACEUTICALS, INC.,  
et al.1 
 
 Debtors. 
 

 
 Chapter 11 
 
 Case No. 24-80040 (SGJ) 
 
 (Jointly Administered) 
 

ORDER DENYING SUMMARY JUDGMENT 

Before the Court is Motion for Summary Judgment on Contested Matter, Expunging 

Administrative Claim of Sentynl Therapeutics, Inc. (the “Motion”).2  On consideration of the 

Motion, any responses thereto, and a hearing, the Motion is DENIED. 

### END OF ORDER ###

 
1  The Debtors in these chapter 11 cases, together with the last four digits of each Debtor’s federal tax identification 

number, are: Eiger BioPharmaceuticals, Inc. (1591); EBPI Merger Inc. (9986); EB Pharma LLC (8352); Eiger 
BioPharmaceuticals Europe Limited (N/A); and EigerBio Europe Limited (N/A).  The Debtors’ service address 
is 2100 Ross Avenue, Dallas, Texas 75201. 

2  Capitalized terms used but not otherwise defined herein shall have the respective meanings ascribed to such terms 
in the Motion. 
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4900-1981-3689 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

 
In re: 
 
EIGER BIOPHARMACEUTICALS, INC.,  
et al.115 
 
 Debtors. 
 

 
 Chapter 11 
 
 Case No. 24-80040 (SGJ) 
 
 (Jointly Administered) 
 

DECLARATION OF MICHAEL G. HERCZ, ESQ. IN SUPPORT OF SENTYNL 
THERAPEUTICS, INC.’S OPPOSITION TO LIQUIDATING TRUSTEE’S MOTION 

FOR SUMMARY JUDGMENT ON CONTESTED MATTER, EXPUNGING 
ADMINISTRATIVE CLAIM OF SENTYNL THERAPEUTICS, INC. 

I, Michael G. Hercz, Esq., pursuant to 28 U.S.C. § 1746, hereby declare under penalty of 

perjury that the following is true and correct to the best of my knowledge, information, and belief: 

1. I am Senior Vice President, General Counsel, Chief Compliance Officer, and 

Corporate Secretary for Sentynl. 

2. I have been an employee of Sentynl since September 2015. 

3. I submit this declaration in support of Sentynl Therapeutics, Inc.’s Opposition to 

Liquidating Trustee’s Motion for Summary Judgment on Contested Matter, Expunging 

Administrative Claim of Sentynl Therapeutics, Inc. 

4.  

 

 

 

 
115  The Debtors in these chapter 11 cases, together with the last four digits of each Debtor’s federal tax identification 

number, are: Eiger BioPharmaceuticals, Inc. (1591); EBPI Merger Inc. (9986); EB Pharma LLC (8352); Eiger 
BioPharmaceuticals Europe Limited (N/A); and EigerBio Europe Limited (N/A).  The Debtors’ service address 
is 2100 Ross Avenue, Dallas, Texas 75201. 
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5.  

 

 

 

 

 

 

 

 

 

 

6.  
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7.  

 

 

 

 

 

 

 

 

 

 

8.  

 

 

 

 

9.  
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10.  

 

 

 

 

 

 

11.  

 

 

 

 

 

 

  

   

12.  
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13.  

  

 

 

14.  
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. 

16.  

  

 

 

 

 

 

17.  

 

 

 

 

 

 

 

 

 

 

. 

18. Sentynl understands that discovery related to the contested matter with the 

Liquidating Trustee is ongoing.  To date, there have been no depositions.  And, as recently as 8:00 
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p.m. on April 24, 2025, the Liquidating Trustee was still producing documents.  Sentynl has not 

had an opportunity to fully review the documents nor has Sentynl had an opportunity to depose 

the Liquidating Trustee’s witnesses, including to address certain facts relied on by the Liquidating 

Trustee in the declarations of Joshua Nahas and Jim Vollins submitted in connection with the 

Liquidating Trustee’s briefing. 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge, information, and belief. 

 

Dated:  April 25, 2025 
 Solana Beach, California 

/s/ Michael G. Hercz    
Michael G. Hercz, Esq. 
Senior Vice President, General Counsel, 
Chief Compliance Officer, and Corporate 
Secretary for Sentynl Therapeutics, Inc. 
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