
                      Objection Deadline: April 18, 2023 at 12:00 p.m. (prevailing ET) 
Hearing Date and Time:  April 25, 2023 at 10:00 a.m. (prevailing ET) 

VENABLE LLP  
750 East Pratt Street, Suite 900 
Baltimore, Maryland 21202 
Telephone:  (410) 244-7400 
Facsimile: (410) 244-7742 
Attn:   Gregory A. Cross  
 Mitchell Y. Mirviss (pro hac vice) 
 Evan T. Shea (pro hac vice) 
 
         - and - 
 
151 West 42nd Street, 49th Floor           
New York, New York 10036 
Telephone:  (212) 307-5500 
Facsimile: (212) 307-5598 
Attn:   Matthew T. McLaughlin 

Michael A. Guerra 
 
Counsel for Plaintiffs and Third-Party Defendants 
 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 
 

 

In re: 
 

EXTENDED STAY, INC., et al., 
 

Reorganized Debtors. 
 

FINBARR O’CONNOR, et  al., 
 

Plaintiffs, 
 

v. 
 

DL-DW HOLDINGS, L.L.C., et al.,  
 

Defendants. 
 

DL-DW HOLDINGS, L.L.C., et al., 
 

Third-Party Plaintiffs, 
 

v. 
 
CWCAPITAL ASSET MANAGEMENT LLC, et al.,  
 

Third-Party Defendants. 
 

Chapter 11  
 
Case No. 09-13764 (JLG) 
 
Adv. Pro. No. 11-02254 (JLG) 
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DECLARATION OF GREGORY A. CROSS 
IN SUPPORT OF MOTION OF PLAINTIFFS THE EXTENDED STAY LITIGATION 

TRUST AND FINBARR O’CONNOR AS SUCCESSOR TRUSTEE PURSUANT TO 
RULE 9019 OF THE FEDERAL RULES OF BANKRUPTCY PROCEDURE AND 

SECTION 105 OF THE BANKRUPTCY CODE FOR ENTRY OF AN ORDER 
APPROVING SETTLEMENT AGREEMENT 

 
I, Gregory A. Cross, hereby declare pursuant to 28 U.S.C. § 1746: 

1. I am a partner at Venable LLP (“Venable”), a law firm with offices located at 

750 East Pratt Street, Suite 900, Baltimore, Maryland 21202.  I am admitted to practice before this 

Court.  Venable represents (a) Plaintiffs the Extended Stay Litigation Trust (the “Litigation Trust”) 

and Finbarr O’Connor, as Trustee of the Litigation Trust, and (b) Third-Party Defendants 

CWCapital Asset Management LLC (“CWCAM”) and U.S. Bank National Association as Trustee 

for the Registered Holders of Wachovia Bank Commercial Mortgage Trust Commercial Mortgage 

Pass-Through Certificates, Series 2007-ESH (the “CMBS Trust” and, together with CWCAM, the 

“Third-Party Defendants”) in the above-captioned adversary proceeding. 

2. I submit this declaration in support of Plaintiff’s Rule 9019 motion filed herewith. 

3. Attached hereto as Exhibit A is a true and correct copy of a fully executed 

Settlement Agreement, dated as of March 23, 2023 (the “Settlement Agreement”). 

4. Attached hereto as Exhibit B is a true and correct copy of the Litigation Trust 

Agreement dated October 8, 2010. 

5. The parties have previously attempted to resolve this matter, but have been unable 

to do so.  In 2013, Plaintiffs and the Lightstone Defendants conducted a mediation that was 

ultimately unsuccessful.  Then, on September 14, 2021, all parties except Polar Extended Stay 

(USA) L.P. participated in a second mediation.  Those efforts to resolve the matter through 

mediation were also unsuccessful.   
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6. All parties to the Adversary Proceeding have entered into the Settlement Agreement 

except Defendant Polar Extended Stay (USA) LP.   

7. The settling defendants have agreed to pay $38 million to the Litigation Trust and 

have provided releases to the Litigation Trust.  In exchange, the Litigation Trust has provided 

releases to the settling defendants.  All of the settling parties have agreed to voluntarily dismiss 

their claims asserted in the Adversary Proceeding with prejudice. 

8. The Settlement Agreement avoids all of the risk, time, and expensive and 

complicated legal and factual disputes that the parties would face by continuing to litigate.  

Document discovery in this case is substantially complete, but an important open issue remains 

with respect to document discovery: the parties continue to dispute the scope and categories of 

privileged documents withheld from certain Defendants’ document productions.  Moreover, 

depositions have not been scheduled, and expert disclosures—which remain an important 

component of discovery in this case—have yet to begin.  Summary judgment motions have not 

been filed, and a trial has not been conducted. 

9. The Litigation Trust has weighed the costs, risks, and disruption that would arise 

from litigating the Adversary Proceeding against the compromises contained within the 

Settlement Agreement.  In the Litigation Trust’s judgment, the terms and conditions of the 

Settlement Agreement are fair and equitable and serve the best interests of the beneficiaries of the 

Litigation Trust.  The terms of the Settlement Agreement provide an immediate and significant 

benefit to the Litigation Trust Beneficiaries.  The Settlement Agreement will result in a substantial 

payment to the Litigation Trust that Finbarr O’Connor, as the Trustee of the Litigation Trust, has 

determined will adequately compensate the Litigation Trust Beneficiaries for their claims in the 

Adversary Proceeding given the risks and costs of further litigation. 
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10. O’Connor has considered the costs, both in time and expense, that the Litigation 

Trust would incur if he were to continue prosecuting these cases, and has determined, and 

respectfully urges the Court to agree, that the Settlement Agreement is in the best interest of the 

Trust and represents a favorable and cost-effective outcome.  While O’Connor is confident in the 

Litigation Trust’s position, he of course has considered the inherent risks and uncertainty that attend 

any litigation.  Approval of the Settlement Agreement will eliminate the Litigation Trust’s risks and 

assure recovery of the $38 million Settlement Payment. 

11. As of the filing of this Declaration, the Litigation Trust is unaware of any 

Litigation Trust Beneficiary, or other party in interest or creditor, who has objected to the 

Settlement Agreement. 

12. Regarding the parties to the Adversary Proceeding specifically, all Settling Parties 

support the Settlement Agreement, and the Non-Settling Defendant has not objected to date. 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge, information and belief.   

Executed on March 29, 2023 

        /s/ Gregory A. Cross 
Gregory A. Cross 

09-13764-jlg    Doc 1977    Filed 03/29/23    Entered 03/29/23 12:53:33    Main Document 
Pg 4 of 4



EXHIBIT A

09-13764-jlg    Doc 1977-1    Filed 03/29/23    Entered 03/29/23 12:53:33    Exhibit A -
Settlement Agreement    Pg 1 of 37



 

 

SETTLEMENT AGREEMENT  

This Settlement Agreement (the “Settlement Agreement”) is made as of the last date set 

forth on the signature pages hereto, by, between, and among: 

(1) The Extended Stay Litigation Trust (the “Trust”) and Finbarr O’Connor, as Successor 
Trustee for and on behalf of the Trust (together the “Plaintiffs”); 
 

(2) U.S. Bank National Association as Trustee for the Registered Holders of Wachovia 
Bank Commercial Mortgage Trust Commercial Mortgage Pass-Through Certificates, 
Series 2007-ESH (the “CMBS Trust”) and CWCapital Asset Management LLC 
(“CWCAM”) solely in its capacity as special servicer for the CMBS Trust (together, 
the “Third-Party Defendants”); 

 
(3) DL-DW Holdings, L.L.C., Lightstone Holdings, L.L.C., The Lightstone Group, 

L.L.C., Lightstone Commercial Management, BHAC Capital IV, L.L.C., 
Park Avenue Funding L.L.C., David Lichtenstein, Bruno de Vinck, Peyton “Chip” 
Owen, Jr., and Joseph Teichman (together, the “Lightstone Defendants”); 

 
(4) Arbor ESH II, LLC, Arbor Commercial Mortgage, LLC; ABT-ESI LLC, 

Guy R. Milone, Jr., and Joseph Martello (the “Arbor Defendants”); 
 
(5) PGRT ESH Inc. (“PGRT”); 
 
(6) F. Joseph Rogers, Dae Hum Kim (a/k/a David Kim), and Gary DeLapp (the 

“HVM Defendants”); 
 
(7) Joseph Chetrit (“Chetrit”), Atmar Associates LLC, Glida One LLC, Mericash 

Funding LLC and Ron Invest LLC (the “Chetrit Defendants”); and 
 
(8) Princeton ESH, LLC (“Princeton”). 

 
All of the preceding are collectively referred to as the “Settling Parties” and each as a “Settling 

Party.”    The Lightstone Defendants, the Arbor Defendants, PGRT, the HVM Defendants, the 

Chetrit Defendants, and Princeton are collectively referred to as the “Settling Defendants” and 

each as a “Settling Defendant”.  

RECITALS 
 

WHEREAS the Settling Parties are parties to the adversary proceeding styled Finbarr 

O’Connor, et al. v. DL-DW Holdings, LLC, et al., Adv. Pro. No. 11-02254 (JLG) (the “Action”) 
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pending in the U.S. Bankruptcy Court for the Southern District of New York (the “Bankruptcy 

Court”);  

WHEREAS the Lightstone Defendants have asserted third-party claims in the Action 

against the Third-Party Defendants; 

WHEREAS the Bankruptcy Court dismissed all of Plaintiffs’ claims in the Action against 

the HVM Defendants; 

WHEREAS the Bankruptcy Court granted Plaintiffs’ motion to hold Polar Extended Stay 

(USA) L.P. (“Polar”), a defendant in the Action, in default; 

WHEREAS Polar is not participating in this Settlement Agreement (the “Non-Settling 

Defendant”)  

WHEREAS the Action is related to the jointly administered Chapter 11 cases pending in 

the Bankruptcy Court captioned In re Extended Stay, Inc., et al., Case No. 09-13764 (JLG) (the 

“Chapter 11 Case”) for the bankruptcy estates (the “Estates”) of the debtors therein (the 

“Debtors”); 

WHEREAS the Settling Parties have determined to resolve their disputes in this Action 

based upon the terms and conditions set forth in this Settlement Agreement, without admission 

of liability by any Settling Party; 

NOW, THEREFORE, for good and valuable consideration, the receipt and adequacy of 

which are hereby acknowledged by each Settling Party, and intending to be legally bound, the 

aforesaid Settling Parties hereby covenant and agree as follows: 

TERMS OF AGREEMENT 

1. The above recitals are incorporated herein by reference. 
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2. The “Effective Date” of this Settlement Agreement shall be the date upon which 

all of the following have occurred:  (i) this agreement becomes fully executed and (ii) the 

Approval Order (defined below) has been entered by the Bankruptcy Court and become a final, 

non-appealable order. 

3. Within five (5) business days after all Settling Parties have signed this 

Settlement Agreement, the Plaintiffs shall file with the Bankruptcy Court a motion (the 

“Settlement Motion”) for entry of an order substantially in the form annexed hereto as Exhibit A 

(the “Approval Order”) approving and authorizing this Settlement Agreement in its entirety, 

including the payments in Paragraph 4.  The Settling Defendants covenant to support the 

Settlement Motion and provide reasonable assistance in seeking and obtaining Bankruptcy Court 

approval of the Settlement Motion. 

4.   Within fifteen (15) business days after the Effective Date and receipt of a W-9 

from payee, the Settling Defendants shall pay or cause to be paid by wire transfer or check the 

amount of Thirty-Eight Million Dollars ($38,000,000.00) (the “Settlement Payment”) in 

exchange for the full satisfaction and release of all of Plaintiffs’ claims against the Settling 

Defendants as set forth below:  (i) $14,250,000 shall be paid by the Settling Defendants from the 

funds deposited by the Settling Defendants into an attorney escrow account for such purpose; 

and (ii) Liberty Mutual Insurance Company shall pay $10,000,000 of the Settlement Payment; 

AXIS Insurance Company shall pay $10,000,000 of the Settlement Payment; and Allied World 

National Assurance Company shall pay $3,750,000 of the Settlement Payment.  Notwithstanding 

anything in this paragraph to the contrary, the HVM Defendants shall have no obligation to any 

Party to pay or contribute any amount of the Settlement Payment.   The Settlement Payment shall 

be paid by wire transfer to Plaintiff Finbarr O’Connor in accordance with the wire instructions 
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annexed hereto as Exhibit B, or paid by check delivered to the offices of Mr. O’Connor c/o 

TREO Asset Management, 8 Stillman Lane, Greenwich CT 06831.  All amounts transferred as 

part or all of the Settlement Payment shall be held in escrow by Mr. O’Connor until such time as 

the Action is discontinued with prejudice as set forth in the following section hereof.  The 

Settlement Payment is inclusive of all attorneys’ fees, administration costs, expenses, taxes, tax 

expenses, and any other costs associated with the resolution of this matter and the 

implementation of this Agreement except as expressly set forth herein.   

5. Within five (5) business days after Mr. O’Connor’s receipt of the full Settlement 

Payment, the Settling Parties shall file with the Bankruptcy Court a stipulated proposed order of 

dismissal of the Action with prejudice pursuant to Fed. R. Bankr. P. 7041 dismissing 

(1) Plaintiffs’ claims against the Settling Defendants with prejudice, without payment or award 

of any fees, interest or costs to any party; (2) the Lightstone Defendants’ claims against the 

Third-Party Defendants with prejudice, without payment or award of any fees, interest or costs to 

any party; and (3) discontinuing the Action with prejudice.   

6. The Settling Defendants agree that neither they nor any entity or individual that is 

affiliated with or controlled by them shall seek to recover the Settlement Payment or make or 

continue to prosecute any claims, defenses, or offsets for the Settlement Payment in the Action 

or any other action, including but not limited to the Chapter 11 Case, provided, however, that 

nothing herein is intended to preclude Settling Parties from pursuing claims against the Non-

Settling Defendant for contribution, indemnity or otherwise, nor to release the Non-Settling 

Defendant from any liability.  Nothing in this Settlement Agreement shall be construed as 

releasing, acquitting, exonerating, or discharging the Non-Settling Defendant from any claims of 

the Settling Defendants.  Except as expressly agreed pursuant to contemporaneously executed 
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documents between them, each of the Settling Defendants further agree that they will not assert 

any claims or rights (including, but not limited to, claims for contribution, indemnification or 

similar remedies) against any other of the Settling Defendants and all such claims and rights are 

released and discharged.   

7. In consideration of this Settlement Agreement: 

a. Upon payment of the full Settlement Payment in accordance with this Agreement,  

Plaintiffs, the Third-Party Defendants, the Debtors and the Estates, on behalf of 

themselves and each of their respective current, former and future trustees, 

representatives, boards, agents, attorneys, members, managers, affiliates, 

directors, officers, principals, subsidiaries, owner, parents, trust beneficiaries, 

successors, and assigns (collectively, the “Trustee Releasors”), in consideration of 

the terms agreed to in this Settlement Agreement, hereby fully and 

unconditionally release, waive and discharge each of the Settling Defendants, 

together with each of their respective current, former, and future members, 

managers, affiliates, subsidiaries, parents, officers, directors, owners, 

representatives, agents, attorneys, insurers, trustees, estates, heirs, successors, and 

assigns (collectively, the “Settling Defendant Releasees”) from any and all 

actions, claims, liabilities, proceedings, obligations, losses, costs, expenses, 

incidental damages, consequential damages, fines, penalties, charges, fees, 

awards, attorneys’ fees or expenses, causes of action, suits, debts, dues, sums of 

money, accounts, reckonings, bonds, bills, specialties, covenants, contracts, 

controversies, agreements, promises, variances, liens, trespasses, damages, 

judgments, extents, executions, claims, offsets, remedies, interest, demands, or 
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other relief of any kind or character whatsoever, in law, admiralty, and/or equity, 

whether known or unknown, contingent or not contingent, suspected or 

unsuspected, asserted or unasserted, unforeseen, unanticipated or latent, reduced 

to judgment, not reduced to judgment, liquidated, unliquidated, fixed, matured, 

unmatured, disputed, undisputed, secured or unsecured, and whether asserted or 

assertible directly or derivatively, at law, in equity, contractual or otherwise, that 

the Trustee Releasors ever had, now have, have asserted, or could have asserted, 

from the beginning of time to the date of this Settlement Agreement, except for 

any cause of action to enforce the terms of this Settlement Agreement. 

b. Upon the dismissal of the Action against the Settling Defendants in accordance 

with the provisions of this Settlement Agreement, the Settling Defendants, on 

behalf of themselves and each of their respective current, former, and future 

members, managers, affiliates, subsidiaries, parents, officers, directors, owners, 

representatives, agents, attorneys, trustees, successors, and assigns (collectively, 

the “Settling Defendant Releasors”), in consideration of the terms agreed to in this 

Agreement, hereby fully and unconditionally release, waive and discharge the 

Trustee Releasors from any and all actions, claims, liabilities, proceedings, 

obligations, losses, costs, expenses, incidental damages, consequential damages, 

fines, penalties, charges, fees, awards, attorneys’ fees or expenses, causes of 

action, suits, debts, dues, sums of money, accounts, reckonings, bonds, bills, 

specialties, covenants, contracts, controversies, agreements, promises, variances, 

liens, trespasses, damages, judgments, extents, executions, claims, offsets, 

remedies, interest, demands, or other relief of any kind or character whatsoever, in 
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law, admiralty, and/or equity, whether known or unknown, contingent or not 

contingent, suspected or unsuspected, asserted or unasserted, unforeseen, 

unanticipated or latent, reduced to judgment, not reduced to judgment, liquidated, 

unliquidated, fixed, matured, unmatured, disputed, undisputed, secured or 

unsecured, and whether asserted or assertible directly or derivatively, at law, in 

equity, contractual or otherwise, which the Settling Defendant Releasors ever had, 

now have, have asserted, or could have asserted, from the beginning of time to the 

date of this Settlement Agreement, except for any cause of action to enforce the 

terms of this Settlement Agreement. 

c. The Settling Parties expressly waive any and all rights and benefits conferred by 

any provision of applicable law similar to Section 1542 of the California Civil 

Code and expressly consent that the foregoing releases shall be given full force 

and effect according to each and all of its express terms and provisions, including 

those related to unknown and unsuspected claims.  Section 1542 of the California 

Civil Code provides: 

 
“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS 
THAT THE CREDITOR OR RELEASING PARTY DOES NOT 
KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT 
THE TIME OF EXECUTING THE RELEASE AND THAT, IF 
KNOWN BY HIM OR HER, WOULD HAVE MATERIALLY 
AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR 
OR RELEASED PARTY.” 

 
The Settling Parties acknowledge that they may hereafter discover claims or facts in 

addition to or different from those that they now know or believe to exist, and which, if 

known or suspected at the time of executing this Agreement, may have materially 

affected this settlement and (i) hereby waive any right, claim or cause of action that might 
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arise as a result of such different or additional claims or facts, and (ii) acknowledge that 

this specific waiver of unknown claims and any rights under applicable laws similar to 

Section 1542 of the California Civil Code was a specifically negotiated and material term 

of this Agreement. 

8. All notices and communications to any Settling Party shall be in writing and shall 

be delivered by Federal Express or other comparable overnight mail service for next business day 

delivery (with proof of service), with a courtesy copy sent by email, and shall be given: 

If to the Trust and Plaintiffs, to: 
 
Finbarr O'Connor   
TREO Asset Management 
8 Stillman Lane, Greenwich, CT 06831 
CIO | Partner 
Email: foconnor@treoam.com  

 
with a copy to (which will not constitute a notice): 
 
Gregory A. Cross, Esquire  
Venable LLP 
750 E. Pratt Street, Suite 900 
Baltimore, MD 21202 
Email: GACross@Venable.com 
 
If to the Arbor Defendants, to: 
 
Maysa Vahidi, Esq. 
Arbor 
375 Park Ave. 
Suite 3000  
New York, NY, 10152 
Email: mvahidi@arbor.com 
 
with a copy to (which will not constitute a notice): 
 
Gary Mennitt 
Shmuel Vasser 
Dechert LLP 
1095 Avenue of the Americas 
New York, New York 10038 
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Email: gary.mennitt@dechert.com and shmuel.vasser@dechert.com  
 

 If to the Lightstone Defendants, to: 
 
Robert M. Novick 
Kasowitz Benson Torres LLP 
1633 Broadway 
New York, New York 10019 
Email: rnovick@kasowitz.com 
 
If to the Chetrit Defendants, to: 
 
Douglas Segal 
Sukenik, Segal & Graff, P.C. 
450 Seventh Avenue 
42nd Floor 
New York, NY 10123 
Email: douglassegal@ssglaw.com 
 
If to PGRT, to: 
 
Porter Wright Morris & Arthur LLP 
321 N. Clark Street 
Suite 400 
Chicago, IL 60654 
Email:  rhermes@porterwright.com 
 
If to HVM Defendants, to: 
 
David Elbaum 
Simpson Thatcher & Bartlett LLP 
425 Lexington Avenue 
New York, New York 10017 
Email: david.elbaum@stblaw.com  
 
If to Princeton, to: 
 
Gary Mennitt 
Shmuel Vasser 
Dechert LLP 
1095 Avenue of the Americas 
New York, New York 10038 
Email: gary.mennitt@dechert.com and shmuel.vasser@dechert.com 
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9. This Settlement Agreement shall in all respects be governed by, and be construed 

in accordance with, the laws of the State of New York, including, without limitation, in relation 

to all matters of formation, interpretation, construction, validity, performance, and enforcement.  

To the extent context requires, the use herein of the words “and” or “or” shall mean “and/or” and 

the use herein of the singular shall include the plural and vice versa. 

10. The Settling Parties expressly consent and agree that any and all lawsuits 

regarding, arising from, relating to, or in connection with this Settlement Agreement shall only 

be filed in the Bankruptcy Court, unless the Bankruptcy Court shall decline to exercise 

jurisdiction, in which case they may be filed in either a state or federal court sited in New York, 

New York.  The Settling Parties expressly consent to the personal jurisdiction of the state and 

federal courts in New York, New York, for any litigation arising from or relating to this 

Settlement Agreement.  Without limiting the foregoing, the Bankruptcy Court shall retain 

jurisdiction over any such litigation to the extent of its permissible jurisdiction. 

11. This Settlement Agreement shall be construed without regard to any presumption 

or other rule requiring construction against the party who caused it to have been drafted. The 

language of all parts of this Settlement Agreement shall in all cases be construed as a whole, 

according to its fair meaning, and not strictly for or against any party. 

12. The undersigned each represent and warrant to the other that in agreeing to and in 

executing this Settlement Agreement (a) they do not rely and have not relied upon any 

representation or statement made by the other or their representatives with regard to the subject 

matter, basis, or effect of this Settlement Agreement or otherwise; (b) they have read and fully 

understand the terms, conditions, and effects of this Settlement Agreement; (c) they have 

consulted with and been advised by counsel; (d) they have knowingly and voluntarily executed 
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this Settlement Agreement; and (e) the persons executing this Settlement Agreement as 

individuals or on behalf of entities or on behalf of the Debtors or on behalf of the Estates are 

authorized to do so and to bind the releasing parties to the releases stated herein. 

13. This Settlement Agreement is made solely for purposes of resolving the 

differences between the Settling Parties and nothing in this Agreement shall be construed as or 

constitute an admission of liability by any Party hereto.  Furthermore, nothing in this Settlement 

Agreement shall be construed as or constitute an admission of the validity or enforceability of 

any claims or demands that were made or could have been made in the Action. 

14. This Settlement Agreement embodies the final and entire agreement between 

Plaintiffs and Third-Party Defendants, on the one hand, and the Settling Defendants, on the other 

hand. It supersedes and extinguishes any and all prior commitments, agreements, memoranda, 

representations, and understandings between Plaintiffs and Third-Party Defendants, and the 

Settling Defendants, whether written or oral, all of which are hereby terminated and 

extinguished.  This Settlement Agreement may not be contradicted or varied by evidence of 

prior, contemporaneous, or subsequent oral agreements or discussions between Plaintiffs and 

Third-Party Defendants and the Settling Defendants.  It may only be amended, altered, or 

modified by an instrument in writing duly executed by all affected Settling Parties that 

specifically references this Settlement Agreement and the terms that are the subject of the 

amendment, alteration, or modification. 

15. This Settlement Agreement shall bind and inure to the benefit of the respective 

successors, transferees, nominees, and assigns of the Settling Parties. 

16. This Settlement Agreement may be executed in counterparts (including by 

electronic mail), each of which shall be an original, with the same effect as if the signatures were 
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upon the same instrument, and shall become effective when one or more counterparts have been 

signed by each of the Parties and delivered by electronic mail, by Federal Express or other 

comparable overnight delivery service (with proof of service), by hand delivery, or by certified 

or registered mail (return receipt requested and with proof of service) to the other Parties. 

17. Each Settling Party hereto agrees, without any further consideration, to execute 

and deliver such other documents and to take such other actions as other Settling Parties may 

reasonably request in order to effectuate the purposes of this Settlement Agreement and to 

consummate, acknowledge, and enforce the transactions contemplated hereby, including for 

example, but not limited to, winding up the Trust and closing the Chapter 11 Case. 

[THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK] 
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IN WITNESS WHEREOF, the following, through their duly authorized representatives, 

have caused this Settlement Agreement to be duly executed by affixing their signatures below. 
 
THE EXTENDED STAY LITIGATION TRUST 
 
By: __________________________________  
 
Name: ________________________________  
 
Title:  ________________________________  

 
Date: _________________________________  
 
 
 
FINBARR O’CONNOR 
 
 _____________________________________  
 
 
 
CWCAPITAL ASSET MANAGEMENT LLC solely in its 
capacity as special servicer for the Registered Holders of 
Wachovia Bank Commercial Mortgage Trust Commercial 
Mortgage Pass-Through Certificates, Series 2007-ESH 
 
By: __________________________________  
 
Name: ________________________________  
 
Title:  ________________________________  

 
Date: _________________________________  

 
 

U.S. BANK NATIONAL ASSOCIATION, as Trustee for the 
Registered Holders of Wachovia Bank Commercial 
Mortgage Trust Commercial Mortgage Pass-Through 
Certificates, Series 2007-ESH by CWCapital Asset 
Management LLC, as Special Servicer 
 
By: __________________________________  
 
Name: ________________________________  
 
Title:  ________________________________  
 
Date: _________________________________  

  David B. Iannarone

Chief Executive Officer

     March 23, 2023

   March 23, 2023

  Chief Executive Officer

  David B. Iannarone
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DL-DW HOLDINGS, L.L.C.

By:

Name: Jpseph E. TEiqhman

Title: Execgtivo Vicg President

Date: March 3. ?023

By:

Namc: Josoph E. Tpich$an

Title: Exoeutive Yiqe Presidont

Date: Ivlareh 3. 2023

TIIN

By:

Name: Joseph E. Teichman

Title: Executive llipg Jresidsu!

Date; Mareh 3. 2023

LIGHTSTONE

By

Name:

Title: Executive Yise President

Dator Marqh 3.282f.

BHAC CAPITAL

M^A,NAGEMENT

L.L.C.

, L.L.C

By,

C.
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Name: Josenh E. 'l'eichman

Title: Authorized $isnaton'

Date: March 1,?l.23

PARK AVENUE

By:

Name

Title : Auth orizqd_$rgrclaly

Date: March 3-,..2J23

G L.L.C.
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ARBOR ESH II, LLC

dBy:

Name: 4r/t- fr,4rcr(ar? vt
Title

Date: e"^7

ARBOR COMMERC

By:

LLC

Name

Title:

Date:

ABT-ESI LLC

By:

Name:

Title:

Date:

/J

Aoe 3

.2
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PGRT INC

B

N

By

e I

f,* , /.rtTitle:

Date:

PRINCETON ESH, LLC

Name

Title:

Date:
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PGRT SSI{,INC.

tsy:

Name:

Title:

Date:

PRINCETON

By:

Name:
Joseph

Title: AuthorleEd Signatory

Date: 3lL4l23
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DAVII)

JOSEPH

DE

PEYTON "CIfiP" OWEN,JR

GUY R. MILONE, JR

JOSEPH MA.RTELLO

r. JOSEPH ROGERS

DAE HUM KIM (AISADAVID KIM)
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DAVID LICHTENSTEIN

JOSEPH TEICHMAN

BRUNO DE VINCK

owEN, JR.

GtrY R. MILONE, JR.

JOSEPH MARTELLO

F" JOSEPH ROGERS

DAE HttM KrM (A/M DAVID KIM)
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I'AVID LrcIITMNSTDTN

JOSEPHTNICHM.{N

BR,UNO DE VINCK

PBYTON 1{CHIP" OW[N, .IR.

GUYR.

JOSDPII MARTULLO

Jn"

T..TOSEPH ROGER$

rr.AE HUMKIM (A/MITAVID KIM)
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DAVID LICHTENSTEIN

JOSEPH TEICHMAN

BRUNO DE VINCK

PEYTON "CITTP" OWEN, JR.

G{JY R" MILONE, JR

F. JOSEPH ROGERS

DAE HI,M KIM (A/M IIAVTD KInf)
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DAVID LICHITNSTEIN

JOSEPH TEICHMAN

BRTJNO DEVINCK

PEYTON "CTIIP' OTWEN, JR

flryR.MILOIYE,JR"

JOSEPN MARTTLLO

F. JOSDPII ROGERS

DAE HUMKIM (Afl(/A,DAVID rfi\{)

09-13764-jlg    Doc 1977-1    Filed 03/29/23    Entered 03/29/23 12:53:33    Exhibit A -
Settlement Agreement    Pg 26 of 37



I}AVID LTCHTENSTEIN

JOSNPH TEICHMAN

BRUNO DE VINCK

PEYTON "CHIP" OWEN, JR

GIIY R. MILONE, JR"

JOSEPII MARTELLO

F. JOSEPH ROGBRS

DAA HTIM KIM DAVII) IilT,f)
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DocuSign Envelope lD: 4D92DA7F-09464785-81 34-0CA76684F375

JOSEPH CHETRIT

DEBTORS for themselves and the Estates, as to the Releases ln Section 7 Only:

By

Name:

Title:
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EXHIBIT A

09-13764-jlg    Doc 1977-1    Filed 03/29/23    Entered 03/29/23 12:53:33    Exhibit A -
Settlement Agreement    Pg 31 of 37



TINITED STATES BAIYKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re:

EXTENDED STAY, fr'irC. et al.,
Chapter l1

Case No. A9-1.3764 (JLG)
Reorganized Debtors.

FINBARR O'CONNOR, as Trustee for and on behalf
of the EXTENDED STAY LITIGATION TRUST,
and THE EXTENDED STAY LITIGATION TRUST,

Plaintiffs,

v.

DL-DW HOLDINGS,L.L.C., et al.,

Defendants.

Adv. Pro. No. 1l-02254 (JLG)

DL-DW HOLDINGS,L.L.C., et al,,

Defendants/Third-Party Plaintiffs,

V.

CWCAPITAL ASSET MANAGEMENT LLC, Ct AI,,

Third-Party Det'endants.

ORI}ER APPROVING SETTLEMENT OF' ADYERSARY PROCEEDTNG

Upon the motion (the "Motion") of Plaintiffs The Extended Stay Litigation Trust (the

"Trust") and Finbarr O'Connor as Trustee of tlre Trust, exclusively in their capacity as successor

to certain litigation claims assigned to the Trust by the bankruptcy estates of Extended Stay, lnc.

and its affiliated debtors pursuant to its confirmed plan of reorganization (the "Plaintiffs") for

entry of an order pursuant to 1l U.S.C. $ 105(a), 1 1 U.S.C. $$ 101, et seq., ( the "Bankruptcy

Code"), the Plan, and Rule 9019(a) of the Federal Rules of Bankruptcy Procedure (the

"Bd@y_Bules') approving the Settlement Agreement by and between the Plaintiffs,
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Defendalts DL-DW Holdings, L.L.C., BHAC Capital IV, L.L.C., Lightstone Holdings, L.L.C.,

The Lightstone Group, L.L.C., Lightstone Commercial Management, Park Avenue Funding

L.L.C., David Lichtensteiq Bruno de Vinck, Peyton "Chip" Owen, Jr., and Joseph Teichman

(the "Lightstone Parties"); Arbor ESH Il, LLC, Arbor Cornmercial Mortgage, LLC, ABT-ESI

LLC, Guy R. Milone, Jr., and Joseph Martello (the "4lbglParties"); PGRT ESH Inc. ("PGBT");

Princeton ESH, LLC ("Brinceto4"); F. Joseph Rogers, Dae Hum Kim (a/k/a David Kim), and

Gary Delapp (the "I{VM Defendants'); and Joseph Chetrit, Atmar Associates LLC' Glida One

LLC, Mericash Funding LLC and Ron Invest LLC (the "ehetril-Defeldg.n1s," and, together with

the Lightstone Parties, Arbor Parties, PGRT, Princeton, HVM Defendants, and Chetrit

Defendants, the "Defendants"), and Third-Party Defendants U.S. Bank National Association as

Trustee for the Registered Holders of Wachovia Bank Commercial Mortgage Trust Commercial

Mortgage Pass-Through Certificates, Series 2007-ESH (the "CMBS Trust") and CWCapital

Asset Management LLC ("CWCAM") solely in its capacity as special servicer for the CMBS

Trust (together, the "Third-Partv Defendants"'),by and through their undersigned counsel, and as

more fully set forth in the Motiory and it appearing that the Court has jurisdiction over this

matter pursuant to 28 U.S.C. $$ 157 and 1334 and Standing Order M-61 Refening to Bankruptcy

Judges for the Southern District of New York Any and All Proceedings Under Title 11, dated

July 10, 1984 (Ward, Acting C.J.) as amendedby Standing Order M-431, dated February 1,2012

{Preska, C.J.); it appearing that this is a core proceeding pursuant to 28 U.S.C. $ l57O); and it

appearing that notice of the Motion as set forth therein is sufficient, and that no other or further

notice need be provided; and it further appearing that the relief requested in the Motion is in the

best interests of the Debtors and the other parties in interest; and upon all of the proceedings had

before the Court; and after due deliberation and sufficient cause appearing therefore,
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IT IS HEREBY ORDERED THAT:I

1. The Motion is GRANTED.

2. The Settlement Agreement, attached to the Motion as Exhibit l, pursuant to Rule

9019 of Bankruptcy Procedure and section 3.8O of the Litigation Trust Agreement dated

October 8,2010 (,$ee BK ECF No. 1634-3) is APPROVED in its entirety.

3. The Settling Defendants and insurance carriers shall pay or cause to be paid the

respective amounts set forth in paragraph 4 of the Settlement Agreement in accordance with the

terms set forth therein, and all payments required of the insurance carriers are approved.

4, The automatic stay arising under section 362(a) of the Bankruptcy Code and/or

the PIan Injunction, if applicable, is modified such that insurers are permitted to make payments

or advancernents under the insurance policies in connection with past present and/or future

delbnse costs and losses incurred by entities and individuals that are insured under the insurance

policies.

5. The waivers and releases contained in paragraph 7 of the Settlement Agreentent

are approved.

6. The releases contained in paragraph 7 of the Settlement Agreement encompass

and release all Claims and Causes of Actions against Defendants and Third-Party Defendants,

including all Claims and Causes of Action that were or could have been brought against

Defendants and Third-Parly Defendants.

7. The Parties are authorized to take any steps that may be required or necessary to

implement the Settlement Agreement.

Terms not defined herein are ascribed the same meanings from the Settlement Agreement.
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g. Upon the Parties' compliance with the payment obligations set forth in the

Settlement Agreement, the Court shall dismiss the Adversary Proceeding with prejudice, and

without costs, pursuant to a separate order that shall be submitted by one or more of the Parties at

such time.

g. This Court shall retain jurisdiction to all matters arising from or in relation to the

interpretation and implementation of the Settlement Agreement and this Order.

10. This Order shall be effective immediately upon entry. To the extent applicable,

the stay provided for in Federal Rule of Bankruptcy Procedure 6004(h) is waived for good cause.

SO ORDERED
Dated: New York, New York

)-

Hon. James L. Garrity, Jr.

United States Bankruptcy Judge
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Wire Transfer Instructions For Settlement Payment Per Settlement Agreement 
Finbarr O�Connor, et al. v. DL-DW Holdings, LLC, No. 11-2254 (Bankr. SDNY) 

Account Name:  Extended Stay Litigation Trust 
Account Holder Address:  810 7th Ave, 41st Floor, New York, NY 10019 
Bank:    Citibank, N.A. 
Routing Number:    
Account Number:    
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ERROR! UNKNOWN DOCUMENT PROPERTY NAME.

This Litigation Trust Agreement (the “Litigation Trust Agreement”), dated as of 

October 8, 2010, by and among the Debtors, ESI and Walker, Truesdell, Roth & Associates 

(Attention: Hobart Truesdell), a New York corporation, as the trustee (the “Original Trustee”), is 

executed in order to establish a litigation trust (the “Litigation Trust”) in connection with the 

Debtors’ Fifth Amended Plan of Reorganization Under Chapter 11 of the Bankruptcy Code, 

including, without limitation, any supplement to such Plan and the exhibits and schedules thereto 

(as the same may be amended, modified or supplemented from time to time in accordance with 

the terms and provisions thereof, the “Plan”).  Capitalized terms used in this Litigation Trust 

Agreement and not otherwise defined herein shall have the meanings ascribed to them in the 

Plan.

W I T N E S S E T H 

WHEREAS, certain of the Debtors filed petitions for relief under chapter 11 of 

the Bankruptcy Code, on June 15, 2009, with the Bankruptcy Court, and certain other Debtors 

filed petitions with the Bankruptcy Court on February 18, 2010; 

WHEREAS, the Creditors’ Committee was appointed by the Office of the United 

States Trustee (the “United States Trustee”) in the Chapter 11 Cases of the Debtors and ESI on 

June 19, 2009, and was reconstituted on January 25 and March 3, 2010; 

WHEREAS, pursuant to the Bankruptcy Court’s September 24, 2009 Order 

Pursuant to 11 U.S.C. § 1104(c) Directing the Appointment of an Examiner, the United States 

Trustee on September 28, 2009, filed a Notice appointing Ralph R. Mabey as the Examiner in 

the Chapter 11 Cases (the “Examiner”), which Notice and appointment was approved by order of 

the Bankruptcy Court, dated September 29, 2009; 

WHEREAS, on July 20, 2010, the Bankruptcy Court entered the ESI Settlement 

Order approving the ESI Settlement; 

WHEREAS, on August 31, 2010, the Bankruptcy Court entered an order granting 

the Examiner’s Motion for Order Granting Certain Relief and Establishing Certain Procedures 

Related to Conclusion of Examination [Docket No. 1221] (the “Examiner Conclusion Order”);

WHEREAS, on July 20, 2010, the Bankruptcy Court entered the Confirmation 

Order approving the Plan; 

WHEREAS, the Litigation Trust is created pursuant to, and to effectuate certain 

provisions of, the Plan and ESI Settlement and pursuant to which the Litigation Trust will hold 

the Litigation Trust Assets (which Litigation Trust Assets, prior to the transfer to the Litigation 

Trust, are held by the Debtors and ESI on behalf of the Litigation Trust Beneficiaries pursuant to 

the terms of the Plan) as contemplated by the Confirmation Order; 

WHEREAS, the Litigation Trust Beneficiaries shall include the Mortgage Facility 

Trust, the holders of the Mezzanine Facilities Claims, the holders of General Unsecured Claims 

and the Indenture Trustee; 
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