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DECLARATION OF GREGORY A. CROSS
IN SUPPORT OF MOTION OF PLAINTIFFS THE EXTENDED STAY LITIGATION
TRUST AND FINBARR O°’CONNOR AS SUCCESSOR TRUSTEE PURSUANT TO
RULE 9019 OF THE FEDERAL RULES OF BANKRUPTCY PROCEDURE AND
SECTION 105 OF THE BANKRUPTCY CODE FOR ENTRY OF AN ORDER
APPROVING SETTLEMENT AGREEMENT

I, Gregory A. Cross, hereby declare pursuant to 28 U.S.C. § 1746:

1. I am a partner at Venable LLP (“Venable”), a law firm with offices located at
750 East Pratt Street, Suite 900, Baltimore, Maryland 21202. Tam admitted to practice before this

Court. Venablerepresents (a) Plaintiffs the Extended Stay Litigation Trust(the “Litigation Trust”)

and Finbarr O’Connor, as Trustee of the Litigation Trust, and (b) Third-Party Defendants
CWCapital AssetManagement LLC (“CWCAM”) and U.S. Bank National Association as Trustee
for the Registered Holders of Wachovia Bank Commercial Mortgage Trust Commercial Mortgage
Pass-Through Certificates, Series 2007-ESH (the “CMBS Trust” and, together with CWCAM, the

“Third-Party Defendants”) in the above-captioned adversary proceeding.

2. I submit this declaration in support of Plaintiff’s Rule 9019 motion filed herewith.
3. Attached hereto as Exhibit A is a true and correct copy of a fully executed

Settlement Agreement, dated as of March 23,2023 (the “Settlement Agreement”).

4. Attached hereto as Exhibit B is a true and correct copy of the Litigation Trust
Agreement dated October 8, 2010.

5. The parties have previously attempted to resolve this matter, but have been unable
to do so. In 2013, Plaintiffs and the Lightstone Defendants conducted a mediation that was
ultimately unsuccessful. Then, on September 14, 2021, all parties except Polar Extended Stay
(USA) L.P. participated in a second mediation. Those efforts to resolve the matter through

mediation were also unsuccessful.
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6. All parties to the Adversary Proceedinghaveenteredinto the Settlement Agreement
except Defendant Polar Extended Stay (USA) LP.

7. The settling defendants have agreed to pay $38 million to the Litigation Trust and
have provided releases to the Litigation Trust. In exchange, the Litigation Trust has provided
releases to the settling defendants. All of the settling parties have agreed to voluntarily dismiss
their claims asserted in the Adversary Proceeding with prejudice.

8. The Settlement Agreement avoids all of the risk, time, and expensive and
complicated legal and factual disputes that the parties would face by continuing to litigate.
Document discovery in this case is substantially complete, but an important open issue remains
with respectto document discovery: the parties continue to dispute the scope and categories of
privileged documents withheld from certain Defendants’ document productions. Moreover,
depositions have not been scheduled, and expert disclosures—which remain an important
component of discovery in this case—have yetto begin. Summary judgment motions have not
been filed, and a trial has not been conducted.

9. The Litigation Trust has weighed the costs, risks, and disruption that would arise
from litigating the Adversary Proceeding against the compromises contained within the
Settlement Agreement. In the Litigation Trust’s judgment, the terms and conditions of the
Settlement Agreement are fair and equitable and serve the best interests of the beneficiaries of the
Litigation Trust. The terms of the Settlement Agreement provide an immediate and significant
benefit to the Litigation Trust Beneficiaries. The Settlement Agreement will result in a substantial
payment to the Litigation Trust that Finbarr O’Connor, as the Trustee of the Litigation Trust, has
determined will adequately compensate the Litigation Trust Beneficiaries for their claims in the

Adversary Proceeding given the risks and costs of further litigation.
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10.  O’Connor has considered the costs, both in time and expense, that the Litigation
Trust would incur if he were to continue prosecuting these cases, and has determined, and
respectfully urges the Court to agree, that the Settlement Agreement is in the best interest of the
Trust and represents a favorable and cost-effective outcome. While O’Connoris confident in the
Litigation Trust’s position, he of coursehas considered the inherent risks and uncertainty that attend
any litigation. Approval of the Settlement Agreement will eliminate the Litigation Trust’s risks and
assure recovery of the $38 million Settlement Payment.

11.  As of the filing of this Declaration, the Litigation Trust is unaware of any
Litigation Trust Beneficiary, or other party in interest or creditor, who has objected to the
Settlement Agreement.

12.  Regarding the parties to the Adversary Proceeding specifically, all Settling Parties
support the Settlement Agreement, and the Non-Settling Defendant has not objected to date.

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge, information and belief.

Executed on March 29, 2023

/s/ Gregory A. Cross
Gregory A. Cross
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SETTLEMENT AGREEMENT

This Settlement Agreement (the “Settlement Agreement”) is made as of the last date set

forth on the signature pages hereto, by, between, and among;:

(1) The Extended Stay Litigation Trust (the “Trust”) and Finbarr O’Connor, as Successor
Trustee for and on behalf of the Trust (together the “Plaintiffs”);

(2) U.S. Bank National Association as Trustee for the Registered Holders of Wachovia
Bank Commercial Mortgage Trust Commercial Mortgage Pass-Through Certificates,
Series 2007-ESH (the “CMBS Trust”) and CWCapital Asset Management LLC
(“CWCAM”) solely in its capacity as special servicer for the CMBS Trust (together,
the “Third-Party Defendants”™);

(3) DL-DW Holdings, L.L.C., Lightstone Holdings, L.L.C., The Lightstone Group,
L.L.C., Lightstone Commercial Management, BHAC Capital IV, L.L.C.,
Park Avenue Funding L.L.C., David Lichtenstein, Bruno de Vinck, Peyton “Chip”
Owen, Jr., and Joseph Teichman (together, the “Lightstone Defendants”);

(4) Arbor ESH II, LLC, Arbor Commercial Mortgage, LLC; ABT-ESI LLC,
Guy R. Milone, Jr., and Joseph Martello (the “Arbor Defendants™);

(5) PGRT ESH Inc. (“PGRT");

(6) F. Joseph Rogers, Dae Hum Kim (a/k/a David Kim), and Gary DeLapp (the
“HVM Defendants”);

(7) Joseph Chetrit (“Chetrit”), Atmar Associates LLC, Glida One LLC, Mericash
Funding LLC and Ron Invest LLC (the “Chetrit Defendants™); and

(8) Princeton ESH, LLC (“Princeton”).

All of the preceding are collectively referred to as the “Settling Parties™ and each as a “Settling

Party.” The Lightstone Defendants, the Arbor Defendants, PGRT, the HVM Defendants, the

Chetrit Defendants, and Princeton are collectively referred to as the “Settling Defendants™ and

each as a “Settling Defendant”.

RECITALS
WHEREAS the Settling Parties are parties to the adversary proceeding styled Finbarr

O’Connor, et al. v. DL-DW Holdings, LLC, et al., Adv. Pro. No. 11-02254 (JLG) (the “Action”)
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pending in the U.S. Bankruptcy Court for the Southern District of New York (the “Bankruptcy
Court”);

WHEREAS the Lightstone Defendants have asserted third-party claims in the Action
against the Third-Party Defendants;

WHEREAS the Bankruptcy Court dismissed all of Plaintiffs’ claims in the Action against
the HVM Defendants;

WHEREAS the Bankruptcy Court granted Plaintiffs’ motion to hold Polar Extended Stay
(USA) L.P. (“Polar”), a defendant in the Action, in default;

WHEREAS Polar is not participating in this Settlement Agreement (the “Non-Settling
Defendant”)

WHEREAS the Action is related to the jointly administered Chapter 11 cases pending in

the Bankruptcy Court captioned In re Extended Stay, Inc., et al., Case No. 09-13764 (JLG) (the

“Chapter 11 Case”) for the bankruptcy estates (the “Estates”) of the debtors therein (the

“Debtors”);

WHEREAS the Settling Parties have determined to resolve their disputes in this Action
based upon the terms and conditions set forth in this Settlement Agreement, without admission
of liability by any Settling Party;

NOW, THEREFORE, for good and valuable consideration, the receipt and adequacy of
which are hereby acknowledged by each Settling Party, and intending to be legally bound, the
aforesaid Settling Parties hereby covenant and agree as follows:

TERMS OF AGREEMENT

1. The above recitals are incorporated herein by reference.
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2. The “Effective Date” of this Settlement Agreement shall be the date upon which
all of the following have occurred: (i) this agreement becomes fully executed and (ii) the
Approval Order (defined below) has been entered by the Bankruptcy Court and become a final,
non-appealable order.

3. Within five (5) business days after all Settling Parties have signed this
Settlement Agreement, the Plaintiffs shall file with the Bankruptcy Court a motion (the

“Settlement Motion”) for entry of an order substantially in the form annexed hereto as Exhibit A

(the “Approval Order”) approving and authorizing this Settlement Agreement in its entirety,

including the payments in Paragraph 4. The Settling Defendants covenant to support the
Settlement Motion and provide reasonable assistance in seeking and obtaining Bankruptcy Court
approval of the Settlement Motion.

4. Within fifteen (15) business days after the Effective Date and receipt of a W-9
from payee, the Settling Defendants shall pay or cause to be paid by wire transfer or check the

amount of Thirty-Eight Million Dollars ($38,000,000.00) (the “Settlement Payment”) in

exchange for the full satisfaction and release of all of Plaintiffs’ claims against the Settling
Defendants as set forth below: (i) $14,250,000 shall be paid by the Settling Defendants from the
funds deposited by the Settling Defendants into an attorney escrow account for such purpose;
and (ii) Liberty Mutual Insurance Company shall pay $10,000,000 of the Settlement Payment;
AXIS Insurance Company shall pay $10,000,000 of the Settlement Payment; and Allied World
National Assurance Company shall pay $3,750,000 of the Settlement Payment. Notwithstanding
anything in this paragraph to the contrary, the HVM Defendants shall have no obligation to any
Party to pay or contribute any amount of the Settlement Payment. The Settlement Payment shall

be paid by wire transfer to Plaintiff Finbarr O’Connor in accordance with the wire instructions
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annexed hereto as Exhibit B, or paid by check delivered to the offices of Mr. O’Connor c/o
TREO Asset Management, 8 Stillman Lane, Greenwich CT 06831. All amounts transferred as
part or all of the Settlement Payment shall be held in escrow by Mr. O’Connor until such time as
the Action is discontinued with prejudice as set forth in the following section hereof. The
Settlement Payment is inclusive of all attorneys’ fees, administration costs, expenses, taxes, tax
expenses, and any other costs associated with the resolution of this matter and the
implementation of this Agreement except as expressly set forth herein.

5. Within five (5) business days after Mr. O’Connor’s receipt of the full Settlement
Payment, the Settling Parties shall file with the Bankruptcy Court a stipulated proposed order of
dismissal of the Action with prejudice pursuant to Fed. R. Bankr. P. 7041 dismissing
(1) Plaintiffs’ claims against the Settling Defendants with prejudice, without payment or award
of any fees, interest or costs to any party; (2) the Lightstone Defendants’ claims against the
Third-Party Defendants with prejudice, without payment or award of any fees, interest or costs to
any party; and (3) discontinuing the Action with prejudice.

6. The Settling Defendants agree that neither they nor any entity or individual that is
affiliated with or controlled by them shall seek to recover the Settlement Payment or make or
continue to prosecute any claims, defenses, or offsets for the Settlement Payment in the Action
or any other action, including but not limited to the Chapter 11 Case, provided, however, that
nothing herein is intended to preclude Settling Parties from pursuing claims against the Non-
Settling Defendant for contribution, indemnity or otherwise, nor to release the Non-Settling
Defendant from any liability. Nothing in this Settlement Agreement shall be construed as
releasing, acquitting, exonerating, or discharging the Non-Settling Defendant from any claims of

the Settling Defendants. Except as expressly agreed pursuant to contemporaneously executed
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documents between them, each of the Settling Defendants further agree that they will not assert

any claims or rights (including, but not limited to, claims for contribution, indemnification or

similar remedies) against any other of the Settling Defendants and all such claims and rights are

released and discharged.

7.

In consideration of this Settlement Agreement:

Upon payment of the full Settlement Payment in accordance with this Agreement,
Plaintiffs, the Third-Party Defendants, the Debtors and the Estates, on behalf of
themselves and each of their respective current, former and future trustees,
representatives, boards, agents, attorneys, members, managers, affiliates,
directors, officers, principals, subsidiaries, owner, parents, trust beneficiaries,

successors, and assigns (collectively, the “Trustee Releasors™), in consideration of

the terms agreed to in this Settlement Agreement, hereby fully and
unconditionally release, waive and discharge each of the Settling Defendants,
together with each of their respective current, former, and future members,
managers, affiliates, subsidiaries, parents, officers, directors, owners,
representatives, agents, attorneys, insurers, trustees, estates, heirs, successors, and

assigns (collectively, the “Settling Defendant Releasees™) from any and all

actions, claims, liabilities, proceedings, obligations, losses, costs, expenses,
incidental damages, consequential damages, fines, penalties, charges, fees,
awards, attorneys’ fees or expenses, causes of action, suits, debts, dues, sums of
money, accounts, reckonings, bonds, bills, specialties, covenants, contracts,
controversies, agreements, promises, variances, liens, trespasses, damages,

judgments, extents, executions, claims, offsets, remedies, interest, demands, or
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other relief of any kind or character whatsoever, in law, admiralty, and/or equity,
whether known or unknown, contingent or not contingent, suspected or
unsuspected, asserted or unasserted, unforeseen, unanticipated or latent, reduced
to judgment, not reduced to judgment, liquidated, unliquidated, fixed, matured,
unmatured, disputed, undisputed, secured or unsecured, and whether asserted or
assertible directly or derivatively, at law, in equity, contractual or otherwise, that
the Trustee Releasors ever had, now have, have asserted, or could have asserted,
from the beginning of time to the date of this Settlement Agreement, except for
any cause of action to enforce the terms of this Settlement Agreement.

b. Upon the dismissal of the Action against the Settling Defendants in accordance
with the provisions of this Settlement Agreement, the Settling Defendants, on
behalf of themselves and each of their respective current, former, and future
members, managers, affiliates, subsidiaries, parents, officers, directors, owners,
representatives, agents, attorneys, trustees, successors, and assigns (collectively,

the “Settling Defendant Releasors™), in consideration of the terms agreed to in this

Agreement, hereby fully and unconditionally release, waive and discharge the
Trustee Releasors from any and all actions, claims, liabilities, proceedings,
obligations, losses, costs, expenses, incidental damages, consequential damages,
fines, penalties, charges, fees, awards, attorneys’ fees or expenses, causes of
action, suits, debts, dues, sums of money, accounts, reckonings, bonds, bills,
specialties, covenants, contracts, controversies, agreements, promises, variances,
liens, trespasses, damages, judgments, extents, executions, claims, offsets,

remedies, interest, demands, or other relief of any kind or character whatsoever, in
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law, admiralty, and/or equity, whether known or unknown, contingent or not
contingent, suspected or unsuspected, asserted or unasserted, unforeseen,
unanticipated or latent, reduced to judgment, not reduced to judgment, liquidated,
unliquidated, fixed, matured, unmatured, disputed, undisputed, secured or
unsecured, and whether asserted or assertible directly or derivatively, at law, in
equity, contractual or otherwise, which the Settling Defendant Releasors ever had,
now have, have asserted, or could have asserted, from the beginning of time to the
date of this Settlement Agreement, except for any cause of action to enforce the
terms of this Settlement Agreement.

c. The Settling Parties expressly waive any and all rights and benefits conferred by
any provision of applicable law similar to Section 1542 of the California Civil
Code and expressly consent that the foregoing releases shall be given full force
and effect according to each and all of its express terms and provisions, including
those related to unknown and unsuspected claims. Section 1542 of the California
Civil Code provides:

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
THAT THE CREDITOR OR RELEASING PARTY DOES NOT
KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT
THE TIME OF EXECUTING THE RELEASE AND THAT, IF
KNOWN BY HIM OR HER, WOULD HAVE MATERIALLY
AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR
OR RELEASED PARTY.”
The Settling Parties acknowledge that they may hereafter discover claims or facts in
addition to or different from those that they now know or believe to exist, and which, if

known or suspected at the time of executing this Agreement, may have materially

affected this settlement and (i) hereby waive any right, claim or cause of action that might
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arise as a result of such different or additional claims or facts, and (ii) acknowledge that

this specific waiver of unknown claims and any rights under applicable laws similar to

Section 1542 of the California Civil Code was a specifically negotiated and material term

of this Agreement.

8. All notices and communications to any Settling Party shall be in writing and shall
be delivered by Federal Express or other comparable overnight mail service for next business day
delivery (with proof of service), with a courtesy copy sent by email, and shall be given:

If to the Trust and Plaintiffs, to:

Finbarr O'Connor

TREO Asset Management

8 Stillman Lane, Greenwich, CT 06831
CIO | Partner

Email: foconnor@treoam.com

with a copy to (which will not constitute a notice):

Gregory A. Cross, Esquire
Venable LLP

750 E. Pratt Street, Suite 900
Baltimore, MD 21202

Email: GACross@Venable.com

If to the Arbor Defendants, to:

Maysa Vahidi, Esq.

Arbor

375 Park Ave.

Suite 3000

New York, NY, 10152
Email: mvahidi@arbor.com

with a copy to (which will not constitute a notice):

Gary Mennitt

Shmuel Vasser

Dechert LLP

1095 Avenue of the Americas
New York, New York 10038
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Email: gary.mennitt@dechert.com and shmuel.vasser@dechert.com
If to the Lightstone Defendants, to:

Robert M. Novick

Kasowitz Benson Torres LLP
1633 Broadway

New York, New York 10019
Email: rnovick@kasowitz.com

If to the Chetrit Defendants, to:

Douglas Segal

Sukenik, Segal & Graff, P.C.

450 Seventh Avenue

42nd Floor

New York, NY 10123

Email: douglassegal@ssglaw.com

If to PGRIT, to:

Porter Wright Morris & Arthur LLP
321 N. Clark Street

Suite 400

Chicago, IL 60654

Email: rhermes@porterwright.com

If to HVM Defendants, to:

David Elbaum

Simpson Thatcher & Bartlett LLP
425 Lexington Avenue

New York, New York 10017
Email: david.elbaum@stblaw.com

If to Princeton, to:

Gary Mennitt

Shmuel Vasser

Dechert LLP

1095 Avenue of the Americas

New York, New York 10038

Email: gary.mennitt@dechert.com and shmuel.vasser@dechert.com
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0. This Settlement Agreement shall in all respects be governed by, and be construed
in accordance with, the laws of the State of New York, including, without limitation, in relation
to all matters of formation, interpretation, construction, validity, performance, and enforcement.
To the extent context requires, the use herein of the words “and” or “or”” shall mean “and/or” and
the use herein of the singular shall include the plural and vice versa.

10. The Settling Parties expressly consent and agree that any and all lawsuits
regarding, arising from, relating to, or in connection with this Settlement Agreement shall only
be filed in the Bankruptcy Court, unless the Bankruptcy Court shall decline to exercise
jurisdiction, in which case they may be filed in either a state or federal court sited in New York,
New York. The Settling Parties expressly consent to the personal jurisdiction of the state and
federal courts in New York, New York, for any litigation arising from or relating to this
Settlement Agreement. Without limiting the foregoing, the Bankruptcy Court shall retain
jurisdiction over any such litigation to the extent of its permissible jurisdiction.

11. This Settlement Agreement shall be construed without regard to any presumption
or other rule requiring construction against the party who caused it to have been drafted. The
language of all parts of this Settlement Agreement shall in all cases be construed as a whole,
according to its fair meaning, and not strictly for or against any party.

12. The undersigned each represent and warrant to the other that in agreeing to and in
executing this Settlement Agreement (a) they do not rely and have not relied upon any
representation or statement made by the other or their representatives with regard to the subject
matter, basis, or effect of this Settlement Agreement or otherwise; (b) they have read and fully
understand the terms, conditions, and effects of this Settlement Agreement; (c) they have

consulted with and been advised by counsel; (d) they have knowingly and voluntarily executed
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this Settlement Agreement; and (e) the persons executing this Settlement Agreement as
individuals or on behalf of entities or on behalf of the Debtors or on behalf of the Estates are
authorized to do so and to bind the releasing parties to the releases stated herein.

13. This Settlement Agreement is made solely for purposes of resolving the
differences between the Settling Parties and nothing in this Agreement shall be construed as or
constitute an admission of liability by any Party hereto. Furthermore, nothing in this Settlement
Agreement shall be construed as or constitute an admission of the validity or enforceability of
any claims or demands that were made or could have been made in the Action.

14. This Settlement Agreement embodies the final and entire agreement between
Plaintiffs and Third-Party Defendants, on the one hand, and the Settling Defendants, on the other
hand. It supersedes and extinguishes any and all prior commitments, agreements, memoranda,
representations, and understandings between Plaintiffs and Third-Party Defendants, and the
Settling Defendants, whether written or oral, all of which are hereby terminated and
extinguished. This Settlement Agreement may not be contradicted or varied by evidence of
prior, contemporaneous, or subsequent oral agreements or discussions between Plaintiffs and
Third-Party Defendants and the Settling Defendants. It may only be amended, altered, or
modified by an instrument in writing duly executed by all affected Settling Parties that
specifically references this Settlement Agreement and the terms that are the subject of the
amendment, alteration, or modification.

15. This Settlement Agreement shall bind and inure to the benefit of the respective
successors, transferees, nominees, and assigns of the Settling Parties.

16. This Settlement Agreement may be executed in counterparts (including by

electronic mail), each of which shall be an original, with the same effect as if the signatures were
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upon the same instrument, and shall become effective when one or more counterparts have been
signed by each of the Parties and delivered by electronic mail, by Federal Express or other
comparable overnight delivery service (with proof of service), by hand delivery, or by certified
or registered mail (return receipt requested and with proof of service) to the other Parties.

17. Each Settling Party hereto agrees, without any further consideration, to execute
and deliver such other documents and to take such other actions as other Settling Parties may
reasonably request in order to effectuate the purposes of this Settlement Agreement and to
consummate, acknowledge, and enforce the transactions contemplated hereby, including for
example, but not limited to, winding up the Trust and closing the Chapter 11 Case.

[THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the following, through their duly authorized representatives

have caused this Settlement Agreement to be duly executed by affixing their signatures below.
THE EXTENDED STAY LITIGATION TRUST
8y: Ok Cla i
Name: F7NLBARR O ConNpR.

Title: /2SS 7EE
Date: MARCH 22, 2o2=3

FINBARR O’CONNOR

C%L/J/m/z/ o/

CWCAPITAL ASSET MANAGEMENT LLC solely in its
capacity as special servicer for the Registered Holders of
Wachovia Bank Commerecial Mortgage Trust Commercial
Mortgage Pass-Through Certificates, Series 2007-ESH

By:

Name:

Title:

Date:

U.S. BANK NATIONAL ASSOCIATION, as Trustee for the
Registered Holders of Wachovia Bank Commercial
Mortgage Trust Commercial Mortgage Pass-Through
Certificates, Series 2007-ESH by CWoCapital Asset
Management LLC, as Special Servicer

By:

Name:

Title:

Date:
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IN WITNESS WHEREOF, the following, through their duly authorized representatives,

have caused this Settlement Agreement to be duly executed by affixing their signatures below.

THE EXTENDED STAY LITIGATION TRUST

By:

Name:

Title:

Date:

FINBARR O’CONNOR

CWCAPITAL ASSET MANAGEMENT LLC solely in its
capacity as special servicer for the Registered Holders of
Wachovia Bank Commercial Mortgage Trust Commercial
Mortoage Pass-Throqgh Certificates, Series 2007-ESH

AR Y

Name: David B. lannarone

———

Title: Chief Executive Officer

Date: March 23, 2023

U.S. BANK NATIONAL ASSOCIATION, as Trustee for the
Registered Holders of Wachovia Bank Commercial
Mortgage Trust Commercial Mortgage Pass-Through
Certificates, Series 2007-ESH by CWCapital Asset
Management LLC af Special Servicer

By: __l)( -;—:‘ "y ——

Name: David B. lannarone

Title: Chief Executive Officer
Date: March 23, 2023
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DL-DW HOLDINGS, L.L..C.
By: [/ /7 Tl
/

Name: Joseph E. Teichman

Title: Executive Vice President

Date: March 3, 2023

e

LIGHTSTONE ?()LDINGS L.L.C.

By: ~~ / T
/

Name’ Joseph E. Teichman

Title: Executive Vice President

Date: March 3. 2023

THF LICHTST j’,b;/l‘})’(:‘ U | L-L.C.
/\/ MNM'N
y . /.» ,

Name: Joseph E. Teichman

Title; Executive Vice President

LIGHTSTONE COMMERCIAL MANAGEMENT

By: &/’ 7
T

Title: Executive Vice President

Date: March 3. 2023

BHAC CAPITAL IY,lﬁE

et
e /
.,

By:__ /[~

S
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Name: Joseph E. Teichman

Title: Authorized Signatory

Date: March 3, 2023

PARK AVENUE FU}SD.RNG L.L.C.

By: Vf Q -

L

Name: Joséph E. Teichman

Title: Authorized Signatory

Date: March 3, 2023
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ARBOR ESHIIL, LLC

By: M

Name: @M~ \f%ﬂfﬂrf’?l )
Title: !(a(&?{fﬂ/\/
Date: _/2#lcwf 4{, REA3

ARBOR COMMERC[AL MORTGAGE, LLC
By: 7z
7
Name: W/A/VT‘//J@/?/ /A
Title: _(’(:4&7{«45’
Date: W“" 4, ROAD

ABT-ESILLC
By:

Name: W//V//\/JWJ P‘W
Title: J7. /2&741/‘/"/
Date: /%4 4", Aa‘zﬂo/l 3
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PGRT ESH, INC.

/7
I\aé Je %5,{4 A. )‘O#&ﬂfw
Title: %’5‘514{*‘-"

Date: 5/3{/0'25

PRINCETON ESH, LLC

By:

Name:

Title:

Date:




09-13764-jlg Doc 1977-1 Filed 03/29/23 Entered 03/29/23 12:53:33 Exhibit A -
Settlement Agreement Pg 20 of 37

PGRT ESH, INC.

By:

Name:

Title:

Date:

PRINCETON Esr}g@gc
Name: 05eP "éabak

Title: Authorized Signatory

Date: 3/14/23
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ATMAR ASSOCIATES, L %
By

Name: JOSe\oh%hQ‘l'\'\'\'
Title: Aw'rhor e d g\‘\\lﬂw‘\—""l

Date: W\MVVA \< 2023

GLIDA ONE LLC / /%
By:

Name: éﬂs{p(n \MA(\,\ *

Title: Jh(\l\%ovn_;_d g\:\n&%\,\‘
Date: M&VV‘% \§ wafb

MERICASH FUNDING LI%/
e UYL

Name: é@%@y @v\x\'v\
Title: )m&f\onw\ q\gnrétﬁ\rﬁ

Date: M"W‘)ﬂ \C\ WL

RON INVEST LLC /%

Name: QOZW% Q\f\&\\r\\
Title: A\J\%@V ved Q\\ﬂk\a\w)

Date: MOWJ}\ '\& 20>
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DAVID LICHTENSTEIN

1 (I

JOSEPH TEICHMAN.

BR{/NO DE VIN\CK _,,

PEYTON “CHIP” OWEN, JR.

GUY R. MILONE, JR.

JOSEPH MARTELLO

F. JOSEPH ROGERS

DAE HUM KIM (A/K/A DAVID KIM)
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DAVID LICHTENSTEIN

JOSEPH TEICHMAN

BRUNO DE VINCK

PEYT%WEN, JR.
20

GUY R. MILONE, JR.

JOSEPH MARTELLO

F.JOSEPH ROGERS

DAE HUM KIM (A/K/A DAVID KIM)
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DAVID LICHTENSTEIN

JOSEPH TEICHMAN

BRUNO DE VINCK

PEYTON “CHIP” OWEN, JR.

JOSEPH MARTELLO

F. JOSEPH ROGERS

DAE HUM KIM (A/K/A DAVID KiIM)
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DAVID LICHTENSTEIN

JOSEPH TEICHMAN

BRUNO DE VINCK

PEYTON “CHIP” OWEN, JR.

GUY R. MILONE, JR.

JOSEP RTELLO
8. :J\. L0

F. JOSEPH ROGERS

DAE HUM KIM (A/K/A DAVID KIM)
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DAVID LICHTENSTEIN

JOSEPH TEICHMAN

BRUNO DE VINCK

PEYTON “CHIP” OWEN, JR.

GUY R. MILONE, JR.

JOSEPH MARTELLO

F. JOSEPH ROGERS

Loy P —

7 =4

DAE HUM KIM (A/K/A DAVID KIM)
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DAVID LICHTENSTEIN

JOSEPH TEICHMAN

BRUNO DE VINCK

PEYTON “CHIP” OWEN, JR.

GUY R. MILONE, JR.

JOSEPH MARTELLO

F. JOSEPH ROGERS

DAE HUM KIM (A/K/A DAVID KIM)

g e
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GARY DELAPP

DocuSigned by:

N 8DEE32D610A44C5...

JOSEPH CHETRIT

DEBTORS for themselves and the Estates, as to the Releases in Section 7 Only:

By:

Name:

Title:
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GARY DELAPP

JOSEPH CHW %

DEBTORS for themselves and the Estates, as to the Releases in Section 7 Only:

By:

Name:

Title:
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GARY DELAPP

JOSEPH CHETRIT

DEBTORS for themselves and the Estates, as to the Releases in Section 7 Only:

By: /17/‘%/\

L~

Weil, Gotshal & Manges LLP, as authorized

by the Debtors and Plan Administrator in

their capacity as counsel thereto
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EXHIBIT A
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Pg 32 of 37

Inre:
EXTENDED STAY, INC., et al.,

Reorganized Debtors.

Chapter 11

Case No. 09-13764 (JLG)

FINBARR O’CONNOR, as Trustee for and on behalf
of the EXTENDED STAY LITIGATION TRUST,
and THE EXTENDED STAY LITIGATION TRUST,
Plaintiffs,
V.

DL-DW HOLDINGS, L.L.C,, et al.,

Defendants.

DL-DW HOLDINGS, L.L.C., et al.,
Defendants/Third-Party Plaintiffs,
V.
CWCAPITAL ASSET MANAGEMENT LLC, er al.,

Third-Party Defendants.

Adv. Pro. No. 11-02254 (JLG)

ORDER APPROVING SETTLEMENT OF ADVERSARY PROCEEDING

Upon the motion (the “Motion”) of Plaintiffs The Extended Stay Litigation Trust (the

“Trust”) and Finbarr O’Connor as Trustee of the Trust, exclusively in their capacity as successor

to certain litigation claims assigned to the Trust by the bankruptcy estates of Extended Stay, Inc.

and its affiliated debtors pursuant to its confirmed plan of reorganization (the “Plaintiffs”) for

entry of an order pursuant to 11 U.S.C. § 105(a), 11 U.S.C. §§ 101, et seq., the “Bankruptcy

Code™), the Plan, and Rule 9019(a) of the Federal Rules of Bankruptcy Procedure (the

“Bankruptcy Rules™) approving the Settlement Agreement by and between the Plaintiffs,
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Defendants DL-DW Holdings, L.1..C., BHAC Capital IV, L.L.C., Lightstone Holdings, L.L.C.,
The Lightstone Group, L.L.C., Lightstone Commercial Management, Park Avenue Funding
L.L.C., David Lichtenstein, Bruno de Vinck, Peyton “Chip” Owen, Jr., and Joseph Teichman

(the “Lightstone Parties™); Arbor ESH 11, LLC, Arbor Commercial Mortgage, LLC, ABT-ESI

LLC, Guy R. Milone, Jr., and Joseph Martello (the “Arbor Parties”); PGRT ESH Inc. (“PGRT™);
Princeton ESH, LLC (“Princeton™); F. Joseph Rogers, Dac Hum Kim (a/k/a David Kim), and

Gary DeLapp (the “HVM Defendants™); and Joseph Chetrit, Atmar Associates LLC, Glida One

LLC, Mericash Funding LLC and Ron Invest LLC (the “Chetrit Defendants,” and, together with

the Lightstone Parties, Arbor Parties, PGRT, Princeton, HVM Defendants, and Chetrit
Defendants, the “Defendants™), and Third-Party Defendants U.S. Bank National Association as
Trustee for the Registered Holders of Wachovia Bank Commercial Mortgage Trust Commercial
Mortgage Pass-Through Certificates, Series 2007-ESH (the “CMBS Trust™) and CWCapital
Asset Management LLC (“CWCAM?”) solely in its capacity as special servicer for the CMBS

Trust (together, the “Third-Party Defendants™), by and through their undersigned counsel, and as

more fully set forth in the Motion; and it appearing that the Court has jurisdiction over this
matter pursuant to 28 U.S.C. §§ 157 and 1334 and Standing Order M-61 Referring to Bankruptcy
Judges for the Southern District of New York Any and All Proceedings Under Title 11, dated
July 10, 1984 (Ward, Acting C.J.) as amended by Standing Order M-431, dated February 1, 2012
(Preska, C.1.); it appearing that this is a core proceeding pursuant to 28 U.S.C. § 157(b); and it
appearing that notice of the Motion as set forth therein is sufficient, and that no other or further
notice need be provided; and it further appearing that the relief requested in the Motion is in the
best interests of the Debtors and the other parties in interest; and upon all of the proceedings had

before the Court; and after due deliberation and sufficient cause appearing therefore,
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IT IS HEREBY ORDERED THAT:!

1. The Motion is GRANTED.

2. The Settlement Agreement, attached to the Motion as Exhibit 1, pursuant to Rule
9019 of Bankruptcy Procedure and section 3.8(j) of the Litigation Trust Agreement dated
October 8, 2010 (See BK ECF No. 1634-3) is APPROVED in its entirety.

3. The Settling Defendants and insurance carriers shall pay or cause to be paid the
respective amounts set forth in paragraph 4 of the Settlement Agreement in accordance with the
terms set forth therein, and all payments required of the insurance carriers are approved.

4, The automatic stay arising under section 362(a) of the Bankruptcy Code and/or
the Plan Injunction, if applicable, is modified such that insurers are permitted to make payments
or advancements under the insurance policies in connection with past, present, and/or future
defense costs and losses incurred by entities and individuals that are insured under the insurance
policies.

5. The waivers and releases contained in paragraph 7 of the Settlement Agreement
are approved.

6. The releases contained in paragraph 7 of the Settlement Agreement encompass
and release all Claims and Causes of Actions against Defendants and Third-Party Defendants,
including all Claims and Causes of Action that were or could have been brought against
Defendants and Third-Party Defendants.

7. The Parties are authorized to take any steps that may be required or necessary to

implement the Settlement Agreement.

! Terms not defined herein are ascribed the same meanings from the Settlement Agreement.
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8. Upon the Parties’ compliance with the payment obligations set forth in the
Settlement Agreement, the Court shall dismiss the Adversary Proceeding with prejudice, and
without costs, pursuant to a separate order that shall be submitted by one or more of the Parties at
such time.

9. This Court shall retain jurisdiction to all matters arising from or in relation to the
interpretation and implementation of the Settlement Agreement and this Order.

10.  This Order shall be effective immediately upon entry. To the extent applicable,

the stay provided for in Federal Rule of Bankruptcy Procedure 6004(h) is waived for good cause.

SO ORDERED
Dated: New York, New York

Hon. James L. Garrity, Jr.
United States Bankruptcy Judge
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EXHIBIT B
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Wire Transfer Instructions For Settlement Payment Per Settlement Agreement
Finbarr O’Connor, et al. v. DL-DW Holdings, LL.C, No. 11-2254 (Bankr. SDNY)

Account Name: Extended Stay Litigation Trust
Account Holder Address: 810 7th Ave, 41st Floor, New York, NY 10019
Bank: Citibank. N.A.

Routing Number:
Account Number:
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EXECUTION VERSION

EXTENDED STAY LITIGATION TRUST AGREEMENT

US_ACTIVE:\43449803\08'44287.0004
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EXECUTION VERSION

TABLE OF CONTENTS
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1.4 Nature and Purpose of the Litigation Trust. .........coiiiiiiioiieee e, 4

1.5 Incorporation of the ESI Settlement, ESI Settlement Order, the Plan and the
Confirmation OFAET. ........ooiiieieee oo 5
1.6 Initial Funding of the Litigation Trust. ..ot 5
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2.8 Issuance of Certificates Upon Transter. . ...cooovove oo e 8
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3.6 Acceptance of Appointment by Successor Litigation Trustee...........ccooeoveveveevinnennn. 11
3.7 Role of the Litigation TrUSIEE. . .c.vvveeieeieeeeeeeee e 11
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This Litigation Trust Agreement (the “Litigation Trust Agreement”), dated as of
October 8, 2010, by and among the Debtors, ESI and Walker, Truesdell, Roth & Associates
(Attention: Hobart Truesdell), a New York corporation, as the trustee (the “Original Trustee™), is
executed in order to establish a litigation trust (the “Litigation Trust) in connection with the
Debtors’ Fifth Amended Plan of Reorganization Under Chapter 11 of the Bankruptcy Code,
including, without limitation, any supplement to such Plan and the exhibits and schedules thereto
(as the same may be amended, modified or supplemented from time to time in accordance with
the terms and provisions thereof, the “Plan”). Capitalized terms used in this Litigation Trust
Agreement and not otherwise defined herein shall have the meanings ascribed to them in the
Plan.

WITNESSETH

WHEREAS, certain of the Debtors filed petitions for relief under chapter 11 of
the Bankruptcy Code, on June 15, 2009, with the Bankruptcy Court, and certain other Debtors
filed petitions with the Bankruptcy Court on February 18, 2010;

WHEREAS, the Creditors’ Committee was appointed by the Office of the United
States Trustee (the “United States Trustee”) in the Chapter 11 Cases of the Debtors and ESI on
June 19, 2009, and was reconstituted on January 25 and March 3, 2010;

WHEREAS, pursuant to the Bankruptcy Court’s September 24, 2009 Order
Pursuant to 11 U.S.C. § 1104(c) Directing the Appointment of an Examiner, the United States
Trustee on September 28, 2009, filed a Notice appointing Ralph R. Mabey as the Examiner in
the Chapter 11 Cases (the “Examiner”), which Notice and appointment was approved by order of
the Bankruptcy Court, dated September 29, 2009;

WHEREAS, on July 20, 2010, the Bankruptcy Court entered the ESI Settlement
Order approving the ESI Settlement;

WHEREAS, on August 31, 2010, the Bankruptcy Court entered an order granting
the Examiner’s Motion for Order Granting Certain Relief and Establishing Certain Procedures
Related to Conclusion of Examination [Docket No. 1221] (the “Examiner Conclusion Order”);

WHEREAS, on July 20, 2010, the Bankruptcy Court entered the Confirmation
Order approving the Plan;

WHEREAS, the Litigation Trust is created pursuant to, and to effectuate certain
provisions of, the Plan and ESI Settlement and pursuant to which the Litigation Trust will hold
the Litigation Trust Assets (which Litigation Trust Assets, prior to the transfer to the Litigation
Trust, are held by the Debtors and ESI on behalf of the Litigation Trust Beneficiaries pursuant to
the terms of the Plan) as contemplated by the Confirmation Order;

WHEREAS, the Litigation Trust Beneficiaries shall include the Mortgage Facility
Trust, the holders of the Mezzanine Facilities Claims, the holders of General Unsecured Claims
and the Indenture Trustee;

ERROR! UNKNOWN DOCUMENT PROPERTY NAME.
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WHEREAS, the Litigation Trustee was duly appointed as a representative of the
Estates and ESI pursuant to section 1123(a)(5), (a)(7), and (b)(3)(B) of the Bankruptcy Code;

WHEREAS, the Litigation Trust is organized for the primary purpose of
liquidating and distributing assets transferred to the Litigation Trust with no objective to
continue or engage in the conduct of a trade or business, except to the extent reasonably
necessary to, and consistent with, the liquidating purpose of the Litigation Trust;

WHEREAS, the Litigation Trust is established for the benefit of the Litigation
Trust Beneficiaries and for the pursuit of Litigation Trust Assets; and

WHEREAS, the Litigation Trust is intended to qualify as a liquidating trust
within the meaning of Treasury Regulation Section 301.7701-4(d).

NOW, THEREFORE, in consideration of the premises and the mutual covenants
and agreements contained herein and in ESI Settlement, the Plan and the Confirmation Order, the
Debtors, ESI, the Creditors” Committee (with respect to Section 1.2 herein), the Special Servicer
(with respect to Section 1.2 herein) and the Litigation Trustee agree as follows:

ARTICLE 1

ESTABLISHMENT OF THE LITIGATION TRUST

1.1 Establishment of Litigation Trust and Appointment of Original Trustee.

(a) Pursuant to the ESI Settlement Order, the Plan and the Confirmation
Order, ESI, the Debtors, and the Original Trustee hereby establish a trust which shall be known
as the “Extended Stay Litigation Trust” on behalf of the Litigation Trust Beneficiaries.

(b) The Original Trustee is hereby appointed as trustee of the Litigation Trust
effective as of the Effective Date of the Plan (the “Effective Date™) and agrees to accept and hold
the assets of the Litigation Trust in trust for the Litigation Trust Beneficiaries subject to the terms
of the ESI Settlement Order, the Plan, the Confirmation Order and this Litigation Trust
Agreement. The Original Trustee and each successor trustee serving from time to time
hereunder (the “Litigation Trustee”) shall have all the rights, powers and duties set forth herein.

(c) The Litigation Trust will not have an advisory committee of any kind, and
for the avoidance of doubt, no funds of the Litigation Trust shall be used to pay for any costs or
expenses of any committee under the Litigation Trust.

1.2 Transfer of Assets and Rights to the Litigation Trustee.

(a) As of the Effective Date, (i) the Debtors and ESI (pursuant to terms and
conditions acceptable to the Debtors, the Creditors’ Committee, the Special Servicer and the
Litigation Trustee, or as otherwise ordered by the Bankruptcy Court) hereby transfer, assign, and
deliver to the Litigation Trust, without recourse, all of their respective rights, title, and interests
in and to the Litigation Trust Assets free and clear of any and all Liens, Claims (other than
Claims in the nature of setoff or recoupment), encumbrances or interests of any kind in such



09-13764-jlg Doc 1977-2 Filed 03/29/23 Entered 03/29/23 12:53:33 Exhibit B -
Litigation Trust Agreement Pg 7 of 38

property of any other Person or entity and (i1) the Debtors and ESI (pursuant to terms and
conditions acceptable to the Debtors, the Creditors’ Commiittee, the Special Servicer and the
Litigation Trustee, or as otherwise ordered by the Bankruptcy Court), hereby transfer, assign,
and deliver to the Litigation Trust, without waiver, all of their respective rights, title and interests
in and to any attorney-client privilege, work-product privilege, or other privilege or immunity
attaching to any documents or communications (whether written or oral) associated with the
Litigation Trust Assets (collectively, the “Privileges™), and the Privileges shall vest in the
Litigation Trust, in trust, and, consistent with sections 1123(a)(5)(B) and 1123(b)(3)(B) of the
Bankruptcy Code, for the benefit of the Litigation Trust Beneficiaries. To the extent any
Litigation Trust Assets cannot be transferred to the Litigation Trust because of a restriction on
transferability under applicable non-bankruptcy law that is not superseded or preempted by
section 1123 of the Bankruptcy Code or any other provision of the Bankruptcy Code, such
Litigation Trust Assets shall be deemed to have been retained by ESI or the Debtors, as
applicable, and the Litigation Trustee shall be deemed to have been designated as a
representative of ESI or the Debtors, as applicable, pursuant to section 1123(b)(3)(B) of the
Bankruptcy Code to enforce and pursue such Litigation Trust Assets on behalf of ESI or the
Debtors, as applicable. Notwithstanding the foregoing, all net proceeds of such Litigation Trust
Assets shall be transferred to the Litigation Trust to be distributed to holders of the Litigation
Trust Interests consistent with the Debtors’ Plan and the Litigation Trust Agreement.

(b) On or as promptly as practicable after the Effective Date, (x) the Debtors
and ESI (pursuant to terms and conditions acceptable to the Debtors, the Creditors’ Committee,
the Special Servicer and the Litigation Trustee, or as otherwise ordered by the Bankruptcy Court)
and (y) the Examiner (if required pursuant to the Examiner Conclusion Order, or as otherwise
ordered by the Bankruptcy Court), shall (i) deliver or cause to be delivered to the Litigation Trust
any and all documents in connection with the Litigation Trust Assets (including those maintained
in electronic format and original documents) whether held by the Debtors, ESI or the Examiner,
their respective employees, agents, advisors, attorneys, accountants, or any other professionals
and (i1) provide access to such employees of the Debtors, ESI or the Examiner, their agents,
advisors, attorneys, accountants or any other professionals hired by the Debtors, ESI or the
Examiner with knowledge of matters relevant to the Litigation Trust Assets. Upon the
reasonable request of the Litigation Trustee, to the extent permitted by law, (x) the Debtors and
ESI (pursuant to terms and conditions acceptable to the Debtors, the Creditors’ Committee, the
Special Servicer, and the Litigation Trustee, or as otherwise ordered by the Bankruptcy Court)
and (y) the Examiner (pursuant to the Examiner Conclusion Order, or as otherwise ordered by
the Bankruptcy Court), shall provide the Litigation Trustee with a list of all documents in
connection with the Litigation Trust Assets known to it but not held by it or any of its
employees, agents, advisors, attorneys, accountants or any other professionals. Such list shall
contain a description of each document, to the extent feasible and permitted by law, as well as
the name of the entity or Person holding such document.

(c) At any time and from time to time on and after the Effective Date, (x) the
Reorganized Debtors and ESI (pursuant to terms and conditions acceptable to the Debtors, the
Creditors’ Committee, the Special Servicer and the Litigation Trustee, or as otherwise ordered by
the Bankruptcy Court) and (y) the Examiner (pursuant to the Examiner Conclusion Order, or as
otherwise ordered by the Bankruptcy Court), to the extent in existence, agree (1) at the reasonable
request of the Litigation Trustee to execute and/or deliver any instruments, documents, books,
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and records (including those maintained in electronic format and original documents as may be
needed), (i1) to take, or cause to be taken, all such further actions as the Litigation Trustee may
reasonably request in order to evidence or effectuate the transfer of the Litigation Trust Assets
and the Privileges to the Litigation Trustee and the consummation of the transactions
contemplated hereby and by the Plan and to otherwise carry out the intent of the parties
hereunder and under the Plan, and (iii) to cooperate with the Litigation Trustee in the prosecution
of the Litigation Trust Assets.

1.3 Title to Litigation Trust Assets.

The transfer of the Litigation Trust Assets to the Litigation Trust shall be made
for the benefit of the Litigation Trust Beneficiaries to the extent such Litigation Trust
Beneficiaries are entitled to beneficial interests under the ESI Settlement, the ESI Settlement
Order, the Plan and the Confirmation Order (the “Litigation Trust Interests”). In this regard, the
Litigation Trust Assets will be treated for federal income tax purposes as (i) transferred (subject
to any obligations relating to these assets) to the Litigation Trust Beneficiaries in partial
satisfaction of Allowed Claims, and (ii) immediately thereafter, transferred to the Litigation
Trust in exchange for Litigation Trust Interests for the benefit of the Litigation Trust
Beneficiaries, in accordance with the ESI Settlement, the ESI Settlement Order, the Plan and the
Confirmation Order. Upon the transfer of the Litigation Trust Assets, the Litigation Trust shall
succeed to all of the right, title and interest of the Debtors and ESI in and to the Litigation Trust
Assets and neither the Debtors nor ESI will have any further interest in or with respect to the
Litigation Trust Assets or the Litigation Trust.

1.4 Nature and Purpose of the Litigation Trust.

(a) Purpose. The Litigation Trust is organized and established as a trust
pursuant to which the Litigation Trust, subject to the terms and conditions contained herein and
in the Plan, is to (i) hold the assets of the Litigation Trust and dispose of the same in accordance
with this Litigation Trust Agreement and the Plan in accordance with Treasury Regulation
Section 301.7701-4(d) and (i1) the Litigation Trustee is to oversee and direct the expeditious but
orderly liquidation of the assets of the Litigation Trust. Accordingly, the primary purpose of the
Litigation Trust is to liquidate the assets transferred to the Litigation Trust with no objective to
continue or engage in the conduct of a trade or business, except to the extent reasonably
necessary to preserve or enhance the liquidation value of the assets of the Litigation Trust, and
consistent with, the liquidating purpose of the Litigation Trust.

(b) Actions of the Litigation Trustee. The Litigation Trustee shall, in an
expeditious but orderly manner, liquidate and convert to Cash the assets of the Litigation Trust,
make timely distributions in accordance with Article 6 herein and not unduly prolong the
duration of the Litigation Trust. The liquidation of the Litigation Trust Assets may be
accomplished either through the prosecution, compromise and settlement, abandonment or
dismissal of any or all claims, rights or causes of action, or otherwise. The Litigation Trustee
shall have the absolute right to pursue, settle and compromise or not pursue any and all
Litigation Trust Assets as it determines is in the best interests of the Litigation Trust
Beneficiaries, and consistent with the purposes of the Litigation Trust, subject, however, to
Section 3.8(j) hereof, and the Litigation Trustee shall have no liability for the outcome of any




09-13764-jlg Doc 1977-2 Filed 03/29/23 Entered 03/29/23 12:53:33 Exhibit B -
Litigation Trust Agreement Pg 9 of 38

such decision except for any damages caused by recklessness, gross negligence, willful
misconduct, or knowing violation of law.

(©) Relationship. This Litigation Trust Agreement is intended to create a trust
and a trust relationship and to be governed and construed in all respects as a trust. The Litigation
Trust is not intended to be, and shall not be deemed to be or treated as, a general partnership,
limited partnership, joint venture, corporation, joint stock company or association, nor shall the
Litigation Trustee or the Litigation Trust Beneficiaries, or any of them, for any purpose be, or be
deemed to be or treated in any way whatsoever to be, liable or responsible hereunder as partners
or joint venturers. The relationship of the Litigation Trust Beneficiaries to the Litigation Trust
and the Litigation Trustee shall be solely that of beneficiaries of a trust and shall not be deemed a
principal or agency relationship, and their rights shall be limited to those conferred upon them by
this Litigation Trust Agreement.

1.5 Incorporation of the ESI Settlement, ESI Settlement Order, the Plan and the
Confirmation Order.

The ESI Settlement, the ESI Settlement Order, the Plan and the Confirmation
Order are each hereby incorporated into this Litigation Trust Agreement and made a part hereof
by this reference; provided, however, to the extent that there is conflict between the provisions of
this Litigation Trust Agreement, the provisions of the ESI Settlement, the ESI Settlement Order,
the Plan, and/or the Confirmation Order, each such document shall have controlling effect in the
following rank order: (1) the Confirmation Order; (2) the ESI Settlement Order (inclusive of the
ESI Settlement); (3) this Litigation Trust Agreement; and (4) the Plan.

1.6 Initial Funding of the Litigation Trust.

On or after the Effective Date, the Litigation Trust shall be initially funded with a
non-interest bearing loan in the amount of the Litigation Trust Funding from the Cash
Distribution that is non-recourse to the Debtors, the Estates or ESI, secured only by a floating
lien on the proceeds of the Litigation Trust Assets. Any failure or inability of the Litigation
Trust to obtain funding will not affect the enforceability of the Litigation Trust. Upon the
Effective Date, the Litigation Trust shall be funded with $5 million from the distributions that
would otherwise be paid to the Mortgage Facility Trust (the “Initial Funding”). Thereafter, the
Litigation Trustee is authorized to apply the first $5 million in Litigation Trust Proceeds (as
defined hereafter), as additional funding for the Litigation Trust (the “Final Funding”). The
Initial Funding shall be repaid from any Litigation Trust Proceeds collected subsequent to the
Final Funding until such time as the Initial Funding is repaid to the Mortgage Facility Trust in
full. Any subsequent Litigation Trust Proceeds collected by the Litigation Trustee shall be used
to repay the Litigation Trust Beneficiaries in accordance with the Litigation Trust Agreement.

1.7 Appointment as Representative.

Pursuant to sections 1123(a)(5)(B) and 1123(b)(3) of the Bankruptcy Code, the
Plan provides for the appointment of a Litigation Trustee as the duly appointed representative of
the Estates and ESI with respect to the Litigation Trust Assets, and, as such, the Litigation
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Trustee succeeds to all of the rights and powers of a trustee in bankruptcy with respect to
prosecution of the Litigation Trust Assets for the benefit of the Litigation Trust Beneficiaries.

ARTICLE 2

LITIGATION TRUST INTERESTS

2.1 Allocation of Litigation Trust Interests.

The allocation and distribution of the Litigation Trust Interests shall be in
accordance with the proceeds waterfall set forth on Exhibit A hereto. The aggregate number and
face value of Litigation Trust Interests to be distributed pursuant to the Plan shall be determined
by the Litigation Trustee, consistent with the intent and purposes of the Plan, subject, however,
to the approval of the Bankruptcy Court, upon notice to the Litigation Trust Beneficiaries. The
Litigation Trust Interests distributed to the Special Servicer shall be referred to herein as the
“Class A Interests” and all other Litigation Trust Interests shall be referred to herein as the
“Class B Interests.”

2.2 Interests Beneficial Only.

The ownership of a Litigation Trust Interest shall not entitle any Litigation Trust
Beneficiary to any title in or to the assets of the Litigation Trust as such (which title shall be
vested in the Litigation Trustee) or to any right to call for a partition or division of the assets of
the Litigation Trust or to require an accounting,.

2.3 Evidence of Beneficial Interests.

The Litigation Trust Interests initially shall be represented by book entries on the
books and records of the Litigation Trust and not by certificates. If transfers are permitted
pursuant to Section 2.5(a) hereof, the Litigation Trust Interests may be represented by certificates
as determined by the Litigation Trustee. In the event certificates are created, the Litigation
Trustee shall cause to be placed on such certificate such legends as it deems are required or
appropriate under tax laws or regulations in connection with tax withholding pursuant to Section
6.1 hereunder, under securities laws or regulations in connection with registration or reporting
requirements, if any, or otherwise. Any Person to whom a certificate is issued or transferred, by
virtue of the acceptance thereof, shall assent to and be bound by the terms and conditions of this
Litigation Trust Agreement and the Plan. In the event certificates are issued, the form of such
certificates shall be determined by the Litigation Trustee.

2.4 Securities Law Registration.

It is intended that the Litigation Trust Interests shall not constitute “securities”.
To the extent the Litigation Trust Interests are deemed to be “securities,” the issuance of
Litigation Trust Interests to holders of Allowed Claims under the Plan shall be exempt, pursuant
to section 1145 of the Bankruptcy Code, from registration under the Securities Act of 1933, as
amended, and any applicable state and local laws requiring registration of securities. If the
Litigation Trustee determines, with the advice of counsel, that the Litigation Trust is required to
comply with registration and reporting requirements of the Securities Exchange Act of 1934, as
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amended (the “Exchange Act”), or the Investment Company Act of 1940, as amended (the
“Investment Company Act”), then the Litigation Trustee shall take any and all actions to comply
with such registration and reporting requirements, if any, and file periodic reports with the
Securities and Exchange Commission (the “SEC”). Notwithstanding the foregoing procedure,
nothing herein shall be deemed to preclude the Litigation Trustee from amending this Litigation
Trust Agreement to make such changes as are deemed necessary or appropriate by the Litigation
Trustee, with the advice of counsel, to ensure that the Litigation Trust is not subject to
registration or reporting requirements of the Exchange Act, or the Investment Company Act.

2.5 Transfer and Exchange.

(a) No transfer, sale, assignment, pledge, hypothecation or other disposition
of a Litigation Trust Interest may be effected until either (i) the Litigation Trustee has received
such legal advice or other information that it, in its sole discretion, deems necessary or
appropriate to assure that any such disposition shall not require the Litigation Trust to comply
with the registration and reporting requirements of the Exchange Act or the Investment Company
Act or (ii) the Litigation Trustee has determined to register under such Acts, as necessary, and/or
make periodic reports in order to enable such disposition to be made. In the event that any such
disposition is allowed, the Litigation Trustee may add such restrictions upon transfer and other
terms to this Litigation Trust Agreement as are deemed necessary or appropriate by the
Litigation Trustee, with the advice of counsel, to permit or facilitate such disposition under
applicable securities and other laws. Notwithstanding the foregoing, any Litigation Trust Interest
issued to the Special Servicer or the Mortgage Trust (i.e., the Class A Interests) may be
transferred to holders of Mortgage Certificates, as of the Record Date.

(b) The Litigation Trustee shall appoint a registrar, which may be the
Litigation Trustee (the “Registrar’) for the purpose of recording ownership of the Litigation
Trust Interests as herein provided. The Registrar, if other than the Litigation Trustee, may be
such other institution acceptable to Litigation Trustee. For its services hereunder, the Registrar,
unless it is the Litigation Trustee, shall be entitled to receive reasonable compensation from the
Litigation Trust as an expense of the Litigation Trust.

(©) The Litigation Trustee shall cause to be kept at the office of the Registrar,
or at such other place or places as shall be designated by them from time to time, a registry of the
Litigation Trust Beneficiaries of the Litigation Trust (the “Trust Register”) which shall be
maintained pursuant to such reasonable regulations as the Litigation Trustee and the Registrar
may prescribe.

2.6 Access to the Trust Register by the Litigation Trust Beneficiaries.

The Litigation Trust Beneficiaries and their duly authorized representatives shall
have the right, upon reasonable prior written notice to the Registrar and the Litigation Trustee,
and in accordance with the reasonable regulations prescribed by the Registrar and the Litigation
Trustee, to inspect and, at the sole expense of the Litigation Trust Beneficiary seeking the same,
make copies of the Trust Register, in each case for a purpose reasonably related to such
Litigation Trust Beneficiary’s interest in the Litigation Trust.
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2.7 Absolute Owners.

The Litigation Trustee may deem and treat each Litigation Trust Beneficiary of
record in the Trust Register as the absolute owner of such Litigation Trust Interests for the
purpose of receiving distributions and payment thereon or on account thereof and for all other
purposes whatsoever and the Litigation Trustee shall not be charged with having received notice
of any claim or demand to such Litigation Trust Interests or the interest therein of any other
Person.

2.8 Issuance of Certificates Upon Transfer.

In the event certificates representing Litigation Trust Interests are created, subject
to the conditions of Section 2.5(a) hereunder, whenever any certificate shall be presented for
transfer or exchange, the Litigation Trustee shall cause the Registrar to issue, authenticate and
deliver in exchange therefor, the certificate for the Litigation Trust Interest(s) that the person
presenting such certificates shall be entitled to receive.

2.9 Mutilated, Defaced, Lost, Stolen or Destroved Certificates.

In the event certificates representing Litigation Trust Interests are created, if a
Litigation Trust Beneficiary claims that his/her certificate (the “Original Certificate) has been
mutilated, defaced, lost, stolen or destroyed, the Litigation Trustee shall issue, and the Registrar
shall authenticate, a replacement certificate if such Litigation Trust Beneficiary submits a
notarized affidavit certifying that (i) he/she is the true, lawful, present and sole owner of the
Original Certificate, (i1) he/she has diligently searched all of his/her financial and other records
and the Original Certificate is nowhere to be found, (iii) the Original Certificate and any rights or
interests therein were not endorsed, and have not been pledged, sold, delivered, transferred or
assigned under any agreement, hypothecated or pledged for any loan, or disposed of in any
manner by the Litigation Trust Beneficiary or on his/her behalf, (iv) no other Person or other
entity has any right, title, claim, equity or interest in, to, or respecting the Original Certificate and
(v) in the event of the recovery of the Original Certificate at any time after the issuance of a new
certificate in exchange thereof, the Litigation Trust Beneficiary will cause the recovered Original
Certificate to be returned to the Litigation Trust, or its successor, for cancellation. In addition,
such Litigation Trust Beneficiary will indemnify, and if required by the Litigation Trustee or the
Registrar, provide a bond or other security sufficient in the reasonable judgment of the Litigation
Trustee, the Registrar or any authenticating agent, from any loss which any of them may suffer if
the Original Certificate is replaced, including a loss resulting from the assertion by any entity or
Person of the right to payment under the Original Certificate. Such Litigation Trust Beneficiary
shall pay reasonable charges established by the Litigation Trustee and the Registrar for the
purpose of reimbursing the Litigation Trust and the Registrar for the expenses incident thereto,
including any tax or other governmental charges. The Litigation Trustee shall incur no liability
to anyone by reason of anything done or omitted to be done by it in good faith under the
provisions of this Section 2.9. All Litigation Trust Interests shall be held and owned upon the
express condition that the provisions of this Section 2.9 are exclusive in respect of the
replacement or payment of mutilated, defaced, lost, stolen or destroyed certificates and shall, to
the extent permitted by law, preclude any and all other rights or remedies respecting such
replacement or the payment in respect thereto. Any duplicate certificate issued pursuant to this
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Section 2.9 shall constitute original interests in the Litigation Trust and shall be entitled in the
manner provided herein to equal and proportionate benefits with all other Litigation Trust
Interests issued hereunder in any monies or property at the time held by the Litigation Trustee for
the benefit of the Litigation Trust Beneficiaries. The Litigation Trustee and the Registrar shall
not treat the Original Certificate as outstanding.

2.10  Cash-Out Option.

The Litigation Trustee may negotiate with one or more third parties one or more
offers to purchase Litigation Trust Interests from the Litigation Trust Beneficiaries, at the option
of each Litigation Trust Beneficiary.

ARTICLE 3

THE LITIGATION TRUSTEE

3.1 Litigation Trust Proceeds.

All recoveries and proceeds from the Litigation Trust Assets collected by the
Litigation Trustee shall be added to the assets of the Litigation Trust (the “Litigation Trust
Proceeds™) and held as a part thereof (and which title shall be vested in the Litigation Trustee).

32 Collection of Income.

The Litigation Trustee shall collect all income earned with respect to the assets of
the Litigation Trust, which shall thereupon be added to the assets of the Litigation Trust and held
as a part thereof (and which title shall be vested in the Litigation Trust).

33 Pavment of Litigation Trust Expenses.

(a) The Litigation Trustee shall maintain a litigation expense fund (the
“Litigation Expense Fund”) and expend the assets of the Litigation Expense Fund (i) as are
reasonably necessary to meet contingent liabilities and to maintain the value of the assets of the
Litigation Trust during liquidation, (ii) to pay reasonable administrative expenses (including but
not limited to, the costs and expenses of the Litigation Trustee (including reasonable fees, costs,
and expenses of professionals), any taxes imposed on the Litigation Trust or fees and expenses in
connection with, arising out of or related to the Litigation Trust Assets, (iii) reimburse NewCo,
the Reorganized Debtors, HVM and their officers, directors and managers for all reasonable
costs and expenses incurred as a third party in connection with any cause of action or proceeding
pursued by or otherwise involving the Litigation Trust and the Litigation Trust Assets or as a
defendant in relation to a claim that has been released pursuant to the Plan, as detailed in section
6.17(f) of the Plan; and (iv) to satisfy other liabilities incurred or assumed by the Litigation Trust
(or to which the assets are otherwise subject) in accordance with the Plan or this Litigation Trust
Agreement.

(b) Subject to Section 1.6 herein, the Litigation Trustee may retain from the
Litigation Trust Proceeds and add to the Litigation Expense Fund, at any time and from time to
time, such amounts as the Litigation Trustee deems reasonable and appropriate to ensure that the
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Litigation Expense Fund will be adequate to meet the expenses and liabilities described in
subsection (a) of this Section.

(© Notwithstanding any other provision of this Litigation Trust Agreement to
the contrary, the Litigation Trustee shall not be required to take any action or enter into or
maintain any claim, demand, action or proceeding relating to the Litigation Trust unless it shall
have sufficient funds in the Litigation Expense Fund for that purpose.

34 Distributions.

The Litigation Trustee shall distribute the net distributable assets of the Litigation
Trust to the Litigation Trust Beneficiaries in accordance with the provisions of Article 6.

35 Tenure, Removal and Replacement of the Litigation Trustee.

(a) Each Litigation Trustee will serve until resignation and the appointment of
a successor pursuant to subsection (b) below, removal pursuant to subsection (c¢) below, or death
(if applicable).

(b) The Litigation Trustee may resign by giving not less than sixty (60) days’
prior written notice to the Litigation Trust Beneficiaries. Such resignation will become effective
on the later to occur of: (i) the day specified in such notice and (i1) the appointment ot a
successor trustee as provided herein and the acceptance by such successor trustee of such
appointment. If a successor trustee is not appointed or does not accept its appointment within
sixty (60) days following delivery of notice of resignation, the Litigation Trustee may file a
motion with the Bankruptcy Court, upon notice and hearing, for the appointment of a successor
trustee;

(©) The Special Servicer and the Creditors’ Committee will select, by mutual
agreement, the Original Trustee. The Special Servicer (or its designated representative) and the
Creditors’ Committee (or its designated representative after the dissolution of the Creditors’
Committee) will not replace the Original Trustee or any subsequent Litigation Trustee unless
mutually agreed upon by the Special Servicer (or its designated representative) and the
Creditors’ Committee (or its designated representative after the dissolution of the Creditors’
Committee); provided, however, the Original Trustee and any subsequent Litigation Trustee may
be removed for cause by the affirmative vote of the holders of not less than two-thirds of the
Class A Interests and the affirmative vote of the holders of not less than two-thirds of the Class B
Interests, by written consent or at the meeting of holders of the Litigation Trust Interests called
for the purpose of removing the Litigation Trustee, and such removal shall become effective on
the date action is taken by the holders of the Litigation Trust Interests;

(d) In the event of the death (in the case of a Litigation Trustee that is a
natural person), dissolution (in the case of a Litigation Trustee that is not a natural person),
resignation pursuant to Section 3.5(b) hereof, incompetency, or removal of the Litigation Trustee
pursuant to Section 3.5(c) hereof, the Special Servicer (or its designated representative, or, in the
event there is no designated representative, the holders of the majority of the Class A Interests)
and the Creditors’ Committee (or its designated representative after the dissolution of the

10
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Creditors’ Committee) will select, by mutual agreement, a successor Litigation Trustee. Such
appointment shall specify the date on which such appointment shall be effective;

(e) Immediately upon the appointment of any successor trustee, all rights,
powers, duties, authority, and privileges of the predecessor Litigation Trustee hereunder will be
vested in and undertaken by the successor trustee without any further act. The successor
Litigation Trustee will not be liable personally for any act or omission of the predecessor
Litigation Trustee;

() Upon the appointment of a successor trustee, the predecessor Litigation
Trustee (or the duly appointed legal representative of a deceased Litigation Trustee) shall, if
applicable, when requested in writing by the successor trustee, execute and deliver an instrument
or instruments conveying and transferring to such successor trustee upon the trust herein
expressed, without recourse to the predecessor Litigation Trustee, all the estates, properties,
rights, powers and trusts of such predecessor Litigation Trustee, and shall duly assign, transfer,
and deliver to such successor trustee all property and money held hereunder, and all other assets
and documents relating to the Litigation Trust, the Litigation Trust Assets, or the Litigation Trust
Interests then in its possession and held hereunder.

3.6 Acceptance of Appointment by Successor Litigation Trustee.

Any successor trustee appointed hereunder shall execute an instrument accepting
such appointment and assuming all of the obligations of the predecessor Litigation Trustee
hereunder and thereupon the successor trustee shall, without any further act, become vested with
all the estates, properties, rights, powers, trusts, and duties of its predecessor in the Litigation
Trust hereunder with like effect as if originally named herein.

3.7 Role of the Litigation Trustee.

In furtherance of and consistent with the purpose of the Litigation Trust and the
Plan, the Litigation Trustee, subject to the terms and conditions contained herein and in the Plan,
shall have the power to (i) prosecute, compromise and settle, abandon or dismiss for the benefit
of the Litigation Trust Beneficiaries all claims, rights and causes of action transferred to the
Litigation Trustee (whether such suits are brought in the name of the Litigation Trustee or
otherwise), and (ii) otherwise perform the functions and take the actions provided or permitted in
the Plan or in this Litigation Trust Agreement. In all circumstances, the Litigation Trustee shall
act in the best interests of all the Litigation Trust Beneficiaries of the Litigation Trust and in
furtherance of the purpose of the Litigation Trust.

3.8 Authority of Litigation Trustee.

Subject to any limitations contained herein or in the Plan, the Litigation Trustee
shall have the following powers and authorities.

(a) hold legal title to any and all rights of the holders of the Litigation Trust
Interests in or arising from the Litigation Trust Assets, including, without limitation, collecting,
receiving any and all money and other property belonging to the Litigation Trust and the right to

11
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vote any claim or interest relating to a Litigation Trust Asset in a case under the Bankruptcy
Code and receive any distribution therein;

(b) perform the duties, exercise the powers, and assert the rights of a trustee
under sections 704 and 1106 of the Bankruptcy Code, including, without limitation,
commencing, prosecuting or settling causes of action, enforcing contracts or asserting claims,
defenses, offsets and privileges;

(c) protect and enforce the rights to the Litigation Trust Assets by any method
deemed appropriate including, without limitation, by judicial proceedings or pursuant to any
applicable bankruptcy, insolvency, moratorium or similar law and general principles of equity;

(d) obtain reasonable insurance coverage with respect to the liabilities and
obligations of the Litigation Trustee under this Litigation Trust Agreement (in the form of an
errors and omissions policy or otherwise);

(e) obtain insurance coverage with respect to real and personal property that
may become assets of the Litigation Trust, if any;

() retain and pay such counsel and other professionals, including, without
limitation, any professionals previously retained by the Creditors” Committee, or the Special
Servicer, as the Litigation Trustee shall select to assist the Litigation Trustee in its duties, on
such terms as the Litigation Trustee deems reasonable and appropriate, without Bankruptcy
Court approval; the Litigation Trustee may commit the Litigation Trust to and shall pay such
counsel and other professionals reasonable compensation for services rendered and reasonable
and documented out-of-pocket expenses incurred;

(2) retain and pay an independent public accounting firm to perform such
reviews and/or audits of the financial books and records of the Litigation Trust as may be
required by the SEC and applicable securities laws and as may be reasonable and appropriate in
the Litigation Trustee’s discretion and to prepare and file any tax returns, informational returns,
or periodic or current reports as required by applicable securities laws, for the Litigation Trust as
may be required; the Litigation Trustee may commit the Litigation Trust to and shall pay such
independent public accounting firm reasonable compensation for services rendered and
reasonable and documented out-of-pocket expenses incurred;

(h) retain and pay such third parties to assist the Litigation Trustee in carrying
out its powers and duties under this Litigation Trust Agreement; the Litigation Trustee may
commit the Litigation Trust to and shall pay all such persons or entities reasonable compensation
for services rendered and reasonable and documented out-of-pocket expenses incurred, as well as
commit the Litigation Trust to indemnify any such parties in connection with the performance of
services (provided that such indemnity shall not cover any losses, costs, damages, expenses or
liabilities that result from the recklessness, gross negligence, willful misconduct, or knowing
violation of law by such party);

(1) waive any privilege (including the Privileges) or any defense on behalf of
the Litigation Trust or, with respect to the Litigation Trust Assets, the Debtors or ESI, as
applicable;

12
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) compromise, adjust, arbitrate, sue on or defend, pursue, prosecute
abandon, exercise rights, powers, and privileges with respect to, or otherwise deal with and
settle, in accordance with the terms set forth herein, all causes of action in favor of or against the
Litigation Trust; provided, however, that any settlement that (i) exceeds $1,000,000 with respect
to a Litigation Trust Asset or (ii) involves a Litigation Trust Asset that has an alleged claim
amount exceeding $1,000,000, shall be subject to approval by the Bankruptcy Court, upon notice
to the Litigation Trust Beneficiaries;

(k) avoid and recover transfers of the Debtor’s property as provided for in the
Plan as may be permitted by the Bankruptcy Code or applicable state law;

8] coordinate with the Plan Administrator, or the Reorganized Debtors or
ESI, as applicable, to execute offsets, assert counterclaims against holders of Claims, establish
reserves for Disputed Claims, and make determinations as to pro rata calculations, as may be
provided for in the ESI Settlement, the Plan or the Confirmation Order; provided, however, that
the Litigation Trustee shall defer to the Plan Administrator, or the Reorganized Debtors or ESI,
as applicable, with respect to matters that the Plan authorizes the Plan Administrator, or the
Reorganized Debtors or ESI, to undertake;

(m) invest any moneys held as part of the Litigation Trust in accordance with
the terms of Section 3.15 hereof, limited, however, to such investments that are consistent with
the Litigation Trust’s status as a liquidating trust within the meaning of Treasury Regulation
Section 301.7701-4(d) and in accordance with Rev. Proc 94-45, 1994-2 C.B. 684;

(n) request any appropriate tax determination with respect to the Litigation
Trust, including, without limitation, a determination pursuant to section 505 of the Bankruptcy
Code;

(0) subject to applicable securities laws, if any, establish and maintain a
website for the purpose of providing notice of Litigation Trust activities in lieu of sending
written notice to holders of Litigation Trust Interests, subject to providing notice of such website
to such holders;

P seek the examination of any entity, subject to the provisions of the Federal
Rules of Evidence or any other applicable law or rule; and

() take or refrain from taking any and all other actions that the Litigation
Trustee, reasonably deems necessary or convenient for the continuation, protection and
maximization of the Litigation Trust Assets or to carry out the purposes hereof.

39 Limitation of Litigation Trustee’s Authority.

(a) Notwithstanding anything herein to the contrary, the Litigation Trustee
shall not (i) be authorized to engage in any trade or business, (ii) take such actions inconsistent
with the orderly liquidation of the assets of the Litigation Trust as are required or contemplated
by applicable law, the Plan and this Litigation Trust Agreement, or (iii) be authorized to engage
in any investments or activities inconsistent with the treatment of the Litigation Trust as a
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liquidating trust within the meaning of Treasury Regulation Section 301.7701-4(d) and in
accordance with Rev. Proc. 94-45, 1994-2 C.B. 684.

(b) The Litigation Trust shall not hold 50% or more of the stock (in either
vote or value) of any entity that is treated as a corporation for federal income tax purposes, nor
be the sole member of a limited liability company, nor have any interest in an entity that is
treated as a partnership for federal income tax purposes, unless such stock, membership interest,
or partnership interest was obtained involuntarily or as a matter of practical economic necessity
in order to preserve the value of the assets of the Litigation Trust.

3.10 Books and Records.

(a) The Litigation Trustee shall maintain books and records relating to the
assets of the Litigation Trust and income of the Litigation Trust and the payment of expenses of,
and liabilities of claims against or assumed by, the Litigation Trust in such detail and for such
period of time as may be necessary to enable it to make full and proper accounting in respect
thereof. Such books and records shall be maintained on a modified cash or other comprehensive
basis of accounting necessary to facilitate compliance with the tax reporting and securities law
requirements of the Litigation Trust. Nothing in this Litigation Trust Agreement requires the
Litigation Trustee to file any accounting or seek approval of any court with respect to the
administration of the Litigation Trust, or as a condition for managing any payment or distribution
out of the assets of the Litigation Trust.

(b) The Litigation Trust Beneficiaries and their duly authorized
representatives shall have the right, upon reasonable prior written notice to the Litigation
Trustee, to inspect and, at the sole expense of such Litigation Trust Beneficiary seeking the
same, make copies of the books and records relating to the Litigation Trust on any business day
and as often as may be reasonably be desired, in each case for a purpose reasonably related to
such Litigation Trust Beneficiary’s interest in the Litigation Trust.

3.11 Inquiries into Trustee’s Authority.

Except as otherwise set forth in the Litigation Trust or in the Plan, no Person
dealing with the Litigation Trust shall be obligated to inquire into the authority of the Litigation
Trustee in connection with the protection, conservation or disposition of the Litigation Trust
Assets.

3.12  Compliance with Laws.

Any and all distributions of assets of the Litigation Trust and proceeds of
borrowings, if any, shall be in compliance with applicable laws, including, without limitation,
applicable federal and state securities laws.

3.13 Compensation of the Litigation Trustee.

Notwithstanding anything to the contrary contained herein, the Litigation Trustee
shall be reasonably compensated for its services, and reimbursed for its reasonable expenses, in
accordance with the agreement reached between the Litigation Trustee and the Debtors on or
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prior to the date hereof, subject, however, to the Litigation Trustee submitting copies of its
professional fee invoices to the Special Servicer and the Creditors” Committee (or its designated
representative). The Special Servicer or the Creditors” Committee (or its designated
representative) may object to the reasonableness of the fees, costs and expenses included in
Litigation Trustee’s invoices, provided that, any such objection shall be forever waived and
barred unless it is filed with the Bankruptcy Court and served on the Litigation Trustee no later
than fifteen (15) days after receipt by the Special Servicer or the Creditors’ Committee (or its
designated representative) of the Litigation Trustee’s professional fee invoice. If such objection
is received, it shall be resolved by agreement of the Special Servicer, the Creditors” Committee
(or its designated representative) and the Litigation Trustee or by the Bankruptcy Court, upon
notice to the Litigation Trust Beneficiaries.

3.14 Reliance by Litigation Trustee.

Except as otherwise provided herein:

(a) the Litigation Trustee may rely, and shall be protected in acting upon, any
resolution, certificate, statement, instrument, opinion, report, notice, request, consent, order, or
other paper or document believed by the Litigation Trustee to be genuine and to have been
signed or presented by the proper party or parties; and

(b) Persons dealing with the Litigation Trustee shall look only to the assets of
the Litigation Trust to satisfy any liability incurred by the Litigation Trustee to such Person in
carrying out the terms of this Litigation Trust Agreement, and the Litigation Trustee shall not
have any personal obligation to satisfy any such liability.

3.15 Investment and Safekeeping of Litigation Trust Assets.

The Litigation Trustee shall invest all assets transferred to the Litigation Trust
(other than Litigation Trust Assets), all Litigation Trust Proceeds, the Litigation Expense Fund
and all income earned by the Litigation Trust (pending periodic distributions in accordance with
the provisions of the Plan) only in Cash, cash equivalents, U.S. Treasury securities, money
market investments, and similar investments; provided, however, that (a) the scope of any such
permissible investments shall be limited to include only those investments, or shall be expanded
to include any additional investments, as the case may be, that a liquidating trust within the
meaning of Treasury Regulation Section 301.7701-4(d) may be permitted to hold, pursuant to the
Treasury Regulations, or any modification in the guidelines of the United States Internal
Revenue Service (the “IRS”) , whether set forth in IRS rulings, other IRS pronouncements or
otherwise, (b) the Litigation Trustee may retain any Litigation Trust Proceeds received that are
not Cash only for so long as may be required for the prompt and orderly liquidation of such
assets in Cash; and (c) under no circumstances, shall the Litigation Trustee segregate the assets
of the Litigation Trust on the basis of classification of the holders of Litigation Trust Interests,
other than with respect to Distributions to be made on account of Disputed Claims in accordance
with the provisions of the Plan.
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3.16 Standard of Care: Exculpation.

Neither the Litigation Trustee nor any of its duly designated agents or
representatives or professionals shall be liable for any act or omission taken or omitted to be
taken by the Litigation Trustee in good faith, other than acts or omissions resulting from the
Litigation Trustee’s own gross negligence, recklessness, willful misconduct, or knowing
violation of law. The Litigation Trustee may, in connection with the performance of its
functions, and in its sole and absolute discretion, consult with its attorneys, accountants, financial
advisors and agents, and shall not be liable for any act taken, omitted to be taken, or suffered to
be done in accordance with advice or opinions rendered by such Persons. Notwithstanding such
authority, the Litigation Trustee shall be under no obligation to consult with its attorneys,
accountants, financial advisors or agents, and its good faith determination not to do so shall not
result in the imposition of liability on the Litigation Trustee, unless such determination is based
on gross negligence, recklessness, willful misconduct, or knowing violation of law.

ARTICLE 4

[INTENTIONALLY OMITTED]

ARTICLE 5

TAX MATTERS

5.1 Federal Income Tax Reporting.

(a) Subject to definitive guidance from the IRS or a court of competent
jurisdiction to the contrary (including receipt by the Litigation Trustee of a private letter ruling if
the Litigation Trustee so requests one, or the receipt of an adverse determination by the IRS upon
audit if not contested by the Litigation Trustee), the Litigation Trustee shall file returns for the
Litigation Trust as a grantor trust pursuant to Treasury Regulation Section 1.671-4(a) and in
accordance with this Article 5. The Litigation Trustee shall also annually send to each Litigation
Trust Beneficiary a separate statement setting forth such Litigation Trust Beneficiary’s share of
items of income, gain, loss, deduction, or credit and will instruct all such holders to report such
items on their federal income tax returns or to forward the appropriate information to such
Litigation Trust Beneficiary’s underlying beneficial owners with instructions to utilize such
information in preparing their federal income tax returns.

(b) As soon as practicable after the Effective Date, but in no event later than
sixty (60) days thereafter, (i) the Litigation Trustee, in consultation with the Creditors’
Committee, ESI and the Debtors (or the Reorganized Debtors, as the case may be), will
determine the fair market value as of the Effective Date of all assets transferred to the Litigation
Trust, and such determined fair market value shall be used by the Reorganized Debtors, the
Litigation Trust, the Litigation Trustee and the Litigation Trust Beneficiaries for all tax purposes,
and (ii) the Litigation Trustee shall make such valuation available from time to time to all parties
to the Litigation Trust, to the extent relevant to such parties for tax purposes, and shall be used
consistently by such parties for all United States federal income tax purposes. The Litigation
Trustee shall also file (or cause to be filed) any other statements, returns or disclosures relating to
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the Litigation Trust that are required by any governmental unit and pay taxes, if any, properly
payable by the Litigation Trust.

() The Litigation Trustee may request an expedited determination of taxes of
the Litigation Trust under section 505(b) of the Bankruptcy Code for all returns filed for, or on
behalf of, the Litigation Trust for all taxable periods through the effective date of the dissolution
of the Litigation Trust.

(d) For federal income tax purposes, the Reorganized Debtors, ESI, the
Litigation Trustee, and the Litigation Trust Beneficiaries will treat the transfer of assets to the
Litigation Trust and issuance of Litigation Trust Interests as a deemed transfer by the Debtors
and ESI of the assets to the Litigation Trust Beneficiaries, followed by a deemed transfer of such
assets by the Litigation Trust Beneficiaries to the Litigation Trust in exchange for direct or
indirect beneficial interests in the Litigation Trust; provided, however, that the Litigation Trust
Assets will be subject to any post-Effective Date obligations incurred by the Litigation Trust
relating to the pursuit of Litigation Trust Assets.

(e) For federal income tax purposes, the Litigation Trust Beneficiaries will be
treated as the grantors, deemed owners and beneficiaries of the Litigation Trust. The foregoing
treatment shall also apply to the extent permitted by applicable law, for state and local tax
purposes.

5.2 Allocations of Litigation Trust Taxable Income.

(a) Allocations of Litigation Trust taxable income or loss of the Litigation
Trust shall be allocated by reference to the manner in which an economic gain or loss would be
borne immediately after a hypothetical liquidating distribution of the remaining Litigation Trust
Assets. The tax book value of the Litigation Trust Assets for purpose of this paragraph shall
equal their fair market value on the Effective Date, adjusted in accordance with tax accounting
principles prescribed by the United States Internal Revenue Code, the applicable Treasury
Regulations and other applicable administrative and judicial authorities and pronouncements.

(b) To the extent of any transfers of Litigation Trust Interests in accordance
with Section 2.5(a) herein, the Litigation Trustee shall promptly establish a standard convention
for allocating and apportioning taxable income and loss between a transferor and its transferee
and shall not be required to so allocate and apportion based on the actual Litigation Trust
activities prior and subsequent to the date of any transfer. The Litigation Trustee shall notify the
Litigation Trust Beneficiaries of the convention adopted promptly after such adoption. The
Litigation Trustee shall use its discretion to establish a fair and equitable convention to apply and
may, but is not required to, adopt a monthly, quarterly or similar record date convention.
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ARTICLE 6

DISTRIBUTIONS

6.1 Annual Distribution; Withholding.

The Litigation Trustee shall distribute at least annually to the Litigation Trust
Beneficiaries all net cash income plus all net cash proceeds from the liquidation of assets;
provided, however, that the Litigation Trust may retain such amounts (i) as are reasonably
necessary to maintain reserves for distributions to holders of Disputed Claims that may be
entitled to Litigation Trust Interests upon allowance of such claims, (ii) as are reasonably
necessary to meet contingent liabilities and to maintain the value of the assets of the Litigation
Trust during liquidation, (iii) to pay or reserve for reasonable administrative expenses (including
the costs and expenses of the Litigation Trust and the Litigation Trustee and the fees, costs and
expenses of all professionals retained by the Litigation Trustee, and any taxes imposed on the
Litigation Trust or in respect of the assets of the Litigation Trust), and (iv) to satisfy other
liabilities incurred or assumed by the Litigation Trust (or to which the assets are otherwise
subject) in accordance with the Plan or this Litigation Trust Agreement. All such distributions
shall be in accordance with the proceeds waterfall set forth on Exhibit A hereto and shall be
based on the number of Litigation Trust Interests held by a Litigation Trust Beneficiary
compared with the aggregate number of Litigation Trust Interests outstanding, subject to the
terms of the ESI Settlement Order, the Plan, the Confirmation Order and this Litigation Trust
Agreement. The Litigation Trustee may withhold from amounts distributable to any Person any
and all amounts, determined in the Litigation Trustee’s reasonable sole discretion, to be required
by any law, regulation, rule, ruling, directive or other governmental requirement.

6.2 Manner of Payment or Distribution.

(a) All distributions made by the Litigation Trustee to holders of Litigation
Trust Interests shall be payable to the holders of Litigation Trust Interests of record as of the 20th
day prior to the date scheduled for the distribution, unless such day is not a Business Day, then
such day shall be the following Business Day. If the distribution shall be in Cash, the Litigation
Trustee shall distribute such Cash by wire, check, or such other method as the Litigation Trustee
deems appropriate under the circumstances.

(b) All or a portion of the initial Litigation Trust Assets Recoveries shall first
be used to repay the Litigation Trust Funding Reimbursement (as described in Art. I, Section
1.91 and Art. VI, Section 6.17(f) of the Plan) or such other treatment as agreed to by the Special
Servicer and the Litigation Trustee, and then such proceeds shall be distributed to the Litigation
Trust Beneficiaries as provided for herein. To the extent that the Reorganized Debtors or ESI
become liable for the payment of any Claims arising under section 502(h) of the Bankruptcy
Code on account of Litigation Trust Assets Recoveries, the Litigation Trustee will be responsible
for making Distributions on account of such Claims pursuant to Section 8.2 herein.

(c) All Litigation Trust Assets Recoveries, after payment of the Litigation
Trust Funding Reimbursement, distributed to Litigation Trust Beneficiaries shall be made in
accordance with the proceeds waterfall set forth on Exhibit A hereto.
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6.3 Delivery of Litigation Trust Distributions.

All distributions under this Litigation Trust Agreement to any holder of Litigation
Trust Interests shall be made at the address of such holder as set forth in the Trust Register or at
such other address or in such other manner as such holder of Litigation Trust Interests shall have
specified for payment purposes in a written notice to the Litigation Trustee and the Registrar at
least 20 days prior to such distribution date. In the event that any distribution to any holder is
returned as undeliverable, the Litigation Trustee shall be entitled to rely on the most current
information available from the Plan Administrator to determine the current address of such
holder, but no distribution to such holder shall be made unless and until the Litigation Trustee
has determined the then current address of such holder, at which time such distribution shall be
made to such holder without interest; provided, however, that such undeliverable or unclaimed
distributions shall be deemed unclaimed property at the expiration of one year from the date of
distribution. The Litigation Trustee shall reallocate the undeliverable and unclaimed
distributions for the benefit of all other Litigation Trust Beneficiaries.

6.4 Cash Distributions.

No Cash distributions shall be required to be made to any Litigation Trust
Beneficiary in an amount less than $100.00. Any funds so withheld and not distributed shall be
held in reserve and distributed in subsequent distributions. Notwithstanding the foregoing, all
Cash shall be distributed in the final distribution of the Litigation Trust.

ARTICLE 7

INDEMNIFICATION

7.1 Indemnification of Litigation Trustee.

(a) To the fullest extent permitted by law, the Litigation Trust, to the extent of
its assets legally available for that purpose, shall indemnify and hold harmless the Litigation
Trustee and each of their respective directors, members, shareholders, partners, officers, agents,
employees, attorneys and other professionals (collectively, the “Indemnified Persons™) from and
against any and all losses, costs, damages, reasonable and documented out-of-pocket expenses
(including, without limitation, fees and expenses of attorneys and other advisors and any court
costs incurred by any Indemnified Person) or liability by reason of anything any Indemnified
Person did, does, or refrains from doing for the business or affairs of the Litigation Trust, except
to the extent that the loss, cost, damage, expense or liability resulted primarily from the
Indemnified Person’s recklessness, gross negligence, willful misconduct, or knowing violation of
law. To the extent reasonable, the Litigation Trust shall pay in advance or reimburse reasonable
and documented out-of-pocket expenses (including advancing reasonable costs of defense)
incurred by the Indemnified Person who is or is threatened to be named or made a defendant or a
respondent in a proceeding concerning the business and affairs of the Litigation Trust.

(b) Any Indemnified Person may waive the benefits of indemnification under
this Section 7.1, but only by an instrument in writing executed by such Indemnified Person.
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(c) The rights to indemnification under this Section 7.1 are not exclusive of
other rights which any Indemnified Person may otherwise have at law or in equity, including
without limitation common law rights to indemnification or contribution. Nothing in this Section
7.1 will affect the rights or obligations of any Person (or the limitations on those rights or
obligations) under this Litigation Trust Agreement, or any other agreement or instrument to
which that Person is a party.

ARTICLE 8

NET LITIGATION TRUST RECOVERY

8.1 No Effect on Mutuality.

Notwithstanding anything contained in this Litigation Trust Agreement to the
contrary, nothing herein shall affect the mutuality of obligations, if any, of any holder of any
Claim under section 553 of the Bankruptcy Code.

8.2 Section 502(h).

Notwithstanding anything contained in the Plan or this Litigation Trust
Agreement to the contrary, in the event that a compromise and settlement of a Litigation Trust
Asset or a Final Order with respect to a Litigation Trust Asset provides for the allowance of a
Claim pursuant to section 502(h) of the Bankruptcy Code against one or more of the Debtors or
ESI, the Distributions to be made on account of such Claim pursuant to the Plan shall be funded
by the Litigation Trust, in the amount(s), from time to time, that all similarly situated holders of
Claims are entitled to receive under the Plan.

83 Net Litigation Trust Recovery.

Notwithstanding anything contained in the Plan or this Litigation Trust
Agreement to the contrary, in the event that a defendant in a litigation brought by the Litigation
Trustee for and on behalf of the Litigation Trust (1) i1s required by a Final Order to make payment
to the Litigation Trust (the “Judgment Amount”) and (ii) is permitted by a Final Order to assert a
right of setoff under sections 553, 555, 556, 559, 560 and 561 of the Bankruptcy Code or
applicable non-bankruptcy law against the Judgment Amount (a “Valid Setoft”), (y) such
defendant shall be obligated to pay only the excess, if any, of the Judgment Amount over the
Valid Setoff and (z) none of the Litigation Trust or the holders of the Litigation Trust Interests
shall be entitled to assert a claim against the Debtors or the Reorganized Debtors with respect to
the Valid Setoff.

ARTICLE 9
REPORTS TO LITIGATION TRUST BENEFICIARIES

9.1 Reports.

(a) The Litigation Trustee shall cause to be prepared, as applicable, either at
such times as may be required by the Exchange Act, if applicable, or, not less than annually,
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financial statements of the Litigation Trust, to be delivered to the Litigation Trust Beneficiaries
together with annual income tax reporting of the Litigation Trust. To the extent required by law,
the financial statements prepared as of the end of the fiscal year shall be audited by nationally
recognized independent accountants in accordance with U.S. generally accepted accounting
principles. The materiality and scope of audit determinations shall be established between the
Litigation Trustee and the appointed auditors with a view toward safeguarding the value of the
assets of the Litigation Trust, but nothing relating to the mutually agreed scope of work shall
result in any limitation of audit scope that would cause the auditors to qualify their opinion as to
scope of work with respect to such financial statements.

(b) Within ten (10) Business Days after the end of the relevant report
preparation period the Litigation Trustee shall cause any information reported pursuant to
Section 9.1(a) hereof to be mailed to such Litigation Trust Beneficiaries and to be filed with the
Bankruptcy Court.

(©) Any report required to be distributed by the Litigation Trustee under
Section 9.1(a) hereof shall also be distributed to the Persons listed in Section 12.6 hereof within
ten (10) Business Days of its distribution to the Litigation Trust Beneficiaries under Section
9.1(a) hereot. The Litigation Trustee may post any report required to be provided under this
Section 9.1 on a web site maintained by the Litigation Trustee in lieu of actual notice to the
Litigation Trust Beneficiaries (unless otherwise required by law) subject to providing notice to
the Persons listed in Section 12.6 herein.

ARTICLE 10

TERM; TERMINATION OF THE LITIGATION TRUST

10.1  Term: Termination of the Litigation Trust.

(a) The Litigation Trust shall have an initial term of five (5) years. The
Bankruptcy Court, upon motion by the Litigation Trustee, on notice with an opportunity for a
hearing, at least three (3) months before the expiration of the original term or any extended term,
may extend, for a fixed period, the term of the Litigation Trust if it is necessary to facilitate or
complete the liquidation of the assets of the Litigation Trust. The Bankruptcy Court may
approve multiple extensions of the term of the Litigation Trust.

(b) The Litigation Trust may be terminated earlier than its scheduled
termination if (i) the Bankruptcy Court has entered a Final Order closing all of or the last of the
Chapter 11 Cases pursuant to section 350(a) of the Bankruptcy Code; and (ii) the Litigation
Trustee has administered all assets of the Litigation Trust and performed all other duties required
by the Plan and the Litigation Trust.

10.2  Continuance of Trust for Winding Up.

After the termination of the Litigation Trust and for the purpose of liquidating and
winding up the affairs of the Litigation Trust, the Litigation Trustee shall continue to act as such
until its duties have been fully performed. Prior to the final distribution of all of the remaining
assets of the Litigation Trust, the Litigation Trustee shall be entitled to reserve from such assets
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any and all amounts required to provide for its own costs and expenses, in accordance with
Section 3.13 herein, until such time as the winding up of the Litigation Trust is completed. Upon
termination of the Litigation Trust, the Litigation Trustee shall retain for a period of three years
the books, records, Litigation Trust Beneficiary lists, the Trust Register, and certificates and
other documents and files that have been delivered to or created by the Litigation Trustee. At the
Litigation Trustee’s discretion, all of such records and documents may, but need not, be
destroyed at any time after three years from the completion and winding up of the affairs of the
Litigation Trust. Except as otherwise specifically provided herein, upon the termination of the
Litigation Trust, the Litigation Trustee shall have no further duties or obligations hereunder.

ARTICLE 11

AMENDMENT AND WAIVER

11.1 Amendment and Waiver.

(a) The Litigation Trustee may amend, supplement or waive any provision of,
this Litigation Trust Agreement, without notice to or the consent of any Litigation Trust
Beneficiary or the approval of the Bankruptcy Court: (i) to cure any ambiguity, omission, defect
or inconsistency in this Litigation Trust Agreement provided that such amendments, supplements
or waivers shall not adversely affect the distributions to be made under this Litigation Trust
Agreement to any of the Litigation Trust Beneficiaries, or adversely affect the U.S. federal
income tax status of the Litigation Trust as a “liquidating trust™; (i1) to comply with any
requirements in connection with the U.S. Federal income tax status of the Litigation Trust as a
“liquidating trust™; (iii) to comply with any requirements in connection with maintaining that the
Litigation Trust is not subject to registration or reporting requirements of the Exchange Act, or
the Investment Company Act; (1v) to make the Litigation Trust a reporting entity and, in such
event, to comply with any requirements in connection with satisfying the registration or reporting
requirements of the Exchange Act or the Investment Company Act; and (v) to evidence and
provide for the acceptance of appointment hereunder by a successor trustee in accordance with
the terms of this Litigation Trust Agreement and the Plan.

(b) Any substantive provision of this Litigation Trust Agreement may be
amended or waived by the Litigation Trustee, subject to the prior approval of the holders of a
majority of the Class A Interests and the holders of a majority of the Class B Interests, with the
approval of the Bankruptcy Court upon notice and an opportunity for a hearing; provided,
however, that no change may be made to this Litigation Trust Agreement that would adversely
affect the distributions to be made under this Litigation Trust Agreement to any of the Litigation
Trust Beneficiaries, or adversely affect the U.S. Federal income tax status of the Litigation Trust
as a “liquidating trust.” Notwithstanding this Section 11.1, any amendments to this Litigation
Trust Agreement shall not be inconsistent with the purpose and intention of the Litigation Trust
to liquidate in an expeditious but orderly manner the Litigation Trust Assets in accordance with
Treasury Regulation Section 301.7701-4( d).
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ARTICLE 12

MISCELLANEOUS PROVISIONS

12.1 Intention of Parties to Establish the Litigation Trust.

This Litigation Trust Agreement is intended to create a liquidating trust for
federal income tax purposes and, to the extent provided by law, shall be governed and construed
in all respects as such a trust and any ambiguity herein shall be construed consistent herewith
and, 1f necessary, this Litigation Trust Agreement may be amended in accordance with Section
11.1 herein to comply with such federal income tax laws, which amendments may apply
retroactively.

12.2  Reimbursement of Trust Litigation Costs.

If the Litigation Trustee or the Litigation Trust, as the case may be, is the
prevailing party in a dispute regarding the provisions of this Litigation Trust Agreement or the
enforcement thereof, the Litigation Trustee or the Litigation Trust, as the case may be, shall be
entitled to collect any and all costs, reasonable and documented out-of-pocket expenses and fees,
including attorneys’ fees, from the non-prevailing party incurred in connection with such dispute
or enforcement action. To the extent that the Litigation Trust has advanced such amounts, the
Litigation Trust may recover such amounts from the non-prevailing party.

12.3  Laws as to Construction.

This Litigation Trust Agreement shall be governed by and construed in
accordance with the laws of the State of New York, without regard to whether any conflicts of
law would require the application of the law of another jurisdiction.

12.4  Jursdiction.

Without limiting any Person or entity’s right to appeal any order of the
Bankruptcy Court or to seek withdrawal of the reference with regard to any matter, (i) the
Bankruptcy Court shall retain exclusive jurisdiction to enforce the terms of this Litigation Trust
Agreement and to decide any claims or disputes which may arise or result from, or be connected
with, this Litigation Trust Agreement, any breach or default hereunder, or the transactions
contemplated hereby, and (i1) any and all actions related to the foregoing shall be filed and
maintained only in the Bankruptcy Court, and the parties, including the Litigation Trust
Beneficiaries, and holders of Claims and Equity Interests, hereby consent to and submit to the
jurisdiction and venue of the Bankruptcy Court.

12.5 Severability.

If any provision of this Litigation Trust Agreement or the application thereof to
any Person or circumstance shall be finally determined by a court of competent jurisdiction to be
invalid or unenforceable to any extent, the remainder of this Litigation Trust Agreement, or the
application of such provision to Persons or circumstances other than those as to which it is held
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invalid or unenforceable, shall not be affected thereby, and such provision of this Litigation Trust
Agreement shall be valid and enforced to the fullest extent permitted by law.

12.6  Notices.

All notices, requests or other communications to the parties hereto shall be in
writing and shall be sufficiently given only if (i) delivered in person; (i1) sent by electronic mail
or facsimile communication (as evidenced by a confirmed fax transmission report); (iii) sent by
registered or certified mail, return receipt requested; or (iv) sent by commercial delivery service
or courier. Until a change of address is communicated, as provided below, all notices, requests
and other communications shall be sent to the parties at the following addresses or facsimile
numbers:

If to the Litigation Trustee, to:

Walker, Truesdell, Roth & Associates
380 Lexington Avenue, Suite 1014
New York, NY 10168

Attn: Hobart G. Truesdell

Email: htruesell@walkertruesdell.com

If to the Reorganized Debtors, to:

c/o HVM L.L.C.

100 Dunbar Street

Spartanburg, SC 29306

Attn: Gary A Delapp

Email: gdelapp@extendedstay.com

With a copy to:

Fried, Frank, Harris, Shriver & Jacobson LLP
One New York Plaza

New York, NY 10004

Attn: Jennifer Rodburg, Esq.

Email: Jennifer.rodburg@friedfrank.com

-and-

Gibson, Dunn & Crutcher LLP

200 Park Avenue

New York, NY 10166-0193

Attn: David M. Feldman, Esq.
Email: dfeldman(@gibsondunn.com

-and-
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Simpson Thacher & Bartlett LLP
425 Lexington Avenue

New York, NY 10017-3954
Attn: Mark Thompson, Esq.
Email: mthompson(@stblaw.com

If to ESI, to:

c/o HVM L.L.C.

100 Dunbar Street

Spartanburg, SC 29306

Attn: Gary A DeLapp

Email: gdelapplaextendedstay.com

With a copy to:

Weil, Gotshal & Manges LLP

767 Fifth Avenue

New York, NY 10153

Email: Jacqueline.marcus@weil.com

If to the Creditors’ Committee, to:

Hahn & Hessen LLP

488 Madison Avenue

New York, NY 10022

Attn: Mark T. Power, Esq. or Christopher Jarvinen, Esq.

Email: mpower{@hahnhessen.com or ¢jarvinen(@hahnhessen.com
If to the Special Servicer, to:

CWCapital Asset Management LLC
701 13th Street, NW, Suite 1000
Washington, D.C. 20005

Attn: Stephen Abelman

Email: sabelman(@cwecapital.com

With a copy to:

Venable LLC

750 East Pratt Street, Suite 900
Baltimore, MD 21202

Attn: Gregory A. Cross, Esq.
Email: gacross@venable.com
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All notices shall be effective and shall be deemed delivered: (i) if by personal delivery, delivery
service or courier, on the date of delivery; (i1) if by electronic mail or facsimile communication,
on the date of receipt or confirmed transmission of the communication; and (iii) if by mail, on
the date of receipt. Any party from time to time may change its address, facsimile number, or
other information for the purpose of notices to that party by giving notice specifying such change
to the other party hereto.

12.7  Fiscal Year.

The fiscal year of the Litigation Trust will begin on the first day of January and
end on the last day of December of each year.

12.8  Headings.

The section headings contained in this Litigation Trust Agreement are solely for
convenience of reference and shall not affect the meaning or interpretation of this Litigation
Trust Agreement or of any term or provision hereof.

12.9  Counterparts.

This Litigation Trust Agreement may be executed in any number of counterparts,
each of which shall be deemed to be an original instrument, but all together shall constitute one
agreement.

12.10 Confidentiality.

The Litigation Trustee and each successor trustee (each a “Covered Person™)
shall, during the period that they serve in such capacity under this Litigation Trust Agreement
and following either the termination of this Litigation Trust Agreement or such individual’s
removal, incapacity, or resignation hereunder, hold strictly confidential and not use for personal
gain any material, nonpublic information of or pertaining to any entity to which any of the assets
of the Litigation Trust relates or of which it has become aware in its capacity (the
“Information”), except to the extent disclosure is required by applicable law, order, regulation or
legal process. In the event that any Covered Person is requested or required (by oral questions,
interrogatories, requests for information or documents, subpoena, civil investigation, demand or
similar legal process) to disclose any Information, such Covered Person will furnish only that
portion of the Information, which the Covered Person, advised by counsel, is legally required
and exercise all reasonable efforts to obtain reliable assurance that confidential treatment will be
accorded the Information.

12.11 Entire Agreement.

This Litigation Trust Agreement (including the Recitals), the Plan, and the
Confirmation Order constitute the entire agreement by and among the parties hereto with respect
to the subject matter hereof, and there are no representations, warranties, covenants or
obligations except as set forth herein or therein. This Litigation Trust Agreement, the ESI
Settlement Order, the Plan and the Confirmation Order supersede all prior and contemporaneous
agreements, understandings, negotiations, discussions, written or oral, of the parties hereto,

26



09-13764-jlg Doc 1977-2 Filed 03/29/23 Entered 03/29/23 12:53:33 Exhibit B -
Litigation Trust Agreement Pg 31 of 38

relating to any transaction contemplated hereunder. Except as otherwise specifically provided
herein, in the Plan or in the Confirmation Order, nothing in this Litigation Trust Agreement is
intended or shall be construed to confer upon or to give any person other than the parties thereto
and their respective heirs, administrators, executors, successors, or assigns any right to remedies
under or by reason of this Litigation Trust Agreement.

REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
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IN WITNESS WHEREOF, the parties hereto have either executed and
acknowledged this Litigation Trust Agreement, or caused it to be executed and acknowledged on
their behalf by their duly authorized officers all as of the date first above written.

DEBTORS

By: m{ i?%&”éy 3 f”i-%’zsizgg& s

Title: Se¢ earvad “

ESI

CREDITORS’ COMMITTEE: Only with
respect to Section 1.2

By:
Title:

SPECIAL SERVICER: Only with respect to
Section 1.2

By:
Title:

LITIGATION TRUSTEE:

By:
Title:
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IN WITNESS WHEREOF, the parties hereto have either executed and
acknowledged this Litigation Trust Agreement, or caused it to be executed and acknowledged on
their behalf by their duly authorized officers all as of the date first above written.

DEBTORS

By:
Title:

By:
Title:

CREDITORS’ COMMITTEE: Only with

//

By:C_Z="C HRistpPHER. T ARVINEL
Title: Counsel

SPECIAL SERVICER: Only with respect to
Section 1.2

By:
Title:

LITIGATION TRUSTEE:

By:
Title:

US_ACTIVEM3449803\0844287.0004
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IN WITNESS WHEREOF, the parties hereto have either executed and
acknowledged this Litigation Trust Agreement, or caused it to be executed and acknowledged on
their behalf by their duly authorized officers all as of the date first above written.

DEBTORS

By:
Title:

CREDITORS’ COMMITTEE: Only with
respect to Section 1.2

By:
Title:

SPECIAL SERVICER: Only with respect to
Section 1.2

By Chtlynn HElallars [l ot
 Cownged # %%@/éz/ Seroncoe

LITIGATION TRUSTEE:

By:
Title:

US_ACTIVE3445803\0844287.0004
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IN WITNESS WHEREOF, the parties hereto have either executed and
acknowledged this Litigation Trust Agreement, or caused it to be executed and acknowledged on
their behalf by their duly authorized officers all as of the date first above written.

DEBTORS

By:
Title:

ESI

By:
Title:

CREDITORS’ COMMITTEE: Only with
respect to Section 1.2

By:
Title:

SPECIAL SERVICER: Only with respect to
Section 1.2

By:

Title:

LITIGATION TRUSTEE:
o7 8 Tpend &

By:

Title:

US_ACTIVE:\43449803\08\44287.0004
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EXHIBIT A

US_ACTIVE:\43449803108'44287.0004
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Tiers of Proceeds Proposed Sharing Mechanism

TIER I' First $142.5 million (minus the amount of any funds released
from the Mortgage Parties Indemnification Fund)® payable
100% to the Special Servicer.

Comprised of the sum of (i) Litigation Trust Funding ($10
million), (ii) settlement payment to M&T? ($4 million), (iii)
payment to the holders of allowed general unsecured claims
(Class 5) in the amount of 80% of such claims, up to a cap of
$450,000, (iv) half of settlement payment for accrued tax
liability (approximately $8 million), and (v) payment of
Mortgage Facility Deficiency Claim (approximately $120
million).

TIER I Next $4.2 million in proceeds is payable 100% to M&T
(representing settlement payment).

TIER 111 Next proceeds are payable 83% to the Special Servicer and
17% to the holders of claims related to the $3.3 billion in
mezzanine loans until Special Servicer has received the
aggregate amount of principal, contract interest (excluding
default interest) and the Mortgage Trust's costs and expenses,
including fees and reimbursement amounts of Special Servicer
and Successor Trustee ("Tier IV Threshold"). The specific
amount of the Tier IV Threshold will be calculated on the
Effective Date of the Plan, but the estimate aggregate
cumulative proceeds is approximately $246-$306 million.

TIER IV Proceeds received after Tier IV Threshold are payable 17% to
the Special Servicer and 83% to holders of claims related to
the $3.3 billion in mezzanine loans; provided further that after
the Special Servicer and the holders of claims related to the

The $142.5 million amount could be adjusted: (i) down, if less than $450,000 is paid to holders of allowed
general unsecured claims (Class 5) (the $142.5 million reflects such payments totaling $450,000); (i1) up or
down, depending upon the actual final amount of the settlement payment for accrued tax liability (the $142.5
million reflects such liability estimated at $8 million (i.e., one-half of the total settlement payment)); and (iii) up
or down, depending upon the actual final amount of the Debtors’ administrative expenses that will have an
impact on the amount of the Mortgage Facility Deficiency Claim.

As described in the Plan, on the Effective Date, the Debtors shall transfer $20 million to the Special Servicer
which shall hold such funds in the “Mortgage Parties Indemnification Fund”. Such fund will exist for a period
of six years from the Effective Date of the Plan. To the extent that any of the $20 million transferred to the
Mortgage Parties Indemnification Fund remains at the termination of six-year period, the balance of the
Mortgage Parties Indemnification Fund will be transferred to the Litigation Trust for distribution according to
the waterfall set forth herein.

Manufacturers and Traders Trust Company, in its capacity as Indenture Trustee for the Extended Stay Inc. 9-
7/8% Senior Subordinated Notes due 2011 (the “M&T™).

US_ACTIVE:\43449803\08'44287.0004
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$3.3 billion in mezzanine loans have received distributions
totaling 90% of the full amount of their respective claims, then
M&T and the holders of allowed general unsecured claims
(Class 5) will be entitled to share pro-rata based on their
remaining interest in the Litigation Trust, along with the
holders of claims related to the $3.3 billion in mezzanine
loans, in 83% of the proceeds from the Litigation Trust.






