
 

 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
FULCRUM BIOENERGY, INC., et al.  
 
            Debtors1 

 
Chapter 11 
 
Case No. 24-12008 (TMH) 
 
(Jointly Administered) 
 

SUPPLEMENTAL LIMITED OBJECTION TO DEBTORS’ MOTION  
TO SELL ASSETS FREE AND CLEAR OF CLAIMS, LIENS, AND ENCUMBRANCES 

Abeinsa Abener Teyma General Partnership (“AATGP”) and its parent Abengoa, S.A. 

(“Parent” and collectively with AATGP, “Abengoa”), by and through its undersigned counsel, 

hereby files this supplemental limited objection (this “Supplemental Objection”)2 to the proposed 

credit bid sale for certain of Fulcrum Bioenergy, Inc’s assets to PCL Administration LLC (“PCL”) 

(the “Credit Bid Sale”) pursuant to the Debtors’ Sale Motion, dated September 11, 2024 [D.I. 12] 

(the “Sale Motion”).  In support of this Supplemental Objection, Abengoa respectfully states as 

follows: 

PRELIMINARY STATEMENT 

1. Abengoa first became aware of the Credit Bid Sale approximately a week ago on 

November 14, 2024, when the Debtors filed a notice of hearing (the “Hearing”) for November 21, 

2024 [D.I. 260] (the “Sale Notice”).  Despite checking the docket frequently, Abengoa has not 

seen any proposed asset purchase agreement (or related transaction document) or proposed sale 

 
1  The Debtors and Debtors in possession in these chapter 11 cases, along with each debtor’s federal tax 

identification numbers are: Fulcrum BioEnergy, Inc. (3733); Fulcrum Sierra BioFuels, LLC (1833); Fulcrum 
Sierra Finance Company, LLC (4287); and Fulcrum Sierra Holdings, LLC (8498).  The location of the Debtors’ 
service address is: Fulcrum BioEnergy Inc., P.O. Box 220 Pleasanton, CA 94566. All Court filings can be 
accessed at: https://www.veritaglobal.net/Fulcrum. 

2  Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in (i) the 
Objection to Debtors’ Motion to Sell Assets Free and Clear of Claims, Liens, and Encumbrances dated October 
25, 2024 [D.I. 201] (the “Initial Objection”), attached hereto as Exhibit A (without exhibits) and incorporated 
herein by reference, or (ii) the Sale Motion, as applicable.  
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order filed with the Court.  So, at this juncture, it is literally impossible for Abengoa to know 

whether Abengoa has any concerns with, or objections to, the proposed Credit Bid Sale. 

2. Abengoa was also surprised to see that the agenda for the Credit Bid Sale filed 

yesterday [D.I. 269] stated that the Debtors had received no responses to the Sale Motion or the 

Sale Notice, and that the deadline to object to the Credit Bid Sale was October 25, 2024.  The 

timely Initial Objection filed by Abengoa has not been withdrawn and applies to any and all asset 

sales pursuant to the Sale Motion, which apparently now includes the Credit Bid Sale.  Of course 

the Debtors received no responses regarding the Credit Bid Sale—because there was (and still is) 

nothing substantive whatsoever filed or served in the Debtors’ bankruptcy cases to which parties-

in-interest, such as Abengoa, could respond. 

3. Shortly after the Debtors filed their agenda with respect to the Credit Bid Sale, 

Abengoa reached out to Debtors’ counsel requesting any document memorializing the Credit Bid 

Sale.  Counsel proposed that the order approving the Credit Bid Sale would include language 

similar to the language included in both the Biorefinery Sale Order and the Feedstock Sale Order, 

which resolved Abengoa’s Initial Objection as to those particular sales.  Although the apparent 

willingness of the Debtors, purported credit bid purchaser, and others to incorporate proposed 

language resolving this Supplemental Objection as to the Credit Bid Sale is appreciated, putting 

aside any comments that Abengoa may have to such language, without seeing the actual sale 

documents, Abengoa has no idea whether (or how) the Credit Bid Sale may affect its rights 

(including recoupment, setoff, and other defenses in the pending ICC Arbitration or otherwise), or 

whether any potential objection Abengoa may have to such sale could be resolved by inserting 

language into the proposed sale order. 
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4. Accordingly, Abengoa is forced to file this protective Supplemental Objection to 

preserve its rights.  However, Abengoa will continue to work with all parties in interest in an 

attempt to resolve any issues it may have with respect to the Credit Bid Sale.   

SUPPLEMENTAL LIMITED OBJECTION 

5. As detailed in the Initial Objection, Abengoa (and more specifically, AATGP) was 

the prime contractor for the Debtors’ most significant construction project and is one of the 

Debtors’ largest creditors other than holders of funded debt.  In pending prepetition litigation and 

arbitration, Abengoa and Fulcrum have asserted various claims against each other in excess of 

$100 million.  

6. Pursuant to the Initial Objection, Abengoa objected to the proposed Sale because 

the APA improperly purported to extinguish Abengoa’s recoupment and setoff rights and other 

defenses that might available to Abengoa under applicable law and allow them to assert those 

rights defensively should the purchaser of the Acquired Assets—including any of the Debtors’ 

causes of action—choose to pursue Fulcrum’s claims against Abengoa (which Abengoa continues 

to vigorously contest). 

7. Following a successful auction, this Court approved (a) an order [D.I. 264] 

(the “Biorefinery Sale Order”) approving the sale of the Biorefinery Assets (as defined in the 

Biorefinery Sale Order) to Switch, Ltd. (“Switch”) pursuant to the Biorefinery Purchase 

Agreement (as defined in the Biorefinery Sale Order), and (b) an order [D.I. 265] (the “Feedstock 

Sale Order” and collectively with the Biorefinery Sale Order, the “Sale Orders”) approving the 

sale of the Feedstock Assets (as defined in the Feedstock Sale Order) to Refuse, Inc. (“Refuse” 

and collectively with Switch, the “Purchasers”) pursuant to the Feedstock Purchase Agreement (as 

defined in the Feedstock Sale Order). 
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8. Abengoa’s Initial Objection with respect to the Sale Orders was ultimately resolved 

by inclusion of heavily-negotiated language acceptable to the Debtors, the Purchasers, and the 

Committee that, among other things, confirmed that the Debtors were not selling any claims, rights 

or causes of action belonging to the Debtors to the purchasers of the Debtors’ assets subject to the 

Biorefinery asset sale and the Feedstock asset sale.  See Biorefinery Sale Order ¶ 48; Feedstock 

Sale Order ¶ 21.  While Abengoa is hopeful that any concerns with respect to the Credit Bid Sale 

can be addressed by including similar language in the relevant sale documents, due process 

requires that, at a minimum, Abengoa be given a reasonable opportunity to review and respond to 

those documents once they are filed. 

RESERVATION OF RIGHTS 

9. Abengoa expressly reserves all of its rights in all respects, including, without 

limitation, its rights to supplement this Supplemental Objection, to object to any existing of future 

transaction proposed by the Debtors, PCL, or any other person or entity in connection with the 

Debtors’ bankruptcy cases, including the Credit Bid Sale or any proposed order approving the 

Credit Bid Sale, and to move for additional and further relief. 

CONCLUSION 

10. For the foregoing reasons, Abengoa respectfully requests that the Court enter an 

order (i) denying the Sale Motion with respect to the Credit Bid Sale or, in the alternative, 

modifying any relevant documentation or related sale order to cure the defects described herein 

and to expressly preserve Abengoa’s recoupment, defense, and setoff rights, and also to cure any 

other objection to the proposed Credit Bid Sale or related sale order or as may hereafter be asserted  
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by Abengoa, and (ii) granting such further and additional relief as the Court deems proper and just. 

 
Dated: November 20, 2024    PASHMAN STEIN WALDER  
        HAYDEN, P.C. 
         
        /s/ Henry J. Jaffe                                       

Henry J. Jaffe (No. 2987) 
824 North Market Street, Suite 800  
Wilmington, DE 07601  
Tel: (302)592-6496 
Email: hjaffe@pashmanstein.com 
 

     - and - 
 
Alex L. Fugazzi  (admitted pro hac vice) 
SNELL & WILMER L.L.P.  
1700 S. Pavilion Center Drive,  
Las Vegas, NV 89135 
Telephone: (702) 785-5202 
Email:  afugazzi@swlaw.com 

        
Counsel to Abeinsa Abener Teyma General 
Partnership and Abengoa, S.A. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
FULCRUM BIOENERGY, INC., et al.  
 
            Debtors1 

 
Chapter 11 
 
Case No. 24-12008 (TMH) 
 
(Jointly Administered) 
 
Re: D.I. 12, 153, & 199 
 

OBJECTION TO DEBTORS’ MOTION  
TO SELL ASSETS FREE AND CLEAR OF CLAIMS, LIENS, AND ENCUMBRANCES 

Abeinsa Abener Teyma General Partnership (“AATGP”) and its parent Abengoa, S.A. 

(“Parent” and collectively with AATGP, “Abengoa”), by and through its undersigned counsel, 

hereby files this objection (this “Objection”) to the Debtors’ Motion for (I) An Order Pursuant to 

Sections 105, 363, 364, 365 and 541 of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, 6006 

and 9007 and Del. Bankr. L.R. 2002-1 and 6004-1 (A) Approving Bidding Procedures for the Sale 

of Substantially All of the Debtors’ Assets; (B) Approving the Debtors’ Entry Into Stalking Horse 

Agreement and Related Bid Protections (C) Approving Procedures for the Assumption and 

Assignment or Rejection of Designated Executory Contracts and Unexpired Leases; 

(D) Scheduling an Auction and Sale Hearing; (E) Approving Forms and Manner of Notice of 

Respective Dates, Times, and Places in Connection Therewith; and (F) Granting Related Relief; 

(II) An Order (A) Approving the Sale of the Debtors’ Assets Free and Clear of Claims, Liens, and 

Encumbrances; and (B) Approving the Assumption and Assignment of Designated Executory 

 
1  The Debtors and Debtors in possession in these chapter 11 cases, along with each debtor’s federal tax 

identification numbers are: Fulcrum BioEnergy, Inc. (3733); Fulcrum Sierra BioFuels, LLC (1833); Fulcrum 
Sierra Finance Company, LLC (4287); and Fulcrum Sierra Holdings, LLC (8498). The location of the Debtors’ 
service address is: Fulcrum BioEnergy Inc., P.O. Box 220 Pleasanton, CA 94566. All Court filings can be 
accessed at: https://www.veritaglobal.net/Fulcrum. 
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Contracts and Unexpired Leases; and (III) Certain Related Relief, dated September 11, 2024 [D.I. 

12] (the ”Sale Motion”).2  In support of this Objection, Abengoa respectfully states as follows: 

PRELIMINARY STATEMENT 

1. Abengoa (and more specifically, AATGP) was the prime contractor for the 

Debtors’ most significant construction project and is one of the Debtors’ largest creditors other 

than holders of funded debt.  In pending prepetition litigation and arbitration, Abengoa and 

Fulcrum have asserted claims against each other in excess of $100 million.  While Abengoa 

vigorously contests Fulcrum’s claims, Abengoa’s rights of recoupment, setoff, and other defenses 

must be fully protected if it is later determined that any such claims are valid. 

2. The APA, as currently drafted, cannot be approved because it improperly purports 

to extinguish creditors’ recoupment and setoff rights and other affirmative defenses, blatantly 

disregarding both the plain text of the Bankruptcy Code and established precedent.  Defenses 

(including recoupment), by definition, are not “claims” or “interests” that can be discharged in 

bankruptcy, whether through a section 363 sale or a chapter 11 plan.  As to setoff, the Third Circuit 

has long held that a creditor’s rights are preserved if it timely and expressly asserted its right.   

3. Accordingly, the only fair and equitable outcome is to permit creditors such as 

Abengoa to retain all of the defenses, including setoff, and recoupment rights available to them 

under applicable law and allow them to assert those rights defensively should the Purchaser (which 

is acquiring the Debtors’ causes of action pursuant to the APA) choose to pursue claims against 

them.  This is especially true for creditors like Abengoa who have preserved their rights by 

objecting to the Sale.  Furthermore, Abengoa’s status as a secured creditor requires the Debtors to 

 
2  Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Sale 

Motion or the APA (as defined below), as applicable.  
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provide adequate protection by explicitly providing in any order approving the Sale that Abengoa’s 

setoff rights travel with, and are not extinguished by, the Sale. 

4. To be clear, Abengoa is not asking the Court today to decide the degree and extent 

to which Abengoa has valid setoff, recoupment, or other defenses or any underlying issues in the 

parties’ litigation.  Rather, Abengoa seeks to ensure that rights to which it is entitled to as a matter 

of law are not inappropriately eviscerated by improper boilerplate buried in a lengthy APA.  

BACKGROUND 

A. The Chapter 11 Cases and the Postpetition Sale Process 

5. On September 9, 2024 (the “Petition Date”), the Debtors filed voluntary petitions 

for relief under chapter 11 of Title 11 of the United States Code, 11 U.S.C. §§ 101–1532 

(the “Bankruptcy Code”), in the United States Bankruptcy Court for the District of Delaware 

(the “Court”).  The Debtors continue to manage their businesses as debtors-in-possession pursuant 

to sections 1107(a) and 1108 of the Bankruptcy Code.  No trustee or examiner has been appointed 

in these chapter 11 cases. 

6. On September 19, 2024, the United States Trustee for Region 3 (the “U.S. Trustee”) 

appointed the official committee of unsecured creditors (the “Committee”).  See D.I. 74. 

7. On the Petition Date, the Debtors filed the Sale Motion, initially seeking approval 

of, among other things, (a) procedures (the “Bidding Procedures”) for the sale of all or 

substantially all their assets (the “Sale”) and (b) a form of stalking horse purchase agreement, 

attached thereto as Exhibit B (the “APA”), subject to higher or otherwise better offers in 

accordance with the Bidding Procedures.  As described in detail infra, the APA contains several 

problematic provisions, including overbroad definitions of “Acquired Assets,” “Excluded 

Liabilities,” “Claims,” and “Encumbrances” that purport to strip creditors of their right to assert 

recoupment, setoff, or other defenses in contravention of applicable law. 
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8. On October 11, 2024, the Court entered an order approving bidding procedures and 

the form of stalking horse agreement (the “Bid Procedures Order”).  See D.I. 153.   

9. On October 14, 2024, the Debtors filed a Notice of Sale, Bidding Procedures, 

Auction and Sale Hearing [D.I. 156] (the “Sale Notice”).  The Sale Notice provides, among other 

things, that the Debtors will hold an auction (if necessary) on November 7, 2024 and that the Sale 

hearing will be held on November 12, 2024. 

B. Abengoa’s Claims 

10. AATGP and Parent are creditors of Debtors Fulcrum Sierra Biofuels, LLC 

(“Biofuels”) and Fulcrum Bioenergy, Inc. (“Bioenergy” and collectively with 

Biofuels, “Fulcrum”).  Abengoa has been embroiled in litigation with Fulcrum since April 2020. 

11. On October 18, 2017, the parties entered into both an Engineering, Procurement 

and Construction Contract, a copy of which is attached hereto as Exhibit A (the “EPC Contract”),3 

wherein AATGP was to serve as the prime contractor for the Project, and a Project Equity 

Reimbursement Agreement, a copy of which is attached hereto as Exhibit B (the “PERA”). The 

parties entered into several additional, related agreements and supporting documents to facilitate 

construction of the Project (the “Construction Contracts”).   

12. The parties’ dispute spans two state court actions brought by Abengoa against 

Fulcrum pending in Nevada’s Second Judicial District (“Washoe County Litigation”) and First 

Judicial District (the “Mechanics Lien Litigation”), as well as an arbitration brought by Abengoa 

against Fulcrum and administered by the International Chamber of Commerce, International Court 

of Arbitration (the “ICC Arbitration”).  Prior to the Petition Date, both state court actions were 

 
3  Because the Exhibits are voluminous, counsel to Abengoa will not include the Exhibits for service of this 

Objection by mail.  In addition to filing the Objection with all Exhibits on the Court’s docket (which is also 
available at no cost on the Debtors’ claims agent website, https://www.veritaglobal.net/fulcrum), counsel to 
Abengoa will provide copies of the Exhibits via email upon request by any party in interest. 
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stayed, prior to Fulcrum’s petition, pending the outcome of the ICC Arbitration.  Abengoa and 

Fulcrum assert claims against one another based on the same general set of facts, circumstances, 

and Construction Contracts.  Each party’s claims against the other exceed $100 million. 

13. Abengoa’s claims are secured (by mechanics’ liens and rights to setoff) and these 

claims each exceed $100 million.  The claims are secured by two mechanics’ liens recorded in 

Storey County, Nevada, the site of the Fulcrum property that is the primary asset of, and therefore 

subject of, the Sale Motion.  See May 19, 2021 Recorded Notice of Lien in the amount of 

$1,128,774.74 as Exhibit C; July 29, 2021 Recorded Notice of Lien in the amount of 

$95,076.396.00 as Exhibit D. 

14. The factual underpinnings that create Fulcrum’s nine-figure liability to Abengoa 

are supported by the allegations contained in the Mechanics Lien Litigation Complaint (See file 

stamped copy at Exhibit E), the Washoe County Litigation First Amended Verified Complaint 

(See “Washoe Amd. Compl.” at Exhibit F), and the ICC Arbitration Amended Request for 

Arbitration (the “Arbitration Demand”).4  A brief, non-exhaustive summary of those claims 

follows: 

a. Fulcrum repeatedly breached the EPC Contract and related Construction 
Contracts by failing to timely reimburse Abengoa for work performed, failing 
to timely approve change orders required by Fulcrum’s ever expanding and 
shifting project demands that exceeded the scope of the Construction Contracts, 
and failing to pay those change orders approved.  See Washoe Amd. Compl. ¶¶ 
8–63 and Fifth Cause of Action at 21. 

b. As early as May 2020, Abengoa identified “Fulcrum’s Current Insolvent 
Position and Indebtedness to [Abengoa].”  Id. at Heading E, ¶¶ 83–87. 

i. One of the many reasons Fulcrum was able to delay its petition to 
September 2024, and default on tens of millions of dollars of 
obligations to debtors after incurring the Abengoa debt, was its 
fraudulent draw against an irrevocable $18,200,000 Letter of Credit by 
Applicant Abengoa.  Id. ¶¶ 83–87 and Fourth Cause of Action  titled 

 
4  The Amended Arbitration Demand is subject to confidentiality restrictions.  Abengoa will file a copy of the 

Arbitration Demand on the docket under seal upon request by the Court. 
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“Material Fraud, Constructive Fraud, and Fraudulent Concealment in 
the Draw Demand” at 20. 

ii. Fulcrum’s fraudulent draw on the $18,200,000 Letter of Credit remains 
an Abengoa claim in the pending ICC Arbitration. 

c. Abengoa’s 101-page Amended Arbitration Demand provides a more developed 
factual record supporting its claims against Fulcrum and evidence of the pre-
petition debts Fulcrum owes it.  By way of example only, Fulcrum’s nine-figure 
prepetition debt owed Abengoa is supported by the following: 

i. Fulcrum’s breach of multiple Construction Contracts.  Fulcrum 
breached numerous provisions of the Construction Contract by, among 
other things: 

(1) Failing to timely respond to change order requests and other 
Project documents that required Fulcrum’s input; 

(2) Failing to timely approve necessary or owner-directed change 
orders; 

(3) Failing to cooperate with Abengoa in good faith during 
performance; 

(4) Refusing to execute and/or pay for change orders for necessary 
or owner-directed changes; 

(5) Failing to reimburse and/or make payments due and owing to 
Abengoa for work on or materials purchased for the Project; 

(6) Failing to adequately administer or fund the Project; 

(7) Wrongfully rejecting Project schedule updates and/or delays in 
reviewing Project schedule updates; 

(8) Failing to create or maintain an appropriate Project schedule; 

(9) Directing Abengoa’s means and methods; 

(10) Insisting on artificial and impossible contract schedule 
milestones; 

(11) Wrongfully attempting to draw the Letter of Credit without a 
contractual justification and without providing the contractually 
required notice; 

(12) Wrongfully and needlessly accelerating Abengoa’s work on the 
Project without intending to pay for the costs; 
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(13) Providing Abengoa preliminary engineering materials for and 
technical descriptions of the Project which were inadequate; and 

(14) Hindering and delaying Abengoa’s progress and work on the 
Project; 

(15) Wrongfully replacing Abengoa with a substitute and unlicensed 
contractor and purporting to terminate Abengoa for cause.  
Because Fulcrum’s default termination was wrongful, the 
termination may be seen as one for convenience under the EPC 
Contract.  

ii. Fraudulent concealment.  Fulcrum fraudulently concealed, despite its 
duty to disclose, among other things, that it: 

(1) Intended to create the ability to underfund the Project while 
simultaneously forcing Abengoa to continue work despite 
nonpayment; 

(2) Intended to wrongfully draw on the Letter of Credit if 
Abengoa did not continue work despite nonpayment; 

(3) Intentionally planned to breach the Nevada Prompt Payment 
Act by using the Agreements as a shield that illegally 
prevented the Owner from paying for work performed on its 
Project and eliminated Abengoa’s contractual right to stop 
work and demand payment from Fulcrum; 

(4) Had provided initial Project engineering and information, 
including P&ID’s, technical specifications and cost 
estimates which were insufficient and inadequate; and 

(5) Needed or intended to make substantial changes to Project 
design, procurement, and budgeting which would have 
substantial impacts on the Project cost and schedule. 

iii. Alter ego.  Bioenergy was the alter ego of Biofuels and is thus liable 
for Biofuels’ obligations and liabilities.  Biofuels was influenced and 
governed by Bioenergy.  Further, there is a unity of interest and 
ownership such that Biofuels and Bioenergy are inseparable from each 
other.  For example, at all relevant times, the directors and officers of 
Biofuels and Bioenergy were largely the same, if not identical. Thus, 
the same individuals purported to represent and act on behalf of both 
Bioenergy and Biofuels with respect to the Project.  Under this ruse, 
the Fulcrum representatives, officers, and directors would later attempt 
to wrongfully qualify and limit their actions as having been on behalf 
of only one of the Fulcrum entities, to recast the authority under which 
they spoke, and claim they were never informed of payment requests 
under the PERA because they were communicating only on behalf of 
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one Fulcrum entity.  Adherence to the corporate and limited liability 
fiction of Biofuels and Bioenergy as separate entities would sanction 
the fraudulent actions and conspiratorial behavior explained herein and 
promote manifest injustice. 

This is particularly true because Fulcrum incentivized Abengoa to enter 
into the PERA by Bioenergy agreeing that it (not its subsidiary 
Biofuels) is liable for damages Abengoa suffers under the EPC contract 
for Bioenergy’s breach. 

iv. Additional claims sounding in contract, equity, and tort are set forth in 
detail in the Amended Arbitration Demand. 

d. Abengoa’s Mechanics Lien Complaint.  As part of its efforts to perfect the 
Mechanics Liens, Abengoa filed the Mechanics Lien Complaint against debtor 
Biofuels and asserted cause of action to foreclose on the two mechanic’s liens 
previously recorded and described above.  That complaint was stayed by 
stipulation and Court order until the conclusion of the ICC Arbitration. 

C. Fulcrum’s Counterclaims Against Abengoa 

15. Fulcrum, in turn, alleges that Abengoa lacked the resources and expertise to 

construct the plant, therefore breaching the Construction Contracts and causing the Project to go 

over budget.  As of the date of Fulcrum’s August 2, 2021 counterclaim, Fulcrum alleged that the 

Project cost Fulcrum $107.3 million in excess of  the “Fixed Construction Price” set forth in the  

parties’ various construction contracts.  Fulcrum terminated Abengoa on April 23, 2021, hired a 

new general contractor to attempt to complete the Project (an effort we now know failed), and 

allegedly incurred tens of millions of dollars in its failed attempt to complete a first-of-a-kind plant 

intended to convert waste to syncrude and eventually jet fuel.   

OBJECTION 

I. The APA Seeks to Improperly Strip Abengoa of Its Rights to Assert Recoupment, 
Setoff, and Other Defenses. 

16. The Debtors are seeking approval of the Sale of the “Acquired Assets”, which 

include litigation claims and causes of action, “free and clear of all liens, Claims, and 

Encumbrances other than the Permitted Encumbrances” to the Purchaser pursuant to section 363 
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of the Bankruptcy Code.  APA § 1.1.  While their use of words such as “claims” and 

“encumbrances” may seem innocuous at first glance, a closer look at those defined terms reveals 

a troubling attempt to circumvent the law and improperly permit the Purchaser to buy claims free 

and clear of defenses.   

17. The APA provides that the Purchaser will assume only a limited universe of 

“Assumed Liabilities” and that the Purchaser will have no successor liability for the “Excluded 

Liabilities.”  See APA §§ 1.3 (Assumed Liabilities); 1.4 (“Purchaser shall not assume, be obligated 

to pay, perform or otherwise discharge or in any other manner be liable or responsible for any 

Liabilities of, or Action against, Seller or relating to the Acquired Assets, of any kind or nature 

whatsoever.”).  Among the “Liabilities”—broadly defined to include, among other things “any 

debt, adverse claim, liability (including any liability that results from, relates to or arises out of 

tort or any other product liability claim), duty, responsibility, obligation, commitment, assessment, 

cost, expense, loss, expenditure, charge, fee, penalty, fine, contribution, lien, or premium of any 

kind or nature whatsoever” (see  APA § 11.1(gg))—that the Purchaser seeks not to assume are 

Abengoa’s claims against Fulcrum.  Purchaser also seeks not to assume Abengoa’s “Actions” 

against Fulcrum, which is also broadly defined to include, among other things, “any action, claim 

(including a counterclaim, cross-claim, or defense), complaint, summons, suit, litigation, 

arbitration, [or] mediation.”  See APA § 11.1(a). 

18. Section 1.4 also sets forth a nonexclusive laundry list of specific “Excluded 

Liabilities” that would encompass Abengoa’s asserted claims against Fulcrum., and which include, 

among many other things:   

(g) all Liabilities in respect of any pending or threatened Action arising out of, relating to, 
or otherwise in respect of the operation of the Acquired Assets to the extent such Action 
relates to such operation on or prior to the Closing Date; . . .  
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(m) all Liabilities under any Contracts (a) that are not validly and effectively assigned to 
Purchaser pursuant to this Agreement; or (b) to the extent such Liabilities arise out of or 
relate to a breach by Seller of such Contracts prior to the Closing; and  

(n) all Liabilities associated with debt, loans, or credit facilities of Seller.     

APA § 1.4. 

19. Most egregiously, the Debtors seek to shed various rights and defenses of 

counterparties that cannot be extinguished as a matter of law.  Specifically, although the APA 

provides that “’Claim’ has the meaning ascribed by Section 101(5) of the Bankruptcy Code,” the 

APA’s defined term goes far beyond what is actually provided in section 101(5) and includes 

“defenses,” “recoupment rights,” “offset rights,” and “setoff rights.”  APA § 11.1(k).  The APA’s 

defined term “Encumbrance” also includes “claims or Liability based on successor liability 

theories or otherwise under any theory of Law or equity.”  APA § 11.1(r).  

20. On the other hand, among the “Acquired Assets” are “all causes of action, lawsuits, 

judgments, claims, refunds, rights of recovery, rights of set-off, counterclaims, defenses . . . , 

including all Claims, rights, lawsuits, rights of recovery, objections, causes of action, avoidance 

actions and similar rights of Seller, . . . along with all rights and interests to the extent necessary 

or appropriate for Purchaser to effectively prosecute, defend or obtain the benefits of the 

foregoing”  APA § 1.1(f).  This all-encompassing definition captures all claims and counterclaims 

(if any) that any of the Debtors may hold against Abengoa. 

21. By burying overreaching language in its defined terms, the APA purports to 

surreptitiously strip Abengoa of its defenses, recoupment rights, and setoff rights against claims 

or counterclaims the Purchaser may elect to pursue against Abengoa (including those that have 

already been asserted by Fulcrum in prepetition litigation and the ICC Arbitration).  Without the 

ability to assert recoupment, setoff, or any other defense that may be available under applicable 

law, Abengoa could unfairly be required to pay amounts for which they otherwise have complete 
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(or even partial) defenses.  At the same time, in a truly egregious effort to improperly tilt the 

playing field in their direction, the Purchaser is acquiring all rights of recoupment, defense, and 

setoff that the Debtors may have against Abengoa.  Shielding the Purchaser from Abengoa’s rights 

of recoupment, defense, and setoff while eviscerating those held by Abengoa is fundamentally 

unfair, violates both bankruptcy and nonbankruptcy law, and simply cannot be permitted.   

A. Affirmative Defenses, Including Recoupment, Are Not “Claims” or “Interests” That 
Can Be Extinguished Through a Bankruptcy Sale. 

22. It is axiomatic that the Debtors are not, as a matter of law, permitted to strip off 

recoupment or other defenses as they are covertly attempting to do here.  It is beyond dispute that 

a creditor’s right to assert affirmative defenses, including recoupment (i.e., offset of mutual debts 

arising from the same transaction), is preserved in bankruptcy and cannot be discharged or 

extinguished pursuant to a plan or a section 363 sale; courts have universally held that defenses 

are neither “claims” nor “interests.”  See Reiter v. Cooper, 507 U.S. 258, 265 n.2 (1993) (“It is 

well settled, moreover, that a bankruptcy defendant can meet a plaintiff-debtor’s claim with a 

counterclaim arising out of the same transaction, at least to the extent that the defendant merely 

seeks recoupment.”); see also Folger Adam Security, Inc. v. DeMatteis/MacGregor JV, 209 F.3d 

252, 260 (3d Cir. 2000) (holding that a right of recoupment is a defense and not an interest in 

property and therefore is not extinguished by a section 363(f) sale); Megafoods Stores v. Flagstaff 

Realty Assocs. (In re Flagstaff Realty Assocs.), 60 F.3d 1031, 1037 (3d Cir. 1995) (concluding that 

confirmation of plan does not affect the right of recoupment); In re Ditech Holding Corp., 606 

B.R. 544, 595–601 (Bankr. S.D.N.Y. 2019) (holding that recoupment rights cannot be 

extinguished in bankruptcy through either a plan or disclosure statement because they are neither 

“claims” nor “debts,” nor “interests”); Hispanic Indep. Television Sales, LLC v. Kaza Azteca Am. 

Inc., No. 10 Civ. 932, 20912 WL 1079959, at *5 (S.D.N.Y. Mar. 30, 2012) (“[S]ales pursuant to 

section 363(f) do not extinguish affirmative defenses.  As recoupment is a defense, it is not 
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extinguished by a section 363(f) sale.”) (citing Daewoo Int’l (Am.) Corp. Creditor Trust v. SSTS 

Am. Corp., No. 02-civ-9629, 2003 U.S. Dist. LEXIS 9802, at *17 (S.D.N.Y. June 9, 2003) 

(“[R]ecoupment is not a ‘claim’ within the meaning of the Bankruptcy Code . . .”) (alteration in 

original)); In re Lawrence United Corp., 221 B.R. 661, 669 (Bankr. N.D.N.Y. 1998) (holding that 

an insurance company’s alleged right of recoupment was not an interest in property within the 

meaning of section 363(f) and was therefore not affected by bankruptcy court’s order selling assets 

free and clear of liens and interests). 

23. Accordingly, any provision of the APA or Sale Order that purports to discharge, 

eliminate, restrict, or in any way adversely impact any claimant’s rights to assert recoupment or 

another affirmative defense is improper and unenforceable as a matter of law and should be 

stricken in its entirety.  In fact, the APA and the Sale Order should expressly preserve these rights 

to prevent any ambiguity. 

B. Abengoa’s Timely Assertion of Setoff Rights Pursuant to Section 553(a) Precludes 
Sale of the Acquired Assets Free and Clear of Such Rights. 

24. Additionally, section 553(a) of the Bankruptcy Code expressly preserves a 

creditor’s state-law setoff rights:5 

[T]his title does not affect any right of a creditor to offset a mutual debt owing by such 
creditor to the debtor that arose before the commencement of the case under this title 
against a claim of such creditor against the debtor that arose before the commencement 
of the case. 

11 U.S.C. § 553(a).   

 
5  Recoupment and setoff rights are governed, in the first instance, by nonbankruptcy law, ordinarily state law.  See 

Travelers Casualty & Surety Co. of Am. v. Pacific Gas and Elec. Co., 127 S. Ct. 1199, 1205 (2007).  Bankruptcy 
courts must consult and apply state law in determining the validity of claims subject to recoupment.  Id. at 1204–
05 (referring to the “settled principle that [c]reditors’ entitlements in bankruptcy arise in the first instance from 
the underlying substantive law creating the debtors’ obligation, subject to any qualifying or contrary provision of 
the Bankruptcy Code”).   
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25. The contracts giving rise to Fulcrum and Abengoa’s  claims against each other are 

governed by Nevada state law.  Nevada law recognizes the equitable right to setoff provided that 

each party has a valid and enforceable debt against the other party.6  See, e.g., Aviation Ventures, 

Inc. D/B/A Vision Air v. Joan Morris, Inc. D/B/A Las Vegas Tourist Bureau, 121 Nev. 113, 120 

(2005).  “[T]he claims that give rise to a setoff need not arise out of the same transaction; they may 

be entirely unrelated.”  Id.  The parties each believe they have valid and enforceable claims against 

each of the opposing parties; however, the validity and enforceability of these claims has not yet 

been determined.   

26. Under section 553, “[t]o maintain a right of setoff, the creditor must prove the 

following:  1. A debt exists from the creditor to the debtor and that debt arose prior to the 

commencement of the bankruptcy case; 2. The creditor has a claim against the debtor which arose 

prior to the commencement of the bankruptcy case. [and] 3. The debt and the claim are mutual 

obligations.”  Braniff Airways, Inc. v. Exxon Co., U.S.A., 814 F.2d 1030, 1035 (quoting In re 

Nickerson & Nickerson, Inc., 62 B.R. 83, 85 (Bankr. D. Neb. 1986)).  “The debts and claims do 

not have to be of the same character before setoff may be applied.”  In re Braniff Airways, Inc., 

42 B.R. 443, 447 (Bankr. N.D. Tex. 1984).  Not only are setoff rights reserved under section 553, 

but pursuant to section 506(a), “ a setoff right gives rise to an allowed secured claim to the extent 

of the amount subject to setoff.”  11 U.S.C. § 506(a).   

 
6  In Nevada, recoupment is an affirmative defense and must arise out of the same transaction and involve the same 

parties.  See N.R.S. 104.3305(1)(c) (providing that the right to enforce the obligation of a party is subject to “[a] 
claim in recoupment of the obligor against the original payee of the instrument if the claim arose from the 
transaction that gave rise to the instrument . . .”); Schettler v. RalRon Capital Corp., 128 Nev. 209, 222 (2012) 
(holding that recoupment is not an affirmative defense barred by FIRREA); see also Nevada State Bank v. Jamison 
Family Partnership, 106 Nev. 792, 798–99 (1990) (holding that recoupment is an affirmative defense that may 
be asserted even though the defendant’s claim is barred by the applicable statute of limitations). 
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27. As described above, the claims asserted by Fulcrum and Abengoa against each 

other7 relate solely to prepetition events and are the subject of the prepetition litigation and 

arbitration described above and in the attached documentation.  Therefore, the first two 

requirements of section 553 are satisfied here.   

28. The mutuality requirement is also satisfied here.  To establish mutuality, “each 

party must own his claim in his own right severally, with the right to collect in his own name 

against the debtor in his own right and severally.”  Braniff, 814 F.2d at 1036 (internal quotation 

marks and citations omitted).  Both Abengoa entities and both Fulcrum entities have asserted the 

same claims against both counterparty entities surrounding the Project and property that form the 

primary assets of the sale.  Indeed, Fulcrum’s own counterclaim, alleges:  

As previously discussed, it is the Respondents [i.e. debtors Biofuels and Bioenergy] 
that were damaged and that are entitled to reimbursement of many millions of dollars 
as set forth in their Counterclaim below. To the extent the Tribunal determines that 
Claimants [i.e. AATGP and Parent] are entitled to any reimbursement for amounts 
claimed in various CVOs or otherwise, those amounts will be vastly eclipsed by the 
damages Abeinsa and Abengoa themselves caused. As such, any amounts due to the 
Claimants must be offset against amounts due from the Claimants to the Respondents, 
including liquidated damages and setoffs against funds already paid in excess of the 
earned Fixed Construction Price, and additional costs to complete the Project.  

Counterclaim ¶ 242 (emphasis added).8 

29. As the Third Circuit has recognized, a creditor’s right of setoff is preserved in 

bankruptcy under section 553 so long as it is exercised in a timely fashion and in accordance with 

other provisions of the Bankruptcy Code.  See In re Continental Airlines, 134 F.3d 536, 541 (3d 

Cir. 1998) (holding that where creditor asserted its setoff rights only after the plan was confirmed, 

creditor is precluded from exercising setoff right); accord Carolco Televisions, Inc. v. Nat’l 

 
7  To be clear, each of AATGP and Parent hold claims subject to potential rights of setoff against both Biofuel and 

Bioenergy.  Biofuel and Bionergy have each asserted counterclaims against each of AATGP and Parent.   

8  Fulcrum’s Arbitration counterclaim is also subject to confidentiality restrictions.  Abengoa will file a copy of the 
Arbitration Demand on the docket under seal upon request by the Court. 

Case 24-12008-TMH    Doc 201    Filed 10/25/24    Page 14 of 18Case 24-12008-TMH    Doc 277-1    Filed 11/20/24    Page 15 of 223



15 
 

Broadcasting (In re De Laurentiis Ent. Group, Inc.), 963 F.2d 1269, 1276–77 (9th Cir.) (holding 

that preservation of right of setoff under section 553 takes precedence over confirmation of plan 

under section 1141), cert. denied, 506 U.S. 918 (1992).  Continental Airlines addressed 

preservation of setoff rights in the confirmation context and held that for setoff rights to survive 

confirmation, all a creditor must do is assert such right and object to the plan.  See Continental 

Airlines, 134 F.3d at 541.  The same reasoning applies here: Abengoa is timely asserting its setoff 

rights by objecting to the extinguishment of those rights as pursuant to the APA.   

30. Moreover, because “[s]etoff occupie[s] a favored position in our history of 

jurisprudence,” Bohack Corp. v. Borden, Inc., 599 F.2d 1160, 1164 (2d Cir. 1979), courts do not 

interfere with its exercise absent “the most compelling circumstances,” Niagara Mohawk Power 

Corp. v. Utica Floor Maintenance, Inc. (In re Utica Floor Maintenance, Inc.), 41 B.R. 941, 944 

(N.D.N.Y. 1984); see also N.J. Nat’l Bank v. Gutterman (In re Applied Logic Corp.), 576 F.2d 952 

(2d Cir. 1978) (“The rule allowing setoff ... is not one that courts are free to ignore when they think 

application would be unjust.”).  Compelling circumstances generally entail criminal conduct or 

fraud by the creditor.  In re Whimsy, Inc., 221 B.R. 69 (S.D.N.Y. 1998).  No such compelling 

circumstances are present here.  Indeed, no explanation for why setoff should not apply is provided 

by the Debtors. Instead, as best Abengoa can tell, the APA was intended to strip away these rights. 

31. Accordingly, the APA and the Sale Order should make it crystal clear that, in 

addition to preserving all setoff rights under applicable law, creditors (particularly those such as 

Abengoa who have expressly preserved such rights in an objection to the Sale) should be permitted 

to assert their rights defensively, as many courts have permitted creditors to do.  See, e.g., Bernstein 

v. IDT Corp., 76 B.R. 275, 281 (S.D.N.Y. 1987) (“Counterclaims and set-offs may be asserted in 

a plenary suit notwithstanding the fact that no proof of claim had been filed in Bankruptcy Court.  

A creditor may be content not to file such a claim so long as no affirmative relief is sought from it 
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by the bankrupt, but once the Trustee asserts a claim against the creditor, equity requires that the 

creditor be permitted to assert authorized counterclaims.”).   

32. Unless and until these very serious defects are fixed, the APA, as currently drafted, 

should not be approved.  The APA is simply and flatly incompatible with applicable law 

demanding that defense rights, including setoff (where such right is being timely asserted and 

preserved as it is here) and recoupment, cannot be discharged or stripped off through the 

bankruptcy process.   

II. Abengoa Is Entitled to Adequate Protection of Its Setoff Rights Pursuant to Section 
363(e) of the Bankruptcy Code. 

33. Section 363(e) provides, in relevant part, that “[n]otwithstanding any other 

provision of this section, at any time, on request of an entity that has an interest in property used, 

sold, or leased, or proposed to be used, sold, or leased, by the trustee, the court, with or without a 

hearing, shall prohibit or condition such use, sale, or lease as is necessary to provide adequate 

protection of such interest.”  11 U.S.C. § 363(e).   

34. Pursuant to section 506(a), should it be determined that Abengoa holds valid claims 

against Fulcrum and Fulcrum holds valid claims against Abengoa, Abengoa holds an allowed 

secured claim against Fulcrum to the extent it is determined to hold valid setoff rights.  As such, 

Abengoa is entitled to adequate protection of its setoff rights in accordance with section 361 of the 

Bankruptcy Code.  11 U.S.C. § 361.  The only appropriate and meaningful way to adequately 

protect Abengoa is for their (as-yet unliquidated) setoff rights to travel with the Acquired Assets.  

Knowing that the Purchaser wants to take the Acquired Assets free and clear and because Abengoa 

holds a setoff right and not a lien,9 the Debtors are required to provide Abengoa relief that “will 

 
9  See, e.g., Folger-Adam, 209 F.3d at 259–60 (noting that the terms “setoff” and “lien” “connote independent 

concepts, governed by distinct legal principles” and that “[a] lien is distinct from the obligation it secures while 
the same is not true of a right of setoff or recoupment”) (quoting Marley v. United States, 381 F.2d 738, 743 (Ct. 
Cl. 1967) (internal quotation marks omitted). 
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result in the realization by [Abengoa] of the indubitable equivalent of [Abengoa’s] interest” in the 

Acquired Assets.  See 11 U.S.C. § 361(3).  The only practical way to effectuate this adequate 

protection is to ensure that the APA and Sale Order are modified to include language providing 

that, as adequate protection, Abengoa’s setoff rights will survive the Sale.   

III. The Automatic Stay Should Be Lifted to the Extent Necessary for Abengoa to Assert 
and Liquidate Its Setoff Rights. 

35. Finally, Abengoa requests that the Court prospectively lift the automatic stay under 

section 362 of the Bankruptcy Code (to the extent it applies) to allow Abengoa to exercise its setoff 

rights to the extent Fulcrum and/or the Purchaser pursue claims asserted by Fulcrum against 

Abengoa.  To avoid unnecessary and duplicative litigation, Abengoa should also be permitted to 

fix its setoff and recoupment rights to the extent it is determined these rights apply in the ICC 

Arbitration, and the ICC Arbitration should liquidate any remaining unsecured claim that Abengoa 

may have in the Chapter 11 Cases.   

RESERVATION OF RIGHTS 

36. Abengoa expressly reserves all of its rights in all respects, including, without 

limitation, its rights to supplement this Objection, to object to any modified or alternative 

transaction proposed by the Debtors, the Purchaser, or any other party in these Chapter 11 Cases, 

to object to any proposed Sale Order,10 and to move for additional and further relief. 

  

 
10  The Debtors filed a proposed Sale Order yesterday at the close of business and counsel for Abengoa is 

reviewing now.  On Abengoa’s initial review, the proposed sale order seems to contain all of the same 
deficiencies that exist in the APA, along with potentially new problems, including creating a new and 
purported obligation of creditors to take setoff rights prior to the sale (which is found nowhere in the APA), 
and which, in the context of this case is not only inappropriate but also utterly impossible given that the 
opposing and complex claims of Abengoa and Fulcrum are each disputed and unliquidated.  Abengoa 
reserves all rights to object to this or any other Sale Order through the hearing on the Sale Motion.   
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CONCLUSION 

37. For the foregoing reasons, Abengoa respectfully requests that the Court enter an 

order, (i) denying the Sale Motion or, in the alternative, modifying the APA and any Sale Order to 

cure the defects described herein and expressly preserve Abengoa’s recoupment, defense, and 

setoff rights and entitlement to adequate protection; (ii) lifting the automatic stay to the extent 

necessary for Abengoa to assert and liquidate any claims that it holds against Fulcrum and to assert 

any available defenses, including any setoff and recoupment rights; and; (iii) granting such further 

and additional relief as the Court deems proper and just. 

 
Dated: October 25, 2024    /s/ Henry Jaffe    

Henry Jaffe (No. 2987) 
824 North Market Street, Suite 800  
Wilmington, DE 07601  
Tel: (302)592-6496 
Email: hjaffe@pashmanstein.com 
 

     - and - 
 
Alex L. Fugazzi  (admitted pro hac vice) 
SNELL & WILMER L.L.P.  
1700 S. Pavilion Center Drive,  
Las Vegas, NV 89135 
Telephone: (702) 785-5202 
Email:  afugazzi@swlaw.com 

        
Counsel to Abeinsa Abener Teyma General 
Partnership and Abengoa, S.A. 
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Exhibit A 
 

Engineering, Procurement and Construction Contract 
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FIRST AMENDMENT TO THE ENGINEERING, PROCUREMENT 
AND CONSTRUCTION CONTRACT 

THIS FIRST AMENDMENT TO THE ENGINEERING, PROCUREMENT AND 
CONSTRUCTION CONTRACT (this "Amendment"), is made on this j day of July. 2019 (the 
"Elective Date"), between ABEINSA ABENER TEY MA GENERAL PARTNERSHIP, a 
Delaware general partnership (the "(ont€.actor"), and FULCRUM SIERRA BIOFUELS, LLC, a 
Delaware limited liability company (the "Owner"). Owner and Contractor are referred to. herein, 
collectively, as the "Parties" and. each, individually, as a "Party." 

RECITALS 

WHEREAS, Contractor is. responsible for the design, engineering, procurement of 
materials, construction, start-up, commissioning and performance testing of a Feedstock: MSW to 
Syncrude Product processing facility (the "Facility") on a site located in McCarran, Nevada (the 
"Facility Site") under an Engineering, Procurement and Construction Contract, dated as of 

October 18, 2017, as amended by that certain Change in Work Form f#1 dated as of October 18, 
2017, Change in Work Forn #2 dated as of March 7, 2018, Change in Work Form #3 dated as of 
June 6, 2018, Change in Work Form #4a dated as of February 8, 2019, Change in Work Form 
#12 dated as of February 12, 2019, Change in Work Form #14 dated as of January 25, 2019, 
Change in Work Form ##16 dated as of August 8, 2018, Change in Work. Form ##17 dated as of 
January 30, 2019, Change in Work Form 427 dated as of June 14, 2019, and Change in Work 
Fort #?2(b), 3(b), 5, 6, 9, 9, 10(a), 10(b), 13, 18, 21, 22, 23, 25 & 32 dated as of the date hereof 
(as the same may be further amended, the "EPC Contract"); and 

WHEREAS, the Parties have agreed to revise certain provisions of the EPC Contract as 
set forth herein. 

AGREEMENT 

NOW, THEREFORE, in consideration. of the mutual covenants and agreements set forth 
in this Amendment, and for other good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the Parties agree as follows: 

Section 1.01 Contractor's Limitation of Liability. Section 40.13 of the EPC 
Contract as amended is hereby further amended by: 

(a) Deleting the phrase "as described in Section 40.13.2(Iv) and (v) 
blow" in Section 40.13.1 and replacing it with "as described in Section 40..13.2(iv),(v)(A), and 
(v)(B) below". 

(b) Deleting subsection (v) of the definition of Unexpected Costs in 
Section 40.1.3.2, and replacing it in its entirety with the following: 

(v) each of: 
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(A) costs for labor and material in the direct cost categories set forth on 
Table One of Exhibit El (not including costs for labor and materials in the direct cost 
categories for Equipment, Building, Site Preparation, Sewers, Underground Mains and 
Yards, Roads, Fences) (the "Tracked. Cost Categories") expended on performance of 
Contractor's obligations prior to Mechanical Completion (such costs, the "Labor and 
Material Costs") that are in excess of the total aggregate labor and material baselines 
(for this Agreement and the Purchasing Agreement) for the Tracked Cost Categories in 
Table One of Exhibit 1I but only to the extent the sum of such costs under this 
Agreement and the Purchasing. Agreement exceeds Twenty-One Million Dollars 
(.$21,000,000); 

(B) costs for the equipment purchased under the Purchasing Agreement 
and listed in Table Two of Exhibit I.1 expended on performance of Contractor's 
obligations prior to :Mechanical Completion (such costs, the "Equipment Costs") that 
are in excess of the total aggregate equipment baseline in Table Two of Exhibit 11 but 
only to the extent the sum of such costs under this Agreement and the Purchasing 
Agreement exceeds Five Million One Hundred Thousand Dollars ($5,100,000 00) and 

(C) costs for the work performed pursuant to CV02b, CVO3b, CV05, 
CV06, CVOIpa, CVO13, CV018, CV021, CV022 and CV023 as described in Change 
in Work #2(b), 3(b), 5, 6, 8, 9, 10(a), I0(b), 13, 18, 21, 22, 23, 25 & 32 dated as of July 
_, 2019 (the "July 201.9 Change in Work"), expended on performance of Contractor's 
obligations prior to Mechanical Completion (such costs, the "July 2019 CVO Tracked 
Costs") but only to the extent the sum of such costs under this Agreement and the 
.Purchasing Agreement exceeds Ten Million Three Hundred Four Thousand Seven 
Dollars and Forty-Seven Cents ($10,304,,007.47). 

The schedule of values set forth in Exhibit V shall be the basis for determining whether 
Contractor costs and expenditures are of the type referred to in clauses (i)-(iv) of the 
definition of Unexpected Cost. set forth in this Section 40.13.2. Commencing on the 
Effective Date and continuing monthly until Notice to Proceed and thereafter attached to 
each monthly invoice submitted by Contractor to Owner in accordance with Section 
8.1.1, Contractor shall provide an itemized accounting of all Labor and Material Costs 
(including all costs under this Agreement and the Purchasing: Agreement up to and 
exceeding the labor and material baselines described in Section 4€1.13.2(v)(A) above), 
Equipment Costs (including all costs under the Purchasing Agreement up to and 
exceeding the equipment baselines described in Section 40.13.2(v)(B) above), and July 
2019. CVO Tracked Costs (including all costs under this Agreement and the Purchasing 
Agreement up to and exceeding the threshold described in. Section 40.13.2(v)(C) above) 
Contractor incurred during the previous month (such accounting shall include an 
aggregate total of all Labor and Material Costs, Equipment: Costs and July 2019 CVO 
Tracked Costs incurred by Contractor and Purchasing Agent as of the date of such 
accounting) with reasonable supporting documentation. The foregoing provisions of this 
Section 40.13.2 do not apply to Contractor's material and workmanship warranty 
obligations and. Contractor's liability for material and workmanship warranty costs in 

2 
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each case pursuant to Article 21 and Article 22. Contractor's total aggregate liability 
expenditures and other damages associated with its design and engineering Warranty 
obligations shall not. exceed Eighteen Million Two Hundred Thousand Dollars 
$1 8,200,000) minus amounts applied against the Post MC Liability Cap described in this 

Section 40.13.2. 

For purposes of clarification, a restated version of Section. 40.13, reflecting these changes and 
prior changes pursuant to Change in Work #1 is attached hereto as Annex A. 

Section 1.02 Exhibit IT. Exhibit 11 to the EPC Contract is hereby deleted in its 
entirety and replaced with the new Exhibit. II attached hereto as. Annex B. 

Section 1.03 Defined Terms. Any capitalized words which are not defined in this 
Amendment will have the meanings ascribed to them in the EPC Contract. 

Section 1.04 Amendment. The amendments to the EPC Contract set forth in 
Section 1.01 and Section 1,02 shall be construed in connection with and as: part of the EPC 
Contract, and except as amended hereby, all of the terms and conditions of the EPC Contract are in 
full force and effect. 

Section 1.05 Governing Law. This Amendment shall be governed by the Laws 
of the State of Nevada other than conflict of laws principles that would apply the laws of another 
jurisdiction. 

Section 1.06 Venue. With respect to any disputes arising out of or related to 
this Amendment, the Parties hereby irrevocably submit to the nonexclusive jurisdiction of any 
state or federal court in the State of Nevada with respect to any such award and consent to the 
service of process in any manner permitted by law. For the avoidance of doubt, this Section 1.06 
does not change the provisions in Article 37 of the EPC Contract requiring resolution of disputes 
under the EPC Contract by arbitration. 

Section 1.07 Electronic Signature; Counterparts. This Amendment may be 
executed in multiple counterparts, each of which_ shall be deemed an original, and all of which 
together shall constitute one and the same instrument. Any facsimile or electronically transmitted 
copies hereof or signature hereon shall, for all purposes, be deemed originals. 

[The remainder of the page left intentionally blank) 
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IN WITNESS WHEREOF, the undersigned have executed and delivered this 
Amendment as of the date first written above. 

OWNER. 

FULCRUM SIERRA BIOFUELS, LLC, 
a Delaware limited liability company 

By:___
Name: p_gt G `t" 
Title: w t 

CONTRACTOR: 

ABEINSA ABENER TEYMA GENERAL PARTNERSHIP, 
a Delaware general partnership 

By: Abeinsa EPC, LLC, Teyma Construction. USA, LLC 
and Abener Construction Services, LLC, as the general 
partners of Abeinsa Abener Teyma General Partnership 

By: Abeinsa Business Development, LLC, as the sole 
member and manager of Abener Construction Services, 
LI..0 

By: Abeinsa LLC, as the sole member and manager 
of Abeinsa EPC, LLC, Teyma Construction USA, 
LLC and Abeinsa Business Development, LLC 

By: Abengoa North America, LLC, as the sole 
member and manager of Abeinsa LLC 

By; ............ : ~ .:.., ., ,. .... ...i 

Name:w
Title: CEO' 
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Annex A 

Restated Section 40.1.3 

40.13 Contractor's Limitation of Liability. 

40.111 Except as provided in Section 40.13.5, prior to achievement of 
Mechanical Completion, Contractor's aggregate liability to Owner under this Agreement shall be 
capped at one hundred percent (100%) of the Fixed Construction Price (except for Unexpected 
Costs incurred prior to achievement of Mechanical Completion as described in Section 
40.13.2(iv),(v)(A), and (v)(B) below, which shalt be subject to a limitation of liability in the 
amount of Eight Million Two Hundred Thousand Dollars ($8,200,000)). No amounts spent by 
Contractor to achieve Mechanical Completion shall count toward the Post .MC Liability Cap 
except that amounts up to Eight Million Two Hundred Thousand. Dollars ($8,200,000) spent on 
Unexpected Costs described. in Sections 40.13.2(iv) and (v) prior to Mechanical Completion 
shall count toward the Post MC Liability Cap. 

40.13.2 Except as provided in Section 40.13.1, Section 40.13.5 and the last 
sentence of this Section 40.13.2, for the period from and following achievement of Mechanical. 
Completion, Contractor's combined aggregate obligation and liability to Owner hereunder or 
arising in connection with. Unexpected Costs relating to the construction and completion of the 
Work, the achievement of Substantial Completion or Deemed Substantial Completion (as 
applicable), payment of any Buydown Amount and Final Completion, or any other Unexpected 
Costs shall not exceed Eighteen Million Two Hundred Thousand Dollars ($18,200,000) (without 
regard to any other amounts spent prior to Mechanical Completion except as provided in Section 
40.13.1) (the "Post MC Liability Cap"). 

"Unexpected Costs" means: 

(i) Contractor's total liability for all damage payments to Owner based on facts or events 
occurring after the Mechanical Completion Date, including delay liquidated damages and 
Buydown. Amounts for shortfalls in Performance Guarantees; 

(ii) costs for additional labor,. materials and equipment expended on performance of 
Contractor's obligations after the Mechanical Completion Date to achieve all Performance 
Guarantees that are in excess of the amounts scheduled to be paid by Contractor during such 
period; 

(iii) amounts spent by TRI and JM Davey for additional labor, materials, and equipment 
against their respective limits of liability after the .Mechanical Completion Date to achieve their 
performance guarantees or their scheduled completion dates, including amounts reimbursed to 
Contractor for Work, paid to or withheld by Contractor or Owner/Fulcrum as liquidated damages 
or otherwise for failure to achieve performance guarantees not to exceed in the aggregate Seven 
Million Four Hundred Forty-Five Thousand Six Hundred Twenty Eight Dollars ($7,445,625) (as 
such amount may be increased by any approved Change in Works issued in accordance with 
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Article 19 that increases the TRI limit of liability) for all such amounts spent, reimbursed, paid or 
withheld; 

(iv) costs for additional unexpected labor, material or equipment costs expended on. 
performance of Contractor's obligations prior to the Mechanical Completion Date to implement 
changes in. design required by TRI or JM Davey that Owner and Contractor agree are required in 
order to achieve the Performance Guarantees (such changes shall be from the design basis 
prepared by TRI and or JM Davey on which the Contractor."s proposal was based and shall be 
reviewed and approved. by Owner and a Change In Work delivered to Contractor from. Owner 
prior to implementation by Contractor) and that. are not required to be paid by JM Davey or TRI 
pursuant to their subcontracts with Contractor (either directly or as part of performance 
damages); and 

(v) each of 

(A) costs for labor and material in the direct cost categories set forth on Table 
One of Exhibit II (not including costs for labor and materials in the direct cost categories for 
Equipment, Building, Site Preparation, Sewers, Underground Mains and Yards, Roads, Fences) 
(the "Tracked. Cost Categories") expended on performance of Contractor's obligations prior to 
Mechanical Completion (such costs, the "Labor and Material Costs") that are in excess of the 
total aggregate labor and material baselines (for this Agreement and the Purchasing. Agreement) 
for the Tracked Cost Categories in Table One of Exhibit 11 but only to the extent the sum of 
such costs under this Agreement and the Purchasing Agreement exceeds Twenty-One Million 
Dollars ($21,000,000); 

(B) costs for the equipment purchased under the Purchasing Agreement and listed 
in Table Two of Exhibit II expended on performance of Contractor's obligations prior to 
Mechanical Completion. (such costs, the "Equipment Costs") that are in excess of the total 
aggregate equipment baseline in Table Two of Exhibit II but only to the extent the sum of such 
costs under this Agreement and the Purchasing Agreement exceeds Five Million One Hundred 
Thousand Dollars ($5,100,000.00); and 

(C) costs for the work performed pursuant to CVO2b, CVO3b, CVO5,: CV06, 
CVOI Oa, CVO1.3, CVO18, CV021, CV022 and CV023 as described in Change in Work #2(b), 
3(b), 5, 6, 8, 9, 10(a), 10(b), 13,. 18, 21, 22, 23, 25 & 32 dated as of July _, 2019 (the "July 
2019 Change in Work"), expended on performance of Contractor's obligations prior to 
Mechanical Completion (such costs, the "July 2019 CVO Tracked Costs") but only to the 
extent the sum of such costs under this Agreement and the Purchasing Agreement exceeds Ten. 
Million Three Hundred Four Thousand Seven Dollars and Forty-Seven Cents ($10,304,007.47). 

The schedule of values set forth. in Exhibit V shall be the basis for determining whether 
Contractor costs and expenditures are of the type referred to in clauses (i)-(iv) of the definition of 
Unexpected Cost set forth in this Section 40.1.3.2. Commencing on the Effective Date and 
continuing monthly until Notice to Proceed and thereafter attached to each monthly invoice 
submitted by Contractor to Owner in accordance with Section 8.1.1, Contractor shall provide an 
itemized accounting of all Labor and Material Costs (including all costs under this Agreement 
and the Purchasing Agreement up to and exceeding the labor and material baselines described in 
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Section 40.1.3.2(v)(A) above), Equipment Costs (including all costs under the Purchasing 
Agreement up to and exceeding the equipment baselines described in Section 40.1.3.2(v)(B) 
above), and July 2019 CVO Tracked. Costs .(including all costs under this Agreement and the 
Purchasing Agreement up to and exceeding, the threshold described in Section 40.13.2(v)(C) 
above) Contractor incurred during the previous month (such accounting shall include an. 
aggregate total of all Labor and Material Costs, Equipment Costs and July 2019 CVO Tracked 
Costs incurred by Contractor and Purchasing Agent as of the date of such accounting) with 
reasonable supporting documentation. The foregoing provisions of this Section 40.13.2 do not 
apply to Contractor's material and workmanship warranty obligations and Contractor's liability 

for material and workmanship warranty costs in each case pursuant to Article 21 and Article 22. 
Contractor's total aggregate liability expenditures and other damages associated with its design 
and engineering warranty obligations shall not exceed Eighteen Million Two. Hundred Thousand 
Dollars ($1 8,200,000) minus amounts applied against the: Post MC Liability Cap described in 
this Section 40.13.2. 

40.13.3 If Deemed Substantial Completion has been achieved pursuant to 
Section 17.4.7, Contractor's liability for additional Unexpected Costs expended on reasonable 
commercial efforts by Contractor to achieve all the Primary and Secondary Performance 
Guarantees (including any Buydown Amount(s) for failure to meet all the Secondary 
Performance Guarantees) will be limited to an aggregate of Nine Million One Hundred 
Thousand Dollars ($9,100,000) and any such costs and Buydown Amounts will be included in 
and subject to the limit of liability for Unexpected Costs in Section 40.13.2. 

40.13.4 After a successful Performance Test demonstrates satisfaction of 
the full Primary Performance Guarantees and there is full compliance with emissions and other 
environmental guarantees and the Project. Permits, Contractor's liability for additional 
Unexpected Costs expended on reasonable commercial efforts by Contractor to meet 100% of 
the Secondary Performance Guarantees (including Buydown Amounts for failure to meet 
Secondary Performance Guarantees) is limited to an aggregate of Three Million Six Hundred 
Forty Thousand Dollars ($3,640,000) and any such costs and Buydown Amounts will be 
included in and subject to the limits of liability for Unexpected Costs in Sections 40.13.2 and 
40.1.3.3. 

40.13.5 Contractor's liability under this Agreement is unlimited and shall 
not be capped for (i) payments to third parties for claims of third parties, (ii) indemnification 
payments to Owner or other Owner Indemnified. Parties for claims of third parties or uninsured 
damage to the Facility or Operating Personnel to the extent caused by the negligent acts or 
omissions or willful misconduct of or breach of this Agreement by Contractor or any of its 
Related Persons. 

40.13.6 Except for (i) liquidated damages for delay as expressly set forth in 
this Agreement, (ii) liability for payment of any portion of the Buy down Amount, (iii) gross 
negligence or intentional misconduct, (iv) damages related to indemnification of Owner by 
Contractor for claims of third parties for patent infringement as a result of the use of material, 
equipment or processes furnished by Contractor and operated by Owner in compliance with 
Contractor's instructions, willful use of the confidential information of the other party or its 
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licensors and affiliates on other projects, and (v) indemnification of third parties for which 
Contractor or Owner has a duty to indemnify hereunder as expressly provided in this Agreement, 
neither Party shall be obligated or liable to the other Party under this Agreement (including, 
without limitation, any guarantees or remedies hereunder) or otherwise for loss of use, loss of 
actual or anticipated proti'ts, business interruption, loss of revenues, or product, loss by reason of 
shutdown, non-operation, or increased expense of manufacturing or operation, increased 
expenses of borrowing, financing, manufacturing or operation, loss of productivity, loss of shop 
space, or other consequential, indirect, special, incidental or punitive damages, however the same 
may be caused. 

40.13.7 All releases, waivers, limitation on liability, hold harmless and 
indemnity provisions in this Agreement which apply for the benefit of the Contractor shall also 
apply (to the same extent as they apply in the contract between Owner and Contractor) for the 
benefit of the Contractor's Related Persons, in each case with respect to any actions under or 
related to this Agreement or the Work contemplated thereunder. All releases, waivers, limitation 
on liability, hold harmless and indemnity provisions in this Agreement which apply for the 
benefit of Owner shall also apply for the benefit of Owner's Related Persons, in each case with 
respect to any actions under or related to this Agreement or Owner's responsibilities and 
activities contemplated thereunder. 

40.13.8 The combined total liability of the Abeinsa. Abener Teyma General 
Partnership acting as Contractor under this Agreement and acting as Purchasing Agent under the 
Purchasing Agreement shall not exceed the limits in this Section 40.1.3. 
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Exhibit II 

' Fulcrum Labor and Material Baseline 
#ol a v 

Fulcrum Sierra BioFuels, LLC 

The following is the Labor and Material baseline, to support excessive cost to Substantial Completion. 

Table One 

Direct Cost Summary 
Material From 

PAA 
Labor From 

EPC Contract 

Instrument $6,375,565 $3,808,978 
Piling $389,911 $160,000 

Foundations $2,919,306 $3,000,860 
Steel $6,138,171 $4,283,914 

Piping $10,563,754 $12,493,683 

Electrical $6,865,480 $3,881,307 
Insulation $1,311,458 $4,692,986 

Equipment $0 $0 
Building $0 $0 

Site Preparation $0 $0 
Sewers $0 $0 

Underground Mains $0 $0 

Yards, Roads, Fences $0 $0 
Direct Cost Total $34,563,645 $32,321,728 

Table One does not include costs for labor and materials relating to Equipment (except as specifically set 
forth herein), Building, Site Preparation, Sewers, Underground Mains or Yards, Roads, and Fences. 

Notice: This document is the Property of Fulcrum Sierra BioFuels, LLC and its affiliates and successors and shall be used only for the purpose 
for which it was supplied. It shall not be copied, reproduced or otherwise used, nor shall this document be furnished in whole or in part to others 
except in accordance with the terms of any agreement under which it was supplied or with the prior written consent of Fulcrum Sierra BioFuels, 
LLC or its successors and shall be returned upon request. 

Page 1 of 2 
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Exhibit II 

r 

 

 

Labor and Material Baseline 
a of N E rj V 

Fulcrum Sierra BioFuels, LLC 

The following is the Specific Equipment baseline to support excessive cost to Substantial Completion. 

Table Two 

Direct Cost Summary Total PAA 

HRSG 1/lA $5,763,139 
Aux Boiler (CIW #2) $2,420,196 
POx system $2,232,880 

Ash and Slag handling $2,202,765 

Guard beds $1,286,009 
Shift Reactor $1,122,397 

FT Reactor $5,954,608 
Storage Tank $1,245,637 

Amine CO2 removal $2,978,299 
Direct Cost Total $25,205,930 

Notice: This document is the Property of Fulcrum Sierra BioFuels, LLC and its affiliates and successors and shall be used only for the purpose 
for which it was supplied. It shall not be copied, reproduced or otherwise used, nor shall this document be furnished in whole or in part to others 
except in accordance with the terms of any agreement under which it was supplied or with the prior written consent of Fulcrum Sierra BioFuels, 
LLC or its successors and shall be returned upon request. 

Page 2 of 2 
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SECOND AMENDMENT TO THE ENGINEERING, PROCUREMENT 
AND CONSTRUCTION CONTRACT 

THIS SECOND AMENDMENT TO THE ENGINEEIZ.ING, PROCUREMENT AND 
CONSTRUCTION CONTRACT (this "AA n ettdment"), is made on this flay of September, 
2019 (the "Effective.__ Date"), between ABEINSA ABEN.EK. TEYMA GENERAL 
PARTNERSHIP, a Delaware general partnership (the "Contractor"), and FULCRUM SIERRA 
BIOFUEI.S. LLC, a Delaware limited liability company (the "Owrner"). Owner and Contractor 
are referred to herein, collectively, as the "Parties" and each, individually, as a "Party."

RECITALS 

WHEREAS, Contractor is responsible for the design, engineering, procurement of 
materials, construction, start-Lip, commissioning and performance testing off Feedstock MSW to 
Syncrude Product processing facility (the "Facility") on a site located in McCarran, Nevada. (the 
"Facilit Sii ") under an Engineering, Procurement and Construction Contract, dated as of 
October 18, 2017, as amended by that certain Change in Work Form #1 dated as of October 18, 
2017, Change in Work norm #2 dated as of March 7, 2018, Change in Work. Form #3 dated as of 
June 6, 2018, Change in Work Form #4a dated as of February 8, 2019, Change in Work Form 
#12 dated as of February 12, 2019, Change in Work Form #14 dated as of January 25, 2019, 
Change in Work Form #16 dated as of August 8, 2018, Change in Work Form #17 dated as of. 
January 30, 2019, Change in Work Form #27 dated as of June 14, 201.9, and Change in Work 
Form #2(b), 3(b), 5. 6, 8, 9, 10(a), 10(b), 13, 18, 21, 22, 23, 2S & 32 dated as of July 3, 2019, 
First .Amendment to the Engineering. Procurement and Construction Contract dated as of July 3, 
2019, and Change in Work Form #31 dated as of y 18, 2019) (as the same may be further 
attended, the "EPC Contract"); and 

WHEREAS. the Parties have agreed to revise certain provisions of the EPC Contract as 
set forth herein. 

AGREEMENT 

NOW. THEREFORE, in consideration of the mutual covenants and agreements set forth 
in this Amendment, and for other good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the Parties agree as follows: 

Section 1.01 Amendments to Agreement. A new Section 8.5 of the EPC 
Contract is added to Article 8 of the EPC Contract. and reads as follows: 
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8.5 Optional Prepayments. 

Notwithstanding the foregoing, Owner may but is not obligated to make one or 
more partial payments of the Fixed Construction Price to pay Major Subcontractors and 
any other Subcontractors in amounts that exceed the amount of the Payment Milestones 
due and owing at such time (the "Optional Prepayments"). 

8.5.1 All Optional Prepayments will. be deposited: in the Escrow Account for the 
payment of Major Subcontractors and any other Subcontractors pursuant to this 
Agreement and the Purchasing Agent Agreement and will be credited against the 
remaining balance of the Fixed Construction Price as follows: 

(a) first, from the remaining amount of the Payment Milestone for 
Mechanical Completion, as reduced by the Retainage for Punch 
List pursuant to Section: 8.19, until that Payment. Milestone is 
reduced to zero, 

(b) then from the Payment Milestone for the milestone immediately 
preceding Mechanical Completion, until that Payment Milestone is 
reduced to zero; 

(c) and then from each successive immediately preceding Payment 
Milestone, until each such Payment Milestone is reduced to zero. 

8.5.2 With respect to any such Optional Prepayment: 

(a) Upon Owners' request, in connection with any contemplated 
Optional Prepayment, (i) Contractor shall promptly provide any 
and all documentation required to be submitted with an invoice as 
provided in this Article 8, including (a) documentation of the 
amounts due to Major Subcontractors and any other Subcontractors 
that will be paid from such Optional Prepayment, and (b) a sworn 
statement and waiver of Liens in accordance with Section 8.1.3, 
and (ii) be subject to Owner's approval as an invoice in accordance 
with Article 8. 

(b) The full amount of any Optional Prepayment will be deposited in 
the Escrow Account and shall be used solely to pay the amounts 
due to :Major Subcontractors and any other Subcontractors as 
identified by Contractor in the invoices accepted by Owner 
pursuant to Subsection 8.5.2(a), above. 

2 
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(c) In no event shall Owner's: payment of an Optional Prepayment 
hereunder constitute or be deemed a waiver of Contractor's 
obligations under any provision of this Agreement, including the 
obligation to achieve each Payment Jlilestone, and Owner shall 
have the right to enforce this Agreement against Contractor 
notwithstanding any such payment. 

(d) Any reduction in the amount of a Payment Milestone (including 
any reduction to $0), will not constitute or be deemed a waiver of 
Contractor's obligations under any provision of this Agreement, 
including pursuant to Article 8 with respect to providing invoices 
with supporting documentation showing the Payment Milestones 
achieved for the applicable month and providing sworn statements 
and waivers of Lien in connection therewith. 

Section 1.02 Defined Terms. Any capitalized words which are not defined in. this 
Amendment will have the meanings ascribed to them in the EPC Contract. 

Section 1.03 Amendment. The amendments to the EPC Contract set forth in 
Section 1.0.1 shall be construed in connection with and as part of the EPC Contract, and except as 
amended hereby, all of the terms and conditions of the EPC Contract are in full force and effect.. 

Section 1.04 Governing Law. This Amendment shall be governed by the Laws 
of the State of Nevada other than conflict of laws principles that would apply the laws of another 
jurisdiction. 

Section. 1.05 Venue. With respect to any disputes arising out of or related to 
this Amendment, the Parties hereby irrevocably submit to the non-exclusive jurisdiction of any 
state or federal court in. the State of 

Nevada 

with respect to any such award and consent to the 
service of process in any manner permitted by law. For the avoidance of doubt, this Section 1.05 
does not change the provisions in Article 37 of the EPC Contract requiring resolution of disputes 
under the EPC Contract by arbitration. 

Section 1.06 Electronic Signature. Counterparts. This Amendment may be 
executed in multiple counterparts, each of which shall be deemed an original, and all of which 
together. shall constitute one and the same instrimzent. Any facsimile or electronically transmitted 
copies hereof or signature hereon shall, for all purposes, be deemed originals. 

[The remainder of the page left intentionally blank! 
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IN WITNESS WHEREOF, the undersigned have executed and delivered this 
Amendment as of the date first written above. 

OWNER: 

FULCRUM SER BIO UELS, LLC, 
a Delaware li iabirl omvanv 

CONTRACTOR: 

ABEIINSA A.BENER TEYMA GENERAL PARTNERSHIP, 
a Delaware general partnership 

By: Abeinsa EPC, LLC, Teyma Construction U.S.A. LLC 
and Abener Construction Seri=Ices, LLC, as the general 
partners of Abeinsa Abener ':1 eyma General Partnership 

By: Abeinsa Business Development, LLC, as the sole 
member and manager of Abener Construction Services, 
LLC 

By: Abeinsa LLC, as the sole member and manager 
of Abeinsa EPC, LLC, 'I'eyma Construction USA, 
LLC and Abeinsa Business Development, LLC 

By: Abengoa 
member and 

By:  
a 

Name: Javier Ra 
Title: Vice Pres 

,RA• 03. 3rJ00001. 79g07vFF 

America, L.I C, as the sole 
;r of. eiu.sa LLC 

Confidential AATGP00174080 

Case 24-12008-TMH    Doc 201-1    Filed 10/25/24    Page 124 of 124Case 24-12008-TMH    Doc 277-1    Filed 11/20/24    Page 143 of 223



 

 

Exhibit B 
 

Project Equity Reimbursement Agreement 
 

Case 24-12008-TMH    Doc 201-2    Filed 10/25/24    Page 1 of 33Case 24-12008-TMH    Doc 277-1    Filed 11/20/24    Page 144 of 223



Execution Version 

       

  

 

______________________________________________________________________________ 

 

 

PROJECT EQUITY AND REIMBURSEMENT AGREEMENT 

 

 

by and among 

 

 

ABEINSA ABENER TEYMA GENERAL PARTNERSHIP 

 

and 

 

FULCRUM BIOENERGY, INC. 

 

 

dated as of 

 

October 18, 2017 

 

______________________________________________________________________________ 
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PROJECT EQUITY AND REIMBURSEMENT AGREEMENT  

 

THIS PROJECT EQUITY AND REIMBURSEMENT AGREEMENT (this 

“Agreement”) is entered into as of October 18, 2017 (the “Effective Date”), by and among 

Abeinsa Abener Teyma General Partnership, a general partnership formed under the laws of 

Delaware (the “EPC Contractor”), and Fulcrum BioEnergy, Inc., a Delaware corporation 

(“Fulcrum”).  EPC Contractor and Fulcrum are sometimes referred to herein individually as a 

“Party” and collectively as the “Parties.” 

 

RECITALS 

WHEREAS, EPC Contractor and Fulcrum Sierra BioFuels, LLC, a Delaware limited 

liability company (the “Project Company”), a wholly-owned ultimate subsidiary of Fulcrum, 

have entered into an Engineering, Procurement and Construction Contract (as amended, restated, 

or otherwise modified, the “EPC Contract”) and will enter into the associated Purchasing Agent 

Agreement, pursuant to which EPC Contractor will design, engineer, procure materials, 

construct, start-up, commission and conduct performance tests for the Feedstock MSW to 

Syncrude Product processing facility (the “Facility”) to be owned and operated by the Project 

Company; 

WHEREAS, pursuant to the EPC Contract, the final Fifteen Million Dollars 

($15,000,000.00) owed to EPC Contractor upon achievement of Substantial Completion or 

Deemed Substantial Completion will be paid by issuance to EPC Contractor of an “Equity 

Amount” as an equity ownership position in the Project Company  (the “Project Equity”);   

WHEREAS, Fulcrum will have the obligation to repurchase fifty percent (50%) of the 

Project Equity on or before 89 days following Substantial Completion or the expiration of the 

Cure Period in the case of Deemed Substantial Completion and will have the right  to repurchase 

all of the remaining Project Equity as hereinafter provided; 

WHEREAS, pursuant to the EPC Contract, EPC Contractor will be reimbursed for the 

Reimbursable Cost (defined below); 

WHEREAS, Fulcrum desires to cause the Project Equity to be issued and reimburse the 

Reimbursable Cost to EPC Contractor, on the terms and subject to the conditions set forth herein; 

and 

WHEREAS, the execution and delivery of this Agreement is a condition precedent to 

EPC Contractor’s and Project Company’s obligations under the EPC Contract. 

NOW, THEREFORE, in consideration of the premises and the agreements in this 

Agreement, and for other good and valuable consideration, the receipt and sufficiency of which 

are hereby acknowledged, the Parties, intending to be legally bound, agree as follows: 

1. DEFINITIONS AND RULES OF USAGE 

1.1 Definitions.  As used herein, the following terms shall have the following meanings:  
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“EPC Contractor” has the meaning set forth in the Preamble. 

 “Act” has the meaning set forth in Section 6.4. 

“Affiliate” means, for any Person, any other Person directly or indirectly controlling, 

directly or indirectly controlled by, or under direct or indirect common control with, such Person.  

As used in this definition, the term “control,” “controlling” or “controlled by” shall mean the 

possession, directly or indirectly, of the power either to (a) vote fifty percent (50%) or more of 

the securities or interests having ordinary voting power for the election of directors (or other 

comparable controlling body) of such Person; or (b) direct or cause the direction of the actions, 

management or policies of such Person; whether through the ownership of voting securities or 

interests, by contract or otherwise.   

 

“Applicable Law” means any applicable federal, state or local law, statute, act, 

enactment, ordinance, rule, regulation. 

 

“Agreement” has the meaning set forth in the Preamble. 

 

“Business Day” means any day other than Saturday or Sunday or any other day on which 

banks in the State of Nevada are permitted or required to close. 

 

“Buy-back Date” has the meaning set forth in Section 2.4. 

 

“Buydown Amounts” has the meaning set forth in the EPC Contract. 

 

 “Cure Period” means the period that is the earlier of (a) ninety (90) days following the 

date of Deemed Substantial Completion, (b) ninety (90) days following the Scheduled 

Substantial Completion Date or (c) the date on which EPC Contractor ceases full efforts to 

achieve Full Performance Guarantees under the EPC Contract due to its liability cap. 

 

“Debt” means the notes, bonds or other evidence of indebtedness issued by lenders to 

Fulcrum or any of its Affiliates that have provided funds that (a) will be used to pay part of the 

Total Project Costs and (b) are entitled to repayment before distributions to the holders of Project 

Company equity. 

 

“Deemed Substantial Completion” has the meaning set forth in the EPC Contract. 

 

“Dispute” means any claim, controversy, disagreement or other matter in question 

between the Parties that arise out of or relate to the terms and conditions of this Agreement or 

with respect to the performance by the Parties of their respective obligations under this 

Agreement, including any claim for breach or repudiation thereof. 

 

“Effective Date” has the meaning set forth in the Preamble. 
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“Encumbrances” means any and all options, warrants, pledges, security interests, Liens 

(statutory or otherwise), possessory interests, charges, Tax liens, rights of first refusal, rights to 

acquire, restrictions on transfer or other encumbrances of any kind or nature.  

“EPC Contract” has the meaning set forth in the Preamble. 

“Equity Amount” means the Fifteen Million Dollars ($15,000,000) owed to EPC 

Contractor upon the occurrence of Substantial Completion or Deemed Substantial Completion 

under the EPC Contract in accordance with the Final Milestone Payment. 

“Facility” means the Feedstock MSW to Syncrude Product processing facility in 

McCarren, Nevada. 

“Facility Site” means the real property owned by the Project Company and located in the 

Tahoe-Reno Industrial Center in McCarren, Nevada, on which the Facility is to be located, 

together with other property rights affixed, connected or associated with such real property. 

“Feedstock MSW” has the meaning set forth in the EPC Contract. 

“Financing” means the initial issuance of the Debt to pay the costs of acquiring, 

designing and constructing the Facility and the Facility Site upon terms and conditions that are 

satisfactory to the Project Company, and the initial availability of all, or a portion of, the 

proceeds thereof to the Project Company for such purposes. 

“First Arbiter” has the meaning set forth in Section 9.4. 

“Fulcrum” has the meaning set forth in the Preamble. 

 

“Governmental Approvals” means all governmental licenses, permits, approvals and 

other authorizations of, and all required registrations or filings with, any Governmental 

Authority. 

 

“Governmental Authority” means the government of the United States of America, any 

state, or any political subdivision, instrumentality, ministry, department, agency, court, tribunal, 

authority, corporation, commission or other body or entity of, or under the direct or indirect 

control of, any of the foregoing.  The term “Government Authority” includes any arbitral 

organization or tribunal. 

 

“ICC” has the meaning set forth in Section 9.2. 

 

“Issuance Conditions” means the conditions that must be satisfied by EPC Contractor in 

order for the Project Equity to be issued, as more specifically described in Section 2.2. 

 

“Late Payment Rate” means the interest rate, calculated and capitalized on a semi-

monthly (twice each month) basis, equal to the higher of (a) one and one-half per cent per month 

or fraction of a month, and (b) the three-month LIBOR rate plus a margin of 400 basis points 

(4.00%), but in no event greater than the maximum rate allowed by Applicable Law. 
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“Lenders” means the holders from time to time of the Debt or the agents or trustees 

representing them. 

 

“Lien” means any mortgage, pledge, hypothecation, assignment, mandatory deposit 

arrangement, encumbrance, security interest, charge, lien (statutory or other), preference, priority 

or other collateral agency agreement of any kind or nature whatsoever which has the effect of 

constituting a security interest, including, without limitation, any conditional sale or other title 

retention agreement, any financing lease having substantially the same effect as any of the 

foregoing and the filing of any financing statement or similar instrument under the United States 

Federal Uniform Commercial Code or comparable law of any jurisdiction, domestic or foreign. 

 

“Mechanical Completion” has the meaning set forth in the EPC Contract. 

 

“Membership Unit” means each one of the fifteen million (15,000,000) of membership 

units of the Project Company comprising the Project Equity which will be issued to EPC 

Contractor in accordance with the terms and conditions of this Agreement. Membership Units are 

the result of a fraction, of the Equity Amount (numerator) divided by the Membership Unit Price 

(denominator).  

 

“Membership Unit Price” means the value in United States Dollars of each Membership 

Unit, which for the purposes of this Agreement shall be $1.00 per Membership Unit. 

 

“Notice” means a written communication between the Parties that is required or 

permitted by this Agreement and conforms to the requirements of Section 10.3 of this 

Agreement. 

 

“Party” or “Parties” has the meaning set forth in the Preamble. 

 

“Person” means any individual, corporation, partnership, joint venture, association, joint 

stock company, trust, limited liability company, unincorporated organization, Governmental 

Authority or any other form of entity. 

 

“Project” means the Facility, the feedstock processing facility, and all other assets of the 

Project Company.   

  

 “Project Company” means Fulcrum Sierra BioFuels, LLC, a Delaware limited liability 

company. 

 

“Project Equity” means the equity ownership interest in the Project Company issued to 

EPC Contractor in accordance with the terms and conditions of this Agreement 

 

“Purchasing Agent Agreement” means the agreement between the EPC Contractor and 

the Project Company as described in Section 2.2.17 of the EPC Contract. 

 

“Reimbursable Cost” has the meaning set forth in Section 3.1. 

Case 24-12008-TMH    Doc 201-2    Filed 10/25/24    Page 6 of 33Case 24-12008-TMH    Doc 277-1    Filed 11/20/24    Page 149 of 223



 

5 

       

                                

 

“Reimbursable Cost Invoice” has the meaning set forth in Section 4.1. 

 

“Scheduled Substantial Completion Date” has the meaning set forth in the EPC 

Contract. 

 

“Scheduled Final Completion Date” has the meaning set forth in the EPC Contract. 

 

“Second Arbiter” has the meaning set forth in Section 9.4. 

 

“Subcontractors” means suppliers, vendors, consultants, subcontractors and other 

persons engaged as independent contractors by EPC Contractor that perform on behalf of EPC 

Contractor under the EPC Contract or the Purchasing Agent Agreement. 

 

“Substantial Completion” has the meaning set forth in the EPC Contract. 

 

“Syncrude Product” has the meaning set forth in the EPC Contract. 

 

“Tax” means any tax, levy, imposition, impost, fee, assessment, deduction, charge or 

withholding imposed by any Governmental Authority, as well as any interest, penalty or 

assessment payable or imposed with respect to any of the foregoing. 

 

“Third Arbiter” has the meaning set forth in Section 9.4. 

 

“Total Project Costs” means all costs paid by the Project Company or its Affiliates in 

order to obtain, develop, engineer, construct equip, start-up and test the Project to the date the 

Facility achieves Substantial Completion pursuant to the EPC Contract and the Purchase Agent 

Agreement, including (without limitation) the Financing. 

 

1.2 Rules of Usage 

(a) The rules of usage for this Agreement are as follows: (i) the terms defined 

above in Section 1.1 have the meanings set forth above for all purposes, and such meanings are 

equally applicable to both the singular and plural forms of the terms defined; (ii) “include,” 

“includes” and “including” shall be deemed to be followed by “without limitation” whether or 

not they are in fact followed by such words or words of like import; (ii) “writing,” “written” and 

comparable terms refer to printing, typing, and other means of reproducing in a visible form; (iv) 

any agreement, instrument or Applicable Law defined or referred to means such agreement or 

instrument or Applicable Law as from time to time amended, modified or supplemented, 

including (in the case of agreements or instruments) by waiver or consent and (in the case of 

Applicable Law) by succession of comparable successor Applicable Law and includes (in the 

case of agreements or instruments) references to all attachments thereto and instruments 

incorporated therein; (v) references to a Person are also to its successors and permitted assigns; 

(vi) any term defined in this Agreement by reference to any agreement or instrument has such 

meaning whether or not such agreement or instrument is in effect; (vii) “hereof,” “herein,” 

“hereunder” and comparable terms refer, unless otherwise expressly indicated, to this entire 
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Agreement and not to any particular article, section or other subdivision hereof or attachment 

hereto; (viii) references in an instrument to “Article,” “Section,” “Subsection” or another 

subdivision or to an attachment are, unless the context otherwise requires, to an article, section, 

subsection or subdivision of or attachment to such agreement or instrument; (ix) pronouns, 

whenever used in this Agreement regardless of the referenced gender, shall include Persons of 

every kind and character; (x) references to any gender include, unless the context otherwise 

requires, references to all genders; (xi) the word “or” will have the inclusive meaning 

represented by the phrase “and/or”; (xii) “shall” and “will” mean “must”, and shall and will have 

equal force and effect and express an obligation; and (xiii) references to “$” or to “dollars” shall 

mean the lawful currency of the United States of America. 

(b) Except as otherwise provided, whenever the consent or approval of a Party 

is specifically required hereunder for as to any matter, such consent or approval (i) shall be in 

writing, and (ii) shall not be unreasonably withheld, delayed or conditioned.   

 

2. ISSUANCE OF PROJECT EQUITY 

2.1 Equity Issuance.  Subject to the terms and conditions of this Agreement and the 

satisfaction of the Issuance Conditions set forth in Section 2.2 of this Agreement, Fulcrum 

hereby agrees to cause to be issued to EPC Contractor and EPC Contractor hereby agrees to 

accept as payment in full for the last $15,000,000 owed to EPC Contractor under the EPC 

Contract, the Project Equity evidenced by Membership Units, free and clear of all taxes and 

Encumbrances (other than restrictions on transfer under any applicable federal or state securities 

laws).   

2.2 Issuance Conditions.  Fulcrum’s obligation to cause the Project Equity to be issued to 

EPC Contractor is conditioned upon EPC Contractor satisfying the following obligations 

(collectively, the “Issuance Conditions”): 

 (a) EPC Contractor shall either (i) have achieved Substantial Completion in 

accordance with the EPC Contract or (ii) achieved Deemed Substantial Completion in 

accordance with the EPC Contract and the applicable Cure Period under the EPC Contract has 

expired, and, in each case, all the other EPC Contract requirements to achieve Substantial 

Completion or Deemed Substantial Completion, as applicable, have been satisfied; and 

 (b) EPC Contractor shall have paid all Buydown Amounts required in 

connection with the achievement of Deemed Substantial Completion under the EPC Contract, 

however a Factoring Agreement as referred to in Section 2.4 can be put in place by EPC 

Contractor as to discount funds otherwise due to EPC Contractor as provided in Section 2.4  

from the issue and subsequent purchase of the first 50% of the Equity Amount for the Final 

Milestone Payment, in which case any funds received shall be primarily used to pay Buydown 

Amounts; and 

 (c) EPC Contractor shall have paid all undisputed amounts owed by EPC 

Contractor to the Project Company under the EPC Contract. 
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2.3 Calculation of Project Equity.  In terms of the dividend rights and percentage of 

shareholding over the total equity issued for the Project, the Project Equity to be issued to EPC 

Contractor shall be equal to a fraction, the numerator of which is the Equity Amount and the 

denominator of which is (a) Total Project Costs paid or payable from all sources less (b) the total 

principal amount of the Debt. For purposes of this Agreement, this Project Equity shall be 

evidenced by Fifteen Million (15,000,000) Membership Units. 

2.4 Buy-back Obligation and Right.  Fulcrum and EPC Contractor acknowledge and agree 

that on or before the date that is the 89
th

 day following the Substantial Completion Date or the 

expiration of the Cure Period in the case that only Deemed Substantial Completion is achieved 

(Fulcrum shall pay in cash to EPC Contractor Seven Million Five Hundred Thousand Dollars 

($7,500,000.00) as the purchase price for fifty percent (50%) of the Equity Amount (evidenced 

by Seven Million Five Hundred Thousand (7,500,000) Membership Units). EPC Contractor shall 

have the right to “factor”, assign and or sell Contractor´s credit rights to, or enter into a Factoring 

Agreement (which EPC Contractor will preferably negotiate to be without recourse to the EPC 

Contractor) with, a financial institution (subject to the satisfaction of the conditions for issuing 

the equity) and Fulcrum shall reasonably assist with any documentation needed to do so at no 

cost or additional liability to Fulcrum (except that Fulcrum would need to agree to pay the 

financial institution directly) subject to the satisfaction of the conditions for issuing the equity.  

For the avoidance of doubt, any cash raised for the first 50% of the last payment from the 

“discounting “ proceeds related to the Deemed Substantial Completion shall be used to pay 

Buydown Amounts, if any,  and Contractor shall only be entitled to any remaining funds after all 

Buydown Amounts have been paid in accordance to the EPC Contract. In addition to the first 

50% of the Equity Amount to be purchased by Fulcrum, Fulcrum and EPC Contractor 

acknowledge and agree that at any time prior to the date that is the 365th day following the 

Substantial Completion Date or the expiration of  the Cure Period following  the Deemed 

Substantial Completion Date (the “Buyback Date”) Fulcrum shall have the right to purchase the 

remaining fifty percent (50%) of the Equity Amount (evidenced by Seven Million Five Hundred 

Thousand (7,500,000) Membership Units) from EPC Contractor for Seven Million Five Hundred 

Thousand Dollars ($7,500,000.00 ). Notwithstanding the above, EPC Contractor shall have the 

right to sell the second 50% of its Membership Units to any third Party that is a qualified investor 

and is not a person or entity engaged in the ownership or development of municipal waste to 

syncrude projects or facilities in the United States (“Fulcrum Competitors”), provided Fulcrum 

shall have the option (or right of first refusal) to purchase such membership units at the price 

offered by the third party (except that prior to the Buyback Date such amount shall not be in 

excess of Seven Million Five Hundred Thousand Dollars ($7,500,000.00).  Prior to selling 

Membership Units to a third party, EPC Contractor shall give Fulcrum notice of the sale and 

price and Fulcrum shall have  ten (10) Business Days to notify EPC Contractor of Fulcrum’s 

intent to purchase the Membership Units and shall have an additional ten (10) Business Days to 

complete the sale.  If Fulcrum notifies EPC Contractor that it intends to purchase the 

Membership Units but for any reason the sale to Fulcrum is not completed, EPC Contractor shall 

have no further obligation to provide notice and give Fulcrum the opportunity to purchase the 

Membership Units.  In the event that Fulcrum sells any of its ownership interests, EPC 

Contractor shall have no “tag along” rights in connection with such sale. 
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2.5 Membership Unit Price. For the avoidance of doubt, except in the case of the right of first 

refusal as provided above, the price that EPC Contractor shall receive for each Membership Unit 

of Project Equity that Fulcrum purchases from EPC Contractor shall be equal to the Membership 

Unit Price, without adjustment for any reason    

2.6 Transfer Taxes. Fulcrum be responsible for and pay any  transfer or similar Taxes that 

may be payable with respect to the transactions contemplated hereby between Fulcrum and EPC 

Contractor and the Parties shall cooperate to reduce the amount of such Taxes to the extent 

permitted by Applicable Law.   

2.7 Membership Units. The Membership Units issued to EPC Contractor shall be a special 

class of equity in the Project Company that provides for economic participation of the 

Membership Unit holder on a pari passu basis with all other Project Company equity holders; 

provided, however, that such Membership Units shall not have and any control or voting rights 

before the Buyback Date other than the right to vote on an action of the Project Company to 

change the method of distributing amounts available for distribution to Project Company equity 

holders from a pari passu basis and the Project Company operating agreement and any equity or 

shareholder agreement must require the unanimous consent of  the class of Membership Units 

issued to EPC Contractor for any change from a pari passu basis.  After the Buyback Date, if the 

remaining Membership Units have not been purchased by Fulcrum, the Membership Units shall 

have the same rights on a pari passu basis as the other equity. The interest of EPC Contractor in 

the Membership Units shall not be certificated and registered. Except as provided in this Article 

2 and Section 10.2(d), EPC Contractor shall not assign or transfer its Membership Units without 

the prior written consent of Fulcrum, which may be withheld at Fulcrum’s sole discretion and 

any assignment or transfer of the Membership Units by EPC Contractor without Fulcrum’s prior 

written consent shall be null and void. In no event shall EPC Contractor allow any Encumbrance 

or Lien (other than as required pursuant to Section 2.7 below or required by the factoring 

permitted) to be established on or against its Membership Units and at the time of re-purchase of 

the Membership Units by Fulcrum, EPC Contractor shall provide Fulcrum with the same 

representations and warranties regarding the Membership Units that Fulcrum provided to EPC 

Contractor upon initial delivery of such Membership Units. 

2.8 Lender Requirements. EPC Contractor shall collaterally assign and pledge its 

Membership Units to the Project Company lenders and grant the lenders such rights and benefits 

as and to the same extent required of the other holders of Project Company equity. 

2.9 Subordination. EPC Contractor hereby subordinates its right to dividend equity 

distributions from the Project Company in accordance with the Project Equity held by EPC 

Contractor to the payment of amounts owed in respect of the Debt as and to the same extent 

required (either directly or indirectly) of the other holders of Project Company equity. 

2.10 Project Company Operating Agreement.  On or before the date of issuance of its 

Membership Units, EPC Contractor shall subject to its review execute and deliver an amendment 

to the Project Company operating agreement reflecting the provisions of this Agreement together 

with such other terms and conditions as are acceptable to EPC Contractor and the other holders 

of Project Company equity. 
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2.11 Dilution.  EPC Contractor agrees that after it has received its Membership Units EPC 

Contractor’s economic interests in the Project Company may be diluted as a result of additional 

loan or equity funding required by the Project Company that is not provided (in whole or in part) 

by EPC Contractor.  Such dilution shall be on a pari passu basis as and to the extent required 

(either directly or indirectly) of the other holders of Project Company equity that also do not 

provide such additional loan or equity funding.  Notwithstanding the foregoing, such dilution, if 

any, shall not change the amounts to be paid for the Membership Units as provided in Section 

2.4. 

3. REIMBURSEMENT 

3.1 Reimbursable Cost. Fulcrum shall reimburse EPC Contractor for an amount (the 

“Reimbursable Cost”) up to USD Twenty-Six Million One Hundred Thousand Dollars 

($26,100,000.00) (the sum of  (a) costs incurred by EPC Contractor under the EPC Contract and 

as Purchasing Agent under the Purchasing Agent Agreement for labor and material prior to 

Mechanical Completion that are in excess of the labor and material baseline (exclusive of civil, 

buildings and building structural which are the following categories in Table One of Exhibit II: 

(01) Equipment, (09) Building, (14) Site Preparation, (15) Sewers, (16) Underground mains and 

(17) Yards, Roads, Fences) in Table One of Exhibit II to the EPC Contract, (b) costs incurred by 

EPC Contractor as Purchasing Agent under the Purchasing Agent Agreement for equipment 

listed in Table Two of Exhibit II to the EPC Contract prior to Mechanical Completion that are in 

excess of the equipment baseline in Table Two of Exhibit II to the EPC Contract.t, provided, 

however, that Fulcrum shall not reimburse EPC Contractor for any Reimbursable Cost that (i) 

with respect to labor and material Reimbursable Costs described in Section 3.1(a) above, is in 

excess of Twenty One Million Dollars ($21,000,000), (ii) with respect to equipment 

Reimbursable Costs described in Section 3.1(b) above, is in excess of Five Million One Hundred 

Thousand Dollars ($5,100,000) or (iii)  arises as a result of the failure by EPC Contractor to 

perform its obligations in accordance with the EPC Contract or the Purchasing Agent 

Agreement. Such “incurred” costs to be submitted as provided in Section 4.1(a) shall include 

invoices from suppliers and subcontractors that will become due and payable during the current 

month and estimates of the cost of self-performed labor for the current month that will be 

Reimbursable Costs. To the extent that EPC Contractor (x) has satisfied all of its obligations 

under the EPC Contract or the Purchasing Agent Agreement, as applicable, with respect to the 

Reimbursable Cost and (y) has satisfied all its obligations under this Agreement for 

Reimbursable Costs, including all the obligations with respect to invoicing and submission of all 

required documentation as provided in Article 4 of this Agreement, then Fulcrum shall pay EPC 

Contractor in accordance with Section 4.1(d) of this Agreement.  As provided in Section 4.1 EPC 

Contractor may require that some of this reimbursement be provided as an additional payment to 

the special subcontractor escrow or security account for disbursement of specific amounts to 

suppliers and subcontractors as designated by EPC Contractor.   

3.2 No Claim Against Project Company. In no event nor under any circumstances shall EPC 

Contractor, or any person claiming by or through EPC Contractor, seek from, or make any claim 

against, the Project Company for any Reimbursable Cost for which reimbursement may be 

claimed under this Agreement, or for any amounts owed by Fulcrum or actions to be undertaken 

by Fulcrum pursuant to this Agreement, EPC Contractor’s sole remedy for which (as provided in 
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Section 4.4) shall be actions against Fulcrum or Fulcrum’s property in which the Project 

Company has no interest or entitlement.  

4. INVOICING AND DOCUMENTATION AND TERMINATION PAYMENT 

4.1 Invoicing.   

(a) The EPC Contractor shall track costs incurred, committed and intended to 

be committed and paid that are included in the labor and material baseline in Exhibit II of the 

EPC Contract and as Purchasing Agent shall track costs incurred, committed and intended to be 

committed and paid that are included in the labor and material baseline and the equipment 

baseline in Exhibit II of the EPC Contract and shall share such information with Owner on an 

“open book” basis. To the extent feasible, the EPC Contractor shall inform Fulcrum of costs 

included in the baselines in Exhibit II of the EPC Contract that exceed the amounts in the cost 

estimate and could result in the total baseline amounts being exceeded.  If such costs included in 

the baseline that are in addition to the amounts in the estimate would result in the amounts from 

the milestone payment for the EPC Contract and/or for the Purchasing Agent Agreement to be 

insufficient to pay such additional costs during any period, the EPC Contractor shall be able to 

request that Fulcrum fund the Escrow Account or payment account or provide funds to the EPC 

Contractor (such funding being a “Supplemental Payment” and such shall be included in the 

maximum amount of Reimbursable Costs as stated in Section 3.1).  Fulcrum shall have the right 

to review and request additional information with regard to such cost increases or the basis for 

any Supplemental Payment.  Once the costs incurred, and costs committed exceed the total of the 

baseline amounts, all costs for labor and materials and equipment included within the baselines 

that are expended or committed will be Reimbursable Costs up to the maximum amount 

provided in Section 3.1.  The labor and material cost and equipment cost components included in 

the baseline amounts are set forth in Exhibit II to the EPC Contract.   

(b) On or shortly after the first day of each month, EPC Contractor may 

submit an invoice to Fulcrum, in form and substance to be agreed by the Parties (the 

“Reimbursable Cost Invoice”), for payment of its Reimbursable Cost as provided in Section 

3.1. The Reimbursable Cost Invoice shall properly represent the Reimbursable Costs that have 

been invoiced during the preceding months and will include the estimate of costs qualifying as 

Reimbursable Costs which have not been the subject of a Reimbursable Cost Invoice including: 

(i) costs that were paid in previous months; (ii) costs which will be paid or incurred during the  

current month (the month of the date of the invoice);  (iii) any Supplemental Payments as 

provided above and (iv) any credit adjustment for any amounts previously invoiced which were 

in excess of the actual amounts paid.   The invoice shall contain supporting documentation that 

would be required in connection with an invoice for payment of such costs under the EPC 

Contract or Purchasing Agent Agreement, as applicable for expended costs and reasonable 

supporting documentation for estimated costs with the requirement that the invoice 

documentation be provided when amounts are received and disbursed.  EPC Contractor shall 

indicate which Reimbursable Costs will be paid to the special subcontractor escrow or security 

account for disbursement as instructed by EPC Contractor and which will be reimbursed to EPC 

Contractor directly.  
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(c) For each Reimbursable Cost Invoice, EPC Contractor shall submit a Lien 

waiver in the form set forth in Exhibit J-1 of the EPC Contract for all Reimbursable Cost labor 

materials, and equipment provided for which Reimbursable Costs are requested, contingent upon 

receipt by EPC Contractor or the special subcontractor escrow or security  account of the 

Reimbursable Cost Invoice amount from Fulcrum, and representing that EPC Contractor has 

made or arranged for  all payments due to all its Subcontractors for Reimbursable Costs for 

which Fulcrum has previously made payment to EPC Contractor or the special subcontractor 

escrow or security  account.  If any Dispute arises with respect to the payment of any such 

Subcontractors, EPC Contractor shall provide to Fulcrum evidence of the payments that EPC 

Contractor or the special subcontractor escrow or security  account has made, or has represented 

it has made, to such Subcontractors.  If EPC Contractor is unable to provide the Lien waiver with 

respect to any amount, EPC Contractor shall substitute evidence that a bond has been posted or 

other appropriate action taken so as to vacate any such Lien against the Facility, Facility Site, 

Project Company or Fulcrum. 

(d) Fulcrum shall, within fifteen (15) days after receipt of a Reimbursable 

Cost Invoice from EPC Contractor, determine whether (i) the Reimbursable Costs covered by the 

Reimbursable Cost Invoice have been provided or will need to be provided by EPC Contractor  

or the Purchasing Agent in accordance with this Agreement; (ii) the Reimbursable Costs 

provided conform with the requirements of this Agreement; (iii) the Reimbursable Cost Invoice 

and any reasonably required backup information that would be required under the EPC Contract 

if such Reimbursable Cost had been invoiced thereunder have been properly submitted and are 

accompanied by the appropriate waiver of Lien or evidence that other appropriate action has 

been taken so as to vacate any Lien; and (iv) the amount of the Reimbursable Cost Invoice 

reflects the payment due under the provisions of this Agreement and the EPC Contract or 

Purchasing Agent Agreement (as applicable) and shall inform EPC Contractor as to whether 

Fulcrum disputes any portion of the Reimbursable Cost Invoice.  Notwithstanding the foregoing, 

in no event shall Fulcrum’s determination or payment of any amount hereunder constitute or be 

deemed a waiver of any provision of this Agreement or the EPC Contract or the Purchase 

Agreement, and Fulcrum shall have the right to enforce this Agreement against EPC Contractor  

notwithstanding any such determination or payment if Fulcrum subsequently determines and 

proves that any determination or payment of a Reimbursable Cost Invoice was erroneous.  

Subject to such determination by Fulcrum, and except for disputed portions of any Reimbursable 

Cost Invoice, Fulcrum shall  thereafter  pay EPC Contractor and or the Purchasing Agent  (and/or 

the Escrow Agent if EPC Contractor so designates),and no later than  thirty (30) days after 

receipt by Fulcrum of the Reimbursable Cost Invoice, one hundred percent (100%) of the 

amount of the Reimbursable Cost Invoice minus any disputed portion of such Reimbursable Cost 

Invoice and minus any amounts due from EPC Contractor to Fulcrum that are outstanding 

hereunder under this Agreement.  Late payments not resulting from any of the items listed in 

Section 4.1(e) shall accrue interest at the Late Payment Rate from the date due until paid.  Late 

payments resulting from any of the items listed in Section 4.1(e) shall not accrue interest until 

the event described in Section 4.1(e) has been remedied. 

(e) Fulcrum, based on its estimate in Section 4.1(d) above, may withhold such 

portion of any Reimbursable Cost Invoice payment invoiced to such extent as may be necessary 
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to protect Fulcrum from loss due to EPC Contractor’s failure to comply with Section 4.1(e) and 

in respect of the following: 

  (i) Reimbursable Costs that do not conform with the requirements of this 

Agreement or the EPC Contract; 

  (ii) Claims filed against Fulcrum, the Project Company, the Facility or the 

Facility Site,  arising from EPC Contractor’s or its Subcontractor’s actions or inactions, other 

than claims for which Liens have been filed against the Facility, Facility Site, Owner or Project 

Company that EPC Contractor has bonded or otherwise secured (at EPC Contractor’s sole cost) 

or caused to be vacated in accordance with this Agreement or the EPC Contract; 

  (iii) Failure of EPC Contractor to make payments that are due and owing in 

respect of Reimbursable Costs Invoices for material, labor or equipment or other obligations 

incurred as a result of activities subject to Reimbursable Cost Invoices covered by this 

Agreement or the EPC Contract, to the extent such Reimbursable Costs have been paid to 

Contractor by Fulcrum previously, and  unless EPC Contractor has disputed such payments and, 

if any Lien is filed with respect thereto, EPC Contractor has posted a bond or other security (at 

EPC Contractor’s sole cost) against such Lien or otherwise caused such Lien to be vacated in 

accordance with this Agreement or the EPC Contract; 

  (iv) Evidence that the Reimbursable Cost Invoice (together with previously 

invoiced amounts) exceeds (1) the amount payable with respect to the total USD 21,000,000of 

labor and material Reimbursable Costs; and (2) the amount payable with respect to the total USD 

5,100,000 of equipment Reimbursable Costs and 

  (v) Damages or any other undisputed amounts owed by EPC Contractor to 

Fulcrum under this Agreement for which Fulcrum has not been paid. 

(f) Fulcrum shall advise EPC Contractor in writing within fifteen (15) days 

after receipt of the Reimbursable Cost Invoice of any reasonable evidence leading to a possible 

delayed payment of any disputed portion of a Reimbursable Cost Invoice.  Upon receipt of such 

Notice, EPC Contractor shall promptly take any and all steps available to remedy any condition 

identified by Fulcrum leading to such claims.  Subject to a mutually agreed upon resolution of 

Fulcrum’s claims or, in the absence thereof, of an arbitration award as provided in Article 9 

payment of the disputed portion of the Reimbursable Cost Invoice shall be made by Fulcrum 

within ten (10) days following the date of such agreement or award. 

(g) No action properly taken by either Party in compliance with this Section 

4.1 shall affect the Scheduled Substantial Completion Date or the Scheduled Final Completion 

Date unless specifically agreed to in writing by the Project Company. 

4.2 Offset. Either Party may offset any liability of the other Party under this Agreement 

against any amount due from the Party implementing the offset under this Agreement; provided 

that the failure of a Party to offset such liability against amounts due to it shall in no way limit or 

restrict the right of such Party to recover such amounts due to it from the other Party. Neither 

Party may exercise its offset right pursuant to this Section with respect to any disputed amount 
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until the dispute is resolved.  Notwithstanding the foregoing, in no event shall any amount owed 

by Fulcrum under this Agreement be off-set against amounts owed by EPC Contractor to the 

Project Company under the EPC Contract. 

4.3 Termination Payment.   In the event that EPC Contractor is terminated under the EPC 

Contract without cause and for convenience and thereafter Project Company chooses to complete 

the facility by itself or using other contractors and achieves production output equivalent to the 

performance required for Deemed Substantial Completion or Substantial Completion  under the 

EPC Contract, then Fulcrum shall owe a proportional share of what would have been the amount 

of the Final Milestone payment under the EPC Contract such proportion being the percent of the 

project completed by EPC Contractor prior to termination for convenience.  

4.4 Default in Payment or Delay in Approval. If Fulcrum fails to transfer or improperly 

delays payment of funds for Reimbursement Costs as provided herein or fails or improperly 

delays in approval of Reimbursable Costs ,  Fulcrum shall be responsible to EPC Contractor for 

any additional costs or schedule delay, and any  delay liquidated damages under the EPC 

Contract that EPC Contractor incurs as a result of such payment not being made or available, 

including costs and damages payable by EPC Contractor for termination or suspension of the 

EPC Contract or the Purchasing Agent Agreement by Owner and suppliers and Subcontractors of 

their agreements that results directly and exclusively as a result of such non-payment, and such 

liability shall be the sole remedy of EPC Contractor for such payment default without prejudice 

of any right or remedy under any applicable federal or state laws that cannot be excluded or 

waived by agreement of the Parties. 

5. REPRESENTATIONS AND WARRANTIES OF FULCRUM 

Fulcrum represents and warrants to EPC Contractor as follows: 

5.1  Organization and Good Standing.  Fulcrum is a corporation duly formed, validly existing 

and in good standing under the laws of the state of its formation, and has all requisite power and 

authority to operate and to carry on its business as currently conducted.   

5.2  Legal and Authorized Transactions.  The execution and delivery by Fulcrum of this 

Agreement, and the consummation of the transactions contemplated to be performed by it 

hereunder, have been duly authorized by all necessary action by Fulcrum.  This Agreement 

constitutes a legal, valid and binding obligation of Fulcrum (assuming the due authorization, 

execution and delivery of this Agreement by EPC Contractor), enforceable against Fulcrum in 

accordance with its terms, except as the enforceability hereof may be limited by bankruptcy, 

insolvency, reorganization, moratorium and other similar laws relating to or affecting creditors’ 

rights generally and by the application of the general principles of equity. 

5.3  No Conflict.  Fulcrum’s execution and delivery of, and performance of its obligations 

under, this Agreement do not and will not (a) violate or constitute a default under any indenture, 

mortgage, deed of trust, instrument or other contract to which Fulcrum is a party or by which 

Fulcrum or its assets may be bound; (b) violate any provisions of any law, rule, regulation, order, 

judgment or decree applicable to Fulcrum or its assets; or (c) result in the creation of any 

Encumbrance on the Membership Units.   
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5.4  Authority and Capacity.  Fulcrum has full legal right, capacity, power and authority to 

execute this Agreement and to consummate the transactions contemplated hereby, and all 

Governmental Approvals required to permit Fulcrum to enter into this Agreement, and to transfer 

the Membership Units to EPC Contractor pursuant to this Agreement, have been obtained. 

5.5  Consents.  No consent of, or notice to, any Person is required for the valid execution, 

delivery and performance of this Agreement by Fulcrum, or for the valid sale and transfer of the 

Membership Units to EPC Contractor that has not been obtained. 

5.6  Title to the Membership Units.  Fulcrum holds of record, owns and has good and valid 

title to the Membership Units.  EPC Contractor are acquiring good and valid title to the 

Membership Units, free and clear of all Encumbrances (other than pursuant to the restrictions on 

transfer under any applicable federal or state securities laws).   

5.7  Litigation.  No suit, action, litigation, administrative hearing, arbitration, labor 

controversy or negotiation, or other proceeding or governmental inquiry or investigation is 

pending or, to Fulcrum’s knowledge, threatened which would have a material adverse effect on 

Fulcrum’s ability to consummate the transactions contemplated by this Agreement.   

6. REPRESENTATIONS AND WARRANTIES OF EPC CONTRACTOR 

To the extent applicable, EPC Contractor represents and warrants to Fulcrum as follows: 

6.1  Legal and Authorized Transactions.  The execution and delivery by EPC Contractor of 

this Agreement, and the consummation of the transactions contemplated to be performed by it 

hereunder, have been duly authorized by all necessary action by EPC Contractor.  This 

Agreement constitutes a legal, valid and binding obligation of EPC Contractor (assuming the due 

authorization, execution and delivery of this Agreement by Fulcrum), enforceable against EPC 

Contractor in accordance with its terms, except as the enforceability hereof may be limited by 

bankruptcy, insolvency, reorganization, moratorium and other similar laws relating to or affecting 

creditors’ rights generally and by the application of the general principles of equity. 

6.2  No Conflict.  EPC Contractor’s execution and delivery of, and performance of its 

obligations under, this Agreement do not and will not (a) violate or constitute a default under any 

indenture, mortgage, deed of trust, instrument or other contract to which EPC Contractor is a 

party or by which EPC Contractor or its assets may be bound; or (b) violate any provisions of 

any law, rule, regulation, order, judgment or decree applicable to EPC Contractor or its assets. 

6.3  Authority and Capacity.  EPC Contractor has full legal right, capacity, power and 

authority to execute this Agreement, and to consummate the transactions contemplated hereby, 

and all Governmental Approvals to permit EPC Contractor to enter into this Agreement have 

been obtained. 

6.4  Acquiring for Own Account.  EPC Contractor is an “accredited investor” as such term is 

defined in Rule 501 promulgated under the Securities Act of 1933, as amended (the “Act”), and 

is acquiring the Membership Units for its own account, for investment, and not with a view to 

the distribution in violation of the Act thereof.   
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7. FURTHER ASSURANCES.  Each Party shall (at its own cost and expense) at any time and 

from time to time, upon reasonable request of the other Party, do, execute, acknowledge and 

deliver, and cause to be done, executed, acknowledged and delivered, all such further acts, 

transfers or assignments as may be reasonably required to consummate the transactions 

contemplated hereby in accordance with the terms hereof, and to take such other actions as may 

be reasonably required in order to carry out the intent of this Agreement. 

8. LIMITATION OF LIABILITY. NO PARTY SHALL BE LIABLE FOR ANY LOST OR 

PROSPECTIVE PROFITS AND IN NO EVENT SHALL ANY PARTY BE LIABLE FOR ANY 

OTHER SPECIAL, PUNITIVE, EXEMPLARY, CONSEQUENTIAL, INCIDENTAL OR 

INDIRECT LOSSES OR DAMAGES (IN TORT, CONTRACT OR OTHERWISE) UNDER OR 

IN RESPECT TO THIS AGREEMENT.    

9. DISPUTE RESOLUTION AND ARBITRATION 

9.1 Dispute Resolution Procedure.   

 (a) Initiation: Either Party may initiate the Dispute resolution by giving 

Notice of its claim to the other Party. 

 (b) Level I: Within five (5) Business Days of the receipt of a Notice of 

Dispute, a representative of Fulcrum and a representative of EPC Contractor shall meet, confer, 

and attempt to resolve the Dispute within the next five (5) Business Days.  

 (c) Level II: If the Dispute is not resolved within two (2) Business Days 

of the close of the Level I meeting, an officer with authority to resolve such Dispute of Fulcrum 

and EPC Contractor shall meet, confer and attempt to resolve the Dispute within the next ten 

(10) Business Days. 

 (d) Resolution: The terms of the resolution of all Disputes concluded in 

Level I or Level II meetings shall be memorialized in writing and signed by each Party. 

 (e) Arbitration: No Dispute may be pursued through arbitration unless such 

Dispute has been raised and considered in the above Dispute resolution procedure, unless 

specified otherwise. 

9.2 Arbitration. Any Dispute not resolved by the Level I or Level II procedures shall, upon 

the request of either Party (and without regard to whether or not any provision of this Agreement 

expressly provides for arbitration), be submitted to and settled by arbitration in Reno, Nevada or 

such other location as may be mutually agreed by the Parties, in conformance with Rules of 

Conciliation and Arbitration of the International Chamber of Commerce (“ICC”).  Judgment 

upon the award rendered by the arbitrators may be entered by any court having jurisdiction 

thereof.  The provisions of this Article 9 shall be governed by the laws of the State of Nevada 

other than conflict of laws principles that would apply the laws of another jurisdiction.  The 

Parties hereby irrevocably submit to the non-exclusive jurisdiction of any state or federal court in 

the state of Nevada with respect to any such award and consent to the service of process in any 

manner permitted by law.  Each Party irrevocably and unconditionally waives trial by jury in any 
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action, suit or proceeding relating to such award and for any counterclaim with respect thereto. 

9.3 Costs. The expenses of the arbitration shall be borne by the losing Party (or apportioned 

if there is no clear winning or losing Party), as determined by the arbiters, provided that each 

Party shall pay for and bear the cost of its own experts, evidence and counsel, provided further 

that, if the arbiters determine that a Party’s dispute, controversy, or claim submitted to arbitration 

is frivolous or non-meritorious, such Party shall pay all costs of experts, evidence and counsel 

incurred by the other Party. 

9.4 Selection of Arbiters. EPC Contractor shall nominate and appoint the first arbiter (the 

“First Arbiter”), and Fulcrum or its legal representative shall nominate and appoint the second 

arbiter (the “Second Arbiter”).  The First and Second Arbiters shall agree upon the appointment 

of the third arbiter (the “Third Arbiter”), and if such first two arbiters cannot agree on the 

appointment of a third, the Third Arbiter shall be selected in accordance with the ICC.  The three 

arbiters shall resolve the dispute, controversy, or claim and report that decision in writing to EPC 

Contractor and Fulcrum.  Fulcrum and EPC Contractor agree to require that the three arbiters 

meet to resolve the dispute a minimum of fifteen (15) days per month until the written decision is 

issued. 

9.5 Other. In any arbitration under this Section 9.5, both Parties shall be entitled to request 

the other Party to produce documents or things in accordance with the limitations and procedures 

set forth in Rule 34 of the Federal Rule of Civil Procedure, and serve upon the other Party 

written interrogatories to be answered by the Party served, in accordance with the limitations and 

procedures set forth in Rule 33 of the Federal Rules of Civil Procedure.  Upon timely objection 

or request by a Party, the arbitrator(s) shall determine the extent to which propounded 

interrogatories shall be permitted and answered and upon notice and a showing of good cause 

therefor, order a Party to produce documents and things and to permit the inspection and copying 

or photographing of any designated documents or objects, provided such documents or objects 

have been specifically identified, are not privileged, their relevance and materiality to the 

issue(s) in arbitration have been explained and are reasonably calculated to lead to the discovery 

of admissible evidence.  In the event the Parties cannot themselves agree thereon, the arbitrators 

may also specify just terms and conditions in making the inspection and taking the copies and 

photographs. 

10. MISCELLANEOUS 

10.1  No Brokers.  Each Party represents and warrants to the other Party that the representing 

Party has not engaged any broker, finder or agent in connection with the transactions 

contemplated by this Agreement and has not incurred (and will not incur) any unpaid liability to 

any broker, finder or agent for any brokerage fees, finders’ fees or commissions, with respect to 

the transactions contemplated by this Agreement. 

10.2  Entire Agreement; Modification; Benefit; Assignment.   

(a)  This Agreement (including the Schedules hereto) constitute the entire 

agreement of the Parties with respect to the matters contemplated herein and supersede all prior 

oral and written agreements with respect to the matters contemplated herein.   
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(b)  This Agreement may not be modified, deleted or amended except by 

written instrument executed by each of the Parties. 

(c)  All terms of this Agreement shall be binding upon, and shall inure to the 

benefit of and be enforceable by, the Parties and their respective successors and permitted 

assigns.  It is the explicit intention of the Parties that no Person other than the Parties is or shall 

be entitled to bring any action to enforce any provision of this Agreement against any of the 

Parties, and that the covenants, undertakings, and agreements set forth in this Agreement shall be 

solely for the benefit of, and shall be enforceable only by the Parties or their respective 

successors and assigns. 

(d)  No Party may assign its rights or obligations under this Agreement to any 

Person without the consent of the other Party, except that either Party may assign its rights and 

obligations hereunder to any Affiliate or to any Person which succeeds to all or substantially all 

of its business by way of merger, sale of assets of otherwise, as applicable, upon notice to, but 

without obtaining the consent of, the other Parties and except without the prior consent of 

Fulcrum, EPC Contractor may factor its right to payments as provided in this Agreement and 

EPC Contractor shall assign all of its rights, title and interest in this Agreement to an entity that 

is the successor to the EPC Contract and Purchasing Agent Agreement.  

10.3  Notices.  All notices and other communications given or made pursuant to this 

Agreement (a “Notice”) shall be in writing and shall be deemed to have been duly given or made 

as of the date delivered, mailed or transmitted, and shall be effective (i) upon receipt, if delivered 

personally, (ii) three Business Days after mailing by registered or certified mail (postage prepaid, 

return receipt requested), or (iii) sent by electronic transmission to the facsimile number (with 

printed confirmation of receipt) specified below, to the Parties at the following addresses (or at 

such other address for a Party as shall be specified by like notice): 

 If to EPC Contractor: 

 

 Abeinsa Abener Teyma General Partnership 

 c/o Abengoa North America, LLC 

 3030 N. Central Ave, Suite 807 

 Phoenix, Arizona 85012 

 Attention: Ignacio Arabeity, Vice President -- Project Control 

 Telephone: (602) 282-8948 

 Email: iag@abengoa.com  

  

 with a copy to: 

  Jeffrey Bland, General Counsel 

  Telephone: (314) 200-5821 

  Email: jeffrey.bland@abengoa.com  

  

 If to Fulcrum: 

 

 Fulcrum BioEnergy, Inc. 

 4900 Hopyard Road, Suite 220 
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 Pleasanton, CA 94588 

 Attention:  Richard D. Barraza, Vice President 

 Telephone:  (925) 224-8244 

 Facsimile:  (925) 730-0157 

 Email:  rbarraza@fulcrum-bioenergy.com      

 

10.4  Governing Law.  This Agreement and the rights and duties of the Parties arising out of 

this Agreement shall be governed by, and construed in accordance with, the laws of the State of 

Nevada, without reference to the conflict of laws rules thereof.  

10.5 Severability.  If any part of any provision of this Agreement shall be invalid or 

unenforceable under Applicable Law, said part shall be ineffective to the extent of such invalidity 

or unenforceability only, without in any way affecting the remaining parts of said provision or 

the remaining provisions of this Agreement.   

10.6  Waiver.  Neither the waiver by a Party of a breach of or a default under any of the 

provisions of this Agreement, nor the failure of a Party, on one or more occasions, to enforce any 

of the provisions of this Agreement or to exercise any right or privilege hereunder shall thereafter 

be construed as a waiver of any subsequent breach or default of a similar nature, or as a waiver 

of any of such provisions, rights or privileges hereunder. 

10.7 Headings.  Section and subsection headings contained in this Agreement are inserted for 

convenience of reference only, shall not be deemed to be a part of this Agreement for any 

purpose, and shall not in any way define or affect the meaning, construction or scope of any of 

the provisions hereof. 

10.8 Counterparts.  This Agreement may be executed in separate counterparts, each of which 

shall be deemed to be an original, and all of which taken together constitute one and the same 

instrument. 

[signature page follows]
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FIRST AMENDMENT TO THE PROJECT EQUITY 
AND REIMBURSEMENT AGREEMENT 

THIS FIRST AMENDMENT TO THE PRO CT EQUITY AND REIMBURSEMENT 
AGREEMENT (this. "  Amendment"), is made on this) day of July, 2019 (the `=1~.fffective Date'), 
between ABEINSA ABIENER. 'FEY €MA GENERAL PARTNERSHIP, a Delaware general partnership 
(the "FPC Contractor'), and FULCRUM BIOENERGY, INC., a Delaware corporation ("Fulcrum"),
Fulcrum and the EPC Contractor are referred to herein, collectively, as the "Parties" and each, 
individually; as a

RECITALS 

WHEREAS, the EPC Contractor and Fulcrum Sierra BioFuels, LLC, a Delaware limited liability 
company (the "Prca'ect Corry an"), an ultimate subsidiary of Fulcrum, entered into an Engineering. 
Procurement and Construction Contract (as amended, restated, or otherwise modified, the "EPC 

nt€_act'') pursuant to which the EPC Contractor is responsible for the design, engineering, procurement 
of materials, construction, start-up, conhrnissioning and performance testing of the Feedstock MSW to 
Syncrude Product processing facility (the "Facility") to be owned and operated by the Project Company; 

WHEREAS, the Parties entered into a Project Equity and Reimbursement Agreement (as 
amended, restated, or otherwise modified, the Agreement") which sets forth the terms and conditions 
under which, among other matters, a specified Reimbursable Cost (as defined therein) that may be 
incurred by EPC Contractor in performing its obligations under the EPC Contract will be reimbursed by 
Fulcrum; 

WHEREAS, the execution and delivery of the Agreement was a condition precedent to EPC 
Contractor's and Project Company's obligations under the EPC Contract; 

WHEREAS, the Project Company and the EPC Contractor are entering into the July 2019 
Change in Work (as defined in the EPC Contract) relating to certain work as described in CVO 2b, CVO 
3b, CVO 5, CVO, 6, C.VO 8, CVO 9, CVO 10a, CVO lOb, CVO 13, CVO 18, CVO 21, CVO 22, CVO 
23, CVO 25 and CVO 32 as defined therein and attached thereto; 

WHEREAS, the Parties have agreed that there will be no change in .the Fixed Construction Price 
pursuant to the July 2019 Change in Work, but EPC Contractor will be compensated by Fulcrum 
hereunder with respect thereto; and 

WHEREAS, the Parties have agreed to revise certain other provisions of the Agreement as set 
forth herein. 

AGREEMENT 

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth in this 
Amendment, and for other good and valuable consideration, the receipt and sufficiency of which are 
hereby acknowledged, the Parties agree as follows: 

Section 1.0 i Amendments to Agreement. 

(a) Section. 3.1 of the Agreement is hereby deleted in its entirety and replaced with the following: 
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3.1 Reimbursable Cost. Fulcrum shall reimburse EPC Contractor for an amount (the "Reimbursable 
Cost") .equal to the sum of (a) USD Ten Million 'Three Hundred Four Thousand Seven Dollars and Forty-
Seven Cents ($10,304.007.47) for the costs indicated in CVO 2b, CV() 3b, CV() 5, CVO, 6, CVO IQa 
CVO .13, CVO 18, CVO 21., CVO 22, and CVO 23 (the "July 2019 CVO Fixed Cost"), plus (b) costs 
arising under CVO 8, CVO 9, CVO lob, CVO 25 and CVO 32 (as defined in the July 2019 Change i.n. 
Work), measured on an open book basis and subject to an indirect fee of 17.45% and an additional fee of 
5%, (the "July 2019 CVO Open Book Costs") which the Parties have currently estimated to be Thirteen 
Million Five Hundred Forty Nine Thousand Five Hundred Sixty-Seven and Sixty-Eight Cents 
($13,549,567.68), plus (c) the lesser of (i) USD Twenty Six Million One Hundred Thousand Dollars 
($26,1.00,000) or (ii) the sung of (A:) costs incurred. by EPC Contractor under the EPC Contract and as 
Purchasing Agent tinder the Purchasing Agent .Agreement .for labor and material costs in the Tracked Cost 
Categories (as defined in the EPC Contract) prior to Mechanical Completion that are in excess of the 
aggregate labor and material baseline for the Tracked Cost Categories in Table One of Exhibit 11 to the 
EPC Contract, which amount is USD Sixty-Six Million Eight Hundred Eighty-Five Thousand Three 
Hundred Seventy-Three Dollars ($66,885,37.3),. (such aggreg;ttc baseline the "Labor and Material 
Baseline" and all such. excess costs, the "Labor and Material Reimbursable Costs"), and (B). costs 
incurred by EPC Contractor as Purchasing Agent und.e. the Purchasing Agent Agreement, for the specified 
equipment listed in Table Two of Exhibit 11 to the EPC Contract prior to Mechanical Completion, that are 
.in. excess of the equipment baseline in Table Two of .Exhibit I:1 to the EPC Contract, which amount is 
USO Twenty-Five Million Two Hundred Five Thousand Nine Hundred Thirty Dollars ($25,205,930), 
(such aggregate baseline the "Equipment Baseline" and all such excess costs, the "Equipment 
Reimbursable !Costs'"); provided, however, Fulcrum shall not. reimburse EPC Contractor for any 
Reimbursable Cost that (i) with respect to the Labor and Material Reimbursable Costs described in. 
Section 3:1(c)(ii)(A) above, is in excess of USD Twenty One Million Dollars ($21,000,000), (ii) with 
respect 

to 

Equipment Reimbursable Costs described in Section 3.1(c)(ii)(B) above, is in excess of USD 
Five Million One llun:dred Thousand Dollars or (iii) arises as a result of the failure by EPC Contractor to 
perform its obligations in accordance with the EPC Contract or the Purchasing Agent Agreement. 

Such "incurred" costs to be submitted as provided in Section 4.1(a) shall .include invoices. from suppliers 
and subcontractors that will become due and payable during the current month and estimates of the cost 
of self performed labor for the current month that will. be Reimbursable Costs. To the extent that EPC 
Contractor (x) has satisfied all of its obligations under the EPC Contract or the Purchasing Agent 
Agreement, as applicable, with respect to the Reimbursable Cost and (y.) has satisfied all its obligations 
under this Agreement for.  Reimbursable Costs, including all the obligations with respect to invoicing and. 
submission of all required documentation as provided in Article 4 of this Agreement, then Fulcrum shall 
pay EPC Contractor in accordance with Section 4.1(d) of this Agreement. As provided in Section 4.1. 
EPC Contractor may require that some of this reimbursement be provided as an additional payment to the 
special subcontractor escrow or security account for disbursement of specific amounts to suppliers and 
subcontractors as designated by EPC Contractor. 

(b) A new Section 3.3 is added to the Agreement as follows: 

3.3 Reimbursable Cost CVOs. For purposes of clarification: 

(a) The Parties acknowledge that the aggregate costs of the scope of work set forth in the CVOs 
associated with the July 2019 Change in Work are as set forth on Exhibit A hereto, provided that the 

amounts set forth on Exhibit A with respect to CVO 8, CVO 9, CVO I Ob, CVO 25 and CVO 32 are 
estimates, and the actual costs for such work: will be paid on an open book basis as provided in Section 

3.1.(b). 
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(b) The Parties further acknowledge and agree that the July 2019 Change in Work does not 
provide for any adjustment in the Fixed Construction Price to be paid by Project Company in connection 
with the July 2019 Change in Work, and Fulcrum agrees that its obligation to pay the Reimbursable Cost 
pursuant to this Agreement includes the July 2019 CV() Fixed Cost and the July :2019 CVO Open Book 
Costs with respect to costs incurred pursuant to the scope of work under the July 2019 Change in Work, 
subject to the terms of the applicable CVOs and the caps and other conditions of payment otherwise set 
forth in this Agreement. 

(c) The work associated with those costs listed in Exhibit A as "Change in Material Cost from 
.PAA" and "Change in Equipment Cost from PAA" shall be subject to the same terms and conditions as if 
such work was included under the Purchase Agent Agreement and .the work associated with those costs 
listed in Exhibit A as'<Change in Labor and Indirect Costs and Fees from EPC Contract" shall be subject 
to the same terms and conditions as if such work was included under the EPC. Contract except in both 
cases that the payment for such costs will be made by Fulcrum pursuant to this Agreement and not by the 
Project Company. 

(c) Section 4. l (e)(iv) of the Agreement is hereby deleted in its entirety and replaced with the 
following: 

(iv) Evidence that the Reimbursable Cost Invoice (together with previously invoiced 
amounts) exceeds (1.) with respect to the Labor and Material Reimbursable Costs described. in Section 
3.1.(c)(ii)(A) above:, Twenty One Million Dollars ($21,000,000); (2) with respect to the Equipment 
Reimbursable Costs described in Section 3.1(c)(ii)(B) above, Five Million One Hundred Thousand 
Dollars ($5,.1.00,000); and (3) with respect to the July 2019 CVO Fixed Cost described in Section 3J(a) 
above, USD Ten Million Three Hundred Four Thousand Seven Dollars and Forty-Seven Cents 
($10,304,007.47), and 

(d) Section 4.1(a) of the Agreement is hereby deleted in its entirety and replaced with the following: 

(a) The EPC Contractor shall track costs incurred, committed and intended to 
be committed and paid that arise from the July 2019 Change in Work or are included in the labor 
and material baseline in Exhibit II of the. EPC Contract and as Purchasing Agent shall track costs 
incurred, committed and. intended to be committed and paid that arise from the July 201.9 Change 
in Work or are included in the labor and material baseline and the equipment baseline in Exhibit 
II of the EPC Contract and shall share such information with Owner on an "open book" basis. To 
the extent feasible, the EPC Contractor shall inform Fulcrum of costs arising from the .July 201.9 
Change in Work or that are included in the baselines in Exhibit II of the EPC Contract that 
exceed the amounts in the cost estimate and could result in the total baseline amounts being 
exceeded. If such costs included in the baseline that are in addition to the amounts in the 
estimate would result in the amounts from the milestone payment for the EPC Contract and/or 
for the Purchasing Agent Agreement to be insufficient to pay such additional costs for any 
period, the EPC Contractor shall be able to request that Fulcrum fund the Escrow Account or 
payment account or provide funds to the EPC Contractor (such funding being a "Supplemental 
Payment" and such shall be included in the maximum amount of Reimbursable Costs as stated in 
Section 3.1). Fulcrum shall have the right to review and request additional information with 
regard to such cost increases or the basis for any Supplemental Payment. Costs that arise from 
the Tracked. Cost Categories included in the Labor and Material Baseline or the Equipment Costs 
in the Equipment Baseline. in Exhibit Il of the EPC Contract or costs that arise from the July 
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2019 Change in Work (as allocated in Exhibit A) shall be Eligible Costs". Once the Eligible 
Costs incurred and committed exceed the individual respective totals of the Labor and Material 
Baseline and the Equipment Baseline, all Eligible Costs that are expended or committed Will be 
able to be invoiced as provided in Section 4.1 (b). The labor and material cost and equipment 
cost: components included in the baseline amounts are set forth. in Exhibit II to the EPC Contract. 

(b) On or shortly after the first day of each month, EPC Contractor may submit an invoice to 
Fulcrum, in form and substance to be agreed by the Parties (the "Reimbursable Cost invoice"), for 
payment of its Eligible Costs subject to the maximum amounts as provided in Section 3.1. The 
Reimbursable Cost Invoice shall properly represent the Eligible Costs that have been included in 
meeting the baselines or invoiced during the preceding months and will include the estimate of costs 
qualifying as Eligible Costs which have not been the subject of a Reimbursable Cost .Invoice 
including: (i) costs that were paid in previous months; (ii.) costs which will be paid or incurred during 
the current month (the month of the date of the invoice); (iii) any Supplemental Payments as 
provided above, and (iv) any credit adjustment for any amounts previously invoiced which were in 
excess of the actual amounts paid (provided that no such credit will be owed with the respect to the 
July 2019.  CVO Fixed Cost). The invoice shall contain supporting documentation that would be 
required in connection with an invoice for payment of such costs under the EPC Contract or 
Purchasing Agent Agreement, as applicable for expended costs and reasonable supporting 
documentation for estimated costs with the requirement that the invoice documentation be provided 
when amounts :are received and disbursed. EPC Contractor shall indicate which Reimbursable. Costs 
will be paid. to the special subcontractor escrow or security account for disbursement as instructed by 
EPC Contractor and which will be reimbursed. to EPC Contractor directly. If,. when EPC Contractor 
is issuing its final invoice for costs relating to the July 2019.  Change in Work, EPC Contractor has not 
yet submitted invoices (or included in the costs to meet the baselines) for costs relating to CVO 2b, 
CVO 3b, CVO 5, CVO, 6, CVO 10a CVO 1.3, CVO 1.8, CVO 21, CVO 22, and CVO 23 equal to the full 
amount of the May 2019 CVO Fixed Cost, then EPC Contractor may adjust such final invoice to 
reflect payment of the remainder of the July 2019 CVO Fixed Cost. 

Defined Terms. Any capitalized words which are not defined in this Amendment will have the meanings 
ascribed to them in. the. Agreement. 

Section. 1.02 Amendment. The amendment to the Agreement set forth in. Section 1.01 shall be 
construed in connection with and as part of the Agreement, and except as amended hereby, all of the terms 
and conditions of the .Agreement are in full force and effect. 

Section 1.03 Governing Law. This Amendment shall be governed by the Laws of the State of Nevada 
other than conflict of laws principles that would apply the laws of another jurisdiction. For the avoidance 
of doubt, this Section 1.04 does not change the provisions in Article 9 of the. Project Equity and 
Reimbursement Agreement requiring resolution of disputes under the IPC Contract by arbitration 

Section 1.04 Venue.. With respect to any disputes arising out of or related to this Amendment, the 
Parties hereby irrevocably submit to the non-exclusive jurisdiction of any state or federal court in the 
State of Nevada with respect to any such award and consent to the service of process in any manner 
permitted by law. 

L! 
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Section 1.05 Electronic Signature; Counterparts. This Amendment may be executed in multiple 
counterparts, each of which shall be deemed to be an original, and all of which taken together shall 
constitute one and the same instrument. 

[The remainder 
of 

the page left intentionally blank/ 

1iBA • 9346131(XX1007. 798558 vI I 
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IN WITNESS WHEREOF, the undersigned have executed and delivered this Amendment as of 
the date first written above. 

FULCRUM: 

FULCRUM BIOENERGY, INC., 
a Delaware corporation 

By: 
Name: G Off. 
Title: 'f t Ct 

EPC CON-TRACTOR: 

ABEINSA ABENER TEYMA GENERAL PARTNERSHIP, 
a Delaware general partnership 

By: Abeinsa EPC, LLC, Teyma Construction USA, LLC and 
Abener Construction Services, LLC, as the general partners of 
Abeinsa Abener Teyma General Partnership 

By: Abeinsa Business Development, LLC, as the sole member 
and manager of Abener Construction Services, LLC 

By: Abeinsa LLC, as the sole member and manager of 
Abeinsa EPC, LLC, Teyma Construction USA, LLC and 
Abeinsa Business Development, LLC 

By: Abengoa North America, LLC, as the sole 
member and manager of Abeinsa LLC 

Bye: w 
Name:
Title: 

lush O346tMOOIiOO7.7ii855 vS I 
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Exhibit A 

July 2019 Change in Work 
Labor, Material and Equipment Costs 

Change in Change in Labor Change in 
Material Cost and Indirect Equipment Cost 
.from PAA Costs and Fees from PAA

from EPC 
Contract 

CV42b - Auxiliary 
Boiler Modification - $0.00 $131,478.82 $54,191.00 
Installation 
CVG3b — Syngas 
Compressor $0.00 $1,602,552.40 $0.00 
Installation 
CV05 - ASU and 

------------------

Water Treatment ($679,786.00) ($158,543.09) $0.00 
Foundations 
CV06 - Micro Steam $0.00 $240,216.39 $294,188.00 Turbine Generator 
CVO8 -Modification 
from Pelletized MSW 
to Shredded MSW $4,501,663.56 $1,540,488.92 $1.17,269,00 
Feedstock 
(open book estimate) 
CV J9 Increase 

---------------------- 

height :and width of 
the Reformer $2,2.35,964.69 $1,437,962.04 $0.00 
Structure 
(open book estimate) 
CVO1.0a - Fisher-

-- - ---- 

--------------

Tropseh. system $0.00 $788,479.51_ $1,974,948.11 
modification 
CVO 1 Ob — FT System 
Installation $0.00 $3,067,548.31 $0.00 
(open book estimate: 
CVO13 Guard Beds $0.00 $1,206,696.58 $3,129,732.81 
CV018 -- CO2 

'.t3na $0.00 ($366.655.37) 
----------------

($449,035.17) ressor 
CVO21 --Demin 

$0.00 
--------

$64,302.56 $78,750.00 Water tank 
CV 022 —Pilings ... ...... ($5574405x00) ($1.30,000.78) $0.00 
CV023 —Flare $0.00 $1,384,422.90 

..... 
$1,695,473.80 

\\BA -034613/ODODO7- 798548 ul t 
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CVO 25 - Seal Gas 
Boosters System 
(open book estimate) 
CVO 32 - Change to 
Guard Bed Nozzles 
(open book estimate) 
Total 

$254,190.09 $311,301.29 

$15,730.79 $67,449.00 

$16,579,307.31 $7,274,267.84 

~,t3A - 0.34613/000007 - 73$558 e i I 
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SECOND AMENDMENT TO THE PROJECT EQUITY 
AND REIMBURSEMENT AGREEMENT 

TF-lIS SECOND AMENDMENT TO THE PROJECT EQUITY AND REIMBURSEMENT 
AGREEMENT (this "Amendment"), is made on this ?3y 'li. ay of September, 2019 (the "EiTeetive . _  late"). 
between ABELNSA ABENER TEYMA GENERAL PARTNERSHIP, a Delaware general partnership 
(the "EPC Contractor"), and FULCRUM f3LOENERGY, INC., a Delaware corporation ("Fulcrum"),

l ulerum and the EPC: Contractor are referred to herein, collectively, as the "Parties " and each, 
individually, as a ".I'a.rty." 

RECITALS 

WHEREAS, the EPC Contractor and Fulcrum Sierra BioFuels, LLC, a Delaware limited liability 
company (the "Project Company''), an ultimate subsidiary of Fulcrum, entered into an Engineering, 
Procurement and Construction Contract (as amended, restated, or otherwise modified, die "E PC 
Contract" pursuant to which the EPC Contractor is responsible for the design, engineering, procurement 
of materials, construction, start-up, commissioning and performance testing of the Feedstock MSW to 
Syncrude Product processing facility (the "Facility") to be owned and operated by the .Project Company; 

WHEREAS, the Parties entered into a Project Equity and Reimbursement Agreement, as 
amended by that First Amendment to the Project Equity and Reimbursement Agreement dated as of July 
3, 2019 (as amended, restated, or otherwise modified, the `Agreement") which sets forth the terms and 
conditions under which, among odicr matters, a specified Reimbursable Cost (as defined therein) that may 
be incur€ f by EPC Contractor in performing its obligations under the 'EPC Contract will be reimbursed 
by Fulcrum; 

WHEREAS, t:he execution and delivery of the Agreement was a condition precedent to EPC 
Contractor's and Project Company's obligations under the EPC Contract; 

WHEREAS, the Project Company and the EPC Contractor are entering into a Second 
Amendment to the Engineering, Procurement and Construction Contract dated as of the date hereof, 
pursuant to which the Project Company may at its option make certain Optional Prepayments, as defined 
Therein; 

WHEREAS, such Optional Prepayments would reduce the amount: of subsequent Payment 
Milestones due under the EPC Contract; 

WHEREAS, the Parties have agreed that to the extent such Optional Prepayments are used for 
costs that would otherwise give rise to a payment obligation for Fulcrum hereunder, the amount of the 
resulting reduction in any Payment Milestone will be an Eligible Cost (as defined in the Agreement) when 
due; and 

WHEREAS, the Parties desire to revise the Agreement as set forth herein. 

AGREEMENT 

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth in this 
Amendment, and for other good and valuable consideration, the receipt and sufficiency of which are 
hereby acknowledged, the Parties agree as follows: 

UBA .03-MAMMY? . '995% v13 
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Section 1 .01 Amendments to Agreejneia. 

(a) The following sentence is added to the end of'Section 4.1(a) of the Agreement, as prev€ously. 
amended: 

Notwithstanding the foregoing, the Parties acknowledge that at any time Protect 
Company may elect to make an Optional Prepayment (as defined in the EPC Agreement), 
resulting in a reduction in the amount of one or more Payment Milestones that would 
otherwise be due under the EPC Agreement or the Purchasing Agent Agreement. To the 
extent any such Optional Prepayment is made in order to pay Subcontractor or Vendor 
invoices that would otherwise give rise to a Supplemental Payment or would otherwise 
be an Eligible Cost hereunder, then at the time the applicable Payment Milestone is or 
would be due. the amount of such reduction will be an Eligible Cost hereunder and may 
be invoiced pursuant to Section 4.1(b). 

Defined, 'erltrl. Any capitalized words which are not defined in this Amendment will have the meanings 
ascribed to them in the Agreement. 

Section 1.02 Amendment. The amendment to the Agreement set forth in Section 1.01 shall be 
construed in connection with and as part of the Agreement, and except as amended hereby. all of the terms 
and conditions of the Agreement are in fill force and effect 

Section 1.03 Governing Law. This Amendment shall be governed by the l..aws of the State of Nevada 
other than conflict of laws principles that would apply the laws of another jurisdiction. For the avoidance 
of doubt, this Section 1.03 does not change the provisions in Article 9 of the Project Equity and 
Reimbursement Agreement requiring resolution of disputes under the EPC Contract by arbitration 

Section 1.04 Venue. With respect to any disputes arising out: of or related to this Amendment, the 
Parties hereby irrevocably submit to the non-exclusive jurisdiction of any state or federal court in the 
State of Nevada with respect to any such award and consent to the service of process in any manner 
permitted by law. 

Section 1.05 Electronic Signature. Counterparts. This Amendment may be executed in multiple 
counterparts, each of which shall be deemed to be an original, and all of which taken together shall 
constitute one and the same instrument. 

j T.he rerruxi ider of the page left intentionally blank) 
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IN WITNESS WHEREOF, the undersigned have executed and delivered this Amendment as of 
the date first written above. 

FULCRUM: 

1+ 11t..CRUM 
a Delaware c 

S: 

Name: Tt 
Title: Vt 

EPC CONTRACTOR: 

ABEIINSA ABENER TEYMA GENERAL PARTNERSHIP, 
a Delaware general partnership 

By: Abeinsa EPC, LLC, Teyma Construction USA, LLC and 
Abener Construction Services, LLC, as the general partners of 
Abeinsa Abener Teyma General Partnership 

By: Abeinsa Business Development, LLC, as the sole member 
and manager of Abener Construction Services, LLC 

By: Abeinsa. LLC, as the sole member and manager of 
Abeinsa EPC, LLC. Teyma Construction USA, LLC and 
Abeinsa Business Development. LLC 

By: Abengoa North Alnerica., LLC, as the sole 
member and manager f Abeirlxsa LLC 

By: 
Naive: Javier Ra 
Title: Vice Pres 

:1~sA - os-:a. sxxx:cu•, . Mssss yi 3 
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Exhibit C 
 

May 19, 2021 Recorded Notice of Lien 
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APN: 005-071-49 

When Recorded return to: 

Abeinsa Abener Teyma General 
Partnership 
c/o Mead Law Group LLP 
7201 W Lake Mead Blvd., Suite 550 
Las Vegas, Nevada 89128 

NOTICE OF LIEN 

The undersigned claims a lien upon the property descri 
equipment furnished or to be furnished for the improveme 

1. The amount of the original contract is: , 89,489.94 

Doc #: 134036 
05/19/2021 02:31 PM Page: 1 of 2 

OFFICIAL RECORD 
Requested By: MEAD LAW GROUP 

Storey County, NV 
Marney Hansen Martinez, 

Fee: $37.00 RPTT: $0.00 
Recorded By: dmcpherson 

2. The total amount of all additional or change w , materials and equipment, if 
any, is: $0.00 

3. 

4. 

5. 

6. 

The total amount of all payments r c a 0 

The amount of the lien, Wr ed st d offsets, is: 
$1,128,774.748 

roperty is: 

Fulc · io 
49 oa 
P o ·a 8 

y horn the lien claimant was employed or to when the 
d to furnish work, materials or equipment is: Fulcrum 

Sierra Bio 

7. · the terms of payment of the lien claimant's contract is: 
paymen eceipt 
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134036 05/19/2021 Page 2 of 2 

8. A description of the property to be charged with the lien is: 

~~') 
3600 Peru Drive 

Industrial Gid 
McCarran, NV 89434 

APN 005-071-49 
2014-22 PT Sl0&l 1, Tl 9N 

22E ~~'.~ 
By: __ '_--1-,...1,4--=Lil-=i'......-,L. _.,.. _.-::: -;_ _-_-_-----+--+-­
Mario Pue 
Deputy Projec 
Abeinsa Abener e 

VERIFICATI F LIEN 

State of \J l- .,,,,j,,, ) 
County of V ,,),~,'- ~ ss. ( 

I, Mario Puertas Gonzalez, beirufilrst dul~o ccording to law, deposes and 
say: V 

I have read the foregoin 
the same is true of my o 

llllommtion md re◊~ 

the contents thereof and state that 
except those matters stated upon 

· e true. 

Mario Pu as Gonzalez 
Deputy Project Manager 
Abeinsa Abener Teyma General Partnership 

CKNOWLEDGMENT 

Subs r· ed an 
year /'11' . 1 

to . efore m7 this { 5/~ay of the month of fJ C\ 1 
'''" fvvf...,;; 6.-/\.l,t11:/4c.,. 

~ ' ... ~ .. , ... ~ ..,..,..,E'APDPb , 

ofthe 

Place Notary Stamp Here: MICHAEL CAGUIOA TEG101 
Notary Public • State of Nevada . 

County of Washof 
APPl NO. 20-9071-02 f 

My ~p. Expires June 22, 2024 · 

Case 24-12008-TMH    Doc 201-3    Filed 10/25/24    Page 3 of 3Case 24-12008-TMH    Doc 277-1    Filed 11/20/24    Page 179 of 223



 

 

Exhibit D 
 

July 29, 2021 Recorded Notice of Lien 
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Doc#: 134494 
07/29/2021 01 :17 PM Page: 1 of 2 

OFFICIAL RECORD 
APN: 005-071-49 Requested By: MEAD LAW GROUP 

When Recorded return to: 
Storey County, NV 
Marney Hansen Martinez, 

Abcinsa Abcncr Tcyma General 
Partnership 

Fee: $37.00 RPTT: $0.00 
Recorded By: dmcpherson 

c/o Mead Law Group LLP 
7201 W Lake Mead Blvd., Suite 550 
Las Vegas, Nevada 89128 

NOTICE OF LIEN 

The undersigned claims a lien upon the property des r· cd in thi ticc for work, or 
equipment furnished or to be furnished for the improve nt of the pr p rty: 

1. The amount of the original contract is: $204, 154,0 

2. 

3. 

4. 

5. 

6. 

The total amount of all additional or c .. =\•t:,•~d work, materials and equipment, if 
any, is: $167,153,979** 

The total amount of all payments re c· c to ate · . $276,231,656 

The amount of the lien, aft~~g{& redits and offsets, is: $95,076,396 

The name of the owner, if~?'1'X~ opcrty is: 

Fulcrum Sierra B · ofucls LC 

4900 Hopyard ~~ 
Pleasanton, a 1fo ~ ~ 

crso 5 whom the lien claimant was employed or to when the 
lien claimant furnis 
Sierra BioFucls 

o furnish work, materials or equipment is: Fulcrum 

7. c terms of payment of the lien claimant's contract is: 
t 

s CiW and CVOs that arc estimated values, which continue to be 
· n Claimant. The Notice of Lien will be amended as to reflect the 

osc estimates arc confirmed. 
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134494 07/29/2021 Page 2 of 2 

8. A description of the property to be charged with the lien is: 

State of 

County of 

3600 Peru Drive 
Industrial Gid 

McCarran, NV 89434 
APN 005-071-49 

2014-22 PT Sl0&l 1, T19N 
22E 

By: __ ----i'-1--,'-----+--+--­
Mario Pu 
Deputy Pr 
AbeinsaA 

VERIFICATION OF LIE 

) 
) ss. 
) 

I, Mario Puertas Gonzalez, being first duly s 
say: 

I have read the foregoi · nts thereof and state that 
the same is true of my own pe ose matters stated upon 
information and belief, and, as to t be true. 

alez 
Deputy Project Manager 
Abeinsa Abener Teyma General Partnership 

OWLEDGMENT 

t efore me this .2£i=t1ay of the month of JL.. ly of the 

Pia Notary Stamp Here: COOLTON S. MAC GOODEN-S'IEEl:fJAA 
Notary Public - State of Nevada 

County of Washoe 
APPT. NO. 21-0220-02 

My App. Expires May 24, 2025 
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Exhibit E 
 

Mechanics Lien Litigation Complaint 
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Leon F. Mead II, Esq. 
Nevada Bar No. 5719 

2 eMail: lcon0Jmeadlawt!roup.com 
Sarah Mead Thomas, Esq. 

3 Nevada Bar No. 13725 
eMail: sarah!@.mcadlav.!!roup.com 

4 Matthew W. Thomas, Esq. 
Nevada Bar No. 15102 

5 eMail: matt((&.meadlaw2roup.com 
MEAD LAW GROUP LLP 

6 7251 W. Lake Mead Blvd., Suite 460 
Las Vegas, NV 89128 

7 Tel: 702.745.4800 
Fax: 702.745.4805 

8 Attorneys for Plaintiff Abeinsa Abener Teyma General Partnership 

9 

10 

I I ABEINSA ABENER TEYMA GENERAL 
PARTNERSHIP, 

12 

13 

14 

Fl .o 
2021 NOV f 7 AH ff: 35 
STO?Eij•. - 

. . ;J)y_''' r'[ -;,.( ~ - ht\ 

8Y ~:-:- .. - .. _ 
u/-F'!,try 

V. 

Plaintiff, 

FULCRUM SIERRA BIOFUELS, LLC, a 
15 Delaware limited liability company; and DOES 

1 through 50, inclusive, 
16 

17 

18 

21 

22 

25 

28 

Defendants. 

FIRST JUDICIAL DISTRICT COURT OF NEVADA 

STOREY COUNTY 

COMES NOW Plaintiff Abeinsa Abener Teyma General Partnership ("AA TGP" or 

19 "Plaintiff"), by and through its counsel of record, Mead Law Group, LLP, and complains of 

20 Defendant Fulcrum Sierra Biofuels, LLC ("Fulcrum" or "Defendant") as follows: 

1. 

Case No.:J \ RP ()C:«) {o I b 
Dept: I 

ABEINSA ABENER TEYMA GENERAL 
PARTNERSHIP'S COMPLAINT FOR 
FORECLOSURE OF MECHANIC'S 
LIENS 

23 licensed contractor holding an unlimited "A" license issued by the Nevada State Contractor's 

24 Board, license number 79694. 

Mead Law Group LLP 
1251 \V Lake Mead Bh·d 

Sl.lic.:460 
US Vcps. NV 19121 

T 70l 74S-1800 
Fl. 101 us nos 

2. 

26 plant located at 3600 Peru Drive, McCarran, Nevada 89437, APN 005-071-49 and known as the 

27 "Sierra Biofuels Plant" project (the "Project"). 

" ., . 

PARTIES AND JURISDICTION 

Plaintiff is a general partnership formed under the laws of Delaware and a 

Defendant is a Delaware limited liability company and the owner of a biofuel 

Plaintiff is informed and believes and based thereon alleges that Defendants DOES 

ABEINSA ABENER TEYMA GENERAL PARTNERSHIP'S COMPLAINT- I 
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I through 50, inclusive, are persons or entities of form unknown that are liable to Plaintiff in the 

2 same manner as Defendants and are jointly and severally liable with Defendants. The true 

3 identities of these Defendants are currently unknown to Plaintiff and so they are sued herein under 

4 the fictitious names of DOES I through 50, inclusive, until such time as Plaintiff, through 

5 discovery or otherwise, is able to identify their true names and character. Upon such discovery, 

6 Plaintiff will seek leave of Court to substitute the then identified party for the fictitious name used 

7 to identify them herein, and upon such substitution, the allegations made herein shall apply to 

8 such properly identified Defendants as otherwise herein fully alleged. 

9 4. Pursuant to NRS 108.239(1), "[a] notice of lien may be enforced by an action in 

IO any court of competent jurisdiction that is located within the county where the property upon 

11 which the work of improvement is located[.]" As described more fully below, the work of 

12 improvement that is the subject matter of this action is in Storey County, Nevada. 

13 

14 5. 

GENERAL ALLEGATIONS 

On October 18, 2017, Plaintiff and Defendant ( collectively the "Parties") entered 

15 into an Engineering, Procurement and Construction Contract (the "EPC") wherein Plaintiff was 

16 to serve as the prime contractor for the Project. 

17 

19 

22 

26 

Me•d Law Group LLP 
725 I W Llkc Mud Dh·d 

Suite 460 
US Vcps, NV 89128 
T. 702 JH-4800 
F/. 702.74lAS0l 

6. 

7. 

8. 

9. 

Following the execution of the EPC, a minimum amount of $167,153,979.00 in 

18 additional or changed work, materials, and/or equipment was provided by Plaintiff. 

Despite Plaintiff completing $371,308,052.00, worth of work in a good and 

20 workmanlike manner and in compliance with the EPC documents, Defendant has only paid 

21 $276,231,656.00 for this work, leaving an outstanding balance due to Plaintiff of $95,076,396.00. 

Despite making demand upon Defendant for full payment, Defendant has failed 

23 to pay Plaintiff for all the work performed on the Project. Accordingly, Plaintiff recorded a 

24 mechanic's lien thereon with the Storey County Recorder's Office, Document No. 134494, in 

25 the amount of $95,076,396.00 (the "EPC Lien") and served copies on Defendant. 

On January 13, 2020, the Parties entered into a separate Contractor Services 

27 Agreement to construct a Dryer (the "Dryer Agreement"). 

28 // 

ABEINSA ABENER TEYMA GENERAL PARTNERSHIP'S COMPLAINT- 2 
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Mead Law Group LLP 
7251 W Lake Mead Bh'd 

Suiti::.i60 
L:u Vegas, NV 39128 
T. 702 745..JSOO 
Fl. 702.1'5.4&05 

IO. Despite Plaintiff completing $1,128,774.74, worth of work in a good and 

2 workmanlike manner and in compliance with the Dryer Agreement documents, Defendant has 

3 not paid Plaintiff for any of this work, and there is an outstanding balance due to Plaintiff of 

4 $1,128,774.74. 

5 11. Despite making demand upon Defendant for full payment, Defendant has failed 

6 to pay Plaintiff for all the work performed on the Project in accordance with the Dryer Agreement. 

7 Accordingly, Plaintiff recorded a mechanic's lien thereon with the Storey County Recorder's 

8 Office, Document No. 134036, in the amount of $1,128,774.78 (the "Dryer Lien") and served 

9 copies on Defendant. 

IO 

13 

12. 

13. 

On May 6, 2020, Plaintiff submitted a Request for Arbitration to the International 

11 Court of Arbitration of the International Chamber of Commerce ("ICC") pursuant to agreements 

12 between the Parties. 

The Parties are currently involved in ongoing arbitration with the ICC following 

14 Plaintiffs Request for Arbitration. 

15 

17 

19 

20 

21 

22 

25 

14. 

15. 

16. 

17. 

18. 

19. 

Plaintiff is filing the instant complaint in order to perfect the foreclosure of its 

16 mechanic's liens. 

Plaintiff intends to seek a stay of the action immediately upon filing and service 

I 8 of the instant complaint. 

FIRST CAUSE OF ACTION 

(Foreclosure of Mechanic's Lien Against Defendant - The EPC Lien) 

Plaintiff repeats and re-alleges each allegation above as if set forth in full herein. 

Upon information and belief, Defendant is the record owner of the Property. 

Plaintiff has provided labor and materials to the Project, for the benefit of the 

24 Property, and has not been paid in full for that labor and those materials. 

Accordingly, and after making demand for full payment from Defendant, Plaintiff 

26 recorded its valid mechanic's lien on the Property with the Storey County Recorder's Office as 

27 Document No. 134494 on July 29, 2021, and properly served a copy to Defendant as required 

28 by NRS 108.227. 

ABEINSA ABENER TEYMA GENERAL PARTNERSHIP'S COMPLAINT- 3 
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20. Defendant, having a direct contract with the lien claimant, has actual knowledge 

2 of the work and is exempt from service of a notice of right to lien under NRS l 08.245. 

3 

4 Property. 

5 

6 the right to make a credit bid on the Property. 

7 

9 

10 

11 

12 

13 

15 

21. 

22. 

23. 

8 foreclosing the Lien pursuant to NRS 108.23 7. 

24. 

r _)_ 

26. 

More than thirty (30) days has passed since Plaintiff recorded the Lien on the 

Plaintiff seeks an order foreclosing the Lien for the full amount thereof, including 

Plaintiff is also entitled to an award of its attorneys' fees and costs incurred in 

SECOND CAUSE OF ACTION 

(Foreclosure of Mechanic's Lien Against Defendant - The Dryer Lien) 

Plaintiff repeats and re-alleges each allegation above as if set forth in full herein. 

Upon information and belief, Defendant is the record owner of the Property. 

Plaintiff has provided labor and materials to the Project, for the benefit of the 

14 Property, and has not been paid in full for that labor and those materials. 

27. Accordingly, and after making demand for full payment from Defendant, Plaintiff 

16 recorded its valid mechanic's lien on the Property with the Storey County Recorder's Office as 

17 Document No. 134036 on May 19, 2021, and properly served a copy to Defendant as required 

18 by NRS 108.227. 

19 28. 

20 of the work and is exempt from service of a notice of right to lien under NRS 108.245. 

21 

23 

25 

Moad Law Group LLP 
7251 W We ~lc:ad Bh·d 

Sun::◄60 
YS Vcg:as, NV S912K 
T. 702 7-15-4300 
F/. 702.7<!.~805 

29. 

22 the Property. 

30. 

31. 

Defendant, having a direct contract with the lien claimant, has actual knowledge 

More than thirty (30) days has passed since Plaintiff recorded the Dryer Lien on 

Plaintiff seeks an order foreclosing the Dryer Lien for the full amount thereof, 

24 including the right to make a credit bid on the Property. 

Plaintiff is also entitled to an award of its attorneys' fees and costs incurred in 

26 foreclosing the Dryer Lien pursuant to NRS 108.237. 

21 II 

28 II 
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PRAYER FOR RELIEF 

2 WHEREAS, Plaintiff prays for relief in its favor and against Defendant as follows: 

3 

Mead Law Group LLP 
72SI W ukc Mc~ Bh'd 

S11nc -160 
US Vcp. NV 19128 

T 702 l-'s-4100 
F/. ?Ol.7-'S . .JIO.S 

l. 

4 proven at trial but in excess of the jurisdictional requirements of this Court; 

5 

6 

2. 
"I 
.). 

7 Property; 

8 

9 

10 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

4. 

5. 

6. 

For judgment against Defendant in the amount of Plaintiffs actual damages to be 

For the liens to be adjudicated as valid liens upon the Property; 

For a determination that the liens have priority over all other interests in the 

For interest at the maximum allowable rate; 

For an award of attorneys' fees and costs actually incurred; and, 

For any such other relief as the Court deems just and proper. 

11 Dated: November 16, 2021 MEAD LAW GROUP LLP 

Leon F Mead II, Esq. (NV Bar No. 5719) 
Sarah M. Thomas, Esq. (NV Bar No. 13725) 
Matthew Thomas, Esq. (NV Bar No. 15102) 
7201 W. Lake Mead Blvd., Suite 550 
Las Vegas, NV 89128 
Attorneys for Plaintiff Abeinsa Abener 
Teyma General Partnership 
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1090 
Alex L. Fugazzi (Nevada Bar No. 9022) 
V.R. Bohman (Nevada Bar No. 13075) 
Michael Paretti (Nevada Bar No. 13926) 
SNELL & WILMER L.L.P. 
3883 Howard Hughes Parkway, Suite 1100 
Las Vegas, Nevada  89169 
Telephone:  702.784.5200 
Facsimile:  702.784.5252 
afugazzi@swlaw.com 
vbohman@swlaw.com 
mparetti@swlaw.com 
 
Leon F. Mead, II (Nevada Bar No. 5719) 
Mead Law Group 
7201 W. Lake Mead Blvd., Suite 550 
Las Vegas, Nevada 89128 
(702) 745-4800 
leon@meadlawgroup.com 
 
Attorneys for Plaintiffs Abengoa, S.A., and 
Abeinsa Abener Teyma General Partnership  

 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA  

IN AND FOR THE COUNTY OF WASHOE 

 
 

Abengoa, S.A., and Abeinsa Abener Teyma 
General Partnership 

Plaintiffs, 

vs. 

Fulcrum Sierra Biofuels, LLC, and Fulcrum 
Bioenergy, Inc. 

Defendants. 

CASE NO.:  CV20-00636 
 
DEPT. NO.:  15 
 

 
FIRST AMENDED 

VERIFIED COMPLAINT 
 

BUSINESS COURT REQUESTED PURSUANT TO WDCR 2.1(1) 
 

EXEMPT FROM ARBITRATION UNDER N.A.R. 3(A): SEEKS DECLARATORY RELIEF 
AND DAMAGES IN EXCESS OF $50,000 

 
  

F I L E D
Electronically
CV20-00636

2020-05-06 05:00:56 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 7865617 : sacordag
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FIRST AMENDED VERIFIED COMPLAINT 

ABENGOA, S.A. and ABEINSA ABENER TEYMA GENERAL PARTNERSHIP, the 

above-named Plaintiffs, by and through their counsel, the law firm of Snell & Wilmer L.L.P., 

hereby file their First Amended Verified Complaint against FULCRUM SIERRA BIOFUELS, 

LLC and FULCRUM BIOENERGY, INC. as follows: 

I. PARTIES, JURISDICTION, AND VENUE 

1. Plaintiff Abengoa, S.A. (“Abengoa”) is an international company organized to do 

business under the laws of Spain. 

2. Plaintiff Abeinsa Abener Teyma General Partnership (“AATGP,” and collectively 

with Abengoa, “Plaintiffs”) is a general partnership formed under the laws of Delaware. 

3. Defendant Fulcrum Sierra Biofuels, LLC (“Biofuels”) is a limited liability company 

formed under the laws of the State of Delaware and conducts business in Nevada. 

4. Defendant Fulcrum Bioenergy, Inc. (“Bioenergy” and together with Biofuels 

“Fulcrum” or “Defendants”) is a Delaware corporation and conducts business in Nevada. 

5. The amount in controversy is in excess of $15,000. 

6. This Court has personal jurisdiction over Fulcrum pursuant to NRS 14.065; subject 

matter jurisdiction over this dispute; and the Second Judicial District Court is the appropriate venue. 

7. Furthermore, the primary agreement between the parties that is subject of this 

litigation provides that “The parties hereby irrevocably submit to the non-exclusive jurisdiction of 

any state or federal court in the County of Washoe in the State of Nevada with respect to any action 

or proceeding arising out of or relating to this agreement[.]” 

II. GENERAL ALLEGATIONS 

A. Background and the Underlying Agreements Between the Parties 

8. On October 18, 2017, Biofuels entered into an Engineering, Procurement and 

Construction Contract (the “EPC”) with AATGP to construct a Feedstock MSW to Syncrude 

Produce processing facility in McCarran, Nevada (the “Project”).  
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9. Under Section 2.1 of the EPC, Biofuels is required to “reasonably cooperate with 

Contractor [AATGP] during the performance of this Agreement . . . [including] the timely supply 

of all materials, services and information . . . .” 

10. Under Section 2.2.6 of the EPC, Biofuels is required to “[m]ake payments to 

Contractor in respect of the Fixed Construction Price, all Fixed Construction Price Adjustments 

and Documented Costs in accordance with applicable provisions of this Agreement.” 

11. Biofuels also has the right to make changes in work under Section 19 of the EPC 

provided it agrees to pay for those changes based on, among other things, third-party direct costs 

and Contractor’s fully-loaded, internal costs.  

12. If a dispute arises among the parties regarding the change in work, Section 19.4 of 

the EPC provides that Fulcrum is required to pay the undisputed costs for such change in work. If 

the matter is not resolved within fifteen days, either party may submit the matter for dispute 

resolution as contemplated in Section 37 of the EPC. 

13. Section 19.8 of the EPC likewise allows AATGP to propose, and the parties to agree 

to, a change in the work. 

14. Section 26.2 of the EPC, titled “Force Majeure” provides that “Force Majeure events 

may include, but are not limited to, the following: . . . (D) with respect to Contractor only, the 

failure by Owner to perform its obligations hereunder (it being understood that a payment failure 

by Owner may also constitute an Event of Default by Owner under this Agreement).” 

15. As part of the EPC, on October 18, 2017, Biofuels and AATGP also entered into a 

Purchasing Agent Agreement (the “PAA”), the form of which was attached as Exhibit HH to the 

EPC. 

16. Section 4(b) of the PAA required Biofuels to establish an escrow account and 

Subcontractor Direct Payment Account for payment directly to suppliers of milestone payments. 

17. Likewise, on October 18, 2017, AATGP also entered into a Project Equity and 

Reimbursement Agreement (the “PERA”) with Bioenergy, Biofuels’ parent company.  
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18. The PERA was put in place as a supplemental payment structure to ensure timely 

payments for certain equipment, material, and labor costs (above the designated baselines and later 

was amended to include certain change variation orders). 

19. The PERA also created an obligation for Bioenergy, subject to various terms and 

conditions, to provide AATGP with $15,000,000 of Project Equity evidenced by Membership 

Units. 

20. AATGP received its notice to proceed with the Project on October 31, 2017 and 

subsequently broke ground on the Project in May 2018. 

21. Biofuels was to pay AATGP $208,441,341 (the “Fixed Construction Price”), which 

consisted of the original Fixed Construction Price of $202,380,221 plus a Fixed Construction Price 

Adjustment of $6,064,120 reflecting those Change in Work Forms that Biofuels does not dispute, 

to perform its obligations under the EPC. 

22. The PERA and its First Amendment contemplates more than $50 million of 

additional funding for the benefit of the Project. Under the PERA, Bioenergy (Biofuels’ parent 

company) shall reimburse AATGP up to $21,000,000 for costs in excess of the labor and material 

baseline, as well as $5,100,000 for costs in excess of the equipment baseline. 

B. Biofuels’ Requested Changes in Work and Corresponding Amendments to the 
Underlying Agreements 

23. In early 2018, AATGP and Fulcrum began discussions and negotiations regarding 

certain Changes in Work and Change Variation Orders (“CVOs”) that impacted both the cost and 

schedule of the Project.  

24. These CVOs are documented through extensive correspondence between AATGP 

and Fulcrum. 

25. As a result of the requested CVOs and related negotiations between the parties, 

AATGP and Bioenergy entered into the First Amendment to the PERA on July 3, 2019 (the “First 

Amendment to the PERA”). 
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26. As a further result of the requested CVOs and related negotiations between the 

parties, AATGP and Biofuels entered into the First Amendment to the Purchasing Agent 

Agreement (the “First Amendment to the PAA”) on July 3, 2019. 

27. The First Amendment to the PERA provides, among other things, that “The work 

associated with those costs listed in Exhibit A as ‘Change in Material Cost from PAA’ and ‘Change 

in Equipment Cost from PAA’ shall be subject to the same terms and conditions as if such work 

was included under the Purchasing Agent Agreement and the work associated with those costs 

listed in Exhibit A as ‘Change in Labor and Indirect Costs and Fees from EPC Contract’ shall be 

subject to the same terms and conditions as if such work was included under the EPC 

Contract except in both cases that the payment for such costs will be made by Fulcrum 

[Bioenergy] pursuant to this Agreement and not by the Project Company [Biofuels].” Section 

3.3(c) of the PERA, per the First Amendment to PERA at Section 1.01(b). 

28. Because Bioenergy was stepping in under the PERA to assist with payments related 

to Biofuels’ Project, Bioenergy promised to make payments to AATGP and to subject itself to the 

EPC Contract, and committed to providing AATGP with $15,000,000 in equity evidenced by 

Membership Units, Bioenergy and Biofuels owed enhanced duties to AATGP.  

29. AATGP justifiably relied on Fulcrum’s representations that they would uphold these 

duties. 

30. Unfortunately, it is now clear that Bioenergy and Biofuels structured the PERA and 

EPC with the intent of underfunding the Project by obfuscating and underpaying CVOs and 

milestone payments, while simultaneously forcing AATGP to continue work on the Project and to 

continue funding the Project or else face the catastrophic consequence of Biofuels drawing down 

on an $18,200,000 Letter of Credit that committed AATGP as the Applicant and Abengoa as the 

Parent Guarantor.    

31. In recognition of the increased Project costs caused by, among other things, the 

CVOs, the First Amendment to the PERA increased payments in excess of the EPC to $50,000,000. 

The First Amendment also contains “open book” CVOs that increase the reimbursement cap to 

more than $60,000,000. 
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32. The PERA and the First Amendment to the PERA provide that Bioenergy will make 

reimbursement payments as needed by AATGP and/or as AATGP incurs the excess cost or CVO 

cost. 

33. Under Section 4.1(d) of the PERA, Bioenergy has 15 days after receipt of a 

reimbursable cost to inform AATGP as to whether it disputes any portion of the reimbursable cost 

invoice. Payment of the invoice, less any disputed amount, is due no later than 30 days after 

Bioenergy’s receipt of the Invoice. 

34. Bioenergy is likewise required to advise AATGP within 15 days of receipt of a 

reimbursable cost invoice “of any evidence leading to a possible delayed payment of any disputed 

portion of a Reimbursable Cost Invoice.” 

35. Bioenergy may withhold portions of any reimbursable cost invoice if AATGP fails 

to make payments to suppliers and subcontractors under the invoices submitted “to the extent such 

Reimbursable Costs have been paid to Contractor by Fulcrum [Bioenergy] previously.” 

36. The PERA mandates that “If Fulcrum [Bioenergy] fails to transfer or improperly 

delays payment of funds for Reimbursement Costs as provided herein or fails or improperly delays 

in approval of Reimbursable Costs, Fulcrum [Bioenergy] shall be responsible to EPC Contractor 

[AATGP] for any additional costs or schedule delay, and any delay damages under the EPC 

Contract that EPC Contractor incurs as a result of such payment not being made or available, 

including costs and damages payable by EPC Contractor for termination or suspension of the EPC 

Contract or the Purchasing Agent Agreement by Owner and suppliers and Subcontractors of their 

agreements that results directly and exclusively as a result of such non-payment, and such liability 

shall be the sole remedy of EPC Contractor for such payment default without prejudice of any right 

or remedy under any applicable federal or state laws that cannot be excluded or waived by 

agreement of the Parties.” 

C. Fulcrum’s Failure to Pay AATGP for its Work 

37. AATGP executed the CVOs (specifically, CVOs 2b, 3b, 5, 6, 8, 9, 10a, 10b, 13, 18, 

21, 22, 23, 25, and 32) pursuant to the First Amendment to the PERA with the understanding that 

Biofuels and its parent, Bioenergy, would honor their payment obligations. 
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38. On August 15, 2019, AATGP provided Bioenergy a chart of its costs and the 

corresponding invoices, including the new PERA Costs for Labor and Material, through August 1, 

2019. AATGP indicated $87,078,457 in total PAA Supplies and EPC Assembly costs were 

committed to the Project through August 1, 2019. 

39. On September 13, 2019, Bioenergy approved of AATGP’s costs through August 1, 

2019. 

40.  On October 28, 2019, AATGP provided Bioenergy a chart of its costs and the 

corresponding invoices, including Reimbursable Agreement (Supplies, Assembly, and Equipment) 

and the approved Change Variation Orders (CVOs) through October 1, 2019. AATGP indicated 

$175,788,437 in total costs committed to the Project through October 1, 2019. 

41. On December 2, 2019, Bioenergy approved of AATGP’s costs through October 1, 

2019.  

42. On December 17, 2019, AATGP provided Bioenergy a chart of its costs and the 

corresponding invoices, including PERA (Supplies, Assembly, and Equipment) and the approved 

Change Variation Orders (CVOs) through December 1, 2019. AATGP indicated $164,831,589 in 

total costs committed to the Project through December 1, 2019. 

43. In December 2019, Fulcrum had preliminarily approved, but not executed, an 

additional seven CVOs with a total expected amount of $1,473,586. 

44. On January 9, 2020, Bioenergy approved of AATGP’s costs through December 1, 

2019. 

45. On January 13, 2020, Fulcrum indicated that it wanted to reopen some of the 

outstanding CVOs, rejected/revised some of the previously-approved CVOs, and reaffirmed its 

approval of the other outstanding CVOs without formally executing the CVOs or providing 

payment.  

46. On January 31, 2020, AATGP provided Bioenergy a chart of its costs and the 

corresponding invoices, including Reimbursable Agreement (Supplies, Assembly, and Equipment) 

and the approved Change Variation Orders (CVOs) through January 1, 2020. AATGP indicated 

$178,090,878 in total costs committed to the Project through January 1, 2020. 
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47. On February 25, 2020, Bioenergy approved of AATGP’s costs through January 1, 

2020, with the exception of a limited number of costs contained in “Folder 034” that AATGP 

provided to Bioenergy, which Bioenergy disputed. 

48. As discussed above, Fulcrum did not formally object within 30 days to many of the 

submitted change order requests, and thus the change order requests are considered an accepted 

and integrated part of the EPC. 

49. However, when Fulcrum did not release the funds it approved, as required, AATGP 

was forced into a deeply cashflow negative position because it expended the funds it received in 

payment for EPC milestones on uncompensated CVO work. 

50. On January 20, 2020, AATGP provided Biofuels with its formal notice of dispute 

under EPC Section 37, initiating Level I of the dispute resolution process. 

51. In its January 20, 2020 correspondence, AATGP listed the specific CVOs that were 

currently unresolved between the parties, including the disputed and undisputed amounts related to 

each of those CVOs:  

a. CVO 10a—Fischer Tropsch system modification (Undisputed costs 

$2,763,428; Disputed Costs $197,784) (included for payment by Bioenergy 

under the PERA) 

b. CVO 10b—FT System Modification (Undisputed costs $3,067,548; 

Disputed Costs $39,908) (included for payment by Bioenergy under the 

PERA) 

c. CVO 11—Analyzers (Undisputed costs $0; Disputed Costs $209,965)  

d. CVO 19—Auxiliary Flare (Undisputed costs $0; Disputed Costs $478,863)  

e. CVO 26—Arc Flash Protection (Undisputed costs $0; Disputed Costs 

$22,044)  

f. CVO 28—Engineering, Extraworks and Reworks (Undisputed costs $0; 

Disputed Costs $21,559)  

g. CVO 30—VFD for Pox (HOB) coolant pumps (Undisputed costs $0; 

Disputed Costs $117,874)  
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h. CVO 34—Scrubber pumps seals (Undisputed costs $0; Disputed Costs 

$205,569)  

i. CVO 35—DMZ for DCS (Undisputed costs $0; Disputed Costs $68,398)  

j. CVO 36—Substation (Undisputed costs $0; Disputed Costs $560,869)  

k. CVO 39—Shift Reactor Outlet Flange (Undisputed costs $0; Disputed Costs 

$47,695)  

l. CVO 42—Change of firefighting pumps house (Undisputed costs $0; 

Disputed Costs $59,259)  

m. CVO 47—SRU materials (Undisputed costs $0; Disputed Costs $340,208)  

n. CVO 49—Extraworks FAT DCS (Undisputed costs $24,887; Disputed 

Costs $22,516)  

o. Operating Personnel (to be estimated)  

p. Operating Consumables (to be estimated) 

52. The undisputed, but unpaid, costs totaled $24,887. The disputed, but unpaid, costs 

totaled $2,392,511, plus the cost for the Operating Personnel and Operating Consumables. To date, 

these costs, both disputed and undisputed, remain unpaid. 

53. Similarly, on February 11, 2020, AATGP provided Bioenergy with its formal notice 

of dispute under PERA Section 9, initiating Level I of the dispute resolution process. 

54. In its February 11, 2020 correspondence, AATGP listed the specific CVOs that were 

currently unresolved between the parties under the PERA, including the disputed and undisputed 

amounts related to each of those CVOs: 

a. CVO 10a—Fischer Tropsch system modification (Undisputed costs 

$2,763,428; Disputed Costs $197,784)  

b. CVO 10b—FT System Modification (Undisputed costs $3,067,548; 

Disputed Costs $39,908)  

55. The disputed, but unpaid, costs totaled only $237,692. To date, these costs remain 

unpaid, as does $23,853,575 of the undisputed amounts from CVOs 2b, 3b, 5, 6, 8, 9, 10a, 10b, 13, 

18, 21, 22, 23, 25 and 32.  
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56. On February 13, 2020, AATGP provided Biofuels with a reminder for setting the 

Level II dispute resolution process under EPC Section 37 after not reaching an agreement in Level 

I and not receiving a formal answer from Biofuels.  

57. On February 15, 2020, Biofuels and Bioenergy provided AATGP with its formal 

notice to proceed to Level II to of the dispute resolution process under EPC Section 37 and PERA 

Section 9. 

58. AATGP held several telephonic meetings with Fulcrum to discuss Fulcrum’s 

payment obligations under the EPC, PAA, and the PERA. The parties also conducted a formal in-

person meeting on February 27, 2020.  

59. During those meetings, Fulcrum took the position that it would continue to review 

the invoices and related documentation provided by AATGP in support of reimbursement. 

60. Ultimately, Fulcrum remained unwilling to pay AATGP for these Project costs and 

refused to approve the check list of documents supporting AATGP’s request for payment related 

to the PERA.  

61. Fulcrum refused to release funds under the PERA despite AATGP incurring 

substantial costs related to that work and providing all requested documentation. 

62. AATGP is not able or responsible to sustain the deeply negative cashflow that the 

Project is facing as a result of Fulcrum’s refusal to pay AATGP.  

63. Fulcrum’s failure to pay AATGP forced AATGP into a deeply cashflow negative 

position, which has led directly to a sizable reduction in AATGP’s workforce and inhibited the 

Project’s progress. 

D. Fulcrum’s Fraudulent Attempt to Draw on a Standby Letter of Credit related to the 
EPC 

64. Pursuant to the terms of the EPC, on October 31, 2017, Wells Fargo issued an 

Irrevocable Standby Letter of Credit in the amount of $18,200,000 on behalf of AATGP in favor 

of Fulcrum. 

65. As noted in the Letter of Credit, its purpose is to secure AATGP’s obligations as the 

contractor for the construction of the biofuel facility Project for Biofuels.  
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66. The Letter of Credit provides that, among other things, it is subject to judicial orders 

of the United States. 

67. On or around April 13, 2020, Fulcrum demanded payment from Wells Fargo under 

the Letter of Credit, claiming it “intend[s] to apply the proceeds to the excess costs required to 

complete the Facility” but admitting that it has not declared a default event against AATGP. 

68. Specifically, Fulcrum informed AATGP: “This is not a notice of termination or a 

formal declaration of a Contractor Event of Default.”  

69. The Letter of Credit expressly requires that in order to demand payment, Fulcrum is 

required to represent to Wells Fargo that it “made a demand against the parent guarantee from 

Abengoa at least fifteen (15) business days prior to the [demand] and have not received a 

satisfactory response.”  

70. In an attempt to defraud AATGP and Abengoa, Fulcrum did not make any demand 

against Abengoa prior to its demand to Wells Fargo. 

71. As a result, Abengoa never had the opportunity to provide any response at all, and 

yet Fulcrum demanded payment under the Letter of Credit. 

72. Wells Fargo rejected Fulcrum’s demand on the Letter of Credit for failure to comply 

with its terms:  namely, Fulcrum’s failure to make a demand against Abengoa at least fifteen days 

prior to the demand to draw on the Letter of Credit. 

73. On April 17, 2020, Fulcrum provided notice to AATGP and Abengoa of its intent 

to submit a new demand on the Letter of Credit to Wells Fargo in fifteen business days. Therefore, 

upon information and belief, Fulcrum intends to submit a second demand on the Letter of Credit to 

Wells Fargo as early as May 8, 2020, unless otherwise enjoined by the Court. 

74. Fulcrum has repeatedly expanded the scope of the Project and agreed to pay for it 

or led AATGP to believe that it was going to pay for it.  But now, rather than paying for the Project 

it asked for, it wants to use AATGP’s Letter of Credit. 

75. Fulcrum’s own misconduct gives rise to Fulcrum’s unjustifiable demand against the 

Letter of Credit.  
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76. If Fulcrum is not enjoined from submitting its renewed demand on the Letter of 

Credit, Wells Fargo will transfer the funds as early as May 8, 2020, and no later than May 15, 2020. 

77. If the funds are transferred, the impact on Plaintiffs will be catastrophic and 

irreparable, and absent unforeseen intervention by third-parties or the Spanish government, the 

result will be bankruptcy of not only AATGP, but also Abengoa and its group of companies, along 

with the potential loss of jobs for their roughly 15,000 employees. There is a significant probability 

that the chain of events will be as follows: 

a. If the Letter of Credit funds are transferred, the various banks underwriting 

Wells Fargo’s Letter of Credit will immediately look to Abengoa as 

AATGP’s parent guarantor for repayment of the funds. Like most other 

businesses facing the challenges posed by the global pandemic, neither 

AATGP nor Abengoa has sufficient liquidity to repay those funds in the near 

term. 

b. Abengoa has substantial existing loans with these banks, and a default 

related to the Letter of Credit will trigger a series of cross-defaults across 

Abengoa’s corporate debts amounting to approximately $1.9 Billion. Simply 

put, Abengoa may not recover.  

c. Compounding matters, AATGP is a guarantor across virtually all of 

Abengoa’s corporate debts. AATGP is unable to repay these amounts. 

78. If the Letter of Credit’s proceeds are released to Fulcrum, AATGP’s and Abengoa’s 

corporate debt load of approximately $1.9 Billion would be immediately due and payable, likely 

forcing them into bankruptcy and almost certainly resulting in the wholesale destruction of these 

companies absent unforeseen third-party intervention. 

79. However, even if release of these funds to Fulcrum did not substantially risk 

AATGP’s and Abengoa’s destruction based on its existing corporate debt, it would likely do so 

prospectively.  
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80. Release of the funds from the Letter of Credit will substantially impede and likely 

foreclose Abengoa’s and AATGP’s ability to negotiate future bonds and lines of credit necessary 

for their continued operations.  

81. Release of the funds from the Letter of Credit will also substantially impede and 

perhaps destroy Abengoa’s and AATGP’s ability to obtain assistance through the various stimulus 

packages available to assist businesses to endure this global pandemic.  

82. Without these future sources of funding, AATGP and Abengoa will almost certainly 

be unable to continue their operations in the near-term, and therefore unable to meet their corporate 

debt obligations, resulting in the same wholesale destruction addressed above. 

E. Fulcrum’s Current Insolvent Position and Indebtedness to Plaintiffs 

83. Fulcrum is drawing on the Letter of Credit in an effort to improperly obtain funds 

to pay obligations of the parent, Bioenergy, for work on the Project.  

84. Fulcrum’s demand against the Letter of Credit suggests that Defendants are at, or 

near, the point of insolvency, which aligns with information Plaintiffs have obtained on Biofuels’ 

finances: 

a. As of May 1, 2020, Fulcrum has failed to make payments to suppliers and 

subcontractors in an amount of no less than $12,200,000. 

b. Fulcrum is responsible for milestone payments and costs of $1,292,900.15 

and AATGP is entitled to over $50,000,000 under the EPC and PERA. 

c. Fulcrum owes $175,000,000 in bonds held by the State of Nevada.  

85. Regarding amounts owed to Plaintiff related to the Project, as of May 4, 2020, 

Biofuels has paid $176,773,563 of the amount owing under the EPC and no less than $31,670,778 

(including $15M Final Milestone in equity from Bioenergy) remains to be paid.  

86. Fulcrum has paid $40,970,748  (purported to be from Biofuels rather than 

Bioenergy) for other CVO’s or payments due from Bioenergy under the PERA and no less than 

$19,029,252 remains to be paid.  

87. At a minimum, Plaintiffs are entitled to no less than $50,700,030 from Fulcrum for 

their work on the Project. 
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III. CAUSES OF ACTION 

FIRST CAUSE OF ACTION 

Breach of Fiduciary Duty 

88. Plaintiffs incorporate every allegation contained in the preceding paragraphs. 

89. A fiduciary relationship exists between Bioenergy and AATGP. 

90. Under Section 2.1 of the PERA, Bioenergy has an obligation, subject to various 

terms and conditions, to provide AATGP with $15,000,000 of Project Equity evidenced by 

Membership Units. 

91. The purpose of the PERA was to provide an alternate source of payments for the 

Project when Biofuels became unable to make such payments.  

92. AATGP’s equity interest in the Project and the origin of the PERA creates a 

relationship beyond one that is arms-length and contractual in nature. 

93. As AATGP’s fiduciary, Bioenergy owed heightened duties to AATGP. 

94. Bioenergy breached its duty to AATGP and proximately caused AATGP’s damages 

by, among other misconduct:  

a. Inducing AATGP to proceed with the Project, knowing that Fulcrum was 

unable and did not intend to comply with its related duties, resulting in a 

deeply negative cashflow that effectively prevents AATGP from continuing 

substantial work on the Project; 

b. Attempting to force completion of the project solely at AATGP’s expense; 

c. Attempting to destroy AATGP’s equity interest in the Project; 

d. Damaging AATGP’s reputation and interests with its subcontractors, 

vendors, corporate creditors, and others who remain unpaid because Fulcrum 

has not paid AATGP, and incurring related liability; 

e. Misrepresenting to Wells Fargo and others that AATGP’s inability to 

proceed under the contract was a breach by AATGP and not by Bioenergy; 

f. Attempting to draw on AATGP’s Letter of Credit on fraudulent grounds; 
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g. Attempting to draw on AATGP’s Letter of Credit, damaging Plaintiffs’ 

ability to service their corporate debt, obtain future credit, and generally 

remain a going concern; 

h. Attempting to avoid Fulcrum’s obligations to AATGP; and 

i. Forcing emergency legal action, including retaining legal counsel and 

related fees and costs. 

95. Bioenergy and Biofuels acted in concert to defraud and otherwise harm Plaintiffs. 

96. As a direct and proximate result of Defendants’ breaches, Plaintiffs have been 

damaged, and/or will be further deprived of their rights and protections afforded to them under the 

EPC, the PAA, and PERA, in an amount to be proven at trial in excess of fifteen thousand dollars 

($15,000.00). 

SECOND CAUSE OF ACTION 

Civil Conspiracy and Material Fraud, Constructive Fraud, Fraudulent Concealment, and 

Fraud in the Inducement 

97. Plaintiffs incorporate every allegation contained in the preceding paragraphs. 

98. Bioenergy and Biofuels acted in concert to defraud and otherwise harm Plaintiffs. 

99. Upon information and belief, Biofuels lacked and lacks the financial resources to 

continue funding the Project. 

100. Upon information and belief, Bioenergy and Biofuels structured the PERA and EPC 

with the fraudulent intent of underfunding the Project by obfuscating and underpaying CVOs and 

milestone payments, while simultaneously forcing AATGP to continue work on the Project and to 

continue funding the Project or else face the catastrophic consequence of Biofuels drawing down 

on the Letter of Credit that committed AATGP as the Applicant and Abengoa as the Parent 

Guarantor.    

101. Upon information and belief, rather than accept the consequences of their illiquidity 

and attempt to find a good-faith solution, Bioenergy and Biofuels colluded to either force AATGP 

to complete the project without meaningful payment, or to force it to cease operations so that 
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Biofuels could improperly assert a breach under the EPC, fraudulently draw on the Letter of Credit, 

and complete the Project using AATGP’s funds rather than Fulcrum’s. 

102. Specifically, Bioenergy agreed via the PERA to promptly pay the Project expenses 

Biofuels could not, but attempted to limit AATGP to seeking relief for nonpayment of these 

amounts against Bioenergy alone, leaving in place Biofuels’ and AATGP’s other obligations, 

including for payment, under the EPC. 

103. Under Section 3.1 of the PERA, Bioenergy is required to reimburse AATGP up to 

$26,100,000.00 (the sum of (a) costs incurred by AATGP under the EPC and as Purchasing Agent 

under the PAA for labor and material prior to Mechanical Completion that are in excess of the labor 

and material baseline, and (b) costs incurred by AATGP as Purchasing Agent under the PAA for 

equipment listed in the EPC prior to Mechanical Completion that are in excess of the equipment 

baseline in the EPC). 

104. Under Section 3.1 of the PERA (as amended by Section 1.01(a) of the First 

Amendment to the PERA), Bioenergy is required to reimburse AATGP $10,304,007.47 for the 

costs indicated in CVO 2b, CVO 3b, CVO 5, CVO 6, CVO 10a, CVO 13, CVO 18, CVO 21, CVO 

22, and CVO 23, plus costs arising under CVO 8, CVO 9, CVO 10b, CVO 25 and CVO 32, 

measured on an open-book basis and subject to an indirect fee of 17.45% and an additional fee of 

5%, which the Parties estimated to be $13,549,567.68, plus the lesser of $26,100,000 or the sum of 

costs incurred by AATGP under the EPC and as Purchasing Agent under the PAA for labor and 

material costs in the Tracked Cost Categories (as defined in the EPC) prior to Mechanical 

Completion that are in excess of the aggregate labor and material baseline for the Tracked Cost 

Categories in the EPC, which amount is $66,885,373 and costs incurred by AATGP as Purchasing 

Agent under the PAA for the specified equipment listed in the EPC Contract prior to Mechanical 

Completion in excess of the equipment baseline in the EPC, which amount is $25,205,930. 

105. The aggregate costs of the scope of work set forth in the CVOs associated with the 

First Amendment to the PERA are set forth in Exhibit A to the First Amendment to the PERA. 
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106. Exhibit A to the First Amendment to the PERA demonstrates that the total change 

in material cost from the PAA and labor and indirect costs and fees from the EPC is $16,579,307.31 

(using an “estimate” for the open-book CVOs). 

107. Exhibit A to the First Amendment to the PERA demonstrates that the total change 

in equipment cost from the PAA is $7,274,267.84 (using an “estimate” for the open-book CVOs). 

108. Bioenergy agreed to subject itself to the EPC. 

109. AATGP relied on Bioenergy’s material representations, including the fact that 

AATGP would be paid at least $24,000,000 (based on the open-book estimates) in reimbursable 

CVO expenses under the First Amendment to the PERA, in order to enter into the First Amendment 

to the PERA and begin additional work on the Project related to the CVOs. 

110. AATGP likewise relied on Bioenergy’s representation that it would provide 

AATGP with $15,000,000 of Project Equity evidenced by Membership Units. 

111. As a result of Bioenergy’s representations that it would reimburse AATGP for costs 

expended under the PERA, AATGP performed work related to the CVOs and began incurring the 

following costs: 

a. CVO 10a—Fischer Tropsch system modification (Undisputed costs 

$2,763,428; Disputed Costs $197,784) 

b. CVO 10b—FT System Modification (Estimated Undisputed costs 

$3,067,548; Disputed Costs $39,908)  

c. CVO 2b—Auxiliary Boiler Modification Installation (Cost $185,669.82)  

d. CVO 3b—Syngas Compressor Installation (Cost $1,602,552.40)  

e. CVO 5—ASU and Water Treatment Foundations (Credit $838,329.09)  

f. CVO 6—Micro Steam Turbine Generator (Cost $534,404.39)  

g. CVO 8—Modification from Pelletized MSW to Shredded MSW Feedstock 

(Estimated Cost $6,159,421.48)  

h. CVO 9—Increase height and width of the Reformer Structure (Estimated 

Cost $3,673,926.73) 

i. CVO 13—Guard Beds (Cost $4,336,429.39)  
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j. CVO 18—CO2 Compressor (Credit $815,690.54) 

k. CVO 21—Demin Water Tank (Cost $143,052.56)  

l. CVO 22—Pilings (Credit $687,405.78)  

m. CVO 23—Flare (Cost $3,079,896.70)  

n. CVO 25—Seal Gas Boosters System (Estimated Cost $565,491.38)  

o. CVO 32—Change to Guard Bed Nozzles (Estimated Cost $83,179.79)  

112. Upon information and belief, at the time Bioenergy entered into the First 

Amendment to the PERA it knew that it could not or would not reimburse AATGP for the expenses 

AATGP would incur. 

113. Upon information and belief, Bioenergy lacked and lacks the financial resources to 

meaningfully assist its subsidiary in making these payments. 

114. AATGP was unaware and had no reason to be aware of Bioenergy’s lack of liquid 

or other financial resources prior to the last few months. 

115. In the intervening months Bioenergy has failed to make more than token payments, 

while Biofuels insists that AATGP is obligated to continue and complete the Project despite 

AATGP receiving no meaningful payments and therefore being unable to pay its subcontractors, 

suppliers, and vendors, or even make payroll.  

116. Fulcrum’s delayed and missing payments threatened and threaten to substantially 

delay and perhaps prevent completion of the Project as AATGP was and is unable to pay its sub-

contractors or vendors, or even make its own payroll without these payments. 

117. Accordingly, Fulcrum has prevented AATGP’s performance under the relevant 

agreements, and is attempting to force Plaintiffs to fund Fulcrum’s Project. 

118. Additional facts that may be necessary for pleading Fulcrum’s frauds with 

particularity are peculiarly within Fulcrum’s knowledge and are readily obtainable by Fulcrum, 

relaxing NRCP 9(b)’s pleading requirements. 

119. As a direct and proximate result of Defendants’ breaches, Plaintiffs have been 

damaged, and/or will be further deprived of their rights and protections afforded to them under the 
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EPC, the PAA, and PERA, in an amount to be proven at trial in excess of fifteen thousand dollars 

($15,000.00). 

120. As a further direct and proximate result of Defendants’ breaches of the EPC and 

PERA, Plaintiffs have been compelled to retain counsel and have incurred attorneys’ fees and costs 

to enforce their rights and are entitled to recover the same from Defendants, with interest. 

THIRD CAUSE OF ACTION 

Breach of the Covenant of Good Faith and Fair Dealing 

121. Plaintiffs incorporate every allegation contained in the preceding paragraphs. 

122. The EPC, PAA, and PERA are valid, existing, and enforceable contracts. 

123. It is well established in Nevada that every contract imposes upon the contracting 

parties the duty of good faith and fair dealing. 

124. Under the EPC, PAA, and PERA, Fulcrum owed a duty of good faith and fair 

dealing to Plaintiffs. 

125. Fulcrum breached its duty by performing in a manner unfaithful to the purpose of 

the EPC, PAA, and PERA by, among other things, refusing to pay and/or timely reimburse 

Plaintiffs for work performed on the Project, forcing Plaintiffs into a deeply cashflow negative 

position, demanding that AATGP continue work on the Project despite this misconduct, demanding 

to draw on the Letter of Credit, and attempting to eliminate AATGP’s equity interest in the Project. 

126. Fulcrum has prevented AATGP’s performance under the relevant agreements. 

127. Defendants’ actions are contrary to the purpose and intent of the EPC, PAA, PERA, 

and the Letter of Credit. 

128. Defendants denied Plaintiffs’ justified expectations under the EPC, PAA, PERA, 

the Letter of Credit, and various related agreements. 

129. As a direct and proximate result of Defendants’ actions, Plaintiffs have been 

damaged in an amount to be proven at trial in excess of fifteen thousand dollars ($15,000.00). 

130. As a further direct and proximate result of Defendants’ breaches of the EPC, PAA, 

PERA, and the Letter of Credit, Plaintiffs have been compelled to retain counsel and have incurred 
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attorneys’ fees and costs to enforce their rights and are entitled to recover the same from 

Defendants, with interest. 

FOURTH CAUSE OF ACTION 

Material Fraud, Constructive Fraud, and Fraudulent Concealment in the Draw Demand 

131. Plaintiffs incorporate every allegation contained in the preceding paragraphs. 

132. Biofuels’ April 17, 2020 notice of its intent to make a draw demand is materially 

fraudulent, and honor of the presentation of the draw demand would facilitate a material fraud by 

Fulcrum on Wells Fargo, under three independent theories. 

133. The EPC provides that the Letter of Credit is drawable “if and to the extent 

[AATGP] fails to perform its obligations under [the EPC],” and is intended “to secure the 

performance by [AATGP] of its obligations under [the EPC and PAA].” 

134. Bioenergy and Biofuels conspired to fraudulently induce AATGP into the PERA in 

order to attempt to either force AATGP to complete the Project despite Bioenergy’s and Biofuels’ 

nonpayment, or to open the door for Biofuels to fraudulently draw on the Letter of Credit, in either 

event seeking to force Plaintiffs to pay for Fulcrum’s Project and perform additional work on the 

Project at Plaintiffs’ expense. 

135. Biofuels is the party that has failed to perform under the EPC, and its conspiracy 

with Bioenergy to cut off AATGP’s receipt of the necessary and critical payment streams is the 

direct and intended result of that conspiracy. 

136. Biofuels cannot assert AATGP’s inability to continue the Project as grounds to draw 

on the Letter of Credit because this circumstance is the direct and intended result of Fulcrums’ own 

misconduct. 

137. The Letter of Credit requires Biofuels to “state and declare” that: 

a. AATGP is in breach of its obligations under the EPC or the PAA; 

b. Biofuels made a demand against Abengoa at least fifteen days prior to the 

date of the draw demand and no satisfactory response was received; and 

c. Biofuels is entitled under the terms of the EPC or PPA to payment of the 

requested amount. 
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138. For the reasons addressed above, Biofuels’ assertions in the statements above are 

materially fraudulent, as Fulcrum has manufactured the purported breach in an attempt to force 

AATGP to fund Fulcrum’s Project and to mask its own inability to do so. 

139. Nevada law codified at NRS 104.5110 requires Biofuels to also warrant the 

following: 

a. To Wells Fargo that there is no fraud in the draw letter; 

b. To AATGP that the draw does not violate any agreement between Biofuels 

and AATGP, or any other agreement intended to be augmented by the Letter 

of Credit. 

140. For the reasons addressed above, the proposed draw letter referenced in the April 

17, 2020, letter is fraudulent. 

141. For the reasons addressed above, the proposed draw letter referenced in the April 

17, 2020, letter violates the EPC and PERA. 

142. Additional facts that may be necessary for pleading Fulcrum’s frauds with 

particularity are peculiarly within Fulcrum’s knowledge and are readily obtainable by Fulcrum, 

relaxing NRCP 9(b)’s pleading requirements. 

143. As a direct and proximate result of Defendants’ actions, Plaintiffs have been 

damaged in an amount to be proven at trial in excess of fifteen thousand dollars ($15,000.00). 

144. As a further direct and proximate result of Defendants’ breaches of the EPC, PERA, 

and the Letter of Credit, Plaintiffs have been compelled to retain counsel and have incurred 

attorneys’ fees and costs to enforce their rights and are entitled to recover the same from 

Defendants, with interest. 

FIFTH CAUSE OF ACTION 

Breach of Contract 

145. Plaintiffs incorporate every allegation contained in the preceding paragraphs. 

146. The EPC and PERA are valid, existing, and enforceable contracts. 

147. Plaintiffs performed their obligations under the EPC and PERA by performing work 

on the Project and requesting reimbursement in compliance with the terms of the EPC, PAA, and 
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PERA. Fulcrum has breached numerous provisions under these agreements including but not 

limited to the following.  

148. Under Section 2.1 of the EPC, Biofuels is required to “reasonably cooperate with 

Contractor [AATGP] during the performance of this Agreement . . . [including] the timely supply 

of all materials, services and information.” 

149. Under Section 2.2.6 of the EPC, Biofuels is required to make payments to AATGP 

in respect of the Fixed Construction Price, all Fixed Construction Price Adjustments and 

Documented Costs in accordance with the applicable provisions of the EPC. 

150. Under Section 7.1 of the EPC, as compensation for the Work and the performance 

of all of AATGP’s obligations under the EPC and PAA, Biofuels is required to pay $202,380,221 

to AATGP, of which (a) $118,060,730 is to be paid to suppliers and subcontractors by Biofuels 

under the PAA; and (b) $84,319,491 of which is paid under the EPC. 

151. Under Section 3.1 of the PERA, Bioenergy shall reimburse AATGP up to 

$26,100,000 for costs in excess of the Fixed Construction Price, as discussed above. 

152. Under Section 3.1 of the EPC (as amended in First Amendment to the PERA), and 

its Exhibit A, Bioenergy shall reimburse AATGP approximately $24,000,000 (as adjusted for open-

book CVO costs) related to specific changes in work, incorporated into the Project at Biofuels’ 

request. 

153. Defendants have materially breached the EPC, PAA, and PERA by, including, but 

not limited to, failing to reimburse Plaintiffs monies Plaintiffs advanced for work on the Project, or 

otherwise make payments due and owing for work on the Project. 

154. Moreover, under Section 8.1 of the EPC, Biofuels shall, within fifteen (15) days 

after receipt of an invoice from AATGP, determine whether (A) the Payment Milestones covered 

by the invoice have been met; (B) the Work performed conforms with the requirements of the EPC; 

(C) the invoice and any required backup information have been properly submitted and are 

accompanied by the appropriate waiver of Liens; and (D) the invoiced amount reflects the payment 

due under the Progress Payment Schedule and Biofuels shall inform AATGP as to whether Biofuels 

disputes any portion of the invoice.  
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155. Under Section 8.1 of the EPC, Biofuels is required to (i) pay AATGP, within thirty 

days after receipt by Biofuels of AATGP’s invoice, the portion of the invoiced amount for Self-

Performed Costs payable to AATGP minus any disputed portion of such invoice. 

156. Biofuels breached the EPC and PAA by disputing portions of AATGP’s invoices 

more than fifteen days after receipt. 

157. Biofuels breached the EPC and PAA by failing to pay AATGP the undisputed 

portions of AATGP’s invoices within thirty days of receipt. 

158. Under Section 4.1(d) of the PERA, Bioenergy is required to, within fifteen days 

after receipt of a Reimbursable Cost Invoice from AATGP, determine whether (i) the Reimbursable 

Costs covered by the Reimbursable Cost Invoice have been provided or will need to be provided 

by AATGP in accordance with the PERA; (ii) the Reimbursable Costs provided conform with the 

requirements of the PERA; (iii) the Reimbursable Cost Invoice and any reasonably required backup 

information that would be required under the EPC if such Reimbursable Cost had been invoiced 

thereunder have been properly submitted and are accompanied by the appropriate waiver of Lien 

or evidence that other appropriate action has been taken so as to vacate any Lien; and (iv) the 

amount of the Reimbursable Cost Invoice reflects the payment due under the provisions of the 

PERA and the EPC or PAA and shall inform AATGP as to whether Bioenergy disputes any portion 

of the Reimbursable Cost Invoice.  

159. Under Section 4.1(d), Bioenergy is required to pay AATGP 100% of the 

Reimbursable Cost Invoice, less any disputed portions, no later than thirty days after receipt by 

Bioenergy. 

160. Bioenergy breached the PERA by disputing portions of AATGP’s invoices more 

than fifteen days after receipt. 

161. Bioenergy breached the PERA by failing to pay AATGP the undisputed portions of 

AATGP’s invoices within thirty days of receipt. 

162. Biofuels also materially breached the EPC by attempting to draw the Irrevocable 

Standby Letter of Credit, attached and incorporated into the EPC as Exhibit MM. 
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163. Under Sections 23.4.3 and 37 of the EPC, Biofuels is required to act reasonably and 

in good faith to resolve disputes regarding the EPC. 

164. Biofuels breached its obligations under the EPC by failing to engage in the dispute 

resolution process promptly and in good faith. 

165. Under Section 9 of the PERA, Bioenergy is required to act reasonably and in good 

faith to resolve disputes regarding the PERA. 

166. Bioenergy breached its obligations under the PERA by failing to engage in the 

dispute resolution process promptly and in good faith. 

167. As a direct and proximate result of Defendants’ breaches, Plaintiffs have been 

damaged, and/or will be further deprived of their rights and protections afforded to them under the 

EPC and PERA, in an amount to be proven at trial in excess of fifteen thousand dollars 

($15,000.00). 

168. As a further direct and proximate result of Defendants’ breaches of the EPC and 

PERA, Plaintiffs have been compelled to retain counsel and have incurred attorneys’ fees and costs 

to enforce their rights and are entitled to recover the same from Defendants, with interest. 

SIXTH CAUSE OF ACTION 

Promissory Estoppel  

(In the Alternative) 

169. Plaintiffs incorporate every allegation contained in the preceding paragraphs. 

170. Fulcrum promised to reimburse AATGP for its costs related to the Project, including 

costs incurred related to the CVOs that were completed at Biofuels’ request. 

171. Fulcrum promised to reimburse AATGP for costs related to the CVOs, including, 

but not limited to, the costs specifically delineated in Exhibit A to the First Amendment to the 

PERA, even if the CVOs were not formally executed. 

172. AATGP relied on Fulcrum’s promises to pay for work related to the CVOs and 

completed work related to the CVOs based on Fulcrum’s promises of repayment. 

173. Fulcrum was apprised of the fact that AATGP would complete work related to the 

CVOs based on its representations that AATGP would be reimbursed for that work. 
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174. Fulcrum intended for AATGP to act upon its representations by performing 

additional work related to the Project under the assumption that AATGP would be reimbursed for 

its costs and expenses.  

175. AATGP was ignorant of the fact that Fulcrum could not or would not reimburse 

AATGP for its costs and expenses.  

176. As a direct and proximate result of Fulcrum’s conduct, AATGP has been damaged 

in an amount to be proven at trial in excess of fifteen thousand dollars ($15,000.00). 

177. As a further direct and proximate result of Fulcrum’s conduct, AATGP has been 

compelled to retain counsel and have incurred attorneys’ fees and costs to enforce its rights and is 

entitled to recover the same from Fulcrum, with interest. 

SEVENTH CAUSE OF ACTION 

Unjust Enrichment, Quasi Contract, Conversion, and/or Quantum Meruit 

(In the Alternative) 

178. Plaintiffs incorporate every allegation contained in the preceding paragraphs. 

179. If for any reason the trier of fact fails to identify or recognize that Defendants have 

contractual obligations to Plaintiffs under the EPC and PERA to reimburse Plaintiffs for the costs 

of work and related obligations, Plaintiffs in the alternative assert claims for quasi contract, unjust 

enrichment, conversion, and/or quantum meruit. 

180. Plaintiffs have conferred a benefit on Defendants by performing work and 

expending funds to advance the project. 

181. Defendants have failed to reimburse Plaintiffs for the additional work they have 

performed and/or contracted and paid for the Project due to Defendants’ changes to the scope of 

the work.  

182. Based upon Defendants’ representations, Plaintiffs reasonably believed Defendants 

would accept the change of work and reimburse Plaintiffs for the work performed on the Project. 

183. Defendants have been well aware at all relevant times of the benefits they have 

received at Plaintiffs’ expense, as Plaintiffs have submitted numerous reimbursement requests with 
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supporting documentation and invoices, and Defendants have either approved or failed to dispute 

Plaintiffs’ documentation. 

184. Defendants have retained the benefits conferred by Plaintiffs, but refused to perform 

their duties and obligations in return. 

185. To permit Defendants to continue to retain the benefits related to the work Plaintiffs 

performed, but for which Defendants have not paid, would violate the principles of justice, equity, 

and good conscience. 

186. Plaintiffs have not acted like an intermeddler, but rather performed the scope of 

work specifically requested by Defendants. 

187. Accordingly, Plaintiffs have suffered damages in an amount to be proven at trial in 

excess of fifteen thousand dollars ($15,000). 

188. As a further direct and proximate result of Defendants’ misconduct, Plaintiffs have 

been compelled to retain counsel and have incurred attorneys’ fees and costs to enforce their rights 

and are entitled to recover the same from the Defendants, with interest. 

EIGHTH CAUSE OF ACTION 

Business Disparagement and Defamation 

189. Plaintiffs incorporate every allegation contained in the preceding paragraphs. 

190. Biofuels’ assertions of AATGP’s breach and Biofuels’ entitlement to draw on the 

Letter of Credit in the draw letter are false, defamatory, and disparage AATGP, interfering with its 

ability to do business. 

191. Biofuels knows that these assertions are materially false, and are intended to 

improperly fund the Project using Plaintiffs’ resources. 

192. Biofuels’ publication of these assertions is not privileged. 

193. Plaintiffs’ damages include the full amount of the Letter of Credit and the resulting 

losses from the acceleration of Plaintiffs’ corporate debt as a result of the draw on the Letter of 

Credit. 

194. Accordingly, Plaintiffs have suffered damages in an amount to be proven at trial in 

excess of fifteen thousand dollars ($15,000). 
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195. As a further direct and proximate result of Defendants’ misconduct, Plaintiffs have 

been compelled to retain counsel and have incurred attorneys’ fees and costs to enforce their rights 

and are entitled to recover the same from the Defendants, with interest. 

NINTH CAUSE OF ACTION 

Constructive Trust 

196. Plaintiffs incorporate every allegation contained in the preceding paragraphs. 

197. A confidential relationship exists between Plaintiffs and Fulcrum. 

198. Allowing Fulcrum to retain the funds drawn from the Letter of Credit and the 

uncompensated improvements in the Project would be inequitable. 

199. Unless Fulcrum holds these assets in trust for AATGP until such time as appropriate 

reallocation or other resolution can occur, justice cannot be effected due to the necessary impact of 

the draw on the Letter of Credit across Plaintiffs’ corporate debt. 

200. Accordingly, Plaintiffs have suffered damages in an amount to be proven at trial in 

excess of fifteen thousand dollars ($15,000). 

201. As a further direct and proximate result of Defendants’ misconduct, Plaintiffs have 

been compelled to retain counsel and have incurred attorneys’ fees and costs to enforce their rights 

and are entitled to recover the same from the Defendants, with interest. 

TENTH CAUSE OF ACTION 

Declaratory Relief 

202. Plaintiffs incorporate every allegation contained in the preceding paragraphs. 

203. Pursuant to NRS 30.010 et seq., this Court has authority to determine the rights of 

any person whose rights, status, or legal relations are affected by a contract. 

204. Plaintiffs and Fulcrum have rights, status, or legal relations under the EPC, the 

PERA, and the other incorporated related ancillary documents, including the Letter of Credit. 

205. Based on Plaintiffs’ performance under the EPC and PERA, and Fulcrum’s failure 

to perform in accordance with the EPC, PERA, and incorporated related ancillary documents 

including the Letter of Credit, an actual controversy exists as to the parties’ rights, status, or legal 

relations, including as to payment for work performed. 
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206. Further, Fulcrum is fraudulently attempting to draw down the Letter of Credit, 

irreparably harming Plaintiffs. 

207. Thus, Plaintiffs are entitled to an order of the Court declaring the they are entitled 

to payment for work performed. 

208. Plaintiffs are further entitled to an order of the Court declaring that based on the 

circumstance, Fulcrum may not demand payment on the Letter of Credit.  

ELEVENTH CAUSE OF ACTION 

For an Accounting 

209. Plaintiffs incorporate every allegation contained in the preceding paragraphs. 

210. Plaintiffs are entitled to a full and complete accounting of all business activities 

conducted by Fulcrum that relate to the Project. 

211. Fulcrum has a duty to render an accounting to Plaintiffs to determine damages 

resulting from their conduct. 

212. As a direct and proximate result of Fulcrum’s misconduct, Plaintiffs have been 

compelled to retain counsel and have incurred attorneys’ fees and costs to enforce their rights and 

are entitled to recover the same from the Fulcrum, with interest. 

TWELFTH CAUSE OF ACTION 

For a Receiver 

213. Plaintiffs incorporate every allegation contained in the preceding paragraphs. 

214. Plaintiffs are entitled to the appointment of a receiver pursuant to one or more 

Nevada statutes, including NRS 32.010 et seq., NRS 32.630, and NRS 86.5411, and if applicable 

NRCP 66. 

215. Upon information and belief, as creditors of Biofuels, Plaintiffs hold at least ten 

percent of Biofuels’ outstanding indebtedness, which Plaintiffs calculate as follows:  

a. Upon information and belief, Defendants’ outstanding debt totals 

approximately $225,000,000. 
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b. Based on amounts currently due to Plaintiffs, along with amounts coming 

due under the EPC and PERA, Plaintiffs hold over $50,000,000 outstanding 

indebtedness.  

216. Upon information and belief, Biofuels is at or near the point of insolvency, as set 

forth in the preceding paragraphs.  

217. Upon information and belief, Biofuels is being run at a great loss and in a manner 

that is grossly prejudicial to its creditors, including Plaintiffs, as set forth in the preceding 

paragraphs. Based on statements made by Fulcrum to Plaintiffs on April 24, 2020 it is unable or 

unwilling to pay outstanding and ongoing subcontractors and others for the necessary costs required 

to achieve Mechanical Completion without improperly drawing on the $18,200,000 letter of credit. 

218. Unless a receiver is appointed to prevent Biofuels from drawing down on the Letter 

of Credit, Plaintiffs will face irreparable harm. 

219. Upon information and belief, creditors of Biofuels are prejudiced because of 

Biofuels’ failure to pay debts as they are coming due.   

220. There is no plain, adequate, or speedy remedy at law to compensate Plaintiffs for 

the damage or injury caused, or which may be caused, by the failure to appoint a receiver.  

221. As a further direct and proximate result of Defendants’ misconduct, Plaintiffs have 

been compelled to retain counsel and have incurred attorneys’ fees and costs to enforce their rights 

and are entitled to recover the same from the Defendants, with interest. 

IV. PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs pray for relief as follows: 

1. For a declaration that Fulcrum is impermissibly and fraudulently seeking to draw on 

the Letter of Credit, and that Fulcrum may not demand payment on the Letter of Credit. 

2. For a declaration that Plaintiffs are entitled to payment in full under the existing 

agreements, or alternatively, in the amount of benefit conveyed to Fulcrum. 

3. For an order enjoining Fulcrum from demanding payment on the Letter of Credit 

and ordering that Fulcrum immediately withdraw its request to draw on the Letter of Credit. 

4. For an accounting. 
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5. For the appointment of a Receiver suitable to this Court to oversee and/or manage 

the business affairs of Fulcrum Sierra Biofuels, LLC.  

6. For judgment against Defendants and in favor of Plaintiffs in an amount to be proven 

at trial in excess of fifteen thousand dollars ($15,000.00); 

7. For prejudgment interest, attorneys’ fees, costs, and expenses, allowed under the 

EPC, PAA, PERA, and applicable law; 

8. For any other relief the Court deems just and equitable under the circumstances. 

AFFIRMATION 

Pursuant to NRS 239B.030 

The undersigned does hereby affirm that the preceding document does not contain the social 

security number of any person. 

 
Dated:  May 6, 2020. 

 
SNELL & WILMER L.L.P. 

By: /s/ Alex Fugazzi 
Alex L. Fugazzi, Esq. (NV Bar No. 9022) 
V.R. Bohman (Nevada Bar No. 13075) 
Michael Paretti (NV Bar No. 13926) 
3883 Howard Hughes Parkway, Suite 1100 
Las Vegas, Nevada 89169 
 
Leon F. Mead, II (Nevada Bar No. 5719) 
Mead Law Group 
7201 W. Lake Mead Blvd., Suite 550 
Las Vegas, Nevada 89128 
 
Attorneys for Plaintiffs Abengoa, S.A., and 
AATGP Abener Teyma General Partnership 
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VERIFICATION 

I, Joaquin Fernández de Piérola, state under penalty of perjury of the laws of the State of 

Nevada: 

I am the Chief Executive Officer of Abengoa, S.A., Plaintiff in this First Amended 

Complaint. I know the contents thereof. The pleading is true to my knowledge, except as to those 

matters stated on information and belief, and that as to such matters I believe them to be true. 

 

      _____________________________ 
       Signature      
 
 
       __Joaquin Fernández de Piérola  
       Name 
 
      
       __Chief Executive Officer   
       Title 
  
  
 
 4840-0139-5898 
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CERTIFICATE OF SERVICE 
 

 I, Henry J. Jaffe, hereby certify that on this 25th day of October 2024, the foregoing 

OBJECTION TO DEBTORS’ MOTION TO SELL ASSETS FREE AND CLEAR OF CLAIMS, LIENS, 

AND ENCUMBRANCES was served on all parties registered to receive CM/ECF notifications in this 

matter and upon the parties identified in the attached service list. 

PASHMAN STEIN WALDER HAYDEN, P.C. 
 
/s/ Henry J. Jaffe                                    
Henry J. Jaffe (ID 2987) 
824 North Market Street, Suite 800 
Wilmington, Delaware 19801  
Telephone: (302) 592-6496 
Email: hjaffee@pashmanstein.com  

 
Counsel to Abeinsa Abener Teyma General Partnership
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VIA FIRST CLASS MAIL  
 
FULCRUM BIOENERGY, INC 
P.O. Box 220  
Pleasanton, CA 94566,  
Attn: Mark J. Smith;  
 

 

 
VIA EMAIL  
 
Morris, Nichols, Arsht & Tunnell LLP,  
1201 N. Market Street. 16th Floor,  
P.O. Box 1347,  
Wilmington, DE 19899-1347,  
Attn: Robert J. Dehney Sr.  
Curtis S. Miller  
Daniel B. Butz  
Clint M. Carlisle  
Avery Jue Meng  
Email: rdehney@morrisnichols.com 

cmiller@morrisnichols.com 
dbutz@morrisnichols.com 
ccarlisle@morrisnichols.com  
ameng@morrisnichols.com  

 

Office of the United States Trustee for the 
District of Delaware  
844 King Street, Room 2207,  
Wilmington, Delaware 19801,  
Attn: Rosa Sierra-Fox  
Email: rosa.sierra-fox@usdoj.gov  
 

Eversheds Sutherland (US) LLP,  
The Grace Building, 40th Floor,  
1114 Avenue of the Americas,  
New York, NY 10036,  
Attn: Jennifer B. Kimble  
Email: JenniferKimble@eversheds-sutherland.com 

 

Eversheds Sutherland (US), LLP,  
999 Peachtree St NE, Suite 2300,  
Atlanta, GA 30309,  
Attn: Todd C. Meyers  
Email: toddmeyers@eversheds-sutherland.com 
 

Morris James LLP,  
500 Delaware Avenue, Suite 1500,  
Wilmington, DE 19801,  
Attn: Jeffrey R. Waxman  
Eric J. Monzo  
Email: jwaxman@morrisjames.com  

emonzo@morrisjames.com 
 

Latham & Watkins LLP,  
1271 Avenue of the Americas,  
New York, NY 10020,  
Attn: Brian S. Rosen  

Adam Goldberg  
Email: Brian.Rosen@lw.com  

Adam.Goldberg@lw.com 
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Richards Layton & Finger, P.A.,  
920 N. King Street,  
Wilmington, DE 19801,  
Attn: Michael J. Merchant  
Email: Merchant@RLF.com  
 

Kramer Levin Naftalis & Frankel LLP,  
1177 Avenue of the Americas,  
New York, NY 10065,  
Attn: Alexander Woolverton  

Douglas Buckley 
Email: awoolverton@kramerlevin.com  

dbuckley@kramerlevin.com 
 

Young Conaway Stargatt & Taylor, LLP,  
Rodney Square,  
1000 North King Street,  
Wilmington, DE 19801,  
Attn: Andrew Magaziner  
Email amagaziner@ycst.com   
 

Katten Muchin Rosenman LLP,  
525 West Monroe Street,  
Chicago, Illinois 60661,  
Attn: Steven J. Reisman  

Peter P. Knight 
Joshua M. Altman 

Email: sreisman@katten.com  
peter.knight@katten.com 
josh.altman@katten.com   

 
Klehr Harrison Harvey Branzburg LLP,  
919 N. Market Street, Suite 1000,  
Wilmington, DE 19801,  
Attn: Domenic Pacitti  
Email: DPacitti@klehr.com  
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CERTIFICATE OF SERVICE 
 

 I, Henry J. Jaffe, hereby certify that on this 20th day of November 2024, the foregoing 

SUPPLEMENTAL LIMITED OBJECTION TO DEBTORS’ MOTION TO SELL ASSETS FREE AND 

CLEAR OF CLAIMS, LIENS, AND ENCUMBRANCES was served on all parties registered to receive 

CM/ECF notifications in this matter and upon the parties identified in the attached service list. 

PASHMAN STEIN WALDER HAYDEN, P.C. 
 
/s/ Henry J. Jaffe                                    
Henry J. Jaffe (ID 2987) 
824 North Market Street, Suite 800 
Wilmington, Delaware 19801  
Telephone: (302) 592-6496 
Email: hjaffee@pashmanstein.com  

 
Counsel to Abeinsa Abener Teyma General Partnership
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VIA FIRST CLASS MAIL  
 
FULCRUM BIOENERGY, INC 
P.O. Box 220  
Pleasanton, CA 94566,  
Attn: Mark J. Smith;  
 

 

 
VIA EMAIL  
 
Morris, Nichols, Arsht & Tunnell LLP,  
1201 N. Market Street. 16th Floor,  
P.O. Box 1347,  
Wilmington, DE 19899-1347,  
Attn: Robert J. Dehney Sr.  
Curtis S. Miller  
Daniel B. Butz  
Clint M. Carlisle  
Avery Jue Meng  
Email: rdehney@morrisnichols.com 

cmiller@morrisnichols.com 
dbutz@morrisnichols.com 
ccarlisle@morrisnichols.com  
ameng@morrisnichols.com  

 

Office of the United States Trustee for the 
District of Delaware  
844 King Street, Room 2207,  
Wilmington, Delaware 19801,  
Attn: Rosa Sierra-Fox  
Email: rosa.sierra-fox@usdoj.gov  
 

Eversheds Sutherland (US) LLP,  
The Grace Building, 40th Floor,  
1114 Avenue of the Americas,  
New York, NY 10036,  
Attn: Jennifer B. Kimble  
Email: JenniferKimble@eversheds-sutherland.com 

 

Eversheds Sutherland (US), LLP,  
999 Peachtree St NE, Suite 2300,  
Atlanta, GA 30309,  
Attn: Todd C. Meyers  
Email: toddmeyers@eversheds-sutherland.com 
 

Morris James LLP,  
500 Delaware Avenue, Suite 1500,  
Wilmington, DE 19801,  
Attn: Jeffrey R. Waxman  
Eric J. Monzo  
Email: jwaxman@morrisjames.com  

emonzo@morrisjames.com 
 

Latham & Watkins LLP,  
1271 Avenue of the Americas,  
New York, NY 10020,  
Attn: Brian S. Rosen  

Adam Goldberg  
Email: Brian.Rosen@lw.com  

Adam.Goldberg@lw.com 
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Richards Layton & Finger, P.A.,  
920 N. King Street,  
Wilmington, DE 19801,  
Attn: Michael J. Merchant  
Email: Merchant@RLF.com  
 

Kramer Levin Naftalis & Frankel LLP,  
1177 Avenue of the Americas,  
New York, NY 10065,  
Attn: Alexander Woolverton  

Douglas Buckley 
Email: awoolverton@kramerlevin.com  

dbuckley@kramerlevin.com 
 

Young Conaway Stargatt & Taylor, LLP,  
Rodney Square,  
1000 North King Street,  
Wilmington, DE 19801,  
Attn: Andrew Magaziner  
Email amagaziner@ycst.com   
 

Katten Muchin Rosenman LLP,  
525 West Monroe Street,  
Chicago, Illinois 60661,  
Attn: Steven J. Reisman  

Peter P. Knight 
Joshua M. Altman 

Email: sreisman@katten.com  
peter.knight@katten.com 
josh.altman@katten.com   

 
Klehr Harrison Harvey Branzburg LLP,  
919 N. Market Street, Suite 1000,  
Wilmington, DE 19801,  
Attn: Domenic Pacitti  
Email: DPacitti@klehr.com  
 

Katten Muchin Rosenman LLP,  
50 Rockefeller Plaza  
New York, New York 10020-1605 
Attn: Steven J. Reisman 

Michael E. Comerford 
Email: sreisman@katten.com 

michael.comerford@katten.com 

Klehr Harrison Harvey Branzburg LLP 
1835 Market Street Suite 1400  
Philadelphia, Pennsylvania 19103  
Attn: Morton R. Branzburg  
Email: mbranzburg@klehr.com  
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