Case 19-12239-CSS  Doc * T T P BGcket #0163 Date Filed: 11/25/2019

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

)
In re: ) Chapter 11
)
HIGHLAND CAPITAL MANAGEMENT, L.P.,! ) Case No. 19-12239 (CSS)
)
Debtor. ) Re: Docket Nos. 3, 40
)

CERTIFICATION OF COUNSEL REGARDING
MOTION OF DEBTOR FOR ENTRY OF INTERIM AND
FINAL ORDERS (A) AUTHORIZING DEBTOR TO PAY PREPETITION
CLAIMS OF CRITICAL VENDORS AND (B) GRANTING RELATED RELIEF

The undersigned hereby certifies that:
1. On October 16, 2019, the above-captioned debtor and debtor in possession

(collectively, the “Debtor”) filed the Motion of Debtor for Entry of Interim and Final Orders (4)

Authorizing Debtor to Pay Prepetition Claims of Critical Vendors and (B) Granting Related
Relief (the “Motion”) [Docket No. 3].

2. On October 18, 2019, the Court entered the Interim Order (4) Authorizing
Debtor to Pay Certain Prepetition Claims of Critical Vendors and (B) Granting Related Relief
(the “Interim Order) [Docket No. 40].

3. The deadline to object to the Motion was November 12, 2019 at 4:00 p.m.
Eastern Time.

4. On November 12, 2019, the Official Committee of Unsecured Creditors
(the “Committee™) filed the Limited Objection of the Official Committee of Unsecured Creditors

to the Motion of Debtor for Entry of Interim and Final Orders (4) Authorizing Debtor to Pay

I The Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and service
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
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Prepetition Claims of Critical Vendors and (B) Granting Related Relief (the “Committee
Objection™) [Docket No. 121].

5. Attached hereto as Exhibit A is a proposed form of order (the “Proposed
Order”) resolving the Committee Objection. The Committee has no objection to entry of the
Proposed Order.

6. Attached hereto as Exhibit B is a blackline showing changes to the
Proposed Order against the Interim Order.

7. Accordingly, the Debtor requests entry of the Proposed Order at the

Court’s convenience.
Dated: November 25, 2019 PACHULSKI STANG ZIEHL & JONES LLP

/s/ James E. O Neill

Richard M. Pachulski (CA Bar No. 62337)

Jeffrey N. Pomerantz (CA Bar No.143717)

Ira D. Kharasch (CA Bar No. 109084)

Maxim B. Litvak (CA Bar No. 215852)

James E. O’Neill (DE Bar No. 4042)

919 North Market Street, 17th Floor

P.O. Box 8705

Wilmington, DE 19899-8705 (Courier 19801)

Telephone: (302) 652-4100

Facsimile: (302) 652-4400

E-mail: rpachulski@pszjlaw.com
jpomerantz@pszjlaw.com
ikharasch@pszjlaw.com
mlitvak@pszjlaw.com
joneill@pszjlaw.com

Proposed Counsel for the Debtor and Debtor in
Possession
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

)
Inre: ) Chapter 11
)
HIGHLAND CAPITAL MANAGEMENT, L.P.,! ) Case No. 19-12239 (CSS)

)
Debtor. ) Related to Docket Nos. 3, 40

FINAL ORDER (A) AUTHORIZING THE DEBTOR TO
PAY CERTAIN PREPETITION CLAIMS OF CRITICAL

VENDORS AND (B) GRANTING RELATED RELIEF

Upon the motion (the “Motion”)? of the above-captioned debtor and debtor
in possession (the “Debtor™) for the entry of a final order (the “Order”), (a) authorizing the
Debtor to pay Critical Vendor Claims up to the Critical Vendor Cap, and (b) granting related
relief; all as more fully set forth in the Motion; and upon the First Day Declaration; and this
Court having jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the
Amended Standing Order of Reference from the United States District Court for the District of
Delaware, dated February 29, 2012; and this Court having found that this is a core proceeding
pursuant to 28 U.S.C. § 157(b)(2); and that this Court may enter a final order consistent with
Article I1I of the United States Constitution; and this Court having found that venue of this
proceeding and the Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and
this Court having found that the relief requested in the Motion is in the best interests of the
Debtor’s estate, its creditors, and other parties in interest; and this Court having found that the

Debtor’s notice of the Motion and opportunity for a hearing on the Motion were appropriate and

1 The Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and service
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.

2 Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion.
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no other notice need be provided; and this Court having reviewed the Motion and having heard
the statements in support of the relief requested therein at a hearing before this Court (the
“Hearing”); and this Court having determined that the legal and factual bases set forth in the
Motion and at the Hearing establish just cause for the relief granted herein; and upon all of the
proceedings had before this Court; and after due deliberation and sufficient cause appearing
therefor,

IT IS HEREBY ORDERED THAT:

1. The Motion is granted on final basis as set forth herein.

2. The Vendor Agreement, substantially in the form attached hereto as
Exhibit 1, is approved in its entirety.

3. The Debtor is authorized, but not directed, to pay the Critical Vendor
Claims; provided, that, such payments shall not exceed $750,000 in the aggregate unless
otherwise ordered by the Court after notice and a hearing,.

4, The Debtor is authorized, but not directed, to pay the Critical Vendor
Claims, in whole or in part, upon such terms and in the manner provided in this Order regardless
of whether a Critical Vendor has executed a Vendor Agreement; provided that, if any Critical
Vendor accepts payment hereunder and does not continue supplying goods, or services to the
Debtor in accordance with trade terms at least as favorable to the Debtor as those practices and
programs (including credit limits, pricing, cash discounts, timing of payments, allowances,
availability, and other programs) in place 12 months prior to the Petition Date, or such other

trade terms that are acceptable to the Debtor (collectively, the “Customary Trade Terms™), then:

DOCS_NY:39657.9 36027/001 2
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(a) the Debtor may then take any and all appropriate steps to cause such Critical Vendor to repay
payments made to it on account of its prepetition claim to the extent that such payments exceed
the postpetition amounts then owing to such Critical Vendor; (b) upon recovery by the Debtor,
any prepetition claim of such party shall be reinstated as if the payment had not been made; and
(c) if there exists an outstanding postpetition balance due from the Debtor to such party, the
Debtor may elect to re-characterize and apply any payment made pursuant to the relief requested
by the Motion to such outstanding postpetition balance and such supplier or vendor will be
required to repay to the Debtor such paid amounts that exceed the postpetition obligations then
outstanding without the right of any setoffs, claims, provisions for payment of any claims, or
otherwise. For the avoidance of doubt, the Debtors may not exercise the remedies provided for
herein without further approval by the Court.

5. Each month, the Debtor shall submit to the official committee of
unsecured creditors (the “Committee”), a report showing, by Critical Vendor: (i) payments made
on account of Critical Vendor Claims within the past month: (ii) cumulative payments made on
account of Critical Vendor Claims, and (iii) known outstanding Critical Vendor Claims.

6. The Debtor shall provide notice to the Committee seven (7) days in
advance of any individual or series of payments that aggregate to more than $50,000 made to any
particular Critical Vendor on account of Critical Vendor Claims.

7. Nothing herein grants the Debtor authority to make any payments to any
affiliate of or any entity related to the Debtor, or to any entities directly or indirectly owned or

controlled by James Dondero or Mark Okada.

DOCS_NY:39657.9 36027/001 3
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8. Nothing herein shall impair or prejudice the Debtor’s ability to contest, in
its desertion, or any other party’s ability to contest, the extent, perfection, priority, validity, or
amounts of any claims held by any Critical Vendor.

9. Notwithstanding the relief granted herein and any actions taken hereunder,
nothing contained in the Motion or this Order or any payment made pursuant to this Order shall
constitute, nor is it intended to constitute, an admission as to the validity or priority of any claim
or lien against the Debtor, a waiver of the Debtor’s rights to subsequently dispute such claim or
lien, or the assumption or adoption of any agreement, contract, or lease under section 365 of the
Bankruptcy Code.

10.  The banks and financial institutions on which checks were drawn or
electronic payment requests made in payment of the prepetition obligations approved herein are
authorized to receive, process, honor, and pay all such checks and electronic payment requests
when presented for payment, and all such banks and financial institutions are authorized to rely
on the Debtor’s designation of any particular check or electronic payment request as approved by
this Order.

11.  Notice of the Motion satisfies the requirements of Bankruptcy Rule
6004(a).

12.  Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of
this Order are immediately effective and enforceable upon its entry.

13.  The Debtor is authorized to take all actions necessary to effectuate the

relief granted in this Order in accordance with the Motion.

DOCS_NY:39657.9 36027/001 4
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14.  This Court retains exclusive jurisdiction with respect to all matters arising

from or related to the implementation, interpretation, and enforcement of this Order.

DOCS_NY:39657.9 36027/001 5
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

HIGHLAND CAPITAL MANAGEMENT, L.P.,! Case No. 19-12239 (CSS)

Debtor.

St Nt N v Nt N

Related to Docket NoeNos. 33, 40

INFERIMFINAL ORDER (A) AUTHORIZING THE DEBTOR TO
PAY CERTAIN PREPETITION CLAIMS OF CRITICAL
VENDORS AND (B) G TING RELATED RELIEF
Upon the motion (the “Motion”)? of the above-captioned debtor and debtor in

possession (the “Debtor”) for the entry of an-interima final order (the “Order”), (a) authorizing
the Debtor to pay Critical Vendor Claims up to the aterima-Critical Vendor Cap, and (b) granting
related relief; all as more fully set forth in the Motion; and upon the First Day Declaration; and
this Court having jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the
Amended Standing Order of Reference from the United States District Court for the District of
Delaware, dated February 29, 2012; and this Court having found that this is a core proceeding
pursuant to 28 U.S.C. § 157(b)(2); and that this Court may enter a final order consistent with
Article III of the United States Constitution; and this Court having found that venue of this
proceeding and the Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and
this Court having found that the relief requested in the Motion is in the best interests of the
Debtor’s estate, its creditors, and other parties in interest; and this Court having found that the
Debtor’s notice of the Motion and opportunity for a hearing on the Motion were appropriate and

no other notice need be provided; and this Court having reviewed the Motion and having heard

I The Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and service address
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
2 Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion.
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the statements in support of the relief requested therein at a hearing before this Court (the
“Hearing”); and this Court having determined that the legal and factual bases set forth in the
Motion and at the Hearing establish just cause for the relief granted herein; and upon all of the
proceedings had before this Court; and after due deliberation and sufficient cause appearing
therefor,

IT IS HEREBY ORDERED THAT:

1. The Motion is granted on interimfinal basis as set forth herein.

2. The Vendor Agreement, substantially in the form attached hereto as
Exhibit 1, is approved in its entirety.

3. The Debtor is authorized, but not directed, to pay the Critical Vendor
Claims; provided, that, such payments shall not exceed $250;000750,000 in the aggregate unless
otherwise ordered by the Court after notice and a hearing.

4. The Debtor is authorized, but not directed, to pay the Critical Vendor
Claims, in whole or in part, upon such terms and in the manner provided in this Order regardless
of whether a Critical Vendor has executed a Vendor Agreement; provided that, if any Critical
Vendor accepts payment hereunder and does not continue supplying goods, or services to the
Debtor in accordance with trade terms at least as favorable to the Debtor as those practices and
programs (including credit limits, pricing, cash discounts, timing of payments, allowances,
availability, and other programs) in place 12 months prior to the Petition Date, or such other
trade terms that are acceptable to the Debtor (collectively, the “Customary Trade Terms”), then:
(a) the Debtor may then take any and all appropriate steps to cause such Critical Vendor to repay

payments made to it on account of its prepetition claim to the extent that such payments exceed
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the postpetition amounts then owing to such Critical Vendor; (b) upon recovery by the Debtor,
any prepetition claim of such party shall be reinstated as if the payment had not been made; and
(c) if there exists an outstanding postpetition balance due from the Debtor to such party, the
Debtor may elect to re-characterize and apply any payment made pursuant to the relief requested
by the Motion to such outstanding postpetition balance and such supplier or vendor will be
required to repay to the Debtor such paid amounts that exceed the postpetition obligations then
outstanding without the right of any setoffs, claims, provisions for payment of any claims, or
otherwise. For the avoidance of doubt, the Debtors may not exercise the remedies provided for

herein without further approval by the Court.

8. 5-Nothing herein shall impair or prejudice the Debtor’s ability to contest,

in its desertion, or any other party’s ability to contest, the extent, perfection, priority, validity, or

amounts of any claims held by any Critical Vendor.

DOCS_NY:3965%739657.9 36027/001 3
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9. 6-Notwithstanding the relief granted herein and any actions taken
hereunder, nothing contained in the Motion or this Order or any payment made pursuant to this
Order shall constitute, nor is it intended to constitute, an admission as to the validity or priority
of any claim or lien against the Debtor, a waiver of the Debtor’s rights to subsequently dispute
such claim or lien, or the assumption or adoption of any agreement, contract, or lease under
section 365 of the Bankruptcy Code.

10.  FThe banks and financial institutions on which checks were drawn or
electronic payment requests made in payment of the prepetition obligations approved herein are
authorized to receive, process, honor, and pay all such checks and electronic payment requests
when presented for payment, and all such banks and financial institutions are authorized to rely

on the Debtor’s designation of any particular check or electronic payment request as approved by

this Order.

DOCS_NY:3965%:739657.9 36027/001 4
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1l.  16-Notice of the Motion satisfies the requirements of Bankruptcy Rule

6004(a).

12.  H-Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of
this Order are immediately effective and enforceable upon its entry.

13.  42-The Debtor is authorized to take all actions necessary to effectuate the
relief granted in this Order in accordance with the Motion.

14,  13=This Court retains exclusive jurisdiction with respect to all matters

arising from or related to the implementation, interpretation, and enforcement of this Order.

15. United-States-Bankruptey Judge

DOCS_NY:39657-739657 9 36027/001 5
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