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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

HIGHLAND CAPITAL MANAGEMENT, L.P., 
 
    Plaintiff, 
 
vs. 
 
HIGHLAND CAPITAL MANAGEMENT FUND 
ADVISORS, L.P., AND NEXPOINT ADVISORS, 
L.P., 
    Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
 

 
Adversary Proceeding No. 
 
_____________________ 
 

 
 

 
1 The Debtor’s last four digits of its taxpayer identification number are (6725).  The headquarters and service 
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201. 
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PLAINTIFF HIGHLAND CAPITAL MANAGEMENT, L.P.’S  
VERIFIED ORIGINAL COMPLAINT FOR DAMAGES  

AND FOR DECLARATORY AND INJUNCTIVE RELIEF 
 
Plaintiff Highland Capital Management, L.P., the above-captioned debtor and debtor-in-

possession (“Plaintiff” or the “Debtor”), by its undersigned counsel, files this Verified Original 

Complaint for Damages and for Declaratory and Injunctive Relief (the “Complaint”) against 

defendants Highland Capital Management Fund Advisors, L.P. (“HCMFA”) and NexPoint 

Advisors, L.P. (“NPA,” and together with HCMFA, the “Defendants” or the “Advisors”), 

seeking damages and declaratory and injunctive relief pursuant to sections 105(a), 362, 542, and 

1107 of title 11 of the United States Code (the “Bankruptcy Code”) and Rules 7001(7) and 7065 

of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”).  In support of its 

Complaint, the Debtor alleges upon knowledge of its own actions and upon information and 

belief as to other matters as follows: 

 PRELIMINARY STATEMENT2 

1. The Advisors serve as the investment manager, either directly or indirectly, to a 

number of investment vehicles (collectively, the “Funds”) regulated pursuant to the Securities 

Act of 1933, the Securities Exchange Act of 1934, and the Investment Company Act of 1940.  

Certain of the Funds are publicly traded and have thousands of retail investors who are at risk 

due to the Advisors’ deleterious conduct. 

2. The Advisors are owned and controlled by James Dondero.  Pursuant to certain 

Shared Services Agreements, the Debtor has historically provided back-office and middle-office 

services that enable the Advisors to manage the Funds.  Although the Debtor is paid for these 

 
2 Capitalized terms not specifically defined in this Preliminary Statement shall have the meanings ascribed to them 
below. 
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services, providing the services requires the Debtor to maintain a full staff, the cost of which has 

historically caused substantial net losses to the Debtor. 

3. Each of the Shared Services Agreements gives either party the unilateral right to 

terminate the respective Shared Services Agreement by providing prior written notice.  On 

November 30, 2020, the Debtor provided written notice of its intent to terminate the Shared 

Services Agreements effective as of January 31, 2021. 

4. The Termination Notices could not have come as a surprise to the Advisors 

because the Debtor was in bankruptcy and had been pursuing an “asset monetization” plan of 

reorganization that would leave it with a substantially scaled-down work force since at least 

August 2020.  With that in mind, the Debtor began developing a plan pursuant to which the 

shared services would be transitioned to an entity that would be created, owned, and operated by 

certain of the Debtor’s employees who were expected to be terminated as part of the 

implementation of the Debtor’s Plan. 

5. At the same time, the Debtor continued to provide the services required under the 

Shared Services Agreements – despite the Advisors being in substantial arrears with an 

outstanding amount due to the Debtor in excess of $3 million – and otherwise continued in its 

attempts to transition those services in a smooth and orderly manner.  Indeed, in order to give the 

Advisors more time to engage and complete the transition, the Debtor has extended the 

termination date on two occasions, with the current termination deadline being February 19, 

2021.3 

 
3 Although the Shared Services Agreement will terminate on February 19, 2021, the Debtor is willing to further 
extend the termination dates of the Shared Services Agreements through February 28, 2021, solely to prevent 
catastrophic harm to the retail investors in the Funds, but the Debtor will be unable to extend the termination date 
any further as the Debtor is expected to reduce its workforce at the end of February and will have insufficient 
personnel thereafter to perform under the Shared Services Agreements.  
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6. Regrettably, as described in more detail below, and notwithstanding the Debtor’s 

best efforts to aid in the transition of services, the Advisors have willfully failed and refused to 

adopt and effectuate a transition plan, choosing instead to spend the last months threatening the 

Debtor and certain of its employees and seeking to deflect responsibility for their own wrongful 

conduct.    

7. The status quo is untenable.  The Debtor has the contractual right to terminate the 

Shared Services Agreements and has exercised that right.  Pursuant to the Debtor’s Plan, there 

will shortly be a substantial reduction in the Debtor’s work force and the Debtor will be unable 

to provide services to the Advisors.  The Advisors’ failure to work with the Debtor or to 

otherwise develop a transition plan of their own has put thousands of retail investors at risk.   

8. The Debtor is faced with an awful choice.  It can either (a) exercise its rights to 

terminate the Shared Services Agreements to the detriment of the Funds and their investors, and 

be sucked into more litigation because of Mr. Dondero’s conduct, or (b) attempt to provide 

services to the Advisors under the Shared Services Agreements at substantial losses and risk 

material delays in the implementation of the Debtor’s Plan. 

9. Therefore, in addition to seeking damages and declaratory relief, the Debtor is 

filing a separate emergency motion for a mandatory injunction compelling the Advisors to adopt 

and implement a transition plan by February 28, 2021, when the Debtor is expected to 

substantially reduce its workforce.  In the absence of such a mandate, the Funds (together with 

their thousands of investors) and the Debtor will be irreparably harmed. 
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 JURISDICTION AND VENUE 

10. This Court has jurisdiction over this adversary proceeding pursuant to 28 U.S.C. 

§§ 157 and § 1334(b).  This adversary proceeding is a core proceeding pursuant to 28 U.S.C. § 

157(b)(2)(A) and (O). 

11. Venue is proper in this judicial district pursuant to 28 U.S.C. § 1409. 

12. This adversary proceeding is commenced pursuant to Bankruptcy Rules 7001 and 

7065, Bankruptcy Code sections 105(a) and 362, 28 U.S.C. §§ 2201 and 2202, and applicable 

Delaware law. 

 THE PARTIES 

13. The Debtor is a limited liability partnership formed under the laws of Delaware 

with a business address at 300 Crescent Court, Suite 700, Dallas, Texas 75201. 

14. Upon information and belief, HCMFA is a limited partnership with offices 

located in Dallas, Texas. 

15. Upon information and belief, NPA is a limited partnership with offices located in 

Dallas, Texas. 

 CASE BACKGROUND 

16. On October 16, 2019 (the “Petition Date”), the Debtor filed a voluntary petition 

for relief under chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court for the 

District of Delaware (the “Delaware Court”), Case No. 19-12239 (CSS) (the “Highland 

Bankruptcy Case”).   

17. On October 29, 2019, the U.S. Trustee in the Delaware Court appointed an 

Official Committee of Unsecured Creditors with the following members:  (a) Redeemer 

Committee of Highland Crusader Fund, (b) Meta-e Discovery, (c) UBS Securities LLC and UBS 
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AG London Branch, and (d) Acis Capital Management, L.P. and Acis Capital Management GP 

LLC. 

18. On December 4, 2019, the Delaware Court entered an order transferring venue of 

the Highland Bankruptcy Case to this Court [Docket No. 186].4 

19. The Debtor has continued to operate and manage its business as a debtor-in-

possession pursuant to Bankruptcy Code sections 1107(a) and 1108.  No trustee or examiner has 

been appointed in this chapter 11 case. 

20. On November 24, 2020, the Debtor filed the Fifth Amended Plan of 

Reorganization of Highland Capital Management, L.P. [Docket No. 1472] (the “Plan”).   

21. On February 2 and 3, 2021, the Court conducted a confirmation hearing with 

respect to the Plan.  [Docket No. 1808].   

22. On February 8, 2021, the Court rendered an opinion in which it approved the 

Plan.  [Docket No. 1924]. 

 STATEMENT OF FACTS 

A. The Debtor Has the Contractual Right to Terminate the Shared 
Services Agreements, and It Timely Exercised that Right 

23. The Debtor is party to the Shared Services Agreements pursuant to which it has a 

contractual right of termination upon written notice. 

The Debtor’s Shared Services Agreement with HCMFA 

24. The Debtor and HCMFA are parties to that certain Second Amended and Restated 

Shared Services Agreement, effective as of February 8, 2013 (the “HCMFA Shared Services 

Agreement”), a copy of which is attached hereto as Exhibit A. 

 
4 All docket numbers refer to the main docket for the Highland Bankruptcy Case maintained by this Court.  

Case 21-03010-sgj Doc 1 Filed 02/17/21    Entered 02/17/21 08:05:38    Page 6 of 17



7 
DOCS_NY:42310.8 36027/002 

25. Pursuant to section 2.01 of the HCMFA Shared Services Agreement and Annex A 

affixed thereto, the Debtor provides certain services to HCMFA that enable HCMFA to manage 

the Funds. 

26. The HCMFA Shared Services Agreement was for a one-year term, subject to 

automatic one-year renewals “unless sooner terminated under Section 7.02.” 

27. Section 7.02 of the Shared Services Agreement provides that “[e]ither Party may 

terminate this Agreement, with or without cause, upon at least 60 days advance written notice at 

any time prior to the expiration of the Term.” 

28. On November 30, 2020, the Debtor provided written notice to HCMFA that it 

intended to terminate the HCMFA Shared Services Agreement as of January 31, 2021 (the 

“HCMFA Termination Notice”).  A copy of the HCMFA Termination Notice is attached hereto 

as Exhibit B.  

The Debtor’s Shared Services Agreement with NPA 

29. The Debtor and NPA are parties to that certain Amended and Restated Shared 

Services Agreement, effective as of January 1, 2018 (the “NPA Shared Services Agreement” and 

together with the HCMFA Shared Services Agreement, the “Shared Services Agreements”), a 

copy of which is attached hereto as Exhibit C. 

30. Pursuant to Article II of the NPA Shared Services Agreement, the Debtor 

provides certain services to NPA that enable NPA to manage the Funds. 

31. The NPA Shared Services Agreement did not have a fixed term.  Instead, section 

7.01 provided that “[e]ither Party may terminate this Agreement at any time upon at least thirty 

(30) days’ written notice to the other.” 

32. On November 30, 2020, the Debtor provided written notice to NPA that it 

intended to terminate the NPA Shared Services Agreement as of January 31, 2021 (the “NPA 
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Termination Notice” and together with the HCMFA Termination Notice, the “Termination 

Notices”).  A copy of the NPA Termination Notice is attached hereto as Exhibit D. 

B. Prior to Providing the Termination Notices, the Debtor Worked 
on a Transition Plan, but the Advisors Failed to Engage or Pay for 
Services Rendered 

33. On August 12, 2020, after considering its strategic options, the Debtor filed an 

“asset monetization” plan of reorganization pursuant to which, in general, the Debtor proposed to 

reduce staff, reject certain contracts, and monetize its assets consistent with maximizing value 

for all stakeholders.  [Docket No. 944]. 

34. Thus, at least as of that time, all stakeholders – including the Advisors – were on 

notice that the Debtor intended to continue operations on a scaled-down basis with the goal being 

an orderly monetization of assets.5 

35. Consistent with that intent, the Debtor began formulating a plan for the transition 

of services provided under the Shared Services Agreements. 

36. Specifically, beginning in the summer of 2020, the Debtor attempted to negotiate 

for the orderly transition of services with James Dondero, the individual who owns and controls 

each of the Advisors. 

37. The Debtor’s proposal contemplated the transition of services to the Advisors 

from the Debtor to an entity that would be created, owned, and operated by certain of the 

Debtor’s employees (“NewCo”) who were expected to be terminated as part of the Debtor’s asset 

monetization plan. 
 

5 Furthermore, on November 13, 2020, the Debtor filed its Third Amended Plan of Reorganization of Highland 
Capital Management [Docket No. 1383] (the “Third Amended Plan”).  In its Third Amended Plan (and subsequent 
plans), the Debtor explicitly stated that it did not intend to continue providing services under the Shared Service 
Agreements precisely because they are money losers.  Third Amended Plan, Art. IV.A (“[I]t is currently anticipated 
that neither the Reorganized Debtor nor the Claimant Trust will assume or assume and assign the contracts between 
the Debtor and certain Related Entities pursuant to which the Debtor provides shared services and sub-advisory 
services to those Related Entities.  The Debtor believes that the continued provision of the services under such 
contracts will not be cost effective.”) 
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38. With Mr. Dondero in control, the Advisors never provided any constructive 

response to the Debtor’s proposal.  Indeed, Mr. Dondero specifically informed the Debtor that he 

intended to make the transition difficult for the apparent purpose of creating leverage in plan 

negotiations. 

39. In addition to failing to engage in any process designed to provide for the orderly 

transition of services, the Advisors also failed to pay the Debtor for the services provided under 

the Shared Services Agreement. 

40. Since the Petition Date, each of the Advisors has failed to meet certain of its 

payment obligations under the Shared Services Agreements.  For the period between the Petition 

Date and January 31, 2021, (a) HCMFA owes the Debtor $2,121,276 for services rendered under 

the HCMFA Shared Services Agreement, and (b) NPA owes the Debtor $932,977 for services 

rendered under the NPA Shared Services Agreement.  These amounts exclude amounts owed for 

services provided prior to the Petition Date. 

41. The Debtor loses significant money providing services under the Shared Services 

Agreements, which is why it publicly stated its intention in the Third Amended Plan (and each 

subsequent amendment and modification to the Plan) not to assume or assume and assign them.  

While that is bad enough, the Advisors failure to pay for services previously rendered is a blatant 

breach of the Agreements.   

C. The Debtor Offers to Extend the Termination Date to Avoid a 
Catastrophe and Attempts to Engage the Funds’ Board to Aid in 
the Adoption of a Transition Plan   

42. Instead of engaging in the process, the Advisors and certain of their employees 

were more focused on threatening the Debtor and its employees, all in a transparent effort to 

deflect responsibility for their own obstinate and wrongful conduct. 
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43. With the January 31, 2021 termination date fast approaching, and with the 

Advisors continuing to fail to work cooperatively on a transition plan, the Debtor took the 

initiative and offered to extend the termination date by two weeks (i) in order to avoid 

catastrophic consequences for the Funds and their investors that would result from an abrupt 

termination, and (ii) in the hope that the Advisors would use the extended time to finally and 

constructively engage. 

44. Thus, on January 29, 2021, the parties executed an agreement extending the 

termination date to February 14, 2021 in exchange for the Advisors paying in advance for 

services to be rendered by the Debtor during that two-week period.  A copy of the January 29, 

2021, agreement is attached hereto as Exhibit E. 

45. During the two-week period, the Debtor and its employees and professionals 

made every effort to bring the issue of the transition of services to a resolution.  Among other 

things, the Debtor continued to refine the proposal for the transition of services to NewCo. 

46. The Debtor also attempted to get the attention of the Funds’ Boards because it 

was concerned that the Boards were either uninformed, not engaged, or were under the influence 

and control of Mr. Dondero.   

47. Among other communications, James P. Seery, Jr., the Debtor’s Chief Executive 

Officer, sent formal written communications to the Board of Directors for the Funds on January 

27, 2021, February 8, 2021, and February 12, 2021.6  Copies of Mr. Seery’s letters are attached 

hereto as Exhibits F, G and H, respectively. 

48. Despite the efforts of certain of the Advisors’ professionals, and despite the 

Debtor’s willingness to make all reasonable concessions on a transition agreement, Mr. Dondero 

 
6 Mr. Seery’s formal correspondence was in addition to his informal correspondence and communications with the 
Funds’ Board and the substantial communications between counsel to the Debtor, the Advisors, and the Funds. 
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and the Advisors have refused to “say yes” or to otherwise take steps to formulate a transition 

plan for the protection of the Funds and their investors. 

49. Faced with an untenable situation, the Debtor again agreed to extend the 

termination date, this time to February 19, 2021.  See Exhibit I. 

50. Finally, on February 16, 2021, the Debtor made its last attempt to reach an 

agreement before being forced to take alternative actions to protect itself, the Funds, and 

investors, by sending the Advisors a proposed term sheet (the “Term Sheet”) that provided a 

reasonable transition plan. A copy of the Term Sheet is attached as Exhibit J.  The Advisors 

refused to agree to the terms thereunder. 

51. Given that the Court will soon enter an order confirming the Debtor’s Plan, and 

the reduction in the Debtor’s work force will follow soon thereafter, the Debtor will be unable to 

provide services to the Advisors much longer.  The Advisors’ failure to agree on or formulate a 

transition plan is creating catastrophic risk for the Funds and their investors.  The Advisors’ 

failure to plan for a transition is also creating material risk to the Debtor. 

FIRST CLAIM FOR RELIEF 

(For Declaratory Relief: -- 11 U.S.C. § 105(a) and Fed. R. Bankr. P. 7001) 

52. The Debtor repeats and realleges each of the allegations in each of the foregoing 

paragraphs as though fully set forth herein. 

53. A bona fide, actual, present dispute exists between the Debtor and the Advisors 

concerning their respective rights and obligations under the Shared Services Agreements. 

54. A judgment declaring the parties’ respective rights and obligations will resolve 

their disputes. 

55. Pursuant to Bankruptcy Rule 7001, the Debtor specifically seeks declarations that: 
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 Each of the Advisors is owned and controlled by Mr. Dondero; 

 The Debtor has the contractual right to terminate the HCMFA Shared 
Services Agreement on 60 days’ written notice; 

 The Debtor properly exercised its right to terminate the HCMFA Shared 
Services Agreement by providing at least 60 days’ written notice; 

 The Debtor’s obligation to provide services to HCMFA under the 
HCMFA Shared Services Agreement (or otherwise) will terminate on 
February 19, 2021; 

 The Debtor has the contractual right to terminate the NPA Shared Services 
Agreement on 30 days’ written notice;  

 The Debtor properly exercised its right to terminate the NPA Shared 
Services Agreement by providing at least 30 days’ written notice; and  

 The Debtor’s obligation to provide services to NPA under the NPA Shared 
Services Agreement (or otherwise) will terminate on February 19, 2021. 

SECOND CLAIM FOR RELIEF 

(Breach of Contract) 

56. The Debtor repeats and realleges each of the allegations in each of the foregoing 

paragraphs as though fully set forth herein. 

57. The Shared Services Agreements are valid and binding contracts. 

58. The Debtor has fully performed all obligations under the Shared Services 

Agreements.  

59. The Advisors have breached the Shared Services Agreements by failing to pay for 

certain services rendered by the Debtor to the Advisors under the Shared Services Agreements. 

60. The Advisors have failed to pay the Debtor all amounts due and owing under the 

Shared Services Agreements despite the Debtor’s demands.  

61. The Advisors’ breach of the Shared Services Agreements has damaged the Debtor 

in an amount to be determined at trial. 
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THIRD CLAIM FOR RELIEF 

(For Injunctive Relief -- 11 U.S.C. § 105(a) and Fed. R. Bankr. P. 7065) 

62. The Debtor repeats and realleges the allegations in each of the foregoing 

paragraphs as though fully set forth herein. 

63. Pursuant to Bankruptcy Code section 105(a) and Bankruptcy Rule 7065, the 

Debtor seeks a mandatory injunction directing the Advisors to adopt and implement a plan for 

the orderly transition of services currently provided under the Shared Services Agreements from 

the Debtor to NewCo or any other entity of the Advisors’ choosing. 

64. Bankruptcy Code section 105(a) authorizes the Court to issue “any order, process 

or judgment that is necessary or appropriate to carry out the provisions of this title.” 11 U.S.C. 

§105(a).  

65. Bankruptcy Rule 7065 incorporates by reference Rule 65 of the Federal Rules of 

Civil Procedure and authorizes the Court to issue injunctive relief in adversary proceedings. 

66. The Debtor will succeed on the merits of its claims for (a) a declaratory judgment 

that it has the contractual right to terminate each of the Shared Services Agreements, that it 

properly exercised those rights, and that, effective February 19, 2021, it has no further legal or 

equitable obligation to provide any services to the Advisors; (b) damages for breach of contract; 

and (c) for a mandatory injunction requiring the Advisors to adopt and implement a plan for the 

orderly transition of shared services. 

67. The Advisors’ failure to adopt and implement a transition plan is untenable 

because – as the Advisors have known for months – the Debtor will soon be unable to provide 

services under the Shared Services Agreements, and such willful misconduct and gross 
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negligence will cause irreparable harm to the Funds and their investors and to the Debtor and its 

estate. 

68. Given that (a) the Advisors were on notice since at least August 2020, that the 

Debtor was unlikely to provide services under the Shared Services Agreement for an extended 

period of time; (b) the Debtor has been pursuing a transition plan since the summer of 2020; (c) 

the Third Amended Plan filed on November 13, 2020 (and each subsequent version of the Plan), 

expressly stated that the Debtor would not assume or assume and assign the Shared Services 

Agreements; (d) the Debtor timely provided notice of termination of the Shared Services 

Agreements on November 30, 2020; (e) upon information and belief, the Advisors (and not the 

Debtor) owe contractual and other duties to the Funds, the entities most at risk; and (f) the 

Debtor has acted in good faith by, among other things, twice extending the anticipated 

termination date, the balance of the equities strongly favors the Debtor. 

69. Finally, the public interest virtually requires that the Advisors be directed to adopt 

and implement a transition plan.  In the absence of a mandatory injunction, thousands of retail 

investors are likely to suffer catastrophic losses, and there will likely be substantial market 

disruptions with unforeseeable consequences. 

70. Based on the foregoing, the Debtor requests that the Court direct the Advisors to 

adopt and implement a plan for the orderly transition of services currently provided under the 

Shared Services Agreements from the Debtor to NewCo, or any other entity of the Advisors’ 

choosing, by February 28, 2021. 
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 PRAYER 

WHEREFORE, the Debtor prays for judgment as follows: 

 On the First Cause of Action, a judgment declaring that: (i) each of the 
Advisors is owned and controlled by Mr. Dondero; (ii) the Debtor has the 
contractual right to terminate the HCMFA Shared Services Agreement on 
60 days’ written notice; (iii) the Debtor properly exercised its right to 
terminate the HCMFA Shared Services Agreement by providing at least 
60 days’ written notice; (iv) the Debtor’s obligation to provide services to 
HCMFA under the HCMFA Shared Services Agreement (or otherwise) 
will terminate on February 19, 2021; (v) the Debtor has the contractual 
right to terminate the NPA Shared Services Agreement on 30 days’ 
written notice; (vi) the Debtor properly exercised its right to terminate the 
NPA Shared Services Agreement by providing at least 30 days’ written 
notice; and (vii) the Debtor’s obligation to provide services to NPA under 
the NPA Shared Services Agreement (or otherwise) will terminate on 
February 19, 2021. 

 On the Second Cause of Action, damages in an amount to be determined 
at trial arising from the Advisors’ breach of the Shared Services 
Agreements;  

 On the Third Cause of Action, a mandatory injunction directing the 
Advisors to adopt and implement a plan for the orderly transition of 
services currently provided under the Shared Services Agreements from 
the Debtor to NewCo, or any other entity of the Advisors’ choosing, by 
February 28, 2021; and 

 For such other and further relief as this Court deems just and proper.  
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Dated:  February 17, 2021. PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No.143717) 
Ira D. Kharasch (CA Bar No. 109084) 
John A. Morris (NY Bar No. 2405397) 
Gregory V. Demo (NY Bar No. 5371992) 
Hayley R. Winograd (NY Bar No. 5612569) 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067 
Telephone: (310) 277-6910 
Facsimile: (310) 201-0760 
E-mail: jpomerantz@pszjlaw.com 
  ikharasch@pszjlaw.com 
  jmorris@pszjlaw.com 
  gdemo@pszjlaw.com 
  hwinograd@pszjlaw.com 
 
-and- 
 
HAYWARD PLLC 
 
/s/ Zachery Z. Annable 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Plaintiff Highland Capital Management, L.P. 
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VERIFICATION 

 I have read the foregoing VERIFIED COMPLAINT FOR INJUNCTIVE RELIEF and 
know its contents. 
 

 
I am a party to this action.  The matters stated in it are true of my own knowledge 
except as to those matters which are stated on information and belief, and as to 
those matters I believe them to be true. 
 

 
I am the Chief Executive Officer and Chief Restructuring Officer of Highland 
Capital Management, L.P., the Plaintiff in this action, and am authorized to make 
this verification for and on behalf of the Plaintiff, and I make this verification for 
that reason.  I have read the foregoing document(s).  I am informed and believe 
and on that ground allege that the matters stated in it are true. 
 

 
I am one of the attorneys of record for ____________________, a party to this 
action.  Such party is absent from the county in which I have my office, and I 
make this verification for and on behalf of that party for that reason.  I have read 
the foregoing document(s).  I am informed and believe and on that ground allege 
that the matters stated in it are true. 

 
I certify and declare under penalty of perjury under the laws of the United States that the 
foregoing is true and correct as of this 17th day of February 2021. 
 
 
 
        /s/ James P. Seery, Jr. 
        James P. Seery, Jr. 
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SECOND AMENDED AND RESTATED
SHARED SERVICES AGREEMENT

THIS SECOND AMENDED AND RESTATED SHARED SERVICES AGREEMENT (this
“Agreement”) is entered into to be effective as of 8th day of February, 2013 (the “Effective Date”) by and
among Highland Capital Management, L.P., a Delaware limited partnership (“HCMLP”), and Highland
Capital Management Fund Advisors, L.P., formerly known as Pyxis Capital, L.P., a Delaware limited
partnership (“HCMFA”), and any affiliate of HCMFA that becomes a party hereto. Each of the
signatories hereto is individually a “Party” and collectively the “Parties”.

RECITALS

A. During the Term, HCMLP will provide to HCMFA certain services as more fully
described herein and the Parties desire to allocate the costs incurred for such services and assets among
them in accordance with the terms and conditions in this Agreement.

AGREEMENT

In consideration of the foregoing recitals and the mutual covenants and conditions contained
herein, the Parties agree, intending to be legally bound, as follows:

ARTICLE I
DEFINITIONS

“Actual Cost” means, with respect to any period hereunder, one hundred percent (100%) of the
actual costs and expenses caused by, incurred or otherwise arising from or relating to (i) the Shared
Services and (ii) the Shared Assets, in each case during such period.

“Affiliate” means a Person that directly, or indirectly through one or more intermediaries,
controls, or is controlled by, or is under common control with, a specified Person. The term “control”
(including, with correlative meanings, the terms “controlled by” and “under common control with”)
means the possession of the power to direct the management and policies of the referenced Person,
whether through ownership interests, by contract or otherwise.

“Agreement” has the meaning set forth in the preamble.

“Allocation Percentage” has the meaning set forth in Section 4.01.

“Applicable Margin” shall mean an additional amount equal to 5% of all costs allocated by
Service Provider to the other parties hereto under Article IV; provided that the parties may agree on a
different margin percentage as to any item or items to the extent the above margin percentage, together
with the allocated cost of such item or service, would not reflect an arm’s length value of the particular
service or item allocated.

“Change” has the meaning set forth in Section 2.02(a).

“Change Request” has the meaning set forth in Section 2.02(b).

“Code” means the Internal Revenue Code of 1986, as amended, and the related regulations and
published interpretations.
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“Effective Date” has the meaning set forth in the preamble.

“Governmental Entity” means any government or any regulatory agency, bureau, board,
commission, court, department, official, political subdivision, tribunal or other instrumentality of any
government, whether federal, state or local, domestic or foreign.

“Liabilities” means any cost, liability, indebtedness, obligation, co-obligation, commitment,
expense, claim, deficiency, guaranty or endorsement of or by any Person of any nature (whether direct or
indirect, known or unknown, absolute or contingent, liquidated or unliquidated, due or to become due,
accrued or unaccrued, matured or unmatured).

“Loss” means any cost, damage, disbursement, expense, liability, loss, obligation, penalty or
settlement, including interest or other carrying costs, legal, accounting and other professional fees and
expenses incurred in the investigation, collection, prosecution and defense of claims and amounts paid in
settlement, that may be imposed on or otherwise incurred or suffered by the referenced Person; provided,
however, that the term “Loss” will not be deemed to include any special, exemplary or punitive damages,
except to the extent such damages are incurred as a result of third party claims.

“New Shared Service” has the meaning set forth in Section 2.03.

“Party” or “Parties” has the meaning set forth in the preamble.

“Person” means an association, a corporation, an individual, a partnership, a limited liability
company, a trust or any other entity or organization, including a Governmental Entity.

“Quarterly Report” has the meaning set forth in Section 5.01.

“Recipient” means HCMFA and any of HCMFA’s direct or indirect Subsidiaries or managed
funds or accounts in their capacity as a recipient of the Shared Services and/or Shared Assets.

“Service Provider” means any of HCMLP and its direct or indirect Subsidiaries in its capacity as
a provider of Shared Services or Shared Assets.

“Service Standards” has the meaning set forth in Section 6.01.

“Shared Assets” shall have the meaning set forth in Section 3.02.

“Shared Services” shall have the meaning set forth in Section 2.01.

“Subsidiary” means, with respect to any Person, any Person in which such Person has a direct or
indirect equity ownership interest in excess of 50%.

“Tax” or “Taxes” means: (i) all state and local sales, use, value-added, gross receipts, foreign,
privilege, utility, infrastructure maintenance, property, federal excise and similar levies, duties and other
similar tax-like charges lawfully levied by a duly constituted taxing authority against or upon the Shared
Services and the Shared Assets; and (ii) tax-related surcharges or fees that are related to the Shared
Services and the Shared Assets identified and authorized by applicable tariffs.

“Term” has the meaning set forth in Section 7.01.
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ARTICLE II
SHARED SERVICES

Section 2.01 Services. During the Term, Service Provider will provide Recipient with Shared
Services, including without limitation, all of the (i) finance and accounting services, (ii) human resources
services, (iii) marketing services, (iv) legal services, (v) corporate services, (vi) information technology
services, and (vii) operations services; each as requested by HCMFA and as described more fully on
Annex A attached hereto, the “Shared Services”), it being understood that personnel providing Shared
Services may be deemed to be employees of HCMFA to the extent necessary for purposes of the
Investment Advisers Act of 1940, as amended.

Section 2.02 Changes to the Shared Services.

(a) During the Term, the Parties may agree to modify the terms and conditions of a
Service Provider’s performance of any Shared Service in order to reflect new procedures, processes or
other methods of providing such Shared Service, including modifying the applicable fees for such Shared
Service to reflect the then current fair market value of such service (a “Change”). The Parties will
negotiate in good faith the terms upon which a Service Provider would be willing to provide such New
Shared Service to Recipient.

(b) The Party requesting a Change will deliver a description of the Change requested
(a “Change Request”) and no Party receiving a Change Request may unreasonably withhold, condition or
delay its consent to the proposed Change.

(c) Notwithstanding any provision of this Agreement to the contrary, a Service
Provider may make: (i) Changes to the process of performing a particular Shared Service that do not
adversely affect the benefits to Recipient of Service Provider’s provision or quality of such Shared
Service in any material respect or increase Recipient’s cost for such Shared Service; (ii) emergency
Changes on a temporary and short-term basis; and/or (iii) Changes to a particular Shared Service in order
to comply with applicable law or regulatory requirements, in each case without obtaining the prior
consent of Recipient. A Service Provider will notify Recipient in writing of any such Change as follows:
in the case of clauses (i) and (iii) above, prior to the implementation of such Change, and, in the case of
clause (ii) above, as soon as reasonably practicable thereafter.

Section 2.03 New Shared Services. The Parties may, from time to time during the Term of
this Agreement, negotiate in good faith for Shared Services not otherwise specifically listed in Section
2.01 (a “New Shared Service”). Any agreement between the Parties on the terms for a New Shared
Service must be in accordance with the provisions of Article IV and Article V hereof, will be deemed to
be an amendment to this Agreement and such New Shared Service will then be a “Shared Service” for all
purposes of this Agreement.

Section 2.04 Subcontractors. Nothing in this Agreement will prevent Service Provider from,
with the consent of Recipient, using subcontractors, hired with due care, to perform all or any part of a
Shared Service hereunder. A Service Provider will remain fully responsible for the performance of its
obligations under this Agreement in accordance with its terms, including any obligations it performs
through subcontractors, and a Service Provider will be solely responsible for payments due to its
subcontractors.
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ARTICLE III
SHARED ASSETS

Section 3.01 Shared IP Rights. Each Service Provider hereby grants to Recipient a non-
exclusive right and license to use the intellectual property and other rights granted or licensed, directly or
indirectly, to such Service Provider (the “Shared IP Rights”) pursuant to third party intellectual property
Agreements (“Third Party IP Agreements”), provided that the rights granted to Recipient hereunder are
subject to the terms and conditions of the applicable Third Party IP Agreement, and that such rights shall
terminate, as applicable, upon the expiration or termination of the applicable Third Party IP Agreement.
Recipient shall be licensed to use the Shared IP Rights only for so long as it remains an Affiliate of
HCMLP. In consideration of the foregoing licenses, Recipient agrees to take such further reasonable
actions as a Service Provider deems to be necessary or desirable to comply with its obligations under the
Third Party IP Agreements.

Section 3.02 Other Shared Assets. Subject to Section 3.01, each Service Provider hereby
grants Recipient the right, license or permission, as applicable, to use and access the benefits under the
agreements, contracts and licenses that such Service Provider will purchase, acquire, become a party or
beneficiary to or license on behalf of Recipient (the “Future Shared Assets” and collectively with the
Shared IP Rights, the “Shared Assets”).

ARTICLE IV
COST ALLOCATION

Section 4.01 Actual Cost Allocation Formula. The Actual Cost of any item relating to any
Shared Services or Shared Assets shall be allocated based on the Allocation Percentage. For purposes of
this Agreement, “Allocation Percentage” means:

(a) To the extent 100% of such item is demonstrably attributable to HCMFA, 100%
of the Actual Cost of such item shall be allocated to HCMFA as agreed by HCMFA;

(b) To the extent a specific percentage of use of such item can be determined (e.g.,
70% for HCMLP and 30% for HCMFA), that specific percentage of the Actual Cost of such item will be
allocated to HCMLP or HCMFA, as applicable and as agreed by HCMFA; and

(c) All other portions of the Actual Cost of any item that cannot be allocated
pursuant to clause (a) or (b) above shall be allocated between HCMLP and HCMFA in such proportion as
is agreed in good faith between the parties.

Section 4.02 Non-Cash Cost Allocation. The actual, fully burdened cost of any item relating
to any Shared Services or Shared Assets that does not result in a direct, out of pocket cash expense may
be allocated to HCMLP and HCMFA for financial statement purposes only, as agreed by HCMFA,
without any corresponding cash reimbursement required, in accordance with generally accepted
accounting principles, based on the Allocation Percentage principles described in Section 4.01 hereof.

ARTICLE V
PAYMENT OF COST AND REVENUE SHARE; TAXES

Section 5.01 Quarterly Statements. Within thirty (30) days following the end of each calendar
qaurter during the Term (or at such time as may be otherwise agreed by the parties), each Service
Provider shall furnish the other Parties hereto with a written statement with respect to the Actual Cost
paid by it in respect of Shared Services and Shared Assets provided by it, in each case, during such
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period, setting forth (i) the cost allocation in accordance with Article IV hereof together with the
Applicable Margin on such allocated amounts, and (ii) any amounts paid pursuant to Section 5.02 hereof,
together with such other data and information necessary to complete the items described in Section 5.03
hereof (hereinafter referred to as the “Quarterly Report”).

Section 5.02 Settlement Payments. At any time during the Term, any Party may make
payment of the amounts that are allocable to such Party together with the Applicable Margin related
thereto, regardless of whether an invoice pursuant to Section 5.03 hereof has been issued with respect to
such amounts.

Section 5.03 Determination and Payment of Cost and Revenue Share.

(a) Within ten (10) days of the submission of the Quarterly Report described in
Section 5.02 hereof (or at such other time as may be agreed by the parties), the Parties shall (i) agree on
the cost share of each of the Parties and Applicable Margin as calculated pursuant to the provisions of this
Agreement; and (ii) prepare and issue invoices for the cost share and Applicable Margin payments that
are payable by any of the Parties.

(b) Within ten (10) days of preparation of the agreement and the issuance of the
invoice described in Section 5.03(a) (or at such other time as may be agreed by the parties), the Parties
shall promptly make payment of the amounts that are set forth on such cost allocation invoice.
Notwithstanding anything in this Agreement to the contrary, provision of the Shared Services shall
commence from the Effective Date, but no fees shall be payable from Recipient or otherwise accrue with
respect to such services provided during the month of December 2011.

Section 5.04 Taxes.

(a) Recipient is responsible for and will pay all Taxes applicable to the Shared
Services and the Shared Assets provided to Recipient, provided, that such payments by Recipient to
Service Provider will be made in the most tax-efficient manner and provided further, that Service
Provider will not be subject to any liability for Taxes applicable to the Shared Services and the Shared
Assets as a result of such payment by Recipient. Service Provider will collect such Tax from Recipient in
the same manner it collects such Taxes from other customers in the ordinary course of Service Provider’s
business, but in no event prior to the time it invoices Recipient for the Shared Services and Shared Assets,
costs for which such Taxes are levied. Recipient may provide Service Provider with a certificate
evidencing its exemption from payment of or liability for such Taxes.

(b) Service Provider will reimburse Recipient for any Taxes collected from Recipient
and refunded to Service Provider. In the event a Tax is assessed against Service Provider that is solely the
responsibility of Recipient and Recipient desires to protest such assessment, Recipient will submit to
Service Provider a statement of the issues and arguments requesting that Service Provider grant Recipient
the authority to prosecute the protest in Service Provider’s name. Service Provider’s authorization will
not be unreasonably withheld. Recipient will finance, manage, control and determine the strategy for
such protest while keeping Service Provider reasonably informed of the proceedings. However, the
authorization will be periodically reviewed by Service Provider to determine any adverse impact on
Service Provider, and Service Provider will have the right to reasonably withdraw such authority at any
time. Upon notice by Service Provider that it is so withdrawing such authority, Recipient will
expeditiously terminate all proceedings. Any adverse consequences suffered by Recipient as a result of
the withdrawal will be submitted to arbitration pursuant to Section 9.14. Any contest for Taxes brought
by Recipient may not result in any lien attaching to any property or rights of Service Provider or
otherwise jeopardize Service Provider’s interests or rights in any of its property. Recipient agrees to
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indemnify Service Provider for all Losses that Service Provider incurs as a result of any such contest by
Recipient.

(c) The provisions of this Section 5.04 will govern the treatment of all Taxes arising
as a result of or in connection with this Agreement notwithstanding any other Article of this Agreement to
the contrary.

ARTICLE VI
SERVICE PROVIDER RESPONSIBILITIES

Section 6.01 Service Provider General Obligations. Service Provider will provide the Shared
Services and the Shared Assets to Recipient on a non-discriminatory basis and will provide the Shared
Services and the Shared Assets in the same manner as if it were providing such services and assets on its
own account (the “Service Standards”). Service Provider will conduct its duties hereunder in a lawful
manner in compliance with applicable laws, statutes, rules and regulations and in accordance with the
Service Standards, including, for avoidance of doubt, laws and regulations relating to privacy of customer
information.

Section 6.02 Books and Records; Access to Information. Service Provider will keep and
maintain books and records on behalf of Recipient in accordance with past practices and internal control
procedures. Recipient will have the right, at any time and from time to time upon reasonable prior notice
to Service Provider, to inspect and copy (at its expense) during normal business hours at the offices of
Service Provider the books and records relating to the Shared Services and Shared Assets, with respect to
Service Provider’s performance of its obligations hereunder. This inspection right will include the ability
of Recipient’s financial auditors to review such books and records in the ordinary course of performing
standard financial auditing services for Recipient (but subject to Service Provider imposing reasonable
access restrictions to Service Provider’s and its Affiliates’ proprietary information and such financial
auditors executing appropriate confidentiality agreements reasonably acceptable to Service Provider).
Service Provider will promptly respond to any reasonable requests for information or access. For the
avoidance of doubt, all books and records kept and maintained by Service Provider on behalf of Recipient
shall be the property of Recipient, and Service Provider will surrender promptly to Recipient any of such
books or records upon Recipient’s request (provided that Service Provider may retain a copy of such
books or records) and shall make all such books and records available for inspection and use by the
Securities and Exchange Commission or any person retained by Recipient at all reasonable times. Such
records shall be maintained by Service Provider for the periods and in the places required by laws and
regulations applicable to Recipient.

Section 6.03 Return of Property and Equipment. Upon expiration or termination of this
Agreement, Service Provider will be obligated to return to Recipient, as soon as is reasonably practicable,
any equipment or other property or materials of Recipient that is in Service Provider’s control or
possession.

ARTICLE VII
TERM AND TERMINATION

Section 7.01 Term. The term of this Agreement will commence as of the Effective Date and
will continue in full force and effect until the first anniversary of the Effective Date (the “Term”), unless
terminated earlier in accordance with Section 9.02. The Term shall automatically renew for successive
one year periods unless sooner terminated under Section 7.02.

Case 21-03010-sgj Doc 1-1 Filed 02/17/21    Entered 02/17/21 08:05:38    Page 7 of 14



7

Section 7.02 Termination. Either Party may terminate this Agreement, with or without cause,
upon at least 60 days advance written notice at any time prior to the expiration of the Term.

ARTICLE VIII
LIMITED WARRANTY

Section 8.01 Limited Warranty. Service Provider will perform the Shared Services hereunder
in accordance with the Service Standards. Except as specifically provided in this Agreement, Service
Provider makes no express or implied representations, warranties or guarantees relating to its performance
of the Shared Services and the granting of the Shared Assets under this Agreement, including any
warranty of merchantability, fitness, quality, non-infringement of third party rights, suitability or
adequacy of the Shared Services and the Shared Assets for any purpose or use or purpose. Service
Provider will (to the extent possible and subject to Service Provider’s contractual obligations) pass
through the benefits of any express warranties received from third parties relating to any Shared Service
and Shared Asset, and will (at Recipient’s expense) assist Recipient with any warranty claims related
thereto.

ARTICLE IX
MISCELLANEOUS

Section 9.01 No Partnership or Joint Venture; Independent Contractor. Nothing contained in
this Agreement will constitute or be construed to be or create a partnership or joint venture between or
among HCMLP or HCMFA or their respective successors or assigns. The Parties understand and agree
that, with the exception of the procurement by Service Provider of licenses or other rights on behalf of
Recipient pursuant to Section 3.01, this Agreement does not make any of them an agent or legal
representative of the other for any purpose whatsoever. With the exception of the procurement by Service
Provider of licenses or other rights on behalf of Recipient pursuant to Section 3.01, no Party is granted, by
this Agreement or otherwise, any right or authority to assume or create any obligation or responsibilities,
express or implied, on behalf of or in the name of any other Party, or to bind any other Party in any
manner whatsoever. The Parties expressly acknowledge that Service Provider is an independent
contractor with respect to Recipient in all respects, including with respect to the provision of the Shared
Services.

Section 9.02 Amendments; Waivers. Except as expressly provided herein, this Agreement
may be amended only by agreement in writing of all Parties. No waiver of any provision nor consent to
any exception to the terms of this Agreement or any agreement contemplated hereby will be effective
unless in writing and signed by all of the Parties affected and then only to the specific purpose, extent and
instance so provided. No failure on the part of any Party to exercise or delay in exercising any right
hereunder will be deemed a waiver thereof, nor will any single or partial exercise preclude any further or
other exercise of such or any other right.

Section 9.03 Schedules and Exhibits; Integration. Each Schedule and Exhibit delivered
pursuant to the terms of this Agreement must be in writing and will constitute a part of this Agreement,
although schedules need not be attached to each copy of this Agreement. This Agreement, together with
such Schedules and Exhibits constitutes the entire agreement among the Parties pertaining to the subject
matter hereof and supersedes all prior agreements and understandings of the Parties in connection
therewith.

Section 9.04 Further Assurances. Each Party will take such actions as any other Party may
reasonably request or as may be necessary or appropriate to consummate or implement the transactions
contemplated by this Agreement or to evidence such events or matters.
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Section 9.05 Governing Law. This Agreement and the legal relations between the Parties will
be governed by and construed in accordance with the laws of the State of Texas applicable to contracts
made and performed in such State and without regard to conflicts of law doctrines unless certain matters
are preempted by federal law.

Section 9.06 Assignment. Except as otherwise provided hereunder, neither this Agreement
nor any rights or obligations hereunder are assignable by one Party without the express prior written
consent of the other Parties.

Section 9.07 Headings. The descriptive headings of the Articles, Sections and subsections of
this Agreement are for convenience only and do not constitute a part of this Agreement.

Section 9.08 Counterparts. This Agreement and any amendment hereto or any other
agreement delivered pursuant hereto may be executed in one or more counterparts and by different Parties
in separate counterparts. All counterparts will constitute one and the same agreement and will become
effective when one or more counterparts have been signed by each Party and delivered to the other
Parties.

Section 9.09 Successors and Assigns; No Third Party Beneficiaries. This Agreement is
binding upon and will inure to the benefit of each Party and its successors or assigns, and nothing in this
Agreement, express or implied, is intended to confer upon any other Person or Governmental Entity any
rights or remedies of any nature whatsoever under or by reason of this Agreement.

Section 9.10 Notices. All notices, demands and other communications to be given or
delivered under or by reason of the provisions of this Agreement will be in writing and will be deemed to
have been given: (i)immediately when personally delivered; (ii) when received by first class mail, return
receipt requested; (iii) one day after being sent for overnight delivery by Federal Express or other
overnight delivery service; or (iv) when receipt is acknowledged, either electronically or otherwise, if sent
by facsimile, telecopy or other electronic transmission device. Notices, demands and communications to
the other Parties will, unless another address is specified by such Parties in writing, be sent to the
addresses indicated below:

If to HCMLP, addressed to:

Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
Attention: General Counsel
Fax: (972) 628-4147

If to HCMFA, addressed to:

Highland Capital Management Fund Advisors, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201
Attention: General Counsel
Fax: (972) 628-4147

Section 9.11 Expenses. Except as otherwise provided herein, the Parties will each pay their
own expenses incident to the negotiation, preparation and performance of this Agreement, including the
fees, expenses and disbursements of their respective investment bankers, accountants and counsel.
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Section 9.12 Waiver. No failure on the part of any Party to exercise or delay in exercising any
right hereunder will be deemed a waiver thereof, nor will any single or partial exercise preclude any
further or other exercise of such or any other right.

Section 9.13 Severability. If any provision of this Agreement is held to be unenforceable for
any reason, it will be adjusted rather than voided, if possible, to achieve the intent of the Parties. All
other provisions of this Agreement will be deemed valid and enforceable to the extent possible.

Section 9.14 Arbitration; Jurisdiction. Notwithstanding anything contained in this Agreement
or the Annexes hereto to the contrary, in the event there is an unresolved legal dispute between the parties
and/or any of their respective officers, directors, partners, employees, agents, affiliates or other
representatives that involves legal rights or remedies arising from this Agreement, the parties agree to
submit their dispute to binding arbitration under the authority of the Federal Arbitration Act; provided,
however, that either party or such applicable affiliate thereof may pursue a temporary restraining order
and/or preliminary injunctive relief in connection with confidentiality covenants or agreements binding
on the other party, with related expedited discovery for the parties, in a court of law, and, thereafter,
require arbitration of all issues of final relief. The Arbitration will be conducted by the American
Arbitration Association, or another, mutually agreeable arbitration service. The arbitrator(s) shall be duly
licensed to practice law in the State of Texas. The discovery process shall be limited to the following:
Each side shall be permitted no more than (i) two party depositions of six hours each. Each deposition is
to be taken pursuant to the Texas Rules of Civil Procedure; (ii) one non-party deposition of six hours; (iii)
twenty-five interrogatories; (iv) twenty-five requests for admission; (v) ten requests for production. In
response, the producing party shall not be obligated to produce in excess of 5,000 total pages of
documents. The total pages of documents shall include electronic documents; (vi) one request for
disclosure pursuant to the Texas Rules of Civil Procedure. Any discovery not specifically provided for in
this paragraph, whether to parties or non-parties, shall not be permitted. The arbitrator(s) shall be
required to state in a written opinion all facts and conclusions of law relied upon to support any decision
rendered. No arbitrator will have authority to render a decision that contains an outcome determinative
error of state or federal law, or to fashion a cause of action or remedy not otherwise provided for under
applicable state or federal law. Any dispute over whether the arbitrator(s) has failed to comply with the
foregoing will be resolved by summary judgment in a court of law. In all other respects, the arbitration
process will be conducted in accordance with the American Arbitration Association’s dispute resolution
rules or other mutually agreeable, arbitration service rules. The party initiating arbitration shall pay all
arbitration costs and arbitrator’s fees, subject to a final arbitration award on who should bear costs and
fees. All proceedings shall be conducted in Dallas, Texas, or another mutually agreeable site. Each party
shall bear its own attorneys fees, costs and expenses, including any costs of experts, witnesses and/or
travel, subject to a final arbitration award on who should bear costs and fees. The duty to arbitrate
described above shall survive the termination of this Agreement. Except as otherwise provided above, the
parties hereby waive trial in a court of law or by jury. All other rights, remedies, statutes of limitation and
defenses applicable to claims asserted in a court of law will apply in the arbitration.

Section 9.15 General Rules of Construction. For all purposes of this Agreement and the
Exhibits and Schedules delivered pursuant to this Agreement: (i) the terms defined in Article I have the
meanings assigned to them in Article I and include the plural as well as the singular; (ii) all accounting
terms not otherwise defined herein have the meanings assigned under GAAP; (iii) all references in this
Agreement to designated “Articles,” “Sections” and other subdivisions are to the designated Articles,
Sections and other subdivisions of the body of this Agreement; (iv) pronouns of either gender or neuter
will include, as appropriate, the other pronoun forms; (v) the words “herein,”“hereof” and “hereunder”
and other words of similar import refer to this Agreement as a whole and not to any particular Article,
Section or other subdivision; (vi) “or” is not exclusive; (vii) “including” and “includes” will be deemed to
be followed by “but not limited to” and “but is not limited to, “respectively; (viii) any definition of or
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reference to any law, agreement, instrument or other document herein will be construed as referring to
such law, agreement, instrument or other document as from time to time amended, supplemented or
otherwise modified; and (ix) any definition of or reference to any statute will be construed as referring
also to any rules and regulations promulgated thereunder.
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Annex A

Shared Services

Compliance
General compliance
Compliance systems

Facilities
Equipment
General Overhead
Office Supplies
Rent & Parking

Finance & Accounting
Book keeping
Cash management
Cash forecasting
Credit facility reporting
Financial reporting
Accounts payable
Accounts receivable
Expense reimbursement
Vendor management

HR
Drinks/snacks
Lunches
Recruiting

IT
General support & maintenance (OMS, development, support)
Telecom (cell, phones, broadband)
WSO

Legal
Corporate secretarial services
Document review and preparation
Litigation support
Management of outside counsel

Marketing and PR
Public relations

Tax
Tax audit support
Tax planning
Tax prep and filing

Investments
Investment research on an ad hoc basis as requested by HCMFA
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Valuation Committee
Trading

Trading desk services
Operations

Trade settlement
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DOCS_NY:41549.2 36027/002 

 

 

November 30, 2020 

Highland Capital Management Fund Advisors, L.P. 
300 Crescent Court, Suite 700 
Dallas, Texas 75201 
Attention: General Counsel 

RE: Termination of Second Amended and Restated Shared Services Agreement, 
effective as of February 8, 2013, by and among Highland Capital 
Management, L.P. (“HCMLP”), and Highland Capital Management Fund 
Advisors, L.P. (the “Agreement”).  

To Whom It May Concern:  

As set forth in Section 7.02 of the Agreement, the Agreement is terminable at will upon at least 
60 days advance written notice.   

By this letter, HCMLP is notifying you that it is terminating the Agreement.  Such termination 
will be effective January 31, 2021.  HCMLP reserves the right to rescind this notice of 
termination. 

Please feel free to contact me with any questions.  

Sincerely, 
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
/s/ James P. Seery, Jr.  
 
James P. Seery, Jr. 
Chief Executive Officer 
Chief Restructuring Officer 
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November 30, 2020 

NexPoint Advisors, L.P. 
200 Crescent Court, Suite 700 
Dallas, Texas 75201 

RE: Termination of Amended and Restated Shared Services Agreement, dated 
January 1, 2018, and among Highland Capital Management, L.P. 
(“HCMLP”), and NexPoint Advisors, L.P. (the “Agreement”).  

To Whom It May Concern:  

As set forth in Section 7.01 of the Agreement, the Agreement is terminable at will upon at least 
30 days advance written notice.  

By this letter, HCMLP is notifying you that it is terminating the Agreement.  Such termination 
will be effective January 31, 2021.  HCMLP reserves the right to rescind this notice of 
termination. 

Please feel free to contact me with any questions.  

Sincerely, 
 
HIGHLAND CAPITAL MANAGEMENT, L.P. 
 
/s/ James P. Seery, Jr.  
 
James P. Seery, Jr. 
Chief Executive Officer 
Chief Restructuring Officer 
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 James P. Seery, Jr.
 Chief Executive Officer

 

Case 21-03010-sgj Doc 1-5 Filed 02/17/21    Entered 02/17/21 08:05:38    Page 3 of 3



  

EXHIBIT F

Case 21-03010-sgj Doc 1-6 Filed 02/17/21    Entered 02/17/21 08:05:38    Page 1 of 3



1

From: James Seery <jpseeryjr@gmail.com>
Sent: Wednesday, January 27, 2021 2:47 PM
To: Ethan Powell
Cc: Thomas Surgent
Subject: Response to KL Gates Letter Dated January 27, 2021

Mr. Powell:

I write to respond briefly to your counsel’s letter to me dated today. I will not be communicating with your counsel.

Initially, as I stated on the phone to you prior to your termination of my call, either the Funds’ Board is unaware of the actions
taken by the Funds in court over the past week or the Board is complicit in those actions. In my opinion, the Funds’ CCO
perjured himself multiple times yesterday, and the advisors and the Funds fabricated a false claim that HCMLP breached the
Advisors Act with respect to HCMLP’s management of certain CLOs. Based on our prior dealings, I would not have expected the
Funds and their Boards to participate in such a false narrative in the Bankruptcy Court and hope that it was a case of counsel
and the CCO hiding their tactics from the Board. We can address these issues at a later time.

With respect to the KL Gates letter, as the Board is aware, HCMLP has been pursuing a plan of reorganization that calls for
termination of the shared service agreements with the Funds and their advisors for months. HCMLP has given timely notice of
termination of the shared service agreements. As the Boards are further aware, for the past several months, HCMLP has
attempted to work on a transition of HCMLP employees to a Dondero controlled entity that could work with the Funds to
provide the services previously provided by HCMLP. And as I specifically told the Funds’ Board, that arrangement is dependent
on cooperation from Mr. Dondero as the person in complete control of the advisors. Since Mr. Dondero is also the portfolio
manager of the adviosrs, HCMLP assumes that the Board have been in regular communication with him about the transition,
especially since the termination notices were sent. KL Gates is correct that the shared service agreements and all services
thereunder terminate on January 31, 2021 (the “Termination Date”).

For the past several months, Mr. Dondero has refused to permit the negotiation of a transition arrangement on behalf of
advisors. In the past few weeks, HCMLP and its advisors have been attempting to work with Brian Collins and JP Sevilla (senior
HCMLP employees) to construct a transition arrangement based on the terms HCMLP has been proposing for months. Those
soon to be former HCMLP employees would form their own company (with other former HCMLP employees) to provide the
services to the advisors, the Funds, and others. We believe that arrangement is potentially close to agreement and will be
documented in a term sheet that will need to be executed prior to the end of the day on the Termination Date. If the term
sheet is agreed to, properly executed, and its conditions precedent are met, it will govern the respective parties’ arrangement
and the provision of services while final documents incorporating the agreement are drafted during the first two weeks of
February.

A key condition precedent is for the advisors and their related entities to pay all post petition amounts due to HCMLP. (HCMLP
has already commenced actions to collect certain other amounts due to it from those related entities.). The total post petition
amount owed is approximately $5.5 million.

HCMLP encourages the Board to reach out to Messrs. Collins and Sevilla to gain an understanding of the terms of the potential
transition arrangement, the counterparties ‘willingness to execute the term sheet, and the counterparties’ ability to timely
make the required payment.

I will not address the remainder of the KL Gates letter. By declining to address the letter, HCMLP does not agree with it, save
for the recognition that termination of the shared service agreements has been properly given and that the agreements and
services thereunder terminate on the Termination Date. HCMLP reserves all its rights and claims.
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Best. Jim

Jim Seery
631 804 2049
jpseeryjr@gmail.com
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CONFIDENTIAL BINDING TERM SHEET 

This Confidential Binding Term Sheet (including the Schedules attached hereto, this “Term 
Sheet”) is entered into effective as of February 12, 2021 (the “Effective Date”) by and among Highland 
Capital Management, LP (“HCMLP”) and the following parties (collectively, the “NexPoint Parties”): 
NexPoint Advisors, L.P. (“NPA”), and Highland Capital Management Fund Advisors, L.P. (“HCMFA”).  

The NexPoint Parties and HCMLP collectively are referred to as the “Parties” and each of them 
as a “Party”.   

PREAMBLE 

WHEREAS, HCMLP and the NexPoint Parties were parties to certain Shared Services 
Agreements and Payroll Expense Reimbursement Agreement pursuant to which HCMLP provided 
certain personnel and services to the NexPoint Parties in consideration of payments by the NexPoint 
Parties for such shared services (the “Shared Services Agreements”). 

WHEREAS, termination notices for such Shared Services Agreements were delivered to the 
NexPoint Parties in accordance with the terms of such Shared Services Agreements. 

WHEREAS, the Parties have been engaged in discussions and negotiations prior to and since the 
delivery of such termination notices with respect to the potential extension of shared services by HCMLP 
to the NexPoint Parties.  

WHEREAS, HCMLP, NPA, and HCMFA have entered into a Letter Agreement dated January 
31, 2021 which extends the Shared Services Agreements applicable to NPA and HCMFA, which 
otherwise would have expired on January 31, 2021, for a 14-day period beginning on February 1, 2021.  

WHEREAS, HCMLP, NPA, and HCMFA have entered into a Second Letter Agreement dated 
February 11, 2021 which extends the Shared Services Agreements applicable to NPA and HCMFA, 
which otherwise would have expired pursuant to the first Letter Agreement on February 14, 2021, for five 
days through February 19, 2021.  

WHEREAS, certain employees of HCMLP intend to form a new company (“Newco”) to provide 
services similar to those provided under the Shared Service Agreements to the NexPoint Parties and other 
third parties. 

WHEREAS, the Parties wish to enter into a binding term sheet pursuant to which HCMLP will 
provide certain access and resources to the NexPoint Parties in consideration of payments and other 
agreements of the NexPoint Parties. 

NOW, THEREFORE, in consideration of the covenants and agreements set forth in this Term 
Sheet and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the Parties agree as follows: 

I. RESOURCES AND PAYMENTS 

Section 1.1 Payment of Past Due Amounts.  The NexPoint Parties will pay to HCMLP an 
amount equal to $3,054,253 (the “Past Due Payment Amounts”) in immediately available funds as 
follows:  (i) $1,000,000 will be paid on the Effective Date and (ii) the balance shall be paid in fourteen 
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equal monthly installments on the first business day of each month following the Effective Date.  The 
payment of the Past Due Payment Amounts will offset dollar for dollar amounts owed by the NexPoint 
Parties to HCMLP after the filing of HCMLP’s bankruptcy petition on October 19, 2019, under the 
Shared Services Agreements.   

Section 1.2 Access to Premises; Office Space.   

(a) Until the expiration of the current term of the HCMLP lease for 200 and 300 Crescent 
Court, Dallas, Texas 75201 (the “Premises”) (April 30, 2022) (the “Lease”), employees and personnel of 
the NexPoint Parties and their subsidiaries and affiliates shall be afforded by HCMLP access to and use of 
the offices, and facilities of HCMLP located at the Premises in a manner consistent with customary access 
and use of employees and shared personnel of the NexPoint Parties and their subsidiaries and affiliates, 
and subject to any restrictions and conditions applicable under the Lease. Parties will work in good faith 
to enter a sublease for no less than 75% of the Premises to NexPoint Parties at the lease-rate set forth on 
Schedule A to this Term Sheet.    

(b) In consideration of the access and use of the offices and facilities by employees and 
personnel of the NexPoint Parties as set forth in Section 1.2(a), the NexPoint Parties shall make prompt 
payments in cash, by wire transfer, to HCMLP or its designee in such amounts and at such times as are 
set forth on Schedule A to this Term Sheet.  

(c) For the avoidance of doubt the access and limited use of the offices and facilities by 
employees and personnel of the NexPoint Parties as set forth in Section 1.2(a) shall not include sharing of 
any HCMLP information (with all such information being deemed confidential and for the exclusive use 
by and benefit of HCMLP employees and/or personnel) other than shared spaces such as conference 
rooms, reception areas, restrooms, and dining areas. The parties acknowledge that there will be certain 
areas subject to the exclusive use and control of either HCMLP or the NexPoint Parties as will be agreed 
to in the Definitive Agreement or in the sublease, which may be entered into prior to the Definitive 
Agreement. HCMLP information shall include all files, data, communications, and documents that are 
maintained and utilized by personnel of HCMLP and/or its general partner that are not necessary for the 
business of the NexPoint Parties, including without limitation all files, data, communications, and 
documents relating to the bankruptcy of HCMLP, the management and affairs of HCMLP, personnel 
matters of HCMLP, disputes to which HCMLP is a party, communications with counsel to HCMLP and 
other outside advisors, and communications with the members of the board of the general partner of 
HCMLP.  Correspondingly, the parties agree that NexPoint Parties will continue to have, and HCMLP 
will not interfere with, access to certain Shared Resources as defined below.  Further, HCMLP shall use 
reasonable efforts to avoid using or accessing any NexPoint Parties’ privileged (i.e., between any 
NexPoint Party and its outside or external counsel) e-mails and privileged information housed on certain 
Shared Resources, except as necessary to satisfy HCMLP’s regulatory or legal requirements 

(d) HCMLP shall have no obligation to renew or extend the Lease beyond April 30, 2022. 

(e) The NexPoint Parties shall, and shall ensure that their employees and personnel, comply 
with and fulfill any obligations or responsibilities applicable to employees or personnel of HCMLP under 
the Lease and other documents and policies governing the use of the offices and facilities hereunder 
(including, but not limited to, the restriction against the access of any and all HCMLP information).  

(f) The Parties acknowledge and agree that one or more of the Parties may engage Newco to 
provide back-office services to such Party or Parties pursuant to a services agreement (or equivalent 
agreement or arrangement) between such Party or Parties and Newco.  To the extent a Party enters into 
any such agreement or arrangement with Newco, the Parties shall cooperate to provide Newco personnel 
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with reasonable access to the facilities and resources set forth in Schedule A to the extent reasonably 
necessary for Newco to perform its services to such Party. 

Section 1.3 Access to Certain Shared Resources.   

(a) HCMLP shall provide employees and personnel of the NexPoint Parties with access to 
and use of the systems and resources of HCMLP set forth on Schedule A to this Term Sheet (the “Shared 
Resources”) during the periods set forth on Schedule A. Correspondingly, the parties agree that NexPoint 
Parties will continue to have, and HCMLP will not interfere with, access to certain necessary Shared 
Resources. For the avoidance of doubt, the parties agree that NexPoint Parties will have access to the 
same books and records as available under the applicable Shared Services Agreements. Further, to the 
extent permitted by the terms and agreements governing the Shared Resource, HCMLP agrees that 
NexPoint Parties shall have the right to share or sublicense such Shared Resource at NexPoint Parties’ 
discretion. 

(b) In consideration of the provision of Shared Resources by HCMLP to employees and 
personnel of the NexPoint Parties as set forth in Section 1.3(a), the NexPoint Parties shall make prompt 
payments in cash, by wire transfer, to HCMLP or its designee in such amounts and at such times as are 
set forth on Schedule A to this Term Sheet.  The NexPoint Parties shall pay all initial one-time payments 
set forth on Schedule A to HCMLP as a single lump sum within 30 days after the date of this Term Sheet.  
Thereafter, the NexPoint Parties shall make all monthly payments (or other periodic payments) set forth 
on Schedule A to HCMLP on or before the first day of the calendar month (or other period) to which such 
payment relates.  All payment obligations of the NexPoint Parties under this Term Sheet shall be joint and 
not several.  Except with respect to such payment obligations, the obligations and liabilities of the 
NexPoint Parties hereunder shall be several and not joint. 

(c) Each such Shared Resource shall be renewed only to the extent necessary to remain 
available to employees and personnel of the NexPoint Parties and HCMLP for such parties to perform 
their duties consistent with past practices during such periods set forth on Schedule A.  Thereafter, no 
Party to this Term Sheet shall be responsible for extension or renewal of any such Shared Resource or to 
provide access to any such Shared Resource with any other Party.  The aggregate cost of any renewal 
(even if such renewal extends beyond the term provided in Schedule A) shall be borne 60% by the 
NexPoint Parties and 40% by HCMLP.  The NexPoint Parties shall promptly pay their portion of such 
renewal costs to HCMLP or its designee at the request of HCMLP at least five (5) Business Days (as 
defined below) before the date such renewal payment is required to be made to the applicable vendor, and 
assuming timely receipt of such portion, HCMLP shall timely make the full renewal payment to the 
applicable vendor. For purposes of this Term Sheet, “Business Day” shall mean a day on which the New 
York Stock Exchange is open for regular trading. The parties hereby agree to discuss the renewal of such 
Shared Resource prior to renewal and agree that to the extent the one of the parties determines that a 
Shared Resource no longer necessary for one or both of the parties to operate, then either (i) such vendor 
contract shall not be renewed, or (ii) if renewed, such vendor contract shall be renewed and paid solely by 
the party that needs the contract to operate.   

(d) The NexPoint Parties shall, and shall ensure that their employees and personnel, comply 
with and fulfill any obligations or responsibilities applicable to employees or personnel of HCMLP under 
the policies governing the use of the Shared Resources hereunder. 

Section 1.4 Unexpected Costs; Repairs.  In the event it is necessary for the Parties to incur 
any costs (e.g., in the case of breakdowns or repairs) for the continued functionality of the Shared 
Services at their existing levels, such additional expenditures shall be (i) approved by HCMLP and NPA, 
and (ii) borne 60% by the NexPoint Parties and 40% by HCMLP.   
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Section 1.5 Failure to Pay; Cure Period. In the event a NexPoint Party fails to satisfy any 
payments such NexPoint Party is obligated to make pursuant to this Term Sheet and such NexPoint Party 
fails to cure such failure to make prompt payment within five (5) Business Days of receipt of notice of 
such failure from HCMLP, HCMLP shall have the right to terminate access to all Shared Resources and 
all respective agreements in connection with such Shared Resources with respect to all of the NexPoint 
Parties. HCMLP further agrees that in the event that HCMLP fails to make any payment to a landlord or 
Shared Resource vendor required to be made hereunder, the NexPoint Parties shall have the right to make 
the payments necessary to retain such leased property, service or Shared Resource and deduct such the 
amount of such payments from future payments due to HCMLP under the Term Sheet.  If the amounts 
paid by the NexPoint Parties exceed what would otherwise be due to HCMLP from such NexPoint 
Parties, the NexPoint Parties may pursue recovery from HCMLP for such excess amount. 

II. OTHER AGREEMENTS OF THE PARTIES 

Section 2.1 Certain Benefit Plan Matters. 

(a) On or before February 19, 2021, HCMLP and NPA shall enter into a mutually acceptable 
Assignment and Assumption Agreement, pursuant to which HCMLP agrees to assign to NPA, and NPA 
agrees to assume, effective as of January 1, 2021, all of the rights and obligations of HCMLP as the 
“Primary Plan Sponsor” of the Highland 401(k) Plan, as amended and restated effective January 1, 2016 
(as amended to date). 

(b) HCMLP and NPA shall use reasonable best efforts to enter into a mutually acceptable 
Assignment and Assumption Agreement (or equivalent agreement), pursuant to which HCMLP agrees to 
assign to NPA or its designee, and NPA or its designee agrees to assume all of the rights and obligations 
of HCMLP as the sponsor of Highland’s defined benefit plan (as amended to date). 

(c) To the extent permitted under applicable law (including without limitation the Employee 
Retirement Income Security Act of 1974) the parties agree to enter into an arrangement with respect to 
employee benefit plan (including, without limitation, health, medical, dental, and other similar plans) 
whereby, as soon as reasonably practicable, NPA shall admit and maintain each employee of HCMLP and 
its sole limited partner of the Claimant Trust as a participant of each employee benefit plan (including, 
without limitation, health, medical, dental, and other similar plans) maintained by or on behalf of NPA for 
employees of NPA and/or the NexPoint Parties, on the same terms and subject to the same conditions as 
such employees of NPA and/or the NexPoint Parties.  The parties agree that the actual costs of such 
employee benefit plans attributable to HCMLP employees shall be borne by HCMLP.  

Section 2.2 Transfers of Property to NPA. 

(a) As soon as reasonably practicable following the execution of this Term Sheet, HCMLP 
shall transfer to NPA or its designee, all of HCMLP’s rights title and interest, if any, in the domain names 
set forth on Schedule C to this Term Sheet (the “Domain Names”), and, to the extent possible, all 
telephone numbers currently utilized exclusively by the NexPoint Parties.  The NexPoint Parties shall 
provide a list of such telephone numbers to HCMP as soon as practicable following the execution of this 
Term Sheet and HCMLP and the NexPoint Parties shall meet and confer in good faith to confirm that 
such telephone numbers are exclusively used by the NexPoint Parties. 

(b) If the NexPoint Parties (i) make all payments required by this Term Sheet (and any other 
Definitive Agreement that supersedes this Term Sheet), (ii) fulfill all of their obligations under this Term 
Sheet (and any other Definitive Agreement that supersedes this Term Sheet), and (iii) are not in breach of 
any material provision of this Term Sheet, any other Definitive Agreement that supersedes this Term 
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Sheet, and/or any material provision of any other agreement between HCMLP and a NexPoint Party in 
each case through the full term of this Term Sheet (and any other Definitive Agreement that supersedes 
this Term Sheet) provided that in the event of any such breach the breaching NexPoint Party has notice 
thereof and a reasonable opportunity to cure (not to exceed 30 calendar days) if such breach is curable 
(collectively, the “NexPoint Conditions”), then upon the expiration of the term of this Term Sheet (or any 
other Definitive Agreement that supersedes this Term Sheet), HCMLP shall transfer to NPA or its 
designee, all of HCMLP’s rights, title, and interest, if any, (1) in the furniture and fixtures and office 
supplies and equipment located on or used exclusively in connection with the operations at the Premises; 
(2) Flexential; (3) Evoque; and (4) the home offices or remote working spaces of its employees and 
personnel. 

Section 2.3 Employee Matters. 

(a) Each the following shall terminate on February 20, 2021, in accordance with its terms: (i) 
that certain Payroll Reimbursement Agreement, dated May 1, 2018, by and between HCMFA and NPA, 
as subsequently amended on December 14, 2018, and (ii) (i) that certain Payroll Reimbursement 
Agreement, dated May 1, 2018, by and between HCMFA and HCMLP, as subsequently amended on 
December 14, 2018.  

(b) HCMLP agrees that (i) the NexPoint Parties or an entity formed by current or former 
HCMLP employees to provide services to the NexPoint Parties (the “Potential Employers”) may, in each 
case in their sole and absolute discretion, make offers of employment to any HCMLP employee and (ii) 
HCMLP will not enforce any non-compete or similar agreement if any HCMLP employee accepts an 
offer of employment with a Potential Employer.  For the avoidance of doubt, nothing herein will prevent 
HCMLP from continuing to employ an HCMLP employee or require HCMLP to terminate an HCMLP 
employee if a Potential Employer makes an offer of employment. 

Section 2.4 Limited Liability. 

(a) HCMLP shall not be liable to any person or entity, including any third party, for any 
action, inaction, or conduct of any NexPoint Party or that of such NexPoint Party’s or its affiliates’ 
employees, personnel, officers, directors, managers, members, representatives, agents, principals, owners, 
or partners (collectively, “Agents”) in connection with use by the NexPoint Parties or their Agents of 
HCMLP’s offices, facilities, and/or the shared resources under this Term Sheet.   

(b) The NexPoint Parties shall indemnify and hold harmless HCMLP from and against any 
and all costs and expenses (including advancing of reasonable attorneys’ fees) of HCMLP or its affiliates 
or any of their Agents (including, without limitation, costs and expenses of any disputes, legal actions, 
examinations, investigations, and other legal or regulatory costs or expenses), related to or arising out of 
any action, inaction, or conduct by the NexPoint Parties or their Agents in connection with use by the 
NexPoint Parties of HCMLP’s offices, facilities, and/or the shared resources under this Term Sheet. 

(c) No Party shall be liable to any other Party or to any other person or entity for the failure 
to provide services, access, or resources hereunder if such failure results from an event beyond the 
reasonable control of the Party obligated to provide such services, access, or resources. 

III. BINDING TERM SHEET; DEFINITIVE AGREEMENTS 

Section 3.1 Binding Agreement.  The Parties agree that this Term Sheet constitutes the legal, 
valid and binding obligation of each Party, enforceable against each Party in accordance with its terms. 
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Section 3.2 Entire Current Understanding and Agreement.  This Term Sheet constitutes the 
entire current understanding and agreement by and among the Parties hereto with respect to the subject 
matter hereof and supersedes any and all prior or contemporaneous negotiations, term sheets, covenants, 
agreements, undertakings and understandings (written or oral) and courses of conduct and dealing by or 
among the Parties with respect to the matters expressly set forth herein. 

Section 3.3 Term Sheet Controls.  Any express terms and conditions set forth in this Term 
Sheet shall control any conflict or inconsistency with, and amend and supersede, the terms and conditions 
of any and all other agreements between or among the Parties, except to the extent that (x) another 
agreement is amended and/or restated or entered into after the Effective Date with the prior written 
consent of each of HCMLP and NPA and (y) such other agreement states that it shall control in the event 
of any conflict or inconsistency between such other agreement. 

Section 3.4 Definitive Agreement.  The Parties agree that a definitive agreement among the 
Parties that supersedes this Term Sheet (a “Definitive Agreement”) will be necessary, desirable and/or 
appropriate to implement the terms and conditions set forth in this Term Sheet.  Accordingly, the Parties 
agree to negotiate in good faith any additional terms and conditions relating to the matters herein in a 
manner to fully implement, and in a manner consistent with, the terms and conditions set forth in this 
Term Sheet, except to the extent that the Parties mutually shall otherwise agree in writing.  Nevertheless, 
until any such Definitive Agreement is effective, this Term Sheet shall remain in full force and effect. 

Section 3.5 Efforts, Authorizations and Consents; Cooperation; No Ulterior Actions. 

(a) Efforts.  Each Party shall proceed diligently and in good faith, and agrees to use all 
reasonable best efforts to do, and cause to be done, all things necessary, desirable and/or appropriate to, as 
promptly as practicable and in accordance with the terms and timeline set forth herein, consummate the 
transactions contemplated by this Term Sheet, and shall direct and cause its affiliates and its affiliates’ 
officers and employees to so proceed and to so act. 

(b) Authorizations and Consents.  Each Party shall use reasonable best efforts to obtain all 
authorizations, consents, registrations, orders and approvals that may be or become necessary, desirable 
and/or appropriate for such Party’s execution and delivery of, and the performance of such Party’s 
obligations pursuant to, this Term Sheet, and each Party agrees to cooperate fully and promptly with a 
requesting Party in its seeking to obtain all such authorizations, consents, registrations, orders and 
approvals.   

(c) Cooperation.  Each Party agrees to cooperate fully and promptly with the other Parties to 
consummate the Definitive Agreement in accordance with the terms and timeline contemplated herein 
and shall direct and use its reasonable best efforts to cause Persons under its control to so cooperate. 

(d) Indirect Actions.  Each Party acknowledges and agrees that he will not, on or after the 
Effective Date, avoid or seek to avoid, the economic and other rights, powers, privileges or interests of 
the other Parties set forth in this Term Sheet.  Each Party shall not, and each Party shall cause Persons 
under his control not to, do indirectly that which cannot be done directly under this Term Sheet. 

Section 3.6 Further Assurances.  At any time and from time to time, at the request of any 
Party and without further consideration, the other Parties shall execute and deliver such instruments and 
take such action as such Party may reasonably determine is necessary, desirable and/or appropriate to 
carry out the actions contemplated by this Term Sheet. 
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Section 3.7 NexPoint Parties Representative.  For convenience of administration, all of the 
NexPoint Parties hereby appoint NPA as their sole representative for purposes of all actions, consents, 
notices, and communications hereunder to or from the NexPoint Parties.  HCMLP may rely upon any 
action by NPA or communication to or from NPA to serve as an action of, or communication to or from, 
and to bind, all of the NexPoint Parties. 

IV. MISCELLANEOUS OTHER PROVISIONS 

Section 4.1 Term.  This Term Sheet shall terminate without further action of any Party on 
April 30, 2022 (unless otherwise agreed in writing by HCMLP and NPA).  Any payments required to be 
made by a Party hereunder shall for periods through April 30, 2022 shall survive termination of this Term 
Sheet.  In addition, the following sections shall survive termination of this Term Sheet indefinitely:  
Sections 2.3 (Limited Liability), 4.4 (Notices) 4.7 (Governing Law; Submission to Jurisdiction; Service of 
Process), 4.9 (No Third-Party Beneficiaries). 

Section 4.2 Amendment.  This Term Sheet shall be binding upon the Parties and may not be 
modified in any manner, except by an instrument in writing of concurrent or subsequent date signed by 
each of HCMLP and NPA.   

Section 4.3 Waiver of Rights.  No delay or omission by any Party in exercising any right 
under this Term Sheet shall operate as a waiver of that or any other right.  A waiver or consent given by 
any Party hereto on any one occasion shall be effective only in that instance and shall not be construed as 
a ban or waiver of any right on any other occasion. 

Section 4.4 Notices.  All notices, requests, demands, claims, and other communications 
hereunder shall be in writing.  Any notice, request, demand, claim, or other communication hereunder 
shall be deemed duly delivered:  (a) four (4) Business Days after it is sent by registered or certified mail, 
return receipt requested, postage prepaid; (b) one (1) Business Day after it is sent for next Business Day 
delivery via a reputable nationwide overnight courier service; (c) when sent, if e-mailed on a Business 
Day; (d) the next Business Day following the day on which the e-mail is sent if e-mailed on a day that is 
not a Business Day; (e) when receipt is acknowledged, if facsimiled on a Business Day; and (f) the next 
Business Day following the day on which receipt is acknowledged if facsimiled on a day that is not a 
Business Day, in each case to the intended recipient as set forth below:  

If to HCMLP:  
James P. Seery, Jr. 
c/o Highland Capital Management, LP 
300 Crescent Court 
Dallas, Texas 75201  
Email:  jpseeryjr@gmail.com 
 
With copies to: 
 
Pachulski Stang Ziehl & Jones LLP 
780 3rd Ave #34 
New York, NY 10017 
Attention:  Gregory V. Demo 
Email:  GDemo@pszjlaw.com 
 
and 
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Wilmer Cutler Pickering Hale and Dorr LLP 
60 State Street 
Boston, MA 02109 
Attention:  Timothy F. Silva 
Email:  timothy.silva@wilmerhale.com 
 
 

If to the NexPoint Parties: 
 

D.C. Sauter 
300 Crescent Court, Suite 700 
Dallas, Texas 75201 
Email:  DSauter@NexPointadvisors.com 

 
With a copy to:  
 
K&L Gates LLP 
4350 Lassiter at North Hills Avenue 
Suite 300 
P.O. Box 17047 
Raleigh, North Carolina 27619 
Attention:  A. Lee Hogewood III 
Email:  lee.hogewood@klgates.com 
 

Any Party may give any notice, request, demand, claim, or other communication hereunder using any 
other means (including personal delivery, expedited courier, messenger service, telecopy, telex, ordinary 
mail, or electronic mail), but no such notice, request, demand, claim, or other communication shall be 
deemed to have been duly given unless and until it actually is received by the Party for whom it is 
intended.  Any Party may change the address to which notices, requests, demands, claims, and other 
communications hereunder are to be delivered by giving the other Parties notice in the manner herein set 
forth. 

Section 4.5 Reservation of Rights.  For the avoidance of doubt, each Party reserves all rights 
it has, or may have, including all rights to pursue and defend any claims and/or causes of action, with 
respect to any matter, agreement, or understanding not explicitly addressed in this Term Sheet.  The 
Parties expressly reserve all rights with respect to amounts asserted in connection with the NexPoint 
Parties’ administrative claim, including, without limitation the NexPoint Parties’ right to amend such 
claim to assert additional or lesser amounts, including with respect to the Past Due Payment Amounts (but 
excluding the amounts payable for access and the Shares Services hereunder), the rights of HCMLP to 
object to such claim as well as all rights and defenses in connection with all pending and potential 
Adversary Proceedings between the Parties.  All such claims and defenses are expressly preserved for 
future resolution by the court. 

Section 4.6 Successors and Assigns; Survival.  This Term Sheet shall be binding upon and 
inure to the benefit of the Parties hereto and their respective heirs, executors, administrators, successors 
and permitted assigns.  No NexPoint Party may assign its rights or obligations hereunder without the prior 
written consent of HCMLP.  HCMLP may not assign its rights or obligations hereunder without the prior 
written consent of NPA. 

Section 4.7 Voluntary Assent; Review of Term Sheet; Independent Counsel; Construction.  
Each Party acknowledges and agrees that no promises or agreements of any kind have been made to or 
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with him by the other or by any person or entity whatsoever to cause him to sign this Term Sheet other 
than those set forth in this Term Sheet, and that such Party fully understands the meaning and intent of 
this Term Sheet.  Each Party further states and represents that it is sophisticated, has carefully read this 
Term Sheet, understands its contents, and freely and voluntarily assents to all of its terms and conditions.  
Each Party further states and represents that he has been represented by independent legal counsel of its 
own choosing with respect to the negotiation and preparation of this Term Sheet.  The Parties have 
participated jointly in the negotiation and drafting of this Term Sheet.  In the event any ambiguity or 
question of intent or interpretation arises, this Term Sheet shall be construed as if drafted jointly by 
HCMLP and the NexPoint Parties, and no presumption or burden of proof shall arise favoring or 
disfavoring any Party by virtue of the authorship of any provision of this Term Sheet.   

Section 4.8 Governing Law; Submission to Jurisdiction; Service of Process.  This Term 
Sheet shall be interpreted and construed in accordance with the laws of the State of Texas, without regard 
to conflict of laws provisions.  Each Party hereby irrevocably submits to and acknowledges and 
recognizes the exclusive jurisdiction of the United States Bankruptcy Court for the Northern District of 
Texas, Dallas Division (which court, for purposes of this Term Sheet, is the only court of competent 
jurisdiction), over any suit, action or other proceeding arising out of, under or in connection with this 
Term Sheet or its subject matter.  Each Party irrevocably consents to service of process in any action or 
proceeding arising out of or relating to this Term Sheet in the manner provided for notices in Section 4.4.  
Nothing in this Term Sheet shall affect the right of any Party to serve process in any other manner 
permitted by law. 

Section 4.9 Severability; Remedies Cumulative.  The provisions of this Term Sheet shall be 
deemed severable and the invalidity or unenforceability of any provision shall not affect the validity or 
enforceability of the other provisions of this Term Sheet.  If any provision of this Term Sheet, or the 
application thereof to any Person or any circumstance, is found by a court or other regulatory authority of 
competent jurisdiction to be invalid or unenforceable, (a) the Parties shall negotiate in good faith to 
modify this Term Sheet so as to give effect to the original intent of the Parties of such invalid or 
unenforceable provision to the fullest extent permitted by law, and (b) the remainder of this Term Sheet 
and the application of such provision to other Persons or circumstances shall not be affected by such 
invalidity or unenforceability, nor shall such invalidity or unenforceability affect the validity or 
enforceability of such provision, or the application thereof, in any other jurisdiction.  The rights and 
remedies of the Parties to this Term Sheet are cumulative and not alternative, and each Party shall have 
the right in any particular circumstance to enforce any provision of this Term Sheet without regard to the 
availability of a remedy under any other provision of this Term Sheet. 

Section 4.10 No Third-Party Beneficiaries.   

(a) It is the explicit intention of the Parties that no Person other than the Parties — and, for 
the avoidance of doubt, no employee or officer of any Party or any of its affiliates or any of a Party’s or 
its affiliates’ owners, officers or employees and no client or investor in any product managed or 
sponsored by any Party — is or shall be entitled to bring any action to enforce any provision of this Term 
Sheet against any Party or otherwise, and that the covenants, undertakings and agreements set forth in this 
Term Sheet are for the sole benefit of, and shall be enforceable only by the Parties (and their respective 
successors and permitted assigns), and they shall not be construed as conferring, and are not intended to 
confer, any rights on any other person or entity whatsoever. 

(b) No investors and no creditors of any Party shall have any right or entitlement to enforce 
any of the provisions of this Term Sheet or to require any Party to discharge its obligations hereunder. 
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Section 4.11 Headings.  The headings of the Sections and sub-Sections of this Term Sheet are 
for convenience of reference only, and are not to be considered in construing the terms and provisions of 
this Term Sheet. 

Section 4.12 Construction. The definitions of terms herein shall apply equally to the singular 
and plural forms of the terms defined.  Whenever the context may require, any pronoun shall include the 
corresponding masculine, feminine and neuter forms.  The words “include,” “includes” and “including” 
shall be deemed to be followed by the phrase “without limitation.”  The word “will” shall be construed to 
have the same meaning and effect as the word “shall.”  Unless otherwise indicated:  (i) the words 
“herein,” “hereof” and “hereunder,” and words of similar import when used in this Term Sheet, shall be 
construed to refer this Term Sheet in its entirety and not to any particular provision hereof and (ii) all 
references in this Term Sheet to Exhibits, Schedules, Articles, Sections, paragraphs and sentences shall be 
construed to refer to Exhibits and Sections to, and Articles, Sections, paragraphs and sentences of, this 
Term Sheet. References to statues shall mean such statutes as amended.   

Section 4.13 Payments.  All payments and distributions required to be made pursuant this 
Term Sheet shall be made in cash and/or other immediately available funds to one (1) or more accounts as 
directed by the person or entity to whom such amounts are due.   

Section 4.14 Counterparts and Electronic Signatures.  This Term Sheet may be executed in 
two (2) or more counterparts, each of which shall be deemed an original but all of which together shall 
constitute one (1) and the same instrument.  This Term Sheet may be executed by facsimile and/or 
electronically by any one (1) or more of the Parties. 

[Remainder of page intentionally left blank; signature page follows] 
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IN WITNESS WHEREOF, the Parties have executed this Term Sheet effective as of the date first 
written above. 

 
HIGHLAND CAPITAL MANAGEMENT, LP 

By:    
Name:    
Title:      
 
NEXPOINT ADVISORS, L.P. 

By:    
Name:    
Title:       
 
HIGHLAND CAPITAL MANAGEMENT  
FUND ADVISORS, L.P. 

By:    
Name:    
Title:      
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Schedule A 
Schedule of Shared Resources and Payments 
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Schedule B 
Domain Names 
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B1040 (FORM 1040) (12/15) 

ADVERSARY PROCEEDING COVER SHEET
(Instructions on Reverse) 

ADVERSARY PROCEEDING NUMBER
(Court Use Only)

PLAINTIFFS DEFENDANTS

ATTORNEYS (Firm Name, Address, and Telephone No.) ATTORNEYS (If Known)

PARTY (Check One Box Only)
Trustee/Bankruptcy Admin

PARTY (Check One Box Only)
Debtor U.S. Trustee/Bankruptcy Admin
Creditor Other
Trustee

CAUSE OF ACTION (WRITE A BRIEF STATEMENT OF CAUSE OF ACTION, INCLUDING ALL U.S. STATUTES INVOLVED)

NATURE OF SUIT
(Number up to five (5) boxes starting with lead cause of action as 1, first alternative cause as 2, second alternative cause as 3, etc.) 

FRBP 7001(1) – Recovery of Money/Property 
11-Recovery of money/property - §542 turnover of property
12-Recovery of money/property - §547 preference
13-Recovery of money/property - §548 fraudulent transfer 
14-Recovery of money/property - other

FRBP 7001(2) – Validity, Priority or Extent of Lien 
21-Validity, priority or extent of lien or other interest in property

FRBP 7001(3) – Approval of Sale of Property
31-Approval of sale of property of estate and of a co-owner - §363(h)

FRBP 7001(4) – Objection/Revocation of Discharge
41-Objection / revocation of discharge - §727(c),(d),(e)

FRBP 7001(5) – Revocation of Confirmation
51-Revocation of confirmation

FRBP 7001(6) – Dischargeability
66-Dischargeability - §523(a)(1),(14),(14A) priority tax claims
62-Dischargeability - §523(a)(2), false pretenses, false representation, 

actual fraud
67-Dischargeability - §523(a)(4), fraud as fiduciary, embezzlement, larceny

(continued next column)

FRBP 7001(6) – Dischargeability (continued)
61-Dischargeability - §523(a)(5), domestic support
68-Dischargeability - §523(a)(6), willful and malicious injury
63-Dischargeability - §523(a)(8), student loan
64-Dischargeability - §523(a)(15), divorce or separation obligation 

            (other than domestic support)
65-Dischargeability - other 

FRBP 7001(7) – Injunctive Relief
71-Injunctive relief – imposition of stay
72-Injunctive relief – other

FRBP 7001(8) Subordination of Claim or Interest
81-Subordination of claim or interest

FRBP 7001(9) Declaratory Judgment
91-Declaratory judgment

FRBP 7001(10) Determination of Removed Action
01-Determination of removed claim or cause

Other
SS-SIPA Case – 15 U.S.C. §§78aaa et.seq.
02-Other (e.g. other actions that would have been brought in state court 

if unrelated to bankruptcy case)

Check if this case involves a substantive issue of state law Check if this is asserted to be a class action under FRCP 23
trial is demanded in complaint Demand  $

Other Relief Sought

Highland Capital Management, L.P. Highland Capital Management Fund Advisors, L.P.,
and NexPoint Advisors, L.P.

Hayward PLLC
10501 N. Central Expressway, Suite 106
Dallas, Texas 75231  Tel.: (972) 755-7100

Count 1:  Declaratory relief pursuant to 11 U.S.C. 105(a) and Fed. R. Bankr. P. 7001; Count 2:
Breach of contract; Count 3: Injunctive relief pursuant to 11 U.S.C. 105(a) and Fed. R. Bankr. P.
7065

1

2

3

Damages in an amount to be determined at trial

Declaratory relief and injunctive relief 
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BANKRUPTCY CASE IN WHICH THIS ADVERSARY PROCEEDING ARISES
NAME OF DEBTOR BANKRUPTCY CASE NO.

DISTRICT IN WHICH CASE IS PENDING DIVISION OFFICE NAME OF JUDGE

RELATED ADVERSARY PROCEEDING (IF ANY)
PLAINTIFF DEFENDANT ADVERSARY 

PROCEEDING NO.

DISTRICT IN WHICH ADVERSARY IS PENDING DIVISION OFFICE NAME OF JUDGE

SIGNATURE OF ATTORNEY (OR PLAINTIFF)

DATE PRINT NAME OF ATTORNEY (OR PLAINTIFF)

INSTRUCTIONS

The filing of a bankruptcy case creates an “estate” under the jurisdiction of the bankruptcy court which consists of 
all of the property of the debtor, wherever that property is located.  Because the bankruptcy estate is so extensive and the 
jurisdiction of the court so broad, there may be lawsuits over the property or property rights of the estate.  There also may be 
lawsuits concerning the debtor’s discharge.  If such a lawsuit is filed in a bankruptcy court, it is called an adversary 
proceeding.

A party filing an adversary proceeding must also must complete and file Form 1040, the Adversary Proceeding 
Cover Sheet, unless the party files the adversary proceeding electronically through the court’s Case Management/Electronic 
Case Filing system (CM/ECF).  (CM/ECF captures the information on Form 1040 as part of the filing process.)  When 
completed, the cover sheet summarizes basic information on the adversary proceeding.  The clerk of court needs the 
information to process the adversary proceeding and prepare required statistical reports on court activity.

The cover sheet and the information contained on it do not replace or supplement the filing and service of pleadings 
or other papers as required by law, the Bankruptcy Rules, or the local rules of court.  The cover sheet, which is largely self-
explanatory, must be completed by the plaintiff’s attorney (or by the plaintiff if the plaintiff is not represented by an 
attorney).  A separate cover sheet must be submitted to the clerk for each complaint filed.

Plaintiffs and Defendants. Give the names of the plaintiffs and defendants exactly as they appear on the complaint.  

Attorneys. Give the names and addresses of the attorneys, if known.

Party. Check the most appropriate box in the first column for the plaintiffs and the second column for the defendants.

Demand.  Enter the dollar amount being demanded in the complaint.

Signature. This cover sheet must be signed by the attorney of record in the box on the second page of the form.  If the 
plaintiff is represented by a law firm, a member of the firm must sign.  If the plaintiff is pro se, that is, not represented by an 
attorney, the plaintiff must sign.

Highland Capital Management, L.P. 19-34054-sgj11

Northern District of Texas Dallas Division Stacey G. C. Jernigan

SIGNATURE OF ATTORNEY (OR P

February 17, 2021 Zachery Z. Annable

Case 21-03010-sgj Doc 1-11 Filed 02/17/21    Entered 02/17/21 08:05:38    Page 2 of 2


	1.01
	1.02
	1.03
	1.04
	1.05
	1.06
	1.07
	1.08
	1.09
	1.10
	1.11
	1.12

