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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

In Re: 8§
Highland Capital Management, L.P. 8
8 Case No.: 19-34054-sgjl1l
Debtor(s) § Chapter No.: 11
Highland Capital Management, L.P. 8
Plaintiff(s) 8§ Adversary No.: 21-03005-sgj
VS. 8§
NexPoint Advisors, L.P. 8 Civil Case No.:
Defendant(s) 8§
8§
Highland Capital Management, L.P. 8
Plaintiff(s) 8§
VS. 8§
NexPoint Advisors, L.P. 8
Defendant(s) 8§
8§
8

NOTICE OF TRANSMITTAL REGARDING WITHDRAWAL OF REFERENCE

| am transmitting:

= One copy of the Motion to Withdraw Reference (USDC Civil Action No. — DNC Case) NOTE:
A Status Conference has been set for May 25, 2021 at 1:30pm, in WebEXx via Link:

https://us—courts.webex.com/meet/jerniga before U.S. Bankruptcy Judge Stacy G. C.
Jernigan, . The movant/plaintiff, respondent/defendant or other affected parties are required to

attend the Status Conference.
# One copy of,_Brief and Appendix in Support .

TO ALL ATTORNEYS: Fed.R.Bankr.P. 5011(a) A motion for withdrawal of a case or proceeding shall be heard by
a district judge, [implied] that any responses or related papers be filed likewise.

DATED: 4/18/21 FOR THE COURT:
Robert P. Colwell, Clerk of Court

by: /s/Sheniqua Whitaker, Deputy Clerk
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

WITHDRAWAL OF REFERENCE SERVICE LIST
Transmission of the Record
BK Case No.;_19-34054-sqgj11

Adversary No.:_21-03005-sqj
Received in District Court by:

Date:
Volume Number(s):

cc: Stacey G. Jernigan
Robert (Bob) Schaaf
Nathan (Nate) Elner
Attorney(s) for Appellant
US Trustee

Plaintiff Highland Capital Management, L.P.

Zachery Z. Annable

Hayward PLLC

10501 N. Central Expressway
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Dallas, TX 75231

(972) 755-7108

Defendant NexPoint Advisors, L.P.

Davor Rukavina

Munsch, Hardt, Kopf & Harr
500 N. Akard Street, Ste 3800
Dallas, TX 75201-6659
(214)855-7587

And

Julian Preston Vasek

Munsch Hardt Kopf & Harr P.C.
500 N. Akard Street

Suite 3800

Dallas, TX 75201
214-855-7500
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Highland Capital Management, L.P. §
Plaintiff(s) § Adversary No.: 21-03005-sgj
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CIVIL CASE COVER SHEET
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
Inre §
§
HIGHLAND CAPITAL MANAGEMENT,  § Chapter 11
L.P, g Case No. 19-34054-sgj1 1
Debtor. §
§
HIGHLAND CAPITAL MANAGEMENT,  §
L.P., §
§
Plaintiff, §
3 Adv. No. 21-03005
V. §
§
NEXPOINT ADVISORS, L.P., §
§
Defendant. §
§

DEFENDANT’S MOTION TO WITHDRAW THE REFERENCE

Davor Rukavina, Esq.
Texas Bar No. 24030781
Julian P. Vasek, Esq.

Texas Bar No. 24070790
MUNSCH HARDT KOPF & HARR, P.C.
500 N. Akard Street, Ste. 3800
Dallas, Texas 75202-2790
Telephone: (214) 855-7500
Facsimile: (214) 978-4375

COUNSEL FOR NEXPOINT ADVISORS, L.P.
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DEFENDANT’S MOTION TO WITHDRAW THE REFERENCE

TO THE HONORABLE UNITED STATES DISTRICT COURT JUDGE:
COMES NOW NexPoint Advisors, L.P., the defendant (the “Defendant™) in the above

styled and numbered adversary proceeding (the “Adversary Proceeding”), and files this its

Defendant’s Motion to Withdraw the Reference (the “Motion”), respectfully stating as follows:

This Adversary Proceeding was automatically referred to the Bankruptcy Court pursuant
to 28 U.S.C. § 157(a) and District Court Miscellaneous Order No. 33, Order of Reference of
Bankruptcy Cases and Proceedings Nunc Pro Tunc.

Pursuant to 28 U.S.C. § 157(d), and for the reasons given in the accompanying Brief in
Support of the Defendant’s Motion to Withdraw the Reference, as supported by the Appendix In
Support of Defendant’s Motion to Withdraw the Reference, filed contemporaneously herewith and
all of which is incorporated herein by reference, the Defendant requests that the Court withdraw
from the Bankruptcy Court the reference (i.e., the referral) of the Adversary Proceeding, in which
case the Adversary Proceeding will continue as a Civil Action in the District Court.

WHEREFORE, PREMISES CONSIDERED, the Defendant respectfully requests that the
District Court enter an order: (i) granting the Motion; (ii) withdrawing from the Bankruptcy Court
the reference of this Adversary Proceeding; and (iii) granting the Defendant such other and further

relief to which it shows itself to be entitled.

DEFENDANT’S MOTION TO WITHDRAW THE REFERENCE—Page 1
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RESPECTFULLY SUBMITTED this 13th day of April, 2021.
MUNSCH HARDT KOPF & HARR, P.C.

By: /s/ Davor Rukavina
Davor Rukavina, Esq.
Texas Bar No. 24030781
Julian P. Vasek, Esq.
Texas Bar No. 24070790
3800 Ross Tower
500 N. Akard Street
Dallas, Texas 75201-6659
Telephone: (214) 855-7500
Facsimile: (214) 855-7584
Email: drukavina@munsch.com

COUNSEL FOR NEXPOINT ADVISORS, L.P.

CERTIFICATE OF CONFERENCE

The undersigned hereby certifies that he discussed the relief requested herein with Jeff
Pomerantz, Esq., counsel for record for the Plaintiff, who informed the undersigned that the
Plaintiff opposes said relief.

/s/ Davor Rukavina
Davor Rukavina

CERTIFICATE OF SERVICE

The undersigned hereby certifies that, on this the 13th day of April, 2021, true and correct
copies of this document were electronically served by the Court’s ECF system on parties entitled
to notice thereof, including on the Plaintiff through its counsel of record.

/s/ Davor Rukavina
Davor Rukavina

DEFENDANT’S MOTION TO WITHDRAW THE REFERENCE—Page 2
4833-4443-1077v.1 019717.00001
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
Inre §
§
HIGHLAND CAPITAL MANAGEMENT,  § Chapter 11
L.P, g Case No. 19-34054-sgj1 1
Debtor. §
§
HIGHLAND CAPITAL MANAGEMENT,  §
L.P., §
§
Plaintiff, §
3 Adv. No. 21-03005
V. §
§
NEXPOINT ADVISORS, L.P., §
§
Defendant. §
§

BRIEF IN SUPPORT OF DEFENDANT’S
MOTION TO WITHDRAW THE REFERENCE

Davor Rukavina, Esq.
Texas Bar No. 24030781
Julian P. Vasek, Esq.

Texas Bar No. 24070790
MUNSCH HARDT KOPF & HARR, P.C.
500 N. Akard Street, Ste. 3800
Dallas, Texas 75202-2790
Telephone: (214) 855-7500
Facsimile: (214) 978-4375

COUNSEL FOR NEXPOINT ADVISORS, L.P.



Case 3:21-cv-00880-C Document 1-2 Filed 04/18/21 Page 2 of 17 PagelD 9

TABLE OF CONTENTS

TABLE OF AUTHORITIES ...ttt ettt et esaae e et e e e s e e s il
L SUMMALRY .t ettt e e et e e ettt e e e e abaeaeesassaeeeesssseeeeenssaeaeeasseeaeanns 1
IL BACKGROUND ..ottt ettt ettt et e e s aee e ssaee s sabeessnseesenseeennseeennne 1
I11. ARGUMENTS AND AUTHORITIES ...ttt 3
A. WITHDRAWAL OF THE REFERENCE .......oiitiiiiiiaiieiiieiieeiieenite sttt ettt 3
B. THE CLAIMS IN THIS ADVERSARY PROCEEDING ARE NON-CORE .......ccovveernieeennnnen. 5
C. THE DEFENDANT HAS A CONSTITUTIONAL RIGHT TO A TRIAL BY JURY .................. 8
D. OTHER FACTORS ALSO WEIGH IN FAVOR OF WITHDRAWING THE REFERENCE....... 11
IV. CONCLUSION ...ttt ettt ettt se e e st eesteeestbeeesaeesssseesssaeesnseeessseessnseesnnseesnns 12

BRIEF IN SUPPORT OF DEFENDANT’S MOTION TO WITHDRAW THE REFERENCE—Page i



Case 3:21-cv-00880-C Document 1-2 Filed 04/18/21 Page 3 of 17 PagelD 10

TABLE OF AUTHORITIES

Statutes

28 UL S G, § 157 ettt ettt ettt et et be e 4,6
28 U.S.C. § I334(D) ettt st ettt et ettt ettt st e s 4,5
Cases

Dairy Queen v. Wo0d, 369 U.S. 469, 473 1. 8 (1962) ... eveeeeeeeeeeeereeererreseeseesseesseeeeseeeseesseseeesee 9
Duncan v. First Nat’l Bank of Cartersville, Ga., 597 F.2d 51, 56 (5th Cir. 1979)......ccceevveevvennnnen. 9
Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 61 (1989) ...c.cccviiieieeieceeieeeeeee e 7,8
Holland America Ins. Co. v. Succession of Roy, 777 F.2d 992, 999 (5th Cir. 1985).......cccccveuene.e. 4
In re Capital Assocs. Int’l Inc., 2003 Bankr. LEXIS 931 at *23 (Bankr. N.D. Tex. 2003)......... 8,9
In re Clay, 35 F.3d 190, 1995, 197-98 (5th Cir. 1994) .....ccooiiiiiiiiiieeeeeeeee e 5,11
In re Craig’s Stores of Tex. Inc., 266 F.3d 388, 390 (5th Cir. 2001) ....ccceeveeieieieieiereeeeieeeeeeee 8
In re Dallas Roadster, Ltd., 2013 Bankr. LEXIS 4398 (Bankr. E.D. Tex. 2013) .....ccccceeveneeneee. 4
In re Fang Operators, 158 B.R. 643, 645 (Bankr. N.D. TexX. 1993) ....ccccoiviiiniiniieieeieeeee 7
In re Hallwood Energy, 2012 Bankr. LEXIS 6066, *12 (Bankr. N.D. Tex. 2012)........c..ccoeeueeee. 5
In re Jensen, 946 F.2d 369, 374 (5th Cir. 1991) ..c...oiioiiiiieeeeeeeeee e e 10
In re JRjr33, Inc., 2020 Bankr. LEXIS 3342 at * 17 (Bankr. N.D. Tex. 2020) ......c.cccevvevveeneenne. 10
In re Mirant Corp., 316 B.R. 234, 240 (Bankr. N.D. TeX. 2004).......ccccceveeevrreeeeereecreeereeeveenne. 6,7
In re Satelco, Inc., 58 B.R. 781 (Bankr. N.D. TeX. 1986) ......c.ceouveviieiierieeieeereeeee e 6
Katchen V. Landy, 382 U.S. 323 (1965w eveeeeeeeeeeeeeeeeeeeeeeeeeeseseesseessesesesseesseessessesseseseeseoe 9, 10
Langenkamp v. Culp, 498 U.S. 42, 44-45 (1990) .....ccveeeeierieeee ettt 9,10
Mirant Corp. v. Southern Co., 337 B.R. 107, 122 (N.D. Tex. 2006) .......cccceevveerreereerennee. 5,10, 11

Official Comm. Of Unsecured Creditors v. Welsh (In re Phelps Techs.),
238 B.R. 819, 826 (Bankr. W.D. M0. 1999) .....oooiiieieeeeeee ettt 11

BRIEF IN SUPPORT OF DEFENDANT’S MOTION TO WITHDRAW THE REFERENCE—Page ii



Case 3:21-cv-00880-C Document 1-2 Filed 04/18/21 Page 4 of 17 PagelD 11

Seaboard Lumber Co. v. United States, 903 F.2d 1560, 1563 (Fed. Cir. 1990).......cccccoeveeerennnnens 8
Stern v. Marshall, 564 U.S. 462 (2011)......coiiiioieiieeeeieeeeeeeeete ettt 5,6,7
Wood v. Wood (In re Wood), 825 F.2d 90, 97 (5th Cir. 1987) ..cceeueeveeieieieieieieieeeeeee e, 5,6

BRIEF IN SUPPORT OF DEFENDANT’S MOTION TO WITHDRAW THE REFERENCE—Page iii



Case 3:21-cv-00880-C Document 1-2 Filed 04/18/21 Page 5o0f 17 PagelD 12

BRIEF IN SUPPORT OF DEFENDANT’S
MOTION TO WITHDRAW THE REFERENCE

TO THE HONORABLE UNITED STATES DISTRICT COURT JUDGE:
COMES NOW NexPoint Advisors, L.P., the defendant (the “Defendant”) in the above

styled and numbered adversary proceeding (the “Adversary Proceeding”) commenced by

Highland Capital Management, L.P. (the “Plaintiff”), and files this its brief in support of its
Defendant’s Motion to Withdraw the Reference (the “Motion”), respectfully stating as follows:
L. SUMMARY

1. This is a suit to collect on a promissory note brought by the Plaintiff to augment its
bankruptcy estate. As such, this suit is not a core proceeding under the Constitution or applicable
statute. It is instead a garden variety state law claim that in no way depends on the Bankruptcy
Code for its existence, which must be tried before an Article III court. Additionally, the Defendant
has asserted jury rights, which it has under the Seventh Amendment notwithstanding the
underlying Bankruptcy Case. The Defendant has not consented to a jury trial before the
Bankruptcy Court and it has not consented to the Bankruptcy Court’s entry of a final judgment.
Accordingly, the reference of this Adversary Proceeding must be withdrawn and this suit must be
tried before the District Court and to a jury.

I1. BACKGROUND!

2. On October 16, 2019 (the “Petition Date”), the Plaintiff filed a voluntary petition
for relief under Chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court for the
District of Delaware, thereby initiating the above styled and numbered Bankruptcy Case. On or

about December 4, 2019, the Bankruptcy Case was transferred to this District.

! References to the Appendix In Support of Defendant’s Motion to Withdraw the Reference are “APP

BRIEF IN SUPPORT OF DEFENDANT’S MOTION TO WITHDRAW THE REFERENCE—Page 1
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3. On January 22, 2021, the Plaintiff filed its Complaint for (i) Breach of Contract
and (ii) Turnover of Property of the Debtor’s Estate, thereby initiating this Adversary Proceeding.
By this Adversary Proceeding, the Plaintiff seeks a money judgment of at least $23,071,195.03
against the Defendant for amounts allegedly unpaid and owing by the Defendant to the Plaintiff
under that certain promissory note dated May 31, 2017 in the original principal amount of
$30,746,812.33 (the “Note”), alleging a payment default on the Note leading to the acceleration of
the Note.> The Plaintiff also seeks turnover of property of the estate; i.e. the funds allegedly owing
on the Note, under section 542(b) of the Bankruptcy Code.*

4. The Defendant timely filed its answer on March 1, 2021.> Among other things, the
Defendant asserts that the Plaintiff caused the alleged default in payment on the Note, as the
Plaintiff, pursuant to a separate contract, was responsible for handling the Defendant’s accounting
needs and ensuring that the Defendant pays on the Note.® Neither this nor any other defense raises
any issue under the Bankruptcy Code but, like the underlying claim itself, is a state law defense or
affirmative defense. The Defendant has not asserted any counterclaim against the Plaintiff.

5. The Defendant has asserted its right to a trial by jury.” It has not consented to the
Bankruptcy Court conducting such trial. The Defendant also has not consented to the Bankruptcy

Court issuing a final judgment over any non-core matter.

2 App. Exh. 1.

3 See id. at pp. 6-7.
4 Seeid. atp. 7.

5 App. Exh. 2.

6 See id. at p. 6.

7 See id.

8 See id. at p. 2.

BRIEF IN SUPPORT OF DEFENDANT’S MOTION TO WITHDRAW THE REFERENCE—Page 2
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6. The Defendant filed two general unsecured proofs of claim (the “Proofs of Claim™)

in the Bankruptcy Case: Claim Number 104 and Claim Number 108.° The basis for Claim Number
104 was overpayments made by the Defendant to the Plaintiff under a Payroll Reimbursement
Agreement.!® The basis for Claim Number 108 was overpayments made by the Defendant to the
Plaintiff under an Amended and Restated Shared Services Agreement.!!

7. In other words, neither of the Proofs of Claim had anything to do with the Note.
Instead, the Proofs of Claim involved two wholly separate, non-integrated agreements. Any
consideration of the Note was irrelevant to the Proofs of Claim, and any consideration of the Proofs
of Claim was irrelevant to the Note.

8. On October 10, 2020, the Bankruptcy Court entered its First Supplemental Order
Sustaining First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C)
Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-Document
Claims.'? Pursuant to this order, the Bankruptcy Court disallowed the Proofs of Claim.

0. On February 22, 2021, the Bankruptcy Court entered its Order (i) Confirming the
Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. (As Modified) and
(ii) Granting Related Relief.!* By said order, the Bankruptcy Court confirmed the Plaintiff’s
Chapter 11 plan.'* As of the filing of the Motion, the Plan has not become effective due to the
Plaintiff’s agreement to temporarily postpone such effectiveness pending various motions for stay

pending appeal of the confirmation order.

0 App. Exhs. 3 & 4.

10 App. Exh. 3 at pp. 6-14.
1 App. Exh. 4 at pp. 5-42.
12 App. Exh. 5.

13 App. Exh. 6.

14 See id. at pp. 92-161.

BRIEF IN SUPPORT OF DEFENDANT’S MOTION TO WITHDRAW THE REFERENCE—Page 3
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III. ARGUMENTS AND AUTHORITIES

A. WITHDRAWAL OF THE REFERENCE

10.  The United States District Courts have original, non-exclusive jurisdiction “of all
civil proceedings arising under [the Bankruptcy Code], or arising in or related to cases under the
[Bankruptcy Code].” 28 U.S.C. § 1334(b). A District Court may refer all such matters to the
Bankruptcy Court, and the Bankruptcy Court “may hear and determine all cases under [the
Bankruptcy Code] and all core proceedings arising under [the Bankruptcy Code], or arising in a
case under [the Bankruptcy Code]” that are so referred. 28 U.S.C. § 157(a)-(b). “A bankruptcy
judge may [also] hear a proceeding that is not a core proceeding but that is otherwise related to a
case under [the Bankruptcy Code].” 28 U.S.C. § 157(c)(1). “In such proceeding, the bankruptcy
judge shall submit proposed findings of fact and conclusions of law to the district court.” 1d.

11.  The district court may withdraw, in whole or in part, any case or proceeding
referred under this section, on its own motion or on timely motion of any party, for cause shown.
See 28 U.S.C. § 157(d). “[T]he Fifth Circuit stated that in ruling on motions to withdraw the
reference for cause, a court should consider several factors, including whether the matter involves
core or non-core issues, judicial economy, uniformity in bankruptcy administration, the
economical use of the parties’ resources, the effect of withdrawal on the goal of expediting the
bankruptcy process, and forum shopping.” In re Dallas Roadster, Ltd., 2013 Bankr. LEXIS 4398
(Bankr. E.D. Tex. 2013) (citing Holland America Ins. Co. v. Succession of Roy, 777 F.2d 992, 999
(5th Cir. 1985)).

12. The Fifth Circuit also suggested that the presence of a jury demand could factor
into the Court’s decision. See Holland America, 777 F.2d at 999. Later, “the Fifth Circuit held

that there must be a withdrawal of the reference as to claims to which the right to trial by jury

BRIEF IN SUPPORT OF DEFENDANT’S MOTION TO WITHDRAW THE REFERENCE—Page 4
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attach.” Mirant Corp. v. Southern Co., 337 B.R. 107, 122 (N.D. Tex. 2006) (citing In re Clay, 35
F.3d 190, 1995, 197-98 (5th Cir. 1994)).

B THE CLAIMS IN THIS ADVERSARY PROCEEDING ARE NON-CORE

13. The Plaintiff’s claims are to enforce and collect on a promissory note issued by the
Defendant. There is no question that these claims exist outside of, and independent of, the
Bankruptcy Code, the Bankruptcy Case, or anything having to do with bankruptcy. They are
garden variety claims arising under state law.

14. “Fundamentally, bankruptcy subject matter exists in an action ... whenever one of
three circumstances exists: (i) the action arises under the Bankruptcy Code, (ii) the action arises
in a bankruptcy case, or (iii) the action is related to a bankruptcy case.” In re Hallwood Energy,
2012 Bankr. LEXIS 6066, *12 (Bankr. N.D. Tex. 2012) (citing 28 U.S.C. § 1334(b)) (emphasis
original). “‘Arising under’ matters have been interpreted to mean those that ‘invoke a substantive
right provided by title 11.”” Id. at *13 (quoting Wood v. Wood (In re Wood), 825 F.2d 90, 97 (5th
Cir. 1987)). “‘Arising in’ matters have been interpreted to mean those that, by their nature, could
only arise in the context of a bankruptcy case and concern the administration of the estate.” Id.
“Meanwhile, the third type of matter over which bankruptcy subject matter jurisdiction may exist,
a ‘related to’ matter, has been interpreted to be that type of matter, the outcome of which could
‘conceivably have an effect on the estate being administered in bankruptcy.”” Id. (quoting Wood,
825 F.2d at 93).

15.  The United States Supreme Court has made it clear that the former two types of
proceedings are core, whereas the latter type is non-core. Sternv. Marshall, 564 U.S. 462 (2011)
(“Under our reading of the statute, core proceedings are those that arise in a bankruptcy case or
under Title 11.”). “Controversies that do not depend on the bankruptcy laws for their existence --

suits that could proceed in another court even in the absence of bankruptcy -- are not core

BRIEF IN SUPPORT OF DEFENDANT’S MOTION TO WITHDRAW THE REFERENCE—Page 5
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proceedings.” In re Wood, 825 F.2d at 96. Nor can the Plaintiff convert its claims into core claims
under the argument that the claims are statutorily core because they affect the “liquidation of the
assets of the estate.” 28 U.S.C. § 157(b)(2)(O). As the Fifth Circuit has made clear, this subsection
of the statute cannot be read broadly because, “otherwise, the entire range of proceedings under
bankruptcy jurisdiction would fall within the scope of core proceedings.” In re Wood, 825 F.2d at
95.

16.  Additionally, the Plaintiff’s claims cannot be core claims notwithstanding section
157(b)(2)(0), because doing so would violate the Constitution. As the Supreme Court has made
clear, that something may be designated as a core proceeding by statute does not overcome the
Constitutional hurdle and prohibition on referring disputes to an Article I court. See, generally,
Stern, 564 U.S. 466. A claim that “simply attempts to augment the bankruptcy estate . . . must be
decided by an Article III court.” Id. at 495. As that is all that the Plaintiff seeks to do here by its
claims, by collecting on behalf of itself and its estate moneys allegedly owing by the Defendant
under a promissory note, that claim must be decided by the District Court and is constitutionally
incapable of being a core claim.

17.  With respect to the Plaintiff’s turnover claim under section 542 of the Bankruptcy
Code, that is a claim arising under the Bankruptcy Code and may, therefore, be a statutory core
claim under 28 U.S.C. § 157(b)(2). However, ordering turnover of a disputed debt does not
comport with the Constitution under the Supreme Court’s decision in Marathon. In re Satelco,
Inc., 58 B.R. 781 (Bankr. N.D. Tex. 1986). “Unless and until Debtor’s claims against the
defendants are liquidated in a court of competent jurisdiction or by agreement, they cannot be
enforced here through a turnover order.” Id. at 786; see In re Mirant Corp., 316 B.R. 234, 240
(Bankr. N.D. Tex. 2004) (citing Satelco, and distinguishing a separate turnover case, noting that

“[t]he court clearly lacks jurisdiction to collect accounts receivable for a debtor”). Turnover under

BRIEF IN SUPPORT OF DEFENDANT’S MOTION TO WITHDRAW THE REFERENCE—Page 6
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section 542 of the Bankruptcy Code exists to permit a trustee or debtor-in-possession to compel
the return of property to the estate. It does not exist to liquidate a disputed contract or promissory
note claim. See id.

18.  As confirmed by the Bankruptcy Court with respect to both core jurisdiction and a
section 542 turnover when the matter involves prepetition amounts owed to a debtor:

This court held previously that a suit for collection of prepetition accounts

receivable is not a core proceeding. . . Judge Abramson rejected the idea that

collection of accounts receivable was a core proceeding either under 28 U.S.C. §

157(b)(2)(A) or under 28 U.S.C. § 157(b)(2)(E). . . The Satelco court held that

actions to collect prepetition accounts receivable which are based on state law

contract principles do not constitute turnover actions under § 157(b)(2)(E) without

a final judgment from a court of competent jurisdiction or another binding

determination of liability. The court also rejected using § 157(b)(2)(O) as a basis

for the bankruptcy court to acquire jurisdiction because doing so would be

incompatible with the United States Supreme Court's holding in Northern Pipeline

Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50, 73 L. Ed. 2d 598, 102 S. Ct.

2858 (1982).
In re Fang Operators, 158 B.R. 643, 645 (Bankr. N.D. Tex. 1993) (internal citations omitted).

19.  Moreover, “Congress cannot eliminate a party’s Seventh Amendment right to a jury
trial merely by relabeling the cause of action to which it attaches and placing exclusive jurisdiction
in an administrative agency or a specialized court of equity.” See Granfinanciera, Granfinanciera,
S.A. v. Nordberg, 492 U.S. 33, 61 (1989). The Court must look through the label of a claim to
assess its substance, and there can be no question that a suit to collect a debt from a non-debtor, or
for damages for breach of contract, is not a core claim. Stern, 564 U.S. at 495.

20. Therefore, not only is asserting a turnover under section 542 of the Bankruptcy
Code to collect a promissory note patently improper, doing so does not provide a basis for
jurisdiction or convert a non-core matter into a core proceeding. The Court does not have

Constitutional authority to decide the Plaintiff’s breach-of-contract claim, and invoking section

542 is an impermissible end-run around this limitation.
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21.  Finally, the Bankruptcy Court’s confirmation of the Plan further reduces its
jurisdiction over this Adversary Proceeding, assuming that the Plan will become effective prior to
any ruling on the Motion. This is because, upon the confirmation of a Chapter 11 plan, the
bankruptcy estate ceases to exist “and thus bankruptcy jurisdiction, ceases to exist, other than for
matters pertaining to the implementation or execution of the plan.” In re Craig’s Stores of Tex.
Inc., 266 F.3d 388, 390 (5th Cir. 2001). Whatever bankruptcy jurisdiction may or may not exist
upon the effectiveness of the Plan (with respect to which the Defendant reserves all rights), any

such jurisdiction is not core for the simple reason that there is no longer an estate being

administered.
C. THE DEFENDANT HAS A CONSTITUTIONAL RIGHT TO A TRIAL BY JURY
22.  Asanadditional or separate basis for the withdrawal of the reference, the Defendant

has a Seventh Amendment right to a trial by jury and it has asserted this right in this Adversary
Proceeding. Where a party has a Seventh Amendment right to a trial by jury, that right is preserved
in bankruptcy and may not be taken away by assigning the matter to an Article I court that sits
without a jury. See Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 42-43 (1989). There is no
question that a party sued for breach of contract or on a promissory note is entitled to a jury trial
under the Seventh Amendment. See, e.g., In re Capital Assocs. Int’l Inc., 2003 Bankr. LEXIS 931
at *23 (Bankr. N.D. Tex. 2003) (“Accordingly, the parties have a Seventh Amendment right to a
jury trial on Capital Associates’s claim for breach of contract™) (citing Seaboard Lumber Co. v.
United States, 903 F.2d 1560, 1563 (Fed. Cir. 1990)). Accord Granfinanciera, 492 U.S. at 56
(“state-law causes of action for breach of contract . . . are paradigmatic private rights, even when

asserted by an insolvent corporation in the midst of Chapter 11 reorganization proceedings”).
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23. There are only two questions. First, whether the turnover action changes this
conclusion. Second, whether the Defendant’s filing of the Proofs of Claim constituted a waiver of
jury rights.

24. On the turnover action, as argued above this is not a proper cause of action.'
Nevertheless, even if it is construed as a cause of action at present, there is no question that the
turnover action turns on the same underlying facts as the breach of contraction action: turnover
would ever only be appropriate if the Defendant owed the Plaintiff money, which depends on
whether the Defendant has breached a contract with the Plaintiff. In this respect, the law provides
that, where there is a claim entitled to a jury trial under the Seventh Amendment and a claim that
is not entitled to a jury trial, the jury right “a right to trial by jury exists on all common issues.” In
re Capital Assocs. Int’l Inc., 2003 Bankr. LEXIS 931 at *29. “The right to jury trial based on the
breach of contract claim is controlling.” 1d. (citing Duncan v. First Nat’| Bank of Cartersville,
Ga., 597 F.2d 51, 56 (5th Cir. 1979)). As summarized by the Supreme Court: “It is therefore
immaterial that the case at bar contains a stronger basis for equitable relief . . . It would make no
difference if the equitable cause clearly outweighed the legal . . . As long as any legal cause is
involved the jury rights it creates control.” Dairy Queen v. Wood, 369 U.S. 469, 473 n. 8 (1962).

25. On the question of waiver, it is true that a party filing a proof of claim may waive
its jury rights. See Langenkamp v. Culp, 498 U.S. 42, 44-45 (1990); Katchen v. Landy, 382 U.S.
323 (1965). Cases holding that the filing of a proof of claim waives jury rights support the
Defendant’s argument, however, that it has not waived its jury rights. Both of the foregoing cases
involved a creditor filing a proof of claim and the debtor/trustee responding by asserting a

preference claim. Under section 57g of the former Bankruptcy Act and section 502(d) of the

15 The Defendant will add that “Congress cannot eliminate a party’s Seventh Amendment right to a

jury trial merely by relabeling the cause of action to which it attaches and placing exclusive jurisdiction in an
administrative agency or a specialized court of equity.” See Granfinanciera, 492 U.S. at 61.
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Bankruptcy Code, a proof of claim is not allowable unless and until the creditor pays back all
avoidable transfers. Thus, in both cases, determining whether the creditor’s claim was allowed
necessarily turned on determining the preference counterclaim. Katchen, 382 U.S. at 330 (“The
objection under § 57g is, like other objections, part and parcel of the allowance process and is
subject to summary adjudication by the bankruptcy court.”); Langenkamp, 498 U.S. at 44 (“If the
creditor is met ... with a preference action from the trustee, that action becomes part of the claims-
allowance process which is triable only in equity.”).

26.  Here, however, the Proofs of Claim have been disallowed by the Bankruptcy Court:
there is no more “equitable” claims allowance process and the Plaintiff’s claims are not a
counterclaim on the Defendant’s claims, or vice versa. Moreover, “[t]he mere fact that plaintiffs
filed proofs of claim in the title 11 cases did not convert the legal claims into equitable claims.”
Mirant Corp. v. Southern Co., 337 B.R. 107, 121 (N.D. Tex. 2006). The Plaintiff’s claims must
be “inextricably intertwined with resolving the proofs of claim themselves [before] the
bankruptcy court can constitutionally issue final orders/judgments ...” In re JRjr33, Inc., 2020
Bankr. LEXIS 3342 at * 17 (Bankr. N.D. Tex. 2020). (emphasis original). Here, the Plaintiff’s
claims arise under a promissory note, while the Defendant’s disallowed claims arose under
separate contracts having nothing to do with the Note. The two sets of claims share no common
set of facts and the resolution of one is not necessary, legally, factually, or logically, to the
resolution of the other.

27.  As the Fifth Circuit has confirmed, jury rights may be lost when the claims “arise
as part of the process of allowance and disallowance of claims” or when the claims “are integral
to the restructuring of debtor-creditor relations.” In re Jensen, 946 F.2d 369, 374 (5th Cir. 1991)
(internal quotations omitted). The adjudication of the Plaintiff’s claims do not involve the claims

allowance or disallowance process, since the Proofs of Claim have been disallowed and since the
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Plaintiff’s promissory note claims have nothing to do with the Defendant’s former claims. The
Plaintiff’s claims are not integral to the restructuring of the debtor-creditor relationship, especially
since the Defendant is no longer a creditor with claims subject to restructuring and because the
Bankruptcy Court has already confirmed the Plan (and, absent a stay pending appeal, there will no
longer even be a bankruptcy estate). Rather, as in Jensen, the Plaintiff’s claims are “essentially
claims brought by the debtor (in possession) against non-creditor third parties to augment the
bankruptcy estate.” Id. As such, jury rights are not lost. See id.

28.  Accordingly, the Defendant has jury rights with respect to the Plaintiff’s claims and
the Defendant has not waived those jury rights.!® As such, the reference must be withdrawn, at
least for purposes of the actual trial on the merits of this Adversary Proceeding. See In re Clay,
35 F.3d 190, 197-98 (5th Cir. 1994) (granting writ of mandamus and ordering “the district court
to withdraw the reference to the bankruptcy court and honor the [] demand for trial by jury before
an appropriate United States District Court”); Mirant, 337 B.R. at 122 (“there must be a withdrawal
of the reference as to claims to which the right to trial by jury attach”).

D. OTHER FACTORS WEIGH IN FAVOR OF WITHDRAWING THE REFERENCE

29.  As argued above, withdrawal of the reference of this Adversary Proceeding is
mandatory under the Constitution and to preserve the Defendant’s jury rights. To the extent of
any discretion, however, various other factors support the immediate withdrawal of the reference.

30.  First, the Defendant is not engaging in improper forum shopping. “It is not
unacceptable or improper for the Defendant[] to assert [its] right to a jury trial in a forum having
proper jurisdiction over [it].” Official Comm. Of Unsecured Creditors v. Welsh (In re Phelps

Techs.), 238 B.R. 819, 826 (Bankr. W.D. Mo. 1999). “In fact, it seems to be a perfectly legitimate

16 The Defendant has also expressly not consented to the Bankruptcy Court conducting the jury trial.
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defense strategy.” 1d. Second, a jury trial in the District Court being inevitable, it would not serve
judicial economy to conduct all pretrial matters in the bankruptcy court. Instead, it would be in
everyone’s best interest for the District Court to gain familiarity with the case before trying it.
Third, there is no concern for the uniformity of bankruptcy administration. This adversary
proceeding does not involve any issues unique to bankruptcy on which the Bankruptcy Court’s
input would be of particular assistance. On the contrary, this is a promissory note case, the type
of which the District Court is more familiar with than the Bankruptcy Court. Fourth, there is no
reason to believe the parties can more economically use their resources in the Bankruptcy Court
versus the District Court. Finally, withdrawing the reference will serve the goal of expediting the
bankruptcy process. Rather than having all pretrial decisions subject to de novo District Court
review, it makes more sense to have the District Court make those decisions in the first instance.
All factors are either neutral or favor withdrawing the reference.

31.  While the Defendant acknowledges the customary practice in this District that the
District Court orders a withdrawal of the reference only when the case is certified as being trial
ready, with the Bankruptcy Court handling pretrial matters as a magistrate, because of the jury
rights involved and for the other reasons cited above, the Defendant submits that the better result
for all litigants and both courts in this instance is for the District Court to immediately withdraw
the reference, including over all pretrial matters.

IV. PRAYER

WHEREFORE, PREMISES CONSIDERED, the Defendant respectfully requests that the
District Court enter an order: (i) granting the Motion; (ii) withdrawing from the Bankruptcy Court
the reference of this Adversary Proceeding; and (iii) granting the Defendant such other and further

relief to which it shows itself to be entitled.
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RESPECTFULLY SUBMITTED this the 13th day of April, 2021.
MUNSCH HARDT KOPF & HARR, P.C.

By: /s/ Davor Rukavina
Davor Rukavina, Esq.
Texas Bar No. 24030781
Julian P. Vasek, Esq.
Texas Bar No. 24070790
3800 Ross Tower
500 N. Akard Street
Dallas, Texas 75201-6659
Telephone: (214) 855-7500
Facsimile: (214) 855-7584
Email: drukavina@munsch.com

COUNSEL FOR NEXPOINT ADVISORS, L.P.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that, on this the 13th day of April, 2021, true and correct
copies of this document were electronically served by the Court’s ECF system on parties entitled
to notice thereof, including on the Plaintiff through its counsel of record.

By: /s/ Davor Rukavina
Davor Rukavina, Esq.

BRIEF IN SUPPORT OF DEFENDANT’S MOTION TO WITHDRAW THE REFERENCE—Page 13
4842-5380-4005v.1 019717.00001



Case 3:21-cv-00880-C Document 1-3 Filed 04/18/21 Page 1 of 259 PagelD 25

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
Inre §
§
HIGHLAND CAPITAL MANAGEMENT,  § Chapter 11
L.P, g Case No. 19-34054-sgj1 1
Debtor. §
§
HIGHLAND CAPITAL MANAGEMENT,  §
L.P., §
§
Plaintiff, §
3 Adv. No. 21-03005
V. §
§
NEXPOINT ADVISORS, L.P., §
§
Defendant. §
§

APPENDIX IN SUPPORT OF DEFENDANT’S
MOTION TO WITHDRAW THE REFERENCE

Davor Rukavina, Esq.
Texas Bar No. 24030781
Julian P. Vasek, Esq.

Texas Bar No. 24070790
MUNSCH HARDT KOPF & HARR, P.C.
500 N. Akard Street, Ste. 3800
Dallas, Texas 75202-2790
Telephone: (214) 855-7500
Facsimile: (214) 978-4375

COUNSEL FOR NEXPOINT ADVISORS, L.P.
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TO THE HONORABLE UNITED STATES DISTRICT COURT JUDGE:
COMES NOW NexPoint Advisors, L.P., the defendant (the “Defendant™) in the above

styled and numbered adversary proceeding (the “Adversary Proceeding”), and files this its

Appendix In Support of Defendant’s Motion to Withdraw the Reference (the “Appendix”),

supporting the Defendant’s Motion to Withdraw the Reference (the “Motion”), as follows:

Exhibit Description
1 Complaint for (i) Breach of Contract and (ii) Turnover of Property of
the Debtor’s Estate

2 Defendant’s Original Answer

3 Claim Number 104

4 Claim Number 108

5 First Supplemental Order Sustaining First Omnibus Objection to
Certain (A) Duplicate Claims; (B) Overstated Claims; (C) Late-Filed
Claims; (D) Satisfied Claims; (E) No-Liability Claims; and (F)
Insufficient-Document Claims

6 Order (i) Confirming the Fifth Amended Plan of Reorganization of
Highland Capital Management, L.P. (As Modified) and (ii) Granting
Related Relief

RESPECTFULLY SUBMITTED this 13th day of April, 2021.
MUNSCH HARDT KOPF & HARR, P.C.

By: /s/ Davor Rukavina
Davor Rukavina, Esq.
Texas Bar No. 24030781
Julian P. Vasek, Esq.
Texas Bar No. 24070790
3800 Ross Tower
500 N. Akard Street
Dallas, Texas 75201-6659
Telephone: (214) 855-7500
Facsimile: (214) 855-7584
Email: drukavina@munsch.com

COUNSEL FOR NEXPOINT ADVISORS, L.P.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that, on this the 13th day of April, 2021, true and correct
copies of this document, with all exhibits thereto, were electronically served by the Court’s ECF
system on parties entitled to notice thereof, including on the Plaintiff through its counsel of record.

/s/ Davor Rukavina
Davor Rukavina
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PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar N0.143717) (admitted pro hac vice)
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice)

John A. Morris (NY Bar No. 2405397) (admitted pro hac vice)
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice)
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice)
10100 Santa Monica Blvd., 13th Floor

Los Angeles, CA 90067

Telephone: (310) 277-6910

Facsimile: (310) 201-0760

HAYWARD PLLC

Melissa S. Hayward

Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable

Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231

Tel: (972) 755-7100

Fax: (972) 755-7110

Counsel for Highland Capital Management, L.P.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

In re: Chapter 11

1
HIGHLAND CAPITAL MANAGEMENT, L.P., Case No. 19-34054-sgj11

Debtor.

HIGHLAND CAPITAL MANAGEMENT, L.P.,
Plaintiff, Adversary Proceeding No.

VS.

NEXPOINT ADVISORS, L.P.

wn W W W W W W W W W W W W uw

Defendant.

! The Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and service
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
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COMPLAINT FOR (I) BREACH OF CONTRACT
AND (I1) TURNOVER OF PROPERTY OF THE DEBTOR’S ESTATE

Plaintiff, Highland Capital Management, L.P., the above-captioned debtor and debtor-in-
possession (the “Debtor”) in the above-captioned chapter 11 case and the plaintiff in the above-

captioned adversary proceeding (the “Adversary Proceeding”), by its undersigned counsel, as

and for its complaint (the “Complaint”) against defendant NexPoint Advisors, L.P. (“NPA” or
“Defendant”), alleges upon knowledge of its own actions and upon information and belief as to
other matters as follows:

PRELIMINARY STATEMENT

1. The Debtor brings this action against NPA arising from NPA’s default under a
promissory note executed by NPA in favor of the Debtor in the original principal amount of
$30,746,812.33 and payable in annual installments. NPA has failed to pay amounts when due
under the note, the note is in default, and the amounts due under the note have been accelerated
pursuant to the terms of the note.

2. Through this Complaint, the Debtor seeks (a) damages from NPA in an amount
equal to (i) the outstanding principal due under the Note (as defined below), plus (ii) all accrued
and unpaid interest thereon until the date of payment, plus (iii) an amount equal to the Debtor’s
costs of collection (including all court costs and reasonable attorneys’ fees and expenses, as
provided for in the Note) for NPA’s breach of its obligations under the Note, and (b) turnover by
the NPA to the Debtor of the foregoing amounts.

JURISDICTION AND VENUE

3. This adversary proceeding arises in and relates to the Debtor’s case pending
before the United States Bankruptcy Court for the Northern District of Texas, Dallas Division

(the “Court”) under chapter 11 of the Bankruptcy Code.
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4. The Court has jurisdiction over this matter pursuant to 28 U.S.C. 8§ 157 and
1334.

5. This matter is a core proceeding within the meaning of 28 U.S.C. § 157(b), and,
pursuant to Rule 7008 of the Bankruptcy Rules, the Debtor consents to the entry of a final order
by the Court in the event that it is later determined that the Court, absent consent of the parties,
cannot enter final orders or judgments consistent with Article Il of the United States
Constitution.

6. Venue is proper in this District pursuant to 28 U.S.C. 8§ 1408 and 14009.

THE PARTIES

7. The Debtor is a limited liability partnership formed under the laws of Delaware
with a business address at 300 Crescent Court, Suite 700, Dallas, Texas 75201.

8. Upon information and belief, NPA is a limited partnership with offices located in
Dallas, Texas and organized under the laws of the state of Delaware.

CASE BACKGROUND

0. On October 16, 2019, the Debtor filed a voluntary petition for relief under chapter
11 of the Bankruptcy Code in the United States Bankruptcy Court for the District of Delaware

(the “Delaware Court™), Case No. 19-12239 (CSS) (the “Highland Bankruptcy Case”).

10. On October 29, 2019, the U.S. Trustee in the Delaware Court appointed an
Official Committee of Unsecured Creditors (the “Committee”) with the following members: (a)
Redeemer Committee of Highland Crusader Fund, (b) Meta-e Discovery, (c) UBS Securities

LLC and UBS AG London Branch, and (d) Acis LP and Acis GP.
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11. On December 4, 2019, the Delaware Court entered an order transferring venue of
the Highland Bankruptcy Case to this Court [Docket No. 186].2

12, The Debtor has continued in the possession of its property and has continued to
operate and manage its business as a debtor-in-possession pursuant to sections 1107(a) and 1108
of the Bankruptcy Code. No trustee or examiner has been appointed in this chapter 11 case.

STATEMENT OF FACTS

A. The NPA Note

13. NPA is the maker under a promissory note in favor of the Debtor.

14, Specifically, on May 31, 2017, NPA executed a promissory note in favor of the
Debtor, as payee, in the original principal amount of $30,746,812.33 (the “Note”). A true and
correct copy of the Note is attached hereto as Exhibit 1.

15. Section 2 of the Note provides: “Payment of Principal and Interest. Principal

and interest under this Note shall be due and payable as follows:

2.1  Annual Payment Dates. During the term of this Note, Borrower shall
pay the outstanding principal amount of the Note (and all unpaid accrued interest
through the date of each such payment) in thirty (30) equal annual payments (the
“Annual _Installment”) until the Note is paid in full. Borrower shall pay the
Annual Installment on the 31% day of December of each calendar year during the
term of this Note, commencing on the first such date to occur after the date of
execution of this note.

2.2 Final Payment Date. The final payment in the aggregate amount of the
then outstanding and unpaid Note, together with all accrued and unpaid interest
thereon, shall become immediately due and payable in full on December 31, 2047
(the “Maturity Date”).

16.  Section 3 of the Note provides:

Prepayment Allowed: Renegotiation Discretionary. Maker may prepay in
whole or in part the unpaid principal or accrued interest of this Note. Any
payments on this Note shall be applied first to unpaid accrued interest hereon, and
then to unpaid principal hereof.

2 All docket numbers refer to the main docket for the Debtor’s Case maintained by this Court.

4
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17.  Section 4 of the Note provides:

Acceleration Upon Default. Failure to pay this Note or any installment
hereunder as it becomes due shall, at the election of the holder hereof, without
notice, demand, presentment, notice of intent to accelerate, notice of acceleration,
or any other notice of any kind which are hereby waived, mature the principal of
this Note and all interest then accrued, if any, and the same shall at once become
due and payable and subject to those remedies of the holder hereof. No failure or
delay on the part of the Payee in exercising any right, power, or privilege
hereunder shall operate as a waiver hereof.

18.  Section 6 of the Note provides:

Attorneys’ Fees. If this Note is not paid at maturity (whether by acceleration or
otherwise) and is placed in the hands of an attorney for collection, or if it is
collected through a bankruptcy court or any other court after maturity, the Maker
shall pay, in addition to all other amounts owing hereunder, all actual expenses of
collection, all court costs and reasonable attorneys’ fees and expenses incurred by
the holder hereof.

NPA’s Default under the Note

19.

NPA failed to make the payment due under the Note on December 31, 2020 in the

amount of $1,406,111.92.

20.

By letter dated January 7, 2021, the Debtor made demand on NPA for immediate

payment under the Note (the “Demand Letter”). A true and correct copy of the Demand Letter is

attached hereto as Exhibit 2. The Demand Letter provides:

Because of Maker’s failure to pay, the Note is in default. Pursuant to Section 4 of
the Note, all principal, interest, and any other amounts due on the Note are
immediately due and payable. The amount due and payable on the Note as of
January 8, 2021 is $24,471,804.98; however, interest continues to accrue under
the Note.

The Note is in default, and payment is due immediately.

Demand Letter (emphasis in the original).

21.

On January 14, 2021, in an apparent attempt to cure its default, NPA paid the

Debtor the $1,406,111.92 that was due on December 31, 2020 (the “Partial Payment”).
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22. The Note does not contain a cure provision. Therefore, the Partial Payment did
not cure NPA’s default. Accordingly, on January 15, 2021, the Debtor sent NPA a follow-up

letter to its Demand Letter (the “Second Demand Letter”), a true and correct copy of which is

attached hereto as Exhibit 3, stating:
[T]he Partial Payment will be applied as payment against the amounts due under
the Note in accordance with Section 3 thereof. The Note remains in default,
and all amounts due thereunder are due immediately.
After adjusting for the Partial Payment and the continued accrual of interest, the
amount due under the Note as of January 15, 2021, is $23,071,195.03 (which
amount does not include expenses incurred to date in collecting the Note).
Second Demand Letter (emphasis in original).
23. Despite the Debtor’s demands, NPA did not pay the amount demanded by the
Debtor on January 7, 2021, or at any time thereafter.
24.  As of January 15, 2021, the total outstanding principal and accrued but unpaid
interest due under the Note was $23,071,195.03
25. Pursuant to Section 4 of the Note, the Note is in default and is currently due and

payable.

FIRST CLAIM FOR RELIEF
(For Breach of Contract)

26. The Debtor repeats and re-alleges the allegations in each of the foregoing
paragraphs as though fully set forth herein.

27. The Note is a binding and enforceable contract.

28. NPA breached the Note by failing to pay all amounts due to the Debtor upon
NPA’s default and acceleration.

29. Pursuant to the Note, the Debtor is entitled to damages from NPA in an amount

equal to (i) the aggregate outstanding principal due under each Note, plus (ii) all accrued and
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unpaid interest thereon until the date of payment, plus (iii) an amount equal to the Debtor’s costs
of collection (including all court costs and reasonable attorneys’ fees and expenses) for NPA’s
breach of its obligations under the Note.

30.  As a direct and proximate cause of NPA’s breach of the Note, the Debtor has
suffered damages in the amount of at least $23,071,195.03 as of January 15, 2021, plus an
amount equal to all accrued but unpaid interest from that date, plus the Debtor’s cost of
collection.

SECOND CLAIM FOR RELIEF
(Turnover by NPA Pursuant to 11 U.S.C. § 542(b))

31. The Debtor repeats and re-alleges the allegations in each of the foregoing
paragraphs as though fully set forth herein.

32. NPA owes the Debtor an amount equal to (i) the aggregate outstanding principal
due under the Note, plus (ii) all accrued and unpaid interest thereon until the date of payment,
plus (iii) an amount equal to the Debtor’s costs of collection (including all court costs and
reasonable attorneys’ fees and expenses) for NPA’s breach of its obligations under the Note.

33.  The Note is property of the Debtor’s estate that is matured and payable upon
default and acceleration.

34. NPA has not paid the amount due under the Note to the Debtor.

35.  The Debtor has made demand for the turnover of the amount due under the Note.

36.  As of the date of filing of this Complaint, NPA has not turned over the amount
due under the Note.

37. The Debtor is entitled to the amount due under the Note.
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WHEREFORE, the Debtor prays for judgment as follows:
() On its First Claim for Relief, damages in an amount to be determined at
trial, including, among other things, (a) the outstanding principal due under the
Note, plus (b) all accrued and unpaid interest thereon until the date of payment,
plus (c) an amount equal to the Debtor’s costs of collection (including all court
costs and reasonable attorneys’ fees and expenses);
(i) On its Second Claim for Relief, ordering turnover by NPA to the Debtor
of an amount equal to (a) the outstanding principal due under the Note, plus (b) all
accrued and unpaid interest thereon until the date of payment, plus (c) an amount
equal to the Debtor’s costs of collection (including all court costs and reasonable
attorneys’ fees and expenses); and

(itli)  Such other and further relief as this Court deems just and proper.
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Dated: January 22, 2021. PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar N0.143717)

Ira D. Kharasch (CA Bar No. 109084)

John A. Morris (NY Bar No. 2405397)

Gregory V. Demo (NY Bar No. 5371992)

Hayley R. Winograd (NY Bar No. 5612569)

10100 Santa Monica Blvd., 13th Floor

Los Angeles, CA 90067

Telephone: (310) 277-6910

Facsimile: (310) 201-0760

E-mail: jpomerantz@pszjlaw.com
ikharasch@pszjlaw.com
jmorris@pszjlaw.com
gdemo@pszjlaw.com
hwinograd@pszjlaw.com

-and-
HAYWARD PLLC

[sl Zachery Z. Annable

Melissa S. Hayward

Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable

Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231

Tel: (972) 755-7100

Fax: (972) 755-7110

Counsel for Highland Capital Management, L.P.
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EXHIBIT 1

EXHIBIT 1
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PROMISSORY NOTE

$30,746,812.33 May 31, 2017

THIS PROMISSORY NOTE (this “Note™) is in substitution for and supersedes in their
entirety each of those certain promissory notes described in Exhibit A hereto, from NexPoint
Advisors, L.P., as Maker, and Highland Capital Management, L.P. as Payee (collectively, the
“Prior Notes”), together with the aggregate outstanding principal and accrued and unpaid
interested represented thereby.

FOR VALUE RECEIVED, NEXPOINT ADVISORS, L.P. (“Maker”) promises to pay to the
order of HIGHLAND CAPITAL MANAGEMENT, L.P. (“Payee”), in legal and lawful tender of
the United States of America, the principal sum of THIRTY MILLION, SEVEN HUNDRED
FORTY SIX THOUSAND, EIGHT HUNDRED TWELVE AND 33/100 DOLLARS
($30,746,812.33), together with interest, on the terms set forth below. All sums hereunder are
payable to Payee at 300 Crescent Court, Suite 700, Dallas, Texas 75201, or such other address as
Payee may specify to Maker in writing from time to time.

1. Interest Rate. The unpaid principal balance of this Note from time to time
outstanding shall bear interest at the rate of six percent (6.00%) per annum from the date hereof
until Maturity Date (hereinafter defined), compounded annually on the anniversary of the date of
this Note. Interest shall be calculated at a daily rate equal to 1/365th (1/366 in a leap year) of the
rate per annum, shall be charged and collected on the actual number of days elapsed, and shall be
payable annually.

2 Payment of Principal and Interest. Principal and interest under this Note shall be
payable as follows:

2.1 Annual Payment Dates. During the term of this Note, Borrower shall pay the
outstanding principal amount of the Note (and all unpaid accrued interest through the date of
each such payment) in thirty (30) equal annual payments (the “Annual Installment™) until
the Note is paid in full. Borrower shall pay the Annual Installment on the 31% day of December
of each calendar year during the term of this Note, commencing on the first such date to occur
after the date of execution of this Note.

2.2 Final Payment Date. The final payment in the aggregate amount of the
then outstanding and unpaid Note, together with all accrued and unpaid interest thereon, shall
become immediately due and payable in full on December 31, 2047 (the “Maturity Date”).

3. Prepayment Allowed; Renegotiation Discretionary. Maker may prepay in whole
or in part the unpaid principal or accrued interest of this Note. Any payments on this Note shall
be applied first to unpaid accrued interest hereon, and then to unpaid principal hereof.

4. Acceleration Upon Default. Failure to pay this Note or any installment hereunder
as it becomes due shall, at the election of the holder hereof, without notice, demand, presentment,
notice of intent to accelerate, notice of acceleration, or any other notice of any kind which are
hereby waived, mature the principal of this Note and all interest then accrued, if any, and the same




Case 21-03005-sgj Doc 1-1 Filed 01/22/21 Entered 01/22/21 17:59:27 Page 3 of 4
Case 3:21-cv-00880-C Document 1-3 Filed 04/18/21 Page 15 of 259 PagelD 39

shall at once become due and payable and subject to those remedies of the holder hereof. No
failure or delay on the part of Payee in exercising any right, power or privilege hereunder shall
operate as a waiver thereof.

3 Waiver. Maker hereby waives grace, demand, presentment for payment, notice of
nonpayment, protest, notice of protest, notice of intent to accelerate, notice of acceleration and all
other notices of any kind hereunder.

6. Attorneys’ Fees. If this Note is not paid at maturity (whether by acceleration or
otherwise) and is placed in the hands of an attorney for collection, or if it is collected through a
bankruptey court or any other court after maturity, the Maker shall pay, in addition to all other
amounts owing hereunder, all actual expenses of collection, all court costs and reasonable
attorneys’ fees and expenses incurred by the holder hereof.

7. Limitation on Agreements. All agreements between Maker and Payee, whether
now existing or hereafter arising, are hereby limited so that in no event shall the amount paid, or
agreed to be paid to Payee for the use, forbearance, or detention of money or for the payment or
performance of any covenant or obligation contained herein or in any other document evidencing,
securing or pertaining to this Note, exceed the maximum interest rate allowed by law. The terms
and provisions of this paragraph shall control and supersede every other provision of all
agreements between Payee and Maker in conflict herewith.

8. Governing Law. This Note and the rights and obligations of the parties hereunder
shall be governed by the laws of the United States of America and by the laws of the State of
Texas, and is performable in Dallas County, Texas.

9. Prior Notes.  The original of each of the Prior Notes superseded hereby shall be
marked “VOID” by Payee.
MAKER:

NEXPOINT ADVISORS, L.P.
By: NexPoint Advisor§\GP, LLC, its general partner

Title:
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EXHIBIT A
PRIOR NOTES
. Principal and Interest
Loan Date Ilgt;?:'g:)tte Interest Rate OuI:standing as
of May 31, 2017
8/21/14 $4,000,000 6.00% $4,616,739.73
10/1/14 $6,000,000 6.00% $6,959,671.23
11/14/14 $2,500,000 6.00% $2.,881,780.82
1/29/15 $3,100,000 6.00% $3,534,679.45
7/22/15 $12,075,000 6.00% $12,753,941.10
$27,675,000 $30,746,812.33
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EXHIBIT 2

EXHIBIT 2
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HIGHLAND CAPITAL MANAGEMENT, L.P.

January 7, 2021

NexPoint Advisors, L.P.

300 Crescent Court, Suite 700
Dallas, Texas 75201
Attention: James Dondero

Re: Demand on Promissory Note
Dear Mr. Dondero,

On May 31, 2017, NexPoint Advisors, L.P, entered into that certain promissory note in the
original principal amount of $30,746,812.33 (the “Note”) in favor of Highland Capital
Management, L.P. (“Payee”).

As set forth in Section 2 of the Note, accrued interest and principal on the Note is due and
payable in thirty equal annual payments with each payment due on December 31 of each
calendar year. Maker failed to make the payment due on December 31, 2020.

Because of Maker’s failure to pay, the Note is in default. Pursuant to Section 4 of the Note, all
principal, interest, and any other amounts due on the Note are immediately due and payable. The
amount due and payable on the Note as of January 8, 2021 is $24,471,804.98; however, interest
continues to accrue under the Note.

The Note is in default, and payment is due immediately. Payments on the Note must be made
in immediately available funds. Payee’s wire information is attached hereto as Appendix A.

Nothing contained herein constitutes a waiver of any rights or remedies of Payee under the Note
or otherwise and all such rights and remedies, whether at law, equity, contract, or otherwise, are
expressly reserved. Interest, including default interest if applicable, on the Note will continue to
accrue until the Note is paid in full. Any such interest will remain the obligation of Maker.

Sincerely,
/sl James P. Seery, Jr.
James P. Seery, Jr.

Highland Capital Management, L.P.
Chief Executive Officer/Chief Restructuring Officer

DOCS_NY:41916.2 36027/002
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cc: Fred Caruso
James Romey
Jeffrey Pomerantz
Ira Kharasch
Gregory Demo
DC Sauter

DOCS_NY:41916.2 36027/002 2
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Appendix A

ABA #: 322070381

Bank Name: East West Bank

Account Name: Highland Capital Management, LP
Account #: 5500014686
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EXHIBIT 3

EXHIBIT 3
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HIGHLAND CAPITAL MANAGEMENT, L.P.

January 15, 2021

NexPoint Advisors, L.P.

300 Crescent Court, Suite 700
Dallas, Texas 75201
Attention: James Dondero

Re: Partial Payment on Promissory Note
Dear Mr. Dondero,

On May 31, 2017, NexPoint Advisors, L.P, (“Maker”), entered into that certain promissory note
in the original principal amount of $30,746,812.33 (the “Note”) in favor of Highland Capital
Management, L.P. (“Payee”). A copy of the Note is attached hereto as Appendix A.

On January 7, 2021, Payee notified you that because of Maker’s failure to make the payment due
on December 31, 2020 (the “Default”), the Note was in default and that all principal, interest,
and any other amounts due on the Note were immediately due and payable. The amount due and
payable on the Note as of January 8, 2021, was $24,471,804.98; however, interest continues to
accrue under the Note.

On January 14, 2021, Payee received a wire from Maker in the amount of $1,406,111.92 (the
“Partial Payment”). To reiterate, the amount due under the Note as of January 8, 2021, was
$24,471,804.98. The Partial Payment will be applied as payment against the amounts due under
the Note pursuant to Section 3 thereof. The Note remains in default, and all amounts due
thereunder are due immediately.

After adjusting for the Partial Payment and the continued accrual of interest, the amount due
under the Note as of January 15, 2021, is $23,071,195.03 (which amount does not include
expenses incurred to date in collecting the Note). Payment of such amount is due immediately.
Payments on the Note must be made in immediately available funds. Payee’s wire information is
attached hereto as Appendix B.

Nothing contained herein constitutes a waiver of any rights or remedies of Payee under the Note
or otherwise and all such rights and remedies, whether at law, equity, contract, or otherwise, are
expressly reserved, including the right to recover Payee’s expenses incurred in collecting the
Note. Interest, including default interest if applicable, on the Note will continue to accrue until
the Note is paid in full. Any such interest will remain the obligation of Maker.

Sincerely,
/sl James P. Seery, Jr.
James P. Seery, Jr.

Highland Capital Management, L.P.
Chief Executive Officer/Chief Restructuring Officer

DOCS_NY:41991.1 36027/002
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cc: Fred Caruso
James Romey
Jeffrey Pomerantz
Ira Kharasch
Gregory Demo
DC Sauter
A. Lee Hogewood Il

DOCS_NY:41991.1 36027/002 2
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Appendix A
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PROMISSORY NOTE

$30,746,812.33 May 31, 2017

THIS PROMISSORY NOTE (this “Note™) is in substitution for and supersedes in their
entirety each of those certain promissory notes described in Exhibit A hereto, from NexPoint
Advisors, L.P., as Maker, and Highland Capital Management, L.P. as Payee (collectively, the
“Prior Notes”), together with the aggregate outstanding principal and accrued and unpaid
interested represented thereby.

FOR VALUE RECEIVED, NEXPOINT ADVISORS, L.P. (“Maker”) promises to pay to the
order of HIGHLAND CAPITAL MANAGEMENT, L.P. (“Payee”), in legal and lawful tender of
the United States of America, the principal sum of THIRTY MILLION, SEVEN HUNDRED
FORTY SIX THOUSAND, EIGHT HUNDRED TWELVE AND 33/100 DOLLARS
($30,746,812.33), together with interest, on the terms set forth below. All sums hereunder are
payable to Payee at 300 Crescent Court, Suite 700, Dallas, Texas 75201, or such other address as
Payee may specify to Maker in writing from time to time.

1. Interest Rate. The unpaid principal balance of this Note from time to time
outstanding shall bear interest at the rate of six percent (6.00%) per annum from the date hereof
until Maturity Date (hereinafter defined), compounded annually on the anniversary of the date of
this Note. Interest shall be calculated at a daily rate equal to 1/365th (1/366 in a leap year) of the
rate per annum, shall be charged and collected on the actual number of days elapsed, and shall be
payable annually.

2 Payment of Principal and Interest. Principal and interest under this Note shall be
payable as follows:

2.1 Annual Payment Dates. During the term of this Note, Borrower shall pay the
outstanding principal amount of the Note (and all unpaid accrued interest through the date of
each such payment) in thirty (30) equal annual payments (the “Annual Installment™) until
the Note is paid in full. Borrower shall pay the Annual Installment on the 31% day of December
of each calendar year during the term of this Note, commencing on the first such date to occur
after the date of execution of this Note.

2.2 Final Payment Date. The final payment in the aggregate amount of the
then outstanding and unpaid Note, together with all accrued and unpaid interest thereon, shall
become immediately due and payable in full on December 31, 2047 (the “Maturity Date”).

3. Prepayment Allowed; Renegotiation Discretionary. Maker may prepay in whole
or in part the unpaid principal or accrued interest of this Note. Any payments on this Note shall
be applied first to unpaid accrued interest hereon, and then to unpaid principal hereof.

4. Acceleration Upon Default. Failure to pay this Note or any installment hereunder
as it becomes due shall, at the election of the holder hereof, without notice, demand, presentment,
notice of intent to accelerate, notice of acceleration, or any other notice of any kind which are
hereby waived, mature the principal of this Note and all interest then accrued, if any, and the same
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shall at once become due and payable and subject to those remedies of the holder hereof. No
failure or delay on the part of Payee in exercising any right, power or privilege hereunder shall
operate as a waiver thereof.

3 Waiver. Maker hereby waives grace, demand, presentment for payment, notice of
nonpayment, protest, notice of protest, notice of intent to accelerate, notice of acceleration and all
other notices of any kind hereunder.

6. Attorneys’ Fees. If this Note is not paid at maturity (whether by acceleration or
otherwise) and is placed in the hands of an attorney for collection, or if it is collected through a
bankruptey court or any other court after maturity, the Maker shall pay, in addition to all other
amounts owing hereunder, all actual expenses of collection, all court costs and reasonable
attorneys’ fees and expenses incurred by the holder hereof.

7. Limitation on Agreements. All agreements between Maker and Payee, whether
now existing or hereafter arising, are hereby limited so that in no event shall the amount paid, or
agreed to be paid to Payee for the use, forbearance, or detention of money or for the payment or
performance of any covenant or obligation contained herein or in any other document evidencing,
securing or pertaining to this Note, exceed the maximum interest rate allowed by law. The terms
and provisions of this paragraph shall control and supersede every other provision of all
agreements between Payee and Maker in conflict herewith.

8. Governing Law. This Note and the rights and obligations of the parties hereunder
shall be governed by the laws of the United States of America and by the laws of the State of
Texas, and is performable in Dallas County, Texas.

9. Prior Notes.  The original of each of the Prior Notes superseded hereby shall be
marked “VOID” by Payee.
MAKER:

NEXPOINT ADVISORS, L.P.
By: NexPoint Advisor§\GP, LLC, its general partner

Title:
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EXHIBIT A
PRIOR NOTES
. Principal and Interest
Loan Date Ilgt;?:'g:)tte Interest Rate OuI:standing as
of May 31, 2017
8/21/14 $4,000,000 6.00% $4,616,739.73
10/1/14 $6,000,000 6.00% $6,959,671.23
11/14/14 $2,500,000 6.00% $2.,881,780.82
1/29/15 $3,100,000 6.00% $3,534,679.45
7/22/15 $12,075,000 6.00% $12,753,941.10
$27,675,000 $30,746,812.33
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Appendix B

ABA #: 322070381

Bank Name: East West Bank

Account Name: Highland Capital Management, LP
Account #: 5500014686
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B1040 (FORM 1040) (12/15)

ADVERSARY PROCEEDING COVER SHEET ADVERSARY PROCEEDING NUMBER
(Instructions on Reverse) (Court Use Only)
PLAINTIFFS DEFENDANTS

HighlandCapitalManagement...P.

NexPointAdvisors,L.P.

ATTORNEYS (Firm Name, Address, and Telephone No.)
HaywardPLLC

10501N. CentralExpresswaySuite 106
Dallas,Texas75231 Tel.: (972) 755-710!

ATTORNEYS (If Known%
MunschHardtKopf & Harr,P.C.

500N. Akard Street,Suite3800
Dallas,Texas75201 Tel.: (214)855-750(

PARTY (Check One Box Only)

Debtor o U.S. Trustee/Bankruptcy Admin
o Creditor o Other
o Trustee

PARTY (Check One Box Only)

o Debtor o U.S. Trustee/Bankruptcy Admin
o Creditor Other
O Trustee

CAUSE OF ACTION (WRITE A BRIEF STATEMENT OF CAUSE OF ACTION, INCLUDING ALL U.S. STATUTES INVOLVED)
Countl: Breachof contract;,Count2: Turnoverpursuanto 11U.S.C.54Z

NATURE OF SUIT

(Number up to five (5) boxes starting with lead cause of action as 1, first alternative cause as 2, second alternative cause as 3, etc.)

FRBP 7001(1) — Recovery of Money/Property
2 11-Recovery of money/property - §542 turnover of property
[l 12-Recovery of money/property - 8547 preference
D 13-Recovery of money/property - 8548 fraudulent transfer
D 14-Recovery of money/property - other

FRBP 7001(2) - Validity, Priority or Extent of Lien
[l 21-Validity, priority or extent of lien or other interest in property

FRBP 7001(3) — Approval of Sale of Property
31-Approval of sale of property of estate and of a co-owner - §363(h)

FRBP 7001(4) — Objection/Revocation of Discharge
D 41-Objection / revocation of discharge - §727(c),(d),(e)

FRBP 7001(5) — Revocation of Confirmation
51-Revocation of confirmation

FRBP 7001(6) — Dischargeability
|:| 66-Dischargeability - §523(a)(1),(14),(14A) priority tax claims
|:| 62-Dischargeability - §523(a)(2), false pretenses, false representation,
actual fraud
|:| 67-Dischargeability - §523(a)(4), fraud as fiduciary, embezzlement, larceny

(continued next column)

FRBP 7001(6) — Dischargeability (continued)

D 61-Dischargeability - 8523(a)(5), domestic support

D 68-Dischargeability - 8523(a)(6), willful and malicious injury

D 63-Dischargeability - §523(a)(8), student loan

D 64-Dischargeability - 8523(a)(15), divorce or separation obligation
(other than domestic support)

D 65-Dischargeability - other

FRBP 7001(7) — Injunctive Relief
71-Injunctive relief — imposition of stay
D 72-Injunctive relief — other

FRBP 7001(8) Subordination of Claim or Interest
81-Subordination of claim or interest

FRBP 7001(9) Declaratory Judgment
D 91-Declaratory judgment

FRBP 7001(10) Determination of Removed Action
01-Determination of removed claim or cause

Other

|:| SS-SIPA Case — 15 U.S.C. 8878aaa et.seq.

|J—._| 02-Other (e.g. other actions that would have been brought in state court
if unrelated to bankruptcy case)

\(Check if this case involves a substantive issue of state law

O Check if this is asserted to be a class action under FRCP 23

o Check if a jury trial is demanded in complaint

Demand $23,071,195.0 plusinterestfees,andexpense

Other Relief Sought
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B1040 (FORM 1040) (12/15)

BANKRUPTCY CASE IN WHICH THIS ADVERSARY PROCEEDING ARISES

NAME OF DEBTOR BANKRUPTCY CASE NO.
HighlandCapitalManagement..P. 19-34054-sgj1

DISTRICT IN WHICH CASE IS PENDING DIVISION OFFICE NAME OF JUDGE
NorthernDistrict of Texas Dallas StaceyG. C. Jernigal

RELATED ADVERSARY PROCEEDING (IF ANY)
PLAINTIFF DEFENDANT ADVERSARY
PROCEEDING NO.
DISTRICT IN WHICH ADVERSARY IS PENDING DIVISION OFFICE NAME OF JUDGE

SIGNATURE OF ATTORNEY (OR PLAINTIFF)

DATE PRINT NAME OF ATTORNEY (OR PLAINTIFF)

January22,2021 ZacheryZ. Annable

INSTRUCTIONS

The filing of a bankruptcy case creates an “estate” under the jurisdiction of the bankruptcy court which consists of
all of the property of the debtor, wherever that property is located. Because the bankruptcy estate is so extensive and the
jurisdiction of the court so broad, there may be lawsuits over the property or property rights of the estate. There also may be
lawsuits concerning the debtor’s discharge. If such a lawsuit is filed in a bankruptcy court, it is called an adversary
proceeding.

A party filing an adversary proceeding must also must complete and file Form 1040, the Adversary Proceeding
Cover Sheet, unless the party files the adversary proceeding electronically through the court’s Case Management/Electronic
Case Filing system (CM/ECF). (CM/ECF captures the information on Form 1040 as part of the filing process.) When
completed, the cover sheet summarizes basic information on the adversary proceeding. The clerk of court needs the
information to process the adversary proceeding and prepare required statistical reports on court activity.

The cover sheet and the information contained on it do not replace or supplement the filing and service of pleadings
or other papers as required by law, the Bankruptcy Rules, or the local rules of court. The cover sheet, which is largely self-
explanatory, must be completed by the plaintiff’s attorney (or by the plaintiff if the plaintiff is not represented by an
attorney). A separate cover sheet must be submitted to the clerk for each complaint filed.

Plaintiffs and Defendants. Give the names of the plaintiffs and defendants exactly as they appear on the complaint.
Attorneys. Give the names and addresses of the attorneys, if known.

Party. Check the most appropriate box in the first column for the plaintiffs and the second column for the defendants.
Demand. Enter the dollar amount being demanded in the complaint.

Signature. This cover sheet must be signed by the attorney of record in the box on the second page of the form. If the

plaintiff is represented by a law firm, a member of the firm must sign. If the plaintiff is pro se, that is, not represented by an
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Counsel for NexPoint Advisors, L.P.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

Inre

HIGHLAND CAPITAL MANAGEMENT,
L.P.,

Debtor.

Chapter 11

Case No. 19-34054-sgj11

HIGHLAND CAPITAL MANAGEMENT,
L.P.,

Plaintiff,
V.
NEXPOINT ADVISORS, L.P.

Defendant.

Adv. No. 21-03005
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DEFENDANT’S ORIGINAL ANSWER

COMES NOW NexPoint Advisors, L.P. (the “Defendant”), the defendant in the above-

styled and numbered adversary proceeding (the “Adversary Proceeding”) filed by Highland

Capital Management, L.P. (the “Plaintiff”), and files this its Defendant’s Original Answer (the

“Answer”), responding to the Complaint for (I) Breach of Contract and (1) Turnover of Property

DEFENDANT’S ORIGINAL ANSWER

Page 1 of 8

EXHIBIT "2"
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of the Debtor’s Estate (the “Complaint”). Where an allegation in the Complaint is not expressly
admitted in this Answer, it is denied.

PRELIMINARY STATEMENT

1. The first sentence of | 1 sets forth the Plaintiff’s objective in bringing the Complaint
and does not require a response. To the extent it contains factual allegations, they are denied. The
second sentence contains a legal conclusion that does not require a response. To the extent it
contains factual allegations, they are denied.

2. Paragraph 2 contains a summary of the relief the Plaintiff seeks and does not require
aresponse. To the extent it contains factual allegations, they are denied.

JURISDICTION AND VENUE

3. The Defendant admits that this Adversary Proceeding relates to the Plaintiff’s
bankruptcy case but denies any implication that this fact confers Constitutional authority on the
Bankruptcy Case to adjudicate this dispute. Any allegations in § 3 not expressly admitted are
denied.

4, The Defendant admits that the Court has statutory (but not Constitutional)
jurisdiction to hear this Adversary Proceeding. Any allegations in 4 not expressly admitted are
denied.

5. The Defendant denies that a breach of contract claim is core. The Defendant denies
that a § 542(b) turnover proceeding is the appropriate mechanism to collect a contested debt. The
Defendant admits that a § 542(b) turnover proceeding is statutorily core but denies that it is
Constitutionally core under Stern v. Marshall. The Defendant does not consent to the Bankruptcy
Court entering final orders or judgment in this Adversary Proceeding. Any allegations in { 5 not
expressly admitted are denied.

6. The Defendant admits § 6 of the Complaint.

DEFENDANT’S ORIGINAL ANSWER Page 2 of 8
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THE PARTIES

7. The Defendant admits § 7 of the Complaint.
8. The Defendant admits { 8 of the Complaint.

CASE BACKGROUND

9. The Defendant admits § 9 of the Complaint.

10.  The Defendant admits { 10 of the Complaint.
11.  The Defendant admits § 11 of the Complaint.
12.  The Defendant admits { 12 of the Complaint.

STATEMENT OF FACTS

A. The NPA Notes

13.  The Defendant admits that it has executed at least one promissory note under which
the Debtor is the payee. Any allegations in { 13 not expressly admitted are denied.

14.  The Defendant admits { 14 of the Complaint.

15.  The Defendant denies § 15 of the Complaint. The document speaks for itself and
the quote set forth in § 15 is not verbatim.

16.  The Defendant admits { 16 of the Complaint.

17.  The Defendant denies § 17 of the Complaint. The document speaks for itself and
the quote set forth in § 17 is not verbatim.

18.  The Defendant admits { 18 of the Complaint.

B. NPA’s Default under the Note

19. The Defendant lacks knowledge or information sufficient to form a belief about the
truth of the allegations in § 19 of the Complaint and therefore denies the same.

20. The Defendant admits that Exhibit 2 to the Complaint (the “Demand Letter”) is a

true and correct copy of what it purports to be and that the document speaks for itself. To the

DEFENDANT’S ORIGINAL ANSWER Page 3 of 8
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extent § 20 of the Complaint asserts a legal conclusion, no response is required, and it is denied.
To the extent not expressly admitted, § 20 of the Complaint is denied.

21.  The Defendant admits that it paid the Debtor $1,406,111.92 on January 14, 2021.
To the extent not expressly admitted, paragraph 21 of the Complaint is denied.

22.  The Defendant admits that Exhibit 3 to the Complaint (the “Second Demand

Letter™) is a true and correct copy of what it purports to be and that the document speaks for itself.
To the extent { 22 of the Complaint asserts a legal conclusion, no response is required, and it is
denied. To the extent not expressly admitted, { 22 of the Complaint is denied.

23.  To the extent { 23 of the Complaint asserts a legal conclusion, no response is
necessary, and it is denied. The Defendant otherwise admits { 23 of the Complaint.

24.  The Defendant lacks knowledge or information sufficient to form a belief about the
truth of the allegations in { 24 of the Complaint and therefore denies the same.

25.  The Defendant denies { 25 of the Complaint.

FIRST CLAIM FOR RELIEF
(For Breach of Contract)

26. Paragraph 26 of the Complaint is a sentence of incorporation that does not require
a response. All prior denials are incorporated herein by reference.

217, Paragraph 27 of the Complaint states a legal conclusion that does not require a
response. To the extent it alleges facts, the Defendant lacks knowledge or information sufficient
to form a belief about the truth of the allegations in § 27 of the Complaint and therefore denies the
same.

28. Paragraph 28 of the Complaint states a legal conclusion that does not require a

response. To the extent it alleges facts, the Defendant lacks knowledge or information sufficient

DEFENDANT’S ORIGINAL ANSWER Page 4 of 8
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to form a belief about the truth of the allegations in 28 of the Complaint and therefore denies the
same.

29. Paragraph 29 of the Complaint states a legal conclusion that does not require a
response. To the extent it alleges facts, the Defendant lacks knowledge or information sufficient
to form a belief about the truth of the allegations in 1 29 of the Complaint and therefore denies the
same.

30.  The Defendant denies { 30 of the Complaint.

SECOND CLAIM FOR RELIEF
(Turnover by HCMFA Pursuant to 11 U.S.C. § 542(b))

31. Paragraph 31 of the Complaint is a sentence of incorporation that does not require
a response. All prior denials are incorporated herein by reference.

32. Paragraph 32 of the Complaint states a legal conclusion that does not require a
response. To the extent it alleges facts, the Defendant lacks knowledge or information sufficient
to form a belief about the truth of the allegations in 32 of the Complaint and therefore denies the
same.

33. Paragraph 33 of the Complaint states a legal conclusion that does not require a
response. To the extent it alleges facts, the Defendant lacks knowledge or information sufficient
to form a belief about the truth of the allegations in § 33 of the Complaint and therefore denies the
same.

34.  The Defendant denies { 34 of the Complaint.

35. Paragraph 35 of the Complaint states a legal conclusion that does not require a
response. The Defendant admits that the Plaintiff transmitted the Demand Letter and the Second

Demand Letter, and those documents speak for themselves. To the extent § 35 alleges other facts,

DEFENDANT’S ORIGINAL ANSWER Page 5 of 8
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the Defendant lacks knowledge or information sufficient to form a belief about the truth of the
allegations in { 35 of the Complaint and therefore denies the same.

36.  The Defendant denies { 36 of the Complaint.

37. Paragraph 37 of the Complaint states a legal conclusion that does not require a
response. To the extent it alleges facts, the Defendant lacks knowledge or information sufficient
to form a belief about the truth of the allegations in § 37 of the Complaint and therefore denies the
same.

38.  The Defendant denies that the Plaintiff is entitled to the relief requested in the
prayer, including parts (i), (ii), and (iii).

AFFIRMATIVE DEFENSES

39. Pursuant to that certain Shared Services Agreement, the Plaintiff was responsible
for making payments on behalf of the Defendant under the note. Any alleged default under the
note was the result of the Plaintiff’s own negligence, misconduct, breach of contract, etc.

40. Delay in the performance of a contract is excused when the party who seeks to
enforce the contract caused the delay. It was therefore inappropriate for the Plaintiff to accelerate
the note when the brief delay in payment was the Plaintiff’s own fault.

41. Furthermore, the Plaintiff was waived the right to accelerate the note and/or the
Plaintiff is estopped to enforce the alleged acceleration.

JURY DEMAND

42.  The Defendant demands a trial by jury of all issues so triable pursuant to Rule 38
of the Federal Rules of Civil Procedure and Rule 9015 of the Federal Rules of Bankruptcy
Procedure.

43.  The Defendant does not consent to the Bankruptcy Court conducting a jury trial

and therefore demands a jury trial in the District Court.

DEFENDANT’S ORIGINAL ANSWER Page 6 of 8
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PRAYER

WHEREFORE, PREMISES CONSIDERED, the Defendant respectfully request that,
following a trial on the merits, the Court enter a judgment that the Plaintiff take noting on the
Complaint and provide the Defendant such other relief to which it is entitled.

RESPECTFULLY SUBMITTED this 1st day of March, 2021.

MUNSCH HARDT KOPF & HARR, P.C.

By: /s/ Davor Rukavina
Davor Rukavina, Esq.
Texas Bar No. 24030781
Julian P. Vasek, Esq.
Texas Bar No. 24070790
500 N. Akard Street, Suite 3800
Dallas, Texas 75202-2790
Telephone: (214) 855-7500
Facsimile: (214) 978-4375
drukavina@munsch.com
jvasek@munsch.com

K&L GATES LLP

Artoush Varshosaz (TX Bar No.
24066234)

1717 Main Street, Suite 2800
Dallas, TX 75201

Tel: (214) 939-5659
artoush.varshosaz@klgates.com

A. Lee Hogewood, Il (pro hac vice)
4350 Lassiter at North Hills Ave., Suite
300

Raleigh, NC 27609

Tel: (919) 743-7306
Lee.hogewood@Klgates.com

COUNSEL FOR NEXPOINT
ADVISORS, L.P.

DEFENDANT’S ORIGINAL ANSWER Page 7 of 8
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that, on the 1st day of March, 2021, a true and correct
copy of this document was electronically served by the Court’s ECF system on parties entitled to
notice thereof, including counsel for the Plaintiff.

/s/ Davor Rukavina

Davor Rukavina, Esg.

DEFENDANT’S ORIGINAL ANSWER Page 8 of 8
4822-0363-3374v.1 019717.00001
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Fill in this information to identify the case:

Debtor Highland Capital Management, L.P.

Northern District of 1€Xas
(State)

United States Bankruptcy Court for the:

Case number _19-34054

Official Form 410
Proof of Claim 04/19

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503.

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments,
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available,
explain in an attachment.

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571.

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received.

Identify the Claim

1. Who is the current
creditor?

NexPoint Advisors, L.P.
Name of the current creditor (the person or entity to be paid for this claim)

Other names the creditor used with the debtor

2. Has this claim been M No
acquired from

someone else? [0 Yes. Fromwhom?
3. Where should Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if
notices and different)
payments to th99 NexPoint Advisors, L.P.
creditor be sent? 300 Crescent Court, Ste. 700

Dallas, TX 75201
Federal Rule of
Bankruptcy Procedure

(FRBP) 2002(g)
Contact phone 9726284100 Contact phone
Contact email See summary page Contact email
Uniform claim identifier for electronic payments in chapter 13 (if you use one):
4. Does this claim No
amend one already
filed? D Yes. Claim number on court claims registry (if known) Filed on
MM / DD / YYYY
5. Do you know if No
anyone else has filed
a proof of claim for [ Yes. Who made the earlier filing?

this claim?

EXHIBIT "3"

1934054200408000000000024
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L1l Give Information About the Claim as of the Date the Case Was Filed

6. Do you have any number

you use to identify the
debtor?

No

D Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:

7. How much is the claim?

$ See attached Exhibit "A" . Does this amount include interest or other charges?

No

D Yes. Attach statement itemizing interest, fees, expenses, or other
charges required by Bankruptcy Rule 3001(c)(2)(A).

8. What is the basis of the
claim?

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card.
Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c).

Limit disclosing information that is entitled to privacy, such as health care information.

See attached Exhibit "A"

9. lIs all or part of the claim
secured?

No

D Yes. The claim is secured by a lien on property.
Nature or property:

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of
Claim Attachment (Official Form 410-A) with this Proof of Claim.

D Motor vehicle
D Other. Describe:

Basis for perfection:

Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien
has been filed or recorded.)

Value of property: $
Amount of the claim that is secured: $
Amount of the claim that is unsecured: $ (The sum of the secured and unsecured

amount should match the amount in line 7.)

Amount necessary to cure any default as of the date of the petition:  $

Annual Interest Rate (when case was filed) %

O Fixed

D Variable

10. Is this claim based on a No
lease?
D Yes. Amount necessary to cure any default as of the date of the petition. $
11. Is this claim subject to a No

right of setoff?

D Yes. Identify the property:

Official Form 410

1934054200408000000000024
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

E No
[ Yes. Check all that apply: Amount entitled to priority

D Domestic support obligations (including alimony and child support) under
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B).

Up to $3,025* of deposits toward purchase, lease, or rental of property
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). ¢

Wages, salaries, or commissions (up to $13,650*) earned within 180
days before the bankruptcy petition is filed or the debtor’s business ends, ¢
whichever is earlier. 11 U.S.C. § 507(a)(4).

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). $
Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). $
Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. $

OooOooOo O 0O

* Amounts are subject to adjustment on 4/01/22 and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

No

Og

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in
the ordinary course of such Debtor’s business. Attach documentation supporting such claim.

$

Sign Below

The person completing
this proof of claim must
sign and date it.

FRBP 9011(b).

If you file this claim
electronically, FRBP
5005(a)(2) authorizes courts
to establish local rules
specifying what a signature
is.

A person who files a
fraudulent claim could be
fined up to $500,000,
imprisoned for up to 5
years, or both.

18 U.S.C. §§ 152, 157, and
3571.

Check the appropriate box:

D | am the creditor.

D | am the creditor’s attorney or authorized agent.

D | am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004.

D | am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005.

| understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt.

| have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct.

| declare under penalty of perjury that the foregoing is true and correct.

Executed on date _©4/08/2020
MM / DD / YYYY

/s/Frank George Waterhouse
Signature

Print the name of the person who is completing and signing this claim:

Name Frank George Waterhouse

First name Middle name Last name
Title Authorized Agent
Company NexPoint Advisors, L.P.

Identify the corporate servicer as the company if the authorized agent is a servicer.

Address

Contact phone Email

Official Form 410
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For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829

Debtor:
19-34054 - Highland Capital Management, L.P.
District:
Northern District of Texas, Dallas Division
Creditor: Has Supporting Documentation:
NexPoint Advisors, L.P. Yes, supporting documentation successfully uploaded
300 Crescent Court, Ste. 700 Related Document Statement:
Dallas, TX, 75201 Has Related Claim:
No
Phone: Related Claim Filed By:
9726284100
Phone 2: Filing Party:
Fax:
Email:
fwaterhouse@highlandcapital.com
Other Names Used with Debtor: Amends Claim:
No
Acquired Claim:
No
Basis of Claim: Last 4 Digits: Uniform Claim Identifier:
See attached Exhibit "A" No
Total Amount of Claim: Includes Interest or Charges:
See attached Exhibit "A" No
Has Priority Claim: Priority Under:
No
Has Secured Claim: Nature of Secured Amount:
No Value of Property:
AmountNof 503(b)(9)- Annual Interest Rate:
Based onOLease: Arrearage Amount:
No Basis for Perfection:
Subject to Right of Setoff:

Amount Unsecured:
No

Submitted By:

Frank George Waterhouse on 08-Apr-2020 3:10:15 p.m. Eastern Time
Title:

Authorized Agent
Company:

NexPoint Advisors, L.P.

VN: 6C8395AA0824240A25281D3F44E9D6CB


KCC ePOC Electronic Claim Filing Summary

For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829
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Exhibit A

This Exhibit “A” is being filed by NexPoint Advisors, L.P. (“Claimant”) pursuant to a
Payroll Reimbursement Agreement dated to be effective as of January 1, 2018 and Amendment
Number One to the Payroll Reimbursement Agreement entered into on December 14,
2018. Pursuant to these agreements, Claimant has previously made payments for the Debtor and
under the Expense Reimbursement Agreement is entitled to reimbursement from the Debtor.
Claimant has requested information from the Debtor to ascertain the exact amount of the claim.
This process is on-going. Additionally, this process has been delayed due to the outbreak of the
Coronavirus. Claimant is continuing to work to ascertain the exact amount of its claim and will
update its claim in the next ninety days. A true and correct copy of these reimbursement
agreements is attached hereto.
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PAYROLL REIMBURSEMENT AGREEMENT

THIS PAYROLL REIMBURSEMENT AGREEMENT (this “Agreement”) entered into on this Ist
day of May, 2018 by and among Highland Capital Management, L.P., a Delaware limited partnership
(“HCMLP”), and NexPoint Advisors, L.P., a Delaware limited partnership (“NexPoint”), and any affiliate
of NexPoint that becomes a party hereto, is effective as of January 1, 2018 (the “Effective Date”). Each of
the signatories hereto is individually a “Party” and collectively the “Parties”.

RECITALS

A. During the Term, HCMLP will seek reimbursement from NexPoint for the cost of certain
employees who are dual employees of HCMLP and NexPoint and who provide advice to registered
investment companies advised by NexPoint under the direction and supervision of NexPoint as more fully
described in this Agreement.

AGREEMENT

In consideration of the foregoing recitals and the mutual covenants and conditions contained herein,
the Parties agree, intending to be legally bound, as follows:

ARTICLE |
DEFINITIONS

“Actual Cost” means, with respect to any period hereunder, the actual costs and expenses caused
by, incurred or otherwise arising from or relating to each Dual Employee, in each case during such period.
Absent any changes to employee reimbursement, as set forth in Section 2.02, such costs and expenses are
equal to $252,000 per month.

“Affiliate” means a Person that directly, or indirectly through one or more intermediaries, controls,
or is controlled by, or is under common control with, a specified Person. The term “control” (including,
with correlative meanings, the terms “controlled by” and “under common control with”) means the
possession of the power to direct the management and policies of the referenced Person, whether through
ownership interests, by contract or otherwise.

“Agreement” has the meaning set forth in the preamble.

“Allocation Percentage” has the meaning set forth in Section 3.01.

“Dual Employee” has the meaning set forth in Section 2.01.

“Effective Date” has the meaning set forth in the preamble.

“Party” or “Parties” has the meaning set forth in the preamble.

“Person” means an association, a corporation, an individual, a partnership, a limited liability
company, a trust or any other entity or organization.

“Tax” or “Taxes” means: (i) all state and local sales, use, value-added, gross receipts, foreign,
privilege, utility, infrastructure maintenance, property, federal excise and similar levies, duties and other
similar tax-like charges lawfully levied by a duly constituted taxing authority against or upon the Shared
Services and the Shared Assets: and (ii) tax-related surcharges or fees that are related to the Shared Services
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and the Shared Assets identified and authorized by applicable tariffs.

ARTICLE II
EMPLOYEE REIMBURSEMENT

Section 2.01 Employee Reimbursement. During the Term, NexPoint shall reimburse HCMLP
for the Actual Cost to HCMLP of certain employees who (i) are dual employees of HCMLP and NexPoint
and (ii) provide advice to any investment company registered under the Investment Company Act of 1940,
as amended (the “1940 Acr”) pursuant to an investment advisory agreement between NexPoint and such
investment company (each, a “Fund’) under the direction and supervision of NexPoint (each, a “Dual
Employee™).

Section 2.02  Changes to Employee Reimbursement. During the Term, the Parties may agree to
modify the terms and conditions of NexPoint’s reimbursement in order to reflect new procedures or
processes, including modifying the Allocation Percentage (defined below) applicable to such Dual
Employee to reflect the then current fair market value of such Dual Employee’s employment. The Parties
will negotiate in good faith the terms of such modification.

ARTICLE III
COST ALLOCATION

Section 3.01  Actual Cost Allocation Formula. The Actual Cost of any Dual Employee relating
to the investment advisory services provided to a Fund shall be allocated based on the Allocation
Percentage. For purposes of this Agreement, “Allocation Percentage” means the Parties’ good faith
determination of the percentage of each Dual Employee’s aggregate hours worked during a quarter that
were spent on NexPoint matters, as listed on Exhibit A.

ARTICLE IV
PAYMENT OF COST AND REVENUE SHARE; TAXES

Section 4.01  Settlement Payments. At any time during the Term, NexPoint may make payment
of the amounts that are allocable to it.

Section 4.02 Determination and Payment of Cost. NexPoint shall promptly make payment of
the Actual Cost within ten (10) days of the end of each calendar month. Should either Party determine that
a change to employee reimbursement is appropriate, as set forth in Section 2.02, the Party requesting the
modification shall notify the other Party on or before the last business day of the calendar month.

Section 4.03 Taxes.

(a) NexPoint is responsible for and will pay all Taxes applicable to it, provided, that
such payments by NexPoint to HCMLP will be made in the most tax-efficient manner and provided further,
that HCMLP will not be subject to any liability for Taxes applicable to the cost of a Dual Employee of
NexPointas a result of such payment by NexPoint. HCMLP will collect such Tax from NexPoint in the
same manner it collects such Taxes from other customers in the ordinary course of its business, but in no
event prior to the time it invoices NexPoint for costs for which such Taxes are levied. NexPoint may
provide HCMLP with a certificate evidencing its exemption from payment of or liability for such Taxes.

(b) NexPoint will reimburse HCMLP for any Taxes collected from HCMLP and
refunded to NexPoint. In the event a Tax is assessed against NexPoint that is solely the responsibility of
HCMLP and HCMLP desires to protest such assessment, HCMLP will submit to NexPoint a statement of
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the issues and arguments requesting that NexPoint grant HCMLP the authority to prosecute the protest in
NexPoint’s name. NexPoint’s authorization will not be unreasonably withheld. HCMLP will finance,
manage, control and determine the strategy for such protest while keeping NexPoint reasonably informed
of the proceedings. However, the authorization will be periodically reviewed by NexPoint to determine
any adverse impact on NexPoint, and NexPoint will have the right to reasonably withdraw such authority
at any time. Upon notice by NexPoint that it is so withdrawing such authority, HCMLP will expeditiously
terminate all proceedings. Any adverse consequences suffered by HCMLP as a result of the withdrawal
will be submitted to litigation pursuant to Section 6.14. Any contest for Taxes brought by HCMLP may
not result in any lien attaching to any property or rights of NexPoint or otherwise jeopardize NexPoint’s
interests or rights in any of its property.

(c) The provisions of this Section 4.03 will govern the treatment of all Taxes arising
as a result of or in connection with this Agreement notwithstanding any other Article of this Agreement to
the contrary.

ARTICLE V
TERM AND TERMINATION

Section 5.01 Term. The term of this Agreement will commence as of the Effective Date and
will continue in full force and effect until the first anniversary of the Effective Date (the “Ternt”), unless
terminated earlier in accordance with Section 5.02. The Term shall automatically renew for successive one
year periods unless sooner terminated under Section 5.02.

Section 5.02  Termination. Either Party may terminate this Agreement, with or without cause,
upon at least 60 days advance written notice at any time prior to the expiration of the Term.

ARTICLE VI
MISCELLANEOUS

Section 6.01  No Partnership or Joint Venture: Independent Contractor. Nothing contained in
this Agreement will constitute or be construed to be or create a partnership or joint venture between or
among HCMLP or NexPoint or their respective successors or assigns. The Parties understand and agree
that this Agreement does not make any of them an agent or legal representative of the other for any purpose
whatsoever. Neither Party is granted, by this Agreement or otherwise, any right or authority to assume or
create any obligation or responsibilities, express or implied, on behalf of or in the name of any other Party,
or to bind any other Party in any manner whatsoever.

Section 6.02  Amendments; Waivers. Except as expressly provided herein, this Agreement may
be amended only by agreement in writing of all Parties. No waiver of any provision nor consent to any
exception to the terms of this Agreement or any agreement contemplated hereby will be effective unless in
writing and signed by all of the Parties affected and then only to the specific purpose, extent and instance
so provided. No failure on the part of any Party to exercise or delay in exercising any right hereunder will
be deemed a waiver thereof, nor will any single or partial exercise preclude any further or other exercise of
such or any other right.

Section 6.03  Schedules and Exhibits; Integration. Each Schedule and Exhibit delivered
pursuant to the terms of this Agreement must be in writing and will constitute a part of this Agreement,
although schedules need not be attached to each copy of this Agreement. This Agreement, together with
such Schedules and Exhibits constitutes the entire agreement among the Parties pertaining to the subject
matter hereof and supersedes all prior agreements and understandings of the Parties in connection therewith.
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Section 6.04  Further Assurances. Fach Party will take such actions as any other Party may
reasonably request or as may be necessary or appropriate to consummate or implement the transactions
contemplated by this Agreement or to evidence such events or matters.

Section 6.05  Governing Law. This Agreement and the legal relations between the Parties will
be governed by and construed in accordance with the laws of the State of Texas applicable to contracts
made and performed in such State and without regard to conflicts of law doctrines unless certain matters
are preempted by federal law.,

Section 6.06  Assignment. Except as otherwise provided hereunder, neither this Agreement nor
any rights or obligations hereunder are assignable by one Party without the express prior written consent of
the other Parties.

Section 6.07  Headings. The descriptive headings of the Articles, Sections and subsections of
this Agreement are for convenience only and do not constitute a part of this Agreement.

Section 6.08  Counterparts. This Agreement and any amendment hereto or any other agreement
delivered pursuant hereto may be executed in one or more counterparts and by different Parties in separate
counterparts. All counterparts will constitute one and the same agreement and will become effective when
one or more counterparts have been signed by each Party and delivered to the other Parties.

Section 6.09  Successors and Assigns; No Third Party Beneficiaries. This Agreement is binding
upon and will inure to the benefit of each Party and its successors or assigns, and nothing in this Agreement,
express or implied, is intended to confer upon any other Person any rights or remedies of any nature
whatsoever under or by reason of this Agreement.

Section 6.10  Notices. All notices, demands and other communications to be given or delivered
under or by reason of the provisions of this Agreement will be in writing and will be deemed to have been
given: (i)immediately when personally delivered; (ii) when received by first class mail, return receipt
requested; (iii) one day after being sent for overnight delivery by Federal Express or other overnight
delivery service; or (iv) when receipt is acknowledged, either electronically or otherwise, if sent by
facsimile, telecopy or other electronic transmission device. Notices, demands and communications to the
other Parties will, unless another address is specified by such Parties in writing, be sent to the addresses
indicated below:

If to HCMLP, addressed to:

Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201

Attention: General Counsel

Fax: (972) 628-4147

If to NexPoint, addressed to:

NexPoint Advisors, L.P.

200 Crescent Court, Suite 700
Dallas, Texas 75201
Attention: General Counsel
Fax: (972) 628-4147
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Section 6.11  Expenses. Except as otherwise provided herein, the Parties will each pay their own
expenses incident to the negotiation, preparation and performance of this Agreement, including the fees,
expenses and disbursements of their respective investment bankers, accountants and counsel.

Section 6.12  Waiver. No failure on the part of any Party to exercise or delay in exercising any
right hereunder will be deemed a waiver thereof, nor will any single or partial exercise preclude any further
or other exercise of such or any other right.

Section 6.13  Severability. If any provision of this Agreement is held to be unenforceable for
any reason, it will be adjusted rather than voided, if possible, to achieve the intent of the Parties. All other
provisions of this Agreement will be deemed valid and enforceable to the extent possible.

Section 6.14  Dispute Resolution; Jurisdiction. The Parties hereby agree that any action, claim,
litigation, or proceeding of any kind whatsoever against any other Party in any way arising from or relating
to this Agreement, including, but not limited to, claims sounding in contract, equity, tort, fraud and statute
(“Dispute”) shall be submitted exclusively to the the courts located in Dallas County, Texas, and any
appellate court thereof (“Enforcement Court™). Each party irrevocably and unconditionally subm its to the
exclusive personal and subject matter jurisdiction of the Enforcement Court for any Dispute and agrees to
bring any Dispute only in the Enforcement Court. Each Party further agrees it shall not commence any
Dispute in any forum, including. but not limited to, administrative, arbitration, or litigation, other than the
Enforcement Court.

Section 6.15  General Rules of Construction. For all purposes of this Agreement and the
Exhibits and Schedules delivered pursuant to this Agreement: (i) the terms defined in Article 1 have the
meanings assigned to them in Article I and include the plural as well as the singular; (ii) all accounting
terms not otherwise defined herein have the meanings assigned under GAAP; (iii) all references in this
Agreement to designated “Articles,” “Sections” and other subdivisions are to the designated Articles,
Sections and other subdivisions of the body of this Agreement; (iv) pronouns of either gender or neuter will
include, as appropriate, the other pronoun forms; (v) the words “herein,”hereof” and “hereunder” and other
words of similar import refer to this Agreement as a whole and not to any particular Article, Section or
other subdivision; (vi) “or’ is not exclusive; (vii) “including” and “includes” will be deemed to be followed
by “but not limited to” and “but is not limited to, “respectively; (viii) any definition of or reference to any
law, agreement, instrument or other document herein will be construed as referring to such law, agreement,
instrument or other document as from time to time amended, supplemented or otherwise modified; and (ix)
any definition of or reference to any statute will be construed as referring also to any rules and regulations
promulgated thereunder.

IN WITNESS HEREOF, each of the Parties has caused this Agreement to be executed by its duly
authorized officers as of the day and year first above written.

HIGHLAND CAPITAL MANAGEMENT, L.P.
By: Strand Advisors, Inc., its general partner

By: /é/f*/ W

Name:
Title:
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NEXPOINT ADVISORS, L.P.

By: NexPo&ﬂ:(ifisors GP, LLC, its general partner
By: W ‘

Name:

Title:
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EXHIBIT A

EMPLOYEE ALLOCATIONS
(AS OF JANUARY 1,2018)

PERCENTAGE (%) ALLOCATION TO

BRI AR NEXPOINT ADVISORS, L.P.
Abayarathna, Sahan 9%
Baynard, Cameron 9%
Burns, Nathan 70%
Covitz, Hunter 25%
Desai, Neil 25%
Fedoryshyn, Eric 9%
Gray, Matthew 9%
Hayes, Christopher 9%
Hill, Robert 5%
McFarling, Brandon : 9%
Moore, Carl 10%
Nikolayev, Yegor 9%
Okada, Mark 20%
Owens, David 9%
Parker, Trey 15%
Parmentier, Andrew 40%
Phillips, Michael 9%
Poglitsch, Jon 10%
Ryder, Phillip 5%
Sachdev, Kunal 9%
Smallwood, Allan 9%
Staltari, Mauro 9%
Tomlin, Jake 9%
Vira, Sagar 9%

Wilson, Scott 5%
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AMENDMENT NUMBER ONE
TO
PAYROLL REIMBURSEMENT AGREEMENT

This Amendmeni Numbet One (this “dmendment™) to the Payroll Reimbursement Agreement (the
“Agreement”} s entered inte on December 14, 2018 by and among Highland Capital Management, L.P., a
Delaware limited parinership (“HCMLP™) and Nexf’.oi_n_t Advisars, L.P., a Delaware limited paitiiership
(“NexPoint"). Each of the signatories hereto is individually & “Partp™ and collectively the. *Parties™,
Capitalized terms not defined hieréin shall have the meaning seet forth in the Agreement.

WHEREAS, HCMLP and NexPoint entered into the Agreement on May 1, 2018 to facilitate
NexPoint’s reimbursement to HCMLP for the cost of cettain emplm ees who are dual employees of
HEMLP and NexPoint; and

WHEREAS, HCMLP and Ne_}éPQint. now desire to amend the A_gl'eem'ent to capture a one time
paynient 6f estimated additionial Actual Costs owed to HCMLP for additional resources used by NexPoint
during the Term of the Agreement.

[n consideration of the foregoing recitals and the mutual covenants and eanditions contained herein,
the Parties agree, intending to be legally bound, as follows:

I. Payment of Additional Cost. In accordance with Section 2.02 of the Agreement (Changes to
Employee Reimbursement), NexPoint heleby dgrees ta pay $1,300,000.00 to HCMLP,
representing an estimate of additional Actual Costs owed under the Agreement for additional
resources used by NexPoint {the “Additional Actual Cost”), NexPoint shall make payment of
the Additional Actual Cost within ten (10) days of the date- of this Agreement.

2. Ratification_of Agreément. Except as 'e\presé'ly ameénded and provided herein, all of the terms,
conditions and provisions of the Agreenient are hereby ratified and confirmed to be of full force
and effect, and shall continue in full force and effect.

Counterparts. This Agreéement and any amendmenit hereto or any other dgreement delivered
pursuant hereto may be executed in one or mere counterparts and by different Parties in separate
counterparts. All cournterparts will constitute one and the same agreement and will become
effective when one or more counterparts have been signed by each Party and delivered to the other
Parties:

L2

4. Governing Law. This Agreement and the legal relations between the Parties will be governed by
and construed in accordance with the laws of the State'of Texas-applicable to contracts made and
performed in such State and without regard to conflictsof law doctrines unless certain matiers are
pregmpted by federal law.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS HEREOF, each of the Parties has caused this Amendiment to be executed by its duly
authorized officers as of the day and yeai first above written..

HIGHLAND CAPITAL MANAGEMENT, L.P.

By:  Strang, Advisors; lnc., its general partner

NEXPOINT ADVISORS, L.P.

By:
Nane:
Title:,

By: NexPgint Advisors GP, LLC, its general partner

By:
Name:
Title::
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Fill in this information to identify the case:

Debtor Highland Capital Management, L.P.

Northern District of 1€Xas
(State)

United States Bankruptcy Court for the:

Case number _19-34054

Official Form 410
Proof of Claim 04/19

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503.

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments,
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available,
explain in an attachment.

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571.

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received.

Identify the Claim

1. Who is the current
creditor?

NexPoint Advisors, L.P.
Name of the current creditor (the person or entity to be paid for this claim)

Other names the creditor used with the debtor

2. Has this claim been M No
acquired from

someone else? [0 Yes. Fromwhom?
3. Where should Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if
notices and different)
payments to th99 NexPoint Advisors, L.P.
creditor be sent? 300 Crescent Court, Ste. 700

Dallas, TX 75201
Federal Rule of
Bankruptcy Procedure

(FRBP) 2002(g)
Contact phone 9726284100 Contact phone
Contact email See summary page Contact email
Uniform claim identifier for electronic payments in chapter 13 (if you use one):
4. Does this claim No
amend one already
filed? D Yes. Claim number on court claims registry (if known) Filed on
MM / DD / YYYY
5. Do you know if No
anyone else has filed
a proof of claim for [ Yes. Who made the earlier filing?

this claim?

EXHIBIT "4"

1934054200408000000000026
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Claim #108  Date Filed: 4/8/2020
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Text Box
EXHIBIT "4"
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L1l Give Information About the Claim as of the Date the Case Was Filed

6. Do you have any number No
you use to identify the

debtor? D Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor: __~
7. How much is the claim? $ See attached Exhibit "A" . Does this amount include interest or other charges?
No

D Yes. Attach statement itemizing interest, fees, expenses, or other
charges required by Bankruptcy Rule 3001(c)(2)(A).

8. What is the basis of the Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card.
claim?
Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c).

Limit disclosing information that is entitled to privacy, such as health care information.

See attached Exhibit "A"

9. lIs all or part of the claim No
secured?
D Yes. The claim is secured by a lien on property.

Nature or property:

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of
Claim Attachment (Official Form 410-A) with this Proof of Claim.

D Motor vehicle
D Other. Describe:

Basis for perfection:

Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien
has been filed or recorded.)

Value of property: $
Amount of the claim that is secured: $
Amount of the claim that is unsecured: $ (The sum of the secured and unsecured

amount should match the amount in line 7.)

Amount necessary to cure any default as of the date of the petition:  $

Annual Interest Rate (when case was filed) %

O Fixed

D Variable

10. Is this claim based on a No
lease?

D Yes. Amount necessary to cure any default as of the date of the petition. $

11. Is this claim subject to a T
right of setoff? No

D Yes. Identify the property:

1934054200408000000000026
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12. Is all or part of the claim
entitled to priority under E No

11 U.S.C. § 507(a)? D Yes. Check all that apply: Amount entitled to priority
A claim may be partly D Domestic support obligations (including alimony and child support) under

priority and partly 11 U.S.C. § 507(a)(1)(A) or (a)(1)(B).

nonpriority. For example, $

in some categories, the
law limits the amount
entitled to priority.

Up to $3,025* of deposits toward purchase, lease, or rental of property
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). ¢

Wages, salaries, or commissions (up to $13,650*) earned within 180
days before the bankruptcy petition is filed or the debtor’s business ends, ¢
whichever is earlier. 11 U.S.C. § 507(a)(4).

OooOooOo O 0O

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). $
Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). $
Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. $

* Amounts are subject to adjustment on 4/01/22 and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

No

Og

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in
the ordinary course of such Debtor’s business. Attach documentation supporting such claim.

$
Sign Below
The person completing Check the appropriate box:
this proof of claim must
sign and date it. D | am the creditor.
FRBP 9011(b).

) . . | am the creditor’s attorney or authorized agent.
If you file this claim

electronically, FRBP [0 1 am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004.

5005(a)(2) authorizes courts

to establish local rules D | am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005.

specifying what a signature

1S | understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating

A person who files a the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt.

fraudulent claim could be . . Lo . . . .

fined up to $500,000, | have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct.
imprisoned for up to 5 | declare under penalty of perjury that the foregoing is true and correct.

years, or both.
18 U.S.C. §§ 152, 157, and

3571. Executed on date _©4/08/2020

MM / DD / YYYY

/s/Frank George Waterhouse
Signature

Print the name of the person who is completing and signing this claim:

Name Frank George Waterhouse

First name Middle name Last name
Title Authorized Agent
Company NexPoint Advisors, L.P.

Identify the corporate servicer as the company if the authorized agent is a servicer.

Address

Contact phone Email

1934054200408000000000026
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For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829

Debtor:
19-34054 - Highland Capital Management, L.P.
District:
Northern District of Texas, Dallas Division
Creditor: Has Supporting Documentation:
NexPoint Advisors, L.P. Yes, supporting documentation successfully uploaded
300 Crescent Court, Ste. 700 Related Document Statement:
Dallas, TX, 75201 Has Related Claim:
No
Phone: Related Claim Filed By:
9726284100
Phone 2: Filing Party:
Fax: Authorized agent
Email:
fwaterhouse@highlandcapital.com
Other Names Used with Debtor: Amends Claim:
No
Acquired Claim:
No
Basis of Claim: Last 4 Digits: Uniform Claim Identifier:
See attached Exhibit "A" No
Total Amount of Claim: Includes Interest or Charges:
See attached Exhibit "A" No
Has Priority Claim: Priority Under:
No
Has Secured Claim: Nature of Secured Amount:
No Value of Property:
AmountNof 503(b)(9)- Annual Interest Rate:
Based onOLease: Arrearage Amount:
No Basis for Perfection:
Subject to Right of Setoff:

Amount Unsecured:
No

Submitted By:

Frank George Waterhouse on 08-Apr-2020 3:13:31 p.m. Eastern Time
Title:

Authorized Agent
Company:

NexPoint Advisors, L.P.

VN: 28F8A7733784378B7A001DD7D2147881


KCC ePOC Electronic Claim Filing Summary

For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829

VN: 28F8A7733784378B7A001DD7D2147881
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Exhibit A

This Exhibit “A” is being filed by NexPoint Advisors, L.P. (“Claimant”) pursuant to the
Amended and Restated Shared Services Agreement dated to be effective as of January 1, 2018 and
the Sub-Advisory Agreement dated to be effective as of June 1, 2018. Claimant has previously
incurred and paid for obligations under both agreements and is entitled to reimbursement from the
Debtor. Claimant has requested information from the Debtor to ascertain the exact amount of the
claim. This process is on-going. Additionally, this process has been delayed due to the outbreak
of the Coronavirus. Claimant is continuing to work to ascertain the exact amount of its claim and
will update its claim in the next ninety days. A true and correct copy of these agreements is
attached hereto.
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AMENDED AND RESTATED SHARED SERVICES AGREEMENT

This Amended and Restated Shared Services Agreement (as.-amended_, modified, waived,
supplemented or restated from time to time in accordance with the terms hereof, this
“Agreement™), dated. effective as of January 1, 2018, is’ entered into by and between NexPoint
Advisors; L.P,, a Delaware limited partnershlp, as the management company hereunder (in such
capacity, the “Management Company™}, and nghland Capital Management, L.P., a Delaware
limited partnership (“Highland™), as the staff and services provider hereunder (in such capacity,
the “Staff and Services Provider” and together with the Management Company, the “Parties™).

RECITALS

WHEREAS, the Staff and Services Provider is a registered investment adviser under the
Investnient Advisers Act of 1940, as amended (the “Advisers Act™);

WHEREAS, the Staff and Services Provider and the Management Company aré engaged
in the business of providing investment management services;

_ WHEREAS, the Parties entered into thaf certain Shared Services Agreement, dated
effective as of January 1, 2013 (the “Oxigingl Agreement’™);

WHEREAS, the Parties desire to amend and restated the Original Agreement and the Staff
and Services Provider is hereby being retained to provide certain back-and middle-office services
and administrative, infrastructure and other services to assist the Management Compary in
conducting its business, and the Staff and Services Provider is willing to make such services
available to the Management Company, in éach case, on the terms and conditions hereof;

WHEREAS, the Management Company may employ certain individuals to perform
portfolio selection and asset mariagement functions for the Management Company, and certain of
these individuals may also be employed simultaneously by the Staff and Services Provider during,
their employment with the Management Company; and

WHEREAS, each Person employed by both the Management Company and the Staff and
Services Provider as deseribed above (each, a “Shared Employee™), if any; is and shall be identified
on the books and records of each of the Management Company and the Staff and Services Provider
(as amended, modified, suppleménted or restated from time: to time).

NOW, THEREFORE, for good and valuable consideration, the teceipt and sufficiency of
which is hereby acknowledged, the Parti¢s hereby agree, and the Original Agreement is hereby
amended, restated and replaced in its entirety as follows.

ARTICLE I

DEFINITIONS

Section 1.01  Certain Defined Terms. As used in this Agreement, the following terms
shall have the following meanings:
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“Affiliate™ shall mean with respect to a Pérson, any other Person that directly, of indirectly
through one or more intermediaries, controls, is controlled by, or is-under common control with
the first Person. The term “control” means (i) the legal or beneficial ownership of securities
representing a majority of the voting power of any person or (i) the possession, ditectly or-
indirectly, of the power to direct or cause the direction of the management and policies of a person,
whether by coritract or othérwise.

“Applicable Asset Criteria and Concentrations” means any applicable eligibility criteria,
portfolio concentration limits and other similar criteria or limits which the Managethent Company
instructs in writing to the Staff and Services Provider in respect of the Portfolio or one or more
Accounts, as such criteria or limits may be modified, amended or supplemented from time fo time
in writing by the-Management Company;

‘Apphcable Law” shall mean, with respect to-any Person or property of such Person, any
action, code, consent decree, constitution, decree, directive, enactment, finding, guideline, law,
injuncétion, interpretation, judgment, order, ordinance, policy statement; proclamation, formal
guidance, plomulgatwn regulation, requ.urement rule, 1ule of law, rule of public policy, setflement
agreement, statute, writ, of any particular section, part ot provision thereof of any Governmental
Authority to which the Person in question is subject or by which it-or any of its property is bound.

“Client or Account™ shall mean any find, client or account advised by the Management
Company, a§ applicable.

“Covered Person” shall mean the Staff and Services Provider, any of its Affiliates, and any
of their respective managers, members, principals, partners, directors, officers, ._shareho_lde_rs,.
employees and dgents (but shall not include the Management Company, its subsidiaries or
membet(s) and any managers, members, principals, partners, directors; officers, shareholders,
employees and agents of the Management Company or its subsidiaries or membet(s) (in their
capacity as such)).

“Governmental Authority” shall mean (i) any government or quasi-governmental authority
or political subdivision thereof, whether national, state, courity, municipal or regional, whether
U.S. or non-U.8.; (ii) any agency, 1egulat0r, arbitrator, board body, branch, bureau, commission,
corporation, de_partment master, mediator, panel, referee; system or instrumentality of any such
government, political subdivision or other government or quasi-government entity, whether non-
U.S. or U.S,; and (iii} any court, whether U.S. or non-U.S.

“Indebtedness” shall mean: (a) all indebtedness for borrowed money and all otlier
obligations, contingent.or otherwise, with respect to surety bonds, guarantees of borrowed money,
letters of credit and bankers’ aceeptances whether or not matured, and hedges and other deiivative
contracts and financial instruments; (b) all obligations evidenced by notes, bonds, debentures; or
similar histruments, or incurred under bank guaranty or letter of credit facilities or credit
agreements; (c) all indebtedness créated or arising under any conditional sale or other title retention
agreement with respectto any property of the Management Company or any subsidiary; (d) all
capital lease obligations; (e) all indebtedness guarariteed by Such Pérson or any of its subsidiaiies;
and () all indebtedness guaranteed by such Person or any of its subsidiaries.
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“Operating.Guidelines” means any operating guidelines attached to any portfolio
management agreement, investment management agreement. or similar agreement entered into
between the Management Company and a Client or Account.

“Portfolio” means the portfolio of securities and other assets, including without limitation,
financial instruments, equity investinients, collateral lean obligations, debt securities, preferred
return notes and other similar obligations heid directly or indireetly by, or on behalf of, Clients
and Accounts from time fo time;

“Securities Act” shall mean the Securities Act of 1933, as amended.

Section 1.02  Interpretation. The following rules apply tothe.use of defined terms and.
the interpretation of this Agreement: (i) the singular includes the plural and the plural includes the
singular; (if) “or” is not exclusive (unless preceded by “either”) and “include” and “including” are
not limiting; (iii) unless the context otherwise requires, references to agreements shall be deemed
to mean and include such agréements ag the same may be amended, supplemented, waived and
otherwise madified from time to time; (iv) a reference to a law includés -any amendment or
modification to such law and any rules or regulations issued thereunder or any law enacted in
substitution or replacement therefor; (v) atéference to a Person includes its stccessors and assighs;
(vi)a reference to a Section without further reference is to the relevant Section of this Agreement;
(vii) the headings of the Sections and subsections are for convenience and shall not affect the
meaning of this Agreement; .(Vm_) wrltmg , “written” and comparable terms refer to printing,
typing, lithography and other shall mean of reproducing words in a visible form (including
telefacsithile and electroni¢ mail); (ix) “herecf”, “hérein”, “hereunder™ and comparable terms refer
to the entire instrument in which ‘such terms are used and not to any particular article, section or
other subdivision thereof or dttachment thereto; and (X) references to any gender include any other
gender, masculine, feminine or neuter, as the context requires.

ARTICLE II
SERVICES

 Section2.01 General Authoritv. Highland is hereby appointed as Staff and Services
Provider for the purpose of providing such services and assistance as the Management Company
may request from time to time to, and if applicable, to make available the Shared Employees to,
the Management Company in accordance with and subject to the provisions of this Agreement.and
the Staff and Services Provider hereby accepts such appointment. The Staff and Services Provider
hereby agrees to such engagement during the term hereof and to render the-services deseribed
herein for the compensation provided herein, sub}ect to the limitations contained herein.

Section 2.02  Provision of Serviges. Without limiting the generality of Section 2.01 and
subject to Section 2.04 (Applicable Asset Criteria and Concentrations) below, the Staff and
Services Provider hiereby agrees, from the date hereof, to provide the following back~ and middle-
office services and administrative, infrastructure and other services to the Management Company.

(a)  Back- and Mfdd[e;@fﬁce.:-_Assist'emce aiid advice with respect to' back- and
middle-office functions including, but not limited to, investment research, trade desk services,

(W3]
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including trade exécution and settlement, finance and accounting, payments, eperations, book
keeping, cash management, cash forecasting, accounts payable, accounts receivable, expense
reimbursement, vendor inanagement, and information technology (including, without limitation,
general suppoit and maintenance (OMS, development, support), telecor (cellphones, telephones
and broadband) and WSO);

(b)  Legal/Compliance/Risk Analysis. Assistance and advice with réspect to
legal issues, litigation support, management of outside counsel, comphance support and
implementation and general risk analysis;

() Tax. Assistance and advice with respect to-tax audit support, tax planning
and tax preparation and filing.

(d) Management of Clients and dccounts. Assistance and advice with respect
to (i) the adherence to Operating Guidelines by the Management Comnipany, and (i) performing
any obligations of the Management Company under or in connection with any back- and middle-
office function set forth in any pdrtfolio. management agreement, investment management
agreement or similar agieement in effect between the Management. Company and any Client or
Account from time to time. '

(®) Valuation, Advice relating to the appointment of suitable third parties to
provide: valuations on assets comprising the: Portfolio and including, but not limited to, such
valuations required to facilitate the preparation of financial statéments by the Management
Company or the provision of valuations in connection with, or preparation of reports otherwise
relating to, a Client or Account for which the Management Company serves as-portfolio manager
or investment manager or in a similar capacity;

(f) Execution and Documentation. Assistancerelating o the negotiation of the:
terms of, and the execution and delivery by the Management Company of, any and all documents.
which the Management Company considers 1o.be necessary in connéection with the acquisition and
disposition of an asset in the Portfolio by the Management Company or a. Client -or Account
managed by the Management Company, transactions inivolving the Management Company or &
Client or Account managed by the Management Company, and any other rights and obligations of
the Management Company or a Client or Account managed by the Management Company;

8) Mu keting. Provide access to marketing team representatives to assist with
the marketing of the Management Company and any specified Clients or Accounts managed by
the Management Company conditional on the Management Company’s agreement that any
incentive compensation related to such matketing shall be borne by the Management Company;

() Reporiing. Assistance refating to any reporting the Management Company
is required to make in relation to the Portfolio or any Client or Account; including reporis relating
to (i) credit facility reporting and pmchasee, sales, liquidations, acquisitions, disposals,
substitutions and exchanges of assets in the Portfolio, (ii} the requirements of an applicable
regulator, or (iii) other type of reporting which the Management Company and. Staff and Services
Provider may agree from time to time;
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(i) Administrative Services. The provision of office space, information
technology services and equipment, infrastructure, rent and parking. and other related services
requested or utilized by the Management Company from time to time;

G) Shared Employees. To the extent -applicable, the provision of Shared
Employees and such additional human capital as may be mutually agleed by the Management
Company and the Staff and Services Provider in accordance with the provisions of Section 2.03
hereof;

(k)  Ancillary Services. Assistance and advice on all things ancillary or
incidental to the foregoing; and

9] Other. Assistance and advice relating to such other back- and middle-office
services in connection with the day-to-day business of the Management Company as the
Management Company and the Staff and Services Provider may from time to time agree.

For the avoidance of doubt, none of the services contemplated hereunder shall corstitute
investment advisory services, and the: Staff & Services Provider shall not provide any advice to-
the Management Company or perform any duties on behalf of the Management Company, other
than the back- and middle-office services contemplated herein, with respect to (a) the ‘general
management of the Management Company, its business or _ac._tlvltles, (b) the initiation or.
structuring of any Client or -Account or:similar securitization, (¢) the. substantive investment
management decisions-with respeet to any Client or Account or any related collateral obligations
or securitization, (d) the actual selection of any collateral obligation or assets by the Management.
Company, (e) binding recommendations as to any disposal of or amendiment to any Collateral
Obligation or (f) any SImllar functions.

Section 2.03  Shared Emiplovees.

(a) The Staff and Services Provider hereby agrees and consents that each
Shared Employee, if any, shall be employed by the Management Company, and the Management
Company hereby agrees and conserits that each Shared Employee shall be employed by the Staff
and Services Provider: Except as may otherwise separately be agreed in writing between the:
applicable Shared Emiployee and the Management Company and/or the Staff and Services
Provider, in each of their discretion, each Shared Employee is an at-will employee and no
guaranteed employment or other employment arrangement is agreed or implied by this Agreement.
with respect to any Shared Employee, and for avoidance of doubt this Agreement shall not amend,
limit, eonstrain or modify in any way the employment arrangements as between any Shared
Employee and the Staff and Services Provider or #s between any Shared Employee and the
Management Company, it being understood that the Management Company may enter into a short-
form employment agreement with any Shared Employee memorializing such Shared Employee’s
status das an employee of the Management Company. To the extent apphcable the- Staff and
Services-Provider shall ensure that the Management Company has sufficient access to the Shared
Employees so that the Shared Employees spend adequate time to p1ov1de the services required
hereunder. The Staff and Services Provider may also employ the services of persons other than
the Specified- Persons as it deenis fit in its sole discretion
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_ (b)  Notwithstanding that the Shared Employees, if any, shall be employed by
both the Staff and Services Provider and the Management Company, the Parties acknowledge and
agrée that any dnd all salary and benefits of each Shared Employee shall be paid exclusively by
the Staff and Services Provider and shall not be paid or borne by the Management Company and
no additional-amounts in connection therewith shall be due from the Management Company to the
Staff and Services Provider,

(¢)  To the extent that a Shared Employee participates in the rendering. of
services to the Management Company’s clients, the Shared Employee shall be subject to the
oversight and control of the Management Company ‘and such services shall be provided by the
Shared Employee exclusively in his- or her (_;apac_ity as a “supervised person” of, or “person
associated with”, the Management Company (as such terms are defined in Sections 202()(25) and
202(a)(17), respectively, of the Advisers Act),

(d) Each Party may continue to oversee, supervise and manage the services of
each Shared Employee in order to (1) ensure conipliance with the Party’s compliance policies and
procedures, (2) ensure compliance-with regulations applicable to the Party and (3) protect the
interests of the Party and its clients; provided that Staff and Services Provider shall (A) cooperate
with the Management Company’s supervisory efforts and (B) make periodic reports to the
Management Company regarding the adherence of Shared Employees to Applicable Law,
ineluding but not firhited 10 the 1940 Act, the Advisérs Act and thé United States Comimodity
Exchange Act of 1936, as amended, in performing the services hereunder.

(e) Where a Shared Employee provxdeb services hereunder through both
Parties, the Parties shall coopetate to énsure that all such services are performed consisteritly with
Applicable Law and relevant compliance controls and procedures designed.to prevent, among
other things, breaches in information security or the communication of ¢onfidential, proprietary or
material non-public information.

(D The Siaff and Services Provider shall ensure that each Shared Employee has
any registrations, qualifications and/or licenses necessary to provide the services hereunder.

(g)  The Parties will cooperate to ensure that information about the Shared
Employees is adequately and appropriately disclosed to clients, investors (and potential investors),
investment banks operating as initial purchaser or placément agent with respect to any Client or
Account, and regulators, as applicable. To facilitate such disclosure, the Staff and Services.
Provider agrees to provide, or cause to be provided, to the Management Company such information
asis-deemed by the Management Company to be necessary or appropriate with respect to the Staff
and Services Provider and. the Shared Employees (including, but not limited to, biographical
information about each Shared Employee).

(hy  The Parties shall cooperate to ensure that, when se required, each has
adopted a Code of Ethics mieeting the requirements of the Advisers Act (“Code of Ethicg™) that is
consistent with applicable faw and which is substantially similar to the other Party’s Code of
Lthics.



Case 3:21-cv-00880-C Document 1-3 Filed 04/18/21 Page 64 of 259 PagelD 88

(1) The Staff and Services Pr ovider shiall make rcasonably available for use by
the Management Company, ineluding through Shared Employees providing services pursuant to:
this Agreeinent, any relevant intellectual property and systems necessary for the provision of the
services hereunder,

M The Staft and Services Provider shall require that each Shared Employee:

(i) certify that he or she is subject to, and has been p10v1ded with, a
copy of each Party’s Code of Ethics and will make such reports, and seek prior clearance
for such actions and activitics, as may be required under the Codes of Ethics;

| (i)  'be subject to-the supervision and oversight of each Party’s officers
and directors, including without limitation its Chief Compliance: Officer (“CCO"-"_), which.
CCO may be the same Person, with respect to the services provided to that Party or:its,
clients;

(iif)  provide services hereunder and take actions hereunder only as
approved by the Management Conipany;.

(iv)  provide any information requested by a Party, as necessary to
comply with applicable disclosure or regulatory obligations;

(v) to the extent authorized to transact on behalf of the Management
Company or a Client or Account; take reasonable steps to ensure that any such transaction
is consistent with any policies and procedures that may be-established by the Parties and
all Applicable Asset Criteria and Cornicentrations; and

(vi)  act, at all times, in & manner consisient with the fiduciary duties and
standard of care owed by the Management Company to its members and direct or indirect
investors or to a Client or Account as well as clients of Staff and Services Provider by
seeking to ensure that,-among other things, information about any investment advisoly or
trading activity applicable to a particular elient or group of clients-is not used to benéfit the
Shared Employee, any Party or any other client or group of clients in contravention of such
fiduciary duties or _s__ta_nd_ard of .care,

(k)  Unless -spec‘iﬁ:cal-ly- authorized to do so, or appointed as an officer of
authorized person of the Management Company with such authority, no Shared Employee may-
contract on behalf or in the name of the Mandgement Company, acting as principal.

Section 2.04  Applicable Asset Criteria and Concentrations. The Management Company
will promptly inform the Staff and Services Provider in writing of any Applicable Asset Criteria
and Con¢entrations to which it agrees from time to time and the Staff and Services Provider shall
take such Applicable Asset Criteria and Coneentrations. into account when p10V1dm_g assistance
and advice in accordance with Section 2.02 above and any other assistance or advice provided in
accordance with this. Agreement.

Section 2.05  Compliance with Management Company Policies and Procedures. The
Management Company will from time to time provide the Staff*and Services Provider and the
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Shared Employees, if any, with any policy and procedure documentation which it establishes
internally and to which it is bound to adhere in conducting its business pursuant to regulation,
contract or otherwise. Subject to any other limitations in this Agreemeént, the Staff and Services
Provider will uge reasonable efforts to ensure any services it and the Shared Employees provide
pursuant to this. Agreement complies with or takes account of such internal policies and
procedures,

Section.2.06 Authority. The Staff and Services Provider’s scope of assistance and advice
hereunder is limited to the services specifically piovided for in this Agreement. The Staff and
Services Provider shall not assume or be deemed to assume any tights or obligations. of the
Managemenl Company under any other document or agreement to which the Management
Company is a party. Notwithstanding any other eéxpress or implied provision to the contrary in
this Agreement, the activities of the Staff'and Services Provider pursuant to this: Agreement shall
b subject to the overall policies of the Management Cormpany, as notified to the Staff and Services
Provider from fime to time. The Staff and Services Provider shall not have any duties or
obligations to the Management Company unless those duties and obligations are specifically
provided for in this Agreement (or in any amendmient, modification or novation hereto or hereof
to which the Staff and Services Provider is a party).

Section 2.07 Third Parties.

(a) The Staff and Services Provider may employ third parties, including its
affiliates, to render advice, provide assistance and to perform any of its duties under this
Agreement; provided that notwithstanding the employnient of third parties for any such purpose,
the Staff and Services Provider shall not be relieved of any of its obligations or liabilities: under
this Agreement.

(by In prowdlng services hereunder, the Staff and Services Provider may rely
in good faith upon and will incur no ]1ab111ty for relymg upon advice of: nationally recognized
counsel (which may be counsel for the Management Company, a Client or Account or any Affiliate
of the foregoing), accountants or othier advisers.as the Staff and Services Provider detertnines, in
its sole discretion, is reasonably appropriate in connection with the services provided by the Staff
and Services Provider under this' Agréement.

Section 2.08 Management COmpany to Cooperate with the Staff'and Services Provider.
In furtherance of the Staff and Services Provider’s obligations under this Agreement the.
Management Company shall cooperate with, provide to, and fully inform the Staff and Services
Provider of, any and all documents and:information the Staff and Services Provider reasonably
requires to perform its obligations under this Agreement.

Section 2.09  Power of Attorney. If the Management Comparny considers it necessary for
the provision by the Staff and Services Provider of the assistance and advice under this Agreement
(after consultation with the Staff and Services Provider), it may appeint the Staff and Services
Provider as its true and lawful agent and attorney, with full power and authority in its name to-sign,
execute, eertify, swear to, acknowledge, deliver, file, receive and record any and all documents.
that the Staff and Services Provider reasonably deems appropriate or necessary in connection with.
the execution and settlement of acquisitions of asséts as directed by the Management Company




Case 3:21-cv-00880-C Document 1-3 Filed 04/18/21 Page 66 of 259 PagelD 90

and the Staff and Services Provider’s powers and duties hereunder (which for the aveidande of
doubt shall in no way involve the discretion and/or authority of the Management Company with
regpect fo investments). Any such power shall be revocable in the sole discretion of tlie
Management Company.

ARTICLE III
CONSIDERATION AND EXPENSES
_ Section 3.01  Consideration. A compensation for its performance of its obligations as
Staff and Services Provider under this Agreement, the.Staff-and Services Provider will be entitled

to-receive a flat fee-of $168,000 per month (the “Staff and Services Fee™), payable monthly in
advance on the first business day of each month.

Section 3.02  Costs and Expenses, Each party shall bear its own expenses; provided that
the Management Company shall reimburse the Staff and Services Provider for any and all costs
and expenses that may be borne properly by the Management Compaiy.

Section 3.03 Deferral. Notwithstanding anything to the contrary contained herein, if on
any date the Management Company determines that it would not have sufficient funds available
10 it to make a payment of Indebtedness, it shall have the right to defer any all and amounts payable
to the Staff and Services Provider pursuant to this Agreement, including any fees and expenses;
provided that the Management Company shall promptly pay all such amounts on the first date
thereafter that sufficient amounts exist to make payment thereof.

ARTICLE IV
REPRESENTATIONS AND COVENANTS

Section 4.01 Representations: Each of the Parties héreto represents and warrants that:

(@) It has. full power and authority to execute and deliver, and to perform its
obligations under, this Agreement;

(b}  this Agreement has been duly authorized, executed and delivered by it and
constitutes its valid and binding, obligation, enforceable in accordance with its terms except as the
enforceability hereof may be subject to (i) bankruptey, insolvency, reorganization moratorinm,
receivership, conservatorship or other similar laws how or hereafter in efféct relating to cteditors’
rights and (ii) general principles.of equity (1'.egard1e'ss_ of whether such enforcement is considered
in-a proceeding, in equity or at law); o

(©) no-¢onsent, approval, anthorization or-or der of or declaratiof. or fllmg with
any Governmental Authority is requlred far the execution of this"Agreement or the: performance
by it of its duties heteunder, exeept such as have been duly rade-or obtained; and

(d)  neither the execution and delivery of this Agreement nor the fulfillment of
tlie terms hereof conflicts with or results in a breach or violation of any of the terms or provisions
of; or constitutes a default under, (i) its constituting and organizational documents; or (ii) the terms:
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of any miaterial indenture, contract, lease, mortgage, deed of trust, note, agreement or other
evidence of indebtedness or other material agreement, obligation, condition, covenant or
instrument to which it is a party of by which it is bound.

ARTICLE V

COVENANTS

Section' 5.01 Compliance: Advisory Restrictions.

(a) The Staff and Services Provider shall reasonably cooperate with the
Management Company in connection with the Management Company®s compliance with its
nolicies and procedures relating to oversight of the Staff and Services Provider, Specifically, the.
Staff and Services Provider agrees that it wil] provide the Management Company with reasonable.
access to information relating to the performance of Staff and Services Provider's obligations
under this Agreement.

(b)  This Agreement is-not intended to and shall not constitute an assighment,
pledge or transfer of any portfolio management agreement or any part thereof. Itis the express
intention of the parties heteto that this Agreement and all services performed hereunder comply in
all respects with all (a) applicable contractual provisions and restrictions contained in each
portiolio management agreement, investment management agreement or similar agrecment and
each document contemplated thereby; and (b) Applicable Laws (collectively, the “Advisory
Restrictions”™). If any prowsmn of this Agreement is determined to be in violation of any Advisory
Restriction, then the services to be provided under this Agreement shall automatically be limited
without action by any pérson or entity, réduced or modified to the extent necessary and appropriate
to be enforceable to the-maximum extent permitted by such Advisory Restriction. '

Section 5.02 Records; Confidentiality.

_ The Staff and Services Provider shall maintain or catse to be maintained
appropriate books of account and records-relating to its services. performed hereunder, and such
books of account and records shall be accessible for inspection by representatives of the
Management Company and its accountants and other agents at any time during normal business
hours and upon not less than three (3) Business Days’ prior notice; provided that the Staff and
Services Provider shall not be-obligated to provide access to any non-public information if it in
good faith determines that the disclosure of such information would violate any applicable law,
regulation or contractual arfangemenit.

The Staff and Services Provider shall follow its customary procedures to keep
confidential any and all. information obtained in connection with the services rendered hereunder
that is either (a) of'a type that would ordinatily be. consideted proprietary or c¢onfidential, such as
information concerning. the. composition of assets, rates of return, credif quality, structure or
ownership of securities, or (b) designated as confidential obtained in conriection with the services
rendered by the Staff and Services Provider hereunder and shall not disclose any such information
to non-affiliated third parties, except (i) with the prior written consent of the Management
Company, (ii) such information as a rating agency shall reasonably request in connection with its

10
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rating of notes issued by a CLO or supplying credit estimates on any.obligation included in the:
Portfolio, (iif) in conneciion with establishing trading or investment accounts or otherwise in
contiection with effecting transactions on behalf of the Management Company or any Client or
Account for which the Management Company serves as portfolio manager ot investment manager
or.in a similar capacity, (iv) as-required by (A) Applicable Law-or (B) the rules or regulations of
any selfiregulating ofganization, body or official having jurisdiction over the Staff-and Setvices
Provider or any of its Affiliates, (v) to its professional advisors. (mcludmg, without limitation,

legal, tax and accounting advisors), (vi) such information as shall have been publicly dlsclosed_
other than in known violation of this Agréement or shall have been obtained by the Staff and
Services Provider on a non-confidential basis, (vii) such information as is necessary or-appropriate
to disclose so' that the Staff and Services Provider may perform its duties hereunder, (viii) as
expressly permitted in the final offering memorandum or any definitive. transaction documents
relating to any Client or Account, (ix) information relating to performance of the Portfolio as may:
be used by the Staff and Services Provider in the ordinary course of its business ot (%x) such
information as is Ioutmely disclosed to the trustee, custodian or collateral administrator of any
Client or Account in connection with such trustee’s, custodian’s or collateral administrator’s
performance of its obli gations under the transaction documents related to such Client or Account.

Notwithstanding the foregoing, it is agréed that the Staff and ‘Services Provider may disclose
without the consent of any Person (1) that it is serving as staff and services provider to the
Management Company, (2) the nature, aggregate principal amount and overall performance of the
Portfolio, (3) the amount ‘of earnings on the Portfolio, (4) such other information about the
Management Company, the Portfolio and the Clients or Accounts as is customarily disclosed by
staff and services providers to management vehicles similar to the Management Company, and (5)
the United States federal income tax treatment and United Statés federal incotne tax striicture of
the transactions contemplated by this Agreement and the related documents and all materials of
any kind (including opinions and other tax analyses) thal are provided to them reélafing to such
United States federal income tax treatment and United States income tax structure. This
authorization to disclose the U.S: tax treatment and tax structure does not permit disclosure of
information identifying the Staff and Services Provider, the Clients ot Accounts or any othef party
to the transactions contemplated by this Agreement (except to the exfent such information s
relevant to U.S. tax structure or tax treatment.of sach transactions).

ARTICLE VI
EXCULPATION AND INDEMNIFICATION

Section 6.01  Standard of Care. Except as otherwise expressly provided herein, cach
Covered Person shall discharge its duties under this. Agreement with the care, skill, prudence and
diligenice under the circumstances then prevailing that a pradent person acting in a like capacity
and familiar with such matters would use in the conduct of an enterprise of a like character and
with like aims. To the extent not ificonisistent with the foregoing, each Covered Person shall follow-
its customary standards, policies and procedures in performing its duties hereunder. No Cevered
Person shall deal with the income or assets of the Management Company in such Covered Person’s
own interest or for its own account. Each Covered Person in its respective sole and absolute
discretion may separately-engage or invest in any other-business ventures, including those that may’
be in competition with the Management Company, and the Management-Company will not have
any rights in or to such ventures or the iricome or profits derived therefrom

11
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Section 6.02 Exculpation. To the fullest extent pérmitted by law, no Covered Person will
be liable to the Management Company, any Member, or any shareholder, partner or member
thereof, for (i) any acts or omissions by such Covered Person arising out of or in connection with
the conduct of the business of the Management Company or its General Partner, or any investment
made or held by the Management Company or its General Partner, unless it is detérmined
ultimately by a court of competent _]uusdlctlon in a-final nonappealable judgment, to be the result
of gross negligence or to constitute fraud or willful misconduct (as interpreted under the laws of
the State of Delaware) (cach a “Disabling Conduct™) on the part of such Covered Person, (if) any
act or omission of any Investor, (iii) amy mistake, grossnegligence, misconduct or bad faith of any
employee, broker, administrator or other agent or representative of such Covered Person, provided
that such employcc broker; administrator or agent was selected, engaged or retained by or on
behalf of such Covered Person with reasonable care, or {iv) any consequential (including loss of
profit), indirect, special or punitive damages. To the extent that, at law ot in equity, any Covered
Person has duties (including fiduciary duties) and liabilities relating thereto to the Management
Company or any Membér, no Covered Pérson acting under this Agreement shall be liable to the
Management Company or to any such Member for its good-faith reliance on the provisions of this
Agreement. The exculpations set forth in this Section 6.02 shall exculpate any Covered Person
regardless of such Covered Person’s sole, comparative, joint, ‘concurrent, or subséquent
negligence.

To the fullest extent permitted by law; no Covered Person shall have any personal liability
to the Management Company or any Member solely by reason of any chanige in U.S, federal, state
or local or foreign income tax laws, or in interpretations thereof, as they apply 1o the Management
Company or the Members, whether the change occurs through legislative, judicial or
administrative action.

Any Covered Person in its sole and absolute discretion may consult [egal counsel,
accountants or other advisers selected by it, and any -act br oniission takén, or made in good faith
by such Person on behalf of the Management Company or in furtherance ‘of the business of the
Management Company in good-faith reliance on and in accordance with tlie advice of sich
counsel, accountants or other-advisers shall be full justification for the act or omission, and to the
fullest ex_tent' permitted by applicable law, no Covered Person shall be liable to the Management
Company or any Member in so acting 6r omitting to act if such cotmsel;, accountants or other
advisers were selected, engaged or retained with reasonable care.

Section 6.03 Indemnification by the Managemént Company. The Management
Comipany shall and hereby does, to the fullest extent permitted by applicable law, indemnify and

hold harmless any Covered Person from and'against any and all elaims, causes of action (including,
but miot lirhited to, strict liability, negligence, statutory vielatien, regulatory violation, breach of
contract, and all other torts and claims arising under common law), demands, liabilities, costs,
expenses, damages, losses, suits, proceedings, judgments, assessments, actions and other
liabilities, whether JudICIal adm1n1strat1ve ‘investigative or otherwise, of whatever nature, known.
or unknown, liquidated or unliquidated (“Claims”), that may -accrue to or be-incurred by any
Covered Person, or in which any Covéred Person may become involved, as a party or otherwise,
or with which any Covered Person may be threatened, rélating to or arising out of thé investment
or other activities of the Management Company or:its General Partner, or activilies undertaken in
connection with the Management Company or its General Partner, or otherwise relating to or

12.
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arising out of this Agreement, including amounts paid in satisfaction of judgments, in compromise
or as fines or penalties, and attorneys’ fees and expenses incurred in comnéction with the
preparation for or defense or disposition of any investigation, action, suit, arbitration or other
proceeding (a “Proceeding”), whether civil or criminal (all of such Claims, amounts and expenses
referred to therein are referred to collectively as “Damages™), except to the extent that it shall have
been determined ultimately by a court of competent jurisdiction, in a final nonappealable
judgment, that such Damages arose primarily from Disabling Conduct of such Covered Person,

The termination of any Proeeeding. by settlement, judgment, order, conviction or upon a plea of
nolo contendere or its equivalent shall not, of itself, create a presumption that any Damages relating:
to such settlement, judgment, order; conviction or plea of nolo contendere or its equivalent or
otherwise relating to such Proceeding arose primarily from Disabling Conduct of any Covered
Persons. Any Covered Person shall be indemnified under the terms of this Section 6.03 fegardiess
of such Covered Person’s sole, comparative, joint, concurrent, or subsequent negligence.

Expenses (including atforneys” fees) incurred by a Covered Person in defense or seftlement
of any Claim that may be subject to a right of indemnification hefeunder shall be advanced by the
Management Company prior to the final disposition thereof npon receipt of & written undertaking
by or on behalf of the Covered Person to repay the amount advanced to the extent that it _s_hallzbe_
determined ultimately by a court of competent jurisdiction that the Covered Person is niot entitled
to be indemnified hereunder. The right of any Covered Persons to the indemnification provided
herein shall be cumulative of, and in addition to, any and all rights to which the Covered Person
may otherwise be entitled by contract or-as a matter of law or equity and shall be extended to the
Covered Person’s successors, assigns and legal representatives. Any judgments against the
Managemeént Company and/or any Covered Persons in respect of which such Covered Person is
entitled to indemnification shall first be satisfied from the assets of the Management Company,
including Drawdowns, before such Covered Person is responsible therefor.,.

Notwithstanding any provision of this Agreement to the contrary, the provisions of this.
Section 6.03 shall not be construed so as te provide for the indemnification of any Covered Person
for any liability (including liability under Federal securities laws which, under certain
circumstances, impose. liability even on persons that act in good faith), to the extent (but enly to
the extent) that such indemnification would be in violation of applicable law, but shall be construed
so as to effectuate the provisions of this Section 6.03 to the fullest extent permitted by law.

Section 6.04 Other Sources of Recovery ete. The indemnification rights set forth in
Section 6.03 are in additien to, and shall not exclude, limit or otherwise adversely affect, any other
indemnification or similar rights to which any Covered Person may be entitled. If and fo the extent
that other sources of reeovery (including proceeds of any applicable policies of insurance or
indemnification from’ any Person in which any of the Clients or Accounts has an investment) ate
available to any Covered Person, such Covered Person shall use reasonable efforts fo obtain
recovery from such other sources before the Company-shall be required to make any payment in
respect of its indemnification obligations hereunder; provided that, if such other recovery is not.
available without delay, the Covered Person shall be entitled to such payment by the Managemient
Company and the Management Company shall be entitled to reimbursement out of such other
recovery when and if obtained,
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Section 6.05  Rights_of Heirs. Successors and Assigns. The indemnification tights
provided '-b_y Section 6.03 shall. inure to the benefit of the heirs, executors, administrators,
suecessors and assigns of each Covered Person.

Section 6.06 Reliance. A Covered Person shall incur no liability to the Management.
Company or any Member in acting upon any signature or writing reasonably believed by him, her
or it to be genuine, and may rely in good faith oni a certificate signed by an officer of any Person
in order to ascertain any fact with respect to such Person or within such Person’s knowledge. Each
Covered Person may act directly or through his, her or its agents or attorneys.

ARTICLE VII
TERMINATION

Section 7.01  Termination. Either Party may terminate this Agreement at any time upon
at least thirty (30) days’ written notice to the other.

ARTICLE VIII
MISCELLANEOUS

Section 8.01 Amendrhents. This Agreement inay not be amendéd or modified exeept by
an insttument in writing signed by each Party.

Section'8,.02 Assienment and Delegation..

(a) Neither Party may assign, pledge, grant or otherwise encumber or transfer
all or any part of its rights or responsibilities under this Agreement, in whole or in part, except (i)
as provided in-clauses (b} and (¢) of this Section 8.02, without the prior written consent of the other
Party and (ii) in accordance with Applicablé Law.

(b) Excep‘t as otherwise provided in. this Section 8.02, the Staff and Services.
Provider may not assign its rlghts or responsibilities under this Agreement unless (i) the
Managenent Company conserits in writing thereto and (if) such-assignment is made in accordance
with Applicable Law.

(¢c)  The Staff and Services Provider may, without satisfying any of the
conditions of Section 8. 02(a) other than ¢lause (i1) thereof, (1) assign any-ofits rights or obligations
under this Agreement to an Affiliate; provided that. such Affiliate (i) has demonstrated ability,
whether 4s an entity or by its principals and employees, to professionally-and competently perform
duties-similar to those imposed upon the Staff and Services Provider pursuant to this Agreement:
and (i) has the legal right arid capagcity to act as Staff'and Services Provider under this Agreement,
or (2) enter into (or have its parent enter into) any consolidation or amalgamation with, or merger
with or into, or transfer of all or substantially all of its assets 1o, another entity; provided that, at
the time of such consolidation, merger, ‘amalgamation ot transfer the resulting, surviving or
transferee entity assumes. all the obligations of the Staff and Services Provider under this
Agreement generally (whether by operation of law or by contlact) and the other entity is a
continuation of the Staff and Services Provider in another corporate or-similar form and has

14
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substanually the sarne staff; provided further that the Staff and Services Provider shall deliver ten
(10) Business Days’ prior notice to the Management Company of any assignment or combination
made pursuant to this sentence, Upon the execution and delivery of any such assignment by the
assignee, the Staff and Services Provider will be released from further obligations pursuant to this
Agreement except to the extent expressly provided herein.

Section 8.03 Non-Recourse: Non-Petition.

(a) The Staff and Services Provider agrees that the payment of all amounts to
which it is-entitled pursuant to this Agreement shall be payable by the Management Company only
to the extent of assets held in the Portfolio.

(b) Notwithstanding anything to the contrary contained herein, the hablhly of
the Management Company to the Staff and Services Provider hereunder is limited in récourse o
the Poitfolio, and if the proceeds of the Portfolio followirig the liquidation thereof are insufficient
to meet the obligations of the Management Company hereunder in full, the Management Company
shall have no further liabilityin respect of any such outstanding obligations, and such obligations
and all claims of the Staff and Services Provider or any other Person agamst the Management
Company hereunder shall thereupon extinguish and not thereatter revive. The Staff and Services
Provider accepts that the obligations of the Management Company hereunder are the corporate
obligations of the Management Company and are not the obligations of any employee, member,
officer, director or administrator of the Management Company and no action may be taken against
any such Person in relation to the ¢bligations of the Management Company hereunder.

(c) Notwithstanding anything to the contrary contained herein, any Staff and
Services Provider agrees not to institute against, or join any other Pérson in instituting against, the
Management Company any bankruptcy, reorganization,. arrangement, insolvency, moraterium or
liquidation proceedings, or other proceedings under United States federal or state bankruptcy laws,
or sirnilar laws until at least ohe year and one day (o, if longer, the then apphcable preference
period plus one day) after the payment in full all amounts payable in respect of any Indebtedness
incurred to finance any portion of the Portfolio; provided that nothing in this provision shali
preclude, or be deemed to stop, the Staff and 'S_ervfiees Provider from taking any action prior to the
expiration of the aforementioned one year and one day period (or, if longer, the. applicable-
preference period then in effect plus one day) in (i) any case or proceeding voluntarily filed or
commenced by the Management Company, or (ii}. any involuntary insolvency proceeding filed or
comimenced against the Management Company by-a Person other than the Staff and Services
Provider.

(@ The Management Company hereby acknowledges-and agrees that the Staff
and Services Provider’s obligations hereurider shall be solély the: corporate obhgatlons of the Staff
and Services Provider, and are not the obligations of any employee, member, officer, director or
administrator of the Staff and Services Provider and no action may be taken against any. such
Person in relation to the obligations of the Staff"and Services Provider hereunder.

(e) The provisions of this Section 8.03 shall survive termination of this
Agreement for any reason whatsoever,
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Section 8.04 Governing Law,

{a) This Agreement shall be governed by, and construed in aceordance with,
the laws of the State of Texas, The Parties unconditionially and ifrevocably consent to the exclusive
jurisdiction of the courts located in the State of Texas and waive any objection with respect thereto,
for the purpose of any action, suit or proceeding arising out of or relating to this Agresment or the
transactions contemplated hereby.

(b)  The Parties irrevocably agree for the benefit of each other that the courts of
the State of Texas and the United States District Court located inthe Northern District of Texas in
Dallas are to have exclusive jurisdiction to settle- any dispuies (whether contractual: or non-
contractual) which may arise out of or in connection with this Agreement and that accordingly any
action drising out of or in connection therewith (together referred to as “Proceedings™) may be
brought in such courts. The Parties irrevocably submit to the jurisdiction of such courts and waive
atiy objection which they imay have now or hereafter to the laying of the venue of'any Proceedings:
in any such court and any claim that any Proceedings have been brought in an inconvenient forum
and further irrevocably agree that a judgment in any Proceedings brought in such courts shall be
conclusive and binding upon the Parties and may be enforced in the courts of any other jurisdiction.

Section 8.05 WAIVER OF JURY TRIAL. EACH OF THE PARTIES HERETO
HEREBY KNOWINGLY, VOLUNTARILY AND INTENTIONALLY WAIVES ANY RIGHTS
IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION BASED
HEREON, OR ARISING OUT OF, UNDER, OR IN CONNECTION WITH, THIS
AGREEMENT, EACH PARTY HERETO ACKNOWLEDGES AND AGREES THAT IT HAS
RECEIVED FULL AND SUFFICIENT CONSIDERATION FOR THIS PROVISION AND
THAT THIS PROVISION IS A MATERIAL INDUCEMENT FOR ITS ENTERING INTO THIS
AGREEMENT:

‘Section 8.06 Severability. The provisions of this. Agreement are independent -of and
severable from each other, afid no provision shall be affected or rendered invalid or utienforeeable
by virtue of the fact that for any reason any other or others of them may be invalid orunenforceable
in'whole or in part. Upon such determination that any-term or other provision is invalid, illegal or
incapable of being enforced, the Parties shall negotiate in good faith to modify this Agreentent so.
as to efféct the original intent of the Parties. '

‘Section 8.07 No Waiver. The performance of any condition or obllgatlon imposed upon
any Party may be waived only upon the written consent of the Parties. Such waiver shall be-limited
to. the terms thereof and shall not constitute a waiver of any other condition or ebligation of the
othet Party. Any failure by any Party td enforce any provision shall iiot constituté a waiver of that
or-any other prevision or this Agreement,

Section 8.08 Counterparts: This Agreement may be executed in any number of
counterparts by facsithile or other written or electronic form of communication, each of which
shall be deemed to be an original as against any Party whose signature appears thereon, and all of
which shall togéther constitute one and the same instrument.. This Agreement shall become
binding when one or more counterparts hereof, individually or taken together, shall bear the
signatures of all of the Parties reflected hercon as the signatories.
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Section 8.09 Third Party Beneficiaries. This Agreenient is for the sole benefit of the
Parties hereto and their permitted assigns and nothing herein express or implied shall give or be-
constriied to give to any Person, othei than the Parties hereto and such permitted assi gns, any legal
or equitable rights hereunder, For avoidance of doubt, this Agreement is not for the benefit or and
i$ not enforceable by any Shared Employee, Client or Account or any investor (directly or
indirectly) in the Management Company.

Section 8.10 No Partnership or Joint Venture. Nothing set forth in this Agreement shall.
constitute; or be construed to create, an employment relationship, a partnership or a joint venture
between the Parties. Except as expressly provided herein or in any other written agreement
between the Parties, no Party has any authority, express or implied, t6 bind or to incur liabilities
on behalf of, or in the name of, any other Party.

Section 8,11 Independent Contractor. Notwithstanding anything to the contrary,. the
Staff and Sérvices Provider shall be deenied to be an independent contractor and; éxcept as
expressly provided or authorized herein, shall have no authority to act for or represent the
Management Company or any Client or Account in which the Management Company acts as
portfolio manager or investment manager or in a similai capacity in any manner of otherwise be.
deemed an agent of the Management Company or-any Client or Account in which the Management.
Coriipany acts as portfolio manager or investrient manager ot in a similar capacity.

Se_c’ﬁOn 8.12 Wti.tten Disclosure Statement. The Management Company acknowledges
receipt of Part 2 of the:Staff'and Services Provider's Form ADV, as required by Rule 204-3 under.
the Advisers Act, on or before the date of execution of this Agreement.

Section 8.13 Headings. The descriptive headings contairied in this Agreement are for
convenience of reference only and shall not affect in any way the meaning or interpretation of this
Agreement.

Section 8.14 Entire Agreement. This Agreement constitutes.the entire agreement of the.
Parties with respect to the subject matter hereof and supersedes all prior agreements and
undertakings, both written and oral, between the Parties with respect to such subject matter.

Section 8.15 Naotices. Any notice or demand to any Party to be given, made or served
for any purposes under this Agreement shall be given, made of served by sending the same by
overnight mail or email transmission or by delivering it by hand as follows:

(@)  If to the Management Company:
NexPoint Advisors, L.P.
200 Crescerit Court

Suite 700 _
Dallas, TX 75201
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(b)  Iftothe Staff and Seérvices Provider:
Highland Capital Management, L.,
300 Crescent Court
Suite 700
Dallas, TX 75201

or to' such other address or email address as shall have been notified.to the other Parties.

[The remainder of this page intentional Zy left blank. ]
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IN WITNESS WHEREOF, each Party has caused this Agreement to be executed as of the
date hereof by its duly authorized representative,
NEXPOINT ADVISORS, L.P.

By: NexPoint Advisors GP, LLC, its
(General Partner

‘By: - :
Name: Frank Waterhouse
Title: Treasurer

HIGHLAND CAPITAL
MANAGEMENT, L.P.

By: Strand Advisors, Inc., its General
Partner

Name: Frank Waterhouse
Title: Treasurer
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SUB-ADVISORY AGREEMENT

This Sub-Advisory Agreement (as amended, modified, waived, supplemented or restated
from time to time in accordarice with the terms hercof, this “Agreement™), dated effective as of
January 1, 2018, is entered into by and between NexPoint Advisors, L.P., a Delaware limited
partnershlp, as the management company hercunder (in such capaclty the *Management
Company™), and Highland Capital Management, L.P., a Delaware limited partriership
(“Highland™), as the sub-advisor'hereunder (in such. capamty, the “Sub-Advisor™ and together- with
the Management Company, the “Parties™).

WHEREAS, the Management Company from time to time has entered and will enter into
pottfolio management agreements, investment management agreements and/or similar agreements
(edch such agreement as amended, modified, waived, supplemented or restated, subject in each
case 1o the requirements of Section 8, a “Management Agreement’) and related indentures, credit
agreements, collateral adininistration agreements, service agreements or other agreements (each
such agreement as amended, modified, waived, .supplemented or restated, subject in each ¢ase to
the requirements of Section 8, a “Related Agreement”), in each case as set forth on Appendix A
heteto, as amended from time 1o tirte, pursuant o which the Management Company has agreed o
provide portfolio and/or investment management services 1o certain funds and accounts (any such:
fund or account, an “Account”, and the assets comprising the portfolio of such Account, a
“Porifoho”) and

WHERFEAS, the Management Company and the Sub-Advisor desire to enter into this
Agreement i order te permit the Sub-Advisor to provide certain limited services to assist the
Management Company in performing certain obligations under the Management Agreements.and
Related Agreemerits.

NOW, THEREFORE, in consideration of the foregoing recitals, and the receipt of gdod:
and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the
Paities, infending to be Jegally bound, hereby agree as follows.

1. Avppointment: Limited Scone, of Services.

(a)  Highland is hereby appointed as Sub-Advisor to the Management Company
for the piirpose of assisting the Management Company in managing the Portfolios of each Account
pursuant 1o the related Management Agreement and Related Agreements, in each case that have
been included in the scope of this Agreement putsuant 1o the provisions of Section 8, subject to
the terms set forth' herein and subject to the supervision of the Management Company_, and
Highland hereby accepts such appointment.

(b) Without limiting the generality of the foregoing, the Sub-Advisor shall,
during the term and subjéct to the provisions of this Agreement:

) make recommendations to the Management Company in its capacity.
as portfolio manager, investmient managet oi -any Similar capacity for any
applicable Account as to the general composition and allocation of the Portfolio
with regpect to such Account among various types of secutities, the nature and
timing of the changes therein and the manner of implementing such. changes,
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Jincluding recommendations as: to the specific assets to. be. purchased, retained or-
sold by any such Account;

(i)  place orders with respect to, and arrange for, any-investment by or
on behalf of such Account (including executing and delivering all documents
relating to such Account®s investments on behalf of such Account or the
Management Conipany, as applicable), upon réceiving a proper instruction from
the Management Company;

(iii)  identify, evaluate and recommend to the Management Company, in
its-capacity as portfolio manager, investment manager or any similar capacity for
any applicable Account, and, if- apphcable ‘negotiate the structure. and/or terms of
investment opportunities within the specific investment strategy of the
Management Company for such Account;

(iv)  assist the Management Company in its capacity as pottfolio
manager, investmeit manager or any similar capacity for any applicable Account
in performing due diligence oni prospective Portfolio investments by such Account;

(v) provide information-to the Management Company in its capacity as
portfolio. manager, investment manager or any similar capacity for any apphcabie
Account regarding any investments to facilitate the monitoring and servicing of
such investments and, if requested. by the Management Company, provide
information to. assist in monitéring and servicing other investments- by such
Account;

(vi) -assist and advise the Management Company in its capacity as
pottfolio manager, investment manager or any similar capacity for.any ‘applicable
Account with respect to credit functions mcludmg, but not limited to, credit analysis
and market research arid analysis; and

(vii) assist the Management Company in performing any of its other
obligations or duties as portfolio manager, investment manager or any similar
capacity for any applicable Account.

The foregoing responsibilitics and obligations are collectively referred to herein as the “Services_.’-"

Notwithstanding the foregoing, all investment decisions will ultimately be the responsibility of,
and will be made by and at the sole discretion of; the Managemcnt Company, Furthermiore, the.
parties acknowledge- and agree that the Sub-Advisor shall be required to provide onty the services
expressly described in this Section 1(b), and shall have no respensibility hereunder to provide any
other services to the Management Company, including, but not limited to, admirnistrative,
management or similar services. '

(c) The Sub-Advisor agrees during the term hereof to furnish the Services on
the terms and conditions set forth herein and subject to the limitations contained herein. The Sub-
Advisor agrees that, in performing the Services, it will comply with all applicable obligations of
the M’anagement Company set forth in the Management. -A_greem‘en_fs and the Related Agreements.

2
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Inn addition, with respect te any obligation that would be part of the Services but for the fact that
the relevant Management Agreement or Related Agreemnient does not permit such obligation to be
delegated by the Management Company to the Sub-Advisor, the Sub-Advisor, upon request. in
writing by the Management Company, shall work in good faith with the Management Compaity.
and shall use commercially reasonable efforts to assist the Management Company in satisfying all
such obligations. ' '

2, Compensation.

(a) As compensation for its performance of its obligations as Sub-Advisor
under this Agreement, the Sub-Advisor will be entitled to receive-a monthly fee in the amount of
Two Hurdred Fifty-Two Thousand and 00/100 Dollars: ($252,000. 00) (the “Sub-Advisoty Fee").

The Sub-Advisory Fee shall be payable monthlyin advance..

(b) Each party shall bear its own expenises.

(¢)  Notwithstanding anything to the contrary contained herein, if on any date
the Management Company determines that it would not have sufficient funds available to it to
make a paymént of Indebtedness, it shall have the right to defer any and il amounts payable to
the Sub-Advisor pursuant to this Agreement, including any fees and expenses; provided that the
Management Company shall promptly pay :all such amounts on the first date thereafter that
sufficient amounts exist to make payment thereof,

3. Representations and Warranties.

(@)  Each of the Management Company and the Sub-Advisor represents and
warrants, as to itself only, that:

(1) it has full power and authority to execute and deliver, and to perform
its obligations under, this Agreement;

(i)  this Agreement has been duly authorized, executed and delivered by
it and constitutes its valid and binding, obligation, enforceable in accordance with
its terms except as the enforceability hereof may be subject fo (i) banktuptey,
insolvency, reorganization moratorium, receivership, conservatorship or other
similar laws now or hereafier in effect relating to creditors’ rights and (ii) general
principles of equity (regardless of whethet such enforcement is considered in a
proceeding, in equity or at law);

(iif)  no consent, approval, authorization ot order of or declaration or
filing with any governmeént; governmental instrumentality or court or other person
orentity is required for the execution of this Agreement or the performance by it of
its duties hereunder, except such as have been 'd"'ul:y‘ made or obtainied; and

(iv)  neither the execution and delivery of this Agreement nor the
fulfillment of the terms hereof conflicts with or resulis in a breach or violation of
any of the terms or provisions of, or constitutes.a default under, (A) its constituting
and organizational documents; (B) the terms of any material indenture, contract,

3
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lease, mortgage, deed of trust, note, agreement -or other evidence of indebtedness
or other material agreement, obligation, condition, covenant or instrumert to which
itisa. party or by which it is bound; (C) any statute-applicable to it; or (D) any law,
decree, order, rule or regulation applicable to it of any court or regulatory,
administrative or governmental agency, body of authority or arbitration having ot
asserting jurisdiction over it or its properties, which, in the case of clauses (B)
through (D) above, would have a material adverse effect upon the performance of
its duties hereunder.

(b) The Sub-Advisor represents and warrants to the Management Company that
it is a registered investment adviser under the Investment Advisers Act of 1940, as amended (the
“Advisers Act”).

()  The Management Company acknowledges that it has received Part 2 of the
Sub-Advisor’s Form ADV filed with the Securities and Exchange Commtission. The Sub-Advisor
will provide to the Management Company an updated copy of Part 2 of its Form ADV promptly
upon any dmeridment to such Form ADV beig filed with the Securities and Exchange
Commission. |

4, Standard of Care: Liability: Indemnification.

(a) sub-Advisor Standard of Care. Subject to the terms and provisions of this
Agreement, the Management Agreements and/or the Related Agreements, as applicable, the Sub-
Advisor will perform its obligations hereunder and under the Management Agreements and/or the
Related Agreements in good faith with reasonable care using a degree of skill and atterition no less
than that which the Sub-Advisor uses with respect to comparable assets that it manages for others
and, without limiting the foregoin g. in a manner which the Sub-Advisor reasonably believes to be
consistent with the practices and procedures followed by institutional managers of national
standing relating to assets of the nature and character of the Portfolios, in each case except as
expressly provided otherwise under this Agreement, the Management Agreements. and/or the
Related Agreements. To the extent not inconsistent with the foregoing, the Sub-Advisor will
foliow its customary standards, policies and procedures in performing its duties hereunder, under
the Management Agreements and/or under the Related Agreements.

{b) Exculpation. To the fullest extent permitted by law, none of the Sub-
Advisor, any of its affiliates, and any of their respective managers, members, principals, partners,
directors, officers, shareholders, employees and agents. (but shall not include the Management
Company, its subsidiaries or' member(s) and any maragers, members, principals, partners,
directors, officers, shareholders, employees and agents of the Management Company or its
subsidiaries or member(s) (in their capacity as such)) (each a “Covered Person’) will be. liable to
the Management Company, any Membet, any- shareholder, partnér or member theteof, any
Account '(Or any other adviser, agent-or representative thereof), or to any holder-of notes, securities
or othér indebtedness issued by any Account (collectively, the “Management Company Related
Parties™), for (i) any acts or omissions by such Covered Person arising out of or in connection with
the provision of the Services hereunder, for any losses that may be sustained in the purchase,
holdmg or sale of any security or debt obligation by any Account, or as a result of any activities
of the Sub-Advisor, the Management Company or any othier adviser to or agent of the Account or
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any other sub-advisor appointed by the Management Company to provide portfolio management
setvices to-any other dele gatee of the Management Company or any o¢ther person or entity, unless
it is determined ultlmately by a court of competent jurisdiction, in a final nonappealable judgment,

to be the result of gross negligence or to constitute fraud or willfiil miseonduct (as interpreted
under the laws of the State of Delaware) (each, a “Disabling Conduct™) on the part.of such Covered
Person, (ii} any mistake, gross negligence, misconduct or bad faith of any employee, broker,.
administrator or other agent or representative of the Sub-Advisor, provzded that such empioyee

broker, administrator or agent was selected, engaged or retained by or on behalf of the Sub-Advisor
with reasonable care, or (iii) any consequential (including loss of profit), inditect, special or
punitive damages. To the extent that, atlaw or in equity, any Covered Person has: duties (including
fiduciary duties) and liabilities relating thereto to any Management Company Related Party, no
Covered Person acting under this Agreement shall be liable to such Management Company Related
Party for its good-faith reliance on the provisions of this Agreement. The exculpations set forth in
this Section 4(b) shall exculpate any Covered Person tegardless of such Covered Person’s solé,
comparativc,- joiat, coneurrent, or subsequent negligence.

To the fullest extent permitted by law, no Covered Person shall have any personal liability
to any Management Company Related Party solely by reason of any changg in U.S. federal, state
or local -or forelgn income tax laws, or in interpretations thereof, as they apply to any such
Management Company Related Party, whether the change occurs through legislative, judicial or
administrative action.

Any Covered Person in its sole and absolute discretion may consult legal counsel,
accountarits or other advisers selected by it, and any act or omissionl taken, or made in good faith
by such Person on behalf of the Management Company or in furtherance of the business of the
Management Company in good-faith reliance on and in accordance with the -advice of such
counsel, accountants or other advisers shall be full justification for thie act or omission,.and to the
fullest extent permitted by applicable law, ne Covered Person shall be liable to any Mamagemen_t
Company Related Party in so acting or ornitting to act if stich counsel, accountants or other:advisers
were selected, en_gaged or retained with reasonabie care. '

(¢}  Indemnification. The Management Compariy shall and hereby does, to the-
fullest extent permitted by applicable law, indemnify and hold harmless any Covered Person from
and against any and all claims, causes of action (including, but not limited to, strict lahility,
negli gence statutory vielation, regulatory violation, breach of contract, and all other torts and
claims arising under common law), demands, liabilities, costs, expenses, damages, losses, suits,
proceedings, judgments, assessments, actions and othet liabilities, whether judicial,
administrative, investigative or otherwise, of whatever nature, known ot unknowr, liguidated or
unliquidated, whether C.L11renfly- existing. or aceruing in the future (“Claims™), that may accrue to
or be iricuited by dny Covered Person, or in which any Covered Person thay become involved, as
a party or otherwise, or with-which any Covered Person may be threatened, relating to or arising:
out of the Services, the activities of the Management Company Related Parties, or activitics
undertaken in connection with the Management Company Related Parties, or otherwise relating to
ot arising out of this Agreement, any Management Agreement and/or the Related Documerits,
including amounts paid in satisfaction of judgments, i compromise or as fines or penalties, and
attorneys’ fees and expenses incurred in connection with the preparation for or defense or
dispesition of any: invéstigation, action; suit, arbitration or other proceeding (a “Proceeding™),

5 .
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whether civil or criminal (all of such Claims; amounts and expenses referred to therein are referred
to collectively as “Damages™), except to the extent that it shall have been determined ultimately
by a-court-of competent _]unsdlctlon in. a fina) nonappealable judgment, that such Damages arose
primarily from Disabling Conduet of such Covered Person. The termination of any Proceeding by
setilement, judgment, order, conviction or upon a plea of nolo contendere or its-equivalent shall
not, of 1tse_l_1‘ create a presumption that any Damages relating to such settlement, judgment, mdel_ :
conviction or plea of nolo contendere or its equivalent or otherwise relating to such Proceeding
arose:-primarily from Disabling Conduct of any Covered Persons. Any Covered Person shall be
indemnified under the termis of this Section 4(c) regardless of such Covered Person’s sole,
comparative, joint, concurrent, or subsequent negligence.

_ Expenses (including attorneys’ fees) incurred by a Covered Person in defense or settlement
of any Claim that may bé subject to aright of indemnification hereundér shall be advanced by the
Management Company prior to the final disposition thereof upon receipt of a written undertaking:
by or on behalf of the Covered Person to repay the amount advanced to the extent that it shall be-
determined ultimately. by a eoutt of competent jurisdiction that the Covered Person isnot entitled
to be.indemnified hereunder. Theright of any Covered Persons to the indemnification provided
hetein shall be cumulative of, and in addition 1o, any and all rights to which the Covered Péison
may otherwise be entitled by contract or as a matter of law or equity and shall be extended to the
Covered Person’s successors, assigns and legal 1eplesentatives Any judgments against the
Management Company and/or any Covered Persons in respect of which such Covered Person is
entitled to indemnification shall first be satisfied from the assets of the Managemem Company,
including Drawdowns, before such Covered Person is responsible therefor,

Notwithstanding any provision of this Agreement to the contrary, the pI'OVlSlOI‘lS of this
Section 4(c) shall not be construed so as to provide for the indemnification of any Covered Person
for any liability (including liability under Federal securities laws which, under cettain
circumstances, impose liability even on persons that act in good faith), to the extent (but only to
the extent) that such indemnification would be in violation of applicable law, but shall be construed
so.as to effectuate the provisions of this Section 4(c) to the fuilest extent permitted by law

(d) Qther Sources of Recovery ete, The indemnification rights set forth in
Section 4(c) aré in addition to, and shall not exclude, limit o otherwise adversely affect, any other
indemnification or similar rights to which any Covered Person may be entitled. Ifand to the extent
that other sources of recovery (including proceeds of any applicable policies of insurance or-
indemnification from any Person in which any Account has an investment) are. available to any
Covered Person, such Covered Person shall use reasonable efforts to ‘obtain recovery from such
other sources before the Company shall be required to make ‘any payment in respect of its
indemnification obligations hereunder; provided that, if such other recovery is not available
without delay, the Covered Person shall be entitled to such payment by the Management Company
and the Management Company shall be entitled to reimibursemenit out of such other recovery when
and if obtained

_ (e) Rights of Heirs, Successors and Assigns. The indemnification rights:
provided by Section 4(c) shall inure to the benefit of the heirs, executors, administrators,
successors and assigns of each Covered Person
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(f) Reliance. A Covered Person shall incur no liability to any Management
Company Related Party in acting upon any signature or writirig reasonably believed by hLim; her
or it to-be genuine, and may rely in good faith on a certificate signed by-an officer of any Person
in order to ascertain ary fact with respect to-such Person or within such Person’s knowledge. Each
Covered Person may act directly or through his, her or its agents or attorneys.

(g  Rights: Under Management Agreements and Related Agreements. The
Management Company will ensur¢ that the Sub-Advisor is provided substantially similar
indemmification-and exculpation rights as are afforded to the. Management Company in its:role as
portfolio manager under any future Management Agreement or Related Agreement encompassed
within the Services hereunder, and it. is expressly acknowledged by the Paities that the: Sub-
Advisor may not consent to including a Management Agreement and Related Agreements within
the scope of this Agreement pursuant to Section 8 if such indemnification and exculpation rights
are not reasonably acceptable to it.

5. Limitations on Employment of the Sub-Advisor; Conflicts of Interest.

(a) The services of the Sub-Adviser to the Management Company are not
exclusive, and the Sub-Advisor may engage in any other business or render similar or different.
serviees to others including, without limitation, the direct or indirect sponsorship or management
of other transactions, investment-based accounts or commingled ‘pools. of capital, however
structured, having investment objectives similar to those of the Management Company or the
Accounts. Morgover, hothing in this Agreement shall limit or restrict the right of any manager,
partner, officer or employee of the Sub-Advisor to engage in any other business or to devote his
or her time and attention in part to any other business, whether of a similar or dissimilar nature to
the Management Company or any Account, or to receive any fees or compensation in connection
therewith.

(b)  So long as this Agreement or any extension, rénewal or amendment of this.
Agreement remains in effect, the Sub-Advisor shall be the only portfolio management sub-advisor
for the Managerent Company. The Sub-Advisor dssumes no responsibility under this Agreément
other than to render the services called for hereunder. It is understood that directors; officers,
employees, miembers and imanagers of the Management Company ar¢ or may become interested
in the Sub-Advisor and. its Affiliates as directors, officers, employees, partners, stockholders,
members, managers. or otherwise, and that the Sub-Advisor and directors, officers, employees,
pattners, stockholders; members and managers. of the Sub-Advisor and its Affiliates are or may
become similarly interested in-the Management Company as members ot otherwise.

{c) The Management Company acknowledges. that various potential and actual
conflicts of interest may exist with respect to. the Sub-Advisor as described in the Sub-Advisor’s
Form ADV Part 2A and as described in Appendix B hereto, and the Management Company
expressty acknowledges and agrees to the provisions ¢ontained in such Appendix B, as amended
from time to-time with mutual consent of'the Parties.
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6. ‘Termination; Survival.

(a) This Agreement may be terminated, in it$ entirety or with respect to any
Management Agreement, at any time without payment of penalty, by the Management Company
upon 30 days” prior written notice 1o the Sub-Advisor,

(b) This Agreement shall terminate @utomatically with respect to any
Management Agreement on the date on which (i) such Management Agreement has been
terminated (and, if required thereunder, a successor portfolio mandger has been appointed and.
accepted) or discharged; or (ii) the Management Company is no longer acting as porifolio manager,
investment manager or in a similar capacity (whether due to removal, resignation or assignment)
under such Management Agreement and the Related Agreements. Upon the termination of this
Agreement with respect to any Management Agreement the Management Company shall provide-
prompt notice theréof to the Sub-Advisor, and Appéendix A hereto shall be deémed to be aménded
by deleting such Management Agreement and the Related Agreements related thereto.

{c) Al acerued and unpaid financial and indemnification obligations with
respect 1o ‘any conduct or events occurring prior to the effective date of the termination of this
Agreement shalf survive the termination of this Agreement.

7. Cooperation with Management Company. The Sub-Advisor shall reasonably:
cooperate with the Management Company in connection with the Management Company’s
compliance with its policies:and procedures telating to oversight of the Sub-Advisor, Specifically,
the Sub-Advisor agrees. that it will:provide the Management Company with reasonable access to
information relating to the performarnice of Sub-Advisor’s ebligations under this Agreement.

8. Management Agreements and Related Apreements. The Sub-Advisor’s duty to
provide Sérvices in connection. with any Management Agreement shall not commence unitil (a)
Appendix A to this Agreement has been amended by mutual agreement of the Parties to include:
such Management Agreement and the related Account, fund and/or account and Related
Agreements and (b) the Sub-Advisor:acknowledges receipt of such Management Agteement and
each Related Agreement. The Sub-Advisor shall not be bound to eomply ‘with any amendment,
modification, supplement or waiver to any Management Agreement or any Related Agreement
until:it has received acopy thereof from the:-Management Company. No amendment, modification,
supplement or waiver to any Management Agreement or Related Agreement that, when applied to
the obligations and rights. of the Management Company under such Management Agreement or
Related Agreement, affects (i) the obligations or rights. of the Sub-Advisor hereunder; (ii) the.
amount of priocrity of any fees or other amounts payable to the Sub-Advisor hereunder; or (iil) any
definitions relating to the matters covered in clause (i) or (ii) above; will apply to the Sub-Advisor
under this Agreement unless.in each such case the Sub-Advisor has consented thereto in writing
(such consent not to be unreasonably withheld or delayed uniéss the Sub-Advisor determines in
its reasonable judgment that such amendment, modification, supplement or waiver could have a
material advetse effect o the Sub-Advisor).
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g9, Amendments: Assignments.

(a) Neither Party may assign, pledge, grant or otherwise encumber or transfer
all or any part of its rights or responsibilities-under this Agreement, in-whole or in part, except (i)
as provided in clauses (b) and (c) of this Section 9, without the prior written consent of the other
Paity-and (ii) in aceordance with the Advisers-Act and other applicable law.

(b).  Except as otherwise provided in this Section 9, the Sub-Advisor may not
assign its rights or responsibilities under this Agreement unless (i) the Management Company
consents in writing therete and (ii) such assignment is made in accordance with the Advisers Act
and other applicable law.

(C) The Sub-Advisor may, without satisfying any of the conditions of Section
9(a) other than clause (ii) thereof (so long as such assignment does not constitute an assignment
within the meaning -of Section 202(a)(1) of the Advisers Act), (1) assign any of its rights or
obligations under this Agréement to an affiliate; provided that such affiliate (i) has demonstrated
ability, whether as an entity or by its principals and employees, to professionally and competently
perform duties simdilar to those imposed upon the Sub-Advisor pursnant to this Agreement and (if)
has the legal right-and capacity to act as Sub-Advisor under this Agreement, or (2) enter into (or
have its parent enter into) any consolidation or amalgamation: with, or merger with or into, or
transter of all or substantially all of its assets to, another entity; provided that, at the time of such
consolidation, merger, amalgamation -or- transfer the resulting, surviving or transferee entity
assumes. all the obligations of the Sub-Advisor under this Agreement generally (whéther by
operation of law or by contract) and the other entity is a continuation of the Sub-Advisor in another
corporate or similar: form and has substantially the same staff; provided, further, that the Sub-
Advisor shall deliver ten (10) Business Days’ priot notice to the Management Company of any
assignment or-combination made pursuant to this sentence. Upon the execution and delivery of
any suich assignment by the assignee, the' Sub-Advisor will be released from further obligations
pursuant to this Agreernent except to the extent expressty provided herein.

10. Advisory Restrictions, This Agreement is not intended to and shall not constitute
an assighment, pledge ot transfer of any Management Agreement or any part thereof. Tt is the
express intention of the partles hereto that (i) the Services are limited in scope; and (ii) this
Agreernent complies in all respects with all applicable (A) contractual provisions and restrictions
contained in each Management Agreement and each Related Agreement and (B) laws, rules and
regulations (collectively, the “Advisory Restrictions™), If any provision of this: Agreement is
determined to be inviolation of any Advisory Restriction, then the Services to be provided under
this Agreement shall automatically without action by any person or entity be limited, reduced or
modified to the extént necessary and appropriate to be enforcesble to the maximum extént
permitted by such Advisory Restriction.

11. Records; Confidentiality.

(d)  The Sub-Advisor shall maiitain or cause to be maintained appropriate:
books of account-and records: relating to. its services performed hereunder, and such books of
account and records shall be accessible for inispection by representatives of the Management
Company and its accountants and other agents at any time during normal business hours and upen
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not less than three (3) Business Days® prior notice; provided, that the Sub-Adviser shall not be
obligated to provide access to any non-public information if it in good faith determines that the
disclosure of such information would violate any applicable law, regulation or contractual
arfangement. ' '

(b)  The Sub-Advisor shall follow its customary procedures to keep confidential
any and all information obtained in connection with the services rendered herennder that is either
(a)of a type that would ordinarily be considered proprictary orconfidential, such as information
concerning the composition of assets, rates of return, credit quality, structure or ownership of
securities, or (b) desigriated as confidential obtdined in connection with the services rendered by
the Sub-Advisor hereunder and shall not disclose any such information to non-affiliated third
parties except (i) with the prior written consent of the Management Company, (ii) such information
as a rating agency: shall reasonably request in connection with its rating of notes issued by an
Account or supplying credit estimates on any obligation included in the Portfolios, (iii) in
connection with establishing trading or investment accounts or otherwise in connection with
effecting transactions on behalf of the Management Company -or any Account for which the
Management Company serves as portfolio manager, (iv) as required by (A) applicable [aw or (B)
the rules or regulations of any Self—legulatmg organization, bedy or official having jurisdiction
over the Sub-Advisor orany of its affiliates, (v) to its professional advisors (including, without
limitation, legal, tax and accounting advisors), (vi) such information-as shall have been publicly
disclosed other than in kriown violation of this Agreement or shall have been obtained by the Sub-
Advisor on a non-confidential basis, (vii) such information as is necessary or appropriate to
disclose so that the Sub-Advisormay petform its duties hereunder, (viii) as expressly permitted in
the final offering memorandum ot any definitive transaction documents rélating:to any iransaction,
or (ix) information relating to perforniance of the Portfolios as may be used by the Sub-Advisot in
the ordinary course of its business. Notwithstanding the foregoing; it is agreed that the Sub-
Advisor may disclose without the consent of any Person (1) that it is serving as Sub-Advisor to
the Management Company and each Account, (2) the nature, aggregate prineipal amount and
overall performance. of the Portfolios, (3) the amount o'f'eamings on the Portfolios, (4) such other.
information about the Management Company, the Portfolios as is customarily. disclosed by Stib-
Advisors to management vehicles similar to the Management Company, and (5) the United States
federal income tax treatment and United States federal income tax structure of the transactions
contemplated by this Agreement and the related documents and all matérials of any kind {including
opinions and other tax.analyses) that are provided to them relating to such United States federal
income tax tredtment and United States income fax structure. This authorization to disclose the
U.S. tax treaiment and tax structure does not permit disclosure of information identifying the Sub-
Advisor, the Management Company, the Accounis or any other party to the transactions
contemplated by this Agreement (excépt to the extent such information is relévant to U.S. tax
structure or tax treatment of "s_uch.trans_a_c_:t_ionsi).

12, Notice. Any notice or' demand to-any paﬁy to this Agreement to be given, madeé or
served for.any purposes under this Agreement shall be given, made or served by sending the same
by overnight mail, facsimile or email transmission or by delivering it by hand as follows (or to
such otfier address, email address or facsimile number as shall have been notified to the other
patties hercto):

10
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(@)  Ifte the Management Company:

NexPoint Advisors, L.P.
200 Crescent Court
Suite 700 _
Dallas, TX 75201

(b) Ifto _t'-h.e SlIb— Advisor:

Highland Capital Management, L.P,
300 Crescent Court

Suite 700

Dallas, TX 75201

13,  Governing Law. This Agreement shall be governed by, and construed in
accordance with, the laws of the State of Texas. "The: parties unconditionally and irrevocably:
consent to the exclusive jurisdiction of the courts located in the. State of Texas and waive any
objection with respect thereto, for the purpose of any action, suit or proceeding arising out of or
relating to this Agreement or the transactions contemplated hereby.

14,  WAIVER OF JURY TRIAL. EACH OF THE PARTIES HERETO HEREBY
KNOWINGLY, VOLUNTARILY AND INTENTIONALLY WAIVES ANY RIGHTS IT MAY
HAVE TO A TRIAL BY JURY WITH RESPECT TO ANY LITIGATION BASED HEREON,.
OR ARISING OUT OF, UNDER, OR IN CONNECTION WITH, THIS AGREEMENT. EACH
PARTY HERETO ACKNOWLEDGES AND AGREES THAT IT HAS RECEIVED FULL AND
SUFFICIENT CONSIDERATION FOR THIS PROVISION AND THAT THIS PROVISION IS
A MATERIAL INDUCEMENT FOR ITS ENTERING INTO THIS AGREEMENT.

15.  Severability. The provisions of this Agreement are independent of and severable
from each other, and nio provision shall be affected or rendered invalid or unenforceable by virtue
of the fact that for any reason any other or others of them may be invalid or unenforceable in whole
or in part. Upon such determination that any term orother provision is.invalid, illegal or 1ncapablc
of being enforced, the patties hereto shall negotiate in good faith to modify this Agreement so as’
to effect the original intent of the parties.

16.  No Waiver. The performance of any condition or obligation imposed upon any
party hereunder may be waived only upon the written consent of the parties hereto, Such waiver
shall be limited to the terms thereof and shall not constitute a ‘waiver of any other condition or
obligation of the other party under this Agreement. Any failure by any party to this Agreement to
enforce any provision shall not constitute & waiver of that or any other provision or this Agreement.

17.  Counterparts. This Agreement may be executed in-any number of coumerparts by
facsimile or other written form of communication, each of which shall be deémed to be an original
as against any party whose signature appears thereon, and all of which shall together constitute
one and the same instrument. This Agreement shall become binding when oneé or more
counterparts hereof, individually or taken together, shall bear the signatures of all of the patties
reflected hereon as the signatories. '
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18.  Third Party Beneficiaries: Nothing in this Agreement will be construed to give-any
petrson or enmy other than the parties to this Agreement, the Accounts and-any person or entity
with indemnification rights hereunder any e gal or equitable right, remedy, or claim under or with
respect to this Agreement or any provision of this Agreement. Except.as provided in the foregeing
sentence, this Agreement and all of its provisions and conditions are for the sole and exclusive
benefit of the parties to this Agreement and their successors and assigns.

19.  No Partnership or Joint Venture. Nothing set foith in this Agreement shall
constitute, or be construed to create, an employment relationship, a partnership or a joint venture
between the parties. Except as expressly provided hetein or in any other written agreement
between the parties, no party has any authority, express or ll’l’lplled to bind or to incur liabilities
on behalf of, orin the name of, any other party.

20.  Enfire Agreement. This Agreement, together with edch Management Agreemient
and Related Agreement, constitutes the entire agreement of the parties with respect to the subject
matter hereof and .Superséd@S all prior a_gree_menfs_ and undertakings, both written and oral, between
the parties with respect to such subject matter,

[Remainder of Page Intentionally Left Blank]

12
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IN WITNESS WHEREQF, the parties hereto have executed this Agreement as of the date
first written above.

HIGHLAND CAPITAL MANAGEMENT, L.P:,
as the Sub-Advisor

By: Strand Advisors, Inc., its General Partner

By: :
Name: Frank Waterhouse
Title: Treasiwer

NEXPOINT ADVI.S_ORS", L.P.,

as the Management Company

By: NexPoint Advisors GP, LLC, its General
Partner

Name: Fratik Waterhouse:
Title: Treasurer

Sub=Advisory Agreement
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Appendix A
Fund or Management ~ Related Date of
Account Agreement Agreements Management
Agreement
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APPENDIX B

Purchase and Sale Transactions; Brokerage:

The Management Company acknowledges and agtees that the Sub-Advisor or any of its affiliates
may acquire or sell obligations or securities, for its own account or for the accounts of its clients,
without either requiring or precluding the acquisition or sale of such obligations or securities for
the account of any Account. Such investments may be the same or different from those miade by
or on behalf of the Management Company or'the Accounts.

Additional Activities of the Sub-Advisor

Nothing herein shall prevent the Sub-Advisor or any of its clients, its partners, its members, finds
or other investment accounts managed by-it or any of its affiliates, or their employees and their
affiliates (collectively, the “Related Entities”), from eéngaging in other businesses, or from
rendering services of any kind to the Management Cornpdny its affiliates, any Account. or any
other Person-or entity regardless of whether such business is in competition 'with the Management
Company, its affiliatés, such Account or otherwise., Without limiting the generality of the Sub-
Advisor and its Related Entities may:

(a)  serve as ‘managers or directors (whether supervisory or managing); officers,
employees, partners, agents, nominegs or signatories for the Management Company or any affiliate
thereof], ot for any obligor-or issuer in respect of atiy of the Portfolio assets.or any affiliate thereof,
to the extent permitted by their respective organizational documents and underlying: instruments,
as from fime to time amended, or by any resolutions duly adopted by the Management Company,
any Account, their respective affiliates or any obligor or issuer in respeet of any of the Portfolio
assets (or any affiliate thereof) pursuant to their respective organizational documents;

(b) receive fees for services of whatever nature rendered to the obligor or issuer in
respect of any of the Portfolio. Assets or.any affiliate thereof}

_ (c) be retained to provide services unrelated to this Agreement to: the Management
Company, any Account or their respective affiliates and be paid therefor, on an arm’s-1érigth basis;

(d)  beasecured orunsecured creditor of, or hold a debt o'bli_gation-o.f'or equity interest.
in, the Management Company, any Account or amy affiliate thereof or any obligor or issuer of any
Portfolio asset or any affiliate thereof;

(e) sell any Porifolio asset to, or purchase or acquire any Portfolic asset from, any
Account while acting in the capacity of principal or agent; provided, however, that any such sale
or puwhase effected by the Sub-Adviser shall be subject to applicable law and any applicable
provisions of this. Agreement, the related Management Agreement and Related Agreements, as
applicable;

(H underwrite, arrange, siructure, originate, syndicate, act as a distributor of or make
a market in any Portfolio asset;
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(€3 serve as a member of any “creditors? boar creditors’ committee” or similar

creditor grolp with réspect to any Portfolio asset; or

(h) act as portfolio manager, portfolio manager, investment manager and/or investment
adviser or sub~advisor in collateralized bond obligation vehicles, collateralized loan obligation
vehicles and other similar warehousing, financing or othér investment vehicles.

Asa result, such individuals may possess information relating to obligors and issuers of Portfolio
assets that is (4) not known to or (b) known but restricted as1o its use by the individuals at the
Sub-Advisor responsible for monitoring the Portfolio assets and pertormmg the Setvices under
this Agreement. Each of such ownership and other relationships may result in securities laws
restrictions oni Transactions in such secutities by the Management Company and/or any Account
and otherwise create conflicts of interest. for the Management Company and/or any Account. The
Management Company acknowledges and agrees that, in all such instances, the. Sub-Advisor and
its affiliates may-in their discretion make investment recomniendations and decisions that may be
the same as or different from those made by the M’anagement Company with respect to. the.
investmerits of any Accoufit and they have no duty, in making or managing such investments, to
act in a way that is-favorable to any Account.

The Management Comparly acknowledges that there are generally no ethical screens or.
information barriers between the Sub-Advisor and certain of its affiliates of the type that many
firms implement to separaté Persons who make investrent decisions from others who might
possess applicable material, non-public information that could influence such decisions. The
officers or dffiliates of the Sub-Advisor may possess information relating o -obligers or issuers of
Portfolio Assets that is not known to the individuals atthe Sub-Adviser responsible for providing
the Services under this Agreement. As a result, the Sub-Advisor may from time to time come into
possession of material nonpublic information that limits the ability of the Sub-Advisor to éffect a
Transaction for the Management Company and/or any Account, and the Management Company
and/or such Account’s investments may be constrained as a conséquerice of the Sub-Advisor’s
inability to use such information for advisory- purposes or otherwise to effect Transactions that
otherwise may have been initiated on behalf of its clients, including the Management Company
and/or such Account.

Unless the Sub-Advisor determines in its sole discretion that a Portfolie inivestment complies with
the conflicts of'interest provisions set forth in the applicable Management Agreement and Related
Agreements, the Sub-Advisor will not direct any Account to acquire.or sell foans or securities
entered into or issued by (i) Persons of which the Sub-Advisor, any of its affiliales orany of its
officers, directors or employees are directors or officers, (ii) Persons of which the Sub-Advisor or
any-of its respective affiliates act as principal or (iit) Persons abouit which the Sub-Advisor or any’
of its affiliates have material non-public information which the Sub-Advisor deems would prohibit
it from advising as to the trading of such securities in ‘accordance with applicable law.

It is understood that the Sub-Advisor.and any of its affiliates may engage in any other business
and furnish investment management and advisory services to otheis, including Persons which may
have investment policies similar to those followed by the Management Company with respect o
the Portfolio assets and which may own securities. of obligations of the same class, or which are
of the same type, as the Portfolio assets or other securities or obligations of the obligors or issuers
of the Portfolio assets. The Sub-Advisor and its affiliates will be free, in their sole discretion, to



Case 3:21-cv-00880-C Document 1-3 Filed 04/18/21 Page 93 of 259 PagelD 117

make recommendations to others, or effect Transactions on behalf of themselves or for others,
which may be the same as or different from those effected with respect to the Collateral. Nothing
in this Agreement, in the Management Agreements.or in the Related Agreements shall prevent the
Sub-Advisor or any of its affiliates, acting either as principal or agent on behalf of others, from
buying or selling, or from recommending to or dnectlng any other account to buy or sell, at any
time, securities or obligations of the same kind or class, or securities oi obligations of a different
kind or class of the same obligor or issuer, as those directed by the Sub-Advisor to be purchased
or sold on behalf of an Account, Itis understood that, to the extent permitted by applicable law,

the Sub-Advisor, its Related Entities, or any of their owners, directors, managers, officers,

stockholders, members, partners, partnership committee members, employees, agents or affiliates
or the other Covered Persons.or any member of their families or a Person or entity advised by the.
Sub-Advisor may have an interest in a particular-transaction or in securities or obhgatlons of the
same kind or class, or securities or obligations of a different kind or: class of the same issuer, as
thosé that may be owned or acquired by an Account. The Management Company agrees that, in
the course of providing the Services, the Sub-Advisor may consider its relationships with other
clients (including obligors and issuers) and its affiliates.

The Management Company agrees that neither the Sub-Advisor-nor any of its affiliates is under
any obligation to offer any investment opportunity of which they become aware 1o the
Management Company orany Account or to account to the Management Company or any Account.
for (or share with the Management Company or any Account or inform the Management Company
or any Account of) any such transaction or any benefit received by them from any such transaction.

The Management Company-understands that the Sub-Advisor and/or its affiliates may have, for
their own accoutits or for the accounts of others, portfolios with substantially the same portfolio
criteria as are applicable to the Accounts. Furthermore, the Sub-Advisor and/or its affiliates may
make an investment on behalf of ariy client. or on their own behalf without offering the investment
opportunity or making any investmeiit on behalf of the Management Company or any Account
and, .accordingly, investment opportunities may not be allocated among -all ‘such clients. The
Management Company ackhowledges that affirmative obligations may arise in the future, whereby
the Sub-Advisor and/or its affiliates are obligated to offer certain investments to clients before or
without the Sub-Advisor offering those investments. to the Management Company or any Account.

The Management Company- ackhoWledges' that the Sub-Advisor and its affiliates may make and/or-
hold:investments in an obligor’s or issuer’s obligations or securities that may be pari passu, senior
orjunior in ranking to an investment in such obligor’s or-issuer’s obligations or securities made.
arid/or held by the Managenient Company or any Account, or in which partrets, security holdets,
members, officers, directors, agents or employees of the Sub-Advisor and its affiliates serve-on
boards of directors, ot otherwise have ongoing relationships or otherwise have interests different
from or adverse to those of the Management Company and the Accounts.

Defined Teims

For purposes of this Appendlx B, the following defined terms shall have the meanings set
forth below:

“Portfolio” shall mean, with respect to any Account, the.assets hcld by or in the name of
the Account or any subsidiary of the Account in respect of such Transaction, whether or not for the
benefit of the related secured parties, securing the obligations of such Account.
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“Transaction™ shall mean any-action taken by the Sub-Advisor on behalf of any Account
with respect to the Portfolio, including, without limitation, (i) selecting the Portfolio assets to be
acquired by the Account, (ii) investing and reinvesting the Portfolio, (iii) amendmg, waiving
and/or taking any other detion conumensurate with managing the Portfolio and {iv) instructing the:
Aceount-with respect to any. acquisition, disposition or tender of a Portfolic asset or other assets
received in réspect thereof in the open market or otherwise by the Account,

B-4
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CLERK, U.S. BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

ENTERED

THE DATE OF ENTRY IS ON
THE COURT’S DOCKET

Thefollowing constitutesthe ruling of the court and hasthe force and effect therein described.

fup & fpmge—

United States BankrU'uptch/Judge

Signed October 20, 2020

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
In re: g Chapter 11
HIGHLAND CAPITAL MANAGEMENT, L.P.,! g Case No. 19-34054-sgj11
Debtor. g Re: Docket No. 906
)

FIRST SUPPLEMENTAL ORDER SUSTAINING FIRST OMNIBUS OBJECTION TO
CERTAIN (A) DUPLICATE CLAIMS; (B) OVERSTATED CLAIMS; (C) LATE-
FILED CLAIMS; (D) SATISFIED CLAIMS; (E) NO-LIABILITY
CLAIMS; AND (F) INSUFFICIENT-DOCUMENTATION CLAIMS

Having considered the Debtor’s First Omnibus Objection to Certain (A) Duplicate
Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability
Claims; and (F) Insufficient-Documentation Claims (the “Objection™),? the claims listed on

Schedule 5 attached hereto, any responses thereto, and the arguments of counsel, the Court finds

' The Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and service
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.

2 Capitalized terms used but not defined in this Order shall have the meanings ascribed to them in the Obj

EXHIBIT "5"
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that (i) notice of the Objection was good and sufficient upon the particular circumstances and
that no other or further notice need be given; (ii) the Objection is a core proceeding under 28
U.S.C. § 157(b)(2); (iii) each holder of a claim listed on Schedule 5 attached hereto was properly
and timely served with a copy of the Objection, the proposed form of this Order, the
accompanying schedules, and the notice of hearing on the Objection; (iv) any entity known to
have an interest in the claims subject to the Objection has been afforded reasonable opportunity
to respond to, or be heard regarding, the relief requested in the Objection; and (v) the relief
requested in the Objection is in the best interests of the Debtor’s creditors, its estate, and other
parties-in-interest. Accordingly, the Court finds and concludes that there is good and sufficient
cause to grant the relief set forth in this Order. It is therefore ORDERED THAT:

1. The Objection is SUSTAINED as set forth herein.

2. Each of the claims listed as a No-Liability Claim on Schedule 5 hereto is
disallowed and expunged in its entirety; provided, however, that notwithstanding anything herein
to the contrary, the rights of the holders of Claim Numbers 95, 104, 108, and 119 to file a proof
of claim with respect to (i) a claim arising from the Debtor’s rejection of a contract under 11
U.S.C. § 365 or (ii) a contingent, unliquidated claim arising from premiums paid by either of
Highland Capital Management Fund Advisors, L.P., or NexPoint Advisors, L.P., post-petition to
the self-insured health insurance plan maintained by the Debtor through BlueCross BlueShield of
Texas will not be affected or prejudiced by this Order; provided, further, that the rights of the
claimants listed on Schedule 5 to assert post-petition claims, including administrative expense
claims pursuant to 11 U.S.C. § 503, and the rights of the Debtor or any other party to oppose

such claims, will not be affected or prejudiced by this Order.

DOCS_NY:41315.2 36027/002
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3. The official claims register in the Debtor’s chapter 11 case shall be modified in
accordance with this Order.

4. The Debtor’s rights to amend, modify, or supplement the Objection, to file
additional objections to the Disputed Claims and any other claims (filed or not) which may be
asserted against the Debtor, and to seek further reduction of any claim to the extent such claim
has been paid, are preserved. Additionally, should one or more of the grounds of objection
stated in the Objection be overruled, the Debtor’s rights to object on other stated grounds or any
other grounds that the Debtor may discover are further preserved.

5. Each claim and the objections by the Debtor to such claim, as addressed in the
Objection and set forth on Schedule 5 attached hereto, shall constitute a separate contested
matter as contemplated by Bankruptcy Rule 9014. This Order shall be deemed a separate Order
with respect to each claim. Any stay of this Order pending appeal by any claimant whose claims
are subject to this Order shall only apply to the contested matter which involves such claimant
and shall not act to stay the applicability and/or finality of this Order with respect to the other
contested matters listed in the Objection or this Order.

6. The Debtor is authorized and empowered to take any action necessary to
implement and effectuate the terms of this Order.

7. The terms and conditions of this Order shall be immediately effective and
enforceable upon its entry.

8. The Court shall retain jurisdiction over all matters arising from or related to the
interpretation and implementation of this Order.

##H#HEND OF ORDER###

DOCS_NY:41315.2 36027/002
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CLERK, U.S. BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

ENTERED

THE DATE OF ENTRY IS ON
THE COURT’S DOCKET

Signed February 22, 2021 %&W )éj @ W

United States BankluuptcS/Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
)
In re: ) Chapter 11
)
HIGHLAND CAPITAL MANAGEMENT, L.P.,! ) Case No. 19-34054-sgj11
)
Debtor. )

ORDER (I) CONFIRMING THE FIFTH AMENDED
PLAN OF REORGANIZATION OF HIGHLAND CAPITAL
MANAGEMENT, L.P. (AS MODIFIED) AND (II) GRANTING RELATED RELIEF

The Bankruptcy Court? having:

a. entered, on November 24, 2020, the Order (A) Approving the Adequacy of the
Disclosure Statement, (B) Scheduling A Hearing to Confirm the Fifth Amended
Plan of Reorganization (C) Establishing Deadline for Filing Objections to
Confirmation of Plan, (D) Approving Form of Ballots, Voting Deadline and
Solicitation Procedures, and (E) Approving Form and Manner of Notice [Docket
No. 1476] (the “Disclosure Statement Order”), pursuant to which the Bankruptcy
Court approved the adequacy of the Disclosure Statement Relating to the Fifth

! The Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and service address
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.

2 Capitalized terms used but not otherwise defined herein have the meanings given to them in the Plan (as defined
below). The rules of interpretation set forth in Article I of the Plan apply to this Confirmation Order.
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Amended Plan of Reorganization of Highland Capital Management, L.P. [Docket
No. 1473] (the “Disclosure Statement”) under section 1125 of the Bankruptcy Code
and authorized solicitation of the Disclosure Statement;

b. set January 5, 2021, at 5:00 p.m. prevailing Central Time (the “Objection
Deadline”), as the deadline for filing objections to confirmation of the Fifth
Amended Plan of Reorganization of Highland Capital Management, L.P. (As
Modified) [Docket No. 1808] (as amended, supplemented or modified, the “Plan”);

C. set January 5, 2021, at 5:00 p.m. prevailing Central Time, as the deadline for voting
on the Plan (the “Voting Deadline™) in accordance with the Disclosure Statement
Order;

d. initially set January 13, 2021, at 9:30 a.m. prevailing Central Time, as the date and

time to commence the hearing to consider confirmation of the Plan pursuant to
Bankruptcy Rules 3017 and 3018, sections 1126, 1128, and 1129 of the Bankruptcy
Code, and the Disclosure Statement Order, which hearing was continued to January
26,2021, at 9:30 a.m. prevailing Central Time and further continued to February 2,
2021;

e. reviewed: (i) the Plan; (ii) the Disclosure Statement; and (iii) Notice of (I) Entry of
Order Approving Disclosure Statement; (Il) Hearing to Confirm; and (IIl) Related
Important Dates (the “Confirmation Hearing Notice”), the form of which is
attached as Exhibit 1-B to the Disclosure Statement Order;

f. reviewed: (i) the Debtor’s Notice of Filing of Plan Supplement for the Third
Amended Plan of Reorganization of Highland Capital Management, L.P. [Docket
No. 1389] filed November 13, 2020; (ii) Debtor’s Notice of Filing of Plan
Supplement for the Fifth Amended Plan of Reorganization of Highland Capital
Management, L.P. [Docket No. 1606] filed on December 18, 2020; (iii) the
Debtor’s Notice of Filing of Plan Supplement for the Fifth Amended Plan of
Reorganization of Highland Capital Management, L.P. [Docket No. 1656] filed on
January 4, 2021; (iv) Notice of Filing Plan Supplement to the Fifth Amended Plan
of Reorganization of Highland Capital Management, L.P. (with Technical
Modifications)t dated January 22, 2021 [Docket No. 1811]; and (v) Debtor’s Notice
of Filing of Plan Supplement to the Fifth Amended Plan of Reorganization of
Highland of Highland Capital Management, L.P. (As Modified) on February 1,
2021 [Docket No. 1875]; (collectively, the documents listed in (i) through (v) of
this paragraph, the “Plan Supplements”);

g. reviewed: (i) the Notice of (I) Executory Contracts and Unexpired Leases to be
Assumed by the Debtor Pursuant to the Fifth Amended Plan, (II) Cure Amounts, if
Any, and (11l) Related Procedures in Connection Therewith filed on December 30,
2020 [Docket No. 1648]; (ii) the Second Notice of (I) Executory Contracts and

DOCS_SF:104487.21 36027/002
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Unexpired Leases to be Assumed by the Debtor Pursuant to the Fifth Amended
Plan, (II) Cure Amounts, if Any, and (Ill) Related Procedures in Connection
Therewith filed on January 11, 2021 [Docket No.1719]; (iii) the Third Notice of
() Executory Contracts and Unexpired Leases to be Assumed by the Debtor
Pursuant to the Fifth Amended Plan, (II) Cure Amounts, if Any, and (III) Related
Procedures in Connection Therewith tiled on January 15, 2021 [Docket No. 1749];
(iv) the Notice of Withdrawal of Certain Executory Contracts and Unexpired
Leases from List of Executory Contracts and Unexpired Leases to be Assumed by
the Debtor Pursuant to the Fifth Amended Plan [Docket No. 1791]; (v) the Fourth
Notice of (I) Executory Contracts and Unexpired Leases to be Assumed by the
Debtor Pursuant to the Fifth Amended Plan (II) Cure Amounts, if Any, and (II1I)
Released Procedures in Connection Therewith filed on January 27, 2021 [Docket
No. 1847]; (vi) the Notice of Hearing on Agreed Motion to (I) Assume
Nonresidential Real Property Lease with Crescent TC Investors, L.P. Upon
Confirmation of Plan and (II) Extend Assumption Deadline filed on January 28,
2021 [Docket No. 1857]; and (vii) the Fifth Notice of (I) Executory Contracts and
Unexpired Leases to be Assumed by the Debtor Pursuant to the Fifth Amended Plan
(11) Cure Amounts, if Any, and (I1I) Released Procedures in Connection Therewith
filed on February 1, 2021 [Docket No. 1873] (collectively, the documents referred
to in (i) to (vii) are referred to as “List of Assumed Contracts”);

h. reviewed: (i) the Debtor’s Memorandum of Law in Support of Confirmation of the
Fifth Amended Plan of Reorganization of Highland Capital Management, L.P.
[Docket No. 1814] (the “Confirmation Brief”); (ii) the Debtor’s Omnibus Reply to
Objections to Confirmation of the Fifth Amended Chapter 11 Plan of
Reorganization of Highland Capital Management; [Docket No. 1807]; and (iii) the
Certification of Patrick M. Leathem With Respect to the Tabulation of Votes on the
Fifth Amended Plan of Reorganization of Highland Capital Management, L.P.
[Docket No. 1772] and Supplemental Certification of Patrick M. Leathem With
Respect to the Tabulation of Votes on the Fifth Amended Plan of Reorganization of
Highland Capital Management, L.P. [Docket No. 1887] filed on February 3, 2021
(together, the “Voting Certifications”).

1. reviewed: (1) the Notice of Affidavit of Publication dated December 3, 2020 [Docket
No. 1505]; (i1) the Certificate of Service dated December 23, 2020 [Docket No.
1630]; (i11) the Supplemental Certificate of Service dated December 24, 2020
[Docket No. 1637]; (iv) the Second Supplemental Certificate of Service dated
December 31, 2020 [Docket No. 1653]; (v) the Certificate of Service dated
December 23, 2020 [Docket No. 1627]; (vi) the Certificate of Service dated January
6, 2021 [Docket No. 1696]; (vii) the Certificate of Service dated January 7, 2021
[Docket No. 1699]; (viii) the Certificate of Service dated January 7, 2021 [Docket
No 1700]; (ix) the Certificate of Service dated January 15,2021 [Docket No. 1761];
(x) the Certificate of Service dated January 19, 2021 [Docket No. 1775]; (xi) the
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Certificate of Service dated January 20, 2021 [Docket No. 1787]; (xii) the
Certificate of Service dated January 26, 2021[Docket No. 1844]; (xiii) the
Certificate of Service dated January 27, 2021 [Docket No. 1854]; (xiv) the
Certificate of Service dated February 1, 2021 [Docket No. 1879]; (xv) the
Certificates of Service dated February 3, 2021 [Docket No. 1891 and 1893]; and
(xvi) the Certificates of Service dated February 5, 2021 [Docket Nos. 1906, 1907,
1908 and 1909] (collectively, the “Affidavits of Service and Publication”);

] reviewed all filed® pleadings, exhibits, statements, and comments regarding
approval of the Disclosure Statement and confirmation of the Plan, including all
objections, statements, and reservations of rights;

k. conducted a hearing to consider confirmation of the Plan, which commenced on
February 2, 2021, at 9:30 a.m. prevailing Central Time and concluded on February
3, 2021, and issued its oral ruling on February 8, 2021 (collectively, the
“Confirmation Hearing);

1. heard the statements and arguments made by counsel in respect of confirmation of
the Plan and having considered the record of this Chapter 11 Case and taken judicial
notice of all papers and pleadings filed in this Chapter 11 Case; and

m. considered all oral representations, testimony, documents, filings, and other
evidence regarding confirmation of the Plan, including (a) all of the exhibits
admitted into evidence;* (b) the sworn testimony of (i) James P. Seery, Jr., the
Debtor’s Chief Executive Officer and Chief Restructuring Officer and a member of
the Board of Directors of Strand Advisors, Inc. (“Strand”), the Debtor’s general
partner; (ii) John S. Dubel, a member of the Board of Strand; (iii) Marc Tauber, a
Vice President at Aon Financial Services; and (iv) Robert Jason Post, the Chief
Compliance Officer of NexPoint Advisors, LP (collectively, the “Witnesses™); (c)
the credibility of the Witnesses; and (d) the Voting Certifications.

NOW, THEREFORE, after due deliberation thereon and good cause appearing therefor,
the Bankruptcy Court hereby makes and issues the following findings of fact and conclusions of

law:

3 Unless otherwise indicated, use of the term “filed” herein refers also to the service of the applicable document filed
on the docket in this Chapter 11 Case, as applicable.

4 The Court admitted the following exhibits into evidence: (a) all of the Debtor’s exhibits lodged at Docket No. 1822
(except TTTTT, which was withdrawn by the Debtor); (b) all of the Debtor’s exhibits lodged at Docket No. 1866; (c)
all of the Debtor’s exhibits lodged at Docket No. 1877; (d) all of the Debtor’s exhibits lodged at Docket No. 1895;
and (e) Exhibits 6-12 and 15-17 offered by Mr. James Dondero and lodged at Docket No. 1874.

4
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Findings of Fact and Conclusions of Law. The findings and conclusions
set forth herein, together with the findings of fact and conclusions of law set forth in the record
during the Confirmation Hearing, constitute the Bankruptcy Court’s findings of fact and
conclusions of law pursuant to Federal Rule of Civil Procedure 52, made applicable to this
proceeding pursuant to Bankruptcy Rules 7052 and 9014. To the extent any of the following
findings of fact constitute conclusions of law, they are adopted as such. To the extent that any of
the following conclusions of law constitute findings of fact, they are adopted as such.

2. Introduction and Summary of the Plan. Prior to addressing the specific
requirements under the Bankruptcy Code and Bankruptcy Rules with respect to the confirmation
of the Plan, the Bankruptcy Court believes it would be useful to first provide the following
background of the Debtor’s Chapter 11 Case, the parties involved therewith, and some of the major
events that have transpired culminating in the filing and solicitation of the Plan of this very unusual
case. Before the Bankruptcy Court is the Debtor’s Fifth Amended Plan of Reorganization of
Highland Capital Management, L.P., filed on November 24, 2020, as modified on January 22,
2021 and again on February 1, 2021. The parties have repeatedly referred to the Plan as an “asset
monetization plan” because it involves the orderly wind-down of the Debtor’s estate, including the
sale of assets and certain of its funds over time, with the Reorganized Debtor continuing to manage
certain other funds, subject to the oversight of the Claimant Trust Oversight Board. The Plan
provides for a Claimant Trust to, among other things, manage and monetize the Claimant Trust

Assets for the benefit of the Debtor’s economic stakeholders. The Claimant Trustee is responsible

DOCS_SF:104487.21 36027/002
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for this process, among other duties specified in the Plan’s Claimant Trust Agreement. There is
also anticipated to be a Litigation Sub-trust established for the purpose of pursuing certain
avoidance or other causes of action for the benefit of the Debtor’s economic constituents.

3. Confirmation Requirements Satisfied. The Plan is supported by the
Committee and all claimants with Convenience Claims (i.e., general unsecured claims under $1
million) who voted in Class 7. Claimants with Class 8 General Unsecured Claims, however, voted
to reject the Plan because, although the Plan was accepted by 99.8% of the amount of Claims in
that class, only 17 claimants voted to accept the Plan while 27 claimants voted to reject the Plan.
As a result of such votes, and because Mr. Dondero and the Dondero Related Entities (as defined
below) objected to the Plan on a variety of grounds primarily relating to the Plan’s release,
exculpation and injunction provisions, the Bankruptcy Court heard two full days of evidence on
February 2 and 3, 2021, and considered testimony from five witnesses and thousands of pages of
documentary evidence in determining whether the Plan satisfies the confirmation standards
required under the Bankruptcy Code. The Bankruptcy Court finds and concludes that the Plan
meets all of the relevant requirements of sections 1123, 1124, and 1129, and other applicable
provisions of the Bankruptcy Code, as more fully set forth below with respect to each of the
applicable confirmation requirements.

4. Not Your Garden Variety Debtor. The Debtor’s case is not a garden
variety chapter 11 case. The Debtor is a multibillion-dollar global investment adviser registered
with the SEC, pursuant to the Investment Advisers Act of 1940. It was founded in 1993 by James

Dondero and Mark Okada. Mark Okada resigned from his role with Highland prior to the
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bankruptcy case being filed on October 16, 2019 (the “Petition Date). Mr. Dondero controlled
the Debtor as of the Petition Date but agreed to relinquish control of it on or about January 9, 2020,
pursuant to an agreement reached with the Committee, as described below. Although Mr. Dondero
remained with the Debtor as an unpaid employee/portfolio manager after January 9, 2020, his
employment with the Debtor terminated on October 9, 2020. Mr. Dondero continues to work for
and/or control numerous non-debtor entities in the complex Highland enterprise.

5. The Debtor. The Debtor is headquartered in Dallas, Texas. As of the
Petition Date, the Debtor employed approximately 76 employees. The Debtor is privately-owned:
(a) 99.5% by the Hunter Mountain Investment Trust; (b) 0.1866% by The Dugaboy Investment
Trust, a trust created to manage the assets of Mr. Dondero and his family; (c) 0.0627% by Mark
Okada, personally and through family trusts; and (d) 0.25% by Strand, the Debtor’s general
partner.

6. The Highland Enterprise. Pursuant to various contractual arrangements,
the Debtor provides money management and advisory services for billions of dollars of assets,
including collateralized loan obligation vehicles (“CLOs”), and other investments. Some of these
assets are managed by the Debtor pursuant to shared services agreements with certain affiliated
entities, including other affiliated registered investment advisors. In fact, there are approximately
2,000 entities in the byzantine complex of entities under the Highland umbrella. None of these
affiliated entities filed for chapter 11 protection. Most, but not all, of these entities are not

subsidiaries (direct or indirect) of the Debtor. Many of the Debtor’s affiliated companies are

DOCS_SF:104487.21 36027/002



Case 19-34054-sgj11 Doc 1943 Filed 02/22/21 Entered 02/22/21 16:48:16 Page 8 of 161
Case 3:21-cv-00880-C Document 1-3 Filed 04/18/21 Page 106 of 259 PagelD 130

offshore entities, organized in jurisdictions such as the Cayman Islands and Guernsey. See
Disclosure Statement, at 17-18.

7. Debtor’s Operational History. The Debtor’s primary means of generating
revenue has historically been from fees collected for the management and advisory services
provided to funds that it manages, plus fees generated for services provided to its affiliates. For
additional liquidity, the Debtor, prior to the Petition Date, would sell liquid securities in the
ordinary course, primarily through a brokerage account at Jefferies, LLC. The Debtor would also,
from time to time, sell assets at non-Debtor subsidiaries and cause those proceeds to be distributed
to the Debtor in the ordinary course of business. The Debtor’s current Chief Executive Officer,
James P. Seery, Jr., credibly testified at the Confirmation Hearing that the Debtor was “run at a
deficit for a long time and then would sell assets or defer employee compensation to cover its
deficits.” The Bankruptcy Court cannot help but wonder if that was necessitated because of
enormous litigation fees and expenses incurred by the Debtor due to its culture of litigation—as
further addressed below.

8. Not Your Garden Variety Creditor’s Committee. The Debtor and this
chapter 11 case are not garden variety for so many reasons. One of the most obvious standouts in
this case is the creditor constituency. The Debtor did not file for bankruptcy because of any of the
typical reasons that large companies file chapter 11. For example, the Debtor did not have a large,
asset-based secured lender with whom it was in default; it only had relatively insignificant secured
indebtedness owing to Jeffries, with whom it had a brokerage account, and one other entity,

Frontier State Bank. The Debtor also did not have problems with its trade vendors or landlords.
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The Debtor also did not suffer any type of catastrophic business calamity. In fact, the Debtor filed
for Chapter 11 protection six months before the onset of the COVID-19 pandemic. Rather, the
Debtor filed for Chapter 11 protection due to a myriad of massive, unrelated, business litigation
claims that it faced—many of which had finally become liquidated (or were about to become
liquidated) after a decade or more of contentious litigation in multiple forums all over the world.
The Committee in this case has referred to the Debtor—under its former chief executive, Mr.
Dondero—as a “serial litigator.” The Bankruptcy Court agrees with that description. By way of
example, the members of the Committee (and their history of litigation with the Debtor and others
in the Highland complex) are as follows:

a. The Redeemer Committee of the Highland Crusader Fund (the “Redeemer
Committee”). This Committee member obtained an arbitration award against the
Debtor in the amount of $190,824,557, inclusive of interest, approximately five
months before the Petition Date, from a panel of the American Arbitration
Association. It was on the verge of having that award confirmed by the Delaware
Chancery Court immediately prior to the Petition Date, after years of disputes that
started in late 2008 (and included legal proceedings in Bermuda). This creditor’s
claim was settled during this Chapter 11 Case in the amount of approximately
$137,696,610 (subject to other adjustments and details not relevant for this

purpose).

b. Acis Capital Management, L.P., and Acis Capital Management GP, LLC
(“Acis”). Acis was formerly in the Highland complex of companies, but was not
affiliated with Highland as of the Petition Date. This Committee member and its
now-owner, Joshua Terry, were involved in litigation with the Debtor dating back
to 2016. Acis was forced by Mr. Terry (who was a former Highland portfolio
manager) into an involuntary chapter 11 bankruptcy in the Bankruptcy Court for
the Northern District of Texas, Dallas Division before the Bankruptcy Court in
2018, after Mr. Terry obtained an approximately $8 million arbitration award and
judgment against Acis. Mr. Terry ultimately was awarded the equity ownership of
Acis by the Bankruptcy Court in the Acis bankruptcy case. Acis subsequently
asserted a multi-million dollar claim against Highland in the Bankruptcy Court for
Highland’s alleged denuding of Acis to defraud its creditors—primarily Mr. Terry.
The litigation involving Acis and Mr. Terry dates back to mid-2016 and has
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continued on with numerous appeals of Bankruptcy Court orders, including one
appeal still pending at the Fifth Circuit Court of Appeals. There was also litigation
involving Mr. Terry and Acis in the Royal Court of the Island of Guernsey and in
a state court in New York. The Acis claim was settled during this Chapter 11 Case,
in Bankruptcy Court-ordered mediation, for approximately $23 million (subject to
other details not relevant for this purpose), and is the subject of an appeal being
pursued by Mr. Dondero.

C. UBS Securities LLC and UBS AG London Branch (“UBS”). UBS is a
Committee member that filed a proof of claim in the amount of $1,039,957,799.40
in this Chapter 11 Case. The UBS Claim was based on a judgment that UBS
received from a New York state court in 2020. The underlying decision was issued
in November 2019, after a multi-week bench trial (which had occurred many
months earlier) on a breach of contract claim against non-Debtor entities in the
Highland complex. The UBS litigation related to activities that occurred in 2008
and 2009. The litigation involving UBS and Highland and affiliates was pending
for more than a decade (there having been numerous interlocutory appeals during
its history). The Debtor and UBS recently announced an agreement in principle for
a settlement of the UBS claim (which came a few months after Bankruptcy Court-
ordered mediation) which will be subject to a 9019 motion to be filed with the
Bankruptcy Court on a future date.

d. Meta-E Discovery (“Meta-E”). Meta-E is a Committee member that is a vendor
who happened to supply litigation and discovery-related services to the Debtor over
the years. It had unpaid invoices on the Petition Date of more than $779,000.

It is fair to say that the members of the Committee in this case all have wills of steel. They fought
hard before and during this Chapter 11 Case. The members of the Committee, all of whom have
volunteered to serve on the Claimant Trust Oversight Board post-confirmation, are highly
sophisticated and have had highly sophisticated professionals representing them. They have
represented their constituency in this case as fiduciaries extremely well.

0. Other Key Creditor Constituents. In addition to the Committee members
who were all embroiled in years of litigation with Debtor and its affiliates in various ways, the
Debtor has been in litigation with Patrick Daugherty, a former limited partner and employee of the

Debtor, for many years in both Delaware and Texas state courts. Mr. Daugherty filed an amended
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proof of claim in this Chapter 11 Case for $40,710,819.42 relating to alleged breaches of
employment-related agreements and for defamation arising from a 2017 press release posted by
the Debtor. The Debtor and Mr. Daugherty recently announced a settlement of Mr. Daugherty’s
claim pursuant to which he will receive $750,000 in cash on the Effective Date of the Plan, an
$8.25 million general unsecured claim, and a $2.75 million subordinated claim (subject to other
details not relevant for this purpose). Additionally, entities collectively known as “HarbourVest”
invested more than $70 million with an entity in the Highland complex and asserted a $300 million
proof of claim against the Debtor in this case, alleging, among other things, fraud and RICO
violations. HarbourVest’s claim was settled during the bankruptcy case for a $45 million general
unsecured claim and a $35 million subordinated claim, and that settlement is also being appealed
by a Dondero Entity.

10. Other Claims Asserted. Other than the Claims just described, most of the
other Claims in this Chapter 11 Case are Claims asserted against the Debtor by: (a) entities in the
Highland complex—most of which entities the Bankruptcy Court finds to be controlled by Mr.
Dondero; (b) employees who contend that are entitled to large bonuses or other types of deferred
compensation; and (c) numerous law firms that worked for the Debtor prior to the Petition Date
and had outstanding amounts due for their prepetition services.

11. Not Your Garden Variety Post-Petition Corporate Governance
Structure. Yet another reason this is not your garden variety chapter 11 case is its post-petition
corporate governance structure. Immediately from its appointment, the Committee’s relationship

with the Debtor was contentious at best. First, the Committee moved for a change of venue from
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Delaware to Dallas. Second, the Committee (and later, the United States Trustee) expressed its
then-desire for the appointment of a chapter 11 trustee due to its concerns over and distrust of Mr.
Dondero, his numerous conflicts of interest, and his history of alleged mismanagement (and
perhaps worse).

12. Post-Petition Corporate Governance Settlement with Committee. After
spending many weeks under the threat of the potential appointment of a trustee, the Debtor and
Committee engaged in substantial and lengthy negotiations resulting in a corporate governance
settlement approved by the Bankruptcy Court on January 9, 2020.> As a result of this settlement,
among other things, Mr. Dondero relinquished control of the Debtor and resigned his positions as
an officer or director of the Debtor and its general partner, Strand. As noted above, Mr. Dondero
agreed to this settlement pursuant a stipulation he executed,® and he also agreed not to cause any
Related Entity (as defined in the Settlement Motion) to terminate any agreements with the Debtor.
The January 9 Order also (a) required that the Bankruptcy Court serve as “gatekeeper” prior to the
commencement of any litigation against the three independent board members appointed to
oversee and lead the Debtor’s restructuring in lieu of Mr. Dondero and (b) provided for the
exculpation of those board members by limiting claims subject to the “gatekeeper” provision to

those alleging willful misconduct and gross negligence.

5 This order is hereinafter referred to as the “January 9 Order” and was entered by the Court on January 9, 2020
[Docket No. 339] pursuant to the Motion of the Debtor to Approve Settlement with Official Committee of Unsecured
Creditors Regarding the Governance of the Debtor and Procedures for Operation in the Ordinary Course [Docket
No. 281] (the “Settlement Motion™).

¢ See Stipulation in Support of Motion of the Debtor for Approval of Settlement With the Official Committee of
Unsecured Creditors Regarding Governance of the Debtor and Procedures for Operations in Ordinary Course
[Docket No. 338] (the “Stipulation™).
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13.  Appointment of Independent Directors. As part of the Bankruptcy
Court-approved settlement, three eminently qualified independent directors were chosen to lead
Highland through its Chapter 11 Case. They are: James P. Seery, Jr., John S. Dubel (each chosen
by the Committee), and Retired Bankruptcy Judge Russell Nelms. These three individuals are
each technically independent directors of Strand (Mr. Dondero had previously been the sole
director of Strand and, thus, the sole person in ultimate control of the Debtor). The three
independent board members’ resumes are in evidence. The Bankruptcy Court later approved Mr.
Seery’s appointment as the Debtor’s Chief Executive Officer, Chief Restructuring Officer, and
Foreign Representative. Suffice it to say that this settlement and the appointment of the
independent directors changed the entire trajectory of the case and saved the Debtor from the
appointment of a trustee. The Bankruptcy Court and the Committee each trusted the independent
directors. They were the right solution at the right time. Because of the unique character of the
Debtor’s business, the Bankruptcy Court believed the appointment of three qualified independent
directors was a far better outcome for creditors than the appointment of a conventional chapter 11
trustee. Each of the independent directors brought unique qualities to the table. Mr. Seery, in
particular, knew and had vast experience at prominent firms with high-yield and distressed
investing similar to the Debtor’s business. Mr. Dubel had 40 years of experience restructuring
large complex businesses and serving on boards in this context. And Retired Judge Nelms had not
only vast bankruptcy experience but seemed particularly well-suited to help the Debtor maneuver
through conflicts and ethical quandaries. By way of comparison, in the chapter 11 case of Acis,

the former affiliate of Highland that the Bankruptcy Court presided over and which company was
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much smaller in size and scope than Highland (managing only 5-6 CLOs), the creditors elected a
chapter 11 trustee who was not on the normal trustee rotation panel in this district but, rather, was
a nationally known bankruptcy attorney with more than 45 years of large chapter 11 experience.
While the Acis chapter 11 trustee performed valiantly, he was sued by entities in the Highland
complex shortly after he was appointed (which the Bankruptcy Court had to address). The Acis
trustee was also unable to persuade the Debtor and its affiliates to agree to any actions taken in the
case, and he finally obtained confirmation of Acis’ chapter 11 plan over the objections of the
Debtor and its affiliates on his fourth attempt (which confirmation was promptly appealed).

14. Conditions Required by Independent Directors. Given the experiences
in Acis and the Debtor’s culture of constant litigation, it was not as easy to get such highly qualified
persons to serve as independent board members and, later, as the Debtor’s Chief Executive Officer,
as it would be in an ordinary chapter 11 case. The independent board members were stepping into
a morass of problems. Naturally, they were worried about getting sued no matter how defensible
their efforts—given the litigation culture that enveloped Highland historically. Based on the
record of this Case and the proceedings in the Acis chapter 11 case, it seemed as though everything
always ended in litigation at Highland. The Bankruptcy Court heard credible testimony that none
of the independent directors would have taken on the role of independent director without (1) an
adequate directors and officers’ (“D&QO”) insurance policy protecting them; (2) indemnification
from Strand that would be guaranteed by the Debtor; (3) exculpation for mere negligence claims;
and (4) a gatekeeper provision prohibiting the commencement of litigation against the independent

directors without the Bankruptcy Court’s prior authority. This gatekeeper provision was also
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included in the Bankruptcy Court’s order authorizing the appointment of Mr. Seery as the Debtor’s
Chief Executive Officer, Chief Restructuring Officer, and Foreign Representative entered on
July 16, 2020.” The gatekeeper provisions in both the January 9 Order and July 16 Order are
precisely analogous to what bankruptcy trustees have pursuant to the so-called “Barton Doctrine”
(first articulated in an old Supreme Court case captioned Barton v. Barbour, 104 U.S. 126 (1881)).
The Bankruptcy Court approved all of these protections in the January 9 Order and the July 16
Order, and no one appealed either of those orders. As noted above, Mr. Dondero signed the
Stipulation that led to the settlement that was approved by the January 9 Order. The Bankruptcy
Court finds that, like the Committee, the independent board members have been resilient and
unwavering in their efforts to get the enormous problems in this case solved. They seem to have
at all times negotiated hard and in good faith, which culminated in the proposal of the Plan
currently before the Bankruptcy Court. As noted previously, they completely changed the
trajectory of this case.

15.  Not Your Garden Variety Mediators. And still another reason why this
was not your garden variety case was the mediation effort. In the summer of 2020, roughly nine
months into the chapter 11 case, the Bankruptcy Court ordered mediation among the Debtor, Acis,
UBS, the Redeemer Committee, and Mr. Dondero. The Bankruptcy Court selected co-mediators
because mediation among these parties seemed like such a Herculean task—especially during

COVID-19 where people could not all be in the same room. Those co-mediators were: Retired

" See Order Approving the Debtor’s Motion Under Bankruptcy Code Sections 105(a) and 363(b) Authorizing
Retention of James P. Seery, Jr., as Chief Executive Officer, Chief Restructuring Olfficer, and Foreign Representative
Nunc Pro Tunc to March 15, 2020 [Docket No. 854] entered on July 16, 2020 (the “July 16 Order”)
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Bankruptcy Judge Alan Gropper from the Southern District of New York, who had a distinguished
career presiding over complex chapter 11 cases, and Ms. Sylvia Mayer, who likewise has had a
distinguished career, first as a partner at a preeminent law firm working on complex chapter 11
cases, and subsequently as a mediator and arbitrator in Houston, Texas. As noted earlier, the
Redeemer Committee and Acis claims were settled during the mediation—which seemed nothing
short of a miracle to the Bankruptcy Court—and the UBS claim was settled several months later
and the Bankruptcy Court believes the ground work for that ultimate settlement was laid, or at
least helped, through the mediation. And, as earlier noted, other significant claims have been
settled during this case, including those of HarbourVest (who asserted a $300 million claim) and
Patrick Daugherty (who asserted a $40 million claim). The Bankruptcy Court cannot stress
strongly enough that the resolution of these enormous claims—and the acceptance by all of these
creditors of the Plan that is now before the Bankruptcy Court—seems nothing short of a miracle.
It was more than a year in the making.

16. Not Your Garden Variety Plan Objectors (That Is, Those That
Remain). Finally, a word about the current, remaining objectors to the Plan before the Bankruptcy
Court. Once again, the Bankruptcy Court will use the phrase “not your garden variety”, which
phrase applies to this case for many reasons. Originally, there were over a dozen objections filed
to the Plan. The Debtor then made certain amendments or modifications to the Plan to address
some of these objections, none of which require further solicitation of the Plan for reasons set forth

in more detail below. The only objectors to the Plan left at the time of the Confirmation Hearing
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were Mr. Dondero [Docket No. 1661] and entities that the Bankruptcy Court finds are owned
and/or controlled by him and that filed the following objections:

a. Objection to Confirmation of the Debtor’s Fifth Amended Plan of Reorganization
(filed by Get Good Trust and The Dugaboy Investment Trust) [Docket No. 1667];

b. Objection to Confirmation of Fifth Amended Plan of Reorganization of Highland
Capital Management, L.P. (filed by Highland Capital Management Fund Advisors,
L.P., Highland Fixed Income Fund, Highland Funds I and its series, Highland
Funds Il and its series, Highland Global Allocation Fund, Highland Healthcare
Opportunities Fund, Highland Income Fund, Highland Merger Arbitrate Fund,
Highland Opportunistic Credit Fund, Highland Small-Cap Equity Fund, Highland
Socially Responsible Equity Fund, Highland Total Return Fund, Highland/iBoxx
Senior Loan ETF, NexPoint Advisors, L.P., NexPoint Capital, Inc., NexPoint Real
Estate Strategies Fund, NexPoint Strategic Opportunities Fund) [Docket No.
1670];

c. A Joinder to the Objection filed at 1670 by: NexPoint Real Estate Finance Inc.,
NexPoint Real Estate Capital, LLC, NexPoint Residential Trust, Inc., NexPoint
Hospitality Trust, NexPoint Real Estate Partners, LLC, NexPoint Multifamily
Capital Trust, Inc., VineBrook Homes Trust, Inc., NexPoint Real Estate Advisors,
L.P., NexPoint Real Estate Advisors II, L.P., NexPoint Real Estate Advisors III,
L.P., NexPoint Real Estate Advisors 1V, L.P., NexPoint Real Estate Advisors V,
L.P., NexPoint Real Estate Advisors VI, L.P., NexPoint Real Estate Advisors VII,
L.P., NexPoint Real Estate Advisors VIII, L.P., and any funds advised by the
foregoing [Docket No. 1677];

d. NexPoint Real Estate Partners LLC’s Objection to Debtor’s Fifth Amended Plan
of Reorganization (filed by NexPoint Real Estate Partners LLC f/k/a HCRE
Partners LLC) [Docket No. 1673]; and

e. NexBank’s Objection to Debtor’s Fifth Amended Plan of Reorganization (filed by
NexBank Title, Inc., NexBank Securities, Inc., NexBank Capital, Inc., and
NexBank) [Docket No. 1676]. The entities referred to in (i) through (v) of this
paragraph are hereinafter referred to as the “Dondero Related Entities™).

17. Questionability of Good Faith as to Outstanding Confirmation
Objections. Mr. Dondero and the Dondero Related Entities technically have standing to object to

the Plan, but the remoteness of their economic interests is noteworthy, and the Bankruptcy Court
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questions the good faith of Mr. Dondero’s and the Dondero Related Entities’ objections. In fact,
the Bankruptcy Court has good reason to believe that these parties are not objecting to protect
economic interests they have in the Debtor but to be disruptors. Mr. Dondero wants his company
back. This is understandable, but it is not a good faith basis to lob objections to the Plan. As
detailed below, the Bankruptcy Court has slowed down plan confirmation multiple times and urged
the parties to talk to Mr. Dondero in an attempt to arrive at what the parties have repeatedly referred
to as a “grand bargain,” the ultimate goal to resolve the Debtor’s restructuring. The Debtor and
the Committee represent that they have communicated with Mr. Dondero regarding a grand
bargain settlement, and the Bankruptcy Court believes that they have.

18.  Remote Interest of Outstanding Confirmation Objectors. To be specific
about the remoteness of Mr. Dondero’s and the Dondero Related Entities’ interests, the Bankruptcy
Court will address them each separately. First, Mr. Dondero has a pending objection to the Plan.
Mr. Dondero’s only economic interest with regard to the Debtor is an unliquidated indemnification
claim (and, based on everything the Bankruptcy Court has heard, his indemnification claims would
be highly questionable at this juncture). Mr. Dondero owns no equity in the Debtor directly. Mr.
Dondero owns the Debtor’s general partner, Strand, which in turn owns a quarter percent of the
total equity in the Debtor. Second, a joint objection has been filed by The Dugaboy Trust
(“Dugaboy”) and the Get Good Trust (“Get Good”). The Dugaboy Trust was created to manage
the assets of Mr. Dondero and his family and owns a 0.1866% limited partnership interest in the
Debtor. See Disclosure Statement at 7, n.3. The Bankruptcy Court is not clear what economic

interest the Get Good Trust has, but it likewise seems to be related to Mr. Dondero. Get Good
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filed three proofs of claim relating to a pending federal tax audit of the Debtor’s 2008 return, which
the Debtor believes arise from Get Good’s equity security interests and are subject to subordination
as set forth in its Confirmation Brief. Dugaboy filed three claims against the Debtor: (a) an
administrative claim relating to the Debtor’s alleged postpetition management of Multi-Strat
Credit Fund, L.P., (b) a prepetition claim against a subsidiary of the Debtor for which it seeks to
pierce the corporate veil, each of which the Debtor maintains are frivolous in the Confirmation
Brief, and (c) a claim arising from its equity security interest in the Debtor, which the Debtor
asserts should be subordinated. Another group of objectors that has joined together in one
objection is what the Bankruptcy Court will refer to as the “Highland Advisors and Funds.” See
Docket No. 1863. The Bankruptcy Court understands they assert disputed administrative expense
claims against the estate that were filed shortly before the Confirmation Hearing on January 23,
2021 [Docket No. 1826], and during the Confirmation Hearing on February 3, 2021 [Docket No.
1888]. At the Confirmation Hearing, Mr. Post testified on behalf of the Highland Advisors and
Funds that the Funds have independent board members that run the Funds, but the Bankruptcy
Court was not convinced of their independence from Mr. Dondero because none of the so-called
independent board members have ever testified before the Bankruptcy Court and all have been
engaged with the Highland complex for many years. Notably, the Court questions Mr. Post’s
credibility because, after more than 12 years of service, he abruptly resigned from the Debtor in
October 2020 at the exact same time that Mr. Dondero resigned at the Board of Directors’ request,
and he is currently employed by Mr. Dondero. Moreover, Dustin Norris, a witness in a prior

proceeding (whose testimony was made part of the record at the Confirmation Hearing), recently
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testified on behalf of the Highland Advisors and Funds in another proceeding that Mr. Dondero
owned and/or controlled these entities. Finally, various NexBank entities objected to the Plan.
The Bankruptcy Court does not believe they have liquidated claims against the Debtor. Mr.
Dondero appears to be in control of these entities as well.

19. Background Regarding Dondero Objecting Parties. To be clear, the
Bankruptcy Court has allowed all these objectors to fully present arguments and evidence in
opposition to confirmation, even though their economic interests in the Debtor appear to be
extremely remote and the Bankruptcy Court questions their good faith. Specifically, the
Bankruptcy Court considers them all to be marching pursuant to the orders of Mr. Dondero. In
the recent past, Mr. Dondero has been subject to a temporary restraining order and preliminary
injunction by the Bankruptcy Court for interfering with Mr. Seery’s management of the Debtor in
specific ways that were supported by evidence. Around the time that this all came to light and the
Bankruptcy Court began setting hearings on the alleged interference, Mr. Dondero’s company
phone, which he had been asked to turn in to Highland, mysteriously went missing. The
Bankruptcy Court merely mentions this in this context as one of many reasons that the Bankruptcy
Court has to question the good faith of Mr. Dondero and his affiliates in raising objections to
confirmation of the Plan.

20. Other Confirmation Objections. Other than the objections filed by Mr.
Dondero and the Dondero Related Entities, the only other pending objection to the Plan is the
United States Trustee’s Limited Objection to Confirmation of Debtor’s Fifth Amended Plan of

Reorganization [Docket No. 1671], which objected to the Plan’s exculpation, injunction, and
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Debtor release provisions. In juxtaposition, to these pending objections, the Bankruptcy Court
notes that the Debtor resolved the following objections to the Plan:

a. CLO Holdco, Ltd.’s Joinder to Objection to Confirmation of Fifth Amended Plan
of Reorganization of Highland Capital Management, L.P. and Supplemental
Objections to Plan Confirmation [Docket No. 1675]. This Objection has been
resolved pursuant to mutually agreed language by the parties set forth in paragraph
VV of the Confirmation Order;

b. Objection of Dallas County, City of Allen, Allen ISD, City of Richardson, and
Kaufman County to Confirmation of the Fifth Amended Plan of Reorganization of
Highland Capital Management, L.P. [Docket No. 1662]. This Objection has been
resolved pursuant to mutually agreed language by the parties set forth in paragraph
QQ of the Confirmation Order;

c. Senior Employees’ Limited Objection to Debtor’s Fifth Amended Plan of
Reorganization (filed by Scott Ellington, Thomas Surgent, Frank Waterhouse,
Isaac Leventon) [Docket No. 1669]. This Objection has been resolved pursuant to
mutually agreed language by the parties set forth in paragraph 82 and paragraphs
RR and SS of the Confirmation Order;

d. Limited Objection of Jack Yang and Brad Borud to Fifth Amended Plan of
Reorganization of Highland Capital Management, L.P. [Docket No. 1666] and the
amended joinder filed by Davis Deadman, Paul Kauffman and Todd Travers
[Docket No. 1679]. This Objection and the amended joinder were resolved by
agreement of the parties pursuant to modifications to the Plan filed by the Debtor;

e. United States’ (IRS) Limited Objection to Debtor’s Fifth Amended Plan of
Reorganization [Docket No. 1668]. This Objection has been resolved pursuant to
mutually agreed language by the parties set forth in paragraphs TT and UU of the
Confirmation Order; and

f. Patrick Hagaman Daugherty’s Objection to Confirmation of Fifth Amended Plan
of Reorganization [Docket No. 1678]. This objection was resolved by the parties
pursuant to the settlement of Mr. Daugherty’s claim announced on the record of the
Confirmation Hearing.

21. Capitalized Terms. Capitalized terms used herein, but not defined herein,
shall have the respective meanings attributed to such terms in the Plan and the Disclosure

Statement, as applicable.
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22.  Jurisdiction and Venue. The Bankruptcy Court has jurisdiction over the
Debtor’s Chapter 11 Case pursuant to 28 U.S.C. §§ 157 and 1334. This is a core proceeding
pursuant to 28 U.S.C. § 157(b)(2). Venue of this proceeding and this Chapter 11 Case is proper
in this district and in the Bankruptcy Court pursuant to 28 U.S.C. §§ 1408 and 1409.

23. Chapter 11 Petition. On the Petition Date, the Debtor commenced a
voluntary case under chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court
for the District of Delaware, which case was transferred to the Bankruptcy Court on December 19,
2019. The Debtor continues to operate its business and manage its property as debtor in possession
pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. No trustee or examiner has been
appointed in this Chapter 11 Case. The Office of the United States Trustee appointed the
Committee on October 29, 2019.

24.  Judicial Notice. The Bankruptcy Court takes judicial notice of the docket
in this Chapter 11 Case maintained by the clerk of the Bankruptcy Court and the court-appointed
claims agent, Kurtzman Carson Consultants LLC (“KCC”), including, without limitation, all
pleadings, notices, and other documents filed, all orders entered, and all evidence and arguments
made, proffered or adduced at the hearings held before the Bankruptcy Court during this Chapter
11 Case, including, without limitation, the hearing to consider the adequacy of the Disclosure
Statement and the Confirmation Hearing, as well as all pleadings, notices, and other documents
filed, all orders entered, and all evidence and arguments made, proffered, or adduced at hearings

held before the Bankruptcy Court or the District Court for the Northern District of Texas in
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connection with an adversary proceeding or appellate proceeding, respectively, related to this
Chapter 11 Case.

25. Plan Supplement Documents. Prior to the Confirmation Hearing, the
Debtor filed each of the Plan Supplements. The Plan Supplements contain, among other
documents, the Retained Causes of Action, the Claimant Trust Agreement, the Litigation Sub-
Trust Agreement, the Senior Employee Stipulation, the Related Entity List, the Schedule of
Employees, the Reorganized Limited Partnership Agreement, supplements to the Liquidation

Analysis/Financial Projections, the Schedule of Contracts and Leases to be Assumed, and the other

Plan Documents set forth therein (collectively, the “Plan Supplement Documents™).

26.  Retained Causes of Action Adequately Preserved. The Bankruptcy
Court finds that the list of Retained Causes of Action included in the Plan Supplements sufficiently
describes all potential Retained Causes of Action, provides all persons with adequate notice of any
Causes of Action regardless of whether any specific claim to be brought in the future is listed
therein or whether any specific potential defendant or other party is listed therein, and satisfies
applicable law in all respects to preserve all of the Retained Causes of Action. The definition of
the Causes of Action and Schedule of Retained Causes of Action, and their inclusion in the Plan,
specifically and unequivocally preserve the Causes of Action for the benefit of the Reorganized
Debtor, the Claimant Trust, or the Litigation Sub-Trust, as applicable.

27.  Plan Modifications Are Non-Material. In addition to the Plan
Supplements, the Debtor made certain non-material modifications to the Plan, which are reflected

in (1) the Redline of Fifth Amended Plan of Reorganization of Highland Capital Management, L.P.
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(as Modified) filed on January 22, 2021 [Docket No. 1809], and (ii) Exhibit B to the Debtor’s
Notice of Filing of Plan Supplement to Fifth Amended Plan of Reorganization of Highland Capital
Management, L.P. (as Modified) filed on February 1, 2021 [Docket No. 1875] (collectively, the

“Plan Modifications”). Section 1127(a) of the Bankruptcy Code provides that a plan proponent

may modify its plan at any time before confirmation so long as such modified plan meets the
requirements of sections 1122 and 1123 of the Bankruptcy Code. None of the modifications set
forth in the Plan Supplements or the Plan Modifications require any further solicitation pursuant
to sections 1125, 1126, or 1127 of the Bankruptcy Code and Bankruptcy Rule 3019, because,
among other things, they do not materially adversely change the treatment of the claims of any
creditors or interest holders who have not accepted, in writing, such supplements and
modifications. Among other things, there were changes to the projections that the Debtor filed
shortly before the Confirmation Hearing (which included projected distributions to creditors and
a comparison of projected distributions under the Plan to potential distributions under a
hypothetical chapter 7 liquidation). The Plan Supplements and Plan Modifications did not mislead
or prejudice any creditors or interest holders nor do they require that Holders of Claims or Equity
Interests be afforded an opportunity to change previously cast votes to accept or reject the Plan.
Specifically, the Amended Liquidation Analysis/Financial Projections filed on February 1, 2021
[Docket No. 1875] do not constitute any material adverse change to the treatment of any creditors
or interest holders but, rather, simply update the estimated distributions based on Claims that were
settled in the interim and provide updated financial data. The filing and notice of the Plan

Supplements and Plan Modifications were appropriate and complied with the requirements of
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section 1127(a) of the Bankruptcy Code and the Bankruptcy Rules, and no other solicitation or
disclosure or further notice is or shall be required. The Plan Supplements and Plan Modifications
each became part of the Plan pursuant section 1127(a) of the Bankruptcy Code. The Debtor or
Reorganized Debtor, as applicable, is authorized to modify the Plan or Plan Supplement
Documents following entry of this Confirmation Order in a manner consistent with section 1127(b)
of the Bankruptcy Code, the Plan, and, if applicable, the terms of the applicable Plan Supplement
Document.

28. Notice of Transmittal, Mailing and Publication of Materials. As is
evidenced by the Voting Certifications and the Affidavits of Service and Publication, the
transmittal and service of the Plan, the Disclosure Statement, Ballots, and Confirmation Hearing
Notice were adequate and sufficient under the circumstances, and all parties required to be given
notice of the Confirmation Hearing (including the deadline for filing and serving objections to the
confirmation of the Plan) have been given due, proper, timely, and adequate notice in accordance
with the Disclosure Statement Order and in compliance with the Bankruptcy Code, the Bankruptcy
Rules, the Local Rules, and applicable non-bankruptcy law, and such parties have had an
opportunity to appear and be heard with respect thereto. No other or further notice is required.
The publication of the Confirmation Hearing Notice, as set forth in the Notice of Affidavit of
Publication dated December 3, 2020 [Docket No. 1505], complied with the Disclosure Statement
Order.

29.  Voting. The Bankruptcy Court has reviewed and considered the Voting

Certifications. The procedures by which the Ballots for acceptance or rejection of the Plan were
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distributed and tabulated, including the tabulation as subsequently amended to reflect the
settlement of certain Claims to be Allowed in Class 7, were fairly and properly conducted and
complied with the Disclosure Statement Order, the Bankruptcy Code, the Bankruptcy Rules, and
the Local Rules.

30. Bankruptcy Rule 3016(a). In accordance with Bankruptcy Rule 3016(a),
the Plan is dated and identifies the Debtor as the proponent of the Plan.

31. Plan Compliance with Bankruptcy Code (11 U.S.C. § 1129(a)(1)). As
set forth below, the Plan complies with all of the applicable provisions of the Bankruptcy Code,
thereby satisfying section 1129(a)(1) of the Bankruptcy Code.

32. Proper Classification (11 U.S.C. §§ 1122, 1123(a)(1)). Section 1122 of
the Bankruptcy Code provides that a plan may place a claim or interest in a particular class only if
such claim or interest is substantially similar to the other claims or interest of such class. The
Claims and Equity Interests placed in each Class are substantially similar to other Claims and
Equity Interests, as the case may be, in each such Class. Valid business, factual, and legal reasons
exist for separately classifying the various Classes of Claims and Equity Interests created under
the Plan, and such Classes do not unfairly discriminate between Holders of Claims and Equity
Interests.

33. Classification of Secured Claims. Class 1 (Jefferies Secured Claim) and
Class 2 (Frontier Secured Claim) each constitute separate secured claims held by Jefferies LLC
and Frontier State Bank, respectively, and it is proper and consistent with section 1122 of the

Bankruptcy Code to separately classify the claims of these secured creditors. Class 3 (Other
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Secured Claims) consists of other secured claims (to the extent any exist) against the Debtor, are
not substantially similar to the Secured Claims in Class 1 or Class 2, and are also properly
separately classified.

34. Classification of Priority Claims. Class 4 (Priority Non-Tax Claims)
consists of Claims entitled to priority under section 507(a), other than Priority Tax Claims, and are
properly separately classified from non-priority unsecured claims. Class 5 (Retained Employee
Claims) consists of the potential claims of employees who may be retained by the Debtor on the
Effective Date, which claims will be Reinstated under the Plan, are not substantially similar to
other Claims against the Debtor, and are properly classified.

35.  Classification of Unsecured Claims. Class 6 (PTO Claims) consists solely
of the claims of the Debtor’s employees for unpaid paid time off in excess of the $13,650 statutory
cap amount under sections 507(a)(4) and (a)(5) of the Bankruptcy Code and are dissimilar from
other unsecured claims in Class 7 and Class 8. Class 7 (Convenience Claims) allows holders of
eligible and liquidated Claims (below a certain threshold dollar amount) to receive a cash payout
of the lesser of 85% of the Allowed amount of the creditor’s Claim or such holder’s pro rata share
of the Convenience Claims Cash Pool. Class 7 (Convenience Claims) are provided for
administrative convenience purposes in order to allow creditors, most of whom are either trade
creditors or holders of professional claims, to receive treatment provided under Class 7 in lieu of
the treatment of Class 8 (General Unsecured Claims). The Plan also provides for reciprocal “opt
out” mechanisms to allow holders of Class 7 Claims to elect to receive the treatment for Class 8

Claims. Class 8 creditors primarily constitute the litigation claims of the Debtor. Class 8 Creditors
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will receive Claimant Trust Interests which will be satisfied pursuant to the terms of the Plan.
Class 8 also contains an “opt out” mechanism to allow holders of liquidated Class 8 Claims at or
below a $1 million threshold to elect to receive the treatment of Class 7 Convenience Claims. The
Claims in Class 7 (primarily trade and professional Claims against the Debtor) are not substantially
similar to the Claims in Class 8 (primarily the litigation Claims against the Debtor), and are
appropriately separately classified. Valid business reasons also exist to classify creditors in Class
7 separately from creditors in Class 8. Class 7 creditors largely consist of liquidated trade or
service providers to the Debtor. In addition, the Claims of Class 7 creditors are small relative to
the large litigation claims in Class 8. Furthermore, the Class 8 Claims were overwhelmingly
unliquidated when the Plan was filed. The nature of the Class 7 Claims as being largely liquidated
created an expectation of expedited payment relative to the largely unliquidated Claims in Class
8, which consists in large part of parties who have been engaged in years, and in some cases over
a decade of litigation with the Debtor. Separate classification of Class 7 and Class 8 creditors was
the subject of substantial arm’s-length negotiations between the Debtor and the Committee to
appropriately reflect these relative differences.

36. Classification of Equity Interests. The Plan properly separately classifies
the Equity Interests in Class 10 (Class B/C Limited Partnership Interests) from the Equity Interests
in Class 11 (Class A Limited Partnership Interests) because they represent different types of equity
security interests in the Debtor and different payment priorities.

37.  Elimination of Vacant Classes. Section III.C of the Plan provides for the

elimination of Classes that do not have at least one holder of a Claim or Equity Interest that is
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Allowed in an amount greater than zero for purposes of voting to accept or reject the Plan, and are
disregarded for purposes of determining whether the Plan satisfies section 1129(a)(8) of the
Bankruptcy Code with respect to such Class. The purpose of this provision is to provide that a
Class that does not have voting members shall not be included in the tabulation of whether that
Class has accepted or rejected the Plan. Pursuant to the Voting Certifications, the only voting
Class of Claims or Equity Interests that did not have any members is Class 5 (Retained
Employees). As noted above, Class 5 does not have any voting members because any potential
Claims in Class 5 would not arise, except on account of any current employees of the Debtor who
may be employed as of the Effective Date, which is currently unknown. Thus, the elimination of
vacant Classes provided in Article I11.C of the Plan does not violate section 1122 of the Bankruptcy
Code. Class 5 is properly disregarded for purposes of determining whether or not the Plan has
been accepted under Bankruptcy Code section 1129(a)(8) because there are no members in that
Class. However, the Plan properly provides for the treatment of any Claims that may potentially
become members of Class 5 as of the Effective Date in accordance with the terms of the Plan. The
Plan therefore satisfies section 1122 of the Bankruptcy Code.

38. Classification of Claims and Designation of Non-Classified Claims (11
U.S.C. §§ 1122, 1123(a)(1)). Section 1123(a)(1) of the Bankruptcy Code requires that the Plan
specify the classification of claims and equity security interests pursuant to section 1122 of the
Bankruptcy Code, other than claims specified in sections 507(a)(2), 507(a)(3), or 507(a)(8) of the
Bankruptcy Code. In addition to Administrative Claims, Professional Fee Claims, and Priority

Tax Claims, each of which need not be classified pursuant to section 1123(a)(1) of the Bankruptcy

29
DOCS_SF:104487.21 36027/002



Case 19-34054-sgj11 Doc 1943 Filed 02/22/21 Entered 02/22/21 16:48:16 Page 30 of 161
Case 3:21-cv-00880-C Document 1-3 Filed 04/18/21 Page 128 of 259 PagelD 152

Code, the Plan designates eleven (11) Classes of Claims and Equity Interests. The Plan satisfies
sections 1122 and 1123(a)(1) of the Bankruptcy Code.

39. Specification of Unimpaired Classes (11 U.S.C. § 1123(a)(2)). Article III
of the Plan specifies that each of Class 1 (Jefferies Secured Claim), Class 3 (Other Secured
Claims), Class 4 (Priority Non-Tax Claims), Class 5 (Retained Employee Claims), and Class 6
(PTO Claims) are Unimpaired under the Plan. Thus, the requirement of section 1123(a)(2) of the
Bankruptcy Code is satisfied.

40. Specification of Treatment of Impaired Classes (11 U.S.C. §
1123(a)(3)). Article III of the Plan designates each of Class 2 (Frontier Secured Claim), Class 7
(Convenience Claims), Class 8 (General Unsecured Claims), Class 9 (Subordinated Claims), Class
10 (Class B/C Limited Partnership Interests), and Class 11 (Class A Limited Partnership Interests)
as Impaired and specifies the treatment of Claims and Equity Interests in such Classes. Thus, the
requirement of section 1123(a)(3) of the Bankruptcy Code is satisfied.

41. No Discrimination (11 U.S.C. § 1123(a)(4)). The Plan provides for the
same treatment by the Plan proponent for each Claim or Equity Interest in each respective Class
unless the Holder of a particular Claim or Equity Interest has agreed to a less favorable treatment
of such Claim or Equity Interest. The Plan satisfies this requirement because Holders of Allowed
Claims or Equity Interests in each Class will receive the same rights and treatment as other Holders
of Allowed Claims or Equity Interests within such holder’s respective class, subject only to the
voluntary “opt out” options afforded to members of Class 7 and Class 8 in accordance with the

terms of the Plan. Thus, the requirement of section 1123(a)(4) of the Bankruptcy Code is satisfied.
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42.  Implementation of the Plan (11 U.S.C. § 1123(a)(5)). Article IV of the
Plan sets forth the means for implementation of the Plan which includes, but is not limited to, the
establishment of: (i) the Claimant Trust; (ii) the Litigation Sub-Trust; (iii) the Reorganized Debtor;
and (iv) New GP LLC, in the manner set forth in the Plan Documents, the forms of which are
included in the Plan Supplements.

a. The Claimant Trust. The Claimant Trust Agreement provides for the
management of the Claimant Trust, as well as the Reorganized Debtor with the
Claimant Trust serving as the managing member of New GP LLC (a wholly-owned
subsidiary of the Claimant Trust that will manage the Reorganized Debtor as its
general partner). The Claimant Trust, the Claimant Trustee, the management and
monetization of the Claimant Trust Assets, and the management of the Reorganized
Debtor (through the Claimant Trust’s role as managing member of New GP LLC)
and the Litigation Sub-Trust will all be managed and overseen by the Claimant
Trust Oversight Committee. Additionally, the Plan provides for the transfer to the
Claimant Trust of all of the Debtor’s rights, title, and interest in and to all of the
Claimant Trust Assets in accordance with section 1141 of the Bankruptcy Code and
for the Claimant Trust Assets to automatically vest in the Claimant Trust free and
clear of all Claims, Liens, encumbrances, or interests subject only to the Claimant
Trust Interests and the Claimant Trust Expenses, as provided for in the Claimant
Trust Agreement. The Claimant Trust will administer the Claimant Trust Assets as
provided under the Plan and the Claimant Trust Agreement contained in the Plan
Supplements.

b. The Litigation Sub-Trust. The Plan and the Litigation Sub-Trust Agreement
provide for the transfer to the Litigation Sub-Trust all of the Claimant Trust’s rights,
title, and interest in and to all of the Estate Claims (as transferred to the Claimant
Trust by the Debtor) in accordance with section 1141 of the Bankruptcy Code and
for the Estate Claims to automatically vest in the Litigation Sub-Trust free and clear
of all Claims, Liens, encumbrances, or interests subject only to the Litigation Sub-
Trust Interests and the Litigation Sub-Trust Expenses, as provided for in the
Litigation Sub-Trust Agreement. The Litigation Trustee is charged with
investigating, pursuing, and otherwise resolving any Estate Claims (including those
with respect to which the Committee has standing to pursue prior to the Effective
Date pursuant to the January 9 Order) pursuant to the terms of the Litigation Sub-
Trust Agreement and the Plan, regardless of whether any litigation with respect to
any Estate Claim was commenced by the Debtor or the Committee prior to the
Effective Date.
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c. The Reorganized Debtor. The Reorganized Debtor will administer the
Reorganized Debtor Assets, which includes managing the wind down of the
Managed Funds.

The precise terms governing the execution of these restructuring transactions are set forth in greater
detail in the applicable definitive documents included in the Plan Supplements, including the
Claimant Trust Agreement, the Litigation Sub-Trust Agreement, and the Schedule of Retained
Causes of Action. The Plan, together with the documents and forms of agreement included in the
Plan Supplements, provides a detailed blueprint for the transactions contemplated by the Plan. The
Plan’s various mechanisms provide for the Debtor’s continued management of its business as it
seeks to liquidate the Debtor’s assets, wind down its affairs, and pay the Claims of the Debtor’s
creditors. Upon full payment of Allowed Claims, plus interest as provided in the Plan, any residual
value would then flow to the holders of Class 10 (Class B/C Limited Partnership Interests), and
Class 11 (Class A Limited Partnership Interests). Finally, Mr. Seery testified that the Debtor
engaged in substantial and arm’s length negotiations with the Committee regarding the Debtor’s
post-Effective Date corporate governance, as reflected in the Plan. Mr. Seery testified that he
believes the selection of the Claimant Trustee, Litigation Trustee, and members of the Claimant
Trust Oversight Board are in the best interests of the Debtor’s economic constituents. Thus, the
requirements of section 1123(a)(5) of the Bankruptcy Code are satisfied.

43. Non-Voting Equity Securities (11 U.S.C. § 1123(a)(6)). The Debtor is
not a corporation and the charter documents filed in the Plan Supplements otherwise comply with
section 1123(a)(6) of the Bankruptcy Code. Therefore, the requirement of section 1123(a)(6) of

the Bankruptcy Code is satisfied.
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44, Selection of Officers and Directors (11 U.S.C. § 1123(a)(7)). Article IV
of the Plan provides for the Claimant Trust to be governed and administered by the Claimant
Trustee. The Claimant Trust, the management of the Reorganized Debtor, and the management
and monetization of the Claimant Trust Assets and the Litigation Sub-Trust will be managed by
the Claimant Trust Oversight Board. The Claimant Trust Oversight Board will consist of: (1) Eric
Felton, as representative of the Redeemer Committee; (2) Joshua Terry, as representative of Acis;
(3) Elizabeth Kozlowski, as representative of UBS; (4) Paul McVoy, as representative of Meta-E
Discovery; and (5) David Pauker. Four of the members of the Claimant Trust Oversight
Committee are the holders of several of the largest Claims against the Debtor and/or are current
members of the Committee. Each of these creditors has actively participated in the Debtor’s case,
both through their fiduciary roles as Committee members and in their individual capacities as
creditors. They are therefore intimately familiar with the Debtor, its business, and assets. The
fifth member of the Claimant Trustee Oversight Board, David Pauker, is a disinterested
restructuring advisor and turnaround manager with more than 25 years of experience advising
public and private companies and their investors, and he has substantial experience overseeing,
advising or investigating troubled companies in the financial services industry and has advised or
managed such companies on behalf of boards or directors, court-appointed trustees, examiners and
special masters, government agencies, and private investor parties. The members of the Claimant
Trust Oversight Board will serve without compensation, except for Mr. Pauker, who will receive

payment of $250,000 for his first year of service, and $150,000 for subsequent years.
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45.  Selection of Trustees. The Plan Supplements disclose that Mr. Seery will
serve as the Claimant Trustee and Marc Kirschner will serve as the Litigation Trustee. As noted
above, Mr. Seery has served as an Independent Board member since January 2020, and as the
Chief Executive Officer and Chief Restructuring Officer since July 2020, and he has extensive
management and restructuring experience, as evidenced from his curriculum vitae which is part of
the record. The evidence shows that Mr. Seery is intimately familiar with the Debtor’s
organizational structure, business, and assets, as well as how Claims will be treated under the Plan.
Accordingly, it is reasonable and in the Estate’s best interests to continue Mr. Seery’s employment
post-emergence as the Claimant Trustee. Mr. Seery, upon consultation with the Committee,
testified that he intends to employ approximately 10 of the Debtor’s employees to enable him to
manage the Debtor’s business until the Claimant Trust effectively monetizes its remaining assets,
instead of hiring a sub-servicer to accomplish those tasks. Mr. Seery testified that he believes that
the Debtor’s post-confirmation business can most efficiently and cost-effectively be supported by
a sub-set of the Debtor’s current employees, who will be managed internally. Mr. Seery shall
initially be paid $150,000 per month for services rendered after the Effective Date as Claimant
Trustee; however, Mr. Seery’s long-term salary as Claimant Trustee and the terms of any bonuses
and severance are subject to further negotiation by Mr. Seery and the Claimant Trust Oversight
Board within forty-five (45) days after the Effective Date. The Bankruptcy Court has also
reviewed Mr. Kirschner’s curriculum vitae. Mr. Kirschner has been practicing law since 1967 and
has substantial experience in bankruptcy litigation matters, particularly with respect to his prior

experience as a litigation trustee for several litigation trusts, as set forth on the record of the
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Confirmation Hearing and in the Confirmation Brief. Mr. Kirschner shall be paid $40,000 per
month for the first three months and $20,000 per month thereafter, plus a success fee related to
litigation recoveries. The Committee and the Debtor had arm’s lengths negotiations regarding the
post-Effective Date corporate governance structure of the Reorganized Debtor and believe that the
selection of the Claimant Trustee, the Litigation Trustee, and the Claimant Trust Oversight
Committee are in the best interests of the Debtor’s economic stakeholders. Section 1123(a)(7) of
the Bankruptcy Code is satisfied.

46. Debtor’s Compliance with Bankruptcy Code (11 U.S.C. § 1129(a)(2)).
Pursuant to section 1129(a)(2) of the Bankruptcy Code, the Debtor has complied with the
applicable provisions of the Bankruptcy Code, including sections 1122, 1123, 1124, 1125, and
1126 of the Bankruptcy Code, the Bankruptcy Rules, and the Disclosure Statement Order
governing notice, disclosure, and solicitation in connection with the Plan, the Disclosure
Statement, the Plan Supplements, and all other matters considered by the Bankruptcy Court in
connection with this Chapter 11 Case.

47. Debtor’s Solicitation Complied with Bankruptcy Code and Disclosure
Statement Order. Before the Debtor solicited votes on the Plan, the Bankruptcy Court entered
the Disclosure Statement Order. In accordance with the Disclosure Statement Order and evidenced
by the Affidavits of Service and Publication, the Debtor appropriately served (i) the Solicitation
Packages (as defined in the Disclosure Statement Order) on the Holders of Claims in Classes 2, 7,
8 and 9 and Holders of Equity Interests in Classes 10 and 11 who were entitled to vote on the Plan;

and (ii) the Notice of Nonvoting Status (as defined in the Disclosure Statement Order) and the
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Confirmation Hearing Notice to the Holders of Claims in Classes 1, 3, 4, 5 and 6, who were not
entitled to vote on the Plan pursuant to the Disclosure Statement Order. The Disclosure Statement
Order approved the contents of the Solicitation Packages provided to Holders of Claims and Equity
Interests entitled to vote on the Plan, the notices provided to parties not entitled to vote on the Plan,
and the deadlines for voting on and objecting to the Plan. The Debtor and KCC each complied
with the content and delivery requirements of the Disclosure Statement Order, thereby satisfying
sections 1125(a) and (b) of the Bankruptcy Code, as evidenced by the Affidavits of Service and
Publication. The Debtor also satisfied section 1125(c) of the Bankruptcy Code, which provides
that the same disclosure statement must be transmitted to each holder of a claim or interest in a
particular class. The Debtor caused the same Disclosure Statement to be transmitted to all holders
of Claims and Equity Interests entitled to vote on the Plan. The Debtor has complied in all respects
with the solicitation requirements of section 1125 of the Bankruptcy Code and the Disclosure
Statement Order. The Bankruptcy Court rejects the arguments of the Mr. Dondero and certain
Dondero Related Entities that the changes made to certain assumptions and projections from the
Liquidation Analysis annexed as Exhibit C to the Disclosure Statement (the “Liquidation
Analysis”) to the Amended Liquidation Analysis/Financial Projections require resolicitation of the
Plan. The Bankruptcy Court heard credible testimony from Mr. Seery regarding the changes to
the Liquidation Analysis as reflected in the Amended Liquidation Analysis/Financial Projections.
Based on the record, including the testimony of Mr. Seery, the Bankruptcy Court finds that the
changes between the Liquidation Analysis and the Amended Liquidation Analysis/Financial

Projections do not constitute materially adverse change to the treatment of Claims or Equity
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Interests. Instead, the changes served to update the projected distributions based on Claims that
were settled after the approval of the Disclosure Statement and to otherwise incorporate more
recent financial data. Such changes were entirely foreseeable given the large amount of
unliquidated Claims at the time the Disclosure Statement was approved and the nature of the
Debtor’s assets. The Bankruptcy Court therefore finds that holders of Claims and Equity Interests
were not misled or prejudiced by the Amended Liquidation Analysis/Financial Projections and the
Plan does not need to be resolicited.

48. Plan Proposed in Good Faith and Not by Means Forbidden by Law (11
U.S.C. § 1129(a)(3)). The Debtor has proposed the Plan in good faith and not by any means
forbidden by law, thereby satisfying section 1129(a)(3) of the Bankruptcy Code. In determining
that the Plan has been proposed in good faith, the Bankruptcy Court has examined the totality of
the circumstances surrounding the filing of this Chapter 11 Case, the Plan itself, and the extensive,
unrebutted testimony of Mr. Seery in which he described the process leading to Plan’s formulation.
Based on the totality of the circumstances and Mr. Seery’s testimony, the Bankruptcy Court finds
that the Plan is the result of extensive arm’s-length negotiations among the Debtor, the Committee,
and key stakeholders, and promotes the objectives and purposes of the Bankruptcy Code.
Specifically, the Debtor’s good faith in proposing the Plan is supported by the following facts
adduced by Mr. Seery:

a. The Independent Board determined that it should consider all potential
restructuring alternatives, including pursuit of a traditional restructuring and the
continuation of the Debtor’s business, a potential sale of the Debtor’s assets in one
or more transactions, an asset monetization plan similar to that described in the

Plan, and a so-called “grand bargain” plan that would involve Mr. Dondero’s
sponsorship of a plan with a substantial equity infusion.
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b. The Debtor subsequently engaged in arm’s-length, good faith negotiations with the
Committee over an asset monetization Plan commencing in June 2020, which
negotiations occurred over the next several months.

c. Negotiations between the Debtor and the Committee were often contentious over
disputes, including, but not limited to, the post-confirmation corporate governance
structure and the scope of releases contemplated by the Plan.

d. While negotiations with the Committee progressed, the Independent Board engaged
in discussions with Mr. Dondero regarding a potential “grand bargain” plan which
contemplated a significant equity infusion by Mr. Dondero, and which Mr. Seery
personally spent hundreds of hours pursuing over many months.

e. On August 3, 2020, the Bankruptcy Court entered the Order Directing Mediation
[Docket No. 912] pursuant to which the Bankruptcy Court ordered the Debtor, the
Committee, UBS, Acis, the Redeemer Committee, and Mr. Dondero into
mediation. As a result of this mediation, the Debtor negotiated the settlement of
the claims of Acis and Mr. Terry, which the Bankruptcy Court approved on October
28, 2020 [Docket No. 1302].

f. On August 12, 2020, the Debtor filed its Chapter 11 Plan of Reorganization of
Highland Capital Management, L.P. [Docket No. 944] (the “Initial Plan”) and
related disclosure statement (the “Initial Disclosure Statement”) which were not
supported by either the Committee or Mr. Dondero. The Independent Board filed
the Initial Plan and Initial Disclosure Statement in order to act as a catalyst for
continued discussions with the Committee while it simultaneously worked with Mr.
Dondero on the “grand bargain” plan.

g. The Bankruptcy Court conducted a contested hearing on the Initial Disclosure
Statement on October 27, 2020. The Committee and other parties objected to
approval of the Disclosure Statement at the Initial Disclosure Statement hearing,
which was eventually continued to November 23, 2020.

h. Following the Initial Disclosure Statement hearing, the Debtor continued to
negotiate with the Committee and ultimately resolved the remaining material
disputes and led to the Bankruptcy Court’s approval of the Disclosure Statement on
November 23, 2020.

1. Even after obtaining the Bankruptcy Court’s approval of the Disclosure Statement,
the Debtor and the Committee continued to negotiate with Mr. Dondero and the
Committee over a potential “pot plan” as an alternative to the Plan on file with the
Bankruptcy Court, but such efforts were unsuccessful. This history conclusively
demonstrates that the Plan is being proposed in good faith within the meaning of
section 1129(a)(3).
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49. Payments for Services or Costs and Expenses (11 U.S.C. § 1129(a)(4)).
Article II.B of the Plan provides that Professionals will file all final requests for payment of
Professional Fee Claims no later than 60 days after the Effective Date, thereby providing an
adequate period of time for interested parties to review such claims. The procedures set forth in
the Plan for the Bankruptcy Court’s approval of the fees, costs, and expenses to be paid in
connection with this chapter 11 Case, or in connection with the Plan and incident to this Chapter
11 Case, satisfy the objectives of and are in compliance with section 1129(a)(4) of the Bankruptcy
Code.

50. Directors, Officers, and Insiders (11 U.S.C. § 1129(a)(5)). Article [V.B
of the Plan provides for the appointment of the Claimant Trustee, Litigation Trustee, and the
Claimant Trust Oversight Committee and the members thereto. For the reasons more fully
explained in paragraphs 44-45 of this Confirmation Order with respect to the requirement of
section 1123(a)(7) of the Bankruptcy Code, the Debtor has disclosed the nature of compensation
of any insider to be employed or retained by the Reorganized Debtor, if applicable, and
compensation for any such insider. The appointment of such individuals is consistent with the
interests of Claims and Equity Interests and with public policy. Thus, the Plan satisfies section
1129(a)(5) of the Bankruptcy Code.

51. No Rate Changes (11 U.S.C. § 1129(a)(6)). The Plan does not provide for
any rate change that requires regulatory approval. Section 1129(a)(6) of the Bankruptcy Code is

thus not applicable.
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52. Best Interests of Creditors (11 U.S.C. § 1129(a)(7)). The “best interests”
test is satisfied as to all Impaired Classes under the Plan, as each Holder of a Claim or Equity
Interest in such Impaired Classes will receive or retain property of a value, as of the Effective Date
of the Plan, that is not less than the amount that such Holder would so receive or retain if the
Debtor were liquidated under chapter 7 of the Bankruptcy Code. On October 15, 2020, the Debtor
filed the Liquidation Analysis [Docket 1173], as prepared by the Debtor with the assistance of its
advisors and which was attached as Exhibit C to the Disclosure Statement. On January 29, 2021,
in advance of Mr. Seery’s deposition in connection with confirmation of the Plan, the Debtor
provided an updated version of the Liquidation Analysis to the then-objectors of the Plan,
including Mr. Dondero and the Dondero Related Entities. On February 1, 2021, the Debtor filed
the Amended Liquidation Analysis/Financial Projections. = The Amended Liquidation
Analysis/Financial Projections included updates to the Debtor’s projected asset values, revenues,
and expenses to reflect: (1) the acquisition of an interest in an entity known as “HCLOF” that the
Debtor will acquire as part of its court-approved settlement with HarbourVest and that was valued
at $22.5 million; (2) an increase in the value of certain of the Debtor’s assets due to changes in
market conditions and other factors; (3) expected revenues and expenses arising in connection with
the Debtor’s continued management of the CLOs pursuant to management agreements that the
Debtor decided to retain; (4) increases in projected expenses for headcount (in addition to adding
two or three employees to assist in the management of the CLOs, the Debtor also increased
modestly the projected headcount as a result of its decision not to engage a Sub-Servicer) and

professional fees; and (5) an increase in projected recoveries on notes resulting from the
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acceleration of term notes owed to the Debtor by the following Dondero Related Entities:
NexPoint Advisors, L.P.; Highland Capital Management Services, Inc.; and HCRE Partners, LLC
(n/k/a NexPoint Real Estate Partners, LLC). Under the Plan, as of the Confirmation Date, (a) Class
7 General Unsecured Creditors are projected to receive 85% on account of their claims; and (b)
Class 8 General Unsecured Creditors are projected to receive at least approximately 71% on
account of their Claims. Under a hypothetical chapter 7 liquidation, all general unsecured creditors
are projected to receive approximately 55% on account of their Claims. The Bankruptcy Court
finds that the distributions that Class 7 and 8 General Unsecured Creditors are projected to receive
under the Plan substantially exceeds that which they would receive under a chapter 7 liquidation
based on Mr. Seery’s testimony, including the following credible reasons he posited, among
others:

a. The nature of the Debtor’s assets is complex. Certain assets relate to complicated
real estate structures and private equity investments in operating businesses. Mr.
Seery’s extensive experience with the Debtor during the thirteen months since his
appointment as an Independent Director and later Chief Executive Officer and
Chief Restructuring Officer, provides him with a substantial learning curve in
connection with the disposition of the Debtor’s assets and are reasonably expected
to result in him being able to realize tens of millions of dollars more value than
would a chapter 7 trustee.

b. Assuming that a hypothetical chapter 7 trustee could even operate the Debtor’s
business under chapter 7 of the Bankruptcy Code and hire the necessary personnel
with the relevant knowledge and experience to assist him or her in selling the
Debtor’s assets, a chapter 7 trustee would likely seek to dispose of the Debtor’s
assets in a forced sale liquidation which would generate substantially less value for
the Debtor’s creditors than the asset monetization plan contemplated by the Plan.

C. A chapter 7 trustee would be unlikely to retain the Debtor’s existing professionals
to assist in its efforts to monetize assets, resulting in delays, increased expenses,
and reduced asset yields for the chapter 7 estate.
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d. The chapter 7 estate would be unlikely to maximize value as compared to the asset
monetization process contemplated by the Plan because potential buyers are likely
to perceive a chapter 7 trustee as engaging in a quick, forced “fire sale” of assets;

and

e. The Debtor’s employees, who are vital to its efforts to maximum value and
recoveries for stakeholders, may be unwilling to provide services to a chapter 7
trustee.

Finally, there is no evidence to support the objectors’ argument that the Claimant Trust
Agreement’s disclaimed liability for ordinary negligence by the Claimant Trustee compared to a
chapter 7 trustee’s liability has any relevance to creditor recoveries in a hypothetical chapter 7
liquidation. Thus, section 1129(a)(7) of the Bankruptcy Code is satisfied.

53. Acceptance by Certain Classes (11 U.S.C. § 1129(a)(8)). Classes 1, 3, 4,
5 and 6 are Unimpaired under the Plan. Class 2 (Frontier Secured Claim), Class 7 (Convenience
Claims), and Class 9 (Subordinated Claims) have each voted to accept the Plan in accordance with
the Bankruptcy Code, thereby satisfying section 1129(a)(8) as to those Classes. However, Class
8 (General Unsecured Claims), Class 10 (Class B/C Limited Partnership Interests), and Class 11
(Class A Limited Partnership Interests) have not accepted the Plan. Accordingly, section
1129(a)(8) of the Bankruptcy Code has not been satisfied. The Plan, however, is still confirmable
because it satisfies the nonconsensual confirmation provisions of section 1129(b), as set forth
below.

54. Treatment of Administrative, Priority, Priority Tax Claims, and
Professional Fee Claims (11 U.S.C. § 1129(a)(9)). The treatment of Administrative Claims,
Priority Claims, and Professional Fee Claims pursuant to Article III of the Plan, and as set forth
below with respect to the resolution of the objections filed by the Internal Revenue Service and
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certain Texas taxing authorities satisfies the requirements of sections 1129(a)(9) of the Bankruptcy
Code.

55. Acceptance by Impaired Class (11 U.S.C. § 1129(a)(10)). Class 2
(Frontier Secured Claims) and Class 7 (Convenience Claims) are each Impaired Classes of Claims
that voted to accept the Plan, determined without including any acceptance of the Plan by any
insider. Therefore, the requirement of section 1129(a)(10) of the Bankruptcy Code is satisfied.

56. Feasibility (11 U.S.C. § 1129(a)(11)). Article IV of the Plan provides for
the implementation of the Plan through the Claimant Trust, the Litigation Sub-Trust, and the
Reorganized Debtor. The Plan provides that the Claimant Trust, among other things, will monetize
and distribute the Debtor’s remaining assets. The Disclosure Statement, the Amended Liquidation
Analysis/Financial Projections, and the other evidence presented at the Confirmation Hearing
provide a reasonable probability of success that the Debtor will be able to effectuate the provisions
of the Plan. The Plan contemplates the establishment of the Claimant Trust upon the Effective
Date, which will monetize the Estate’s assets for the benefit of creditors. Mr. Seery testified that
the Class 2 Frontier Secured Claim will be paid over time pursuant to the terms of the New Frontier
Note and the Reorganized Debtor will have sufficient assets to satisfy its obligations under this
note. The Claims of the Holders of Class 7 Claims (as well as those Class 8 creditors who validly
opted to receive the treatment of Class 7 Claims) are expected to be satisfied shortly after the
Effective Date. Holders of Class 8 Claims (including any holders of Class 7 Claims who opted to

receive the treatment provided to Class 8 Claims) are not guaranteed any recovery and will

43
DOCS_SF:104487.21 36027/002



Case 19-34054-sgj11 Doc 1943 Filed 02/22/21 Entered 02/22/21 16:48:16 Page 44 of 161
Case 3:21-cv-00880-C Document 1-3 Filed 04/18/21 Page 142 of 259 PagelD 166

periodically receive pro rata distributions as assets are monetized pursuant to the Plan and the
Claimant Trust Agreement. Thus, section 1129(a)(11) of the Bankruptcy Code is satisfied.

57. Payment of Fees (11 U.S.C. § 1129(a)(12)). All fees payable under 28
U.S.C. § 1930 have been paid or will be paid on or before the Effective Date pursuant to Article
XII.A of the Plan, thus satisfying the requirement of section 1129(a)(12) of the Bankruptcy Code.
The Debtor has agreed that the Reorganized Debtor, the Claimant Trust, and the Litigation Sub-
Trust shall be jointly and severally liable for payment of quarterly fees to the Office of the United
States Trustee pursuant to 28 U.S.C. § 1930 through the entry of the Final Decree for the Debtor
or the dismissal or conversion of the Chapter 11 Case.

58.  Retiree Benefits. The Plan provides for the assumption of the Pension Plan
(to the extent such Pension Plan provides “retiree benefits” and is governed by section 1114 of the
Bankruptcy Code). Thus, the Plan complies with section 1129(a)(13) of the Bankruptcy Code, to
the extent applicable.

59. Miscellaneous Provisions (11 U.S.C. §§ 1129(a)(14)-(16)). Sections
1129(a)(14)-(16) of the Bankruptcy Code are inapplicable as the Debtor (i) has no domestic
support obligations (section 1129(a)(14)), (ii) is not an individual (section 1129(a)(15)), and (iii)
is not a nonprofit corporation (section 1129(a)(16)).

60. No Unfair Discrimination; Fair and Equitable Treatment (11 U.S.C. §
1129(b)). The classification and treatment of Claims and Equity Interests in Classes 8, 10 and 11,

which have not accepted the Plan, is proper pursuant to section 1122 of the Bankruptcy Code, does
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not discriminate unfairly, and is fair and equitable pursuant to section 1129(b)(1) of the Bankruptcy
Code.

a. Class 8. The Plan is fair and equitable with respect to Class 8 General Unsecured
Claims. While Equity Interests in Class 10 and Class 11 will receive a contingent
interest in the Claimant Trust under the Plan (the “Contingent Interests”), the
Contingent Interests will not vest unless and until holders of Class 8 General
Unsecured Claims and Class 9 Subordinated Claims receive distributions equal to
100% of the amount of their Allowed Claims plus interest as provided under the
Plan and Claimant Trust Agreement. Accordingly, as the holders of Equity
Interests that are junior to the Claims in Class 8 and Class 9 will not receive or
retain under the Plan on account of such junior claim interest any property unless
and until the Claims in Class 8 and Class 9 are paid in full plus applicable interest,
the Plan is fair and equitable with respect to holders of Class 8 General Unsecured
Claims pursuant to section 1129(b)(2)(B) of the Bankruptcy Code and the reasoning
of In re Introgen Therapuetics 429 B.R 570 (Bankr. W.D. Tex. 2010).

b. Class 10 and Class 11. There are no Claims or Equity Interests junior to the Equity
Interests in Class 10 and Class 11. Equity Interests in Class 10 and 11 will neither
receive nor retain any property under the Plan unless Allowed Claims in Class 8
and Class 9 are paid in full plus applicable interest pursuant to the terms of the Plan
and Claimant Trust Agreement. Thus, the Plan does not violate the absolute priority
rule with respect to Classes 10 and 11 pursuant to Bankruptcy Code section
1129(b)(2)(C). The Plan does not discriminate unfairly as to Equity Interests. As
noted above, separate classification of the Class B/C Partnership Interests from the
Class A Partnerships Interests is appropriate because they constitute different
classes of equity security interests in the Debtor, and each are appropriately
separately classified and treated.

Accordingly, the Plan does not violate the absolute priority rule, does not discriminate unfairly,
and is fair and equitable with respect to each Class that has rejected the Plan. Thus, the Plan
satisfies the requirements of section 1129(b) of the Bankruptcy Code with respect to Classes 8, 10,

and 11.
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61. Only One Plan (11 U.S.C. § 1129(c)). The Plan is the only chapter 11 plan
confirmed in this Chapter 11 Case, and the requirements of section 1129(c) of the Bankruptcy
Code are therefore satisfied.

62. Principal Purpose (11 U.S.C. § 1129(d)). Mr. Seery testified that the
principal purpose of the Plan is neither the avoidance of taxes nor the avoidance of the application
of section 5 of the Securities Act of 1933, and no governmental unit has objected to the
confirmation of the Plan on any such grounds. Accordingly, section 1129(d) of the Bankruptcy
Code is inapplicable.

63. Satisfaction of Confirmation Requirements. Based upon the foregoing,
the Plan satisfies the requirements for confirmation set forth in section 1129 of the Bankruptcy
Code and should be confirmed.

64. Good Faith Solicitation (11 U.S.C. § 1125(e)). The Debtor, the
Independent Directors, and the Debtor’s employees, advisors, Professionals, and agents have acted
in good faith within the meaning of section 1125(e) of the Bankruptcy Code and in compliance
with the applicable provisions of the Bankruptcy Code and Bankruptcy Rules in connection with
all of their respective activities relating to the solicitation of acceptances of the Plan and their
participation in the activities described in section 1125 of the Bankruptcy Code, and they are
entitled to the protections afforded by section 1125(e) of the Bankruptcy Code.

65. Discharge (11 U.S.C. § 1141(d)(3)). The Debtor is entitled to a discharge
of debts pursuant to section 1141(d)(3)(B) of the Bankruptcy Code. Under the Plan, the Claimant

Trust or Reorganized Debtor, as applicable, will continue to manage funds and conduct business
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in the same manner as the Debtor did prior to Plan confirmation, which includes the management
of the CLOs, Multi-Strat, Restoration Capital, the Select Fund and the Korea Fund. Although the
Plan projects that it will take approximately two years to monetize the Debtor’s assets for fair
value, Mr. Seery testified that while the Reorganized Debtor and Claimant Trust will be
monetizing their assets, there is no specified time frame by which this process must conclude. Mr.
Seery’s credible testimony demonstrates that the Debtor will continue to engage in business after
consummation of the Plan, within the meaning of Section 1141(d)(3)(b) and that the Debtor is
entitled to a discharge pursuant to section 1141(d)(1) of the Bankruptcy Code.

66.  Retention of Jurisdiction. The Bankruptcy Court may properly retain
jurisdiction over the matters set forth in Article XI of the Plan and/or section 1142 of the
Bankruptcy Code to the maximum extent under applicable law.

67. Additional Plan Provisions (11 U.S.C. § 1123(b)). The Plan’s provisions
are appropriate, in the best interests of the Debtor and its Estate, and consistent with the applicable
provisions of the Bankruptcy Code, Bankruptcy Rules, and Local Rules.

68. Executory Contracts and Unexpired Leases (11 U.S.C. § 1123(b)(2)).
The Debtor has exercised reasonable business judgment with respect to the rejection of the
Executory Contracts and Unexpired Leases pursuant the terms of the Plan and this Confirmation
Order, and such rejections are justified and appropriate in this Chapter 11 Case. The Debtor also
filed the List of Assumed Contracts, which contain notices to the applicable counterparties to the
contracts set forth on Exhibit “FF” to Plan Supplement filed on February 1, 2021 [Docket No.

1875] and which exhibit sets forth the list of executory contracts and unexpired leases to be
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assumed by the Debtor pursuant to the Plan (collectively, the “Assumed Contracts). With respect

to the Assumed Contracts, only one party objected to the assumption of any of the Assumed
Contracts, but that objection was withdrawn.® Any modifications, amendments, supplements, and
restatements to the Assumed Contracts that may have been executed by the Debtor during the
Chapter 11 Case shall not be deemed to alter the prepetition nature of the Assumed Contracts or
the validity, priority, or amount of any Claims that may arise in connection therewith. Assumption
of any Assumed Contract pursuant to the Plan and full payment of any applicable Cure pursuant
to the Plan shall result in the full release and satisfaction of any Cures, Claims, or defaults, whether
monetary or nonmonetary, including defaults of provisions restricting the change in control or
ownership interest composition or other bankruptcy-related defaults, arising under any assumed
Executory Contract or Unexpired Lease at any time prior to the effective date of assumption.

69. Compromises and Settlements Under and in Connection with the Plan
(11 U.S.C. § 1123(b)(3)). All of the settlements and compromises pursuant to and in connection
with the Plan, comply with the requirements of section 1123(b)(3) of the Bankruptcy Code and
Bankruptcy Rule 9019.

70. Debtor Release, Exculpation and Injunctions (11 U.S.C. § 1123(b)). The
Debtor Release, Exculpation, and Injunction provisions provided in the Plan (i) are within the
jurisdiction of the Bankruptcy Court under 28 U.S.C. § 1334; (ii) are integral elements of the
transactions incorporated into the Plan, and inextricably bound with the other provisions of the

Plan; (iii) confer material benefit on, and are in the best interests of, the Debtor, its Estate, and its

8 See Notice of Withdrawal of James Dondero’s Objection Debtor’s Proposed Assumption of Contracts and Cure
Amounts Proposed in Connection Therewith [Docket No. 1876]
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creditors; (iv) are fair, equitable, and reasonable; (v) are given and made after due notice and
opportunity for hearing; (vi) satisfy the requirements of Bankruptcy Rule 9019; and (vii) are
consistent with the Bankruptcy Code and other applicable law, and as set forth below.

71.  Debtor Release. Section IX.D of the Plan provides for the Debtor’s release
of the Debtor’s and Estate’s claims against the Released Parties. Releases by a debtor are
discretionary and can be provided by a debtor to persons who have provided consideration to the
Debtor and its estate pursuant to section 1123(b)(3)(A) of the Bankruptcy Code. Contrary to the
objections raised by Mr. Dondero and certain of the Dondero Related Entities, the Debtor Release
is appropriately limited to release claims held by the Debtor and does not purport to release the
claims held by the Claimant Trust, Litigation Sub-Trust, or other third parties. The Plan does not
purport to release any claims held by third parties and the Bankruptcy Court finds that the Debtor
Release is not a “disguised” release of any third party claims as asserted by certain objecting
parties. The limited scope of the Debtor Release in the Plan was extensively negotiated with the
Committee, particularly with the respect to the Debtor’s conditional release of claims against
employees, as identified in the Plan, and the Plan’s conditions and terms of such releases. The
Plan does not release (i) any obligations of any party under the Plan or any document, instrument,
or agreement executed to implement the Plan, (ii) the rights or obligations of any current employee
of the Debtor under any employment agreement or plan, (iii) the rights of the Debtor with respect
to any confidentiality provisions or covenants restricting competition in favor of the Debtor under
any employment agreement with a current or former employee of the Debtor, (iv) any Avoidance

Actions, or (v) any Causes of Action arising from willful misconduct, criminal misconduct, actual
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fraud, or gross negligence of such applicable Released Party as determined by Final Order of the
Bankruptcy Court or any other court of competent jurisdiction. The Debtor Release also contains
conditions to such releases as set forth in Article X.D of the Plan with respect to employees (the

“Release Conditions”). Until the an employee satisfies the Release Conditions or the Release

Conditions otherwise terminate, any claims against such employee will be tolled so that if the
Release Conditions are not met the Litigation Trustee may pursue claims against an employee at a
later date. The evidence before the Bankruptcy Court, including, but not limited to Mr. Seery’s
testimony, demonstrates that the Debtor is not aware of any claims against any of the Released
Parties, that the Released Parties have been instrumental in assisting the Debtor’s efforts toward
confirmation of the Plan and that, therefore, the releases are a quid pro quo for the Released
Parties’ significant contributions to a highly complex and contentious restructuring. The
Committee, whose members hold approximately $200 million in claims against the Estate, is
highly sophisticated and is represented by highly sophisticated professionals, and has actively and
vigorously negotiated the terms of the Debtor Release, which was the subject of significant
controversy at the Initial Disclosure Statement hearing held by the Bankruptcy Court on October
27, 2020.

72.  Exculpation. Section IX.C of the Plan provides for the exculpation of

certain Exculpated Parties to the extent provided therein (the “Exculpation Provision”). As

explained below, the Exculpation Provision is appropriate under the unique circumstances of this
litigious Chapter 11 Case and consistent with applicable Fifth Circuit precedent. First, with respect

to the Independent Directors, their agents, and their advisors, including any employees acting at
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their direction, the Bankruptcy Court finds and concludes that it has already exculpated these
parties for acts other than willful misconduct and gross negligence pursuant to the January 9 Order.
The January 9 Order was specifically agreed to by Mr. Dondero, who was in control of the Debtor
up until entry of the January 9 Order. The January 9 Order was not appealed. In addition to the
appointment of the Independent Directors in an already contentious and litigious case, the January
9 Order set the standard of care for the Independent Directors and specifically exculpated them for
negligence. Mr. Seery and Mr. Dubel each testified that they had input into the contents of the
January 9 Order and would not have agreed to their appointment as Independent Directors if the
January 9 Order did not include the protections set forth in paragraph 10 of the January 9 Order.
Paragraph 10 of the January 9 Order (1) requires that parties wishing to sue the Independent
Directors or their agents and advisors must first seek approval from the Bankruptcy Court before
doing so; (2) sets the standard of care for the Independent Directors during the Chapter 11 Case
and exculpated the Independent Directors for acts other than willful misconduct or gross
negligence; (3) only permits suits against the Independent Directors to proceed for colorable claims
of willful misconduct and gross negligence upon order of the Bankruptcy Court; and (4) does not
expire by its terms.

73. Existing Exculpation of Independent Directors. The Bankruptcy Court
also finds and concludes that it has already exculpated Mr. Seery acting in the capacity as Chief
Executive Officer and Chief Restructuring Officer pursuant to the July 16 Order. The Bankruptcy
Court concludes its previous approval of the exculpation of the Independent Directors, their agents,

advisors and employees working at their direction pursuant to the January 9 Order, and the Chief

51
DOCS_SF:104487.21 36027/002



Case 19-34054-sgj11 Doc 1943 Filed 02/22/21 Entered 02/22/21 16:48:16 Page 52 of 161
Case 3:21-cv-00880-C Document 1-3 Filed 04/18/21 Page 150 of 259 PagelD 174

Executive Officer and Chief Restructuring Officer pursuant to the July 16 Order constitutes the
law of this case and are res judicata pursuant to In re Republic Supply Co. v. Shoaf, 815 F.2d 1046
(5th Cir.1987). The January 9 Order and July 16 Order cannot be collaterally attacked based on
the objectors’ objection to the exculpation of the Independent Directors, their agents, and advisors,
including any employees acting at their direction, as well as the Chief Executive Officer and Chief
Restructuring Officer, that the Bankruptcy Court already approved pursuant to the January 9 Order
and the July 16 Order.

74. The Exculpation Provision Complies with Applicable Law. Separate
and apart from the res judicata effect of the January 9 Order and the July 16 Order, the Bankruptcy
Court also finds and concludes that the Exculpation Provision is consistent with applicable law,
including In re Pacific Lumber Co., 584 F.3d 229 (5th Cir. 2009), for several reasons:

a. First, the statutory basis for Pacific Lumber’s denial of exculpation for certain
parties other than a creditors’ committee and its members is that section 524(e) of
the Bankruptcy Code “only releases the debtor, not co-liable third parties.” Pacific
Lumber, 253 F.3d. at 253. However, Pacific Lumber does not prohibit all
exculpations under the Bankruptcy Code and the court in such case specifically
approved the exculpations of a creditors’ committee and its members on the
grounds that “11 U.S.C. § 1103(c), which lists the creditors’ committee’s powers,
implies committee members have qualified immunity for actions within the scope
of their duties.... [I]f members of the committee can be sued by persons unhappy
with the committee’s performance during the case or unhappy with the outcome of
the case, it will be extremely difficult to find members to serve on an official
committee.” Pacific Lumber, 253 F.3d at 253 (quoting Lawrence P. King, et al,
Collier on Bankruptcy, q 1103.05[4][b] (15" Ed. 2008]). Pacific Lumber’s
rationale for permitted exculpation of creditors’ committees and their members
(which was clearly policy-based and based on a creditors’ committee qualified
immunity flowing from their duties under section 1103(c) of the Bankruptcy Code
and their disinterestedness and importance in chapter 11 cases) does not preclude
exculpation to other parties in a particular chapter 11 case that perform similar roles
to a creditors’ committee and its members. The Independent Directors, and by
extension the Chief Executive Officer and Chief Restructuring Officer, were not
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part of the Debtor’s enterprise prior to their appointment by the Bankruptcy Court
under the January 9 Order. The Bankruptcy Court appointed the Independent
Directors in lieu of a chapter 11 trustee to address what the Bankruptcy Court
perceived as serious conflicts of interest and fiduciary duty concerns with the then-
existing management prior to January 9, 2020, as identified by the Committee. In
addition, the Bankruptcy Court finds that the Independent Directors expected to be
exculpated from claims of negligence, and would likely have been unwilling to
serve in contentious cases absent exculpation. The uncontroverted testimony of
Mr. Seery and Mr. Dubel demonstrates that the Independent Directors would not
have agreed to accept their roles without the exculpation and gatekeeper provision
in the January 9 Order. Mr. Dubel also testified as to the increasing important role
that independent directors are playing in complex chapter 11 restructurings and that
unless independent directors could be assured of exculpation for simple negligence
in contentious bankruptcy cases they would be reluctant to accept appointment in
chapter 11 cases which would adversely affect the chapter 11 restructuring process.
The Bankruptcy Court concludes that the Independent Directors were appointed
under the January 9 Order in order to avoid the appointment of a chapter 11 trustee
and are analogous to a creditors’ committee rather than an incumbent board of
directors. The Bankruptcy Court also concludes that if independent directors
cannot be assured of exculpation for simple negligence in contentious bankruptcy
cases, they may not be willing to serve in that capacity. Based upon the foregoing,
the Bankruptcy Court concludes that Pacific Lumber’s policy of exculpating
creditors’ committees and their members from “being sued by persons unhappy
with the committee’s performance during the case or unhappy with the outcome of
the case” is applicable to the Independent Directors in this Chapter 11 Case.’

b. Second, the Bankruptcy Court also concludes that Pacific Lumber does not
preclude the exculpation of parties if there is a showing that “costs [that] the
released parties might incur defending against such suits alleging such negligence
are likely to swamp either the Exculpated Parties or the reorganization.” Pacific
Lumber, 584 F.3d at 252. If ever there was a risk of that happening in a chapter 11
reorganization, it is this one. Mr. Seery credibly testified that Mr. Dondero stated
outside the courtroom that if Mr. Dondero’s pot plan does not get approved, that
Mr. Dondero will “burn the place down.” The Bankruptcy Court can easily expect
that the proposed Exculpated Parties might expect to incur costs that could swamp
them and the reorganization based on the prior litigious conduct of Mr. Dondero
and his controlled entities that justify their inclusion in the Exculpation Provision.

% The same reasoning applies to the inclusion of Strand in the Exculpation Provision because Strand is the general
partner of the Debtor through which each of the Independent Board members act.
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75.  Injunction. Section IX.D of the Plan provides for a Plan inunction to

13

implement and enforce the Plan’s release, discharge and release provisions (the “Injunction
Provision”). The Injunction Provision is necessary to implement the provisions in the Plan. Mr.
Seery testified that the Claimant Trustee will monetize the Debtor’s assets in order to maximize
their value. In order to accomplish this goal, the Claimant Trustee needs to be able to pursue this
objective without the interference and harassment of Mr. Dondero and his related entities,
including the Dondero Related Entities. Mr. Seery also testified that if the Claimant Trust was
subject to interference by Mr. Dondero, it would take additional time to monetize the Debtor’s
assets and those assets could be monetized for less money to the detriment of the Debtor’s
creditors. The Bankruptcy Court finds and concludes that the Injunction Provision is consistent
with and permissible under Bankruptcy Code sections 1123(a), 1123(a)(6), 1141(a) and (c), and
1142. The Bankruptcy Court rejects assertions by certain objecting parties that the Injunction
Provision constitutes a “third-party release.” The Injunction Provision is appropriate under the
circumstances of this Chapter 11 Case and complies with applicable bankruptcy law. The
Bankruptcy Court also concludes that the terms “implementation” and “consummation” are neither
vague nor ambiguous

76. Gatekeeper Provision. Section IX.F of the Plan contains a provision

contained in paragraph AA of this Confirmation Order and which the Debtor has referred to as a

gatekeeper provision (the “Gatekeeper Provision”). The Gatekeeper Provision requires that

Enjoined Parties first seek approval of the Bankruptcy Court before they may commence an action

against Protected Parties. Thereafter, if the Bankruptcy Court determines that the action is
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colorable, the Bankruptcy Court mays, if it has jurisdiction, adjudicate the action. The Bankruptcy
Court finds that the inclusion of the Gatekeeper Provision is critical to the effective and efficient
administration, implementation, and consummation of the Plan. The Bankruptcy Court also
concludes that the Bankruptcy Court has the statutory authority as set forth below to approve the
Gatekeeper Provision.

77. Factual Support for Gatekeeper Provision. The facts supporting the need
for the Gatekeeper Provision are as follows. As discussed earlier in this Confirmation Order, prior
to the commencement of the Debtor’s bankruptcy case, and while under the direction of Mr.
Dondero, the Debtor had been involved in a myriad of litigation, some of which had gone on for
years and, in some cases, over a decade. Substantially all of the creditors in this case are either
parties who were engaged in litigation with the Debtor, parties who represented the Debtor in
connection with such litigation and had not been paid, or trade creditors who provided litigation-
related services to the Debtor. During the last several months, Mr. Dondero and the Dondero
Related Entities have harassed the Debtor, which has resulted in further substantial, costly, and
time-consuming litigation for the Debtor. Such litigation includes: (i) entry of a temporary
restraining order and preliminary injunction against Mr. Dondero [Adv. Proc. No. 20-03190
Docket No. 10 and 59] because of, among other things, his harassment of Mr. Seery and employees
and interference with the Debtor’s business operations; (ii) a contempt motion against Mr.
Dondero for violation of the temporary restraining order, which motion is still pending before the
Bankruptcy Court [Adv. Proc. No. 20-03190 Docket No. 48]; (iii) a motion by Mr. Dondero’s

controlled investors in certain CLOs managed by the Debtor that the Bankruptcy Court referred to
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as frivolous and a waste of the Bankruptcy Court’s time [Docket No. 1528] which was denied by
the Court [Docket No. 1605]; (iv) multiple plan confirmation objections focused on ensuring the
Dondero Related Entities be able to continue their litigation against the Debtor and its successors
post-confirmation [Docket Nos. 1661, 1667, 1670, 1673, 1676, 1677 and 1868]; (v) objections to
the approval of the Debtor’s settlements with Acis and HarbourVest and subsequent appeals of the
Bankruptcy Court’s order approving each of those settlements [Docket Nos. 1347 and 1870]; and
(vi) a complaint and injunction sought against Mr. Dondero’s affiliated entities to prevent them

from violating the January 9 Order and entry of a restraining order against those entities [Adv Proc.

No. 21-03000 Docket No 1] (collectively, the “Dondero Post-Petition Litigation”).

78.  Findings Regarding Dondero Post-Petition Litigation. The Bankruptcy
Court finds that the Dondero Post-Petition Litigation was a result of Mr. Dondero failing to obtain
creditor support for his plan proposal and consistent with his comments, as set forth in Mr. Seery’s
credible testimony, that if Mr. Dondero’s plan proposal was not accepted, he would “burn down
the place.” The Bankruptcy Court concludes that without appropriate protections in place, in the
form of the Gatekeeper Provision, Mr. Dondero and his related entities will likely commence
litigation against the Protected Parties after the Effective Date and do so in jurisdictions other than
the Bankruptcy Court in an effort to obtain a forum which Mr. Dondero perceives will be more
hospitable to his claims. The Bankruptcy Court also finds, based upon Mr. Seery’s testimony, that
the threat of continued litigation by Mr, Dondero and his related entities after the Effective Date

will impede efforts by the Claimant Trust to monetize assets for the benefit of creditors and result
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in lower distributions to creditors because of costs and distraction such litigation or the threats of
such litigation would cause.

79.  Necessity of Gatekeeper Provision. The Bankruptcy Court further finds
that unless the Bankruptcy Court approves the Gatekeeper Provision, the Claimant Trustee and the
Claimant Trust Oversight Board will not be able to obtain D&O insurance, the absence of which
will present unacceptable risks to parties currently willing to serve in such roles. The Bankruptcy
Court heard testimony from Mark Tauber, a Vice President with AON Financial Services, the
Debtor’s insurance broker (“AON”), regarding his efforts to obtain D&O insurance. Mr. Tauber
credibly testified that of all the insurance carriers that AON approached to provide D&O insurance
coverage after the Effective Date, the only one willing to do so without an exclusion for claims
asserted by Mr. Dondero and his affiliates otherwise requires that this Order approve the
Gatekeeper Provision. Based on the foregoing, the Bankruptcy Court finds that the Gatekeeper
Provision is necessary and appropriate in light of the history of the continued litigiousness of Mr.
Dondero and his related entities in this Chapter 11 Case and necessary to the effective and efficient
administration, implementation and consummation of the Plan and is appropriate pursuant to
Carroll v. Abide (In re Carroll) 850 F.3d 811 (5th Cir. 2017). Approval of the Gatekeeper
Provision will prevent baseless litigation designed merely to harass the post-confirmation entities
charged with monetizing the Debtor’s assets for the benefit of its economic constituents, will avoid
abuse of the court system and preempt the use of judicial time that properly could be used to
consider the meritorious claims of other litigants. Any suit against a Protected Party would

effectively be a suit against the Debtor, and the Debtor may be required to indemnify the Protected
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Parties under the Limited Partnership Agreement, which will remain in effect through the Effective
Date, or those certain Indemnification and Guaranty Agreements, dated January 9, 2020, between
Strand, the Debtor, and each Independent Director, following the Confirmation Date as each such
agreement will be assumed pursuant to 11 U.S.C. § 365 pursuant to the Plan.

80. Statutory Authority to Approve Gatekeeper Provision. The
Bankruptcy Court finds it has the statutory authority to approve the Gatekeeper Provision under
sections 1123(a)(5), 1123(b)(6), 1141, 1142(b), and 105(a). The Gatekeeper Provision is also
within the spirit of the Supreme Court’s “Barton Doctrine.” Barton v. Barbour, 104 U.S. 126
(1881). The Gatekeeper Provision is also consistent with the notion of a prefiling injunction to
deter vexatious litigants, that has been approved by the Fifth Circuit in such cases as Baum v. Blue
Moon Ventures, LLC, 513 F.3d 181, 189 (5th Cir. 2008), and In re Carroll, 850 F.3d 811 (5 Cir.
2017).

81. Jurisdiction to Implement Gatekeeper Provision. The Bankruptcy Court
finds that it will have jurisdiction after the Effective Date to implement the Gatekeeper Provision
as post-confirmation bankruptcy court jurisdiction has been interpreted by the Fifth Circuit under
United States Brass Corp. v. Travelers Ins. Group, Inc. (In re United States Brass Corp.), 301 F.3d
296 (5 Cir. 2002) and EOP-Colonnade of Dallas Ltd. P’Ship v. Faulkner (In re Stonebridge
Techs., Inc.), 430 F.3d 260 (5% Cir. 2005). Based upon the rationale of the Fifth Circuit in Villegas
v. Schmidt, 788 F.3d 156, 158-59 (5th Cir. 2015), the Bankruptcy Court’s jurisdiction to act as a

gatekeeper does not violate Stern v. Marshall. The Bankruptcy Court’s determination of whether

58
DOCS_SF:104487.21 36027/002



Case 19-34054-sgj11 Doc 1943 Filed 02/22/21 Entered 02/22/21 16:48:16 Page 59 of 161
Case 3:21-cv-00880-C Document 1-3 Filed 04/18/21 Page 157 of 259 PagelD 181

a claim is colorable, which the Bankruptcy Court has jurisdiction to determine, is distinct from

whether the Bankruptcy Court would have jurisdiction to adjudicate any claim it finds colorable.
82.  Resolution of Objections of Scott Ellington and Isaac Leventon. Each

of Scott Ellington (“Mr. Ellington”) and Isaac Leventon (“Mr. Leventon™) (each, a “Senior

Employee Claimant™) has asserted certain claims for liquidated but unpaid bonus amounts for the

following periods: 2016, 2017, and 2018, as set forth in Exhibit A to that certain Senior Employees’

Limited Objection to Debtor’s Fifth Amended Plan of Reorganization [Docket No. 1669] (the

“Senior Employees’ Objection”) (for each of Mr. Ellington and Mr. Leventon, the “Liquidated
Bonus Claims”).

a. Mr. Ellington has asserted Liquidated Bonus Claims in the aggregate amount of
$1,367,197.00, and Mr. Leventon has asserted Liquidated Bonus Claims in the
aggregate amount of $598,198.00. Mr. Ellington received two Ballots'® — a Ballot
for Class 7 of the Plan and a Ballot for Class 8 of the Plan. Mr. Ellington completed
and timely returned both of such Ballots, voted to reject the Plan, and elected to
have his Class 8 Liquidated Bonus Claims treated under Class 7 of the Plan, subject
to the objections and reservations of rights set forth in the Senior Employees’
Objection. If Mr. Ellington is permitted to elect Class 7 treatment for his Liquidated
Bonus Claims, then the maximum amount of his Liquidated Bonus Claims will be
$1,000,000.

b. Mr. Leventon received two Ballots—a Ballot for Class 7 of the Plan and a Ballot
for Class 8 of the Plan. Mr. Leventon completed and timely returned both of such
Ballots and voted each such Ballots to rejected the Plan.

C. The Senior Employees’ Objection, among other things, objects to the Plan on the
grounds that the Debtor improperly disputes the right of Mr. Ellington to elect Class
7 treatment for his Liquidated Bonus Claims and Mr. Leventon’s entitlement to
receive Class 7 Convenience Class treatment for his Liquidated Bonus Claims. The
Debtor contended that neither Mr. Ellington or Mr. Leventon were entitled to elect
to receive Class 7 Convenience Class treatment on account of their Liquidated

10 As defined in the Plan, “Ballot” means the forms(s) distributed to holders of Impaired Claims or Equity Interests
entitled to vote on the Plan on which to indicate their acceptance or rejection of the Plan.
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Bonus Claims under the terms of the Plan, the Disclosure Statement Order or
applicable law.

d. The Debtor and Mr. Ellington and Mr. Leventon negotiated at arms’ length in an
effort to resolve all issues raised in the Senior Employee’s Objection, including
whether or not Mr. Ellington and Mr. Leventon were entitled to Class 7
Convenience Class treatment of their Liquidated Bonus Claims. As a result of such
negotiation, the Debtor, Mr. Ellington, and Mr. Leventon have agreed to the
settlement described in paragraphs 82(e) through 82(k) below and approved and
effectuated pursuant to decretal paragraphs RR through SS (the “Senior Employees'
Settlement”).

e. Under the terms of the Senior Employees' Settlement, the Debtor has the right to
elect one of two treatments of the Liquidated Bonus Claims for a Senior Employee
Claimant. Under the first treatment option (“Option A”), the Liquidated Bonus
Claims will be entitled to be treated in Class 7 of the Plan, and the Liquidated Bonus
Claims will be entitled to receive payment in an amount equal to 70.125% of the
Class 7 amount of the Liquidated Bonus Claims, subject to the Liquidated Bonus
Claims becoming Allowed Claims under the terms of the Plan. Under this
calculation, Mr. Ellington would be entitled to receive $701,250.00 on account of
his Class 7 Convenience Class Claim when and as Allowed under the Plan, and Mr.
Leventon would be entitled to receive $413,175.10 on account of his Class 7
Convenience Class Claim when and as Allowed under the Plan. If, however, any
party in interest objects to the allowance of the Senior Employee Claimant's
Liquidated Bonus Claims and does not prevail in such objection, then such Senior
Employee Claimant will be entitled to a payment in an amount equal to 85% of his
Allowed Liquidated Bonus Claims (subject, in the case of Mr. Ellington, to the cap
imposed on Class 7 Claims). In addition, under Option A, each of Mr. Ellington
and Mr. Leventon would retain their respective rights to assert that the Liquidated
Bonus Claims are entitled to be treated as Administrative Expense Claims, as
defined in Article .B.2. of the Plan, in which case the holder of such Liquidated
Bonus Claims would be entitled to payment in full of the Allowed Liquidated
Bonus Claims. Under Option A, parties in interest would retain the right to object
to any motion seeking payment of the Liquidated Bonus Amounts as
Administrative Expenses.

f. Under the second treatment option (“Option B”), the Debtor would agree that the
Senior Employee Claimant has Allowed Liquidated Bonus Claims, no longer
subject to objection by any party in interest, in the amounts of the Liquidated Bonus
Claims (subject, in the case of Mr. Ellington, to the cap imposed by Class 7). If the
Debtor elects Option B as to a Senior Employee Claimant, then such Senior
Employee Claimant would be entitled to a payment on account of his Allowed
Liquidated Bonus Claims in an amount equal to 60% of the amount of the
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Liquidated Bonus Claims (which, in Mr. Ellington’s case, would be $600,000 and
in Mr. Leventon’s case, would be $358,918.80), and such payment would be the
sole recovery on account of such Allowed Liquidated Bonus Claims.

g. The Debtor may, with the consent of the Committee, elect Option B with respect to
a Senior Employee Claimant at any time prior to the occurrence of the Effective
Date. If the Debtor does not make an election, then Option A will apply.

h. Under either Option A or Option B, Mr. Ellington and Mr. Leventon will retain all
their rights with respect to all Claims other than the Liquidated Bonus Amounts,
including, but not limited to, their Class 6 PTO Claims, other claims asserted as
Class 8 General Unsecured Claims, the Senior Employees’ claims for
indemnification against the Debtor, and any other claims that they may assert
constitute Administrative Expense Claims, and any other such Claims are subject
to the rights of any party in interest to object to such Claims, and the Debtor reserves
any all of its rights and defenses in connection therewith.

1. Subject to entry of this Confirmation Order and as set forth and announced on the
record at the hearing on confirmation of the Plan and no party objecting thereto,
Mr. Ellington and Mr. Leventon agreed to change the votes in their respective
Ballots from rejection to acceptance of the Plan and to withdraw the Senior
Employees’ Objection.

] The Senior Employees’ Settlement represents a valid exercise of the Debtor’s
business judgment and satisfies the requirements for a compromise under
Bankruptcy Rule 9019(a).

k. For the avoidance of doubt, neither Mr. Leventon nor Mr. Ellington shall be a

Released Party under the Plan regardless of how the Senior Employee Claimants’
Claims are to be treated hereunder.

Based upon the foregoing findings, and upon the record made before the Bankruptcy Court
at the Confirmation Hearing, and good and sufficient cause appearing therefor, it is hereby
ORDERED, ADJUDGED AND DECREED THAT:

A. Confirmation of the Plan. The Plan is approved in its entirety and

CONFIRMED under section 1129 of the Bankruptcy Code. The terms of the Plan, including the
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Plan Supplements and Plan Modifications, are incorporated by reference into and are an integral
part of this Confirmation Order.!!

B. Findings of Fact and Conclusions of Law. The findings of fact and the
conclusions of law set forth in this Confirmation Order and on the record of the Confirmation
Hearing constitute findings of fact and conclusions of law in accordance with Bankruptcy Rule
7052, made applicable to this proceeding by Bankruptcy Rule 9014. All findings of fact and
conclusion of law announced by the Bankruptcy Court at the Confirmation Hearing in relation to
confirmation of the Plan are hereby incorporated into this Confirmation Order. To the extent that
any of the following constitutes findings of fact or conclusions of law, they are adopted as such.
To the extent any findings of fact or conclusions of law set forth in this Confirmation Order
(including any findings of fact or conclusions of law announced by the Bankruptcy Court at the
Confirmation Hearing and incorporated herein) constitutes an order of the Bankruptcy Court, and
is adopted as such.

C. Objections. Any resolution or disposition of objections to confirmation of
the Plan or otherwise ruled upon by the Bankruptcy Court on the record of the Confirmation
Hearing is hereby incorporated by reference. All objections and all reservations of rights
pertaining to confirmation of the Plan that have not been withdrawn, waived or settled are
overruled on the merits, except as otherwise specifically provided in this Confirmation Order.

D. Plan Supplements and Plan Modifications. The filing with the

Bankruptcy Court of the Plan Supplements and the Plan Modifications constitutes due and

1 The Plan is attached hereto as Exhibit A.
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sufficient notice thereof. Accordingly, pursuant to section 1127(a) of the Bankruptcy Code and
Bankruptcy Rule 3019, the Plan Modifications and the Plan Supplements do not require additional
disclosure under section 1125 of the Bankruptcy Code or resolicitation of votes under section 1126
of the Bankruptcy Code, nor do they require that Holders of Claims or Equity Interests be afforded
an opportunity to change previously cast acceptances or rejections of the Plan. The Plan
Modifications and the Plan Supplements constitute the Plan pursuant to section 1127(a) of the
Bankruptcy Code. Accordingly, the Plan, as modified, is properly before the Bankruptcy Court
and all votes cast with respect to the Plan prior to such modification shall be binding and shall
apply with respect to the Plan.

E. Deemed Acceptance of Plan. In accordance with section 1127 of the
Bankruptcy Code and Bankruptcy Rule 3019, all Holders of Claims and Equity Interests who voted
to accept the Plan (or whom are conclusively presumed to accept the Plan) are deemed to have
accepted the Plan as modified by the Plan Modifications. No holder of a Claim shall be permitted
to change its vote as a consequence of the Plan Modifications.

F. Vesting of Assets in the Reorganized Debtor. Except as otherwise
provided in the Plan or this Confirmation Order, on or after the Effective Date, all Reorganized
Debtor Assets will vest in the Reorganized Debtor, free and clear of all Liens, Claims, charges or
other encumbrances pursuant to section 1141(c) of the Bankruptcy Code, except with respect to
such Liens, Claims, charges, and other encumbrances that are specifically preserved under the Plan
upon the Effective Date. The Reorganized Debtor shall be the exclusive trustee of the Reorganized

Debtor Assets for purposes of 31 U.S.C. § 3713(b) and 26 U.S.C. § 6012(b)(3), as well as the
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representative of the Estate appointed pursuant to section 1123(b)(3)(B) of the Bankruptcy Code
with respect to the Reorganized Debtor Assets.

G. Effectiveness of All Actions. All actions contemplated by the Plan,
including all actions in connection with the Claimant Trust Agreement, the Senior Employee
Stipulation, the New GP LLC Documents, the New Frontier Note, the Reorganized Limited
Partnership Agreement, the Litigation Sub-Trust Agreement, and the other Plan Documents, are
authorized to be taken on, prior to, or after the Effective Date, as applicable, under this
Confirmation Order, without further application to or order of the Bankruptcy Court, or further
action by the directors, managers, officers or partners of the Debtor or the Reorganized Debtor and
with the effect that such actions had been taken by unanimous action of such parties.

H. Restructuring Transactions. The Debtor or Reorganized Debtor, as
applicable, are authorized to enter into and effectuate the Restructuring provided under the Plan,
including, without limitation, the entry into and consummation of the transactions contemplated
by the Claimant Trust Agreement, the Senior Employee Stipulation, the New GP LLC Documents,
the New Frontier Note, the Reorganized Limited Partnership Agreement, the Litigation Sub-Trust
Agreement, and the other Plan Documents, and may take any actions as may be necessary or
appropriate to effect a corporate restructuring of its business or a corporate restructuring of the
overall corporate structure of the Reorganized Debtor, as and to the extent provided in the Plan.
Any transfers of assets or equity interests effected or any obligations incurred through the
Restructuring pursuant to the Plan are hereby approved and shall not constitute fraudulent

conveyances or fraudulent transfers or otherwise be subject to avoidance.
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I. Preservation of Causes of Action. Unless a Cause of Action against a
Holder of a Claim or an Equity Interest or other Entity is expressly waived, relinquished, released,
compromised or settled in the Plan or any Final Order (including, without limitation, this
Confirmation Order), such Cause of Action is expressly reserved for later adjudication by the
Reorganized Debtor, the Litigation Sub-Trust, or the Claimant Trust, as applicable (including,
without limitation, Causes of Action not specifically identified or of which the Debtor may
presently be unaware or that may arise or exist by reason of additional facts or circumstances
unknown to the Debtor at this time or facts or circumstances that may change or be different from
those the Debtor now believes to exist) and, therefore, no preclusion doctrine, including, without
limitation, the doctrines of res judicata, collateral estoppel, issue preclusion, claim preclusion,
waiver, estoppel (judicial, equitable or otherwise) or laches will apply to such Causes of Action as
a consequence of the confirmation, effectiveness, or consummation of the Plan based on the
Disclosure Statement, the Plan, or this Confirmation Order, except where such Causes of Action
have been expressly released in the Plan or any other Final Order (including, without limitation,
this Confirmation Order). In addition, the right of the Reorganized Debtor, the Claimant Trust, or
the Litigation Sub-Trust to pursue or adopt any claims alleged in any lawsuit in which the Debtor
is a plaintiff, defendant or an interested party, against any Entity, including, without limitation, the
plaintiffs or co-defendants in such lawsuits, is expressly reserved.

J. Independent Board of Directors of Strand. The terms of the current
Independent Directors shall expire on the Effective Date without the need for any further or other

action by any of the Independent Directors. For avoidance of doubt, the Assumed Contracts
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include the Indemnification and Guaranty Agreement between Highland Capital Management,
Strand Advisors, Inc. and James Seery; the Indemnification and Guaranty Agreement between
Highland Capital Management, Strand Advisors, Inc. and John Dubel and Indemnification and
Guaranty Agreement between Highland Capital Management, Strand Advisors, Inc. and Russell
Nelms and shall each remain in full force and effect notwithstanding the expiration of the terms of
any Independent Directors.

K. Cancellation of Equity Interests and Issuance of New Partnership
Interests. On the Effective Date, all Class A Limited Partnership Interests, including the Class A
Limited Partnership Interests held by Strand, as general partner, and Class B/C Limited
Partnerships in the Debtor will be deemed cancelled, and all obligations or debts owed by, or
Claims against, the Debtor on account of, or based upon, such Class A Limited Partnership
Interests and Class B/C Limited Partnership Interests shall be deemed as cancelled, released, and
discharged, including all obligations or duties by the Debtor relating to the Equity Interests in any
of the Debtor’s formation documents, including the Limited Partnership Agreement. As of the
Effective Date and pursuant to the Plan, new Class A Limited Partnership Interests in the
Reorganized Debtor will be issued to the Claimant Trust and New GP LLC. The Claimant Trust,
as limited partner, will ratify New GP LLC’s appointment as general partner of the Reorganized
Debtor, and on and following the Effective Date, the Claimant Trust will be the Reorganized
Debtor’s limited partner and New GP LLC will be its general partner. The Claimant Trust, as
limited partner, and New GP LLC, as general partner, will execute the Reorganized Limited

Partnership Agreement, which will amend and restate, in all respects, the Debtor’s current Limited
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Partnership Agreement. Following the Effective Date, the Reorganized Debtor will be managed
consistent with the terms of the Reorganized Limited Partnership Agreement by New GP LLC.
The sole managing member of New GP LLC will be the Claimant Trust, and the Claimant Trustee
will be the sole officer of New GP LLC on the Effective Date.

L. Transfer of Assets to Claimant Trust. On or prior to the Effective Date,
the Debtor shall irrevocably transfer and shall be deemed to have irrevocably transferred to the
Claimant Trust all of its rights, title, and interest in and to all of the Claimant Trust Assets, and in
accordance with section 1141 of the Bankruptcy Code, the Claimant Trust Assets shall
automatically vest in the Claimant Trust free and clear of all Claims, Liens, encumbrances, or
interests subject only to the Claimant Trust Interests and the Claimant Trust Expenses, as provided
for in the Claimant Trust Agreement, and such transfer shall be exempt from any stamp, real estate
transfer, mortgage from any stamp, transfer, reporting, sales, use, or other similar tax. Following
the Effective Date, the Claimant Trust will administer the Claimant Trust Assets pursuant to the
Plan and the Claimant Trust Agreement.

M. Transfer of Estate Claims to Litigation Sub-Trust. On or prior to the
Effective Date, the Claimant Trust shall irrevocably transfer and shall be deemed to have
irrevocably transferred to the Litigation Sub-Trust all of the Claimant Trust’s rights, title, and
interest in and to all of the Estate Claims as successor in interest to the Debtor, and in accordance
with section 1141 of the Bankruptcy Code, the Estate Claims shall automatically vest in the
Litigation Sub-Trust free and clear of all Claims, Liens, encumbrances, or interests subject only to

the Litigation Sub-Trust Interests and Litigation Sub-Trust Expenses. The Litigation Trustee will
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be authorized to investigate, pursue, and otherwise resolve the Estate Claims pursuant to the terms
of the Litigation Sub-Trust Agreement and the Plan, including as successor in interest to the Debtor
or Committee, as applicable, in any litigation commenced prior to the Effective Date in which
Estate Claims are asserted.

N. Compromise of Controversies. In consideration for the distributions and
other benefits, including releases, provided under the Plan, the provisions of the Plan constitute a
good faith compromise and settlement of all Claims, Equity Interests, and controversies resolved
under the Plan and the entry of this Confirmation Order constitutes approval of such compromise
and settlement under Bankruptcy Rule 9019.

0. Objections to Claims. The Claims Objection Deadline shall be the date
that is 180 days after the Effective Date, provided, however, that the Claims Objection Deadline
may be extended by the Bankruptcy Court upon a motion by the Claimant Trustee and as otherwise
provided under the Plan.

P. Assumption of Contracts and Leases. Effective as of the date of this
Confirmation Order, each of the Assumed Contacts shall be assumed by the Debtor without the
need for any further notice to or action, order, or approval of the Bankruptcy Court, under section
365 of the Bankruptcy Code and the payment of Cures, if any, shall be paid in accordance with the
Plan. Each Assumed Contract shall include all modifications, amendments, supplements,
restatements, or other agreements related thereto, and all rights related thereto, if any, including
all easements, licenses, permits, rights, privileges, immunities, options, rights of first refusal, and

any other interests. Modifications, amendments, supplements, and restatements to any of the
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Assumed Contracts that have been executed by the Debtor during the Chapter 11 Case shall not
be deemed to alter the prepetition nature of such Assumed Contracts or the validity, priority, or
amount of any Claims that may arise in connection therewith. Assumption of the Assumed
Contracts pursuant to Article V.A of the Plan and full payment of any applicable Cure pursuant to
the Plan shall result in the full release and satisfaction of any Cures, Claims, or defaults, whether
monetary or nonmonetary, including defaults of provisions restricting the change in control or
ownership interest composition, or other bankruptcy-related defaults, arising under any Assumed
Contracts.

Q. Rejection of Contracts and Leases. Unless previously assumed during the
pendency of the Chapter 11 Case or pursuant to the Plan, all other Executory Contracts and
Unexpired Leases are rejected as of the date of the entry of this Confirmation Order and pursuant
to the terms of the Plan. To the extent that any party asserts any damages resulting from the
rejection of any Executory Contract or Unexpired Lease, such claim must be filed within thirty
(30) days following entry of this Confirmation Order, or such claim will be forever barred and
disallowed against the Reorganized Debtor.

R. Assumption of Issuer Executory Contracts. On the Confirmation Date,
the Debtor will assume the agreements set forth on Exhibit B hereto (collectively, the “Issuer

Executory Contracts”) pursuant to section 365 of the Bankruptcy Code and Article V of the Plan.

In full and complete satisfaction of its obligation to cure outstanding defaults under section

365(b)(1) of the Bankruptcy Code, the Debtor or, as applicable, any successor manager under the
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Issuer Executory Contracts (collectively, the “Portfolio Manager”) will pay to the Issuers'? a

cumulative amount of $525,000 (the “Cure Amount”) as follows:

a. $200,000 in cash on the date that is five business days from the Effective Date, with
such payment paid directly to Schulte Roth & Zabel LLP (“SRZ”) in the amount of
$85,714.29, Jones Walker LLP (“JW”) in the amount of $72,380.95, and Maples
Group (“Maples” and collectively with SRZ and JW, the “Issuers’ Counsel”) in the
amount of $41,904.76 as reimbursement for the attorney’s fees and other legal
expenses incurred by the Issuers in connection with the Debtor’s bankruptcy case;
and

b. $325,000 in four equal quarterly payments of $81,250.00 (each, a “Payment”),
which amounts shall be paid to SRZ in the amount of $34,821.43, JW in the amount
of $29,404.76, and Maples in the amount of $17,023.81 as additional
reimbursement for the attorney’s fees and other legal expenses incurred by the
Issuers in connection with the Debtor’s bankruptcy case (i) from any management
fees actually paid to the Portfolio Manager under the Issuer Executory Contracts
(the “Management Fees™), and (i1) on the date(s) Management Fees are required to
be paid under the Issuer Executory Contracts (the “Payment Dates”), and such
obligation shall be considered an irrevocable direction from the Debtor and the
Bankruptcy Court to the relevant CLO Trustee to pay, on each Payment Date, the
Payment to Issuers’ Counsel, allocated in the proportion set forth in such
agreement; provided, however, that (x) if the Management Fees are insufficient to
make any Payment in full on a Payment Date, such shortfall, in addition to any
other amounts due hereunder, shall be paid out of the Management Fees owed on
the following Payment Date, and (y) nothing herein shall limit either Debtor’s
liability to pay the amounts set forth herein, nor the recourse of the Issuers or
Issuers’ Counsel to the Debtor, in the event of any failure to make any Payment.

S. Release of Issuer Claims. Effective as of the Confirmation Date, and to
the maximum extent permitted by law, each Issuer on behalf of itself and each of its current and
former advisors, trustees, directors, officers, managers, members, partners, employees,

beneficiaries, shareholders, agents, participants, subsidiaries, parents, successors, designees, and

12 The “Issuers” are: Brentwood CLO, Ltd., Gleneagles CLO, Ltd., Greenbriar CLO, Ltd., Highland CLO 2018-1,
Ltd., Highland Legacy Limited, Highland Loan Funding V Ltd., Highland Park CDO I, Ltd., Pam Capital Funding
LP, Rockwall CDO II Ltd., Rockwall CDO Ltd., Southfork CLO Ltd., Stratford CLO Ltd., Westchester CLO, Ltd.,
Aberdeen Loan Funding, Ltd., Eastland CLO, Ltd., Grayson CLO, Ltd., Highland Credit Opportunities CDO Ltd.,
Jasper CLO, Ltd., Liberty Cayman Holdings, Ltd., Liberty CLO, Ltd., Red River CLO, Ltd., Valhalla CLO, Ltd.
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assigns hereby forever, finally, fully, unconditionally, and completely releases, relieves, acquits,
remises, and exonerates, and covenants never to sue, (i) the Debtor and (ii) the Professionals
retained by the Debtor and the Committee in the Chapter 11 Case, the Independent Directors, the
CEO/CRO, and with respect to the Persons listed in this subsection (ii), such Person’s Related

Persons (collectively, the “Debtor Released Parties™), for and from any and all claims, debts,

liabilities, demands, obligations, promises, acts, agreements, liens, losses, costs and expenses
(including, without limitation, attorney’s fees and related costs), damages, injuries, suits, actions,
and causes of action of whatever kind or nature, whether known or unknown, suspected or
unsuspected, matured or unmatured, liquidated or unliquidated, contingent or fixed, at law or in
equity, statutory or otherwise, including, without limitation, any claims, defenses, and affirmative
defenses, whether known or unknown, including, without limitation, those which were or could
have been asserted in, in connection with, or with respect to the Bankruptcy Case (collectively, the

“Issuer Released Claims”).

T. Release of Debtor Claims against Issuer Released Parties. Upon entry
of this Order, and to the maximum extent permitted by law, the Debtor hereby forever, finally,
fully, unconditionally, and completely releases, relieves, acquits, remises, and exonerates, and
covenants never to sue [(i) each Issuer and (ii) Wendy Ebanks, (iii)) Yun Zheng, (iv) Laura
Chisholm, (v) Mora Goddard, (vi) Stacy Bodden, (vii) Suzan Merren (viii) Scott Dakers, (ix) Samit
Ghosh, (x) Inderjit Singh, (xi) Ellen Christian, (xii) Andrew Dean, (xiii) Betsy Mortel, (xiv) David
Hogan, (xv) Cleveland Stewart, (xvi) Rachael Rankin, (xvii) Otelia Scott, (xviii) Martin Couch,

(xx) Ferona Bartley-Davis, (xxi) Charlotte Cloete, (xxii) Christina McLean, (xxiii) Karen Ellerbe,
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(xxiv) Gennie Kay Bigord, (xxv) Evert Brunekreef, (xxvii) Evan Charles Burtton (collectively,

the “Issuer Released Parties”),] for and from any and all claims, debts, liabilities, demands,

obligations, promises, acts, agreements, liens, losses, costs and expenses (including, without
limitation, attorney’s fees and related costs), damages, injuries, suits, actions, and causes of action
of whatever kind or nature, whether known or unknown, suspected or unsuspected, matured or
unmatured, liquidated or unliquidated, contingent or fixed, at law or in equity, statutory or
otherwise, including, without limitation, any claims, defenses, and affirmative defenses, whether
known or unknown, which were or could have been asserted in, in connection with, or with respect

to the Bankruptcy Case (collectively, the “Debtor Released Claims”); provided, however, that

notwithstanding anything herein to the contrary, the release contained herein will apply to the
Issuer Released Parties set forth in subsection (ii) above only with respect to Debtor Released
Claims arising from or relating to the Issuer Executory Contracts. Notwithstanding anything in
this Order to the contrary, the releases set forth in paragraphs S and T hereof will not apply with
respect to the duties, rights, or obligations of the Debtor or any Issuer hereunder.

U. Authorization to Consummate. The Debtor is authorized to consummate
the Plan after the entry of this Confirmation Order subject to satisfaction or waiver of the
conditions precedent to the Effective Date of the Plan set forth in Article VIIL.A of the Plan. The
Plan shall not become effective unless and until the conditions set forth in Article VIIL.A of the
Plan have been satisfied, or otherwise waived pursuant to Article VIIL.B of the Plan.

V. Professional Compensation. All requests for payment of Professional Fee

Claims for services rendered and reimbursement of expenses incurred prior to the Effective Date
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must be filed no later than sixty (60) days after the Effective Date. The Bankruptcy Court shall
determine the Allowed amounts of such Professional Fee Claims after notice and an opportunity
for hearing in accordance with the procedures established by the Bankruptcy Code and the
Bankruptcy Court. The Debtor shall fund the Professional Fee Reserve as provided under the Plan.
The Reorganized Debtor shall pay Professional Fee Claims in Cash in the amounts the Bankruptcy
Court allows. The Debtor is authorized to pay the pre-Effective Date fees and expenses of all
ordinary course professionals in the ordinary course of business without the need for further
Bankruptcy Court order or approval. From and after the Effective Date, any requirement that
Professionals comply with sections 327 through 331 and 1103 (if applicable) of the Bankruptcy
Code in seeking retention or compensation for services rendered after such date shall terminate,
and the Reorganized Debtor or Claimant Trustee, as applicable, may employ and pay any
Professional or Entity employed in the ordinary course of the Debtor’s business without any further
notice to or action, order, or approval of the Bankruptcy Court.

W. Release, Exculpation, Discharge, and Injunction Provisions. The
following release, exculpation, discharge, and injunction provisions set forth in the Plan are
approved and authorized in their entirety, and such provisions are effective and binding on
all parties and Entities to the extent provided therein.

X. Discharge of Claims and Termination of Interests. To the fullest extent
provided under section 1141(d)(1)(A) and other applicable provisions of the Bankruptcy Code,
except as otherwise expressly provided by the Plan or this Confirmation Order, all consideration

distributed under the Plan will be in exchange for, and in complete satisfaction, settlement,
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discharge, and release of, all Claims and Equity Interests of any kind or nature whatsoever against
the Debtor or any of its Assets or properties, and regardless of whether any property will have been
distributed or retained pursuant to the Plan on account of such Claims or Equity Interests. Except
as otherwise expressly provided by the Plan or this Confirmation Order, upon the Effective Date,
the Debtor and its Estate will be deemed discharged and released under and to the fullest extent
provided under section 1141(d)(1)(A) and other applicable provisions of the Bankruptcy Code
from any and all Claims and Equity Interests of any kind or nature whatsoever, including, but not
limited to, demands and liabilities that arose before the Confirmation Date, and all debts of the
kind specified in section 502(g), 502(h), or 502(i) of the Bankruptcy Code.

Y. Exculpation. Subject in all respects to Article XIL.D of the Plan, to the
maximum extent permitted by applicable law, no Exculpated Party will have or incur, and each
Exculpated Party is hereby exculpated from, any claim, obligation, suit, judgment, damage,
demand, debt, right, Cause of Action, remedy, loss, and liability for conduct occurring on or after
the Petition Date in connection with or arising out of (i) the filing and administration of the Chapter
11 Case; (i1) the negotiation and pursuit of the Disclosure Statement, the Plan, or the solicitation
of votes for, or confirmation of, the Plan; (iii) the funding or consummation of the Plan (including
the Plan Supplement) or any related agreements, instruments, or other documents, the solicitation
of votes on the Plan, the offer, issuance, and Plan Distribution of any securities issued or to be
issued pursuant to the Plan, including the Claimant Trust Interests, whether or not such Plan
Distributions occur following the Effective Date; (iv) the implementation of the Plan; and (v) any

negotiations, transactions, and documentation in connection with the foregoing clauses (i)-(v);
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provided, however, the foregoing will not apply to (a) any acts or omissions of an Exculpated Party
arising out of or related to acts or omissions that constitute bad faith, fraud, gross negligence,
criminal misconduct, or willful misconduct or (b) Strand or any Employee other than with respect
to actions taken by such Entities from the date of appointment of the Independent Directors through
the Effective Date. The Plan’s exculpation shall be in addition to, and not in limitation of, all other
releases, indemnities, exculpations, any other applicable law or rules, or any other provisions of
the Plan, including Article IV.C.2 of the Plan, protecting such Exculpated Parties from liability.
Z. Releases by the Debtor. On and after the Effective Date, each Released
Party is deemed to be, hereby conclusively, absolutely, unconditionally, irrevocably, and forever
released and discharged by the Debtor and the Estate, in each case on behalf of themselves and
their respective successors, assigns, and representatives, including, but not limited to, the Claimant
Trust and the Litigation Sub-Trust from any and all Causes of Action, including any derivative
claims, asserted on behalf of the Debtor, whether known or unknown, foreseen or unforeseen,
matured or unmatured, existing or hereafter arising, in law, equity, contract, tort or otherwise, that
the Debtor or the Estate would have been legally entitled to assert in their own right (whether
individually or collectively) or on behalf of the holder of any Claim against, or Interest in, a Debtor
or other Person. Notwithstanding anything contained herein to the contrary, the foregoing release
does not release: (i) any obligations of any party under the Plan or any document, instrument, or
agreement executed to implement the Plan, (ii) the rights or obligations of any current employee
of the Debtor under any employment agreement or plan, (iii) the rights of the Debtor with respect

to any confidentiality provisions or covenants restricting competition in favor of the Debtor under
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any employment agreement with a current or former employee of the Debtor, (iv) any Avoidance
Actions, or (v) any Causes of Action arising from willful misconduct, criminal misconduct, actual
fraud, or gross negligence of such applicable Released Party as determined by Final Order of the
Bankruptcy Court or any other court of competent jurisdiction.

AA. Injunction. Upon entry of this Confirmation Order, all Enjoined
Parties are and shall be permanently enjoined, on and after the Effective Date, from taking
any actions to interfere with the implementation or consummation of the Plan. Except as
expressly provided in the Plan, this Confirmation Order, or a separate order of the
Bankruptcy Court, all Enjoined Parties are and shall be permanently enjoined, on and after
the Effective Date, with respect to any Claims and Equity Interests, from directly or
indirectly (i) commencing, conducting, or continuing in any manner, any suit, action, or
other proceeding of any kind (including any proceeding in a judicial, arbitral, administrative
or other forum) against or affecting the Debtor or the property of the Debtor, (ii) enforcing,
levying, attaching (including any prejudgment attachment), collecting, or otherwise
recovering, enforcing, or attempting to recover or enforce, by any manner or means, any
judgment, award, decree, or order against the Debtor or the property of the Debtor, (iii)
creating, perfecting, or otherwise enforcing in any manner, any security interest, lien or
encumbrance of any kind against the Debtor or the property of the Debtor, (iv) asserting any
right of setoff, directly or indirectly, against any obligation due to the Debtor or against
property or interests in property of the Debtor, except to the limited extent permitted under

Sections 553 and 1141 of the Bankruptcy Code, and (v) acting or proceeding in any manner,
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in any place whatsoever, that does not conform to or comply with the provisions of the Plan.
The injunctions set forth in the Plan and this Confirmation Order shall extend to, and apply
to any act of the type set forth in any of clauses (i)-(v) of the immediately preceding
paragraph against any successors of the Debtor, including, but not limited to, the
Reorganized Debtor, the Litigation Sub-Trust, and the Claimant Trust and their respective
property and interests in property. Subject in all respects to Article XII.D of the Plan, no
Enjoined Party may commence or pursue a claim or cause of action of any kind against any
Protected Party that arose or arises from or is related to the Chapter 11 Case, the negotiation
of the Plan, the administration of the Plan or property to be distributed under the Plan, the
wind down of the business of the Debtor or Reorganized Debtor, the administration of the
Claimant Trust or the Litigation Sub-Trust, or the transactions in furtherance of the
foregoing without the Bankruptcy Court (i) first determining, after notice and a hearing,
that such claim or cause of action represents a colorable claim of any kind, including, but
not limited to, negligence, bad faith, criminal misconduct, willful misconduct, fraud, or gross
negligence against a Protected Party and (ii) specifically authorizing such Enjoined Party to
bring such claim or cause of action against any such Protected Party; provided, however, the
foregoing will not apply to a claim or cause of action against Strand or against any Employee
other than with respect to actions taken, respectively, by Strand or by such Employee from
the date of appointment of the Independent Directors through the Effective Date. The
Bankruptcy Court will have sole and exclusive jurisdiction to determine whether a claim or

cause of action is colorable and, only to the extent legally permissible and as provided for in
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Article XI of the Plan, shall have jurisdiction to adjudicate the underlying colorable claim or
cause of action.

BB. Duration of Injunction and Stays. Unless otherwise provided in the
Plan, in this Confirmation Order, or in a Final Order of the Bankruptcy Court, (i) all
injunctions and stays entered during the Chapter 11 Case and in existence on the
Confirmation Date, shall remain in full force and effect in accordance with their terms; and
(ii) the automatic stay arising under section 362 of the Bankruptcy Code shall remain in full
force and effect subject to Section 362(c) of the Bankruptcy Code, and to the extent necessary
if the Debtor does not receive a discharge, the Bankruptcy Court will enter an equivalent
order under Section 105.

CC. Continuance of January 9 Order and July 16 Order. Unless otherwise
provided in the Plan, in this Confirmation Order, or in a Final Order of the Bankruptcy Court, each
of the Order Approving Settlement with Official Committee of Unsecured Creditors Regarding
Governance of the Debtor and Procedures for Operations in the Ordinary Course, entered by the
Bankruptcy Court on January 9, 2020 [Docket No. 339] and Order Approving the Debtor’s Motion
Under Bankruptcy Code Sections 105(a) and 363(b) Authorizing Retention of James P. Seery, Jr.,
as Chief Executive Olfficer, Chief Restructuring Officer, and Foreign Representative Nunc Pro
Tunc to March 15, 2020 [Docket No. 854] entered on July 16, 2020 shall remain in full force and
effect from the Confirmation Date and following the Effective Date.

DD. No Governmental Releases. Nothing in this Confirmation Order or the

Plan shall effect a release of any claim by the United States Government or any of its agencies or
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any state and local authority whatsoever, including without limitation any claim arising under the
Internal Revenue Code, the environmental laws or any criminal laws of the United States or any
state and local authority against any party or person, nor shall anything in this Confirmation Order
or the Plan enjoin the United States or any state or local authority from bringing any claim, suit,
action, or other proceedings against any party or person for any liability of such persons whatever,
including without limitation any claim, suit, or action arising under the Internal Revenue Code,
the environmental laws or any criminal laws of the United States or any state and local authority
against such persons, nor shall anything in this Confirmation Order or the Plan exculpate any party
or person from any liability to the United States Government or any of its agencies or any state
and local authority whatsoever, including any liabilities arising under the Internal Revenue Code,
the environmental laws, or any criminal laws of the United States or any state and local authority
against any party or person.

EE. Exemption from Transfer Taxes. Pursuant to section 1146(a) of the
Bankruptcy Code, any transfers (whether from the Debtor to the Reorganized Debtor or to any
other Person) of property under the Plan or pursuant to: (a) the issuance, distribution, transfer, or
exchange of any debt, equity security, or other interest in the Debtor or the Reorganized Debtor;
(b) the Restructuring transactions pursuant to the Plan; (c¢) the creation, modification,
consolidation, termination, refinancing, and/or recording of any mortgage, deed of trust, or other
security interest, or the securing of additional indebtedness by such or other means; (d) the making,
assignment, or recording of any lease or sublease; or (e) the making, delivery, or recording of any

deed or other instrument of transfer under, in furtherance of, or in connection with, the Plan,
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including any deeds, bills of sale, assignments, or other instrument of transfer executed in
connection with any transaction arising out of, contemplated by, or in any way related to the Plan,
shall not be subject to any document recording tax, stamp tax, conveyance fee, intangibles or
similar tax, mortgage tax, real estate transfer tax, mortgage recording tax, Uniform Commercial
Code filing or recording fee, regulatory filing or recording fee, or other similar tax or governmental
assessment to the fullest extent contemplated by section 1146(a) of the Bankruptcy Code, and upon
entry of this Confirmation Order, the appropriate state or local governmental officials or agents
shall forego the collection of any such tax or governmental assessment and accept for filing and
recordation of any of the foregoing instruments or other documents without the payment of any
such tax, recordation fee, or governmental assessment.

FF. Cancellation of Notes, Certificates and Instruments. Except for the
purpose of evidencing a right to a distribution under the Plan and except as otherwise set forth in
the Plan or as otherwise provided in this Confirmation Order, on the Effective Date, all agreements,
instruments, Securities and other documents evidencing any prepetition Claim or Equity Interest
and any rights of any Holder in respect thereof shall be deemed cancelled, discharged, and of no
force or effect. The holders of or parties to such cancelled instruments, Securities, and other
documentation will have no rights arising from or related to such instruments, Securities, or other
documentation or the cancellation thereof, except the rights provided for pursuant to the Plan, and
the obligations of the Debtor thereunder or in any way related thereto will be fully released,

terminated, extinguished and discharged, in each case without further notice to or order of the
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Bankruptcy Court, act or action under applicable law, regulation, order, or rule or any requirement
of further action, vote or other approval or authorization by any Person.

GG. Documents, Mortgages, and Instruments. FEach federal, state,
commonwealth, local, foreign, or other governmental agency is authorized to accept any and all
documents, mortgages, and instruments necessary or appropriate to effectuate, implement, or
consummate the Plan, including the Restructuring transactions contemplated under the Plan, and
this Confirmation Order.

HH. Post-Confirmation Modifications. Subject section 1127(b) of the
Bankruptcy Code and the Plan, the Debtor and the Reorganized Debtor expressly reserve their
rights to revoke or withdraw, or to alter, amend, or modify materially the Plan, one or more times
after Confirmation and, to the extent necessary, may initiate proceedings in the Bankruptcy Court
to so alter, amend, or modify the Plan, or remedy any defect or omission, or reconcile any
inconsistencies in the Plan or this Confirmation Order, in such manner as may be necessary to
carry out the purposes and intent of the Plan. Any such modification or supplement shall be
considered a modification of the Plan and shall be made in accordance with Article XII.B of the
Plan.

I1. Applicable Nonbankruptcy Law. The provisions of this Confirmation
Order, the Plan and related documents, or any amendments or modifications thereto, shall apply
and be enforceable notwithstanding any otherwise applicable nonbankruptcy law.

JJ. Governmental Approvals Not Required. This Confirmation Order shall

constitute all approvals and consents required, if any, by the laws, rules, or regulations of any state,
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federal, or other governmental authority with respect to the dissemination, implementation, or
consummation of the Plan and the Disclosure Statement, any certifications, documents,
instruments or agreements, and any amendments or modifications thereto, and any other acts
referred to in, or contemplated by, the Plan and the Disclosure Statement.

KK. Notice of Effective Date. As soon as reasonably practicable after the
Effective Date, the Reorganized Debtor shall file notice of the Effective Date and shall serve a
copy of the same on all Holders of Claims and Equity Interests, and all parties who have filed with
the Bankruptcy Court requests to receive notices in accordance with Bankruptcy Rules 2002 and
3020(c). Notwithstanding the above, no notice of Confirmation or Consummation or service of
any kind shall be required to be mailed or made upon any Entity to whom the Debtor mailed notice
of the Confirmation Hearing, but received such notice returned marked “undeliverable as
addressed,” “moved, left no forwarding address” or “forwarding order expired,” or similar reason,
unless the Debtor has been informed in writing by such Entity, or is otherwise aware, of that
Entity’s new address. The above-referenced notices are adequate under the particular
circumstances of this Chapter 11 Case and no other or further notice is necessary.

LL. Substantial Consummation. On the Effective Date, the Plan shall be
deemed to be substantially consummated under sections 1101 and 1127 of the Bankruptcy Code.

MM. Waiver of Stay. For good cause shown, the stay of this Confirmation Order
provided by any Bankruptcy Rule is waived, and this Confirmation Order shall be effective and

enforceable immediately upon its entry by the Bankruptcy Court.
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NN. References to and Omissions of Plan Provisions. References to articles,
sections, and provisions of the Plan are inserted for convenience of reference only and are not
intended to be a part of or to affect the interpretation of the Plan. The failure to specifically include
or to refer to any particular article, section, or provision of the Plan in this Confirmation Order
shall not diminish or impair the effectiveness of such article, section, or provision, it being the
intent of the Bankruptcy Court that the Plan be confirmed in its entirety, except as expressly
modified herein, and incorporated herein by this reference.

00. Headings. Headings utilized herein are for convenience and reference only,
and do not constitute a part of the Plan or this Confirmation Order for any other purpose.

PP. Effect of Conflict. This Confirmation Order supersedes any Bankruptcy
Court order issued prior to the Confirmation Date that may be inconsistent with this Confirmation
Order. If there is any inconsistency between the terms of the Plan and the terms of this
Confirmation Order, the terms of this Confirmation Order govern and control. If there is any
inconsistency between the terms of this Confirmation Order and the terms of a final, executed Plan
Supplement Document, the terms of the final, executed Plan Supplement Document will govern
and control.

QQ. Resolution of Objection of Texas Taxing Authorities. Dallas County,
Kaufman County, City of Allen, Allen ISD and City of Richardson (collectively, the “Tax
Authorities”) assert that they are the holders of prepetition and administrative expense claims for
2019, 2020 and 2021 ad valorem real and business personal property taxes. The ad valorem

property taxes for tax year 2020 shall be paid in accordance with and to the extent required under
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applicable nonbankruptcy law. In the event the 2020 taxes are paid after February 1, 2021, the
Tax Authorities may assert any rights and amounts they claim are owed with respect to penalties
and interest that have accrued through the date of payment and the Debtor and Reorganized Debtor
reserve any all rights and defenses in connection therewith.

a. The Debtor/Reorganized Debtor shall pay all amounts owed to the Tax Authorities
for tax year 2021 in accordance with and to the extent required under applicable
nonbankruptcy law. The Tax Authorities shall not be required to file and serve an
administrative expense claim and request for payment as a condition of allowance
of their administrative expense claims pursuant to 11 U.S.C. Section 503(b)(1)(D).
With regard to year 2019 ad valorem property taxes, the Tax Authorities will
receive payment of their prepetition claims within 30 days of the Effective Date of
the Plan. The payment will include interest from the Petition Date through the
Effective Date and from the Effective Date through payment in full at the state
statutory rate pursuant to 11 U.S.C. Sections 506(b), 511, and 1129, if applicable,
subject to all of the Debtor’s and Reorganized Debtor’s rights and defenses in
connection therewith. Notwithstanding any other provision in the Plan, the Tax
Authorities shall (i) retain the liens that secure all prepetition and postpetition
amounts ultimately owed to them, if any, as well as (ii) the state law priority of
those liens until the claims are paid in full.

b. The Tax Authorities’ prepetition claims and their administrative expense claims
shall not be discharged until such time as the amounts owed are paid in full. In the
event of a default asserted by the Taxing Authorities, the Tax Authorities shall
provide notice Debtor or Reorganized Debtor, as applicable, and may demand cure
of any such asserted default. Subject to all of its rights and defenses, the Debtor or
Reorganized Debtor shall have fifteen (15) days from the date of the notice to cure
the default. If the alleged default is not cured, the Tax Authorities may exercise
any of their respective rights under applicable law and pursue collection of all
amounts owed pursuant to state law outside of the Bankruptcy Court, subject in all
respects to the Debtor’s and Reorganized Debtor’s applicable rights and defenses.
The Debtor/Reorganized Debtor shall be entitled to any notices of default required
under applicable nonbankruptcy law and each of the Taxing Authorities, the Debtor
and the Reorganized Debtor reserve any and all of their respective rights and
defenses in connection therewith. The Debtor’s and Reorganized Debtor’s rights
and defenses under Texas Law and the Bankruptcy Code with respect to this
provision of the Confirmation Order, including their right to dispute or object to the
Tax Authorities’ Claims and liens, are fully preserved.
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RR. Resolution of Objections of Scott Ellington and Isaac Leventon.
Pursuant to Bankruptcy Rule 9019(a), the Senior Employees’ Settlement is approved in all
respects. The Debtor may, only with the consent of the Committee, elect Option B for a Senior
Employee Claimant by written notice to such Senior Employee Claimant on or before the
occurrence of the Effective Date. If the Debtor does not elect Option B, then Option A will govern
the treatment of the Liquidated Bonus Claims.

a. Notwithstanding any language in the Plan, the Disclosure Statement, or this
Confirmation Order to the contrary, if Option A applies to the Liquidated Bonus
Claims of a Senior Employee Claimant, then the Liquidated Bonus Claims of such
Senior Employee Claimant will receive the treatment described in paragraph 82(e)
hereof, and if the Debtor timely elects Option B with respect to the Liquidated
Bonus Claims of a Senior Employee Claimant, then the Liquidated Bonus Claims
of such Senior Employee will receive the treatment described in paragraph 82(f)
hereof.

b. The Senior Employees’ Settlement is hereby approved, without prejudice to the
respective rights of Mr. Ellington and Mr. Leventon to assert all their remaining
Claims against the Debtor’s estate, including, but not limited to, their Class 6 PTO
Claims, their remaining Class 8 General Unsecured Claims, any indemnification
claims, and any Administrative Expense Claims that they may assert and is without
prejudice to the rights of any party in interest to object to any such Claims.

c. Pursuant to Bankruptcy Rule 3018(a), Mr. Ellington and Mr. Leventon were
permitted to change their votes on the Plan. Accordingly, Mr. Ellington’s votes on
his Ballots in Class 7 and Class 8 of the Plan were changed from a rejection of the
Plan to acceptance of the Plan, and Mr. Leventon’s votes on his Ballots in Class 7
and Class 8 of the Plan were, changed from rejections of the Plan to acceptances of
the Plan.

d. The Senior Employees’ Objection is deemed withdrawn.

SS.  No Release of Claims Against Senior Employee Claimants. For the
avoidance of doubt, the Senior Employees’ Settlement, as approved herein, shall not, and shall not

be deemed to, release any Claims or Causes of Action held by the Debtor against either Senior
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Employee Claimant nor shall either Senior Employee Claimant be, or be deemed to be, a “Released
Party” under the Plan.

TT. Resolution of Objection of Internal Revenue Service. Notwithstanding
any other provision or term of the Plan or Confirmation Order, the following Default Provision
shall control as to the United States of America, Internal Revenue Service (“IRS) and all of its
claims, including any administrative claim (the “IRS Claim”):

(a) Notwithstanding any other provision in the Plan, if the Debtor, the Reorganized Debtor,
or any successor in interest fails to pay when due any payment required to be made on
federal taxes, the IRS Claim, or other payment required to be made to the IRS under the
terms and provisions of this Plan, the Confirmation Order, or the Internal Revenue Code
(26 U.S.C.), or fails to timely file any required federal tax return, or if any other event of
default as set forth in the Plan occurs, the IRS shall be entitled to give the Debtor, the
Reorganized Debtor and/or any successor in interest and their counsel of record, by United
States Certified Mail, written notice of the failure and/or default with demand that it be
cured, and if the failure and/or default is not cured within 14 days of the date of said notice
and demand, then the following shall apply to the IRS:

(1) The administrative collection powers and the rights of the IRS shall
be reinstated as they existed prior to the filing of the bankruptcy petition,
including, but not limited to, the assessment of taxes, the filing of a notice
of Federal tax lien and the powers of levy, seizure, and collection as
provided under the Internal Revenue Code;

(2) The automatic stay of 11 U.S.C. § 362 and any injunction of the
Plan or in the Confirmation Order shall, with regard to the IRS only, lift or
terminate without further notice or hearing by the Bankruptcy Court, and
the entire prepetition liability owed to the IRS, together with any unpaid
postpetition tax liabilities, may become due and payable immediately; and

(3) The IRS shall have the right to proceed to collect from the Debtor,
the Reorganized Debtor or any successor in interest any of the prepetition
tax liabilities and related penalties and interest through administrative or
judicial collection procedures available under the United States Code as if
no bankruptcy petition had been filed and as if no plan had been confirmed.

(b) If the IRS declares the Debtor, the Reorganized Debtor, or any successor-in-interest to
be in default of the Debtor’s, the Reorganized Debtor’s and/ or any successor- in-interest’s
obligations under the Plan, then entire prepetition liability of an IRS’ Allowed Claim,
together with any unpaid postpetition tax liabilities shall become due and payable
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immediately upon written demand to the Debtor, Reorganized Debtor and/or any
successor-in-interest. Failure of the IRS to declare a failure and/or default does not
constitute a waiver by the United States or its agency the IRS of the right to declare that
the Debtor, Reorganized Debtor, and/or any successor in interest is in default.

(c) The IRS shall only be required to send two notices of failure and/or default, and upon
the third event of a failure and/or default, the IRS shall be entitled to proceed as set out in
paragraphs (1), (2), and/or (3) herein above without further notice to the Debtor, the
Reorganized Debtor, or any successor in interest, or its counsel. The collection statute
expiration date for all unpaid federal tax liabilities shall be extended pursuant to non-
bankruptcy law.

(d) The Internal Revenue Service shall not be bound by any release provisions in the Plan
that would release any liability of the responsible persons of the Debtor, the Reorganized
Debtor, and/or any successor in interest to the IRS. The Internal Revenue Service may
take such actions as it deems necessary to assess any liability that may be due and owing
by the responsible persons of the Debtor, the Reorganized Debtor and/or any successor in
interest to the Internal Revenue Service.

(e) Nothing contained in the Plan or the Confirmation Order shall be deemed to be a waiver
or relinquishment of any rights, claims, causes of action, rights of setoff or recoupment,
rights to appeal tax assessments, or other legal or equitable defenses that the Debtor or
Reorganized Debtor have under non-bankruptcy law in connection with any claim, liability
or cause of action of the United States and its agency the Internal Revenue Service.

(f) The term “any payment required to be made on federal taxes,” as used herein above, is
defined as: any payment or deposit required by the Internal Revenue Code to be made by
the Debtor from and after the Confirmation Date, or the Reorganized Debtor and/or any
successor in interest from and after the Effective Date, to the date the IRS Claim is together
with interest paid in full. The term “any required tax return,” as used herein above, is
defined as: any tax return or report required by the Internal Revenue Code to be made by
the Debtor from and after the Confirmation Date, or the Reorganized Debtor and/or any
successor in interest from and after the Effective Date, to the date the IRS Claim is together
with interest paid in full.

UU. IRS Proof of Claim. Notwithstanding anything in the Plan or in this
Confirmation Order, until all required tax returns are filed with and processed by the IRS, the IRS’s
proof of claim will not be deemed fixed for purposes of Section 502 of the Bankruptcy Code and
may be amended in order to reflect the IRS’ assessment of the Debtor’s unpaid priority and general

unsecured taxes, penalties and interest.
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VV. CLO Holdco, Ltd. Settlement Notwithstanding anything contained
herein to the contrary, nothing in this Order is or is intended to supersede the rights and obligations
of either the Debtor or CLO Holdco contained in that certain Settlement Agreement between CLO
Holdco, Ltd., and Highland Capital Management, L.P., dated January 25,2021 [Docket No. 1838-

1] (the “CLOH Settlement Agreement”). In the event of any conflict between the terms of this

Order and the terms of the CLOH Settlement Agreement, the terms of the CLOH Settlement
Agreement will govern.

WW. Retention of Jurisdiction. The Bankruptcy Court may properly, and upon
the Effective Date shall, to the maximum extent permitted under applicable law, retain jurisdiction
over all matters arising out of, and related to, this Chapter 11 Case, including the matters set forth
in Article XI of the Plan and section 1142 of the Bankruptcy Code.

XX. Payment of Statutory Fees; Filing of Quarterly Reports. All fees
payable pursuant to 28 U.S.C. § 1930 shall be paid on or before the Effective Date. The
Reorganized Debtor, the Claimant Trust, and the Litigation Sub-Trust shall be jointly and severally
liable for payment of quarterly fees to the Office of the United States Trustee pursuant to 28 U.S.C.
§ 1930 through the entry of the Final Decree for the Debtor or the dismissal or conversion of the
Chapter 11 Case. Notwithstanding anything to the contrary in the Plan, the U.S. Trustee shall not
be required to file any proofs of claim with respect to quarterly fees payable pursuant to 28 U.S.C.
§ 1930.

YY. Dissolution of the Committee. On the Effective Date, the Committee will

dissolve, and the members of the Committee and the Committee’s Professionals will cease to have
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any role arising from or relating to the Chapter 11 Case, except in connection with final fee
applications of Professionals for services rendered prior to the Effective Date (including the right
to object thereto). Notwithstanding the foregoing, any Committee member or Professional may
serve following the Effective Date with respect to the Claimant Trust Oversight Board or Litigation
Sub-Trust. The Professionals retained by the Committee and the members thereof will not be
entitled to assert any fee claims for any services rendered to the Committee or expenses incurred
in the service of the Committee after the Effective Date, except for reasonable fees for services
rendered, and actual and necessary costs incurred, in connection with any applications for
allowance of Professional Fees pending on the Effective Date or filed and served after the Effective
Date pursuant to the Plan. Nothing in the Plan shall prohibit or limit the ability of the Debtor’s or
Committee’s Professionals to represent either of the Trustees or to be compensated or reimbursed
per the Plan, the Claimant Trust Agreement, and/or Litigation Sub-Trust in connection with such
representation.

7Z. Miscellaneous. After the Effective Date, the Debtor or Reorganized
Debtor, as applicable, shall have no obligation to file with the Bankruptcy Court or serve on any
parties reports that the Debtor or Reorganized Debtor, as applicable, were obligated to file under
the Bankruptcy Code or a court order, including monthly operating reports (even for those periods
for which a monthly operating report was not filed before the Effective Date), ordinary course
professional reports, reports to any parties otherwise required under the “first” and “second” day
orders entered in this Chapter 11 Case (including any cash collateral financing orders entered in

this Chapter 11 Case) and monthly or quarterly reports for Professionals; provided, however, that
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the Debtor or Reorganized Debtor, as applicable, will comply with the U.S. Trustee’s post

confirmation reporting requirements.

##HEND OF ORDER###
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Exhibit A

Fifth Amended Plan (as Modified)
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
In re: ; Chapter 11
HIGHLAND CAPITAL MANAGEMENT, L.P.,! ; Case No. 19-34054-sgj11
Debtor. ;
)

FIFTH AMENDED PLAN OF REORGANIZATION OF HIGHLAND
CAPITAL MANAGEMENT, L.P. (AS MODIFIED)

PACHULSKI STANG ZIEHL & JONES LLP HAYWARD & ASSOCIATES PLLC

Jeffrey N. Pomerantz (CA Bar No.143717) Melissa S. Hayward (TX Bar No. 24044908)
Ira D. Kharasch (CA Bar No. 109084) Zachery Z. Annable (TX Bar No. 24053075)
Gregory V. Demo (NY Bar No. 5371992) 10501 N. Central Expy, Ste. 106

10100 Santa Monica Boulevard, 13th Floor Dallas, TX 75231

Los Angeles, CA 90067 Telephone: (972) 755-7100

Telephone: (310) 277-6910 Facsimile: (972) 755-7110
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for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.



Case 19-34054-sgj11 Doc 1943 Filed 02/22/21 Entered 02/22/21 16:48:16 Page 93 of 161
Case 3:21-cv-00880-C Document 1-3 Filed 04/18/21 Page 191 of 259 PagelD 215

ARTICLE I. RULES OF INTERPRETATION, COMPUTATION OF TIME,

GOVERNING LAW AND DEFINED TERMS .....cccccociiiiiiiiiniinieeeienen 1
A. Rules of Interpretation, Computation of Time and Governing Law..................... 1
B. DefINEd TEIMS ..ottt sttt sttt s sanens 2
ARTICLE II. ADMINISTRATIVE EXPENSES AND PRIORITY TAX CLAIMS................. 16
A. Administrative EXpense Claims.........ccceeiuieriieiiienieeniienie et 16
B. Professional Fee Claims..........cooiiiiiiiiiiiiiiieieee et 17
C. Priority Tax CIaimS........coouiiiiieiieiieeiie ettt ettt ettt e eaeebeeeareens 17
ARTICLE III. CLASSIFICATION AND TREATMENT OF CLASSIFIED CLAIMS
AND EQUITY INTERESTS ..ottt 18
A SUIMIMATY ...ttt e e e e e e e st e e e s sateeeeensraeesenssaeeeannns 18
B. Summary of Classification and Treatment of Classified Claims and
EQUILY INTETESS ..eeeeuiiieeiiieeiie ettt ettt et e e et e e e e e eeneeennns 18
C. Elimination of Vacant Classes .........cccuevierierierienenienienieeiesieenie et 19
D. IMpaired/Voting ClasseS........cccuieiiieeiiiieeriieeeieeeieeeeree e e ereeereeesreeesree e 19
E. Unimpaired/Non-Voting Classes........cceeruieriieiiienieeiiienieeieeeee et eeees 19
F. Impaired/Non-Voting Classes........cceerueeeriieeniieeiieeereeeeeee e e sreeesreeesree e 19
G. CramAOWN....c..eoiiiiiiieeeet ettt ettt sttt ettt et s e b eaees 19
H. Classification and Treatment of Claims and Equity Interests...........cc.ccccuveeneeen. 19
L Special Provision Governing Unimpaired Claims............ccooceeeeienieenienieenenne. 24
J. Subordinated Claims.........cocuiiiiiiiiiiieee e 24
ARTICLE IV. MEANS FOR IMPLEMENTATION OF THIS PLAN ......cccoeviiiiieeieeeeee 24
A. SUIMIMATY ...ttt e e e e e e e st eeeesaaeeeeensbaeesessaeeeannns 24
B. The Claimant TIUSE .......ooiiriiieiieeeee et s 25
1 Creation and Governance of the Claimant Trust and Litigation
SUD-TIUSE. ..ttt s 25
2 Claimant Trust Oversight CommIttee.........ccovvveervieeriieerieeeiee e 26



Case 19-34054-sgj11 Doc 1943 Filed 02/22/21 Entered 02/22/21 16:48:16 Page 94 of 161
Case 3:21-cv-00880-C Document 1-3 Filed 04/18/21 Page 192 of 259 PagelD 216

Page
3. Purpose of the Claimant Trust. .........coccvveeviiieeriieiiieeeeeee e 27
4. Purpose of the Litigation Sub-Trust...........ccccoeviieriiiiiiinienieeieeeeee 27
5. Claimant Trust Agreement and Litigation Sub-Trust Agreement. ......... 27
6. Compensation and Duties of Trustees. ........cccceevvierieeiiienienieeieeieenen. 29
7. Cooperation of Debtor and Reorganized Debtor. ..........ccceevevveeenenennenn. 29
8. United States Federal Income Tax Treatment of the Claimant
TTUST. ettt sttt st 29
0. TaX REPOTLING. ...vvieiiiiiiieiieiieeieeee ettt ettt et 30
10. Claimant TruSt ASSELS. ..cc..eerueeriieiieeieeiie ettt 30
1. Claimant Trust EXPEnses. ......cccverieeriierieeiiienieeieeniie et eve e sve e 31
12. Trust Distributions to Claimant Trust Beneficiaries. .........cccccceeeennennee. 31
13. Cash INVESTMENLS. ..c..eouiriiiriiiiiiieieeeeeee e 31
14. Dissolution of the Claimant Trust and Litigation Sub-Trust. ................. 31
C. The Reorganized Debtor........cocviiiieiiieiieiiieeetee et 32
1. Corporate EXIStENCE ......ccecuiiieiiieeiiieciie ettt 32
2. Cancellation of Equity Interests and Release...........ccccoeverveniinieniennene 32
3. Issuance of New Partnership Interests .........cceccuveevveeeiiiencieencieeeeeeee, 32
4. Management of the Reorganized Debtor ............ccceevevienieieniencencnnen, 33
5. Vesting of Assets in the Reorganized Debtor...........cccceeveiveecieenninenee. 33
6. Purpose of the Reorganized Debtor...........ccceevvieiieiiiiiieniicieeieeee 33
7. Distribution of Proceeds from the Reorganized Debtor Assets;
Transfer of Reorganized Debtor ASSets........cccueeevierieeiieniieeiieiieeieenen. 33
D. COMPANY ACEION ...evieeiiieeiiieeciieeeiteeerteeseeesteeesaeeessaeeessaeeesseeesseesssseessseeessseens 34
E. Release of Liens, Claims and Equity Interests...........ccccceeveiienienciienienieeieeiene 35
F. Cancellation of Notes, Certificates and Instruments...........cccceevveeeeviiicivvveeeenennn. 35

-1 -



Case 19-34054-sgj11 Doc 1943 Filed 02/22/21 Entered 02/22/21 16:48:16 Page 95 of 161
Case 3:21-cv-00880-C Document 1-3 Filed 04/18/21 Page 193 of 259 PagelD 217

Page
G. Cancellation of Existing Instruments Governing Security Interests................... 35
H. CONLIOL PLOVISIONS ...ttt sttt s 35
L. Treatment of Vacant ClasSes ..........coceeriiiiiiiiiiiienienie e 36
J. Plan DOCUMENLS ......ccueriiiriieiiiiieriieieeteseee ettt sttt 36
K. Highland Capital Management, L.P. Retirement Plan and Trust ....................... 36
ARTICLE V. TREATMENT OF EXECUTORY CONTRACTS AND UNEXPIRED
LEASES <ottt et sttt e ae e 37
A. Assumption, Assignment, or Rejection of Executory Contracts and
UNEXPITEA LEASES ....uvvieeerieeeiieeciiieeeiee ettt ettt et e e ve e e aeesaeeeraeeeaseeennns 37
B. Claims Based on Rejection of Executory Contracts or Unexpired
LRSS ..ttt et e 38
C. Cure of Defaults for Assumed or Assigned Executory Contracts and
UNEXPITEA LEASES ....uvvieieiiieeitieiciiieeeiee et ettt e et e e eeesvaeesaeeeraeeeaneeesnns 38
ARTICLE VI. PROVISIONS GOVERNING DISTRIBUTIONS ......ccceiiiiiiinieneeieneeeeneen 39
A. Dates of DIStIIDULIONS ....coueiiiiiiiiiiiieiieete ettt 39
B. DiStrIDULION AZENE ....eeiiieiiieiiieiiecie ettt ettt ettt ettt e et eesate bt e ssseeseesasaens 39
C. Cash DIStITDULIONS. ....c.eiiiieiieiiieee ettt s 40
D. Disputed Claims RESEIVE........ocouiiiiieiieeiiieiieeieeite sttt 40
E. Distributions from the Disputed Claims ReServe ..........ccoccveevevieveiiencieeeiieenee, 40
F. Rounding of PAYMENLS........cccueeiiiiiiiiieiiieiecie ettt 40
G. De Minimis DIStrIDULION ......coouiiiiiiiiiiiiiiiieieee et 41
H. Distributions on Account of Allowed Claims..........cccoceeveriienieneniienieneeienne 41
L. General Distribution Procedures.............coooeeiiiiiiiiiiiiiiieeeeeeeeeeeeee 41
J. Address for Delivery of DiStribUtions...........c.eeevierirerieenieeiieeieeiee e 41
K. Undeliverable Distributions and Unclaimed Property.........ccccccveevvieeniienineenee. 41
Withholding TaXE@S.....cccvieriiieiieiieiiieiie ettt ettt et e e eeeesane e 42

- 11l -



Case 19-34054-sgj11 Doc 1943 Filed 02/22/21 Entered 02/22/21 16:48:16 Page 96 of 161
Case 3:21-cv-00880-C Document 1-3 Filed 04/18/21 Page 194 of 259 PagelD 218

Page
M. SEEOTES <.t 42
N. Surrender of Cancelled Instruments or SECUTIIES .......ccceeveerveeienienienrierieienne. 42
0. Lost, Stolen, Mutilated or Destroyed Securities ..........cccevvveereiiencieenceeeeieeenene 43
ARTICLE VII. PROCEDURES FOR RESOLVING CONTINGENT,
UNLIQUIDATED AND DISPUTED CLAIMS......ccoiiiiiiieeeeeeeeee 43
A. Filing of Proofs of Claim .........ccccoociiiiiiiiieiiecieeiece et 43
B. DiSPUted ClalmS......uvieeiiieeiieeciie ettt e e et e e era e e e reeeenneeennns 43
C. Procedures Regarding Disputed Claims or Disputed Equity Interests ............... 43
D. Allowance of Claims and Equity Interests.........ccoccuveeviiiecieeeciiecieeeeeeeee e 44
1. Allowance of Clalms.......ccuevverieriirienieierieeeese et 44
2. EStIMation ......c.oooiiiiiiiiie e 44
3. Disallowance of ClIaims ........ccceeeeriiriiinienieienienieeeseeseee e 44
ARTICLE VIII. EFFECTIVENESS OF THIS PLAN .....oooiiiiiiiieteeeeeeee e 45
A. Conditions Precedent to the Effective Date..........coceveeviniinienieniiniiiccieeee, 45
B. Waiver Of ConditioNS.........coouieiiiiiiiiiieiie ettt 46
C. Dissolution of the COMMITEE ..........cocuerierieriinierieiiereeeee e 46
ARTICLE IX. EXCULPATION, INJUNCTION AND RELATED PROVISIONS ................. 47
A. GONETAL ...ttt ettt ettt et st 47
B. Discharge of Claims.........cccviiiiiieiiieeeiie et 47
C. EXCUIPATION ..ottt et ettt st e e eeaneens 47
D. Releases by the Debtor..........oocviiiiiiieiecece e 48
E. Preservation of Rights of ACtiON........ccceeciiiiiiiiiieiecieeee e 49
1. Maintenance of Causes 0f ACHION ......c.eevuiiiiiiieiiieiiceeie e 49
2. Preservation of All Causes of Action Not Expressly Settled or
REICASEA ... 49

-1V -



Case 19-34054-sgj11 Doc 1943 Filed 02/22/21 Entered 02/22/21 16:48:16 Page 97 of 161
Case 3:21-cv-00880-C Document 1-3 Filed 04/18/21 Page 195 of 259 PagelD 219

Page
F. INJUNCEION 1.ttt et e et e e et e e enra e e e sbeeeensaeennnes 50
G. Duration of Injunctions and Stays...........ccceeceeriieiieniiienierieeree e 51
H. Continuance of January 9 Order ........ccooeviieeiiiiiiiieeeiee e 51
ARTICLE X. BINDING NATURE OF PLAN .....ooiiiiiiiiietceeeee et 51
ARTICLE XI. RETENTION OF JURISDICTION.......ccciiiiiiiieeieieeie et 52
ARTICLE XII. MISCELLANEOUS PROVISIONS ..ottt 54
A. Payment of Statutory Fees and Filing of Reports ........cccceeveeveiieeciieiiieeiieeee, 54
B. Modification Of Plan ..........ccccoooiiiiiiiiiiiiieeeee e 54
C. Revocation Of Plan.........cooooiiiiiii e 54
D. Obligations Not Changed...........cccueeeiieriiiiiienieeiiee e 55
E. ENtire AGreemMENt .......cccuviiiiiieiiiieeiie ettt et et e e e e nens 55
F. Closing of Chapter 11 Case .......cocueeiierieeiiieiieeieeriie ettt 55
G. SUCCESSOTS ANA ASSIZNS. . .viieieiieeiiieeiiieeitieeeieeeeiteeesteeesareesseeessseeessseeesseesseeens 55
H. Reservation 0f RIGILS.......ccoviiiiiiiiiieiieeiiceee ettt 55
L. Further ASSUTANCES. ........ooiuiiiiiiiieiieee et 56
J. SEVETADIIILY ..eiiiieiieeieee e e 56
K. Service Of DOCUMENLS .......couiiiiiiiiiiiiieieee e 56
L. Exemption from Certain Transfer Taxes Pursuant to Section 1146(a) of
the BankruptCy Code........ccouiiiiiiiiiiiieeiieecie ettt e 57
M. GOVEINING LAW ..ottt ettt et et 58
N. Tax Reporting and CompPlance ..........c.eeecveeeeiieeriieeciie e 58
0. Exhibits and Schedules ...........cooioiiiiiiiiiiie e 58
P. Controlling DOCUMENT .........cccviieiiieeiiiecie et e saeeeeaee s 58



Case 19-34054-sgj11 Doc 1943 Filed 02/22/21 Entered 02/22/21 16:48:16 Page 98 of 161
Case 3:21-cv-00880-C Document 1-3 Filed 04/18/21 Page 196 of 259 PagelD 220

DEBTOR’S CHAPTER 11 PLAN OF REORGANIZATION

HIGHLAND CAPITAL MANAGEMENT, L.P., as debtor and debtor-in-possession in the
above-captioned case (the “Debtor”), proposes the following chapter 11 plan of reorganization (the
“Plan”) for, among other things, the resolution of the outstanding Claims against, and Equity
Interests in, the Debtor. Unless otherwise noted, capitalized terms used in this Plan have the
meanings set forth in Article I of this Plan. The Debtor is the proponent of this Plan within the
meaning of section 1129 of the Bankruptcy Code.

Reference is made to the Disclosure Statement (as such term is defined herein and
distributed contemporaneously herewith) for a discussion of the Debtor’s history, business, results
of operations, historical financial information, projections and assets, and for a summary and
analysis of this Plan and the treatment provided for herein. There also are other agreements and
documents that may be Filed with the Bankruptcy Court that are referenced in this Plan or the
Disclosure Statement as Exhibits and Plan Documents. All such Exhibits and Plan Documents are
incorporated into and are a part of this Plan as if set forth in full herein. Subject to the other
provisions of this Plan, and in accordance with the requirements set forth in section 1127 of the
Bankruptcy Code and Bankruptcy Rule 3019, the Debtor reserves the right to alter, amend, modify,
revoke, or withdraw this Plan prior to the Effective Date.

If this Plan cannot be confirmed, for any reason, then subject to the terms set forth herein,
this Plan may be revoked.

ARTICLE L.
RULES OF INTERPRETATION, COMPUTATION OF TIME,
GOVERNING LAW AND DEFINED TERMS

A. Rules of Interpretation, Computation of Time and Governing Law

For purposes hereof: (a)in the appropriate context, each term, whether stated in the
singular or the plural, shall include both the singular and the plural, and pronouns stated in the
masculine, feminine or neuter gender shall include the masculine, feminine and the neuter gender;
(b) any reference herein to a contract, lease, instrument, release, indenture or other agreement or
document being in a particular form or on particular terms and conditions means that the referenced
document, as previously amended, modified or supplemented, if applicable, shall be substantially
in that form or substantially on those terms and conditions; (c) any reference herein to an existing
document or exhibit having been Filed or to be Filed shall mean that document or exhibit, as it
may thereafter be amended, modified or supplemented in accordance with its terms; (d) unless
otherwise specified, all references herein to “Articles,” “Sections,” “Exhibits” and ‘“Plan
Documents™ are references to Articles, Sections, Exhibits and Plan Documents hereof or hereto;
(e) unless otherwise stated, the words “herein,” “hereof,” “hereunder” and “hereto” refer to this
Plan in its entirety rather than to a particular portion of this Plan; (f) captions and headings to
Articles and Sections are inserted for convenience of reference only and are not intended to be a
part of or to affect the interpretation hereof; (g) any reference to an Entity as a Holder of a Claim
or Equity Interest includes such Entity’s successors and assigns; (h) the rules of construction set
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forth in section 102 of the Bankruptcy Code shall apply; (i) any term used in capitalized form
herein that is not otherwise defined but that is used in the Bankruptcy Code or the Bankruptcy
Rules shall have the meaning assigned to that term in the Bankruptcy Code or the Bankruptcy
Rules, as the case may be; and (j) “$” or “dollars” means Dollars in lawful currency of the United
States of America. The provisions of Bankruptcy Rule 9006(a) shall apply in computing any
period of time prescribed or allowed herein.

B. Defined Terms

Unless the context otherwise requires, the following terms shall have the following
meanings when used in capitalized form herein:

1. “Acis” means collectively Acis Capital Management, L.P. and Acis Capital
Management GP, LLP.

2. “Administrative Expense Claim” means any Claim for costs and expenses
of administration of the Chapter 11 Case that is Allowed pursuant to sections 503(b), 507(a)(2),
507(b) or 1114(2) of the Bankruptcy Code, including, without limitation, (a) the actual and
necessary costs and expenses incurred after the Petition Date and through the Effective Date of
preserving the Estate and operating the business of the Debtor; and (b) all fees and charges assessed
against the Estate pursuant to sections 1911 through 1930 of chapter 123 of title 28 of the United
States Code, and that have not already been paid by the Debtor during the Chapter 11 Case and a
Professional Fee Claim.

3. “Administrative Expense Claims Bar Date” means, with respect to any
Administrative Expense Claim (other than a Professional Fee Claim) becoming due on or prior to
the Effective Date, 5:00 p.m. (prevailing Central Time) on such date that is forty-five days after
the Effective Date.

4. “Administrative Expense Claims Objection Deadline” means, with respect
to any Administrative Expense Claim, the later of (a) ninety (90) days after the Effective Date and
(b) sixty (60) days after the timely Filing of the applicable request for payment of such
Administrative Expense Claim; provided, however, that the Administrative Expense Claims
Objection Deadline may be extended by the Bankruptcy Court upon a motion by the Claimant
Trustee.

5. “Affiliate” of any Person means any Entity that, with respect to such Person,
either (i) is an “affiliate” as defined in section 101(2) of the Bankruptcy Code, or (ii)is an
“affiliate” as defined in Rule 405 of the Securities Act of 1933, or (iii) directly or indirectly,
through one or more intermediaries, controls, is controlled by, or is under common control with,
such Person. For the purposes of this definition, the term “control” (including, without limitation,
the terms “controlled by” and “under common control with””) means the possession, directly or
indirectly, of the power to direct or cause the direction in any respect of the management or policies
of a Person, whether through the ownership of voting securities, by contract, or otherwise.

6. “Allowed” means, with respect to any Claim, except as otherwise provided
in the Plan: (a) any Claim that is evidenced by a Proof of Claim that has been timely Filed by the
Bar Date, or that is not required to be evidenced by a Filed Proof of Claim under the Bankruptcy
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Code or a Final Order; (b) a Claim that is listed in the Schedules as not contingent, not unliquidated,
and not disputed and for which no Proof of Claim has been timely filed; (c) a Claim Allowed
pursuant to the Plan or an order of the Bankruptcy Court that is not stayed pending appeal; or (d)
a Claim that is not Disputed (including for which a Proof of Claim has been timely filed in a
liquidated and noncontingent amount that has not been objected to by the Claims Objection
Deadline or as to which any such objection has been overruled by Final Order); provided, however,
that with respect to a Claim described in clauses (a) and (b) above, such Claim shall be considered
Allowed only if and to the extent that, with respect to such Claim, no objection to the allowance
thereof has been interposed within the applicable period of time fixed by the Plan, the Bankruptcy
Code, the Bankruptcy Rules, or the Bankruptcy Court, or such an objection is so interposed and
the Claim shall have been Allowed as set forth above.

7. “Allowed Claim or Equity Interest” means a Claim or an Equity Interest of
the type that has been Allowed.

8. “Assets” means all of the rights, titles, and interest of the Debtor,
Reorganized Debtor, or Claimant Trust, in and to property of whatever type or nature, including,
without limitation, real, personal, mixed, intellectual, tangible, and intangible property, the
Debtor’s books and records, and the Causes of Action.

0. “Available Cash” means any Cash in excess of the amount needed for the
Claimant Trust and Reorganized Debtor to maintain business operations as determined in the sole
discretion of the Claimant Trustee.

10. “Avoidance Actions” means any and all avoidance, recovery, subordination
or other actions or remedies that may be brought by and on behalf of the Debtor or its Estate under
the Bankruptcy Code or applicable nonbankruptcy law, including, without limitation, actions or
remedies arising under sections 502, 510, 544, 545, and 547-553 of the Bankruptcy Code or under
similar state or federal statutes and common law, including fraudulent transfer laws

11. “Ballot” means the form(s) distributed to holders of Impaired Claims or
Equity Interests entitled to vote on the Plan on which to indicate their acceptance or rejection of
the Plan.

12. “Bankruptcy Code” means title 11 of the United States Code, 11 U.S.C.
§§ 101-1532, as amended from time to time and as applicable to the Chapter 11 Case.

13. “Bankruptcy Court” means the United States Bankruptcy Court for the
Northern District of Texas, Dallas Division, or any other court having jurisdiction over the
Chapter 11 Case.

14.  “Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure and
the Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for
the Northern District of Texas, Dallas Division, in each case as amended from time to time and as
applicable to the Chapter 11 Case.
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15. “Bar Date” means the applicable deadlines set by the Bankruptcy Court for
the filing of Proofs of Claim against the Debtor as set forth in the Bar Date Order, which deadlines
may be or have been extended for certain Claimants by order of the Bankruptcy Court.

16. “Bar Date Order” means the Order (I) Establishing Bar Dates for Filing
Proofs of Claim and (11) Approving the Form and Manner of Notice Thereof [D.1. 488].

17. “Business Day” means any day, other than a Saturday, Sunday or “legal
holiday” (as defined in Bankruptcy Rule 9006(a)).

18. “Cash” means the legal tender of the United States of America or the
equivalent thereof.

19. “Causes of Action” means any action, claim, cross-claim, third-party claim,
cause of action, controversy, demand, right, Lien, indemnity, contribution, guaranty, suit,
obligation, liability, debt, damage, judgment, account, defense, remedy, offset, power, privilege,
license and franchise of any kind or character whatsoever, in each case whether known, unknown,
contingent or non-contingent, matured or unmatured, suspected or unsuspected, liquidated or
unliquidated, disputed or undisputed, foreseen or unforeseen, direct or indirect, choate or inchoate,
secured or unsecured, assertable directly or derivatively (including, without limitation, under alter
ego theories), whether arising before, on, or after the Petition Date, in contract or in tort, in law or
in equity or pursuant to any other theory of law. For the avoidance of doubt, Cause of Action
includes, without limitation,: (a) any right of setoff, counterclaim or recoupment and any claim for
breach of contract or for breach of duties imposed by law or in equity; (b) the right to object to
Claims or Equity Interests; (c) any claim pursuant to section 362 or chapter 5 of the Bankruptcy
Code; (d) any claim or defense including fraud, mistake, duress and usury, and any other defenses
set forth in section 558 of the Bankruptcy Code; (e) any claims under any state or foreign law,
including, without limitation, any fraudulent transfer or similar claims; (f) the Avoidance Actions,
and (g) the Estate Claims. The Causes of Action include, without limitation, the Causes of Action
belonging to the Debtor’s Estate listed on the schedule of Causes of Action to be filed with the
Plan Supplement.

20. “CEO/CRO” means James P. Seery, Jr., the Debtor’s chief executive officer
and chief restructuring officer.

21.  “Chapter 11 Case” means the Debtor’s case under chapter 11 of the
Bankruptcy Code commenced on the Petition Date in the Delaware Bankruptcy Court and
transferred to the Bankruptcy Court on December 4, 2019, and styled In re Highland Capital
Management, L.P., Case No. 19-34054-sgj-11.

22. “Claim” means any “claim” against the Debtor as defined in section 101(5)
of the Bankruptcy Code.
23.  “Claims Objection Deadline” means the date that is 180 days after the

Confirmation Date; provided, however, the Claims Objection Deadline may be extended by the
Bankruptcy Court upon a motion by the Claimant Trustee.
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24. “Claimant Trust” means the trust established for the benefit of the Claimant
Trust Beneficiaries on the Effective Date in accordance with the terms of this Plan and the
Claimant Trust Agreement.

25. “Claimant Trust Agreement” means the agreement Filed in the Plan
Supplement establishing and delineating the terms and conditions of the Claimant Trust.

26.  “Claimant Trust Assets” means (i) other than the Reorganized Debtor
Assets (which are expressly excluded from this definition), all other Assets of the Estate, including,
but not limited to, all Causes of Action, Available Cash, any proceeds realized or received from
such Assets, all rights of setoff, recoupment, and other defenses with respect, relating to, or arising
from such Assets, (i) any Assets transferred by the Reorganized Debtor to the Claimant Trust on
or after the Effective Date, (iii) the limited partnership interests in the Reorganized Debtor, and
(iv) the ownership interests in New GP LLC. For the avoidance of doubt, any Causes of Action
that, for any reason, are not capable of being transferred to the Claimant Trust shall constitute
Reorganized Debtor Assets.

27. “Claimant Trust Beneficiaries” means the Holders of Allowed General
Unsecured Claims, Holders of Allowed Subordinated Claims, including, upon Allowance,
Disputed General Unsecured Claims and Disputed Subordinated Claims that become Allowed
following the Effective Date, and, only upon certification by the Claimant Trustee that the Holders
of such Claims have been paid indefeasibly in full plus, to the extent all Allowed unsecured Claims,
excluding Subordinated Claims, have been paid in full, post-petition interest from the Petition Date
at the Federal Judgment Rate in accordance with the terms and conditions set forth in the Claimant
Trust Agreement and all Disputed Claims in Class 8 and Class 9 have been resolved, Holders of
Allowed Class B/C Limited Partnership Interests, and Holders of Allowed Class A Limited
Partnership Interests.

28. “Claimant Trustee” means James P. Seery, Jr., the Debtor’s chief executive
officer and chief restructuring officer, or such other Person identified in the Plan Supplement who
will act as the trustee of the Claimant Trust in accordance with the Plan, the Confirmation Order,
and Claimant Trust Agreement or any replacement trustee pursuant to (and in accordance with)
the Claimant Trust Agreement. The Claimant Trustee shall be responsible for, among other things,
monetizing the Estate’s investment assets, resolving Claims (other than those Claims assigned to
the Litigation Sub-Trust for resolution), and, as the sole officer of New GP LLC, winding down
the Reorganized Debtor’s business operations.

29. “Claimant Trust Expenses” means all reasonable legal and other reasonable
professional fees, costs, and expenses incurred by the Trustees on account of administration of the
Claimant Trust, including any reasonable administrative fees and expenses, reasonable attorneys’
fees and expenses, reasonable insurance costs, taxes, reasonable escrow expenses, and other
expenses.

30. “Claimant Trust Interests” means the non-transferable interests in the
Claimant Trust that are issued to the Claimant Trust Beneficiaries pursuant to this Plan; provided,
however, Holders of Class A Limited Partnership Interests, Class B Limited Partnership Interests,
and Class C Limited Partnership Interests will not be deemed to hold Claimant Trust Interests
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unless and until the Contingent Claimant Trust Interests distributed to such Holders vest in
accordance with the terms of this Plan and the Claimant Trust Agreement.

31. “Claimant Trust Oversight Committee” means the committee of five
Persons established pursuant to ARTICLE IV of this Plan to oversee the Claimant Trustee’s
performance of its duties and otherwise serve the functions described in this Plan and the Claimant
Trust Agreement.

32. “Class” means a category of Holders of Claims or Equity Interests as set
forth in ARTICLE III hereof pursuant to section 1122(a) of the Bankruptcy Code.

33. “Class A Limited Partnership Interest” means the Class A Limited
Partnership Interests as defined in the Limited Partnership Agreement held by The Dugaboy
Investment Trust, Mark and Pamela Okada Family Trust — Exempt Trust 2, Mark and Pamela
Okada — Exempt Descendants’ Trust, and Mark Kiyoshi Okada, and the General Partner Interest.

34, “Class B Limited Partnership Interest” means the Class B Limited
Partnership Interests as defined in the Limited Partnership Agreement held by Hunter Mountain
Investment Trust.

35. “Class B/C Limited Partnership Interests” means, collectively, the Class B
Limited Partnership and Class C Limited Partnership Interests.

36. “Class C Limited Partnership Interest’ means the Class C Limited
Partnership Interests as defined in the Limited Partnership Agreement held by Hunter Mountain
Investment Trust.

37. “Committee” means the Official Committee of Unsecured Creditors
appointed by the U.S. Trustee pursuant to 11 U.S.C. § 1102(a)(1) on October 29, 2019 [D.I. 65],
consisting of (i) the Redeemer Committee of Highland Crusader Fund, (ii) Meta-e Discovery,
(ii1) UBS, and (iv) Acis.

38. “Confirmation Date” means the date on which the clerk of the Bankruptcy
Court enters the Confirmation Order on the docket of the Bankruptcy Court.

39. “Confirmation Hearing” means the hearing held by the Bankruptcy Court
pursuant to section 1128 of the Bankruptcy Code to consider confirmation of this Plan, as such
hearing may be adjourned or continued from time to time.

40.  “Confirmation Order” means the order of the Bankruptcy Court confirming
this Plan pursuant to section 1129 of the Bankruptcy Code.

41. “Convenience Claim” means any prepetition, liquidated, and unsecured
Claim against the Debtor that as of the Confirmation Date is less than or equal to $1,000,000 or
any General Unsecured Claim that makes the Convenience Class Election. For the avoidance of
doubt, the Reduced Employee Claims will be Convenience Claims.
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42. “Convenience Claim Pool” means the $13,150,000 in Cash that shall be
available upon the Effective Date for distribution to Holders of Convenience Claims under the
Plan as set forth herein. Any Cash remaining in the Convenience Claim Pool after all distributions
on account of Convenience Claims have been made will be transferred to the Claimant Trust and
administered as a Claimant Trust Asset.

43. “Convenience Class Election” means the option provided to each Holder of
a General Unsecured Claim that is a liquidated Claim as of the Confirmation Date on their Ballot
to elect to reduce their claim to $1,000,000 and receive the treatment provided to Convenience
Claims.

44. “Contingent Claimant Trust Interests ” means the contingent Claimant Trust
Interests to be distributed to Holders of Class A Limited Partnership Interests, Holders of Class B
Limited Partnership Interests, and Holders of Class C Limited Partnership Interests in accordance
with this Plan, the rights of which shall not vest, and consequently convert to Claimant Trust
Interests, unless and until the Claimant Trustee Files a certification that all holders of Allowed
General Unsecured Claims have been paid indefeasibly in full, plus, to the extent all Allowed
unsecured Claims, excluding Subordinated Claims, have been paid in full, all accrued and unpaid
post-petition interest from the Petition Date at the Federal Judgment Rate and all Disputed Claims
in Class 8 and Class 9 have been resolved. As set forth in the Claimant Trust Agreement, the
Contingent Claimant Trust Interests distributed to the Holders of Class A Limited Partnership
Interests will be subordinated to the Contingent Claimant Trust Interests distributed to the Holders
of Class B/C Limited Partnership Interests.

45. “Debtor” means Highland Capital Management, L.P. in its capacity as
debtor and debtor in possession in the Chapter 11 Case.

46. “Delaware Bankruptcy Court” means the United States Bankruptcy Court
for the District of Delaware.

47. “Disclosure Statement” means that certain Disclosure Statement for
Debtor’s Fifth Amended Chapter 11 Plan of Reorganization, as amended, supplemented, or
modified from time to time, which describes this Plan, including all exhibits and schedules thereto
and references therein that relate to this Plan.

48.  “Disputed” means with respect to any Claim or Equity Interest, any Claim
or Equity Interest that is not yet Allowed.

49. “Disputed Claims Reserve” means the appropriate reserve(s) or account(s)
to be established on the Initial Distribution Date and maintained by the Claimant Trustee for
distributions on account of Disputed Claims that may subsequently become an Allowed Claim.

50. “Disputed Claims Reserve Amount” means, for purposes of determining the
Disputed Claims Reserve, the Cash that would have otherwise been distributed to a Holder of a
Disputed Claim at the time any distributions of Cash are made to the Holders of Allowed Claims.
The amount of the Disputed Claim upon which the Disputed Claims Reserve is calculated shall
be: (a) the amount set forth on either the Schedules or the filed Proof of Claim, as applicable; (b)
the amount agreed to by the Holder of the Disputed Claim and the Claimant Trustee or Reorganized
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Debtor, as applicable; (c¢) the amount ordered by the Bankruptcy Court if it enters an order
disallowing, in whole or in part, a Disputed Claim; or (d) as otherwise ordered by the Bankruptcy
Court, including an order estimating the Disputed Claim.

51.  “Distribution Agent” means the Claimant Trustee, or any party designated
by the Claimant Trustee to serve as distribution agent under this Plan.

52.  “Distribution Date” means the date or dates determined by the Reorganized
Debtor or the Claimant Trustee, as applicable, on or after the Initial Distribution Date upon which
the Distribution Agent shall make distributions to holders of Allowed Claims and Interests entitled
to receive distributions under the Plan.

53.  “Distribution Record Date” means the date for determining which Holders
of Claims and Equity Interests are eligible to receive distributions hereunder, which date shall be
the Effective Date or such later date determined by the Bankruptcy Court.

54. “Effective Date” means the Business Day that this Plan becomes effective
as provided in ARTICLE VIII hereof.

55. “Employees” means the employees of the Debtor set forth in the Plan
Supplement.

56. “Enjoined Parties” means (i) all Entities who have held, hold, or may hold
Claims against or Equity Interests in the Debtor (whether or not proof of such Claims or Equity
Interests has been filed and whether or not such Entities vote in favor of, against or abstain from
voting on the Plan or are presumed to have accepted or deemed to have rejected the Plan), (ii)
James Dondero (“Dondero”), (ii1) any Entity that has appeared and/or filed any motion, objection,
or other pleading in this Chapter 11 Case regardless of the capacity in which such Entity appeared
and any other party in interest, (iv) any Related Entity, and (v) the Related Persons of each of the
foregoing.

57. “Entity” means any “entity” as defined in section 101(15) of the Bankruptcy
Code and also includes any Person or any other entity.

58. “Equity Interest” means any Equity Security in the Debtor, including,
without limitation, all issued, unissued, authorized or outstanding partnership interests, shares, of
stock or limited company interests, the Class A Limited Partnership Interests, the Class B Limited
Partnership Interests, and the Class C Limited Partnership Interests.

59. “Equity Security” means an “equity security” as defined in section 101(16)
of the Bankruptcy Code.
60. “Estate” means the bankruptcy estate of the Debtor created by virtue of

section 541 of the Bankruptcy Code upon the commencement of the Chapter 11 Case.

61. “Estate Claims” has the meaning given to it in Exhibit A to the Notice of
Final Term Sheet [D.1. 354].
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62. “Exculpated Parties” means, collectively, (1) the Debtor and its successors
and assigns, (i1) the Employees, (iii) Strand, (iv) the Independent Directors, (v) the Committee,
(vi) the members of the Committee (in their official capacities), (vii) the Professionals retained by
the Debtor and the Committee in the Chapter 11 Case, (viii) the CEO/CRO; and (ix) the Related
Persons of each of the parties listed in (iv) through (viii); provided, however, that, for the avoidance
of doubt, none of James Dondero, Mark Okada, NexPoint Advisors, L.P. (and any of its
subsidiaries and managed entities), the Charitable Donor Advised Fund, L.P. (and any of its
subsidiaries, including CLO Holdco, Ltd., and managed entities), Highland CLO Funding, Ltd.
(and any of its subsidiaries, members, and managed entities), Highland Capital Management Fund
Advisors, L.P. (and any of its subsidiaries and managed entities), NexBank, SSB (and any of its
subsidiaries), the Hunter Mountain Investment Trust (or any trustee acting for the trust), the
Dugaboy Investment Trust (or any trustee acting for the trust), or Grant Scott is included in the
term “Exculpated Party.”

63. “Executory Contract” means a contract to which the Debtor is a party that
is subject to assumption or rejection under sections 365 or 1123 of the Bankruptcy Code.

64. “Exhibif” means an exhibit annexed hereto or to the Disclosure Statement
(as such exhibits are amended, modified or otherwise supplemented from time to time), which are
incorporated by reference herein.

65. “Federal Judgment Rate” means the post-judgment interest rate set forth in
28 U.S.C. § 1961 as of the Effective Date.

66. “File” or “Filed” or “Filing” means file, filed or filing with the Bankruptcy
Court or its authorized designee in the Chapter 11 Case.

67. “Final Order” means an order or judgment of the Bankruptcy Court, which
is in full force and effect, and as to which the time to appeal, petition for certiorari, or move for a
new trial, reargument or rehearing has expired and as to which no appeal, petition for certiorari,
or other proceedings for a new trial, reargument or rehearing shall then be pending or as to which
any right to appeal, petition for certiorari, new trial, reargument, or rehearing shall have been
waived in writing in form and substance satisfactory to the Debtor, the Reorganized Debtor, or the
Claimant Trustee, as applicable, or, in the event that an appeal, writ of certiorari, new trial,
reargument, or rehearing thereof has been sought, such order of the Bankruptcy Court shall have
been determined by the highest court to which such order was appealed, or certiorari, new trial,
reargument or rehearing shall have been denied and the time to take any further appeal, petition
for certiorari, or move for a new trial, reargument or rehearing shall have expired; provided,
however, that the possibility that a motion under Rule 60 of the Federal Rules of Civil Procedure,
or any analogous rule under the Bankruptcy Rules, may be Filed with respect to such order shall
not preclude such order from being a Final Order.

68. “Frontier Secured Claim” means the loan from Frontier State Bank to the
Debtor in the principal amount of $7,879,688.00 made pursuant to that certain First Amended and
Restated Loan Agreement, dated March 29, 2018.



Case 19-34054-sgj11 Doc 1943 Filed 02/22/21 Entered 02/22/21 16:48:16 Page 107 of
Case 3:21-cv-00880-C Document 1-3 Filéd 04/18/21 Page 205 of 259 PagelD 229

69. “General Partner Interest” means the Class A Limited Partnership Interest
held by Strand, as the Debtor’s general partner.

70. “General Unsecured Claim” means any prepetition Claim against the
Debtor that is not Secured and is not a/an: (a) Administrative Expense Claim; (b) Professional Fee
Claim; (c¢) Priority Tax Claim; (d) Priority Non-Tax Claim; or (¢) Convenience Claim.

71. “Governmental Unif” means a “governmental unit” as defined in
section 101(27) of the Bankruptcy Code.

72.  “GUC Election” means the option provided to each Holder of a
Convenience Claim on their Ballot to elect to receive the treatment provided to General Unsecured
Claims.

73. “Holder” means an Entity holding a Claim against, or Equity Interest in, the
Debtor.

74. “Impaired” means, when used in reference to a Claim or Equity Interest, a
Claim or Equity Interest that is impaired within the meaning of section 1124 of the Bankruptcy
Code.

75. “Independent Directors” means John S. Dubel, James P. Seery, Jr., and
Russell Nelms, the independent directors of Strand appointed on January 9, 2020, and any
additional or replacement directors of Strand appointed after January 9, 2020, but prior to the
Effective Date.

76. “Initial Distribution Date” means, subject to the “Treatment” sections in
ARTICLE III hereof, the date that is on or as soon as reasonably practicable after the Effective
Date, when distributions under this Plan shall commence to Holders of Allowed Claims and Equity
Interests.

77.  “Insurance Policies” means all insurance policies maintained by the Debtor
as of the Petition Date.

78. “Jefferies Secured Claim” means any Claim in favor of Jefferies, LLC,
arising under that certain Prime Brokerage Customer Agreement, dated May 24, 2013, between
the Debtor and Jefferies, LLC, that is secured by the assets, if any, maintained in the prime
brokerage account created by such Prime Brokerage Customer Agreement.

79. “Lien” means a “lien” as defined in section 101(37) of the Bankruptcy Code
and, with respect to any asset, includes, without limitation, any mortgage, lien, pledge, charge,
security interest or other encumbrance of any kind, or any other type of preferential arrangement
that has the practical effect of creating a security interest, in respect of such asset.

80. “Limited Partnership Agreement” means that certain Fourth Amended and
Restated Agreement of Limited Partnership of Highland Capital Management, L.P., dated
December 24, 2015, as amended.

10
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81. “Litigation Sub-Trust” means the sub-trust established within the Claimant
Trust or as a wholly —owned subsidiary of the Claimant Trust on the Effective Date in each case
in accordance with the terms and conditions set forth in the Litigation Sub-Trust Agreement and
Claimant Trust Agreement. As set forth in the Litigation Sub-Trust Agreement, the Litigation
Sub-Trust shall hold the Claimant Trust Assets that are Estate Claims.

82. “Litigation Sub-Trust Agreement” means the agreement filed in the Plan
Supplement establishing and delineating the terms and conditions of the Litigation Sub-Trust.

83.  “Litigation Trustee” means the trustee appointed by the Committee and
reasonably acceptable to the Debtor who shall be responsible for investigating, litigating, and
settling the Estate Claims for the benefit of the Claimant Trust in accordance with the terms and
conditions set forth in the Litigation Sub-Trust Agreement.

84.  “Managed Funds” means Highland Multi-Strategy Credit Fund, L.P.,
Highland Restoration Capital Partners, L.P., and any other investment vehicle managed by the
Debtor pursuant to an Executory Contract assumed pursuant to this Plan.

85. “New Frontier Note” means that promissory note to be provided to the
Allowed Holders of Class 2 Claims under this Plan and any other documents or security
agreements securing the obligations thereunder.

86. “New GP LLC” means a limited liability company incorporated in the State
of Delaware pursuant to the New GP LLC Documents to serve as the general partner of the
Reorganized Debtor on the Effective Date.

87. “New GP LLC Documents” means the charter, operating agreement, and
other formational documents of New GP LLC.

88. “Ordinary Course Professionals Order” means that certain Order Pursuant
to Sections 105(a), 327, 328, and 330 of the Bankruptcy Code Authorizing the Debtor to Retain,
Employ, and Compensate Certain Professionals Utilized by the Debtor in the Ordinary Course
[D.I. 176].

89. “Other Unsecured Claim” means any Secured Claim other than the
Jefferies Secured Claim and the Frontier Secured Claim.

90. “Person” means a “person’ as defined in section 101(41) of the Bankruptcy
Code and also includes any natural person, individual, corporation, company, general or limited
partnership, limited liability company, unincorporated organization firm, trust, estate, business
trust, association, joint stock company, joint venture, government, governmental agency,
Governmental Unit or any subdivision thereof, the United States Trustee, or any other entity,
whether acting in an individual, fiduciary or other capacity.

91. “Petition Date” means October 16, 2019.

92. “Plan” means this Debtor’s Fifth Amended Chapter 11 Plan of
Reorganization, including the Exhibits and the Plan Documents and all supplements, appendices,

11
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and schedules thereto, either in its present form or as the same may be altered, amended, modified
or otherwise supplemented from time to time.

93. “Plan Distribution” means the payment or distribution of consideration to
Holders of Allowed Claims and Allowed Equity Interests under this Plan.

94, “Plan Documents” means any of the documents, other than this Plan, but
including, without limitation, the documents to be filed with the Plan Supplement, to be executed,
delivered, assumed, or performed in connection with the occurrence of the Effective Date, and as
may be modified consistent with the terms hereof with the consent of the Committee.

95. “Plan Supplement” means the ancillary documents necessary for the
implementation and effectuation of the Plan, including, without limitation, (i) the form of Claimant
Trust Agreement, (ii) the forms of New GP LLC Documents, (iii) the form of Reorganized Limited
Partnership Agreement, (iv) the Sub-Servicer Agreement (if applicable), (v) the identity of the
initial members of the Claimant Trust Oversight Committee, (vi) the form of Litigation Sub-Trust
Agreement; (vii) the schedule of retained Causes of Action; (viii) the New Frontier Note, (ix) the
schedule of Employees; (x) the form of Senior Employee Stipulation,; and (x1) the schedule of
Executory Contracts and Unexpired Leases to be assumed pursuant to this Plan, which, in each
case, will be in form and substance reasonably acceptable to the Debtor and the Committee.

96. “Priority Non-Tax Claim” means a Claim entitled to priority pursuant to
section 507(a) of the Bankruptcy Code, including any Claims for paid time-off entitled to priority
under section 507(a)(4) of the Bankruptcy Code, other than a Priority Tax Claim or an
Administrative Claim.

97. “Pro Rata” means the proportion that (a) the Allowed amount of a Claim or
Equity Interest in a particular Class bears to (b) the aggregate Allowed amount of all Claims or
Equity Interests in such Class.

98. “Professional” means (a) any Entity employed in the Chapter 11 Case
pursuant to section 327, 328 363 or 1103 of the Bankruptcy Code or otherwise and (b) any Entity
seeking compensation or reimbursement of expenses in connection with the Chapter 11 Case
pursuant to sections 327, 328, 330, 331, 363, 503(b), 503(b)(4) and 1103 of the Bankruptcy Code.

99. “Professional Fee Claim” means a Claim under sections 328, 330(a), 331,
363, 503 or 1103 of the Bankruptcy Code, with respect to a particular Professional, for
compensation for services rendered or reimbursement of costs, expenses or other charges incurred
after the Petition Date and prior to and including the Effective Date.

100.  “Professional Fee Claims Bar Date” means with respect to Professional Fee
Claims, the Business Day which is sixty (60) days after the Effective Date or such other date as
approved by order of the Bankruptcy Court.

101.  “Professional Fee Claims Objection Deadline” means, with respect to any
Professional Fee Claim, thirty (30) days after the timely Filing of the applicable request for
payment of such Professional Fee Claim.

12
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102.  “Professional Fee Reserve” means the reserve established and funded by
the Claimant Trustee pursuant this Plan to provide sufficient funds to satisfy in full unpaid Allowed
Professional Fee Claims.

103.  “Proof of Claim” means a written proof of Claim or Equity Interest Filed
against the Debtor in the Chapter 11 Case.

104.  “Priority Tax Claim” means any Claim of a Governmental Unit of the kind
specified in section 507(a)(8) of the Bankruptcy Code.

105.  “Protected Parties” means, collectively, (i) the Debtor and its successors
and assigns, direct and indirect majority-owned subsidiaries, and the Managed Funds, (ii) the
Employees, (iii) Strand, (iv) the Reorganized Debtor, (v) the Independent Directors, (vi) the
Committee, (vii) the members of the Committee (in their official capacities), (viii) the Claimant
Trust, (ix) the Claimant Trustee, (x) the Litigation Sub-Trust, (xi) the Litigation Trustee, (xii) the
members of the Claimant Trust Oversight Committee (in their official capacities), (xiii) New GP
LLC, (xiv) the Professionals retained by the Debtor and the Committee in the Chapter 11 Case,
(xv) the CEO/CRO; and (xvi) the Related Persons of each of the parties listed in (iv) through (xv);
provided, however, that, for the avoidance of doubt, none of James Dondero, Mark Okada,
NexPoint Advisors, L.P. (and any of its subsidiaries and managed entities), the Charitable Donor
Advised Fund, L.P. (and any of its subsidiaries, including CLO Holdco, Ltd., and managed
entities), Highland CLO Funding, Ltd. (and any of its subsidiaries, members, and managed
entities), NexBank, SSB (and any of its subsidiaries), Highland Capital Management Fund
Advisors, L.P. (and any of its subsidiaries and managed entities), the Hunter Mountain Investment
Trust (or any trustee acting for the trust), the Dugaboy Investment Trust (or any trustee acting for
the trust), or Grant Scott is included in the term “Protected Party.”

106. “PTO Claims” means any Claim for paid time off in favor of any Debtor
employee in excess of the amount that would qualify as a Priority Non-Tax Claim under section
507(a)(4) of the Bankruptcy Code.

107.  “Reduced Employee Claims” has the meaning set forth in ARTICLE IX.D.

108.  “Reinstated” means, with respect to any Claim or Equity Interest, (a)
leaving unaltered the legal, equitable, and contractual rights to which a Claim entitles the Holder
of such Claim or Equity Interest in accordance with section 1124 of the Bankruptcy Code or (b)
notwithstanding any contractual provision or applicable law that entitles the Holder of such Claim
or Equity Interest to demand or receive accelerated payment of such Claim or Equity Interest after
the occurrence of a default: (i) curing any such default that occurred before or after the Petition
Date, other than a default of a kind specified in section 365(b)(2) of the Bankruptcy Code or of a
kind that section 365(b)(2) of the Bankruptcy Code expressly does not require to be cured; (ii)
reinstating the maturity of such Claim or Equity Interest as such maturity existed before such
default; (ii1) compensating the Holder of such Claim or Equity Interest for any damages incurred
as a result of any reasonable reliance by such Holder on such contractual provision or such
applicable law; (iv) if such Claim or Equity Interest arises from any failure to perform a
nonmonetary obligation, other than a default arising from failure to operate a non-residential real
property lease subject to section 365(b)(1)(A) of the Bankruptcy Code, compensating the Holder

13
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of such Claim or Equity Interest (other than any Debtor or an insider of any Debtor) for any actual
pecuniary loss incurred by such Holder as a result of such failure; and (v) not otherwise altering
the legal, equitable, or contractual rights to which such Claim entitles the Holder of such Claim.

109. “Rejection Claim™ means any Claim for monetary damages as a result of
the rejection of an executory contract or unexpired lease pursuant to the Confirmation Order.

110.  “Related Entity” means, without duplication, (a) Dondero, (b) Mark Okada
(“Okada”), (c) Grant Scott (“Scott”), (d) Hunter Covitz (“Covitz”), (e) any entity or person that
was an insider of the Debtor on or before the Petition Date under Section 101(31) of the
Bankruptcy Code, including, without limitation, any entity or person that was a non-statutory
insider, (f) any entity that, after the Effective Date, is an insider or Affiliate of one or more of
Dondero, Okada, Scott, Covitz, or any of their respective insiders or Affiliates, including, without
limitation, The Dugaboy Investment Trust, (g) the Hunter Mountain Investment Trust and any of
its direct or indirect parents, (h) the Charitable Donor Advised Fund, L.P., and any of its direct or
indirect subsidiaries, and (i) Affiliates of the Debtor and any other Entities listed on the Related
Entity List.

111. “Related Entity List” means that list of Entities filed with the Plan
Supplement.

112.  “Related Persons” means, with respect to any Person, such Person’s
predecessors, successors, assigns (whether by operation of law or otherwise), and each of their
respective present, future, or former officers, directors, employees, managers, managing members,
members, financial advisors, attorneys, accountants, investment bankers, consultants,
professionals, advisors, shareholders, principals, partners, subsidiaries, divisions, management
companies, heirs, agents, and other representatives, in each case solely in their capacity as such.

113.  “Released Parties” means, collectively, (i) the Independent Directors; (ii)
Strand (solely from the date of the appointment of the Independent Directors through the Effective
Date); (iii) the CEO/CRO; (iv) the Committee; (v) the members of the Committee (in their official
capacities), (vi) the Professionals retained by the Debtor and the Committee in the Chapter 11
Case; and (vii) the Employees.

114.  “Reorganized Debtor” means the Debtor, as reorganized pursuant to this
Plan on and after the Effective Date.

115. “Reorganized Debtor Assets” means any limited and general partnership
interests held by the Debtor, the management of the Managed Funds and those Causes of Action
(including, without limitation, claims for breach of fiduciary duty), that, for any reason, are not
capable of being transferred to the Claimant Trust. For the avoidance of doubt, “Reorganized
Debtor Assets” includes any partnership interests or shares of Managed Funds held by the Debtor
but does not include the underlying portfolio assets held by the Managed Funds.

116. “Reorganized Limited Partnership Agreement” means that certain Fifth
Amended and Restated Agreement of Limited Partnership of Highland Capital Management, L.P.,
by and among the Claimant Trust, as limited partner, and New GP LLC, as general partner, Filed
with the Plan Supplement.
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117.  “Restructuring” means the restructuring of the Debtor, the principal terms
of which are set forth in this Plan and the Disclosure Statement.

118.  “Retained Employee Claim” means any Claim filed by a current employee
of the Debtor who will be employed by the Reorganized Debtor upon the Effective Date.

119.  “Schedules” means the schedules of Assets and liabilities, statements of
financial affairs, lists of Holders of Claims and Equity Interests and all amendments or
supplements thereto Filed by the Debtor with the Bankruptcy Court [D.1. 247].

120.  “Secured” means, when referring to a Claim: (a) secured by a Lien on
property in which the Debtor’s Estate has an interest, which Lien is valid, perfected, and
enforceable pursuant to applicable law or by reason of a Bankruptcy Court order, or that is subject
to setoff pursuant to section 553 of the Bankruptcy Code, to the extent of the value of the creditor’s
interest in the interest of the Debtor’s Estate in such property or to the extent of the amount subject
to setoff, as applicable, as determined pursuant to section 506(a) of the Bankruptcy Code or (b)
Allowed pursuant to the Plan as a Secured Claim.

121.  “Security” or “security” means any security as such term is defined in
section 101(49) of the Bankruptcy Code.

122.  “Senior Employees” means the senior employees of the Debtor Filed in the
Plan Supplement.

123.  “Senior Employee Stipulation” means the agreements filed in the Plan
Supplement between each Senior Employee and the Debtor.

124.  “Stamp or Similar Tax” means any stamp tax, recording tax, personal
property tax, conveyance fee, intangibles or similar tax, real estate transfer tax, sales tax, use tax,
transaction privilege tax (including, without limitation, such taxes on prime contracting and owner-
builder sales), privilege taxes (including, without limitation, privilege taxes on construction
contracting with regard to speculative builders and owner builders), and other similar taxes
imposed or assessed by any Governmental Unit.

125.  “Statutory Fees” means fees payable pursuant to 28 U.S.C. § 1930.
126.  “Strand” means Strand Advisors, Inc., the Debtor’s general partner.

127.  “Sub-Servicer” means a third-party selected by the Claimant Trustee to
service or sub-service the Reorganized Debtor Assets.

128.  “Sub-Servicer Agreement” means the agreement that may be entered into
providing for the servicing of the Reorganized Debtor Assets by the Sub-Servicer.

129.  “Subordinated Claim” means any Claim that is subordinated to the
Convenience Claims and General Unsecured Claims pursuant to an order entered by the
Bankruptcy Court (including any other court having jurisdiction over the Chapter 11 Case) after
notice and a hearing.
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130.  “Subordinated Claimant Trust Interests” means the Claimant Trust Interests
to be distributed to Holders of Allowed Subordinated Claims under the Plan, which such interests
shall be subordinated in right and priority to the Claimant Trust Interests distributed to Holders of
Allowed General Unsecured Claims as provided in the Claimant Trust Agreement.

131.  “Trust Distribution” means the transfer of Cash or other property by the
Claimant Trustee to the Claimant Trust Beneficiaries.

132.  “Trustees” means, collectively, the Claimant Trustee and Litigation
Trustee.

133.  “UBS” means, collectively, UBS Securities LLC and UBS AG London
Branch.

134.  “Unexpired Lease” means a lease to which the Debtor is a party that is
subject to assumption or rejection under section 365 of the Bankruptcy Code.

135.  “Unimpaired” means, with respect to a Class of Claims or Equity Interests
that is not impaired within the meaning of section 1124 of the Bankruptcy Code.

136.  “Voting Deadline” means the date and time by which all Ballots to accept
or reject the Plan must be received in order to be counted under the under the Order of the
Bankruptcy Court approving the Disclosure Statement as containing adequate information
pursuant to section 1125(a) of the Bankruptcy Code and authorizing the Debtor to solicit
acceptances of the Plan.

137.  “Voting Record Date” means November 23, 2020.

ARTICLE II.
ADMINISTRATIVE EXPENSES AND PRIORITY TAX CLAIMS

A. Administrative Expense Claims

On the later of the Effective Date or the date on which an Administrative Expense Claim
becomes an Allowed Administrative Expense Claim, or, in each such case, as soon as practicable
thereafter, each Holder of an Allowed Administrative Expense Claim (other than Professional Fee
Claims) will receive, in full satisfaction, settlement, discharge and release of, and in exchange for,
such Allowed Administrative Expense Claim either (i) payment in full in Available Cash for the
unpaid portion of such Allowed Administrative Expense Claim; or (ii) such other less favorable
treatment as agreed to in writing by the Debtor or the Reorganized Debtor, as applicable, and such
Holder; provided, however, that Administrative Expense Claims incurred by the Debtor in the
ordinary course of business may be paid in the ordinary course of business in the discretion of the
Debtor in accordance with such applicable terms and conditions relating thereto without further
notice to or order of the Bankruptcy Court. All statutory fees payable under 28 U.S.C. § 1930(a)
shall be paid as such fees become due.

If an Administrative Expense Claim (other than a Professional Fee Claim) is not paid by
the Debtor in the ordinary course, the Holder of such Administrative Expense Claim must File, on
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or before the applicable Administrative Expense Claims Bar Date, and serve on the Debtor or
Reorganized Debtor, as applicable, and such other Entities who are designated by the Bankruptcy
Rules, the Confirmation Order or other order of the Bankruptcy Court, an application for allowance
and payment of such Administrative Expense Claim.

Objections to any Administrative Expense Claim (other than a Professional Fee Claim)
must be Filed and served on the Debtor or the Reorganized Debtor, as applicable, and the party
asserting such Administrative Expense Claim by the Administrative Expense Claims Objection
Deadline.

B. Professional Fee Claims

Professionals or other Entities asserting a Professional Fee Claim for services rendered
through the Effective Date must submit fee applications under sections 327, 328, 329,330, 331,
503(b) or 1103 of the Bankruptcy Code and, upon entry of an order of the Bankruptcy Court
granting such fee applications, such Professional Fee Claim shall promptly be paid in Cash in full
to the extent provided in such order.

Professionals or other Entities asserting a Professional Fee Claim for services rendered on
or prior to the Effective Date must File, on or before the Professional Fee Claims Bar Date, and
serve on the Debtor or Reorganized Debtor, as applicable, and such other Entities who are
designated as requiring such notice by the Bankruptcy Rules, the Confirmation Order or other
order of the Bankruptcy Court, an application for final allowance of such Professional Fee Claim.

Objections to any Professional Fee Claim must be Filed and served on the Debtor or
Reorganized Debtor, as applicable, and the party asserting the Professional Fee Claim by the
Professional Fee Claim Objection Deadline. Each Holder of an Allowed Professional Fee Claim
will be paid by the Debtor or the Claimant Trust, as applicable, in Cash within ten (10) Business
Days of entry of the order approving such Allowed Professional Fee Claim.

On the Effective Date, the Claimant Trustee shall establish the Professional Fee Reserve.
The Professional Fee Reserve shall vest in the Claimant Trust and shall be maintained by the
Claimant Trustee in accordance with the Plan and Claimant Trust Agreement. The Claimant Trust
shall fund the Professional Fee Reserve on the Effective Date in an estimated amount determined
by the Debtor in good faith prior to the Confirmation Date and that approximates the total projected
amount of unpaid Professional Fee Claims on the Effective Date. Following the payment of all
Allowed Professional Fee Claims, any excess funds in the Professional Fee Reserve shall be
released to the Claimant Trust to be used for other purposes consistent with the Plan and the
Claimant Trust Agreement.

C. Priority Tax Claims

On or as soon as reasonably practicable after the later of (i) the Initial Distribution Date if
such Priority Tax Claim is an Allowed Priority Tax Claim as of the Effective Date or (ii) the date
on which such Priority Tax Claim becomes an Allowed Priority Tax Claim, each Holder of an
Allowed Priority Tax Claim will receive in full satisfaction, settlement, discharge and release of,
and in exchange for, such Allowed Priority Tax Claim, at the election of the Debtor: (a) Cash in
an amount of a total value as of the Effective Date of the Plan equal to the amount of such Allowed
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Priority Tax Claim in accordance with section 1129(a)(9)(C) of the Bankruptcy Code, or (b) if
paid over time, payment of such Allowed Priority Tax Claim in accordance with section
1129(a)(9)(C) of the Bankruptcy Code; or (¢) such other less favorable treatment as agreed to in
writing by the Debtor and such Holder. Payment of statutory fees due pursuant to 28 U.S.C. §
1930(a)(6) will be made at all appropriate times until the entry of a final decree; provided, however,
that the Debtor may prepay any or all such Claims at any time, without premium or penalty.

ARTICLE III.
CLASSIFICATION AND TREATMENT OF
CLASSIFIED CLAIMS AND EQUITY INTERESTS

A. Summary

All Claims and Equity Interests, except Administrative Expense Claims and Priority Tax
Claims, are classified in the Classes set forth below. In accordance with section 1123(a)(1) of the
Bankruptcy Code, Administrative Expense Claims, and Priority Tax Claims have not been
classified.

The categories of Claims and Equity Interests listed below classify Claims and Equity
Interests for all purposes including, without limitation, confirmation and distribution pursuant to
the Plan and pursuant to sections 1122 and 1123(a)(1) of the Bankruptcy Code. The Plan deems
a Claim or Equity Interest to be classified in a particular Class only to the extent that the Claim or
Equity Interest qualifies within the description of that Class and will be deemed classified in a
different Class to the extent that any remainder of such Claim or Equity Interest qualifies within
the description of such different Class. A Claim or Equity Interest is in a particular Class only to
the extent that any such Claim or Equity Interest is Allowed in that Class and has not been paid,
released or otherwise settled (in each case, by the Debtor or any other Entity) prior to the Effective
Date.

B. Summary of Classification and Treatment of Classified Claims and Equity Interests

Class Claim Status Voting Rights

1 Jefferies Secured Claim Unimpaired  Deemed to Accept
2 Frontier Secured Claim Impaired Entitled to Vote

3 Other Secured Claims Unimpaired  Deemed to Accept
4 Priority Non-Tax Claim Unimpaired  Deemed to Accept
5 Retained Employee Claim Unimpaired  Deemed to Accept
6 PTO Claims Unimpaired  Deemed to Accept
7 Convenience Claims Impaired Entitled to Vote

8 General Unsecured Claims Impaired Entitled to Vote

9 Subordinated Claims Impaired Entitled to Vote
10 Class B/C Limited Partnership Interests Impaired Entitled to Vote

11 Class A Limited Partnership Interests Impaired Entitled to Vote
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C. Elimination of Vacant Classes

Any Class that, as of the commencement of the Confirmation Hearing, does not have at
least one Holder of a Claim or Equity Interest that is Allowed in an amount greater than zero for
voting purposes shall be considered vacant, deemed eliminated from the Plan for purposes of
voting to accept or reject the Plan, and disregarded for purposes of determining whether the Plan
satisfies section 1129(a)(8) of the Bankruptcy Code with respect to such Class.

D. Impaired/Voting Classes

Claims and Equity Interests in Class 2 and Class 7 through Class 11 are Impaired by the
Plan, and only the Holders of Claims or Equity Interests in those Classes are entitled to vote to
accept or reject the Plan.

E. Unimpaired/Non-Voting Classes

Claims in Class 1 and Class 3 through Class 6 are Unimpaired by the Plan, and such
Holders are deemed to have accepted the Plan and are therefore not entitled to vote on the Plan.

F. Impaired/Non-Voting Classes

There are no Classes under the Plan that will not receive or retain any property and no
Classes are deemed to reject the Plan.

G. Cramdown

If any Class of Claims or Equity Interests is deemed to reject this Plan or does not vote to
accept this Plan, the Debtor may (i) seek confirmation of this Plan under section 1129(b) of the
Bankruptcy Code or (ii) amend or modify this Plan in accordance with the terms hereof and the
Bankruptcy Code. If a controversy arises as to whether any Claims or Equity Interests, or any
class of Claims or Equity Interests, are Impaired, the Bankruptcy Court shall, after notice and a
hearing, determine such controversy on or before the Confirmation Date.

H. Classification and Treatment of Claims and Equity Interests

1. Class 1 — Jefferies Secured Claim

o Classification: Class 1 consists of the Jefferies Secured Claim.

o Treatment. On or as soon as reasonably practicable after the Effective Date,
each Holder of an Allowed Class 1 Claim will receive in full satisfaction,
settlement, discharge and release of, and in exchange for, such Allowed
Class 1 Claim, at the election of the Debtor: (A) Cash equal to the amount
of such Allowed Class 1 Claim; (B) such other less favorable treatment as
to which the Debtor and the Holder of such Allowed Class 1 Claim will
have agreed upon in writing; or (C) such other treatment rendering such
Claim Unimpaired. Each Holder of an Allowed Class 1 Claim will retain
the Liens securing its Allowed Class 1 Claim as of the Effective Date until
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full and final payment of such Allowed Class 1 Claim is made as provided
herein.

o Impairment and Voting: Class 1 is Unimpaired, and the Holders of Class 1
Claims are conclusively deemed to have accepted this Plan pursuant to
section 1126(f) of the Bankruptcy Code. Therefore, the Holders of Class 1
Claims are not entitled to vote to accept or reject this Plan and will not be

solicited.
2. Class 2 — Frontier Secured Claim
o Classification: Class 2 consists of the Frontier Secured Claim.
o Treatment. On or as soon as reasonably practicable after the Effective Date,

each Holder of an Allowed Class 2 Claim will receive in full satisfaction,
settlement, discharge and release of, and in exchange for, such Allowed
Class 2 Claim: (A) Cash in an amount equal to all accrued but unpaid
interest on the Frontier Claim through and including the Effective Date and
(B) the New Frontier Note. The Holder of an Allowed Class 2 Claim will
retain the Liens securing its Allowed Class 2 Claim as of the Effective Date
until full and final payment of such Allowed Class 2 Claim is made as
provided herein.

o Impairment and Voting: Class 2 is Impaired, and the Holders of Class 2
Claims are entitled to vote to accept or reject this Plan.

3. Class 3 — Other Secured Claims

o Classification: Class 3 consists of the Other Secured Claims.

J Allowance and Treatment: On or as soon as reasonably practicable after the
later of (i) the Initial Distribution Date if such Class 3 Claim is Allowed on
the Effective Date or (ii) the date on which such Class 3 Claim becomes an
Allowed Class 3 Claim, each Holder of an Allowed Class 3 Claim will
receive in full satisfaction, settlement, discharge and release of, and in
exchange for, its Allowed Claim 3 Claim, at the option of the Debtor, or
following the Effective Date, the Reorganized Debtor or Claimant Trustee,
as applicable, (i) Cash equal to such Allowed Other Secured Claim, (ii) the
collateral securing its Allowed Other Secured Claim, plus postpetition
interest to the extent required under Bankruptcy Code Section 506(b), or
(ii1) such other treatment rendering such Claim Unimpaired.

J Impairment and Voting: Class 3 is Unimpaired, and the Holders of Class 3
Claims are conclusively deemed to have accepted this Plan pursuant to
section 1126(f) of the Bankruptcy Code. Therefore, the Holders of Class 3
Claims are not entitled to vote to accept or reject this Plan and will not be
solicited.
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4. Class 4 — Priority Non-Tax Claims

J Classification: Class 4 consists of the Priority Non-Tax Claims.

o Allowance and Treatment. On or as soon as reasonably practicable after the
later of (i) the Initial Distribution Date if such Class 4 Claim is Allowed on
the Effective Date or (ii) the date on which such Class 4 Claim becomes an
Allowed Class 4 Claim, each Holder of an Allowed Class 4 Claim will
receive in full satisfaction, settlement, discharge and release of, and in
exchange for, its Allowed Claim 4 Claim Cash equal to the amount of such
Allowed Class 4 Claim.

o Impairment and Voting: Class 4 is Unimpaired, and the Holders of Class 4
Claims are conclusively deemed to have accepted this Plan pursuant to
section 1126(f) of the Bankruptcy Code. Therefore, the Holders of Class 4
Claims are not entitled to vote to accept or reject this Plan and will not be

solicited.
5. Class 5 — Retained Employee Claims
o Classification: Class 5 consists of the Retained Employee Claims.
o Allowance and Treatment. On or as soon as reasonably practicable after the

Effective Date, each Allowed Class 5 Claim will be Reinstated.

J Impairment and Voting: Class 5 is Unimpaired, and the Holders of Class 5
Claims are conclusively deemed to have accepted this Plan pursuant to
section 1126(f) of the Bankruptcy Code. Therefore, the Holders of Class 5
Claims are not entitled to vote to accept or reject this Plan and will not be
solicited.

6. Class 6 — PTO Claims

o Classification: Class 6 consists of the PTO Claims.

o Allowance and Treatment. On or as soon as reasonably practicable after the
later of (i) the Initial Distribution Date if such Class 6 Claim is Allowed on
the Effective Date or (ii) the date on which such Class 6 Claim becomes an
Allowed Class 6 Claim, each Holder of an Allowed Class 6 Claim will
receive in full satisfaction, settlement, discharge and release of, and in
exchange for, its Allowed Claim 6 Claim Cash equal to the amount of such
Allowed Class 6 Claim.

o Impairment and Voting: Class 6 is Unimpaired, and the Holders of Class 6

Claims are conclusively deemed to have accepted this Plan pursuant to
section 1126(f) of the Bankruptcy Code. Therefore, the Holders of Class 6
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Claims are not entitled to vote to accept or reject this Plan and will not be

solicited.
7. Class 7 — Convenience Claims
o Classification: Class 7 consists of the Convenience Claims.
o Allowance and Treatment. On or as soon as reasonably practicable after the

later of (i) the Initial Distribution Date if such Class 7 Claim is Allowed on
the Effective Date or (ii) the date on which such Class 7 Claim becomes an
Allowed Class 7 Claim, each Holder of an Allowed Class 7 Claim will
receive in full satisfaction, settlement, discharge and release of, and in
exchange for, its Allowed Class 7 Claim (1) the treatment provided to
Allowed Holders of Class 8 General Unsecured Claims if the Holder of such
Class 7 Claim makes the GUC Election or (2) an amount in Cash equal to
the lesser of (a) 85% of the Allowed amount of such Holder’s Class 7 Claim
or (b) such Holder’s Pro Rata share of the Convenience Claims Cash Pool.

J Impairment and Voting: Class 7 is Impaired, and the Holders of Class 7
Claims are entitled to vote to accept or reject this Plan.
8. Class 8 — General Unsecured Claims
o Classification: Class 8 consists of the General Unsecured Claims.
o Treatment. On or as soon as reasonably practicable after the Effective Date,

each Holder of an Allowed Class 8 Claim, in full satisfaction, settlement,
discharge and release of, and in exchange for, such Claim shall receive (i)
its Pro Rata share of the Claimant Trust Interests, (ii) such other less
favorable treatment as to which such Holder and the Claimant Trustee shall
have agreed upon in writing, or (iii) the treatment provided to Allowed
Holders of Class 7 Convenience Claims if the Holder of such Class 8
General Unsecured Claim is eligible and makes a valid Convenience Class
Election.

Notwithstanding anything to the contrary herein, after the Effective Date
and subject to the other provisions of this Plan, the Debtor, the Reorganized
Debtor, and the Claimant Trust, as applicable, will have and will retain any
and all rights and defenses under bankruptcy or nonbankruptcy law that the
Debtor had with respect to any General Unsecured Claim, except with
respect to any General Unsecured Claim Allowed by Final Order of the
Bankruptcy Court.

J Impairment and Voting: Class 8 is Impaired, and the Holders of Class 8
Claims are entitled to vote to accept or reject this Plan.
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9. Class 9 — Subordinated Claims

o Classification: Class 9 consists of the Subordinated Claims.

Treatment: On the Effective Date, Holders of Subordinated Claims shall
receive either (i) their Pro Rata share of the Subordinated Claimant Trust
Interests or, (ii) such other less favorable treatment as to which such Holder
and the Claimant Trustee may agree upon in writing.

Notwithstanding anything to the contrary herein, after the Effective Date
and subject to the other provisions of this Plan, the Debtor, the Reorganized
Debtor, and the Claimant Trust, as applicable, will have and will retain any
and all rights and defenses under bankruptcy or nonbankruptcy law that the
Debtor had with respect to any Subordinated Claim, except with respect to
any Subordinated Claim Allowed by Final Order of the Bankruptcy Court.

J Impairment and Voting: Class 9 is Impaired, and the Holders of Class 9
Claims are entitled to vote to accept or reject this Plan.

10. Class 10 — Class B/C Limited Partnership Interests

J Classification: Class 10 consists of the Class B/C Limited Partnership
Interests.
o Treatment. On or as soon as reasonably practicable after the Effective Date,

each Holder of an Allowed Class 10 Claim, in full satisfaction, settlement,
discharge and release of, and in exchange for, such Claim shall receive (i)
its Pro Rata share of the Contingent Claimant Trust Interests or (ii) such
other less favorable treatment as to which such Holder and the Claimant
Trustee shall have agreed upon in writing.

Notwithstanding anything to the contrary herein, after the Effective Date
and subject to the other provisions of this Plan, the Debtor, the Reorganized
Debtor, and the Claimant Trust, as applicable, will have and will retain any
and all rights and defenses under bankruptcy or nonbankruptcy law that the
Debtor had with respect to any Class B/C Limited Partnership Interest
Claim, except with respect to any Class B/C Limited Partnership Interest
Claim Allowed by Final Order of the Bankruptcy Court.

o Impairment and Voting: Class 10 is Impaired, and the Holders of Class 10
Claims are entitled to vote to accept or reject this Plan.

11. Class 11 — Class A Limited Partnership Interests

J Classification: Class 11 consists of the Class A Limited Partnership
Interests.
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o Treatment: On or as soon as reasonably practicable after the Effective Date,
each Holder of an Allowed Class 11 Claim, in full satisfaction, settlement,
discharge and release of, and in exchange for, such Claim shall receive (i)
its Pro Rata share of the Contingent Claimant Trust Interests or (ii) such
other less favorable treatment as to which such Holder and the Claimant
Trustee shall have agreed upon in writing.

Notwithstanding anything to the contrary herein, after the Effective Date
and subject to the other provisions of this Plan, the Debtor, the Reorganized
Debtor, and the Claimant Trust, as applicable, will have and will retain any
and all rights and defenses under bankruptcy or nonbankruptcy law that the
Debtor had with respect to any Class A Limited Partnership Interest, except
with respect to any Class A Limited Partnership Interest Allowed by Final
Order of the Bankruptcy Court.

o Impairment and Voting: Class 11 is Impaired, and the Holders of Class 11
Claims are entitled to vote to accept or reject this Plan.

I. Special Provision Governing Unimpaired Claims

Except as otherwise provided in the Plan, nothing under the Plan will affect the Debtor’s
rights in respect of any Unimpaired Claims, including, without limitation, all rights in respect of
legal and equitable defenses to or setoffs or recoupments against any such Unimpaired Claims.

J. Subordinated Claims

The allowance, classification, and treatment of all Claims under the Plan shall take into
account and