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INTRODUCTION 

Highland Capital Management L.P. (the “Debtor”) seeks to avoid ap-

pellate review of discrete but unlawful provisions in its confirmed bankruptcy 

plan by resorting to equitable mootness, which this Court has recognized to 

be both controversial and without a basis in the Bankruptcy Code. In the Mat-

ter of Sneed Shipbuilding, Inc., 916 F.3d 405, 408-09 (5th Cir. 2019). And, 

while the Court has recognized equitable mootness, it has been more hesitant 

to use it than have other circuits, warning that it should be used—if at all—

as a “scalpel rather than an axe.” In re Pac. Lumber Co., 584 F.3d 229, 240 

(5th Cir. 2009). The Debtor wields equitable mootness with none of the cau-

tion or precision this Court’s authorities require. 

As Highland Income Fund; NexPoint Strategic Opportunities Fund; 

Highland Global Allocation Fund; and NexPoint Capital, Inc. (collectively, 

the “Funds”), demonstrate below, their targeted appeal does not implicate 

the fundamental concerns underlying equitable mootness, and their challenge 

closely resembles one that the Court determined was not equitably moot in 

Pacific Lumber.1 In that case, the Court held that there was nothing equitable 

in allowing unlawful plan releases and exculpation provisions to go unre-

viewed. The same is true here. 

                                        
1 The other appellants have filed a separate, joint response to the Debtor’s 
motion in which they make a number of well-considered arguments. The 
Funds file this separate response not because they disagree with the other 
appellants but because they are separate entities that have raised their own, 
narrow set of appellate issues. 
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Moreover, the Funds have challenged certain of the Bankruptcy 

Court’s incorrect and unsupported factual findings that relate to the legal is-

sues on appeal and that threaten collateral consequences. The Debtor makes 

no argument that this challenge is equitably moot. 

There are important legal and factual issues this Court can and should 

resolve on the merits, and the Debtor should not be able to evade that review. 

The Funds ask the Court to deny the motion to dismiss.  

STATEMENT OF THE CASE 

 The Funds have set out a comprehensive statement of the case in their 

opening merits brief, and they incorporate that statement by reference here.  

 It is, however, necessary to emphasize one way in which the Debtor 

has mischaracterized the record. In trying to set the stage for its later argu-

ment that the exculpation and injunction provisions are integral to the plan, 

the Debtor characterizes and criticizes James Dondero’s approach to litiga-

tion. But the Funds are not Mr. Dondero, and the Debtor’s characterization 

of that strategy, even if accurate, cannot be imputed to the Funds. The 

Debtor cannot point to any evidence that the Funds have been litigious and, 

indeed, they have not been. The Debtor refers to the Bankruptcy Court’s 

findings at Paragraphs 77 and 78 of the confirmation order regarding purport-

edly litigious or harassing conduct, but those findings deal almost entirely 
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with Mr. Dondero’s actions. The Bankruptcy Court incorrectly treated the 

Funds’ legitimate confirmation objections as filings by “Dondero Related 

Entities” and as evidence that those entities sought to preserve their right 

“to continue their litigation against the Debtor.”2 But the Funds have not 

been litigious, and they cannot be faulted for objecting to unlawful plan pro-

visions that interfere with their ability to protect their interests. 

 The Debtor tries to paper over the lack of record support for any sug-

gestion that the Funds have been (or will be) inappropriately litigious by 

pointing to the Bankruptcy Court’s sweeping statement that Mr. Dondero is 

a “serial litigator” who owns or controls the other appellants and that all ap-

pellants are “marching pursuant to the orders of Mr. Dondero.”3 But, as the 

Funds explain in their opening merits brief, the Bankruptcy Court’s factual 

assertion that they are in some sense controlled by Mr. Dondero is without 

support in the record, and there is no evidence that the Funds would initiate 

litigation at Mr. Dondero’s instigation. The Funds are, as they must be by 

statute, independent, and the Debtor notably points to no instance in which 

the Funds have taken any litigation step at Mr. Dondero’s instruction or re-

quest. 

                                        
2 Confirmation Order at ¶ 77. ROA.59. 
3 Confirmation Order at ¶ 19. ROA.23. 
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 As demonstrated below, the question of equitable mootness must be 

tested on a claim-by-claim basis. It should also be considered with a focus on 

the record as it relates to specific appellants and without lumping the appel-

lants together as the Debtor persuaded the Bankruptcy Court to do.  This 

Court should reject the Debtor’s invitation to multiply the Bankruptcy 

Court’s legal and factual errors.  The Funds respectfully request that this 

Court deny the motion to dismiss.  

ARGUMENT 
 
I. This Court has appropriately been reluctant to employ the doc-

trine of equitable mootness. 
 
 The equitable-mootness doctrine has no basis in either the Constitu-

tion or the Bankruptcy Code. See Pac. Lumber, 584 F.3d at 240. Indeed, 

“mootness” is perhaps an inapt label for the doctrine since it is almost the 

opposite of traditional Article-III mootness. In Article-III mootness, there is 

no longer a live case. In equitable mootness, there is a live controversy, but a 

court may decide that an approved bankruptcy plan should not be disturbed. 

See Sneed Shipbuilding, 916 Fd.3d at 408. However, because federal courts 

“have a virtually unflagging obligation” to exercise their Article-III jurisdic-

tion, Colorado River Water Cons. Dist. v. United States, 424 U.S. 800, 817 
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(1976), the Court should be—and has been—cautious about employing equi-

table mootness to deny review of a bankruptcy court order.  

 Equitable mootness is a prudential doctrine sometimes employed in re-

sponse to the particular necessities surrounding a confirmed bankruptcy plan, 

most notably when a plan has been so substantially consummated that a court 

cannot order effective relief. See In re Hilal, 534 F.3d 498, 500 (5th Cir. 2008). 

The Court has established a three-part test: (1) did the appellant seek a stay 

pending appeal, (2) has the plan been substantially consummated and (3) 

would the relief sought on appeal affect the rights of parties not before the 

court or the success of the plan. See In re Manges, 29 F.3d 1034, 1039 (5th Cir. 

1994). The Court noted in Pacific Lumber that  

[t]o these cautions regarding equitable mootness must finally be 
added the impact of the new statutory provision for certification 
of bankruptcy appeals directly to the court of appeals. 28 U.S.C. 
§ 158(d)(2). The twin purposes of the provision were to expedite 
appeals in significant cases and to generate binding appellate 
precedent in bankruptcy, whose caselaw has been plagued by in-
determinacy. H.R. Rep. No. 109-31 pt. I, at 148 (2005), as re-
printed in 2005 U.S.C.C.A.N. 88, 206. Congress’s purpose may be 
thwarted if equitable mootness is used to deprive the appellate court of 
jurisdiction over a properly certified appeal. 
 

584 F.3d at 241-42 (emphasis added). Both rationales apply in this case. The 

parties—including the Debtor—agreed to expedite this Court’s review by 

seeking leave for a direct appeal. But now the Debtor seeks to evade even that 
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expedited review by resorting to a doctrine that this Court applies narrowly. 

Moreover, the Bankruptcy Court allowed broader exculpation and releases 

than this Court has ever approved, but the Debtor contends that the Court 

may not now determine if the Bankruptcy Court went too far and provide 

circuit-wide guidance on the issue.  

II. The Court should not find the Funds’ challenge to the Plan’s ex-
culpation and injunction provisions equitably moot. 

 
 The Funds argued in Section I of their opening brief that the exculpa-

tion and injunction provisions in the Plan run afoul of this Court’s prece-

dent.4 Specifically, the Plan exculpates not only the Debtor, but also the Com-

mittee and its members, Strand, the Chapter 11 Directors, employees of the 

Debtor, officers and directors of the Debtor, and professionals retained by the 

Debtor (among others).5 The injunction provision permanently enjoins a host 

of persons and entities—including any that have appeared in or filed any mo-

tion, objection or other pleading in the Chapter 11 case—from pursuing any 

claim against a “Protected Party”—which includes the Debtor, the Debtor’s 

employees, the Chapter 11 Directors, the CEO/CRO, the Committee and its 

members and professionals retains by the Debtor and the Committee in the 

                                        
4 Funds Op. Br. at 17. 
5 Plan at IV.C, ROA.157 and Plan at I.B., ROA.119. 
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Chapter 11 case—unless the Bankruptcy Court first determines that the claim 

is “colorable.”6 

 As the Funds explained, in Pacific Lumber and other cases, this Court 

held that the Bankruptcy Code forecloses non-consensual, non-debtor re-

leases. See, e.g., Pac. Lumber, 584 F.3d at 252; In re Vitro S.A.B. de CV, 701 

F.3d 1031, 1069 (5th Cir. 2012). Thus, a bankruptcy court may not approve, 

over objection, protections of third parties other than those the Bankruptcy 

Code provides to committees, members of committees and professionals en-

gaged by committees. See In re Pilgrim’s Pride Corp., No. 08-45664, 2010 WL 

200000 at *5 (Bankr. N.D. Tex. Jan. 14, 2010). Moreover, while this Court 

has allowed a temporary stay of a creditor’s suit against a non-debtor during 

the pendency of the bankruptcy proceeding in order to facilitate the reorgan-

ization process, “the stay may not be extended post-confirmation in the form 

of a permanent injunction that effectively relieves the nondebtor from its own 

liability to the creditor.” See Feld v. Zale Corp. (In re Zale Corp.), 62 F.3d 746, 

760 (5th Cir. 1995). 

 The question, then, is whether this part of the Funds’ appeal is equita-

bly moot. It is not. 

                                        
6 Plan at IX.F, ROA.161 and Plan at I.B., ROA123. 
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 As a threshold matter, this Court has held that “equity strongly sup-

ports appellate review of issues consequential to the integrity and transpar-

ency of the Chapter 11 process.” Hilal, 534 F.3d at 500. The Court quoted 

this principle in its discussion in Pacific Lumber of whether the challenge to 

the exculpation clause in that case was equitably moot. 584 F.3d at 251. The 

Court went on to explain that  

the goal of finality sought in equitable mootness analysis does not 
outweigh a court’s duty to protect the integrity of the process. 
We see little equitable about protecting the released non-debtors 
from negligence suits arising out of the reorganization. 
 

584 F.3d at 252. 

 Turning to the test the Court set out in Manges, the most significant 

flaw in the Debtor’s analysis is with respect to the third element—whether, 

if the Funds were successful in their challenge to the plan’s exculpation and 

injunction provisions, it would affect the rights of parties not before the court 

or the success of the plan. Notably, the Court has treated challenges to excul-

pation provisions and releases as often peripheral to plan confirmation such 

that those challenges are less likely to be equitably moot. See Hilal, 534 F.3d 

at 501. 

 The Debtor begins its argument by pointing to the overall relief the 

Funds (and other appellants) seek. The Funds have asked the Court to vacate 

Case: 21-10449      Document: 00516071207     Page: 13     Date Filed: 10/27/2021



 
 

9 

the plan, or alternatively, to vacate only those parts the Funds have chal-

lenged. The Debtor argues that the Court is without authority to excise just a 

part of the plan, but that misses the mark. The Court has held that a court 

“may fashion whatever relief is practicable,” including only partial relief that 

does not unwind a plan. In re Texas Grand Prairie Hotel Realty, L.L.C., 710 

F.3d 324, 328 (5th Cir. 2013). 

 The Debtor then turns to the Bankruptcy Court’s suggestion that the 

exculpation and injunction provisions are necessary to the plan’s success. 

Here again, though, the Bankruptcy Court—without proper support—

treated the Funds (and other appellants) as essentially the same as Mr. Don-

dero when there is no evidence that the Funds have been litigious or harassing 

and, as the Funds explain in their opening brief, there is no proper factual 

support for any suggestion that they are controlled by Mr. Dondero.7 

 There is another flaw in the Debtor’s argument. It points to the Bank-

ruptcy Court’s statement that certain of the exculpated parties “expected” 

to be exculpated and would likely not have served had they known they would 

                                        
7 The Debtor’s motion rests in large part on an assertion by the Bankruptcy 
Court that the Funds contest in their merits brief in this appeal, namely that 
they are controlled by Mr. Dondero. A case ought not be dismissed on a pre-
liminary motion because of a factual finding that is itself challenged on the 
merits. 
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not be.8 But, as the Funds and the other appellants have demonstrated, this 

Court’s precedent precludes contested non-debtor exculpations, and so none 

of those improperly exculpated parties could reasonably have expected to be 

exculpated. The Debtor’s argument amounts to the illogical contention that 

parties should be rewarded with unlawful exculpations because, existing au-

thority notwithstanding, they took on roles because they thought they might 

receive that improper benefit and that, because of that unreasonable assump-

tion, the unlawful exculpations should be shielded from appellate review. 

 The Debtor argues that granting appellate relief “would jeopardize nu-

merous third parties’ reasonable reliance on the Plan.”9 The Funds explain 

above why none of the exculpated parties could have reasonably relief on those 

plan protections, and the Debtor makes no effort to explain why any other 

party could have relied on those provisions. 

 Moreover, as the Funds discuss in their opening merits brief, the ex-

culpation provision is particularly and unduly broad: 

The exculpation provision does not simply exculpate the Debtor 
for pre-petition and pre-confirmation acts and the Committee 
and its members for acts taken within the scope of the Commit-
tee’s duties, as this Court has deemed an appropriate limit under 

                                        
8 Motion at 15. 
9 Motion at 2. 
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relevant provisions of the Bankruptcy Code. The Plan also excul-
pates the Debtor’s employees, officers and direc-tors, and pro-
fessionals. Additionally, with respect to all Exculpated Parties ex-
cept for the Debtor’s employees and Strand, the exculpation pro-
vision has no end date. Thus, the provision exculpates non-
debtor third parties from negligent and otherwise improper con-
duct into eternity, so long as it relates to the implementation of 
the Plan, the consummation of related agreements (such as con-
tracts assumed under the plan), and any other related negotia-
tions, transactions and documentation. In effect, it allows the Ex-
culpated Parties to escape future contractual obligations and re-
sulting liability relating to agreements assumed under the Plan.10 
 

The Debtor makes no meaningful effort in its motion to demonstrate that the 

breadth of the exculpation provision—with respect to both the number of 

parties and the temporal scope—is necessary to the success of the plan. As 

the other appellants note in their response to the Debtor’s motion, the “re-

organization” at issue is more like a liquidation that will be wound up in two 

or three years and, so, it is all the less likely that eternal exculpation is neces-

sary to the success of the plan. 

 Two other points bear brief attention.  

 First, the Debtor notes that the various appellants noted in their stay 

motions that there was a danger of equitable mootness if a stay were not 

granted. There is nothing inconsistent between that position and the Funds’ 

current position. They noted that, in the absence of a stay, they would face 

                                        
10 Funds’ Opening Br. at 16. 
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an argument that their appeal was equitably moot, and so they have. Now 

they are demonstrating that, given the narrowness of their appellate issues, 

their appeal is not in fact equitably moot. 

 Second, the Debtor rather dramatically asserts that “Appellants evi-

dently want to bring about the turmoil that would follow the upending of the 

consummated Plan. Perhaps they have designs on somehow managing to rise 

from those ashes with Dondero back in control of the estate’s assets and its 

causes of action ...” Motion at 19. Breathless speculation is no substitute for 

evidence or logic. There is no evidence that the Funds seek the ultimate un-

raveling of the plan or to give Mr. Dondero any control of anything, and the 

Funds’ narrow challenge on appeal would, if successful, bring about neither 

result.  

*** 

 It is noteworthy that the Debtor can point to no case in which a court 

has held that a challenge to release and exculpation provisions is equitably 

moot. That is perhaps because, as the Court held in Pacific Lumber, the 

breadth of exculpation and release provisions relates to the integrity of the 

bankruptcy process, and such issues should not escape appellate review. 

Moreover, the Bankruptcy Court extended the releases and exculpations in 

ways not approved in any other case in this circuit. This Court should have 
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the opportunity to determine if the Bankruptcy Court went further than cir-

cuit precedent and the Bankruptcy Code permit—which the Funds believe 

will be the Court’s merits conclusion. 

 The Funds ask the Court to deny the motion to dismiss as it relates to 

their challenge to the exculpation and injunction provisions. 

III. The Court should not find the Funds’ challenge to the Plan’s gate-
keeper provision equitably moot. 

 
 The Bankruptcy Court approved a remarkably broad gatekeeper pro-

vision. As the Funds explained in their opening merits brief, 

[t]he gatekeeper provision requires that the Enjoined Parties seek 
approval from the Bankruptcy Court before they may commence 
an action against Protected Parties. In effect, the gatekeeper pro-
vision also prevents the Enjoined Parties from exercising post-
confirmation legal and contractual rights without Bankruptcy 
Court approval. Only if the Bankruptcy Court finds that a claim 
is colorable may the action proceed (in the Bankruptcy Court or 
another court of competent jurisdiction).11 
 

The gatekeeper provision extends to claims that arise post-confirmation, un-

der assumed contracts, and that are wholly unrelated to the bankruptcy case. 

The Bankruptcy Court lacks subject-matter jurisdiction over such claims. See 

In re CJ Holding Co., 597 B.R. 597, 604 (S.D. Tex. 2019) (“After confirma-

tion, ‘the debtor’s estate, and thus bankruptcy jurisdiction, ceases to exist, 

                                        
11 Funds’ Opening Br. at 29. 
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other than for matters pertaining to the implementation or execution of the 

plan.’”) (quoting In re Galaz, 841 F.3d 316, 322 (5th Cir. 2016)). 

 The arguments the Funds offer in the previous section of this response 

apply with equal strength to the Debtor’s argument that the challenge to the 

gatekeeper provision is equitably moot, but there is more. As noted, that pro-

vision extends by its terms to potential litigation wholly unrelated to the bank-

ruptcy case. By definition, such potential lawsuits could not interfere with the 

plan’s success. Notably, the Debtor makes no effort to argue otherwise as it 

focuses the arguments in its motion on the appellants’ other challenges. 

 The Funds ask the Court to deny the motion to dismiss as it relates to 

their challenge to the gatekeeper provision. 

IV. The Court should not find the Funds’ challenge to discrete factual 
findings equitably moot. 

 
 Finally, the Funds challenge certain of the Bankruptcy Court’s factual 

findings, including that that the Funds are entities owned or controlled by 

Mr. Dondero and that the Funds are not independent of Mr. Dondero.12 Cor-

recting those clearly erroneous findings is important not only because they 

feed into the incorrect arguments addressed above but because those findings 

                                        
12 Funds’ Opening Br. at 31. 
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affect the Funds’ reputations and could negatively affect their value over 

time.13 

 The Debtor simply ignores this issue in its motion and for good reason. 

It could not make even a colorable argument that appellate review and cor-

rection of those factual findings would affect the rights of any third parties or 

imperil the plan’s success. 

 The Funds ask the Court to deny the motion to dismiss as it relates to 

their challenges to certain factual findings.14 

CONCLUSION 

 The Funds have challenged discrete plan provisions that are at odds 

with this Court’s precedent, and the Debtor asks the Court to find those chal-

lenges equitably moot even though no court has ever found such challenges 

to be equitably moot. The Funds ask the Court to deny the Debtor’s inequi-

table request so that it may address the merits of those issues and confirm the 

important principle that the Bankruptcy Code does not permit non-consen-

sual, non-debtor releases and exculpations. As the Court said in Pacific Lum-

ber, there is nothing equitable in allowing those non-debtor parties to have 

those unlawful protections. 

                                        
13 Id. at 34. 
14 The fact that the Debtor has ignored this issue could be read to mean that 
it does not seek dismissal of the Funds’ appeal on that issue, but the Debtor 
has cast its motion as one to dismiss all of the appeals. 
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 The Funds have also challenged discrete factual findings, and the 

Debtor has made no argument that that challenge is equitably moot and, so, 

there is no basis to dismiss that challenge. 

 The Funds respectfully request that the Court deny the Debtor’s mo-

tion to dismiss as equitably moot the issues the Funds have presented in their 

appeal. The Court can and should proceed to the merits of the Funds’ appeal. 
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