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CLERK, U.S. BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

ENTERED

THE DATE OF ENTRY IS ON
THE COURT’S DOCKET

Thefollowing constitutesthe ruling of the court and hasthe force and effect therein described.

AL Lamge
Signed January 13, 2022 %W

United ﬁates Bankluuptcky/Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
)
In re: ) Chapter 11
)
HIGHLAND CAPITAL MANAGEMENT, ) Case No. 19-34054-sgj11
L.P,t )
Debtor. )
)
)

ORDER SUSTAINING THE LITIGATION TRUSTEE’S OBJECTION
TO PROOF OF CLAIM FILED BY HUNTER COVITZ (CLAIM NO. 186)

Having considered The Litigation Trustee’s Objection to Proof of Claim Filed by Hunter

Covitz (Claim No. 186) [Docket No. 3002] (the “Objection”), the Litigation Trustee’s Reply to

! The last four digits of the Reorganized Debtor’s taxpayer identification number are (8357). The Reorganized Debtor
is a Delaware limited partnership. The Reorganized Debtor’s headquarters and service address are 100 Crescent Court,
Suite 1850, Dallas, TX 75201.
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NexPoint Advisors, L.P.’s Response to Litigation Trustee’s Objection to Proof of Claim Filed by
Hunter Covitz (Claim No. 186) [Docket No. 3167], Proof of Claim No. 186 filed by Hunter Covitz
on May 26, 2020 (the “Claim”), and any timely responses to the Objection, the Court finds that (i)
notice of the Objection was good and sufficient upon the particular circumstances and that no other
or further notice need be given; (i1) the Objection is a core proceeding under 28 U.S.C. § 157(b)(2);
(ii1) the Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334; and (iv)
Covitz was properly and timely served with the Objection. Accordingly, the Court finds and
concludes that there is good and sufficient cause to grant the relief set forth in this Order. It is
therefore ORDERED:

1. The Objection is SUSTAINED as set forth in further detail herein.

2. The Claim is DISALLOWED with prejudice and expunged in its entirety.

3. To the extent applicable, the official claims register in the Debtor’s chapter 11 case
shall be modified in accordance with this Order.

4. The Litigation Trustee? is authorized and empowered to take any actions necessary
to implement and effectuate the terms of this Order.

5. The Court shall retain jurisdiction over all matters arising from or related to the
interpretation and implementation of this Order.

##H#HEND OF ORDER###

2 All capitalized terms used but not defined herein have the meanings given to them in the Objection.
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CLERK, U.S. BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

ENTERED

THE DATE OF ENTRY IS ON
THE COURT’S DOCKET

Thefollowing constitutesthe ruling of the court and hasthe force and effect therein described.

Signed June 17, 2021 %E@/y éf @ W

United ﬁates Bankluuptcky/Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

Inre: Chapter 11

HIGHLAND CAPITAL MANAGEMENT, L.P.,1 Case No. 19-34054-sgj11

Debtor.

wn W W W W W

ORDER REQUIRING DISCLOSURES

l. Introduction.

This Orderis issued by the court sua sponte pursuantto Section 105 of the Bankruptcy Code
and the court’s inherent ability to efficiently monitor its docket and evaluate the standing of parties
who ask forrelief inthe above-referenced case. More specifically, the Order is directed at clarifying
the party-in-interest status or standing of numerous parties who are regularly filing pleadings in the

above-referenced 20-month-old Chapter 11 bankruptcy case. The court has determined that there is

! The Debtor’s last four digits of its taxpayer identificationnumber are (6725). The headquarters and serviceaddress
forthe above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.

1934054210618000000000001



Case 19-34054-sgj11 Doc 2460 Filed 06/18/21 Entered 06/18/21 09:09:15 Page 2 of 13
Case 3:21-cv-01895-D Document 41 Filed 01/21/22 Page 9 of 29 PagelD 4608

aneed to: (a) fully understand whether such parties (defined below) have statutory or constitutional
standing with regard to recurring matters on which they frequently file lengthy and contentious
pleadingsand, if so, (b) ascertain whether their interests are sufficiently aligned such that the parties
might be required to file joint pleadings hence forth, rather than each file pleadings that are similar
in content. The courthas commented manytimes that certain active parties (i.e., Mr. James Dondero
and numerous non-debtor entities that he controls—hereinafter the “Non-Debtor Dondero-Related
Entities”) seem to have tenuous standing. Mr. Dondero is, of course, the Debtor’s co-founder,
former President, Chief Executive Officer (“CEO”), and indirect beneficial equity owner.2 Since
standing is a subject matter jurisdiction concern, the court has determined that itis in the interests
of judicial economy to gain some clarity with regard to the standing of the various Non-Debtor
Dondero-Related Entities. Itis alsointhe interests of judicial economy,the interests of other parties
in this case, and in the interest of reducing administrative expenses of this estate that there be

consolidation of pleadings, wherever possible, of the Non-Debtor Dondero-Related Entities.

2 In addition to beingthe former CEO, Mr. Dondero represents that he is a “creditor, indirect equity security holder,
and party in interest” in the Debtor’s bankruptcy. This court has stated on various occasions that this assertion is
ostensibly true, but somewhattenuous. Mr. Dondero filed five proofs of claim in the Debtor’s bankruptcy case. Two
of those proofs of claim were withdrawn with prejudice on November 23, 2020 [DE # 1460]. The other three are
unliquidated, contingent claims, each of which stated that Mr. Dondero would “update his claim in the next ninety
days.” Ninety days haslong-since passed since those proofs of claim were filed and Mr. Dondero has not updated
those claims to this court’s knowledge. With regard to Mr. Dondero’s assertion thathe is an “indirect equity security
holder,” the details have been represented to the court many times to be as follows (undisputed): Mr. Dondero holds
no direct equity interest in the Debtor. Mr. Dondero instead owns 100% of Strand Advisors, Inc. (“Strand”), the
Debtor’s general partner. Strand, however, holds only 0.25% of the total limited partnership interests in the Debtor
through its ownership of Class A limited partnership interests. The Class Alimited partnership interests are junior in
priority of distribution to the Debtor’s Class B and Class C limited partnership interests. The Class A interests are
also juniorto all other claims filed against the Debtor. Finally, Mr. Dondero’s recovery on his indirect equity interest
is junior to any claims against Strand itself. Consequently, before Mr. Dondero can recover on his indirect equity
interest, the Debtor’s estatemust be solvent, priority distributions to Class B and Class C creditors must be satisfied,
and allclaimsagainst Strand mustbe paid.
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1. Background: The Chapter 11 Case.?

On October 16, 2019 (the “Petition Date™), Highland filed a voluntary petition for relief
under Chapter 11 of the Bankruptcy Code. Highland is a registered investment advisor that is in the
business of buying, selling, and managing assets on behalf of its managed investment vehicles. It
manages billions of dollars of assets—to be clear, the assets are spread out in numerous, separate
fund vehicles. While the Debtor has continued to operate and manage its business as a debtor-in-
possession, the role of Mr. Dondero vis-a-vis the Debtor was significantly limited early in the
bankruptcy case and ultimately terminated. The Debtor’s current CEO is an individual selected by
the creditors named James P. Seery.

Specifically, early in the case, the Official Unsecured Creditors Committee (“UCC”) and
the U.S. Trustee (“UST”) desired to have a Chapter 11 Trustee appointed—absent some major
change in corporate governance*—due to conflicts of interestand the alleged self-serving, improper
acts of Mr. Dondero and possibly other officers (for example, allegedly engaging, for years, in
fraudulent schemes to put Highland’s assets out of the reach of creditors). Under this pressure, the
Debtor negotiated a term sheet and settlement with the UCC (the “January 2020 Corporate
Governance Settlement”), which was executed by Mr. Dondero and approved by a court order on
January 9, 2020 (the “January 2020 Corporate Governance Order”).> The settlement and term sheet
contemplated a complete overhaul of the corporate governance structure of the Debtor. Mr.
Dondero resigned from his role as an officer and director of the Debtor and of its general partner.

Three new independent directors (the “Independent Board™) were appointed to govern the Debtor’s

% For a more detailed factual description of some ofthe disputed issues in this case, see the Memorandum of Opinion
and Order Granting in Part Plaintiff's Motion to Hold James Dondero in Civil Contemptof Court for Alleged Violation
of TRO, entered June 7,2021, DE # 190, in AP # 20-3190.

* The UST was steadfast in wantinga Trustee.

®See DE ## 281 & 339.
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general partner Strand Advisors, Inc.—which, in turn, managed the Debtor. All of the new
Independent Board memberswere selected by the UCC and are very experienced within either the
industry in which the Debtor operates, restructuring, or both (Retired Bankruptcy Judge Russell
Nelms, John Dubel, and JamesP. Seery). As noted above, one of the Independent Board members,
James P. Seery (“Mr. Seery”), was ultimately appointed as the Debtor’s new CEO and CRO.6 As
for Mr. Dondero, while not originally contemplated as part of the January 2020 Corporate
Governance Settlement, the Debtor proposed at the hearing on the January 2020 Corporate
Governance Settlement that Mr. Dondero remain on as an unpaid employee of the Debtor and also
continue to serve as and retain the title of a portfolio manager for certain separate non-Debtor
investment vehicles/entities whose funds are managed by the Debtor. The court approved this
arrangement when the UCC ultimately did not oppose it. Mr. Dondero’s authority with the Debtor
was subject to oversight by the Independent Board, and Mr. Seery was given authority to oversee
the day-to-day management of the Debtor, including the purchase and sale of assets held by the
Debtor and its subsidiaries, as well as the purchase and sale of assets that the Debtor manages for
various separate non-Debtor investment vehicles/entities. Significant to the court and the UCC was
a provisionintheorder, atparagraph 9, statingthat“Mr. Dondero shall notcause any Related Entity
to terminate any agreements with the Debtor.”

To be sure, this was a complex arrangement. Apparently, there were well-meaning
professionals in the case that thought that having the founder and “face” behind the Highland brand
still involved with the business might be value-enhancing for the Debtor and its creditors (even
though Mr. Dondero was perceived as not being the type of fiduciary needed to steer the ship

through bankruptcy). For sake of clarity, it should be understood that there are at least hundreds of

® “CRO” means ChiefRestructuring Officer. See DE # 854, entered July 16, 2020.

4
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entities—the lawyers have sometimes said 2,000 entities—within the Highland byzantine
organizational structure (sometimes referred to as the “Highland complex”), most of which are not
subsidiaries of the Debtor, nor otherwise owned by Highland. And only Highland itself is in
bankruptcy. However, these entities are very much intertwined with Highland—in that they have
shared services agreements, sub-advisory agreements, payroll reimbursement agreements, or
perhaps, in some cases, less formal arrangements with Highland. Through these agreements
Highland (through its own employees) has historically provided resources such as fund managers,
legal and accounting services, IT support, office space, and other overhead. Many of these non-
Debtor entities appear to be under the de facto control of Mr. Dondero—as he is the president and
portfolio manager for many or most of them—although Mr. Dondero and certain of these entities
stress that these entities have board members with independent decision making power and are not
the mere “puppets” of Mr. Dondero. This court has never been provided a complete organizational
chart that shows ownership and affiliations of all 2,000 Non-Debtor Dondero-Related Entities, but
the court has, on occasion, been shown information about some of them and is aware that a great
many of them were formed in non-U.S. jurisdictions, such as the Cayman Islands.

Eventually, the Debtor’s new Independent Board and management concluded that it was
untenable for Mr. Dondero to continue to be employed by the Debtor in any capacity. Various
events occurred that led to the termination of his employment with the Debtor. For one thing, Mr.
Dondero prominently opposed certainactions taken by the Debtor through its CEO and Independent
Board including: (a) objecting to a significant settlement that the Debtor had reached in court-

ordered mediation’ with creditors Acis Capital Management and Josh and Jennifer Terry (the “Acis

" The court appointed Retired Bankruptcy Judge Allan Gropper, S.D.N.Y., and Attorney Sylvia Mayer, Houston,
Texas (bothwith the American Arbitration Association), to be co-mediators over multiple disputes in the Bankruptcy
Case, including the Acis dispute. The co-mediators, among other things, attempted to mediate disputes/issues with
Mr. Dondero.
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Settlement’”)—which settlement helped pave the way toward a consensual Chapter 11 plan, and (b)
pursuing, through one of his family trusts (the Dugaboy Investment Trust), a proof of claim alleging
that the Debtor (including Mr. Seery) had mismanaged one of the Debtor’s subsidiaries, Highland
Multi Strategy Credit Fund, L.P. (“MSCF”’) with respect to the sale of certain of its assets during
the bankruptcy case (in May of 2020).8 The Debtor’s Independent Board and management
considered these two actions to create a conflict of interest— if Mr. Dondero was going to litigate
significant issues against the Debtor in court, that was his right, but he could not continue to work
forthe Debtor (amongotherthings, havingaccessto its computers and office space) while litigating
these issues with the Debtor in court.

But the termination of his employment was not the end of the friction between the Debtor
and Mr. Dondero. In fact, literally a week after his termination, litigation posturing and disputes
began eruptingbetween Mr. Dondero and certain Non-Debtor Dondero-Related Entities, on the one
hand, and the Debtor on the other.

At the presenttime, 11 adversary proceedings have been filed related to this bankruptcy
case involving Non-Debtor Dondero-Related Entities. Additionally, Non-Debtor Dondero-Related
entities have filed 11 appeals of bankruptcy court orders. Non-Debtor Dondero-Related entities
have begun filing lawsuits relating to the bankruptcy case in other fora that are the subject of
contempt motions.

I1. The Non-Debtor Dondero-Related Entities.

The following are the Non-Debtor Dondero-Related Entities encompassed by this Order

and their known counsel®:

8See, e.g., Proof of ClaimNo. 177 and DE # 1154.

® There are three other entities that the court is not including in this Order at this time, since, although they have
appeared in the past, they are no longeractive in the casebecause of either resolving issues with the Debtor or other
reasons: (a) Highland CLO Funding Ltd. (previously represented by the law firm of Kingand Spaulding); (b) Hunter

6
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A. James D. Dondero

Mr. Dondero has had three law firms representing him in the bankruptcy proceedings: Bonds
Ellis Eppich Schafer Jones LLP; Stinson L.L.P.; and Crawford Wishnew Lang.

As earlier mentioned, Mr. Dondero has three pending proofs of claim that are unliquidated,
contingentclaims. Each of these claims state that Mr. Dondero would “update his claim in the next
ninety days.” Ninety days has long-since passed since those proofs of claim were filed and Mr.
Dondero has not updated those claims to this court’s knowledge. While this court is unclear what
the alleged amount of Mr. Dondero’s three unliquidated, contingent proofs of claim might be, the
court takes judicial notice that the Debtor has filed an adversary proceeding (Adv. Proc. # 21 -
3003) alleging that Mr. Dondero is liable to three bankruptcy estate on three demand notes, on
which the total amount due and owing is $9,004,013.07. Mr. Dondero has also been sued along
with CLO Holdco, Grant Scott, Charitable DAF Holdco, Charitable DAF Fund, Highland Dallas
Foundation, and the Get Good Trust for alleged fraudulent transfers in Adv. Proc. # 20-3195.

As far as equity interests in the Debtor, the Debtor is a Delaware limited partnership. The
general partner is named Strand Advisors, Inc. (“Strand”). Mr. Dondero owns 100% of Strand
Advisors, Inc. (“Strand”), the Debtor’s general partner, but gave up control of Strand pursuant to
a court-approved corporate governance agreement reached in this case in January 2020, to which
Mr. Dondero agreed. As of the Petition Date, the Debtor’s limited partnership interests were held:
(@) 99.5% by an entity called Hunter Mountain Investment Trust; (b) 0.1866% by The Dugaboy
Investment Trust (Mr. Dondero’s family trust—described below), (¢) 0.0627% by the retired co-
founder ofthe Debtor, Mark Okada, personally and through family trusts, and (d) 0.25% by Strand.

These limited partnership interests were in three classes (Class A, Class B, and Class C). The

Mountain Trust (previously represented by Sullivan Hazeltine Allinson and Rochelle McCullough); and (c) NexBank
(previously represented by Alston & Bird).
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Class A interests were held by The Dugaboy Investment Trust, Mark Okada, and Strand. The
Class B and C interests were held by Hunter Mountain Investment Trust and Hunter Mountain.
The significance of this is that the Class A limited partnership interests are junior in priority of
distribution to the Debtor’s Class B and Class C limited partnership interests. The Class A interests
are also junior to all other claims filed against the Debtor. And, of course, Mr. Dondero’s recovery
on his equity interestin Strand is junior to any claims against Strand itself. Consequently, before
Mr. Dondero can recover on his indirect equity interest, the Debtor’s estate must be solvent,
priority distributions to Class B and Class C creditors must be satisfied, and all claims against
Strand must be paid.

B. The Dugaboy Investment Trust (“Dugaboy”’) and Get Good Nonexempt Trust (“Get
Good”)

The Dugaboy and Get Good Trusts are represented by the law firm Heller Draper & Horn.

Mr. Dondero is the beneficiary of Dugaboy and the settlor of Get Good (and family members
are the beneficiaries). It has been represented in pleadings that Get Good is a trust established
under the laws of the State of Texas. It has been represented in pleadings that Dugaboy is a trust
established under the laws of the State of Delaware. At least as of the Petition Date, an individual
named Grant Scott (a long-time friend of Mr. Dondero’s, who is a patent lawyer and resides in
Colorado) is the trustee of both. Mr. Dondero’s sister may also be a trustee of Dugaboy.

As mentioned above, Dugaboy owns a 0.1866% of the Class A junior limited partnership
interest in the Debtor.

Get Good has filed a proof of claim in this Bankruptcy Proceeding (submitted by Grant Scott).
Dugaboy has filed several proofs of claim in this Bankruptcy Proceeding (all were submitted by
Grant Scott). The court is not aware of the nature or amount of these claims, except the court has

been apprised that: (a) one Dugaboy proof of claim alleges that Highland is obligated on a debt
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owed to Dugaboy by an entity known as Highland Select, allegedly because Highland is Highland
Select’s general partner and might also be its alter ego; and (b) another proof of claim asserts
postpetition mismanagement by the Debtor of assets of one or more Debtor subsidiaries. While
the court knows nothing about the Get Good proof of claim, it does know that the Get Good Trust
(along with others, including Grant Scott) has been sued for alleged fraudulent transfers in an
adversary proceeding in this case (Adv. Proc. # 20-3195)—which may affect the allowability of
its proof of claim.

C. Highland Capital Management Fund Advisors, L.P. (“HCMFA ") and NexPoint Advisors,
L.P. (“NPA”) (sometimes collectively referred to as the “Advisors”)

These entities have been represented by the K&L Gates law firm at times and currently are
represented by the law firm of Munsch Hardt Kopf & Harr. The entities are registered investment
advisors that previously had shared services agreements with the Debtor.

It hasbeen represented that Mr. Dondero directly or indirectly ownsand/or effectively controls
each of the Advisors. He is the President of each of them.

It is the court’s understanding that both of these entities withdrew their original proofs of claim.
However, the Advisors filed an application for an administrative expense claim on January 24,
2021, relating to services the Advisors allege the Debtor did not perform under a shared services
agreement. The Debtor has since filed an objection to the claim and the matter is set for trial on
September 28, 2021. Further, the Debtor has filed an adversary proceeding (Adv. Pro. # 21-3004)
alleging that HCMFA owes the Debtor an aggregate of $7,687,653.07 pursuant to two promissory
notes and the Debtor has filed an adversary proceeding (Adv. Pro. # 21-3005) alleging that NPA

owes the Debtor $23,071,195.03 pursuant to a promissory note.
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D. Highland Fundsland itsseries Highland Healthcare Opportunities Fund, Highland/iBoxx
Senior Loan ETF, Highland Opportunistic Credit Fund, and Highland Merger Arbitrage
Fund, Highland Funds Il and its series Highland Small-Cap Equity Fund, Highland
Socially Responsible Equity Fund, Highland Fixed Income Fund, and Highland Total
Return Fund, NexPoint Capital, Inc., NexPoint Strategic Opportunities Fund, Highland
Income Fund, Highland Global Allocation Fund, and NexPoint Real Estate Strategies
Fund

These entities are represented by the K&L Gates law firm. They are apparently each managed

by the Advisors and these funds are specifically managed by Mr. Dondero as portfolio manager.
The court has no idea who owns these companies (assuming they should be regarded as
separate companies). The court does not know which, if any of them, have filed proofs of claims.

E. Charitable DAF Holdco, Ltd. (“DAF Holdco”), Charitable DAF Fund, LP (“DAF”),
Highland Dallas Foundation, Inc., (“Highland Dallas Foundation”)

These entities are represented by the law firms of Kelly Hart Pitre and Sbaiti & Company
PLCC.

It has been represented to the court that the DAF is managed by DAF Holdco, which is the
managing member of the DAF. It has further been represented to the court that DAF Holdco is
owned by three different purported charitable foundations: Highland Dallas Foundation, Inc.,
Highland Santa Barbara Foundation, Inc., and Highland Kansas City Foundation, Inc.
(collectively, the “Highland Foundations™). DAF Holdco is an exempted company incorporated
in the Cayman Islands. Grant Scott has apparently, until recently, served as its managing member.
The DAF is an exempted company incorporated in the Cayman Islands. Highland Dallas
Foundation is a Delaware nonprofit, nonstock corporation.

Mr. Dondero is the president and one of the three directors of each of the Highland
Foundations. Apparently, Grant Scott was recently replaced by a former Highland employee
named Mark Patrick (who is now an employee of Skyview Group, an entity created by former

Highland employees). Although the Debtor is the non-discretionary investment advisor to the

10
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DAF, the Debtor does not have the right or ability to control or direct the DAF or CLO Holdco.
Instead, the DAFtakes and considers investmentand paymentadvice fromthe Debtor, butultimate
decisions are in the control of Mr. Patrick, presumably at Mr. Dondero’s direction.

The court is not aware whether these entities have filed proofs of claim. However, they, along
with Messrs. Dondero and Scott, CLO Holdco and the Get Good have been sued for fraudulent
transfers in Adv. Proc. # 20-3195.

F. CLO Holdco, Ltd.

This entity was previously represented by the law firm of Kane Russell Coleman & Logan and
more recently is represented by the law firm of Sbaiti & Company PLLC.

CLO Holdco is a wholly owned and controlled subsidiary of the DAF. CLO Holdco is an
exempted company incorporated in the Cayman Islands. CLO Holdco has filed two proofs of
claim in this Bankruptcy Proceeding. Both proofs of claim were submitted by Grant Scott in his
capacity as Director of CLO Holdco.

CLO Holdco, along with Messrs. Dondero and Scott, DAF Holdco, DAF Fund, Highland
Dallas Foundation, and the Get Good have been sued for fraudulent transfers in Adv. Proc. # 20-
3195.

G. NexPoint Real Estate Finance Inc., NexPoint Real Estate Capital, LLC, NexPoint
Residential Trust, Inc., NexPoint Hospitality Trust, NexPoint Real Estate Partners, LLC,
NexPoint Multifamily Capital Trust, Inc., VineBrook Homes, Trust, Inc., NexPoint Real
Estate Advisors, L.P., NexPoint Real Estate Advisors IlI, L.P., NexPoint Real Estate
Advisors Il1, L.P., NexPoint Real Estate Advisors IV, L.P., NexPoint Real Estate Advisors
V, L.P., NexPoint Real Estate Advisors VI, L.P., NexPoint Real Estate Advisors VII, L.P.,
NexPoint Real Estate Advisors VIII, L.P., and any funds advised by any of the foregoing
and any of their subsidiaries (sometimes collectively referred to as “NPRE”)

These entities are represented by the law firm of Wick Phillips Gould & Martin, LLP.
The entity known as HCRE Partners, LLC (n/k/a NexPoint Real Estate Partners, LLC) is

alleged to owe the Debtor over $11 million pursuant to five promissory notes (as asserted in Adv.

11
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Pro. # 21-3007). The court understandsthis same entity has filed a proof of claim relating to its
alleged interest in “SE Multifamily Holdings, LLC,” which has been objected to and has not been
resolved.

The court has no idea who owns or manages these companies or what exact function they play
in the Highland complex of companies. The court does not know anything about the substance of
the proof of claims.

H. Highland Capital Management Services, Inc.

This entity appears to be represented by both Wick Phillips Gould & Martin, LLP (which also
represents NPRE) and Stinson L.L.P. (which also sometimes represents Mr. Dondero personally).
This entity earlier filed two proofs of claim that were objected to and disallowed. Also, this
entity is alleged to owe the Debtor approximately $7.7 million pursuant to five different
promissory notes (asasserted in Adv.Pro.#21-3006). The courthas no ideawho owns or manages
this company or what exact function it plays in the Highland complex of companies.
IV. Disclosure Requirement
Accordingly, in furtherance of this court’s desire to be more clear about the standing of
various of these entities, and to assess whether their interests may be sufficiently aligned, in some
circumstances, so asto require jointpleadings (rather than have a proliferation of similar pleadings)
it is hereby ORDERED that:
Within 21 days of the entry of this Order, the Non-Debtor Dondero-Related Entities named
in this Order shall file a Notice in this case disclosing thereon: (a) who owns the entity (showing

percentages);1° (b) whether Mr. Dondero or his family trusts have either a direct or indirect

10 With regard to any minor childrenwho may be beneficiaries of trusts, actual names should not be used (Child 1,
Child 2, etc. would be sufficient).
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ownership interest in the entity and, if so, what percentage of ultimate ownership; (c) who are the
officers, directors, managers and/or trustees of the Non-Debtor Dondero-Related Entity; and (d)
whether the entity is a creditor of the Debtor (explaining in reasonable detail the amount and
substance of its claims).

### End of Order ###

13
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Davor Rukavina, Esq.

Texas Bar No. 24030781

Julian P. Vasek, Esq.

Texas Bar No. 24070790

MUNSCH HARDT KOPF & HARR, P.C.
500 N. Akard Street, Suite 3800

Dallas, Texas 75202-2790

Telephone: (214) 855-7500

Facsimile: (214) 978-4375

COUNSEL FOR NEXPOINT ADVISORS, L.P. AND
HIGHLAND CAPITAL MANAGEMENT FUND ADVISORS, L.P.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
In re: $
§
HIGHLAND CAPITAL MANAGEMENT, § Chapter Il
- g Case No. 19-34054-sgjl |
Debtor. §

RESPONSE OF THE ADVISORS TO ORDER REQUIRING DISCLOSURES

COME NOW NexPoint Advisors, L.P. (“NexPoint”) and Highland Capital Management
Fund Advisors, L.P. (“HCMFA,” with NexPoint, the “Advisors™), and file this their Response to
Order Requiring Disclosures (the “Order”), entered by the Court sua sponte in the above styled

and numbered Chapter 11 bankruptcy case (the “Bankruptcy Case”) of Highland Capital

Management, L.P. (the “Debtor”), respectfully stating as follows:

I THE ADVISORS HAVE CLEAR STANDING

1. The Court appears to question the standing of the Advisors with respect to past,
present, and potentially future actions. The Court also appears to believe that the Advisors
“frequently file lengthy and contentious pleadings,” while the mere fact of the Order implies that
the Advisors have been opaque regarding their ownership and control. Respectfully, any concerns

along these lines are not warranted.
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2. First, the Advisors are expressly named as parties enjoined by the Fifth Amended
Plan of Reorganization of Highland Capital Management, L.P. (As Modified) (the “Plan”).
“Enjoined Parties” under the Plan is defined as including any “Related Entity.” Plan at p. 8.
“Related Entity” includes “affiliates” of the Debtor and any entity on the “Related Entity List.”
Plan at p. 14. This list is filed as a Plan Supplement, see Plan at p. 14, and it includes both
Advisors. See Docket No. 1811-9 at pp. 9 and 12.

3. As the Advisors are both subject to the Plan’s injunctions, the Advisors have
unquestionable standing to seek relief from the Plan, including objecting to the Plan, appealing the
Plan, and seeking to stay the Plan. See, e.g., Samnorwood Indep. Sch. Dist. v. Tex. Educ. Agency,
533 F.3d 258, 265 (5th Cir. 2008) (“a third party ha[s] standing to appeal an injunction which
adversely affects its interest, even when it was not a party to the litigation”). Thus, even if the
Advisors did not have a direct economic interest under the Plan—a point on which the Court
focused—the fact that the Plan enjoined them and took from them the rights they otherwise had
conferred standing. As the Advisors informed the Court, if they were not being enjoined under
the Plan from advising their clients to take certain actions, or causing their clients to take certain
actions, which they believed to be necessary and proper pursuant to their own fiduciary duties, and
if the Plan was not exculpating various persons, including of their fiduciary duties to the Advisors
and their clients, then the Advisors would not have contested the Plan. The Plan need not have
enjoined the Advisors or provided broad exculpations, but it did, and the Advisors should not be
faulted for contesting and continuing to contest the Plan.

4. Next, the Debtor has filed four adversary proceedings against the Advisors. It was
the Debtor who filed these, and sought preliminary injunctive relief and mandatory final
injunctions. The Advisors have reasonably and lawfully defended themselves against the Debtor’s

claims and causes of action. That is not vexatiousness of any kind.
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5. On January 6, 2021, the Debtor filed a complaint against the Advisors and others,
thereby initiating Adversary Proceeding No. 21-03000. The Debtor alleged that the Advisors and
others tortiously interfered with contracts and violated the automatic stay, and the Debtor sought
a preliminary injunction preventing the Advisors and others from seeking to remove the Debtor as
the manager of various third-party CLOs. The Advisors agreed to a continuing temporary
restraining order and the matter has been settled, subject to an imminent 9019, with the Debtor
dismissing with prejudice all of its claims against the Advisors and the Advisors agreeing that they
are controlled by Mr. Dondero—something they have always admitted. That the Debtor is
dismissing these claims without any settlement payment demonstrates that these claims were
always baseless. The Advisors had the right and standing to defend themselves and the interests
of their clients, and they acted reasonably throughout.

6. Next, the Debtor filed separate adversary proceedings against each of the Advisors,
seeking monetary damages for amounts allegedly owing under promissory notes. On January 22,
2021, the Debtor filed its complaint against HCMFA, thereby initiating Adversary Proceeding No.
21-03004, seeking damages of at least $7,687,653.07 under alleged promissory notes. Also on
January 22, 2021, the Debtor filed its complaint against NexPoint, thereby initiating Adversary
Proceeding No. 21-03005, seeking damages of at least $23,071,195.03. The Advisors deny any
liability and have asserted various affirmative defenses. The Advisors have the right and standing
to defend themselves, and have been so doing. The Court recently agreed that the reference for
these adversary proceedings will have to be withdrawn, over the Debtor’s objection. The Advisors
will note that the Debtor argued that this Court could try these promissory note suits under section
542 of the Bankruptcy Code, a proposition rejected by this Court on multiple occasions before and
by most of the case law. It was the Debtor that forced a contested hearing on what should have

been, respectfully, an obvious issue and an obvious conclusion.
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7. Next, the Debtor filed a fourth adversary proceeding against the Advisors, seeking
unspecified contract damages but, more importantly, seeking an exotic, if not unprecedented,
mandatory injunction. The Debtor filed this Complaint on February 17, 2021, thereby initiating
Adversary Proceeding No. 21-03010. The Debtor convinced the Court of an emergency, and an
emergency, all-day trial was held on the mandatory injunction action on six days’ notice. Even
though it was reasonably clear to the Debtor that there was no issue and any issue was moot, the
Debtor proceeded with its case, at the conclusion of which the Court denied the injunction as moot.
The Advisors had every right and standing to contest this action, and they were proven right. It
was the Debtor that chose to force an all-day hearing on an issue that never existed, never was an
emergency, and was moot even under the Debtor’s allegations.

8. Separately, as the Court noted in the Order, the Advisors have filed an application
for allowance of administrative claims of approximately $14 million, resulting from postpetition
overpayments under shared service agreements between the Advisors and the Debtor. See Docket
No. 1826. The Advisors’ points and arguments are simple: the Debtor billed the Advisors for
many employees under shared services agreements, who were actually no longer employed by the
Debtor and could not have been providing the Advisors with any services, while the Advisors paid
for these services without return value and in violation of the contracts. The Debtor contests the
allowance of these claims and the Court will decide the claims in due course. The Advisors have
the right and standing to prosecute these administrative claims, which claims are neither absurd,
baseless, nor without prima facie evidence.

9. Finally, NexPoint has acquired the prepetition (and potentially postpetition) claims
of various former employees of the Debtor, who are now employed by NexPoint or by a staffing
company engaged by NexPoint. These employees are: Bhawika Jain, Michael Beispiel, Sang

Kook (Michael) Jeong, Phoebe Stewart, and Sahan Abayaratha. See Docket Nos. 2044, 2045,
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2046, 2047, and 2266. The amount of these employees’ claims is not yet known, and remains
subject to ongoing discovery. While the Debtor has objected to these employee claims, see Docket
No. 2059, that objection has yet to be sustained. And, while the details are not clear to NexPoint,
at least for Plan voting purposes the Court estimated the claims of these employees at $1 each. In
any event, as the holder of prepetition claims, which have yet to be disallowed, NexPoint has full
standing in the Bankruptcy Case the same as any creditor. And, since even the Court estimated
these claims at some amount, the claims are neither absurd, baseless, nor without prima facie
evidence.

10.  As defendants in four lawsuits, it cannot be suggested that the Advisors lacked
standing to defend themselves. As parties subject to this Court’s permanent injunctions, they have
the standing to contest those injunctions. As counterparties to executory contracts with the Debtor,
which were only terminated at the end of February, 2021, the Advisors were also “parties-in-
interest” in the Bankruptcy Case, separate and apart from being creditors. See, e.g., In re Suffolk
Reg’l Off-Track Betting Corp., 426 B.R. 397 (Bankr. E.D.N.Y. 2011). As a “party-in-interest,”
the Advisors “may raise and may appear and be heard on any issue in a case under this chapter,”
at least until the rejection of the shared services agreements. 11 U.S.C. § 1109(b). As unsecured
and as postpetition administrative creditors—with claims that have not been disallowed or paid—
the Advisors have full standing for all matters in the Bankruptcy Case due to their unsatisfied
pecuniary interests. See, e.g., In re Mandel, 2016 U.S. App. LEXIS 4274 (5th Cir. 2016) (holding
that pecuniary interest confers bankruptcy standing); In re Gulley, 436 B.R. 878, 892 (Bankr. N.D.
Tex. 2010) (“a mortgage servicer has standing to participate in a debtor’s bankruptcy case by virtue
of its pecuniary interest in collecting payments under the terms of a note”).

11. The Court was correct in previously holding that the Advisors had standing, and

there is no legal or factual ground to reconsider that ruling. Furthermore, the interests of the
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Advisors are different from various of the other entities affiliated with Mr. Dondero. As the Court
knows, the Advisors are fiduciaries to many third-party clients. The injunctions on the Advisors
place the Advisors in a difficult position that other entities affiliated with Mr. Dondero do not have.
The Advisors’ postpetition claims are based on executory contracts under which they paid tens of
millions of dollars to the Debtor—something that other entities affiliated with Mr. Dondero did
not do. The Advisors’ prepetition claims are based on claims acquired from former employees,
something that is categorically different from the claims of other entitles affiliated with Mr.
Dondero. Other than on plan related matters, the Advisors do not believe that there are at present,
or are likely to be in the future, contested matters and motion practice that would be suitable for
combined pleadings with other entities affiliated with Mr. Dondero, and the Advisors would object
to any such proposal or requirement.'

II. DISCLOSURES

HCMFA is owned by the following:

(1) Strand Advisors X VI, Inc., general partner with a 1% interest;
(i1) Highland Capital Management Services, Inc., limited partner with a 89.6667% interest; and
(ii1) Okada Family Revocable Trust, limited partner with a 9.3333% interest.

HCMFA is managed by its general partner, Strand Advisors X VI, Inc., which is managed by the
following:

(1) James Dondero, Director

(i) Dustin Norris, Executive Vice President

(ii1) Frank Waterhouse, Treasurer

(iv) Will Mabry, Assistant Treasurer

(v) Stephanie Vitiello, Secretary

(vi) Jason Post, Chief Compliance Officer/Anti-Money Laundering Officer

! Finally, and respectfully, the Advisors would note the seeming inequity in requiring detailed

disclosures from the Advisors, implying that the Advisors had acted inappropriately, while apparently relieving the
Debtor of its obligations (or not enforcing those obligations) under Bankruptcy Rule 2015.3 regarding tens or hundreds
of millions of dollars of indirect value in the estate at the same hearing. Just as the Debtor forced contested hearings
against the Advisors (losing several), yet labeled the Advisors “vexatious” and “Dondero Tentacles,” so too the Court
appears to be applying a different standard of disclosure to the Advisors than to the Debtor
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Strand Advisors X VI, Inc. is owned 100% by James Dondero.

Highland Capital Management Services, Inc. is owned 75% by James Dondero and 25%
by Mark Okada.

Highland Capital Management Services, Inc. is managed by the following:

(i) James Dondero, Director

(i1) James Dondero, President
(i11) Scott Ellington, Secretary
(iv) Frank Waterhouse, Treasurer

It is not known who is interested in the Okada Family Revocable Trust, but it is not believed
to be James Dondero or any of his family and is believed instead to me Mr. Mark Okada
and his family members.

HCMFA is a postpetition creditor of the Debtor, holding an administrative claim together with
NexPoint in the combined amount of approximately $14 million, which amount has not been
broken down between HCHFA and NexPoint, pending discovery. The claim has been objected to
and neither allowed nor disallowed as of this filing.

HCMFA is not a prepetition creditor of the Debtor.
NexPoint is owned by the following:

(1) NexPoint Advisors GP, LLC, general partner with 1% ownership; and
(i1) The Dugaboy Investment Trust, limited partner with 99% ownership.

NexPoint is managed by its general partner, NexPoint Advisors GP, LLC, which is managed by
the following:

(i) James Dondero, Member

(i1) James Dondero, President

(ii1) Dustin Norris, Executive Vice President

(iv) Frank Waterhouse, Treasurer

(v) Will Mabry, Assistant Treasurer

(vi) Stephanie Vitello, Secretary

(vii) D.C. Sauter, General Counsel

(viii) Jason Post, Chief Compliance Officer/Anti-Money Laundering Officer

NexPoint Advisors GP, LLC is owned 100% by James Dondero.
The Dugaboy Investment Trust is affiliated with Mr. Dondero and, as it will be filing its
own disclosure pursuant to the Order, the Advisors would respectfully refer the Court to

said disclosure.

NexPoint is a postpetition creditor of the Debtor, holding an administrative claim together with
HCMFA in the combined amount of approximately $14 million, which amount has not been
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broken down between HCHFA and NexPoint, pending discovery. The claim has been objected to
and neither allowed nor disallowed as of this filing.

NexPoint is a prepetition creditor of the Debtor by virtue of having acquired five (5) former
employee claims, as identified above. The amount of these claims is not known, as this depends,
in part, on certain “award letters” issued by the Debtor that have not been produced in discovery
yet, pending confirmation from the employees that the same may be released to NexPoint. The
claims have been objected to and neither allowed nor disallowed as of this filing.

RESPECTFULLY SUBMITTED this 9th day of July, 2021.
MUNSCH HARDT KOPF & HARR, P.C.

By: /s/ Davor Rukavina
Davor Rukavina, Esq.
Texas Bar No. 24030781
Julian P. Vasek, Esq.
Texas Bar No. 24070790
3800 Ross Tower
500 N. Akard Street
Dallas, Texas 75201-6659
Telephone: (214) 855-7500
Facsimile: (214) 855-7584
Email: drukavina@munsch.com

COUNSEL FOR HIGHLAND CAPITAL
MANAGEMENT FUND ADVISORS, L.P. AND
NEXPOINT ADVISORS, L.P.
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