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Case No. 22-10983

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

In the Matter of: Highland Capital Management, L.P.,
Debtor

The Dugaboy Investment Trust,
Appellant

V.

Highland Capital Management, L.P.,
Appellee

RECORD EXCERPTS TO THE OPENING BRIEF OF
APPELLANT, THE DUGABOY INVESTMENT TRUST

Appeal from the United States District Court for
The Northern District of Texas, Dallas Division,
Honorable Brantley Starr; USDC No. 3:21-cv-01295-X

Douglas S. Draper, Esq.
HELLER, DRAPER & HORN, L.1..C.
650 Poydras Street, Suite 2500
New QOrleans, LA 70130
Telephone: (504) 299-3300
Facsimile: (504) 299-3399

Attorneys for Appellant,
The Dugaboy Investment Trust
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APPEAL BKAPP,CLOSED,RAMIRE

z U.S. District Court
Northern District of Texas (Dallas) CIVIL.
DOCKET FOR CASE #: 3:21-cv-01295-X

The Dugaboy Investment Trust and Get Good Trust et al v.
Highland Capital Management LP
Assigned to: Judge Brantley Starr

Case in other court: BK Court, 19-34054-sgj11

Cause: 28:0158 Notice of Appeal re Bankruptcy Matter (BA

Debtor

Date Filed: 06/06/2021
Date Terminated: 09/22/2022
Jury Demand: None

Nature of Suit: 422 Bankruptey: Appeal 28
UsC 158

Jurisdiction: Federal Question

Highland Capital Management LP represented by Gregory V Demo

Pachuliski Stang Ziehl & Jones LLP
780 Third Avenue, 34th Fioor
New York, NY 10017
212-561-7700

Fax: 212-561-7777

Email: gdemo@pszjlaw.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Bar Status: Not Admitred

Jeffrey N Pomeraniz

Pachuiski Stang Ziehl & Jones LLP
10100 Santa Monica Blvd

13th Floor

Los Angeles, CA 90067

. 310-227-6910

Fax: 310-201-0760

Email: jpomerantz@pszjlaw.com
PRO HAC VICE

ATTORNEY TO BE NOTICED
Bar Status: Not Admitied

John A Morris

Pachulski Stang Ziehl & Jones LLP
780 Third Avenue, 34th Floor
New York, NY 10017-2024
212-561-7700

Fax: 212-561-7777

Email: jmorris@pszjiaw.com

PRO HAC VICE

ATTORNEY TQ BE NOTICED

Bar Status: Not Admitred

22-10983.1



Case: 22-10983  Document: 00516577528 Page: 5 Date Filed: 12/13/2022

Jordan A Kroop

Pachulski Stang Ziehl & Jones LLP
780 Third Avenue, 34tk Floor
New York, NY 10017
212-561-7734

Fax: 212-561-7777

Email: Jkroop@pszjlaw.com
ATTORNEY TO BE NOTICED

Bar Status: Not Admitted

Melissa S Hayward

Hayward PLLC .
10501 N Central Expressway, Suite 106
Dallas, TX 75231

972-755-7100

Fax: 972-755-7104

Email: mhayward{@haywardfirm.com

ATTORNEY TO RE NOTICED

Bar Status: Admitied/In Good Standing

Robert J Feinstein

Pachulski Stang Ziehl & Jones LLP
780 Third Ave

34th Floor

New York, NY 10017
212-561-7700

Fax: 212-561-7777

Email: rfeinstein@pszjlaw.com
PRO HAC VICE

ATTORNEY TO BE NOTICED
Bar Starus: Not Admitted

Appellant

The Dugaboy Investment Trust represented by Douglas Draper
Heller, Draper & Horn, L.L.C.
650 Poydras Street

New Orleans, LA 70130
504-299-3300

Fax: 504-299-3369

Email: ddraper@hellerdraper.com
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED
Bar Status: Not Admirted

Greta M Brouphy

Heller Draper & Horn LLC
650 Poydras St

Suite 2500

New Orleans, TX 70130
504-299-3300

22-10983.2
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Bar Status: Not Admitted

Leslie A Colling

Heller Draper & Horn LLC

650 Poydras St

Suite 2500

New Orleans, LA 70130
504-299-3300

Fax: 504-299-3369

Email: Icollins@helierdraper.com
ATTORNEY TO BE NOTICED
Bar Status: Not Admitied

Michael E Landis

Heller Draper & Homn LLC
65G Poydras Street, Suite 2500
New Orleans, LA 70130
504-299-3300

Fax: 504-299-3399

Bar Status: Not Admitted

Michael J Lang

Crawford Wishnew & Lang

1700 Pacific Avenue

Suite 2390

Dallas, TX 75201

214-817-43500

Fax: 214-817-4509

Email: mlang@cwl.law

ATTORNEY TO BE NOTICED

Bar Status: Admitted/In Good Standing

Gregory V Demo

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Bere Starus: Not Admitted

Ira D Kharasch

Pachulski Stang Ziehl & Jones LLP

10100 Santa Mortica Boulevard, 13th Floor
Los Angeles, CA 90067

310-277-6910

Bar Status: Not Admitted

Jeffrey N Pomerantz
(See above for address)
PRO HAC VICE

22-10983.3
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ATTORNEY IO BE NCGTICED
Bar Status: Not Admitted

John A Morris

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED
Bar Status: Not Admitted

Jordan A Kroop

(See above for address)
ATTORNEY TC BE NQTICED
Bar Starus: Not Admirted

Melissa § Hayward

{See above for address)

ATTORNEY TO BE NOTICED

Bar Status: Admitted/In Good Standing

Zachery Z. Anunable
Hayward PLLC
10501 N Central Expressway, Suite 106
Dallas, TX 75231
972-755-7108
Fax: 072-755-7110
Email: zannable@haywardfirm.com
ATTORNEY TG BE NOTICED
Bar Status: Admitted/In Good Standing

represented by Stacey G Jernigan

US Bankruptey Court

Chambers of Judge Stacey G C

Jernigan

1100 Commerce St

Room 1254

Dallas, TX 75242-1496

2314-753-2040

Email: sgj_settings@txnb.uscourts.gov

PRO SE
V.
Notice Only
Case Admin Sup represented by Case Admin Sup
Email: txnb_appeals@txnb.uscourts.gov
PRO SE
Date Filed Docket Text
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06/06/2021

Pursuant to Fed. R. Bankr. P. 8003(d), the bankruptcy clerk has transmitted the
netice of appeal filed in bankruptey case number 19-34054 and the notice of
appeal has now been docketed in the district court in case 3:21-cv-1295. (The
filing fee has been paid in the Bankruptey Court.) Pursuant to Fed. R, Bankr, P.
8009, before the record on appeal can be assembled and filed in the district
court, designations of items to be included in the record on appeal and
statements of issues must be filed in the bankruptey case. If a sealed document
is designated, the designating party must file 2 motion in the district court case
for the document to be accepted under seal.

See also District Court Local Bankruptey Rule 8012.1. Uniess exempted, attomeys
who are not admitted to practice in the Northern District of Texas must seek
admission promptly. Forms and Instructions found at www.txnd.uscourts.gov, or by
clicking here: Attorney Information - Bar Membership. If admission requirements
are not satisfied within 21 days, the clerk will notify the presiding judge.
(Attachments: # 1 (p.9) Notice of appeal and supporting documents) (Whitaker
TXNE, Shenigua) (Entered: 06/06/2021)

06/07/2021

New Case Notes: A filing fee has been paid. (ykp) (Entered: 06/07/2021)

06/16/2021

2(p.67)

Appiication for Admission Pro Hac Vice with Certificate of Good Standing (Filing
fee $100; Receipt number 0539-11981010) filed by The Dugaboy Investment Trust
and Get Good Trust (Attachments: # 1 (p.9) Proposed Order, # 2 (p.67) Affidavit(s))
(Draper, Douglas) (Entered: 06/16/2021)

06/16/2021

A2

L]

MOTION to Waive Local Counsel Requirement filed by The Du gaboy Investment
Trust and Get Geod Trust. (Draper, Douglas) Modified linkage and text on
6/17/2021 (mjr). (Entered: 06/16/2021)

06/17/2021

ELECTRONIC ORDER denying 3 (p.72) Metion to Waive Local Counsel
Requirement. The Court DENIES The Dugaboy Investment Trust and Get Good
Trust's Motion to Waive Local Counsel Requirement 3 (p.72) . The Dugaboy
Investment Trust and Get Good Trust must designate local counsel by July 17, 2021 -
in accordance with Local Rule 83.10. (Ordered by Judge Brantley Starr on
6/17/2021) (chmb) (Entered: 06/17/2021)

07/09/2021

5(p.76

Application for Admission Pro Hac Vice with Certificate of Good Standing (Clerk
Note: Filer states no fee is to be collected due to prior payment or waiver by MO 16
or prior order.) filed by The Dugaboy Investment Trust and Get Good Trust
(Attachments: # 1 (p.9) Certificate of Good Standing) (Draper, Douglas) (Entered:
07/09/2021)

07/12/2021

6 (p.80

Application for Admission Pro Hac Viee with Certificate of Good Standing (Filing

Fee: $100.00; Receipt No. 0539-11980938) filed by The Dugaboy Investment Trust
end Get Good Trust (Attachments: # 1 (p.9) Certificate of Good Standing) (Draper,

Douglas) Modified fee text on 7/13/2021 (jmg). (Entered: 07/ 1272021)

22-16983.5
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07/13/2021

ELECTRONIC ORDER denying 2 (p.67) Application for Admission Pro Hac Vice
of Douglas S Draper. (Ordered by Judge Brantley Starr on 7/ 13/2021) {chmb)
(Entered: 07/13/2021)

Q7/13/2021

-| ELECTRONIC ORDER granting 5 (n.76) Application for Admission Pro Hac Vice

of Douglas S Draper. Important Reminder: Unless excused for cause, an attorney
who is not an ECF user must register within 14 days of the date the attorney appears
in a case pursuant to LR 5.1(f) and LCrR 49.2(g). (Ordered by Judge Brantiey Starr
on 7/13/2021} (chmb) (Entered: 07/13/2021)

07/13/2021

ELECTRONIC ORDER denying as moot 6 (p.80) Application for Admission Pro
Hac Vice of Douglas § Draper. (Ordered by Judge Brantley Starr on 7/13/2021)
(chmb) (Entered: 07/13/2021)

07/16/2021

84

Application for Admission Pro Hac Vice with Certificate of Good Standing (Filing
fee $100; Receipt number 0559-12058064) filed by Highland Capital Management
LP (Attachments: # 1 (p.9) Certificate of Good Standing)Attorney Jeffrey N
Pomerantz added to party Highland Capital Management LP(pty:dbpos) (Pomerantz,
Jeffrey) (Entered: 07/16/2021)

07/16/2021

5.90

Application for Admission Pro Hac Vice with Certificate of Good Standing (Filing
fee $100; Receipt number 0539-12058134) filed by Highland Capital Management
LP (Attachments: # 1 (p.9) Certificate of Good Standing)Attorney Robert J Feinstein
added to party Highland Capital Management LP(pty:dboos) (Feinstein, Robert)
(Entered: 07/16/2021)

07/19/2021

12

ELECTRONIC ORDER granting 10 (p.84) Application for Admission Pro Hac Vice
of Jeffrey N. Pomerantz. Important Reminder: Unless excused for cause, an aftorney
who is not an ECF user must register within 14 days of the date the attorney appears
in a case pursuant to LR 5.1(f) and L.CrR 49.2(g). (Ordered by Judge Brantley Starr
on 7/19/2021) (chmb) (Entered: 07/19/2021)

07/19/2021

13

ELECTRONIC ORDER granting 11 (p.90) Application for Admission Pro Hac Vice
of Robert J. Feinstein. Important Reminder: Unless excused for cause, an attorney
who is not an ECF user must register within 14 days of the date the attorney appears
in a case pursuant to LR 5.1(f) and LCrR 49.2(g). (Ordered by Judge Brantiey Starr
on 7/19/2021}) (chmb) (Entered: 07/19/2021)

07/20/2021

(Pocument Restricted) Motion for Authority to Accept Documents Under Seal
(Sealed pursuant to motion to seal) filed by The Dugaboy Investment Trust and Get
Good Trust (Attachments: # 1 (p.9) Proposed Order) (Draper, Douglas) (Entered:
07/20/2021)

07/22/2021

{Document Restricted) Motion for Authority to Accept Documents Under Seal
(Sealed pursuant to motion to seal) filed by The Pugaboy Investiment Trust and Get

Good Trust (Attachments: # 1 (.9 Proposed Order) {Draper, Douglas) (Entered:
07/22/2021)

22-10983.6
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07/28/2021

18 (p.96

Application for Admission Pro Hac Vice with Certificate of Good Standing (Filing
fee $100; Receipt number 0539-12093570) filed by Highland Capital Maragement
LP (Attachments: # 1 (p.9) Certificate of Good Standing)Attorney Gregory V Demo

added to party Highland Capital Manacrement LP(pty:dbpos} {Demo, Gregory)
(Entered: 07/28/2021)

E

07/29/2021

19

ELECTRONIC ORDER granting 18 (p.96) Application for Admission Pro Hac Vice
of Gregory V. Demo. Important Reminder: Unless excused for cause, an attorney
who is not an ECF user must register within 14 days of the date the attorney appears
in a case pursuant to LR 5.1(f) and LCrR 49.2(g). (Ordered by Judge Brantley Starr
on 7/29/2021) {chmb) (Entered: 07/29/2021)

0773672021

Application for Admission Pro Hac Vice with Certificate of Good Standing (Filing
fee $100; Receipt number 0539-12099433) filed by Highland Capital Management
LP {Attachments: # ] (p.9) Certificate of Good Standing)Attorney John A Morris

added to party Highland Capital Management LP(pty:dbpos) (Morris, John)
(Entered: 07/30/2021)

08/16/2021

ELECTRONIC ORDER granting 20 (p.102) Application for Admission Pro Hac
Vice of John A. Morris. Important Reminder: Unless excused for cause, an attorney
who is not an ECF user must register within 14 days of the date the attorney appears
in a case pursuant to LR 5.1(f) and LCrR 49.2(g). (Ordered by Judge Brantley Starr
on 8/16/2021) {(chmb) (Entered: 08/16/2021)

09/14/2021

N

{p.108)

Notice Transmitting COMPLETE BK Record on Appeal re 1 (p.9) Notice
Transmitting BK Appeal or Withdrawal of Reference. (Attachments: # 1 (p.9) Mini
Record Vol. 1, # 2 (0.67) Appellant Record Vol. 2, # 3 (p.72) Appellant Record Vol.
3, # 4 Appellant Record Vol. 4, # 5 (p.76) Appellant Record Vol. 5, # 6 (3.80)

Appellant Record Vol. 6, # 7 Appeliant Record Vol. 7, # 8 Appellant Record Vol. 8
# 9 Appellant Record Vol. 9, # 10 (p.84) Appellant Record Vol. 10, # 11 (p.90)
Appellant Record Vol. 11, # 12 Appellant Record Vol. 12, # 13 Appeliant Record
Vol. 13, # 14 Appellant Record Vol. 14, # 15 Appellant Record Vol. 13, # 16
Appellant Record Vol. 16, # 17 Appeilant Record Vol. 17, # 18 (.96) Appeliant
Record Vol. 18, # 19 Appellant Record Vol. 19, # 20 (p.102) Appellant Record Vol.
20, # 21 Appellant Record Vol. 21, # 22 (p.108) Appellant Record Vol. 22) (Blanco
- TXNB, Juan) (Entered: 09/14/2021)

B

09/14/2021.

(Document Restricted) Sealed Notice of Transmittal {Attachments: # 1 (p.9)
Additional Page(s), # 2 (p.67) Additional Page(s), # 3 (p.72) Additional Page(s))
{(ndt) (Entered: 09/15/2021)

09/17/2021

24

ELECTRONIC ORDER: The Court ORDERS the Dugaboy Investment Trust and
Get Good Trust to SHOW CAUSE for their failure to timely designate local counsel
in accordance with Local Rule 83.10 by September 22, 2021 at 5:00 PM. {Ordered
by Judge Brantley Starr on 9/17/2021) (chmb) (Entered: 09/17/2021)

22-10883.7
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09/17/2021

25 | ELECTRONIC ORDER: The Court hereby VACATES 24 show cause order.
(Ordered by Judge Brantley Starr on $/17/2021) (chmb) (Entered: 09/] 7/2021)
10/14/2021 26 | Appeilant's BRIEF by The Dugaboy Investment Trust and Get Good Trust. (Draper,
5617) | Douglas) (Entered: 10/14/2021) :
10/14/2021 27 | CERTIFICATE OF SERVICE by The Dugaboy Investment Trust and Get Good
.5649) | Trustre 26 (p.5617) Appellant's Brief (Draper, Douglas) (Entered: 10/14/2021)
11/03/2021 28 | Application for Admission Pro Hac Vice with Certificate of Good Standing for
2653) | Attorney Jordan A. Kroop (Filing fee $100; Receipt number 0539-123354353) filed
by Highland Capital Management LP (Attachments: # 1 (p.9) Certificate of Good
Standing)Attorney Melissa S Hayward added to party Highland Capital
Management LP(pty:dbpos) (Hayward, Melissa) (Entered: 11/03/2021)

11/04/2021 29 | ELECTRONIC ORDER granting 28 (p.5653) Application for Admission Pro Hac
Vice of Jordan A. Kroop. Important Reminder: Unless excused for cause, an
attorney who is not an ECF user must register within 14 days of the date the attorney
appears in a case pursuant to LR 5.1(f) and LCrR 49.2(g). (Ordered by Judge
Brantley Starr on 11/4/2021) (chmb) (Eatered: 11/04/2021)

11/15/2021 30 | Appellee's BRIEF by Highland Capital Management LP. (Annable, Zachery)

.5659) | (Entered: 11/15/2021)
11/18/2021 31 | CERTIFICATE OF SERVICE by Highland Capital Management LP re 30 (p.5659)
2698) | Appellee's Brief (Annable, Zachery) (Entered: 11/18/2021)
11/29/2021 32 | Appellant's REPLY BRIEF by The Dugaboy Investment Trust and Get Good Trust.
(p.5704) | (Draper, Douglas) (Entered: 11/29/2021)
11/29/2021 33 | ADDITIONAL ATTACHMENTS to 32 (p.5704) Appellant's Reply Brief by
-2719) | Appellant The Dugabay Investment Trust and Get Good Trust. (Draper, Douglas)
(Enfered: 11/29/2021)
$98/22/2022 34 | Memorandum Opinion and Order: For the foregoing reasons, the judgment of the
2723) | bankruptey court is AFFIRMED, (Ordered by Judge Brantley Starr on 0/22/2022)
(ndt) (Enterad: 09/23/2022)
09/22/2022

Civil Case Terminated per 34 (p.5723) Memorandum Opinion and Order. (axm)
{Entered: 09/28/2022)

22-10983.8
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10/03/2022 35 | NOTICE OF APPEAL as to 34 (p.5723) Memorandum Opinion and Order to the

7} | Fifth Cireuit by The Dugaboy Investment Trust. Filing fee $505, receipt number
ATXNDC-13194772. T.0. form to appellant electronically at Transcript Order Form
or US Mail as appropriate. Copy of NOA to be sent US Mail to parties not
electronically noticed. IMPORTANT ACTION REQUIRED: Provide an electronic
copy of any exhibit you offered during a hearing or trial that was admitted into
evidence to the clerk of the district court within 14 days of the date of this notice.
Copies must be transmitted as PDF attachments through ECF by all ECF Users or
delivered to the clerk on a CD by all non-ECF Users. See detailed instructions here.
{Exception: This requirerent does not apply to a pro se prisoner litigant.) Please
note that if original exhibits are in your possession, you must maintain them through
final disposition of the case. (Draper, Douglas) (Entered: 10/03/2022)

22-16983.2
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN BISTRICT OF TEXAS
DALLAS DIVISION - -

THE DUGABOY INVESTMENT
TRUST and GET GOOD TRUST
Appellants,

V.

- HIGHLAND CAPITAL
MANAGEMENT, L.P.,
Appellee

CIVIL ACTION NO. 3:21-cv-01295-X

In re:

HIGHLAND CAPITAL

MANAGEMENT, L.P.,
Debtor

CASE NO. 19-34054~3gj11

COME NOW, the Dugaboy Investment Trust (“Appellant”™), creditor and

party in interest in the above-captioned bankruptcy case and appellant in the above-

captioned bankruptcy appeal, and, pursuant to 28 U.S.C. § 158(d), hereby appeal to

the United States Court of Appeals for the Fifth Circuit that certain Memorandum

Opinion and Order (the “QOrder”) entered by the District Court on September 22,

2022, at ECF Docket No. 34 affirming the bankruptcy court’s order.

The names of the parties to the Order and the contact information for their

attorneys are as follows:

{00378906-1}

22-10983.5737
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L.

2.

Appellant:

Attorneys:

Douglas S. Draper
ddraper@hellerdraper.com
Leslie A. Collins
Ieollinst@hellerdraper.com
Greta M. Brouphy
gbrouphy@hellerdraper.com
Michael E. Landis
mlandis@hellerdraper.com
Heller, Draper & Horn, L.L.C.
650 Poydras Street, Suite 2500
New Orleans, Louisiana 70130
Telephone: (504) 299-3300
Fax: (504) 299-3399

Michael I. Lang

Crawford Wishnew & Lang
1700 Pacific Avenue

Suite 2390

Dallas, TX 75201
214-817-4509

Email: mlang@cwl.law

Debtor:

Highland Capital Management, L.P.

Attornevs:

Gregory V. Demo
John A. Morris
Jordan A. Kroop
Robert J. Feinstein

£00378906-1}

Page: 15

The Dugaboy Investment Trust and Get Good Trust

Date Filed: 12/13/2022
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Pachulski Stang Ziehl & Jones LLP

780 Third Ave.

34% Floor

New York, NY 10017

212-561-7700

Fax: 212-561-7777

Email: gdemo(@psziiaw.com
jmorris@pszilaw.comnt
ikroop@pszilaw.com
rfeinstein@pszilaw.com

Jeffrey N. Pomerantz

Pachulski Stang Ziehl & Jones LLP
10100 Sanat Monica Blvd.

13% Floor

Los Angeles, CA 90067
310-227-6910

Fax: 310-201-0760

Email: tpomerantz@nszilaw.com

Melissa S. Hayward
Hayward PLLC

10501 N Central Expwy
Suite 106

Dallas, TX 75231
972-755-7104

Email: mhayward@haywardfirm.com

3. Appellee:

Highiand Capital Management, L.P.

Attorneys:

Gregory V. Demo

John A. Morris

Jordan A. Kroop

Pachulski Stang Ziehl & Jones LLP

{00378906-13%

22-10983.5739
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780 Third Ave.

34% Floor

New York, NY 10017

212-561-7700

Fax: 212-561-7777

- Ernail: gdemo@pszilaw.com

1morrs@pszilaw.com
ikroop(@pszilaw.com

Ira D. Kharasch

Jeffrey N. Pomerantz

Pachulski Stang Ziehl & Jones LLP
10100 Sanat Monica Blvd.

13" Floor

Los Angeles, CA 90067

310-227-6910

Fax: 310-201-0760

Email: jpomerantz(@pszilaw.com

Melissa S. Hayward

Zachery Z. Annable

Hayward PLL.C

10501 N Central Expwy

Suite 106

Dallas, TX 75231

072-755-7104

Email: mhayward(@haywardfirm.com
zannable@haywardfirm.com

© {00378906-1}

2218983 5740
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4.

Party-In-Interest:

UBS Securities LLC and UBS AG London Branch

Attornevs:

Jeffrey E. Bjork

Latham & Watkins LLP

355 South Grand Avenue, Ste. 100
Los Angeles, CA 90071
213-485-1234

Fax: 213-891-8763

Email: ieff bjork@lw.com

Michael J. Merchant

Sarah E. Silveira

Richards, Layton & Finger, P.A.

One Rodney Square

920 North King Street

Wilmington, DE 19801

302-651-7700

Fax: 302-651-7701

Email: merchant(@rlf.com
silveira@rif com

Asif Attarwala

Latham & Watkins LLP

330 N. Wabash Avenue, Ste. 2800
Chicago, IL 60611

312-876-7700

Fax: 312-993-9767

Email: asif.attarwala@lw.com

{00378906-1}

Date Filed: 12/13/2022
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

THE DUGABOY INVESTMENT
TRUST and GET GOOD TRUST,

Appellants,

v Civil Action No. 3:21-CV-01295.X

HIGHLAND CAPITAL
MANAGEMENT LP,

L0 LOD UON (R LOR LD LD WO DN LoD L)

Appellee.

MEMORANDUM QPINION AND ORDER

The Dugaboy Investment Trust and Get Good Trust (the “Trusts™ appeal the
bankruptey court’s Order Approving Debtor’s Settlement with UBS Securities LLC
and UBS AG London Branch and Authorizing Actions Consistent Therewith. For the
reasons explained below, the Court AFFIRMS the bankruptey court’s order.

I. Factual Background

Highland Capital Management, LP (“Highland”)—previously headed by James
Dondero—filed for Chapter 11 bankruptey in October 2019. Over the next three
years, a deluge of litigation ensued. As relevant here, one of those matters involves _
claims of UBS Securities, LLC and UBS AG London Branch (collectively “UBS”)

against Highland and its affiliates.

22-10983.5723
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UBS had agreed to “warehouse” Highland’s collateralized debt obligations
("CDOs"). In September 2008, UBS made a margin call, demanding that Highland
and its affiliates produce additional collateral for UBS to continue to warchouse their
CDOs. According to UBS, when it became clear that Hig}iland’s affiliates could not
produce the requested collateral, Highland and its affiliates began to “comingle funds
in an attempt to mislead UBS.”2

‘Speciﬁcally, Highland Financial Partners, L.P. issued a promissory note to
Highland Multi Strategy Credit Fund, L.P. (“Multi-Strat LP*)® for $6,616,429 in
exchange for various life settlements and CDOs. Multi-Strat LP then transferred
that note to Highland Multi Strategy Credit Fund, Ltd. (“Multi-Strat LTD")—a
limited partner of Multi-Strat LP that, the record showed, “invests all of its investable
assels in and conducts all investment activities through” Multi-Strat LP.4 Shortly
after that, Highland Financial Partners and Multi-Strat LTD executed a Termination
Agreement by which life settlements and CDOs transferred to Multi-Strat LTD and
the promissory note returned to Highland Financial Partners.

UBS sued Highland and its affiliates, including Multi-Strat LP, in New York
state court. UBS’s claim against Multi-Strat LP was stayed when Highland filed for

bankruptey. In March 2021, Highland, Multi-Strat LP, and UBS reached a

! “A warehouse is & bank account that acquires collateral in anticipation of doing some type of
securitization . ... Loreley Fin. (Jersey) No. 8 Ltd. v. Wells Fargo Sec., LL C, 13 F.4th 247. 252 n.1 (2d
Cir. 2021). .

2 . No. £13.
* At the time, its name was Highland Credit Opportunities CDO, L.P.
% Dog. No. 22-22 at 157.

no
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settlement agreement: Multi-Strat LP agreed to pay UBS $18.5 million, and UBS
agreed to release its claims against Multi-Strat LP. UBS also relgased its claims
against Highland, and Highland agreed to “cooperate with UBS and participate . . .
in the investigation or p'rosecution of claims . .. against the 'Funds, Muiti—Straﬁ,
Sentinel, [and] James Dondero.”s

In April 2021, Highland asked the bankruptey court for an order “Approving
[the] Settlement” and “Authorizing Actions Consistent Therewith.”® No creditors
objected, except Dondero—having left his former post at Highland—and “his family

»7

trusts.”” Specifically, the Dugaboy Investment Trust and Get Good Trust—two
investors in Multi-Strat LP—objected on various grounds. The bankruptey court
overruled those objections, granted Highland’s motion, and approved the settlement
agreement “In all respects pursuant to Rule 9019 of the Federal Rules of Bankruptey
Procedure”™ It also found that Highland exercised sound business judgment
pursuant to 11 U.5.C._§ 363(h) in causing Multi-Strat LP to enter the settlement
agreement and authorized Highland to cause Multi-Strat LP to settle the claims

involving UBS.

The Trusts now appeal.

5 Doc. Ne, 22-1 at 20.
 Doc. No. 22:9 at 235,

" Doc. Na. 22-292 at 207.
$Doc. No. 1-1 at 108.

2Z2-13983.5725
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1L Legal Standards

District courts have jurisdiction to hear appeals from final judgments of
bankruptcy courts.® The Court reviews the bankruptey court’s findings of fact for
clear error and its conclusions of law de novo.l® The Court finds clesr error when
“upon examination of the entire evidence [the Court] is left with the definite and firm
conviction that a mistake has been committed.”1?

II1. Analysis

The Trusts contend that the bankruptey court (A) lacked jurisdietion,
(B) abused its discretion in approving the settlement, and (C) improperly modified
the bankruptey plan. Each argument fails.

A. Jurisdiction

The Trusts challenge the bankruptcy court’s jurisdiction to issue the
settlement order. The Court reviews this issue de novo.12

Bankruptey courts have jurisdiction over “all civil proceedings . . . related to”
bankruptcy cases.!® “[A] matter is ‘related to’ the bankruptcy case . . . if the outcome
of that proceeding could conceivably have any effect on the tbankruptey] estate” or

“could alter the debtor’s rights, liabilities, options, or freedom of action.”14 “Certainty

$2811.8.C. § 168(a)(1).

18 In re Foster Mortg. Corp., 68 F.3d 914, 917 (5th Cir. 1995).

Y Justiss Qil Co., Ine. v. Kerr-MeGee Ref. Corp., 76 F.3d 1057, 1062 {5th Cir. 1898).
2 In re Zale Corp., 62 F,34 746 751 (5th Cir. 1995).

1328 U.8.C § 1334(b); see also 28 U.S.C. § 157(a) (“Bach district court may provide that any or
all eases . . . related to a case under title 11 shall be referred to the bankruptey judges . .. .”).

14 Zale, 62 F.3d at 752 (quoting In re Wood, 825 F.2d 90, 93 (5th Cir. 1987)).

4

22-10983.5726



Case: 22-10983  Document: 00516577528 Page: 26 Date Filed: 12/13/2022
Case 3:21-cv-01295-X  Document 34  Filed 09/22/22 Page 5 of 14 PagelD 6256

is unnecessary . . . "% And “the ‘related-to’ jurisdiction of the district court is broadly
conferred.”’® The bankruptey court found jurisdiction over the motion under 28

US.C. §§157(b) and 1334, explaining that “this is related to the Highland -

bankrupt'cy estate” and “[t]here is a conceivable effect on the estate.”l” The Trusts -
raise three objections to that ruling.

First, the Trusts assert that the settlement agreement actually consists of two
agreements—one resolving claims between Highland and UBS and another resolving
claims between Multi-Strat LP and UBS. Leaning heavily on the Fifth Circuit’s
opinion finding no jurisdiction over an unrelated claim in In re Zale Corp., 62 F.8d
746 (5th Cir. 1998), the Trusts assert that the second agreement is unrelated to the
bankruptey estate because it only involves claims between two non-debtor entities
and assets that are not property of the bankruptcy estate.

That’s wrong. The parties executed a single settlement agreement, which
listed Highland, Multi-Strat LP, and UBS as parties and signatories.’® UBS was
willing to make that agreement only after Highland agreed to give UBS two
unsecured claims for over $60 million each, Multi-Strat LP agreed to pay over $18
million, and Highland agreed to release its claims against UBS. Multi-Strat LP’s

settlement with UBS thus has a conceivable effect on Highland’s bankruptey estate,

1 In re TXNB Internal Case, 483 F.3d 292, 298 (5th Cir. 2007).
'8 Broussard v. Hamilton, No. 1:08-CV-149-TH, 2008 WL 11847919, at *2 (E.D. Tex. June 30,

2008).
17 Dac. No. 22-22 at 2053-05; see also Doc, No. 1-1 at 12-13.

*® Dog, No. 22-1 at 16-31; see also Doc. No. 30 at 15 (arguing that Highland’s interests are
“inextricably bound up with the Multi-Strat-related portions of that agreement”).

5
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because, without it, UBS may not have been willing to release its claims against
Highland. As the bankvuptcy court pui it bankruptey constitutes “a grand
compromise,” and, accordingly, “bankruptey courts . . . frequentlyl] approve global |
settlements that involve debtof{s}, creditors, [arid] other parties- that are
nondebtorg,”19

Additionally, “it is the relation of dispute to estate ... that establishes
Jurisdiction.”®® The dispute between UBS and Multi-Strat LP centers on 2 transfer
of assets between Multi-Strat LP and Highland’s affiliates. And the undisputed
evidence showed that Multi-Strat LP can only act through its general partner—
Highland Multi Strategy Credit Fund, GP, L.P.?2_and its investment manager—
Highland® In short, any fraudulent transfer involved Highland’s affiliates, and
Highland had to initiate any fraudulent transfer through its control over Multi-Strat
LP. Thus, unlike the unrelated claims in Zale, UBS's claim against Multi-Strat LP
“involve[s] the debtor’s behavior,” and UBS has an “independent claim against {the
debtor].”23

Moreover, “an action is ‘related to’ bankruptey if the outcome could alter. . . the

debtor’s rights . . . or freedom of action.”?* Highland had to exercise its management

9 Doc. N, 29.922 »t 205,

% Zale, 62 F.3d at 755 (cleaned up).
2t Highland owns this entity indirectly.

22 See Doc. No. 22-22 at 205 (“And the evidence, through multiple documents that were put up
on the screen and through the testimony of Mr. Seery, which were not disputed, were that Highland
is the investment manager, with full authority over Multi-Strat.”).

B Zale, 62 F.2d at 755-56.
% TXNB Internal, A83 T 8d at 298,

22-10983.5728
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and control rights over Multi-Strat LP to settle claims involving Multi-Strat LP. And
a bankruptey debtor’s “membership interest, including ... its governance rights,”
constitutes “property of the bankruptey estate.”? Thus, Highland rightly points out
that it “could not exercise its management and control rights over Multi-Strat without
exercising control over property of its bankruptcy estate.”?® And, at a minimum, the
settlement agreement between Multi-Strat LP and UBS constrained Highland’s
“rights . . . or freedom of action,” by requiring Highland to cause Multi-Strat LP to
pay UBS.27

Second, the Trusts intimate that the bankruptey court lacked Jurisdiction,
because the settlement at issue “Is not fair to Multi-Strat LP,” and “[tthe Zale court
... recognized the fairness element when it comes to settling claims of non-debtor
third parties.”?® But the Trusts don’t articulate precisely how perceived unfairness
divests a bankruptcy court of jurisdiction. Nor could they. A bankruptcy court’s
fairness determination “does not give the bankruptey court jurisdiction” over an

otherwise unrelated settlement.?® Likewise, an unfairness determinsation does not

2 In re Thomas, No. 16-27850-L, 2020 WL 2569993, at *10 (Bankr. W.D. Tenn. May 8, 2020).
26 Doc, No. 20 at 16. '
2L TXNEB Internal, 483 T.3d at 298.

% Doc. No. 26 at 22, Although the Trusts alse claim that “Multi-Strat LP’s Emited partners
were [not] given notice” about the settlement agreement, they don’t explain how that alleged fact
undermines the fairness of the transaction to Multi-Strat LP itself. Id. at 23.

9 Zale, 82 F.3d at 754; see also id. at 751 (“Subject matter jurisdiction and power are separate
prereguisites to the court’s capacity to act. Subject matter jurisdiction is the court's authority to
entertain an action between the parties before it. Power under section 105 is the scope and forms of
relief the court may order in an action in which it has jurisdiction.” (cleaned up)).

7
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strip the bankruptcy court of jurisdiction. Accordingly, \Zasle did not sub silentio
spring open a Pandora’s Box of fairness considerations in its jurisdictional analysis.
Third, the Trusts allege that Highland “admit[ted] the Bankruptey Court’s lack
of jurisdiction,” when it argued that “the Settlement Agreement will not invoive
property of the Debtor’s estate,” because “it will involve the transfer of Multi-Strat’s
property in settlement of UBS’s claim against Multi-Strat.”3® But that statement
concerns the origin of the funds involved in the settlement—not the relation of the

settlement te the bankruptey estate under 28 U.8.C. §§ 157 and 13343 Highland

made no admission concerning the bankruptcy court’s jurisdiction.
The Court finds that the bankruptey court properly exercised jurisdiction.

B. Approving the Settlement

The Trusts next contend that the bankruptcy court erred in “approving the
settlement as being in the best interests of Multi-Strat.”®? “In ruling on a motion to

approve a compromise, the role of the Bankruptcy Court is to determine whether the

% Dog. No. 26 at 24 (quoting Doc. No. 22-2 at 260).

% Doe. No. 22-2 2 260 (“[Tihe payment to be made by Multi-Strat pursuant to the Settlement
Agreement will not involve property of the Debtorfs astate.” (emphasis added)).

% Doc, No. 26 at 7. The parties disagree over whether the bankruptey court approved the
settlement between Multi-Strat LP and UBS under Rule 9019 or under Seetion 363(b). It did both.
See Doc. No. 1-1 at 6~7 (concluding that the settlement was “approved in all respects pursuant to Rule
9019 of the Federal Rules of Bankruptey Procedure” and that “Iplursuant to Section 363() of the
Bankruptcy Code, the Debtor, in its capacity as investment manager of Multi-Strat, is authorized to
cause Multi-Strat to settle the claims UBS has asserted against Multi-Strat”). As Highland rightly
notes, the Trusts do not contest the bankruptey court's finding of authority under section 363(:) or its
finding of sound business judgment.

22-1G983.5730
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compromise reached is in the best interest of the creditors of the estate ™% The Court
reviews this issue for abuse of discretion.?4

The bankruptcy court found that the settlement agreement resolved “81 billion
p:rcﬁofs of claim filed By UBS.”% Because “no creditors . . .‘objected except for Mr.
Dondero and his family trusts,” the court also gave “due deference to the views of the
creditor body on compromises.”®® Moreover, the court found that “the arm’s-length
nature of the settlement cannot be credibly questioned,” because the parties mediated
their dispute with & retired bankruptey judge and a mediator.?” The Trusts argue
that the bankruptcy court abused its discretioﬁ in three ways.8

First, the Trusts assert that Highland, as Multi-Strat LP’s investment
manager, had fiduciary duties pursuant to the Investment Advisers Act. Ata general
level, the Trusts contend Highland breached those duties by “serv(ing] the interest{s]
of multiple parties” in the Settlement Agreement, mcluding Highland, Multi-Strat

LP, and Multi-Strat LTD.3® Additionally, the Trusts complain that there was “a clear

% CFB-5, Inc. v. Cunningham, 371 B.R. 175, 181 (N.D. Tex. 2007).
8¢ See 1d.
% Dec. No, 29.29 at 206.

8 Id. at 207; see also Foster Mortg., 68 F.3d at 917 (“[A] court should carefully consider the
wishes of the majority of the creditors.” (cleaned up)).

¥ Doc. No. 22-22 at 207.

33 The Trusts claim, for the first time in their reply brief, that the bankruptey court’s “granting
authority to the Debtor to act under section 863(b) of the Bankruptey Code and finding that the Debtor
was exercising sound business judgment . . . is absolutely on appeal as well.” Doc. No. 32 at 6. It's
not. The Trusts failed to preserve those issues, because they never objected to the bankruptey court’s
ruling on either of those issues in their criginal brief. See Cotropia v. Chapman, 973 F.5d 282 289
n.14 (5th Cir. 2020) (recognizing that courts “ordinarily disregard arguments raised for the first time
in a reply brief” (cleaned up)), cert. denied, 141 8, Ct. 2521 (2021},

3% Doc, No. 26 at 28,

22-10%83.5731
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conflict of interest by having [Highland], as the investment managey for Multi-Strat
LP, obligate itself to investigate and participate in the prosecution and investigation
of claims against Multi-Strat LP.740

But that conflict of interest isn’t news to Multi-Strat LP: Tts Private Placement
Memorandum devotes a section to “Potential Conflicts of Interest,” acknowledging
that management decisions “are made by [Highland)” and that Multi-Strat LP “will
be subject to a number of actual and potential conflicts of interest involving the
Highland Group.”s! The Memorandum expressly acknowledged that Highland might
resolve some of those conflicts in a manner “that would nof maximize the benefit to
the Fund’s investors™?  Further, Multi-Strat LP’s Investment Management
Agreement specified that Highland had “full discretion and authority, without
obtaining the prior approval of any officer or other agent” of Multi-Strat LP, to
“institute and settle or compromise suits” involving Multi-Strat LP .4 Multi-Strat
LP’s express reference to Highland's conflicts of interest and settlement authority
evinces informed consent to that structure.

The Trusts counter that Highland’s fiduciary duties under the Investment

Advisers Act “cannot be waived.”** It's true that the Act prohibits “[a]ny . . . provision

% Id. at 25. Highland contends that any fiduciary duties run only to Multi-Strat LP and not
to the Trusts themselves. Doubtless, that argument stems from the ambiguity in the Trusts’ initial
reference to “certain fiduciary duties.” Doe. No. 26 at 95 {emphasis added). But, in their reply brief,
the Trusts now concede that they “do not dispute” this point. Doc. No. 32 at 8.

41 Doc. No. 22-3 at 196, 221,
i Id. at 221 (emphasis added).
43 Doe, No, 29-4 at 46-47.

4 Doce, No, 28.at 25.

10
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binding any person to waive compliance with any provision” of the Act.* But that
provision “stands for the proposition that general waivers of the Investment Advisers
Act’s protections will not be enforceable™ it says nothing about whether a fiduciary-
duty beneﬁciary “gave informed consent to a spéciﬁc [ scheme..”‘*@ This Court is not
left with a definite and firm conviction that the bankruptcy court erred in rejecting
the Trusts’ conflict-of-interest argument.

Second, the Trusts challenge the economics of the settlement, claiming that
“Multi-Strat LP is paying $18.5 Million to UBS when it received nothing.”*" That
assertion appears to hinge on the Trusts’ gripe with the merits of UBSs underlying
suit, namely their opinion that UBS may have claims “against Multi-Strat LTD, but
they donot . . . against Multi-Strat LP.”4¢ But the Trusts ask this Court to entertain
a fiction.® 1In reality, UBS brought claims against Multi-Strat LP—claims that
persisted for a decade—and Multi-Strat LP agreed to pay to resolve those claims. The
bankruptey court did not abuse its discretion by declining to entertain the Trusts’
fiction.

The Trusts also claim that the underlying transaction “lefft] Multi-Strat LP

$6.6 Million in the hole,” because Multi-Strat LP transferred the $6 million

#15U.8.C § 80b-15(a).

46 S.E.C. v. Ambassador Advisors, LLC, 576 F. Supp. 8d 286, 300 n.6 (E.D. Pa. 2021) (second
emphasis added).

47 Doe. No. 26 at 27.
4 Td. at 28,

9 Further, the Trusts fail to explain their gripe with the merits of UBS's claim. For instance,
they admit that UBS brought “a fraudulent transfer claim against Multi-Strat LP,” but they fail to
explain why UBS should have lodged that claim against Multi-Strat LTD. Id. at 14.

11
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promissory note to Multi-Strat LTD sans consideration.?® But that myopic view of
the transaction hinges on the Trusts’ unsupparted assertion that Multi-Strat TTD is
“a completely separate entity” from Multi-Strat LP.5? In their zeal to bamboozle this
Court;. the Trusts omit one crucial fact: Multi-Strat LTD “invesﬁ[s] all of its assets ih,
and carrfies] out its investment program through,” Multi-Strat LP.52 Thus;, Multi-
Strat LP effectively transferved $6 million to an entity that immediately invested that
$6 million back into Multi-Strat LP. It was hardly gypped by that transfer.

Third, the Trusts argue that the settlement agreement falsely “warrants that
all parties had independent legal counsel,” when, in reality, “the same attorneys
retained by the Debtor represented Multi-Strat LP.”5? But, as Highland points out,
besides the conflict-of-interest theory addressed above, the Trusts fail to explain how
“Multi-Strat was harmed in any way by not having separate counsel.”™ Without such
an argument, the bankruptcy court did not abuse its discretion by rejecting the
Trusts’ independent-counsel argument.

The bankruptey court did not abuse its discretion in approving the seftlement

agreement.

% Id. st 12,
51 Id. at 22,

5 Doc. No. 22.3 at 245 The Trusts assert that this Court would need to apply “sorme alter ego
or single business enterprise theory” to show that the two funds should share liability. Doe. No. 26 at
12. That’s neither here nor there. The Trusts’ objection pertains to the economics of the transaction,
not to a particular theory of liability.

52 Doc. No, 26 at 27, 29; see also Doc. No. 22-1 at 20.
54 Doe. N, 80 at, 30,

12

22-10983.5734



Case: 22-10983  Document: 00516577528 Page: 34 Date Filed: 12/13/2022
Case 3:21-cv-01295-X Document 34 Filed 09/22/22 Page 13 of 14 PagelD 6264

C. Plan Modification

The Trusts argue that the March 2021 settlement was an improper plan
modification. This is a “mixed question of law and fact that is subject to de novo
revievw.”5s

The Bankruptey Code “prohibits modification of a substantially consummated
plan of reorganization.”®® A plan modification occurs when a proposed action “alter[s]
the parties’ rights, obligations, and expectations under the plan.”®? And, in order to
effectuate a plan modification, courts must generally confirm any modification “after
notice and a hearing.”® The bankruptcy court found that the settlement agreement
was not a plan modification. The Court agrees.

The Trusts advance one theory of plan modification: Highland’s Bankruptey
Plan says that “the prosecution . . . of any Estate Claims . . . shall be the responsibility
of the Litigation Trustee.”™ The settlement agreement with UBS provides that
Highland will “use reasonable efforts to . . . cooperate with UBS and participate . . .
in the investigation or prosecution of claims . . . against the Funds.”® This section,

the argument goes, modifies Highland’s Bankruptcy Plan by requiring Highland to

% Inre U.S. Brass Corp., 301 F.8d 296. 807 (5th Cir. 2002); accord In re Highland Cap. Mgmdt.,
L.P., No. 3:21-CV-1895-D, 2022 W], 270862, at *3 (N.D. Tex. Jan. 28, 2022).

8 [1.S. Brass, 801 _7.3d at 303, _

57 Highland Cap., 2022 WL, 270869, at *3 (quoting U.S. Brass, 301 F.3d at 308).
B US.C §1127(0).

5 Doc. No, 22-2 at 49,

8 Doc. No. 22-1 at 20. Contrary to the Trusts agsertion, that provision does not specify that
Highland must “prosecute in its own name” claims against Multi-Strat LP. Doc. No, 28 at 18 (emphasis
added).

13
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“pursue (or at least cooperate with litigating) the claims against the Funds” and to
“turn 5ve1~ the proceeds to UBS” instead of “distributing the proceeds for the benefit
of the Claimant Trust Beneficiaries 6!

Tellingly, the Trusts devote solitary sentence to elucidating this theory.%2 As
Highland rightly argues, the obligation for Highland to cooperate with UBS in the
prosecution of UBS’s claims “does not conflict with [Highland]’s prosecution of its own
claims.”®® Further, as Highland correctly explains, the Trusts do not—and cannot—
cite any provision of the settlement agreement indicating that the “proceeds of
(Highland’s] claims . . . will be diverted . . . to UBS 764

The bankruptey court properly rejected the Trusts’ argument concerning plan
modification.

IV. Conclusion

For the foregoing reasons, the judgment of the bankruptey court is

AFFIRMED.

IT IS SO ORDERED this 22nd day of September, 2022.

BRANTLEY S R
UNITED STZTES DISTRICT JUDGE

% Doc. No. 26 at 30.

52 What's more, the Trusts’ reply brief entirely “rest [s] on the arguments in their original Brief”
to conclude that “the Settlement Agreement is absolutely a'plan modification.” Dog. No. 32 at 4 14,

8 Poc, No. 30 at 39.
8 Dee. No. 30 at 34.
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