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Appellee Highland Capital Management, L.P., the reorganized debtor in the
chapter 11 bankruptcy case below, respectfully responds to the Petition for
Permission to Appeal (Direct Appeal from Bankruptcy Court 28 U.S.C. § 158(d)),
filed in this Court on April 26, 2023 (the “Petition”), by the above-captioned
Appellants.

A.  Appellee Supports this Court’s Granting Direct Appeal

Appellee agrees with Appellants and the Bankruptcy Court that a direct appeal
to this Court from the Bankruptcy Court’s Memorandum Opinion and Order on
Reorganized Debtor’s Motion to Conform Plan (the “Order”) will materially
advance the proceedings in the Bankruptcy Court. The Order implements this
Court’s mandate in Case No. 21-10499, in which, on direct appeal, the Court
affirmed the Bankruptcy Court’s order confirming the Debtor’s Fifth Amended Plan
of Reorganization of Highland Capital Management, L.P. (as Modified) (the “Plan”)
in all respects other than the scope of the Plan’s exculpation clause. On that one
issue, this Court held that certain non-debtor parties were categorically precluded
from exculpation by 11 U.S.C. § 524(e). In a revised opinion dated September 7,
2022 (the “Revised Opinion™), this Court reversed the confirmation order only in
that limited respect, “otherwise affirm[ed] the inclusion of the injunction and
gatekeeper provisions in the Plan,” and remanded the Bankruptcy Court’s

confirmation order for further proceedings consistent with the Revised Opinion.
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The Revised Opinion is exactly the same as this Court’s earlier opinion in the
same case dated August 19, 2022 (the “First Opinion”)—except for the replacement
of a single sentence. If the appeal of the Order is adjudicated in the District Court,
Appellee believes that the non-prevailing party inevitably would seek further
appellate review in this Court. A direct appeal thus will save the parties substantial
time and expenses briefing and arguing an intermediate appeal, and thus also
conserve the District Court’s resources. Because this Court is all but certain to have
to resolve the issue on appeal in all events, a direct appeal will not add to this Court’s
caseload. A direct appeal will also expedite long-awaited finality of the confirmed
Plan in all respects.

Only this Court can rule authoritatively on the scope of its prior mandate in
this case, and on whether the Order complies with this Court’s instruction that
“further proceedings” on remand be “consistent with” the Revised Opinion.

B. Appellants Mischaracterize the Sole Issue in this Appeal

The sole issue in this appeal is whether the Order on remand is consistent with
this Court’s mandate. Appellants argued in the Bankruptcy Court that this Court’s
Revised Opinion requires changes to be made to a “gatekeeper provision” in the Plan
that is separate and distinct from the Plan’s exculpation clause. Appellants based that
argument principally on the one-sentence difference between this Court’s Revised

Opinion and the First Opinion. In the First Opinion, this Court had stated that, “The
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injunction and gatekeeper provisions are, on the other hand, perfectly lawful.” The
Revised Opinion replaced that sentence with, “We now turn to the Plan’s injunction
and gatekeeper provisions.”

In a written opinion, the Bankruptcy Court squarely rejected Appellants’
unsupported view that this one-sentence revision undermines the Court’s explicit
affirmance of the Plan’s gatekeeper provision. The Bankruptcy Court observed,
among other things, that the Revised Opinion retained in full this Court’s decision
to vacate only the extension of the Plan’s exculpation provision to certain non-
debtors, and “simply deleted the sentence stating that the gatekeeper provisions and
injunction are ‘perfectly lawful’ and otherwise left its initial affirmance of the
gatekeeper provisions and injunctions intact.”!

Appellants spend the bulk of their Petition mischaracterizing and disputing
the Plan, the gatekeeper provision, the First and Revised Opinions, the Order, the
record, and the sole issue on appeal, all in an attempt to re-litigate long-ago overruled
objections to the Plan.

A direct appeal of the Order and the single, narrow question it poses is all that

is before this Court. Appellee respectfully urges the Court to grant a direct appeal of

the Order.

I'Order at 13.
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