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Ex. Description Appx. #
1. Summary Litigation Chart 1-16
Judgment, Index No.: 650097/2009, NYSCEF Doc. No. 646 (N.Y. Sup. Feb. 10,
2. 17-21
2020)
3 Decision and Order After Trial, Index No. 650097/2009, NYSCEF Doc. No. 650 29-60
' (N.Y. Sup. Sept. 14, 2020).
4 Proof of Claim No. 190 (UBS Securities LLC, UBS AG, London Branch, Jessup 63-184
' Holdings LLC, Muck Holdings LLC)
5 Proof of Claim No. 191 (UBS Securities LLC, UBS AG, London Branch, Jessup 185-306
' Holdings LLC, Muck Holdings LLC)
6 Transcript of Hearing Held May 17, 2019, Daugherty v. Highland Capital 307-404
' Management, L.P., C.A. No. 2018-0488-MTZ (Del. Ch. May 17, 2019)
7 Partial Final Award, Redeemer Committee of the Highland Crusader Fund v. 405-467
' Highland Capital Management, L.P., Case No. 01-16-0002-6927 (March 6, 2019)
] Final Award, Redeemer Committee of the Highland Crusader Fund v. Highland 468-491
' Capital Management, L.P., Case No. 01-16-0002-6927 (April 29, 2019)
Transcript of Hearing Held August 8, 2022, Adv. Proc. No. 21-3020 (Bankr. N.D.
9. 492-625
Tex. Aug. 8, 2022)
10. Proof of Claim No. 70 (Hunter Mountain Trust) 626-638
11. Proof of Claim No. 95 (Highland Capital Management Fund Advisors, L.P.) 639-657
12. Proof of Claim No. 98 (Highland Global Allocation Fund) 658-663
13. Proof of Claim No. 100 (Highland Opportunistic Credit Fund) 664-669
14. Proof of Claim No. 101 (Highland Tax-Exempt Fund) 670-675
15. Proof of Claim No. 102 (Highland Energy MLP Fund) 676-681
16. Proof of Claim No. 103 (NexPoint Strategic Opportunities Fund) 682-687
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Ex. Description Appx. #
17. Proof of Claim No. 104 (NexPoint Advisors, L.P.) 688-702
18. Proof of Claim No. 105 (Highland Income Fund HFRO) 703-708
19. Proof of Claim No. 106 (Highland Funds I) 709-714
20. Proof of Claim No. 107 (NexPoint Capital, Inc.) 715-720
21. Proof of Claim No. 108 (NexPoint Advisors, L.P.) 721-763
22. Proof of Claim No. 109 (Highland Fixed Income Fund) 764-769
23. Proof of Claim No. 110 (Eagle Equity Advisors, LLC 770-775
24. Proof of Claim No. 111 (Advisors Equity Group, LLC) 776-781
25. Proof of Claim No. 112 (Highland Long/Short Equity Fund) 782-787
2. Proof of C.laim No. 113 (The Dugaboy Investment Trust, as successor-in-interest 788-793
to the Canis Major Trust)
27. Proof of Claim No. 114 (Highland Funds II) 794-799
28. Proof of Claim No. 115 (Highland Socially Responsible Equity Fund) 800-805
209. Proof of Claim No. 116 (Highland Healthcare Opportunities Fund) 806-811
30. Proof of Claim No. 117 (NexPoint Discount Strategies Fund) 812-817
31. Proof of Claim No. 118 (NexPoint Real Estate Strategies Fund) 818-823
32. Proof of Claim No. 119 (Highland Capital Management Fund Advisors, L.P.) 824-838
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Ex. Description Appx. #
33. Proof of Claim No. 120 (The Get Good Trust) 839-844
34. Proof of Claim No. 121 (NexPoint Healthcare Opportunities Fund) 845-850
35. Proof of Claim No. 122 (Highland iBoxx Senior Loan ETF) 851-856
36. Proof of Claim No. 123 (NexPoint Event-Driven Fund) 857-862
37. Proof of Claim No. 124 (NexPoint Energy and Material Opportunities Fund) 863-868
38. Proof of Claim No. 125 (Highland Floating Rate Fund) 869-874
39. Proof of Claim No. 126 (Highland Total Return Fund) 875-880
40. Proof of Claim No. 127 (Highland Small-Cap Equity Fund) 881-886
41, Proof of Claim No. 128 (The Get Good' Nog-Exempt Trust No. 1, Individually 887-89
and as Successor-In-Interest of the Canis Minor Trust)
49, Proof of Claim No. 129 (The Get Good.Nor%—Exempt Trust No. 2, Individually 293-398
and as Successor-In-Interest of the Canis Minor Trust)
43. Proof of Claim No. 130 (NexPoint Latin America Opportunities Fund) 899-904
44. Proof of Claim No. 131 (The Dugaboy Investment Trust) 905-910
45. Proof of Claim No. 132 (Highland Merger Arbitrage Fund) 911-916
46. Proof of Claim No. 133 (CLO Holdco, Ltd.) 917-987
47. Proof of Claim No. 138 (James D. Dondero) 988-993
48. Proof of Claim No. 140 (NexPoint Capital, Inc.) 994-999
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Ex. Description Appx. #
49. Proof of Claim No. 141 (James D. Dondero) 1000-1005
50. Proof of Claim No. 142 (James D. Dondero) 1006-1011
51 Prqof of Claim No. 145 (James Dondero, as the successor-in-interest to the Canis 1012-1017
Major Trust)
52. Proof of Claim No. 146 (HCRE Partner, LLC) 1018-1023
53. Proof of Claim No. 151 (NexVest, LLC) 1024-1035
54. Proof of Claim No. 152 (Hunter Mountain Trust) 1036-1045
55. Proof of Claim No. 175 (Highland Capital Management Services, Inc.) 1046-1051
56. Proof of Claim No. 176 (Highland Capital Management Services, Inc.) 1052-1057
57. Proof of Claim No. 177 (The Dugaboy Investment Trust) 1058-1063
58. Proof of Claim No. 178 (NexBank SSB) 1064-1072
59. Proof of Claim No. 188 (James D. Dondero) 1073-1078
60. Proof of Claim No. 198 (CLO Holdco, Ltd.) 1079-1149
61. Proof of Claim No. 254 (CLO HoldCo, Ltd.) 1150-1211
62. PAr(;)\i)ifS :rfs f?ia;)n; No. 239 (Highland Capital Management Fund, L.P. and NexPoint 12121224
63, Transcript of Hearing Held April 13, 2022 (PM), Adv. Proc. No. 21-3010 (Bankr. 1225-1406
N.D. Tex. Apr. 13, 2022)
64. Transcript of Hearing Held September 12, 2022, Case No. 19-34054-sgj (Bankr. 1407-1468

N.D. Tex. Sep. 12, 2022)
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Ex. Description Appx. #
65 Transcript of Hearing Held December 16, 2020, Case No. 19-34054-sgj (Bankr. 1469-1535
' N.D. Tex. Dec. 16, 2020)
66 Transcript of Hearing Held March 19, 2021, Case No. 19-34054-sgj (Bankr. N.D. 1536-1618
' Tex. Mar. 19, 2021)
Transcript of Hearing Held January 14, 2021, Case No. 19-34054-sgj (Bankr. N.D.
67. 1619-1792
Tex. Jan. 14, 2021)
68. Grant Scott January 21, 2021 Deposition Transcript 1793-1832
69 Verified Petition to Take Deposition Before Suit and Seek Documents, Cause No. 1833-1842
' DC-21-09534 (Tex. Dist. 95th July 22, 2021)
70 Verified Amended Petition to Take Deposition Before Suit and Seek Documents, 1843-1856
' Cause No. DC-21-09534 (Tex. Dist. 95th May 2, 2022)
71. Order, Cause No. 21-09534 (Tex. Dist. 95th Jun. 1, 2022) 1857-1858
7 Petitioner Hunter Mountain Investment Trust’s Verified Rule 202 Petition, Cause 1859-1902
' No. DC-23-01004 (Tex. Dist. 191st Jan. 20, 2023)
7. Transcript of Hearing Held February 2, 2021, Case No. 19-34054-sgj (Bankr. N.D. 1903-2198
Tex. Feb. 2, 2021)
74 Order Denying Hunter Mountain Investment Trust’s Verified Rule 202 Petition, 2199-2200
' Cause No. DC-23-01004 (Tex. Dist. 191st Mar 8, 2023)
75. Proof of Claim No. 186 (Hunter Covitz) 2201-2213
76. Original Complaint, Index No. 653654/2022, NYSCEF Doc. No. 1 (N.Y. Sup. Oct. 2914-2261
4,2022).
Application, No. 106-25786898 (Royal Court of Guernsey)
77. > Signification 2262-2294
» Affidavit of Paul Richard Murphy (without exhibit)
Letter from the Texas State Securities Board to Highland Capital Management,
78| Lp., dated May 9, 2023 2295-2296
Transcript of Hearing Held Feb. 23, 2021 (PM), Adv. Proc. No. 21-3010 (Bankr.
7. N.D. Tex. Feb. 23, 2021) 2297-2536
20, Transcript of Hearing Held Jun. 8, 2023, Case No. 19-34054-sgj (Bankr. N.D. Tex. 2537-2926

Jun. 8, 2023)
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EXHIBIT 1*
MAIN CASE
In re Highland Capital Management, L.P., Case No. 19-34054-sgj11 (Bankr. N.D. Tex.)
Date Motion or Claim Movant / Objector Summary of Motion or Claim Status

y(E1PAN First Omnibus Objection to Certain Claimant: HCRE asserted Highland had no interest in SE Multifamily due to mutual CONCLUDED:
(A) Duplicate Claims; (B) HCRE mistake and lack of consideration. Trial was held November 1, 2022. On
OVé?rstated Cla1ms; ©) L?lte'Flled Objector: After engaging in substantial discovery and litigating Highland’s motion to Aprﬂ. 28: 2023, the (’Iomt.ent_ered its order
Claims; (D) Satisfied Claims; (E) No Highland disqualify HCRE’s counsel due to conflict of interest, HCRE filed a motion  Sustaining Highland’s objectionto
Liability Claims; and (F) ) to withdraw its proof of claim [DI 3443]. Highland objected [DI 3487]. The ~ HCRE’s claim, and disallowing the claim
Insufficient-Documentation Claims Court held a hearing on September 12, 2022 and denied withdrawal of the [DI3767].
[DI' 906] (solely with respect to claim after Dondero would not agree to refrain from filing the same claim in
Proof of Claim No. 146 Filed by a different forum [DI 3525].
HCRE Partners, LLC)

JPEIPIE Debtor’s Motion for Entry of an Movant: Acis filed a claim for at least $75 million. Acis’s claim resulted from an CONCLUDED:
Order Approving Settlement with (a) Highland involuntary bankruptcy initiated when Dondero refused to satisfy an Dondero appealed [DI 1347]. On March
Acis Capital Management, L.P. and Objectors: arbitration award and instead fraudulently transferred assets to leave Acis 18, 2022, this Court dismissed the appeal
Acis Capital Management GP LLC Dondero judgment proof. Highland settled for an allowed Class 8 claim of $23 million as constitutionally moot [Dist. Ct. Case
(Claim No. 23), (b) Joshua N. Terry and approximately $1 million in cash. t No. 3:20-cv-03390-X, DI 25].
and Jennifer G. Terry (Claim No. Dondero objected to the settlement [DI 1121] alleging it was unreasonable
156), and (c) Acis Capital and constituted vote buying. The Acis Settlement Motion was approved and
Management, L.P. (Claim No. 159) Dondero’s objection was overruled [DI 1302].

and Authorizing Actions Consistent
Therewith [DI 1087]

(K VEE:TPIR Motion of the Debtor Pursuant to 11 Movant: Highland filed a motion seeking to retain a sub-servicer to assist in its CONCLUDED:
U.S.C. §§ 105(a) and 363(b) for Highland reorganization consistent with the proposed plan. Dondero alleged the sub- Dondero withdrew his objection [DI 1460]
Authority to Enter into Sub-Servicer Objectors: servicer was not needed, was too expensive, and would not be subject to after forcing Highland to incur costs
Agreements [DI 1424] Dondero Bankruptcy Court jurisdiction [DI 1447]. responding [DI 1459]
(M VEEIPIR James Dondero’s Motion for Entry Movant: Dondero alleged Highland sold assets in violation of 11 U.S.C. § 363 and CONCLUDED:
of an Order Requiring Notice and Dondero without providing Dondero a chance to bid. Dondero requested an emergency Dondero withdrew this motion [DI 1622]
Hearing for Future Estate hearing [DI 1443]. Dondero filed this motion despite having agreed to the after Highland and the Committee were
Transactions Occurring Outside of Protocols governing such sales. forced to incur costs responding and
the Ordinary Course [DI 1439] preparing for trial [DI 1546, 1551].
4 V1L TPI S Motion for Order Imposing Movants: Movants sought to prevent Highland from causing the CLOs to sell assets CONCLUDED:
Temporary Restrictions on Debtor’s Advisors? Funds without Movants’ consent. Movants provided no support for this position, The motion was denied [DI 1605] and was
Ability, as Portfolio Manager, to which directly contradicted the terms of the CLO Agreements. The Motion ~ characterized as “frivolous.”
Initiate Sales by Non-Debtor CLO was filed notwithstanding the Protocols governing such sales. Movants
Vehicles [DI 1522, 1528] requested an emergency hearing [DI 1523].
yIp&JPIIN Debtor’s Motion for Entry of an Movant: HarbourVest asserted claims in excess of $300 million in connection with an APPEAL:
Order Approving Settlement with Highland investment in a fund indirectly managed by Highland for, among other The Trusts appealed [DI 1870]. This Court
HarbourVest (Claim Nos. 143, 147, Objectors: things, fraud and fraudulent inducement, concealment, and misrepresentation. affirmed and dismissed Dugaboy’s appeal
150, 153, 154) and Authorizing Dondero Highland settled for an $80 million allowed Class 8 and 9 claim and the for lack of standing [Dist. Ct. Case No.
Actions Consistent Therewith [DI Trusts3 transfer of certain assets to a Highland subsidiary. Dondero and the Trusts 3:21-00261-L, DI 38]. Dugaboy appealed
1625] CLOH alleged the settlement was unreasonable; was a windfall to HarbourVest; and  [DI 40]. Oral argument held May 1, 2023.
vote buying [DI 1697, 1706]. CLOH argued the settlement could not be Appeal is sub judice.
effectuated under the operative documents [DI 1707]. After analyzing CLOH and DAF separately filed a
Highland’s response, CLOH publicly withdrew its objection. The settlement  complaint in this Court alleging, among
was approved and the remaining objections were overruled [DI 1788]. other things, the settlement was a breach of

duty and a RICO violation. See infra.

All capitalized terms used but not defined herein have the meanings given to them in Highland Capital Management, L.P.’s
Memorandum of Law in Support of Its Motion to Deem the Dondero Entities Vexatious Litigants and for Related Sanctions. 1

Appx. 00002
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1/14/21

1/20/21

1/22/20

1/24/21
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Motion or Claim

Motion to Appoint Examiner
Pursuant to 11 U.S.C. § 11041 [DI
1745, 1752]

James Dondero’s Objection to
Debtor’s Proposed Assumption of
Executory Contracts and Cure
Amounts Proposed in Connection
Therewith [DI 1784]

Fifth Amended Plan of
Reorganization [DI 1472]

Application for Allowance of
Administrative Expense Claim
[DI 1826]; [rel. Adv. Proc. No.
21-3010-sgj]

Movant / Objector

Movants:
Trusts
Dondero [DI 1756]

Objector:
Dondero

Objectors:
Dondero [DI 1661]

Trusts [DI 1667]

Senior Employees
[DI 1669]

Advisors & Funds
[DI 1670]

HCRE [DI 1673]

CLOH [DI 1675]

NexBank Entities
[DI 1676]

Movants:
Advisors

Summary of Motion or Claim

Movants filed an emergency motion for the appointment of an
examiner after commencement of Plan solicitation and 14
months postpetition. [DI 1748].

Dondero objected to Highland’s proposed assumption of two
limited partnership agreements [DI 1719].

All objections to the Plan were consensually resolved prior to
the confirmation hearing except for the objections of the
Dondero Entities and the U.S. Trustee. The U.S. Trustee did not
press its objection at confirmation.

All objections were overruled and the Confirmation Order was
entered. The Confirmation Order specifically found that
Dondero threatened to “burn the place down” if his case
resolution plan was not accepted.

The Advisors sought an administrative expense claim for
approximately $14 million alleging they overpaid Highland
under certain Shared Services Agreements (“SSAs”) and Payroll
Reimbursement Agreements (“PRAs”). Highland brought a
breach of contract claim against the Advisors for failure to pay
amounts owed under the SSAs and PRAs [AP No. 21-3010, DI
1]. The claims were consolidated under AP 21-3010 since both
arose from the SSAs and PRAs.

After a two-day trial, the Court granted Highland’s breach of
contract claim, denied the Advisors’ admin claim. [AP No. 21-
3010, DI 124], and entered judgment [AP No. 21-3010, DI 126].

Status

CONCLUDED:
The motion was denied [DI 1960].

CONCLUDED:
Dondero withdrew his objection [DI 1876] after
forcing Highland to incur costs responding.

APPEAL:
Dondero, the Trusts, the Advisors, and the
Funds appealed [DI 1957, 1966, 1970, 1972].
On August 19, 2022, the Fifth Circuit affirmed
the Confirmation Order in all respects except
with respect to the exculpation. [Case No. 21-
10449, DI 00516439341]. On September 2,
2022, the Funds petitioned for rehearing
requesting the Fifth Circuit limit the
Gatekeeper. On September 7, 2022, the Fifth
Circuit granted rehearing but did not grant the
requested relief. [DI 516462923].

Highland moved to conform the Plan on
September 9, 2022. [DI 3503]. The Dondero
Entities objected [DI 3539, 3540, 3551]
requesting the Bankruptcy Court limit the
Gatekeeper.

On February 27, 2023, the Court issued its order
granting motion to conform [DI 3672]. The
Advisors appeal of the order was certified for
direct appeal to the Fifth Circuit. [Case No. 23-
10534]. Briefing in process.

Highland and the Dondero Entities filed
petitions for writ of cert. to SCOTUS on issues
of (a) standard of care and (b) exculpation
provision in Plan. Case No. 22-631 (Jan. 5,
2023); Case No. 22-669 (Jan. 16, 2023).
Solicitor General was invited to file a brief in
Supreme Court cases expressing the views of
the United States.

APPEAL:
The Advisors’ appeal [AP. No. 21-3010, DI
128] was docketed to Dist. Ct. Case No. 3:22-
¢cv-02170. Briefing on appeal is complete, and
matter is sub judice.

Appx. 00003



Date Motion or Claim Movant / Objector Summary of Motion or Claim Appeal
£JEEIPAM James Dondero, Highland Capital Movants: In March 2021, the Dondero Entities filed a motion to recuse Judge CONCLUDED:

Management Fund Advisors, L.P., Dondero Jernigan [DI 2060, 2061, 2062] (the “Original Recusal Motion”). Judge = Movants filed a petition for writ of
NexPoint Advisors, L.P., The Advisors Jernigan denied the motion finding, among other things, it was untimely ~ mandamus on April 4, 2023 to the
Dugaboy Investment Trust, The T and failed to show bias. [DI 2083] (the “Recusal Order”). The Movants District Court [Case No. 21-cv-879,
Get Good Trust, and NexPoint L) appealed [DI 2149, 2169, 2203]. Docket no. 41]. The next day, the
Real Estate Partners, LLC, f/k/a HCRE . . . District Court entered an order directing
HCRE Partners, LLC, a Delaware In Febmgry 2022, this Court entered its Memorandum Oplmon and the clerk to unfile the mandamus
Limited Liability Company’s Order [Dist. Ct. Case No. 3:21-cv-00879-K, DI 39], finding the Recusal petition [Docket no. 42].
Motion to Recuse Pursuant to 28 Order was a non-appealable interlocutory order.
U.S.C. § 455 [DI 2060] Notwithstanding this Court’s Order, in July 2022, Movants filed a

supplemental motion to recuse in the Bankruptcy Court, [DI 3470] (the

“Supplemental Recusal Motion”), requesting entry of a final, appealable

recusal order.

On September 1, 2022, the Bankruptcy Court denied the Supplemental

Recusal Motion finding it “procedurally improper,” [DI 3479], but

invited Movants to file (i) a “simple motion” seeking an amended order

removing the “reservation of rights” and/or (ii) a new motion to recuse

in front of the Bankruptcy Court.

On September 27, 2022, Movants filed a renewed motion to recuse [DI

3541] (the “Renewed Recusal Motion™), and then on October 17, 2022,

filed an amended renewed motion to recuse, [DI 3570]. On March 6,

2023, the Bankruptcy Court entered its order denying the amended

renewed motion to recuse [DI 3676].

CIRVIPARS Debtor's Motion to Disqualify Movant: After Wick Philips refused to withdraw, Highland moved to disqualify CONCLUDED:

Wick Phillips Gould & Martin, Highland them from serving as counsel to HCRE in connection with the In December 2021, the Bankruptcy
LLP as Counsel to HCRE Objector: prosecution of HCRE’s Proof of Claim on the ground that Wick Phillips ~ Court granted the motion disqualifying
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Partners, LLC and for Related

HCRE [DI 2278]

jointly represented Highland and HCRE (and others) in the negotiation,

Wick Phillips from serving as counsel

Relief [DI 2196] drafting and formation of the contracts at issue and therefore was to HCRE [DI 3106]
conflicted.
CYRETPARS Debtor’s Motion for Entry of an Movant: UBS) asserted claims against Highland in excess of $1 billion arising APPEAL:
Order Approving Settlement with Highland from two Highland-managed funds’ breach of contract. The settlement The Dondero Entities appealed [DI

UBS Securities LLC and UBS AG
London Branch and Authorizing
Actions Consistent Therewith

[DI 2199]

resolved over ten years of litigation but had to be renegotiated after
Highland discovered Dondero-controlled Highland had caused the funds
to fraudulently transfer over $300 million in assets to Sentinel
Reinsurance Ltd. (“Sentinel”), a Cayman-based entity controlled by
Dondero and Ellington, in 2017 to thwart UBS’s ability to collect on its
judgment.

Only Dondero [DI 2295] and Dugaboy [DI 2268, 2293] objected. The

2398]. In September 2022, this Court
affirmed the Bankruptcy Court’s
settlement order, [Dist. Ct. Case No.
3:21-cv-01295-X, DI 34], finding, in
pertinent part, that in their’ “zeal to
bamboozle this Court,” they omitted
critical facts. Id. at 12.

UBS settlement was approved in May 2021 [DI 2389]. In October 2022, the Dondero Entities
appealed this Court’s order to the Fifth
Circuit. USCA Case No. 22-10983.
Oral argument held June 5, 2023.

Matter is sub judice.
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Date Motion or Claim Movant / Objector Summary of Motion or Claim Status
VTpkIEB Motion for Modification of Order Movants: Over 9 months after its entry and post-confirmation of the Plan, DAF APPEAL:
Authorizing Appointment of DAF and CLOH filed a motion to modify the July Order, alleging the In September 2022, after the Fifth Circuit
James P. Seery, Jr. Due to Lack of CLOH Bankruptcy Court lacked subject matter jurisdiction. affirmed the Confirmation Order, Highland
Subject Matter Jurisdiction Highland opposed the motion [DI 2311] arguing it was a collateral moved for summary affirmance [DI 23].
[DI2242] attack barred by res judicata, among other things. The Committee Appellants opposed [DI 24], and filed a
joined the opposition [DI 2315]. The Motion was denied on June 25, ~ motion to reopen the appeal [DI 25], which
2021 [DI 2506]. nghland opposed [Dl 27].
DAF and CLOH appealed, [DI 2513], but moved to stay the appeal Because they missed the deadline to file
pending the Fifth Circuit’s determination of the appeal of the their opening brief, Appellants also filed a
Confirmation Order [Dist. Ct. Case No. 3:21-cv-01585-S, DI 10]. belated motion for an extension of time [DI
This Court granted the stay motion [DI 21] and, in connection with 29], claiming “excusable neglect.
the Partially Opposed Motion for Extension of Time to File In November 2022, this Court ordered the
Appellants" Opening Brief, directed the appellants to file their appeal remain abated pending resolution of
opening brief within 14 days of resolution of the Confirmation Order  the DAF parties’ Fifth Circuit appeal of the
[DI 19], which they failed to do. order holding them in contempt [USCA
Case No. 22-11036, DI 34], on the ground
that it was a “related case.”
VpidpXB Debtor’s Motion for an Order Movant: Highland filed a motion by order to show cause why Dondero, APPEAL:
Requiring the Violators to Show Highland CLOH, DAF, and their counsel should not be held in contempt of In August 2021, the Contemnors appealed
Cause Why They Should Not Be court for violating the January and July Orders. The Bankruptcy [DI2712,2713, 2758].
Hgld ip Civil Contempt for Com entered an order to show cause [DI 2255] and set an in-person [ September 2022, this Court affirmed the
Violating Two Court Orders hearing for June 8§, 2021. Bankruptcy Courts order in relevant part
[DI 2247] On August 4, 2021, following briefing and an evidentiary hearing, [Dist. Ct. Case No. 3:21-cv-01974-X,
the Court held Dondero, CLOH, DAF and others (the “Contemnors”) DI 49].
in contempt of court [DI 2660]. In October 2022, the Contemnors appealed

to the Fifth Circuit [USCA Case No. 22-
11036]. Briefing complete, oral argument
tentatively scheduled.

VIpLJpEM Motion to Compel Compliance Movants: The Trusts filed a motion seeking to compel Highland to file certain APPEALS:
with Bankruptcy Rule 2015.3 Trusts reports under Bankruptcy Rule 2015.3 [DI 2256]. Highland [DI In August 2022, following the Trusts’
[DI 2256] 2341] and the Committee [DI 2343] opposed the motion. appeal, [DI 2840], this Court dismissed the

Following a hearing in June 2021 [DI 2442], the motion was appeal as constitutionally moot [Dist. Ct.

adjourned and later denied as moot after Highland’s Plan became Case No. 3:21-cv-02268-S, DI 21].

effective. [DI 2812]. The Dondero Entities appealed to the Fifth
Circuit. [USCA Case No. 22-10831].

In February 22023, the Fifth Circuit issued
its order and judgment affirming the
District Court [USCA Case No. 22-10831,
Docket Nos. 46, 47].

(JpLJpkB Debtor’s Motion for Entry of an Movant: Highland filed a motion seeking authority to create an indemnity APPEAL:

Order (i) Authorizing the (a) Highland trust to secure the Reorganized Highland, Claimant Trust, and After the Dondero Entities appealed [DI

Creation of an Indemnity Subtrust Litigation Trust’s indemnification obligations [DI 2491]. Dondero, 2673], this Court affirmed the Bankruptcy

and (b) entry into an Indemnity HCMFA, NPA, and Dugaboy objected [DI 2563] arguing it was an Court’s order. [Dist. Ct. Case No. 3:21-cv-

Trust Agreement and (ii) Granting improper plan modification. A hearing was held in July 2021 and 01895-D, DI 45]. The Dondero Entities

Related Relief [DI 2491] Highland’s motion was granted [DI 2599]. appealed. [USCA Case No. 22-10189]. In
January 2023, the Fifth Circuit affirmed
this Court’s order. [USCA Case No. 22-
10189, Document No. 90-1].

Appx. 00005



Date
7/8/21

7/8/21

10/8/21

1/11/22
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Motion or Claim

Motion of the Debtor for Entry of
an Order (I) Authorizing the Sale
of Certain Property and (II)
Granting Related Relief [DI 2535]

Motion of the Debtor for Entry of
an Order (I) Authorizing the Sale
and/or Forfeiture of Certain
Limited Partnership Interests and
Other Rights and (II) Granting
Related Relief [DI 2537]

Final Fee applications of FTI [DI
2902], Teneo Capital [DI 2903],
Sidley Austin [DI 2904], PSZJ
[DI 2906], and Wilmer Cutler
[2907]

Motion to Ratify Second
Amendment to Proof of Claim
[Claim No. 198] and Response to
Objection to Claim [DI 3177,
3178]

NPA acquisition of claim
[DI 3146]

Movant / Objector

Movant:
Highland

Objector:
NPA

Movant:
Highland

Objector:
NPA

Movants:
Highland’s
professionals
Objector:
NPA

Movant:
CLOH

Objector:
Litigation Trustee

N/A

Summary of Motion or Claim

Highland filed a motion seeking authority to sell certain real property
[DI 2535]. NPA objected [DI 2621] arguing Highland created a sale
process designed to exclude NPA without a sound business justification.

Highland filed a motion seeking authorization to sell, among other
things, certain limited partnership interests in PetroCap Partners III, L.P.
[DI 2537]. NPA objected, seeking to inject itself into the bidding
process. [DI 2626].

PSZJ, Wilmer Cutler, Teneo Capital, Sidley Austin, and FTI filed final
fee applications in the Bankruptcy Court. NPA objected [DI 2977,
3015], sought permission to employ a fee examiner to review the fee
applications, and sought expansive discovery.

In November 2021, the fee applications were granted after substantial
briefing and a hearing. [DI 3047, 3048, 3056, 3057, and 3058].

CLOH’s requested to ratity its Second Amended CLO HoldCo Crusader
Claim [Proof of Claim No. 198], and deny the Litigation Trustee
Objection as moot.

In January 2022, NPA acquired a disputed employee claim [DI 3146],
which was expunged [DI 3180]. NPA has appealed. Case 3:22-cv-
00335-L

Status

CONCLUDED:
A hearing was held on August 4, 2021
and Highland’s motion was granted
over NPA’s objection [DI 2687].

CONCLUDED:
In August 2021, the Bankruptcy Court
overruled NPA’s objection and granted
Highland’s motion [DI 2699].

APPEALS:
NPA filed notices of appeal to this
Court [DI 3076, 3077, 3078, 3079, and
3080], which were then consolidated
[Dist. Ct. Case No. 21-cv-3086-K,
DI 9]. In May 2022, this Court
dismissed the appeal as constitutionally
moot [Dist. Ct. Case No. 21-cv-3086-K,
DI 37]. NPA appealed [DI 39]. Fifth
Circuit briefing is complete and the
appeal is under advisement [USCA 22-
10575].

STATUS:
CLOH’s motion was denied by the
Bankruptcy Court [DI 3457], and its
appeal was rejected by this Court. See
CLO Holdco, Ltd. v. Kirschner (In re
Highland Cap. Mgmt., L.P.), No. 3:22-
CV-2051-B, 2023 U.S. Dist. LEXIS
87842, at *1 (N.D. Tex. May 18, 2023).
CLOH has appealed to the Fifth Circuit
[Case No. 3:22-cv-02051-B D, DI 20].

Briefing complete.
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Date
6/30/22

Motion or Claim

3382]

2/6/23

Motion for Leave to File
Proceeding [DI 3662]

%JPLJPEM Hunter Mountain Investment

Proceeding [DI 3699]

6/15/23

Compel Forensic Imaging of
James P. Seery, Jr.’s Phone

[Docket No. 3802]

Motion for Determination of the
Value of the Estate and Assets
Held by the Claimant Trust [DI

Trust’s Emergency Motion for
Leave to File Verified Adversary

The Dugaboy Investment Trust’s
Motion to Preserve Evidence and

Movant / Objector

Movant:
Dugaboy
Objector:
Highland

Movants:
Dugaboy and
Hunter Mountain
Investment Trust

Objector:
Highland

Movant:
Hunter Mountain
Investment Trust

Objector:
Highland, Highland
Claimant Trust,
James P. Seery, Jr.,
Farallon, Stonehill

Movant:
Dugaboy

Summary of Motion or Claim

Dugaboy moved for a determination of the current value of the estate
and an accounting of its assets available for distribution, arguing it was
somehow in the money and therefore had appellate standing and rights
(the “Valuation Motion™) [DI 3382]. Highland objected. [DI 3465].

After Dugaboy amended its Valuation Motion in September 2022 [DI
3533, 3535], Highland filed its reply in further opposition [DI 3614].

Following the ruling on the Valuation Motion, Dugaboy and Hunter
Mountain Investment Trust filed a motion for leave to file a complaint
against Highland seeking information about the estate’s current assets,
results of asset sales, and amounts distributed to creditors.

Hunter Mountain seeks leave of the Bankruptcy Court to file a complaint
against defendants Seery, Stonehill, and Farallon alleging both direct
and derivative claims on behalf of Highland of insider trading and
breach of fiduciary duty. The proposed complaint alleges that Seery
engaged in a quid pro quo with Stonehill and Farallon by which Seery
put Stonehill and Farallon on the Oversight Board in exchange for a
“rubber stamp” of Seery’s compensation as CEO of Highland.

Dugaboy seeks to preserve the ESI contained on Seery’s iPhone and to
permit the recoveryof his text messages. The basis for this motion was
information learned through discovery in a separate action brought by
Scott Ellington, Highland’s former general counsel, against a former
Highland employee, in which Ellington subpoenad Highland’s
independent directors and bankruptcy counsel, as well as other parties to
the bankruptcy case, requiring a motion for a protective order. See infra.

Status

STATUS:
During a hearing held in November
2022, the Court questioned whether the
relief could only be obtained through an
adversary proceeding and requested
additional briefing [DI 3625].

After reviewing the supplemental
briefs, the Court ruled an adversary
proceeding was required [DI 3645].

On May 10, 2023, Dugaboy and Hunter
Mountain filed a complaint seeking
declaratory relief as to the value of the
Claimant Trust assets and their interest
therein [AP No. 23-03038-sgj, Docket
No. 1].

The timing of Highland’s motion to
dismiss must be fixed.

STATUS:
On May 10, 2023, the parties filed a
stipulation withdrawing the motion [DI
3662].

Trial was held June 8, 2023, and the
matter is under advisement.

The timing of Highland’s objection
must be fixed.
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ADVERSARY PROCEEDINGS
Highland Capital Management, L.P. v. James D. Dondero, Adv. Proc. No. 20-03190-sgj (Bankr. N.D. Tex.)
Date Motion / Complaint Plaintiff Summary of Proceeding Status

(VIrgPV Plaintiff Highland Capital Movant: In December 2020, after Dondero interfered with the management of the CONCLUDED:

Management, L.P.’s Emergency Highland estate and threatened certain employees, Highland commenced an Dondero appealed to this Court [Dist.

Motion for a Temporary adversary proceeding and sought [DI 2] and obtained a TRO [DI 10] and  Ct. Case No. 3:21-cv-01590-N] (which

Restraining Order and Preliminary a Preliminary Injunction [DI 59] against Dondero prohibiting him from declined to hear the interlocutory

Injunction against Mr. James interfering with Highland’s estate and enjoining him from engaging in appeal), and filed a petition for writ of

Dondero [DI 2] other wrongful conduct. mandamus from the Fifth Circuit.
Ultimately, a consensual injunction was
entered [DI 182] and the writ of
mandamus was withdrawn.

(VrPAB Plaintiff’s Motion for an Order Movant: In late December 2020, Highland discovered Dondero had violated the APPEALS:

Requiring Mr. James Dondero to Highland TRO by, among other things, again interfering with the management of ~ Dondero appealed [DI 212]. In August

Show Cause Why He Should Not the estate and conspiring with Highland’s then-general counsel and 2022, this Court affirmed in substantial
Be Held in Civil Contempt for assistant general counsel to coordinate offensive litigation against part [Dist. Ct. Case No. 3:21-cv-01590-

Violating the TRO [DI 48] Highland. An extensive evidentiary hearing was held in March 2021, N, DI 42].
and on June 7, 2021, the Bankruptcy Court entered an order finding Dondero appealed to the Fifth Circuit
Dondero in contempt of court [DI 190]. [USCA Case Number 22-10889].

Briefing complete, oral argument
tentatively scheduled.

Highland Capital Management, L.P. v. Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P.,
Highland Income Fund, NexPoint Strategic Opportunities Fund, NexPoint Capital, Inc., and CLO Holdco, Ltd.,
Adv. Proc. No. 21-03000-sgj (Bankr. N.D. Tex.)

Date Motion / Complaint Plaintiff Summary of Proceeding Status

(/[JPAB Plaintiff’s Emergency Motion for Movant: In late December 2020, Highland received threatening letters from the CONCLUDED:

a Temporary Restraining Order Highland Funds, the Advisors, and CLOH regarding Highland’s management of In September 2021, the Court entered
and Preliminary Injunction the CLOs. These letters reiterated the arguments made by these parties its order approving the settlement
Against Certain Entities Owned in their December motion that the Bankruptcy Court denied as [DI 2829].

and/or Controlled by Mr. James “frivolous.” Highland sought to prevent the Dondero Entities from

Dondero [DI 2] improperly interfering in the management of the estate. In January 2021,

the parties agreed to entry of a TRO [DI 20] and later a final disposition

of the matter pursuant to Bankruptcy Rule 9019 [DI 2589].

Highland Capital Management, L.P. v. Highland Capital Management Fund Advisors, L.P. and NexPoint Advisors, L.P.,
Adv. Proc. No. 21-03010-sgj (Bankr. N.D. Tex.)

Date Motion / Complaint Plaintiff Summary of Proceeding Status

vJhWdP4B Debtor’s Emergency Motion for a Plaintiff: Highland’s Plan called for a substantial reduction in its work force. As CONCLUDED:

Mandatory Injunction Requiring Highland a result, Highland terminated certain shared services agreements and During the hearing, the Advisors

the Advisors to Adopt and attempted to negotiate a transition plan with the Advisors to enable announced for the first time they had

Implement a Plan for the them to continue providing services to their funds without interruption,  cobbled together their own transition

Transition of Services by but the Advisors would not say “yes.” Concerned the Advisors would plan. An order was entered in February

February 28, 2021 [DI 2] be unable to service its clients, Highland commenced this action to 2021 [DI 25] making factual findings
force the Advisors to adopt a transition plan. and ruling the injunction was moot.
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CONSOLIDATED NOTES LITIGATION (Bankr. N.D. Tex.)
MEMBER CASES: Adv. Proc. Nos. 21-03003-sgj, 21-03004-sgj, 21-03005-sgj, 21-03006-sgj, 21-03007-sgj, 21-03082-sgj

MAIN NOTES LITIGATION
. Highland Capital Management, L.P. v. James Dondero, Adv. Proc. No. 21-03003-sgj (Bankr. N.D. Tex.)

. Highland Capital Management, L.P. v. Highland Capital Management Fund Advisors, L.P., Adv. Proc. No. 21-03004-sgj (Bankr. N.D. Tex.)

. Highland Capital Management, L.P. v. NexPoint Advisors, L.P., Adv. Proc. No. 21-03005-sgj (Bankr. N.D. Tex.)

. Highland Capital Management, L.P. v. Highland Capital Management Services, Inc., Adv. Proc. No. 21-03006-sgj (Bankr. N.D. Tex.)

. Highland Capital Management, L.P. v. HCRE Partners, LLC (n/k/a NexPoint Real Estate Partners, LLC), Adv. Proc. No. 21-03007-sgj (Bankr. N.D. Tex.)

Date Motion/ Complaint  Plaintiff Summary of Proceeding Status
(/P7IP48 Complaint for (i) Plaintiff:  After Dondero and four affiliates (HCMFA, NPA, HCMS, HCRE) refused to satisfy over $60 million on certain CONCLUDED:
Breach of Contract and ~ Highland  promissory notes, Highland filed collection actions against each Dondero Entity. See AP Nos. 21-03003-sgj; 21- On July 6, 2 023,
(ii) Turnover of 03004-sgj; 21-03005-sgj; 21-03006-sgj; 21-03007-sg;j. the District Court
Propert’y of the Three months after the complaint was filed, the Dondero Entities moved to withdraw the reference. Following a entered an order
Debtor’s Estate [DI 1] hearing in May 2021, the Bankruptcy Court recommended the Bankruptcy Court adjudicate pre-trial matters, adopting the
including consideration (but not determination) of dispositive motions. This Court adopted the R&Rs and the Bankr,uptcy
actions were later consolidated. Court’s R&R,
granting partial

Dondero amended his answer to assert, among other things, that he and his sister, Nancy Dondero, entered an
undisclosed oral agreement claiming the notes would be forgiven upon fulfillment of certain conditions
subsequent (the “Alleged Agreement Defense™). All Dondero Entities (except, initially, HCMFA) adopted the
Alleged Agreement Defense. Dondero, NPA, and HCRE also asserted Highland “negligently” caused their
defaults under the term notes by not effectuating the payments on their behalf. In support of this “negligence”
defense, the Dondero Entities moved to extend expert discovery to litigate the legal issue of whether Highland
had an affirmative “duty” to effectuate payments on their behalf. The Bankruptcy Court denied the motion,
finding, in pertinent part, that expert testimony on legal issues was improper. The Dondero Entities sought
improperly sought reconsideration in this Court.

summary judgment
on breach of the
notes and entering
judgment [Case
No. 3:21-cv-
00881-X, DI 128].
The Court also
entered orders
finding moot (a)
Highland’s motion

HCMFA contended the HCMFA notes were “void” or “unenforceable” due to “mutual mistake,” and specifically,

that Waterhouse, HCMFA’s treasurer and Highland’s former CFO, lacked authority to execute the notes and to Strike

signed them by “mistake” (“HCMFA’s Mistake Defense”). HCMFA subsequently sought leave to assert that Defendants’
Waterhouse did not sign the HCMFA notes at all. After a hearing on HCMFA’s motion for leave, the Bankruptcy Unauthorized
Court denied the motion on the ground that the proposed additional defense (that Waterhouse did not sign the Reply and (b)
notes) was futile. HCMFA again improperly sought reconsideration in this Court. NPA/HCMS/HCR
In December 2021, Highland moved for Partial Summary Judgment. Following a hearing in April 2022, the E’s objection to
Bankruptcy Court issued its Report & Recommendation (the “R&R”), recommending Partial Summary Judgment  the Bankruptcy

in favor of Highland. Court’s order

In the R&R, the Bankruptcy Court found no reasonable trier of fact could find the Alleged Agreement existed, the ~denying the motion
Alleged Agreement Defense did not pass the “straight-face test,” and “there was a complete lack of evidence” to extend expert
supporting the Alleged Agreement Defense. The Bankruptcy Court also found no reasonable trier of fact could discovery [DI

believe HCMFA’s Mistake Defense (“the ‘Mutual Mistake’ defense—Ilike the ‘oral agreement’ defense asserted 135].
by the other Note Maker Defendants—is farfetched, to say the least, especially in the context of a multi-billion

company with perhaps the world’s most iconic and well-known public accounting firm serving as its auditors.”).

In August 2022, Highland filed a notice of attorneys’ fees and backup documentation in support of the proposed
judgments. The Dondero Entities objected. Highland responded in September 2022.

The Dondero Entities then filed an unauthorized reply in support of their objection. Highland moved to strike on
the grounds it was not permitted under Fed. R. Bankr. P. 9033 or the parties’ Stipulation.

Highland then moved to supplement its backup documentation to include two invoices inadvertently omitted. The
Dondero Entities filed a meritless objection which was overruled.

In November 2022, the Bankruptcy Court issued a supplemental R&R overruling the Dondero Entities” objections
to the Proposed Judgment. The Dondero Entities objected and Highland responded.
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HCMFA NOTES LITIGATION I
Highland Capital Management, L.P. v. Highland Capital Management Fund Advisors, L.P., Adv. Proc. No. 21-03082-sgj (Bankr. N.D. Tex.)

Date Motion / Complaint Plaintiff Summary of Proceeding Status

(MVEJPARS Complaint for (i) Breach of Plaintiff: In November 2021, Highland commenced another collection action CONCLUDED:

Contract and (ii) Turnover of Highland against HCMFA for breach of two additional promissory notes (the On July 6, 2 023, the District Court

Property of the Debtor’s Estate “Pre-2019 Notes”) that were subject to a prepetition standstill agreement  entered an order adopting the

[DI 1] that Dondero entered into with himself. This action was consolidated Bankruptcy Court’s R&R, granting
with the main litigations. summary judgment on breach of the

HCMFA adopted the Alleged Agreement Defense asserted in the main 13102&;? ctggggr_l)n(g IJDLIIdlgge]:nt [Case No.

litigation. During discovery, Dondero was forced to change story his
story yet again, stating he, not his sister, entered into the Alleged
Agreement.

Highland moved for summary judgment. After a hearing, the Bankruptcy
Court issued its Report & Recommendation recommending summary
judgment be entered against HCMFA, finding, “[t]he Alleged Oral
Agreement Defense appears to be a ‘cut-and-paste’ of the same alleged
‘oral agreement’ defense that was ultimately asserted in the Five Earlier-
Filed Note Actions by four of the five Note Maker Defendants (all but
HCMFA)” and the defense “morphed” as the five earlier-filed Main
Note Litigation progressed, “The only summary judgment evidence
submitted by HCMFA in support of its Alleged Oral Agreement Defense
is the conclusory, self-serving, unsubstantiated declarations of Dondero
and his sister regarding the existence of the Alleged Oral Agreements.”

HCMFA objected to the R&R in this Court and to Highland’s proposed
judgment in Bankruptcy Court. The Bankruptcy Court issued its
supplemental R&R recommending this Court overrule HCMFA”s
objections to the proposed judgment. HCMFA filed the same objection
to the supplemental R&R in this Court, and Highland responded.

UBS Securities LLC and UBS AG London Branch vs. Highland Capital Management L.P., Adv. Pro. No. 21-03020-sgj (Bankr. N.D. Tex.)

Date Motion / Complaint Plaintiff Summary of Proceeding Status
<JEY/PAM Original Complaint for Injunctive Plaintiff: In early 2021, Highland discovered certain former employees under CONCLUDED:

Relief [DI 3] UBS Dondero’s direction caused certain entities to transfer $300 million in On August 23, 2022, the Court granted
face amount of cash and securities to Sentinel to avoid the judgment in Highland’s motion to withdraw the
favor of UBS. UBS then sought to enjoin Highland from allowing funds  answer, and a permanent injunction was
under its management to make transfers to Sentinel, its affiliates, or issued [DI 185].
transferees pending decision as to whether assets were fraudulently At the hearing, the Court said it would
transferred. assess the evidence to determine
On June 8, 2022, Highland filed motion to withdraw its answer and whether a criminal referral was
consent to judgment [DI 169] warranted.
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Charitable DAF Fund, L.P., and CLO Holdco, Ltd., v. Highland Capital Management, L.P., Highland HCF Advisor, Ltd., and Highland CLO Funding, Ltd.,

Date
4/12/21

Motion / Complaint

Original Complaint

Plaintiff

Plaintiffs:
DAF
CLOH

Adv. Proc. No. 21-03067-sgj (Bankr. N.D. Tex.)

Summary of Proceeding

The Dondero Entities filed their original complaint in April 2021 in this
Court alleging Highland and Seery violated SEC rules, breached
fiduciary duties, engaged in self-dealing, and violated RICO in
connection with its settlement with HarbourVest [Dist. Ct. Case No. 21-
cv-00842-B].

The Dondero Entities brought this complaint even though CLOH
previously withdrew its objection to the HarbourVest settlement.
Highland believes the complaint is frivolous and represents a collateral
attack on the order approving the HarbourVest settlement.

On May 19, 2021, Highland filed a motion to enforce the reference and
have the case referred to the Bankruptcy Court [DI 22]. Highland also
filed a motion to dismiss the complaint (the “Original MTD”) [DI 26].

After the motions were briefed, the Dondero Entities moved to stay the
proceeding pending resolution of the confirmation appeal [DI 55] (the
“First Stay Motion”). Highland opposed the First Stay Motion. In
September 2021, the Court entered an order enforcing the reference [DI
64], and this matter was sent to the Bankruptcy Court under Adv. Proc.
No. 21-3067.

On November 18, 2021, five days prior to the hearing on the Original
MTD, the Dondero Entities filed an amended motion to stay the
proceedings pending resolution of the appeal of the confirmation order
[DI 69] (the “Second Stay Motion”), in which they reiterated the
arguments in the First Stay Motion, and attached a motion to withdraw
the reference [id. at Exhibit A], which reiterated the same arguments in
the Dondero Entities’ opposition to Highland’s motion to enforce the
order of reference.

In March 2022, the Court dismissed the action on collateral and judicial
estoppel grounds [DI 100]. The Dondero Entities appealed and that
appeal was consolidated with their appeal of the order denying their
motion for a stay [3:21-cv-03129-B].

On September 2, 2022 [DI 28], this Court reversed the Bankruptcy
Court’s finding that Plaintiffs’ claims were barred by collateral estoppel.
On judicial estoppel, this Court affirmed the Bankruptcy Court’s finding
that the first two elements were satisfied but remanded to determine if
CLOH’s inconsistent position was “inadvertent.”

Highland filed its renewed Motion to Dismiss on October 14, 2022
[DI 122, 123].

On November 18, 2022, Plaintiffs filed a renewed motion to withdraw
the reference [DI 128].

Status

APPEALS:
A hearing on both motions was held on
January 25, 2023. On February 6, 2023,
the Bankruptcy Court issued its R&R,
recommending denial of Plaintiffs’
renewed motion to withdraw the
reference [DI 158], and, on February
21, 2023, the Dondero Entities objected
to the R&R [Dist. Ct. Case No. 3:22-
cv-02802-S, DI 3]. The R&R is
pending final decision of the District
Court.

On June 25, 2023, the Bankruptcy
Court issued its order granting
Highland’s renewed motion to dismiss
[AP No. 21-03067-sgj, DI 167].

On June 27, 2023, DAF/CLOH
appealed the order dismissing the action
[DI 168]. The appeal is docketed to
Dist. Ct. Case No. 3:23-cv-01503-G.

10
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Date Motion / Complaint Plaintiff
v(r7IPAM Original Complaint Plaintiff:
DAF

Date Motion / Complaint Plaintiff
SIPAIPAB Original Complaint Plaintiff:
PCMG Trading

Partners XXIII, L.P.

The Charitable DAF Fund, LP v. Highland Capital Management, L.P., Adv. Proc. No. 22-03052-sgj (Bankr. N.D. Tex.)

PCMG Trading Partners XXIII, L.P. v. Highland Capital Management, L.P., Adv. Proc. No. 22-03062-sgj (Bankr. N.D. Tex.)

Status

CONCLUDED:
DAF filed a notice of appeal on
October 5, 2022 [Case No. 3:22-cv-
02280-S] but on February 21, 2023
(the day its opening brief was due)
notified counsel it no longer intended
to pursue it.

Summary of Proceeding

DAF filed its original complaint in July 2021 in this Court alleging
Highland violated SEC rules and breached fiduciary duties by causing
one of its investment vehicles to sell assets [Dist. Ct. Case No. 3:21-cv-
01710-N, DI 1]. DAF’s allegations duplicated allegations Dugaboy
made in proofs of claim filed in the Bankruptcy Court and in its
complaint filed in this Court.

DAF never served the Complaint but filed a motion to stay (which was
also not served) pending appeal of the confirmation order [DI 6]. In
September 2021, the Court stayed the proceeding [DI 7]. Highland then
voluntarily appeared, and moved for reconsideration of the stay order
[DI 8] and to dismiss [DI 11]. In May 2022, the Court lifted the stay and
referred the case to the Bankruptcy Court.

Highland filed its amended motion to dismiss in May 2022 [DI 19, 20]
arguing the complaint asserted time-barred administrative expense
claims. In September 2022, following a hearing, the Court dismissed the
complaint as time-barred [DI 42, 43].

A joint stipulation dismissing the
appeal with prejudice was filed on
February 22, 2023 [DI 9].

Status

CONCLUDED:
An amended Stipulation of Dismissal of
Adversary Proceeding (with prejudice)
[DI 27] was filed on August 1, 2022.

Summary of Proceeding

PCMG filed its original complaint in April 2021 in this Court alleging
Highland violated SEC rules and breached fiduciary duties by causing
one of its investment vehicles to sell assets [Dist. Ct. Case No. 3:21-cv-
01169-N, DI 1]. PCMG is owned and controlled by Dondero, and held
less than a 0.05% interest in the investment vehicle. Highland believed
the complaint was frivolous.

PCMG never served the Complaint but filed a motion to stay (which was
also not served) pending appeal of the confirmation order [DI 6]. In
September 2021, the Court stayed the proceeding [DI 7]. Highland then
voluntarily appeared, and moved for reconsideration of the stay order
[DI 8] and to dismiss [DI 11]. In May 2022, the Court lifted the stay and
referred the case to the Bankruptcy Court.

Highland filed its amended motion to dismiss on June 16, 2022 [DI 20,
21] arguing the complaint asserted time-barred administrative expense
claims. PCMG withdrew the complaint in July 2022 after forcing
Highland to incur substantial expense litigating the matter.
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DISTRICT COURT ACTIONS

Charitable DAF Fund, L.P., and CLO Holdco, Ltd., v. Highland Capital Management, L.P., Highland HCF Advisor, Ltd.,

and Highland CLO Funding, Ltd., Case No. 21-cv-00842-B (N.D. Tex. April 12, 2021)
Movant / Objector Summary of Motion

CIRETPARN Plaintiff’s Motion for Leave to Plaintiffs: Plaintiffs filed a motion seeking leave from this Court to add Seery as a
File First Amended Complaint in DAF defendant and to seek, in this Court, a reconsideration of two final
the District Court CLOH Bankruptcy Court orders [DI 6].

Date Motion

Date Motion/Complaint Movant / Objector Summary of Motion

(JPEIPAM Original Complaint Plaintiff: Dugaboy alleges Highland violated SEC rules and breached fiduciary

Dugaboy duties by causing one of its investment vehicles to sell assets. Dugaboy
is Dondero’s family trust holding less than a 2% interest in the vehicle.
Dugaboy’s allegations duplicated allegations it made in proofs of claim
filed in the Bankruptcy Court.

The Dugaboy Investment Trust v. Highland Capital Management, L.P., Case No. 21-cv-01479-S (N.D. Tex. June 23, 2021)

Status

CONCLUDED:
This Court denied the motion but with
leave to refile.

This matter was referred to the
Bankruptcy Court on September 20,
2021. See Adv. Proc. No. 21-03067-sgj
(Bankr. N.D. Tex.)

Status

CONCLUDED:
Dugaboy withdrew the Complaint after
Highland informed the Bankruptcy
Court of the filing.
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OTHER DONDERO-RELATED LITIGATION

Date Parties Summary of Litigation Status
(LB UBS, Highland, Multiple In 2008, two funds managed by Highland breached their contractual obligations to UBS by failing to meet a This matter is currently being
Highland Entities margin call. UBS filed suit in New York Supreme Court in 2009. After a decade of litigation, UBS secured a $1 litigated.

billion plus judgment against the two funds and sought to hold Highland, among others, liable as an alter ego.
Judgment, Index No. 650097/2009, Docket No. 646 (N.Y. Sup. Feb. 10, 2020).

UBS and the Dondero Entities continue to litigate. UBS filed a turnover motion in February 2023 seeking to
hold Dondero and Scott Ellington, his long-time general counsel, liable for the full $1 billion plus judgment.
Special Turnover Petition, Index No. UNASSIGNED, Docket No. 142 (N.Y. Sup. Feb. 8, 2023).

VAR Joshua Terry, Acis, After Joshua Terry secured an $8 million arbitration award against Acis, Dondero caused the stripping of Acis’s CONCLUDED:
Highland, Neutra, Ltd., assets to make it judgment proof. Terry subsequently filed an involuntary bankruptcy petition. Case No. 18- On July 9, 2021, the Fifth
HCLOF 30264-sgjl1 (Bankr. N.D. Tex.). Through Acis’s confirmed plan of reorganization, Terry became Acis’s sole Circuit affirmed the bankruptcy
owner. court’s order confirming the

Chapter 11 plan, concluding the
appeal of plan injunction was

In the Acis bankruptcy, the Bankruptcy Court issued: %08(27[[§§:ANC0386 No. 19-

Bench Ruling and Memorandum of Law in Support of: (A) Final Approval of Disclosure Statement; and (B) 00515931634].
Confirmation of Chapter 11 Trustee’s Third Amended Joint Plan [DI 827]

Findings of Fact, Conclusions of Law, and Order Granting Final Approval of Disclosure Statement and
Confirming the Third Amended Joint Plan for Acis Capital Management LP and Acis Capital Management GP
LLC, as Modified [DI 829]

Findings of Fact, Conclusions of Law, and Order Granting Final Approval of Disclosure Statement and
Confirming the Third Amended Joint Plan for Acis Capital Management LP and Acis Capital Management GP
LLC, as Modified [DI 830]

Highland and its proxies appealed to this Court and the Fifth Circuit but their appeals were denied: Civ. Case
No. 3:19-cv-00291-D; USCA Case No. 19-10847.

As soon as the injunction in Acis’s plan expired, Dondero (through NSOF) immediately filed suit against Acis
and Terry, among others, in the U.S. District Court for the Southern District of New York (Civ. Case No. 1:21-
cv-04384). The court dismissed Dondero’s federal claims and NSOF appealed to the Second Circuit (USCA
Case No. 22-1912). The appeal is pending.

Stymied in federal court, Dondero, again through NSOF, filed a substantially similar action against Acis and
Terry, among others, in New York state court. Index No. 653654/2022 (N.Y. Sup. 2022). Motions to dismiss
NSOF’s state law action are sub judice.

Immediately after the expiration of the injunction in Acis’ plan, Dondero—through NSOF—filed suit against
Acis, Terry, and others in the Southern District of New York alleging they violated their fiduciary duties to
NSOF as an investor in a CLO managed by Acis (and which had been managed by Dondero prior to the Acis
bankruptcy). Civ. Case No. 21-cv-04384-GHW (S.D.N.Y. May 14, 2021). Dondero’s litigation caused Acis to
halt distributions from its managed CLOs thus depriving HCMLP of approximately $20 million in proceeds.
The Southern District of New York dismissed Dondero’s litigation. NexPoint Diversified Real Estate Trust v.
Acis Cap. Mgmt., L.P., 620 F.Supp. 3d 36 (S.D.N.Y. 2022). Undeterred, Dondero appealed to the Second
Circuit (Case No. 22-1912 (2d Cir.)), re-filed his breach of fiduciary duty claims in New York state court
(Index No. 653654/2022 (N.Y. Sup. 2022)), asserted duplicative counterclaims in another pending litigation
involving Acis (Case No. 23-cv-11059-GHW (S.D.N.Y. Dec. 24, 2021)), and filed a lawsuit against HCLOF in
the Royal Court of Guernsey alleging HCLOF unfairly prejudiced CLOH by settling with Acis, rather than
suing it (No. 106-25786898 (Royal Court of Guernsey))

The Acis bankruptcy was marked by extremely acrimonious litigation and multiple adverse credibility findings
regarding Dondero and other Highland employees (acting at Dondero’s direction).
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STATE COURT ACTIONS

James Dondero, Petitioner v. Alvarez Marsal, et al., Cause No. DC-21-09534 (95th Civil District Court, Tex. July 22, 2021)

Date
7/22/21

Motion

Verified Petition to Take
Deposition Before Suit and Seek
Documents

Movant / Objector

Movant:
Dondero

Summary of Motion

Dondero sought pre-suit discovery from Farallon, a purchaser of
certain claims in the Bankruptcy Case, and Alvarez. Dondero alleged
Farallon breached certain U.S. Trustee requirements when it purchased
claims. Dondero also alleged Farallon purchased those claims because
of its relationship to Seery and Seery was leveraging his relationship
with Farallon to ensure he remained in control of Highland.

Farallon and Alvarez removed the action to the Bankruptcy Court [DI
1]. Dondero moved to remand [DI 4]. On January 4, 2022, the Court
remanded the case [DI 22, 23].

Ellington v. Daugherty, Cause No. DC-22-00304 (101st Jud. Dist. Tex. 2022)

Date Motion Plaintiff / Defendant Summary of Motion
(VP72 Plaintiff’s Original Petition, Plaintiff: Scott Ellington, Highland’s former general counsel, sued Daugherty,
Application for Temporary Scott Ellington a former Highland employee, for stalking; Ellington subpoenaed
Restraining Order, Temporary Highland’s independent directors, Highland’s bankruptcy counsel,
Injunction, and Permanent Defendant: and other parties to the bankruptcy case requiring a motion for a
Injunction Patrick Daugherty protective order in New Jersey; Ellington moved to hold an

independent director in contempt, in violation of the gatekeeper
order; Ellington subpoenaed deposition of another independent
director.

Farallon and Alvarez removed the action to the Bankruptcy Court
[DI 1]. Dondero moved to remand [DI 4]. On January 4, 2022, the
Court remanded the case [DI 22, 23].

Date
1/20/23

Motion Movant / Objector

Movant:
Hunter Mountain
Investment Trust

Summary of Motion

Petitioner Hunter Mountain
Investment Trust’s Verified Rule
202 Petition

Hunter Mountain Investment Trust sought pre-suit discovery from
Farallon and Stonehill as purchasers of certain claims. Hunter
Mountain’s petition is substantially similar to the petition for pre-suit
discovery filed by Dondero in Texas state court in July 2021.

Date Motion Movant / Plaintiff Summary of Motion
IEIPARY Verified Complaint for Specific Plaintiff: Highland filed complaint seeking specific performance of the SE
Performance to inspect and Copy Highland Multifamily operating agreement, First Amended and Restated Limited

Books and Records Liability Company Agreement, dated March 15, 2019, effective as of
August 23, 2018, to allow Highland to inspect books and records after
defendants SE Multifamily Holdings LLC and HCRE refused to make
available for inspection and copying SE Multifamily’s books and records

as is required by Agreement.

Status

CONCLUDED:
The state court dismissed the matter as
without merit

Status

Dondero’s long-time legal counsel is
using the pretext of a “stalking”
lawsuit to seek to discovery from
Highland that they have improperly
used in the Highland bankruptcy.

In re Hunter Mountain Investment Trust, Cause No. DC-23-01004 (191st Civil District Court, Tex. Jan. 20, 2023)

Status

CONCLUDED:
The state court dismissed the matter as
without merit.

Highland Cap. Mgmt., L.P. v. SE Multifamily Holdings LLC, et al, Case No. 2023-0493 (Del. Chan.)

Status

Highland was forced to bring an
action for specific performance when
Dondero failed to comply with his
unambiguous contractual obligation
to provide Highland with access to
SEM’s books and records.

14

Appx. 00015



Case 3:21-cv-00881-X Document 138-1 Filed 07/14/23 Page 16 of 16 PagelD 8597

OTHER

US TRUSTEE LETTERS

Summary of Matter

Dugaboy, NPA, and HCMFA sent three baseless and factually inaccurate letters to the Office of General Counsel, Executive N/A
Office for U.S. Trustees in November 2021 and May 2022. The letters, totaling roughly 200 pages, allege a litany of
wrongdoing by Highland, Seery, and others, arising from their administration of the bankruptcy estate. [DI 3662-1]

TEXAS STATE SECURITIES BOARD

Summary of Matter Status

Mark Patrick, as the DAF’s trustee, admitted that the DAF or “one of its entities” filed a complaint against HCMLP with the In May 2023, the TSSB, after “full

Texas State Securities Board (the “TSSB”) during the Bankruptcy Case. consideration,” closed its investigation of
HCMLP without finding any wrongdoing.

In re Highland Select Equity Master Fund, L.P., Case No. 23-31037-swe7 and
In re Highland Select Equity Fund GP, L.P., Case No. 23-31039-mvl7 (not jointly administered)

Date Summary of Proceeding Status

SIPEIPRRY Select Equity Master Fund and Select Equity Fund filed for bankruptcy in May 2023. These entities only filed because Dugaboy ~ Dugaboy and PCMG both tried to sue

initiated litigation in SDNY. See The Dugaboy Investment Trust v. Highland Select Equity Master Fund, L.P. et al., Case No. Highland for mismanagement of Select fund

1:23-cv-01636-MKV. during the nghland bankruptcy, but were
stymied. Highland made an offer to give
Dugaboy everything in Select Fund to avoid
costs being incurred, but Dugaboy has not
responded. Dugaboy filed objection to
reassign the case to Judge Jernigan, arguing
she is biased.
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NYSCEF ‘D@ NO. 646 : RECEI VED NYSCEF: 02/10/2020

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
UBS SECURITIES LLC and
UBS AG, LONDON BRANCH,

Plaintiffs; | Index No.: 650097/2009 F I L E

- against - D
) , { Hon. Marcy S. Friedman

HIGHLAND CAPITAL MANAGEMENT, L.P,, | IAS Part 60 FEB 1 0 2020
HIGHLAND CDO OPPORTUNITY MASTER |
FUND, L.P., HIGHLAND SPECIAL COUNTY CLERK'S OFFICE
OPPORTUNITIES HOLDING COMPANY, , - NEW YORK

HIGHLAND FINANCIAL PARTNERS, L.P., :
HIGHLAND CREDIT STRATEGIES MASTER 8E® JUDGMENT
FUND, L.P., HIGHLAND CRUSADER - _ ’ ' |
OFFSHORE PARTNERS, L.P., HIGHLAND 3 '
CREDIT OPPORTUNITIES CDO, L.P., and
STRAND ADVISORS, INC,, '

Defendants.

Plaintiffs UBS Securities LLC and UBS AG, London Branch, having filed a Complaint
against Defendants Highland Capital Management, L.P., Highland CDO Opportunity Master
Fund, L.P., Highland Special Opportunities Holding Company on February 24, 2009;
| NOW, Plaintiffs UBS Securities LLC and UBS AG, London Branch having filed their
Second Amended Complaint ag'ai,n,stv Defendants Highland Special Opportunities” Holding
Company (“SOHC”), Hi_ghlaﬁd CDO'Opportunity Master Fund, L.P. (“CDO Fund,” and together
with SOHC, the “Fund Counterpax’ﬁes”), Highland Financial Partners, L.P., Highland Credit
Strategies Master Fund, L.P., Highland Crusader Offshore Partners, L.P., Highland Credit
Opportunities CDO, L.P., and Strand Advisors, Inc., which was consolidated with the claims set
forth in Plaintiffs’ June 28, 2010 Complaint against Defendant Highland Capital Management,

L.P. (Index. No. 650752/2010);
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o . . ;

NOW, the Court having held trial from July 9, 2018 through July 27,2018, én (1) Plaintiffs’ ,
third and fourth causes of action against the Fund Counterparties, and (2) Defendant Highland |
Capital Management, L.P.’s counterclaims against Plaintiffs; |

AND the Court havjng rendered a ﬁnal Decision and Order after Trial on November 14,
2019, in which it found in favor of Plaintiffs UBS Securities LLC and UBS AG, London Branch
on their third and fourth causes of action against the Fund Counterparties, and dismissed Defendant
Highland Capital Management, L‘.P.’s counterclaims with prejudice;

IT IS NOW HEREBY ORDERED AND ADJUDGED that Plaintiffs UBS Securities LLC
with an address of 677 Washington Blvd, Stamford, Connecticut, and 299 Park Avenue, New
York, New York and UBS AG, London Branch with an address of Finsbury Avenue, London .
United Kingdom are granted a judgment of $519,374,149 and entitled to prejudgment interest in
the ambunt of 9% simple interest per year from the date of the breach, which thé Court has
determined is December 5, 2008, for an overall judgment as of January 22, 2020 of
S}’,939’957’799‘44’ with additional interest per day thereaﬁf_:r 6f $128,065 until entry of judgment,
to be apportioned among Defendants as follows:

Q) $264,880,815.99 against Defendant Highland CDO Opportunity Master Fund, L.P.
with an address of 52 Reid Street, Hamilton, Bermuda, p}us $265,497,661.73 in
prejudgment interest, for a total judgment against Defendant Highland CDO
Opportunity Master Fund, L.P. as of January 22, 2020 of $530,378,477.72 with

-.:/addltlonal prejudgment interest per day thereafter of $65,313.08 until entry of :

.\—he Zum ob 2, 240,444 .52 for

Judgment in the total amount, and it is ordered that Plaintiffs shall have execution !
of 453\, 14Q,420-24

thereof, provided tha enforcement shall be stayed as to $35 955,000 (51% of $70.5

-million); and
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3

(i)  $254,493,333.01 against Defendant Highland Special Opportunities Holding
Company with an address of Walker House, 87 Mary Street, George Town, Grand
Cayman, Cayman Islands, plus $255,085,988.72 in prejudgment interest, for a total

* judgment against Defendant Highland Special Opportunities Holding Company as
of January 22, 2020 of $509,579,321.73 with additional prejudgment interest per

l—‘/\eéumo{ﬂl |AZ, 27 ﬁl:

day thereafter of $62, 751 78 until entry of judgment in “the total amount, and it is
o 451077400550, -

ordered that Plaintiffs shall have execution thereof, provided that enforcement shall

be stayed as to $34,545,000 (49% of $70.5 million).

5 '“"""”’/Q

Dated: New York, New York
January 77, 2020

o %//4% mw@ﬁ

FEB 10 2028 St

COUNTY CLERKS _OFF\GE
NEW YORK

>3 of 4
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FTLED._NEW YORK COUNTY CLERK 027 107 2020 10: 21 AW | NDEX NO. 650097/ 2009
NYSCEF DOC. NO. 646 RECEI VED NYSCEF: 02/ 10/2020
SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK v INDEX # 650097/2009

UBS Securities LLC, UBS AG, London Branch

Plaintiff(s)/Petitioner(s)
Against

Highland Capital Management, L.P., Highland CDO
Opportunity Master Fund, L.P., Highland Special
Opportunities Holding Company, Highland Financial
Partners, L.P., Highland Credit Strategies Fund,
Highland Crusader Offshore Partners, L.P., Highland
Credit Opportunities CDO, L.P., Strand Advisors Inc.

Defendant(s)/Respondent(s)

JUDGMENT

Attorney for the Prevailing Party

Latham & Watkins LLP l Z’
885 Third Avenue " FILED AND
New York, NY 10022 . DOCKETED
(212) 906-1200 C
FEB 10 2020
Kirkland & Ellis LLP 1020 AM
601 Lexington Ave AT

' CE
New York, NY 10022 N:Y,, CO. CLKS OFFIC

(212) 446-4800
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NYSCEF DOC. NO. 650

SUPREME'COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAL DIVISION PART 60

UBS SECURITIES LLC and UBS AG, LONDON BRANCH, INDEX NO. 650097/2009

Piaintiff, -

-V -

HIGHLAND CAPITAL MANAGEMENT, L.P., HIGHLAND

SPECIAL OPPORTUNITIES HOLDING COMPANY,

HIGHLAND CDO OPPORTUNITY MASTER FUND, L.P.,

HIGHLAND FINANCIAL PARTNERS, L.P., HIGHLAND .

CREDIT STRATEGIES MASTER FUND, L.P., HIGHLAND DECISION AND ORDER AFTER
CRUSADER OFFSHORE PARTNERS, L.P., HIGHLAND . TRIAL

CREDIT OPPORTUNITIES CDO, L.P,, STRAND ADVISORS,

INC,,

AY

Defendant.

This act_ibn ari-ses out of a failed restructured transaction between plaintiffs UBS
Securities LLC/and UBS AG, London Branch (collectively, UBS) and defendants Highla_nd
CDO Opportunity Master Fund, L.P. (CDO Fund) alnd_ .Highlanq Special Opportunities Holding
Company (SOHC) (toge_ther, the F un'd_ Counterparties), and defendant Highland Capital
Management, L.P. (Highland Capital) (together with the Fund Counterpames Highland), for the
securitization of collateralized loan obllgatlons (CLOs) and credit default’ swaps (CDSS)

The court conducted a bench trial from July 9 through July 27, 201 8 on plamuffs third

and fourth causes of action in the second amended complamt for breach of contract, and on

defendant Highland Capltal s first and second counterclaims against plaintiff UBS Securities

1 of 40.
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LLC for breach of contract and unjust enrichment, respectively.! Based on the credible evidence
: ' ' : ‘ i
. at trial, the court now makes the following determination as to the breach of contract causes of

action and counterclaims? - : P
. I

In April and May 2007, the parties agreed to pursue a collateralized debt oblig’ati@ns
transaction governed by an Engagement Letter, a Synthetic Warehouse Agreement for CDSs,
and a Warehouse Agreement for CLOs (Original Agreements). (DX 4, DX 5, DX 6.)* Itis

undisputed that UBS acted as the “financial arranger” for the transaction and was responsible for
T

financing the acquisition of assets, which would then be held in portfolios, which the part'ies

refer to as the Cash Warehouse and the Synthetic Warehouse or collectively as the Knox | »

Warehouse. (Ps.’s Findings, 1 4; Ds.’s Findings, §5.)* Highland Capital acted as the “Se'lrvicerf’

and was responsible for identifying the specific CLOs to be securitized -and the Referencei

Obligations for the CDSs to be securitized. (Ps.’s Findings, 1Y 3, 4; Ds.’s Findings, 9 6, 8.) —
In furtherance of the transaction, UBS acquired assets with a notional value of $8 lg

) |
million. (Ps.’s Findings, §6; Ds.’s Findings, § 5.) There were 33 CLO tranches in the Cash

Warehouse, with a notional value of $174 million. UBS paid $170 or $170.5 million to acquire
. J
the CLOs because the bonds were purchased at a slight discount on their par value. (Ds.’ !

Findings, § 6; Ps.’s Findings, 1 6.) The Synthetic Warehouse contained 87 credit default swaps,
. . [
-

i

{ By decision on the record on May 1, 2018 (NYSCEF Doc. No. 494), the court bifurcated the trial. The decis!ion !
held that the breach of contract claims, which were to be heard by the court, would be determined prior to claims,
including fraudulent conveyance claims, which were to be heard by a jury. ;
? At the trial, the parties agreed to the submission of extensive evidence, subject to standing objections. This |
decision is not based on such eviderice, unless the decision expressly states otherwise.
* Defendants’ and plaintiffs’ trial exhibits will be referred to as DX _and PX _, respectively. The parties’
demonstrative exhibits will be referred to as DX Demo. _and PX Demo. _ - !
¢ The Fund Counterparties’ and Highland Capital Management, L.P."s Proposed Findings of Fact and Conclusions of .
Law will be referred to as Ds.’s Findings. Plaintiffs’ Proposed Findings of Fact and Conclusions of Law will Be
referred to as Ps.’s Findings. Defendants’ Findings are all ideatified by paragraph number. Plaintiffs’ Findings of
Fact are identified by paragraph number, while their Findings of Law are identified only by page number, |

I

2
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' |

with a notional value of $64-<i mil_lion. (Ds.’s Findings, 9 7; Ps.’s Find-ings, 16.). UBS-sdﬁed as -
the protection seller oﬁ all of the CDSs. (Ps.’s Fir_]dings, 1 4;Ds.’s Fi.ndings,,‘ﬂ 8.) For ﬁve of
the CDSs, with a notional value of $45 million, Lehman Brothers Special Financing, Inc.|
(Lehman) acted as the protection buyer (Lehman Swaps). (Ps s Findings, § 8; Ds.’s F mdmgs 5
"9, PX 755%, at 1.) For 20 of the CDSs, with a notional value of $124 million, UBS acted ~as both

protection seller and prot'ection buyer (the Internal Swaps). (Ds.’s Findings, §10; Ps.’s Findings,

i
i
h

19; PX 755, at 4-5.) | |

t

The Original Agreements expired by their terms on August 15, 2007. (PX 1, at I)l The
parties agreéd to restructure the transaction, signing a new Engagement Letter, the 2008 Cash
. _ | |
Warehouse Agreement (CWA), and the 2008 Synthetic Warehouse Agreement (SWA), as of

- i
March 14, 2008. (See PX 1, PX 2, PX 3.) Asof March 14, 2008, the Knox assets had los?

. . } I
significant value and the parties agreed that, given the market conditions existing as of the'date

|
of the restructured transaction, it was not then feasible to sell the securities and close the
|
|
|

As discussed further below, the Synthetic Warehouse Agreement provided for the rPiI-

transaction. (Ps.’s Findings, § 20; 2008 Eiigagement Letter [PX 1, at 8].)

over of thelExiVsting Credit Defat_llt Swap; and the Existing Collateral Portfolio into the |
warehouses créated under-the 2008 restructured transactiqn. (See SWA, Whereas Claﬁse 5.')
Section ’12 of the Synthetic Warehouse Agreement provided that the Fund Counterparties v\}ould‘
transfer additional cash and securities “to secure its obligations to UBS” uﬁder the SWA anld the -
CWA. In particular, this Section required the Fund Counterparties tcl) make an Initial Depos!it of |

t
$20 million in cash and approximately $54 million in Eligible Securities on the date of the

5 PX 755 is a document that that was jointly prepared by plaintiffs’ and defendants’ counsel so that specific |
information regardmg the Knox Warehouse assets could be found in one place. (Trial Tr. at 858.) |
L

|

3
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execution of the SWA. (ﬁ, §12 [Aj.) The SWA cc;ntained a collateral call provision under,
which UBS was reqqired to track its CDS and Cash Exposure to losses, as aeﬁned under;the .
Agreement, oﬁ a semi-monthly bésis, and the Fund Counterparties were requ-ired to deposit an B
additional $10 million in collateral tcash and/or Eligible Securities) for every $100 million -
increase in the defined Deposit Trhreshot.d Exposure Amount. (Id., §§ 127[B], [C].)

It is undisputed that, pursuant to Section 12 _(C) of fhe SWA, UBS made a first collateral
call for $10 million on September 17; 2068 (PX 4),and a second caliateral call for $10 miilion
on October 21,2008 (PX $), both of which wé’re satisfied by the Fund Countérparci_es. l‘
(Testimony of Keith Grimaldi, Former Head of UBS’s CDO Secondary Trading Desk, Trial
Tranécript (Tr)at 81,112, 119.)

On November 7, 2008, UBS issued the t.hird, and final, collateral call to the Fund
Counterparties for an additionai $10 million. (PX 6.) It is undisputed that the F:und
Counterparti'es did not meet this collateral éall. (Ds;’s Findings, § 17; Ps.’s Findings, ]9 43-47).6 |

| On December 3;; 2008, UBS sent a notice to Highland stating that, to date, no deposits
have been made in response to the November collateral cal.l, and that “a rTermination Date has
occurred under the Warehouse Agreements and a termination date has occurred under the
Engagement Letter.” (PX 7; PX'9.) The notice further stated that “UBS is forbearing from
exercisiﬁg its remedies [under the Agreements] for a peridd of two Business Dayé from thé' date
hereof in order‘.to permit [therFund Counterparties] to pay the Additional Deposits by 5 pm|New

o _ b
York time on December 5, 2008.” (Id.) On December 5, 2008, UBS sent an additional notice to

6tis undisputed that the Fund Counterparties offered-to post CLO assets to satisfy the third collatera) call and that
UBS did not accept that collateral. UBS’s Keith Grimaldi testified that UBS rejected the CLOs because “at thit
time the marketplace was declining and declining rapidly. We thought there would be more declines, so we
collectively made a decision that we wanted cash or government securities ... that would be easily liquid and reflect
better value.” (Trial Tr, at 122.} Defendants stipulated that UBS had the nght to insist on cash. (See Statement of
Andrew Cruciani {Ds.’s Atty.], Trial Tr. at 1736 )

4
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'Highland stating that the'Additional Deposit has not been made, and that “[c]onsequently, UBS
will proceed to exercise the rights and remedies available to it under the Warehouse Agreements,
the Engagement Letter, at law and otherwise.” (PX 8.)

THIRD COLLATERAL CALL

As a threshold matter, tHe parties dispute whether the third collateral call was proper.
Highland argues that UBS should not have included the 20 Internal Swaps in calculati_ng the
Deposit Threshold:Exposure Amount “because the Intradesk [i.e., ‘Intemal] Swaps' were not
Existing Credit Default Swaps under the SWA . ...” (Ds.’s Finclings, 128.) Highland also
claims that the Lehman Swaps were not crocerly included in the calculation because they had

~ been terminated prior to the third cotlateral call. (Seeid., §27)

" More particularly, Higﬁland claims that the Internal Swaps were not Existing Credit
Default Swaps because they were not doctirttented, as allegedly reqqired by Section 3 of the
SWA, in the form of an ISDA Master Agreement and ISDA Confirmation. (Ds.’s.Findings, bl

28, 30-31.) UBS does not dispute that the Intemal‘Swaps were not documented by the ISDA .
Master Agreement and Confirmation, but argues that Sectioa 3 does not requivre_ such
documentation for the Internal Swaps. (Ps.’s Findings, at 24-25.)7

Resolution of this dispute involves an issue of contract interpretation. It is wtall settled

that the determination of whethér a contract is ambiguous islone of law to be resolved by the

court. (Matter of Wallace v 600 Partners Co., 86 NY2d 543, 548 [1995]; W.W.W. Assacs., Inc.

v Glanconnen 77NY2d 157, 162 [1990] ) Written- agreements are to be construed n

accordance w1th the partles intent, and “the best evidence of what pames to a written agreement

: 7 It is undisputed that the Internal Swaps were documented by electronic trading tickets but not by 1ISDA Master
Agreements or [SDA trade conf'rmanons (Ds.’s Findings,{ 10; Ps.’s Findings,{{ 16-17; PX 29 [electronic trading
tickets])
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" [2013] [internal quotation marks, brackets, and citation omitted].) The court should determine
: |

from contractual language, without regard to extrinsic evidence, whether there is any amlbiguity‘

(Chimart Assocs. v Paul, 66 NY2d 570, 573 [1986].) Extrinsic or parol evidence “may not be
' !

considered when the intent of the parties can be gleaned from the face of the instrument.”} (Id. at

572-573.) “Extrinsic evidence of the parties’ intent may be considered only if the agreerr{ent is
. |
ambiguous. . ..” (Greenfield v Philles Records, Inc., 98 NY2d 562, 569 [2002].) “Ambiguity in

. . : . o b,
a contract arises when the contract, read as a whole, fails to disclose its purpose and the parties

intent, or where its terms are subject to more than one reasonable interpretation.” (Universal
|

Am. Corp. v National Union Fire Ins. Co. of Pittsburgh. Pa., 25 NY3d 675, 680 [2015) [in'tefnal
- ‘ ‘ |
‘quotation marks and citation omitted].) i

~ Itis also well settled that a court should “construe the {contract] so as to give full !
' . [

meaning and effect to' the material pfovisions. A reading of the contract should not render :any :
i

© portion meaningless. Further, a contract-should be read as a whole, and every part will be |

interpreted with reference to the whole; and if possible it will be so interpreted as to give effect

to its general purpose.” (Beal Sav. Bank v Sommer, 8 NY3d 318, 324-25 [2007] [intérnal ‘
|

quotation marks and citations omitted]; Natlonal Conversion Corp. v Cedar Bldg. Corp., 23L

NY2d 621, 625 [1969] [holding that “[a]ll parts of an agreement are to be reconciled, 1fpossnble
-
in order to avoid inconsistency”].) : i
, 7 3
Applying these precepts, the court holds that the SWA is not ambiguous with respect to

: . . .
the requirements for documentation of CDSs, that Section 3 of the SWA only applies to CDlSS in

which a third party is the protection buyer, and that this Section does not require ISDA |

documentation for the Internal Swaps. . ' {

6 of 40 : . !
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The SWA defines “Existing Credlt Default Swap[s]” as the CDSs “that were the subject
of the Original Synthetlc Warehouse Agreement ” (SWA Whereas Clause 5.) Sectlon 3 of the

SWA provides, in pertinent part:
“Form of Documentation. Each Existing Credit Default Swap between
UBS, acting as Seller, and a counterparty, acting as Buyer, has been
documented in the form of (i) the ISDA Master Agreement and Schedule
currently in effect between UBS and the related counterparty, which
documents are confidential between UBS and such counterparty and (ii)
an ISDA published confirmation. . . . Each Additional Credit Default
Swap between UBS, acting as Seller, and a counterparty, acting as Buyer,
will be documented in the form of (i) the ISDA Master Agreement and
Schedule currently in effect between UBS and the related counterparty,
which documents are confidential between UBS and such counterparty
and (ii) the Confirmation attached [to the SWA] ..

As the Agreement that govems the securitization of Existing and Additional Credit
Default Swaps, the SWA contains numerous detailed provisioﬁs regarding the accumulation an‘d
disposition (_)f these financial instruments. Section 3, which pertains to documentation of the
swaps, is the only provision iﬁ the SWA that is limited to CDSs in which iJBS is the Seller and a
counterparty is the Buyér. All of the other provisiohs of the SWA fefer to CDSs without such
limitati'on. |

Moreover, like SWA Section 3, the Original SWA provided: ‘;Each Credit Default Swap
between UBSl, acting as Seller, and a counterparty, acting as Buyer, will be documented in Ihe.
form Qf (i) Fhe ISDA Master.Agreerr':ent and Schedule currently in effect betwegn UBS and the
counterparty, which documents ;re conﬁdgntial between UBS and each counterparty and (iij thg
Confirmation attached hereto. . ..” (Ori.ginal SWA, § 3 [NYSCEF Doc. No. 626].) Itis

: undiSputed', howevef, that the Internal Swaps were included in the Original SWA porrtfolio but
were no; documented by the ISDA M_aster Agreement or Confirmation. It is also undisputed that
the Internal Swaps were nevertheless again includgd in the Initial Net Exposure Amount in the i

SWA for the restructured transaction. (Testimony of Peter Vinella [Highland’s expert in

7
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. . . ' |
structured financial products], Trial Tr. at 1097, 1124-1125 [acknowledging that the Intemnal

Swaps were included in the Initial Net Exposure Amount].) - ' - '

Initial Net F;xposurel Amount is de;ﬁned in the SWA® as “111,767,486.88, being t#!)e
amount by which the Aggregate Net Exposure Amount as of the date here-of [i.e:, the Ma;rch 14,
2008 “as of” ;iate of the SW;\] ex_ceeds' the lni'tial' Depostt.” As defined in SWA Section!lZ (A),

the Initial Deposit is the deposit of approximately $74,000,000 in cash and Eligible Sccu:iities

i

made on the date of execution of the SWA. Aggregate Net Exposure Amount is defined ﬁ:ts the
- . ' |

amount by which CDS Exposure and Cash Exposure, as of the date of the collateral calcullation,

. exceed the baj.lance on deposit in the Deposit. Account plus Posit.ive Carry with respect to c;aach
Collateral Obligation.? As discussed above, Séction 12 (C) of the SWA requires a deposi't| of $10
million in additional‘ collateral when the Deposit Threshold Exposure Amount is greater thlan or
equal to $100 million. The Deposit Threshold Exposure Armount is defined in the SWA aiT “the '

amount, if any, by which (i) the Aggregate Net Exposure Amount as of [the date of the collateral
I

calculation] ex¢eeds (ii) the Initial Net Exposure Amount.” The Initial Net Exposure Amount,

which mcludes the Internal Swaps, is thus integral to the calculatlon of the Deposit Threshold
Exposure Amount. . ! |
Based on this reading of the: SWA as a whole, the court concludes that the Internal Sllwaps

were Existing Credi; Default Swaps within the meaning of the SWA. The lack of ~ISDA l

documentation was therefore not a bar to their inclusion in the collateral call calculation. ’ ’

. . . !
The court rejects Highland’s further contention that the Internal Swaps should not have

2

- . I
been included because there was “no-economic consequence” to UBS from these swaps. )s.’s
| |
¥ Definitions are found in the Definitions section of the SWA (SWA, Ex. A), unless the term is defined in a |
particular provision of the SWA, in which case the provision will be cited.

9 Positive Carry is defined in the CWA. As explained by Adam Warren, Highland's damages expert, carry includes
interest payments from the CLOs. (Warren Testimony, Trial Tr. at 1299.) \

[
-

co
8 |
o
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Findings, 33.) The complex formula set forth in'Section 12 for calculating the exposqu of
UBS on the assets in the warehouse that would trigger a collateral call does not contain a':ny

requirement that UBS include in the calculation only assets for which it was at risk of susltaining

.actual losses.!? _ . )

. N !
The court further holds that, although the Internal Swaps were properly included in the
' [
third collateral call calculation, the Lehman Swaps were not. The parties do not dispute that the
- , : |
Lehman Swaps had been terminated based on the Event of Default that occurred upon Lehman’s

filing fornbankruptcy on September 15, 2008. (DX 87 [UBS Default Notice].) Highland :aSSCflS,

and UBS does not persuasively counter, that the Lehman Swaps should not have been inc}uded

in the third collateral call. ~Indeed, UBS’s Grimaldi forthrightly acknowledged that, given the
. |

termination, there should not have been “markdowns” on the Lehman Swaps. (Grimaldi

Téstimony, Trial Tr. at 297-298.).
Highland contends, based on the inclusion of the Lehman Swaps and Internal Swaps in

the third collateral call calculation, that UBS. “committed a prior material breach by failing to
: _ !

|

% 1n view of this holding that the Internal Swaps were properly included in the collateral call calculation pursuant to
the unambiguous terms of the SWA, the court has not considered parol evidence on the issue. !

" The court thus rejects Highland’s request for a finding that UBS admitted that the SWA required ISDA
documentation of the Internal Swaps. (See Ds.’s Findings, 17 30-31.) This request is based on testimony of UBS ]
Keith Grimaldi who, when shown Section 3 during cross- -examination and asked if every CDS was required to have
ISDA documentation, responded: “According to the language, yes.” (Gnmaldl Tesumony, Trial Tr. at 262-264.)
Even if this evidence were properly considered, Highland’s reliance on this answer ignores that Mr. Grlmaldll further
testified that ISDA documentatlon would not be “filled out” until the assets were transferred in the secunt:zatwn
(Id. at 267-270.)

The court further notes that Highland requests a finding, arguably in support of its claim that the CDSs were not
Existing Credit Defau]t Swaps, that a CDS “cannot be created with the same legal entity on both sides of the
transaction. . . . (Ds.’s Findings, 129.) Even if parol evidence were properly considered, there was substantjal
evidence in the record that internal swaps were common in securitizations of synthetic assets. {LeRoux Testlmony,
Trial Tr. at 1673-1676; (Vinella Testimony, Trial Tr. at 1158-1162 {denying that intracompany swaps are “economic
transactions” but acknowledging their use in CLO securitizations].) i
i
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-pro‘perly calculate the collateral call[].” (Ds.’s Findiﬁgs, 19 23,27-28.) In suppm;t of this
contention, Highland relies on the testimony of its expert Pet.efr Vinella. According to Mr.
Vinella’s own analysis, however, if the Lehman swaps‘ are excluded from the calculation for the
third collateral call, but the Internal Swaps are included, the total increase in the Deposit
Threshold Exposure Amount as of November 4,2008 is $328.62 million—an amount greater
than the $300 million required to authorize the third collateral ca]'.l pursuant to Section 12 fjf the
SWA. (Vinella Testimony, Trial Tr. at 1122-1139; DX Démo. 8.) Louis Ijudney, UBS’s expert
in forensic accountiné and damages (Trial Tr. at 824), analyied Mr. Vinella’s testimony and
conﬁrmed, using the same numbers as Mr. Vinel[a, that the Deposit.Threshold Exposure Amount
sfill exceeded $300 million on Novembel.' 4, 2008, after excluding the Lehman SWabs but
including the Internal 'Sw'aps‘. &PX Demo. 20 [accepted without objection in lieu of Dudney
rejbuttal testimony, Trial Tr. at 1870-1871].)
Bas;ad on this credible testimony that the threéhold for the col‘lateral call was met without
 the Lehman Swaps, the court holds that the third collateral call did not constitute a material

.breach of the contract, notwithstanding UBS’s improper inclusion of the Lehman Swaps in the

calcul.’:ltion’.11 (See generally Awards.Com v Kinko’s, Inc., 42 AD3d 178, 187 [1st Dept 2007),

affd 14 NY3d 791, 793 [2010]; Frank Felix Assocs., Ltd. v Austin Drugs, Inc., 111 F3d 284,289

[2d Cir 1997] [under New York law, for a breach to be material, it must go 'to the root of the

agreement between the parties”] [internal quotation marks and citations omitted].)

S —

"'In view of this holding that the Deposit Threshold Exposure Amount exceeded $300 million as of November 7,

. 2008, the court need not reach UBS’s contention that the collateral call was proper because the Deposit Threshold
Exposure Amount exceeded $300 million as of December 2, 2008, prior to the termination of the transaction. (Ps.’s
Findings, at 15 n 10)) C

Y T
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As discussed above, there is no dispute thet the Fund Counterparties failed to nieet the
third collateral call. The court accordir}gly finds that the Fond Counterparties breached t]he SWA'
ar1d turns to the issue of damages. : | : .

DAMAGES

Designation of Ineligible Securities

A critical issue in determining UBS’s damages is whether UBS may recover damages for
CDSs that UBS retained after its termination of the 2008 transaction, under these cnrcumsltances
in which UBS did not designate the underlying reference obhgatlons for any of the CDSs!as
“Ineligible Securities Resolution of this issue requlres mterpretanon of the SWA Highland
and UBS both contend that the SWA is unamblguous asto whether Inehgible Securities must be
desngnated but assert fundamentally inconsistent readings of the Agreement. (Ds.’s Fmdmgs, "
44-49; see Ps s Findings, at 29 n2l )

As held above, the determination of whether a coritract is ambiguous is one of lawito be

' resolved by the court. (Matter of Wallace, 86 NY2d at 548.) Ambiguity will be found to arise
where the terrns of a contract are “subject to more than one reiasonaible‘ interpretation.”
(ﬁniversal Am. Corp., 25 NYIid at 680 [internal quotation marks and citation omitted].) As a]so |

-

~ held above, a court should construe a contract so as to give full meaning and effect to its material

" provisions, and should read the contract as a whole and so as not to render any portion
meamng]ess 1fp0551ble (See Beal Sav. Bank, 8 NY3d at 324- 25)
Sections 5 (A), 5 (B), and 6 of the SWA are relev‘arit to the calculation of CDS dam‘aéeé:
Section 5 (A) provides for the calculation of losses with respect to CDSs removed from the
warehouse during the term of the Agreement or “otherwise pursuant to Section 6”; Section 5 (B) -
(2) governs the calculation of losses upon a closing; and Section 6 governs this calculation in the

event of a failure to close, incorporating terms from Sections 5 (A) and 5 (B).

11
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Section 6 provides in pertinent part:

“(A) If the Closing Date fails to occur on or prior to the
Termination Date, then UBS may, with the consent of the
related counterparty, either (at the election of the Servicer;
provided that notice of such election is received on or prior
to the Termination Date) (i) terminate each Credit Default
Swap or (ii) novate each Credit Default Swap to a third
party or to the Servicér (or any Affiliate of the Servicer
designated by the Servicer), in each case, on the
Termination Date. '

(C) To the extent there are any CDS Losses, the CDO Fund and
SOHC shall collectively be responsible for 100% of any -
such CDS Lesses. Such CDS Losses shall be allocated
between the CDO Fund and SOHC on the basis of their _
respective Allocation Percentages. Each of the CDO Fund
and SOHC shall, after notice of the amount due from UBS,
remit such amounts by wire transfer in immediately
available funds to UBS within three Business Days after the
Termmanon Date.” .

~ CDS Losses ar¢ in turn defined in Section 5 (B) (2), the closmg
provision, as:

“(x) the sum of (1) the aggregate Floating Amount payments.and
Physical Settlement Amount payments made by UBS with respect

 to all of the Credit Default Swaps as to which a Floating Amount
Event or a Credit Event occurred under the terms thereof, plus (2)
the aggregate amount of Net Hedging Payments made by UBS
with respect to all Hedging Transactions related to the Credit
Default Swaps, plus (3) the aggregate Replacement Losses
determined with respect to all of the Credit Default Swaps and the
related Hedging Transactions that were terminated or novated or as
to which the exposure was retained by UBS, in each case upon the
designation of the Reference Obligation relating to such Credit
Default Swap as an Ineligible Security (such amount in this clause
(x), the ‘CDS Losses’)....”

Relying on the requirement in the definition of CDS Losses that Reference Obligations

be designated as Ineligible Securities, Highland argues that “(tJhe term ‘CDS Losses

12
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_unambiguously limits UBS’s recovery for unrealized (mark-to-market) losses to securities
designated as ‘Ineligible Securities,’ and the Court is bound to enforce the agreement pursuapt to -
its unambiguous terms.” (Ds.’s Findings, 9 46.) Put g.nother way, Highland argues tﬁat UBS

~ may recover mark-to-market losses only on CDSs tilat have been designated Ineligible
Securities. (Id., 53.)'? UBS ésseﬁs,-among other things, that under Section 6, UBS may
terminate, novate, or retain CDSs regardless of eligibility, that ineligibility designations are not
relevant absentla closing, and that Highland’s reading renders meaningless other prox'risions of
the SWA. (Ps.’s Findings, at29n21)

Upon close readi‘ng of the SWA, the court concludes that the SWA is not ambiguous with
respect to ineligibility designations and that, under Section 6, upon the failure to close UBS is
entitled to retain CDSs and to recover lossés for the retained CDSs, without first designating the
underiying Reference Obligations as Ineligible Securities. Section 6 (A) expressly provides for
UBS to terminate or novate the CDSs, and does not require UBS to ﬁrst make such de51gnat10n
A]though Sectlon 6 (A) does not also, by its terms, prowde for UBS to retain CDSs, a readmg of
the contract as a whole leaves_ no question that UBS was not only entitled to retain the CDSs
dpon the failure to close, but also that -it was entitled to recover losses on the retained CDSs

without first designating the underlying Reference Obligations as Ineligible.'?

12-Highland’s damages expert, Adam Warren, testified that realized losses are losses sustained where a transaction
has been closed out and an actual cash payment has been made. (Warren Testimony, Trial Tr. at 1249, 1253.) He
also testified that, in his opinion, there were no unrealized losses in the Synthetic Warehouse because no assets had
been designated as ineligible. (Id. at 1257 [“{O]ur computation is that there are no unrealized losses in the Synthetic
Warehouse because of the need to . . . create a designation of ineligible. And we saw no evidence of any Synthetic
Warehouse asset being designated ineligible™].)

** In its decision of defendants’ motion for summary judgment, this court held that it could not determine on the
record of that motion whether the SWA was ambiguous with respect to UBS’s entitlement to recover losses on
retained CDSs, pursuant to Section 6, without a prior designation of such assets as Ineligible Securities. (2017 NY :
Slip Op. 30546[U], 2017 WL 1103879, * 4-7 [Sup Ct, NY County Mar. 13 2017), affd 159 AD3d 512, lv dismissed . . :
32 NY3d 1080.) With the benefit of the parties’ extensive trial briefing on this issue, the court now concludes, for :
the reasons discussed further in the text, that the agreement is not ambiguous. t
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As thé abo.ve-quoted definition of CDS Losses in Section 5 (B) (2) shows, this deﬁniti;:)n
relates. to Credit Default Swaps which, upon a closing, have be'en “terminated or novated or as to
wﬁich the exposure was retaineci by UBS, in éach case upbn the designation of the Reference
dbl_igation. relating to sqch Credit Default Swvap as an Ineliéible Security . . ..” After setting
forth the vde-ﬁnitionAof CIjS Losses (and CDS Gains) in tl;e context of a closing, Sectior; 5(B) (2)

. further prévides: “To the extent the Closing Date fails to occur, all-ocaticn of CDS Losses; CDS
Gaiﬁs and any other am;)unts pgyable hereunderAwill be determined in accordance with the |
provisions of Section 6 hereof.” |

Significantly, while Section 6 (Cj incorporates t}'le defined term CDS Losses, the term -
CDS Losses also ipéofporates both the definition of Ineligible Security and the term
Replacement Losses from Section 5 (A). These incorporated terms médify the definition of CDS
Losses wheré a closing dc;es not occur.

The definition of Ineligible Security pertains to securities that are ineligible for
securitization upoﬁ a closing. The SWA thus defines Ineligible Security, in pertinent part, as
“any Reference -Obligétion. in the CDS Portfolio which hals become ineligible for sale to the
Igsut_ar on the Closing D;ﬁ as a result of_the failure of such Réferénce Obligation tp cohform to
the Eligibility Criteria as it exists at such time of determination . . . .” (SWA, Exhibit A-2

" [emphasis added].) | |
A Section -5 (A), whicﬁ deﬁne§ the term Replacement'Losses, distinguishes between such
Losses sustained during the term of the Agreement and those sustained upon termination in the
event of g'failur‘e_z. to close pursuant to Section 6. Séction 5(A) prﬁnarily addresses the removal
of CDSs from the warehouse “during the term of this [the SWA] Ag.re'ement” Where “a
Reference leigation or the related Credit. Default Swap does not confomj to the Eligibility ‘

Criteria” that must be met for securitization. This section provides that “UBS shall be entitled in

14
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good faith to designate any Reference Obligation (and the related Credit Default Swap) a!s an

Ineligible Security and (ii) in its sole discretion to remove any such Reference Obligation (and

the related Credit Default Swap) from the CDS Portfolio.” Section 5 (A), however, continues:
“To the extent any such Credit Default Swaps are terminated or L
novated, or at UBS’s discretion, such exposure is retained ‘
following the designation of such Reference Obligations as
N : - Ineligible Securities or otherwise pursuant to Section §, UBS shall
determine the Replacement Gain or Replacement Loss relating to |
such Credit Default Swaps [according to the formula that - |
follows].” |

(embhasis added). Section 5 (A) then sets forth a vfofmu'la for calculating Replacement Gi?i.nland
Replacement Loss, which specifically provides for such calculation not only upon termination or
_novation but also upon UBS’s retention of the CDSs. (SWA § 5{A] tl} -[31) ' :
Sectior; 5 (A) thus clearly contemplates that UBS may novate,.ten'ninate,. or retain{CDSs’
. i

o ~ both during the term of the Agreement and in the eveﬁt of a failure to close. The Section éffdrds'
UBS the discretion to terminate, hov_ate, or retain CDSs “pursuant to Section 6,” as distinct from
its discretion to do 'sc-o upon a desiénation of the underlying Reference Obligatiop as Ineii g:ible

during the term of the Agreement. Any.other reading would render meaningless the Section 5

|

Moreover, in order to reconcile all of the provisions of the SWA, the Section 5 (B)’ (2)

{A) prOVlSlOI‘l ‘or otherwise pursuant to Section 6.”

definition of CDS Losses, when used in Section 6 cannot be construed as requmng a desngnatlon

‘ l
of Ineligible Securities. As dlscussed above, Ineligible Securities are deﬁned as securities’

mehgnble for sale at a closing. Sectlon 5 (B) (2), which governs the calculation of losses V\Irhcre a

closing will occur, requires the desagnatlon of Ineligible Secuntles to facilitate the parties’,
!

calc_u]ation of losses on assets deemed ineligible for inclusion in the securitization that will occur
. i

upon the closing. When a closing will not occur, none of the CDSs or qther assets will be i :

securitized, and there is no need to distinguish between eligible and ineligible assets. Whilf: the

15 X
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definition of CDS Losses with the Ineligible Security desi g;':ation requirem'ent serves the
purposes of Section 5 (B) (2) in the event of a closing, it is inéonsistent with the CDS Loss
calculation required in Section 6 where the closing does not occur.
Contrary to Highland’s apparent contenlt?on (Ds.’s Findings, 9 46), a reading of the CDS
* Loss provision in Section 6 to permit calculation of lbsses on retained assets without an
Ineligible Security deéi gnation does not violate the fundamental precept that a defined termin a

contract must be éiven effect. (See generally Mionis v Bank Julius Baer & Co., 301 AD2d 104,

109 [1st Dept 2002].) Rather, thx:a CDS Loss definition, as used in Section 6, is modified by the:
contractual provisions discussed above.

Although inartfully drafted,‘the SWA is not ambiguous. If the contract is reac'i asa
whole, and ail of the provisions are given meaning, it is reasonably susceptible to only one
meaning—namely, that CDS Losses for retained assets may be recovered without a designation
of the underlying Reference Obligations as Ineligible Securities where, as here, the contract has
been terminated before the closing.!* The court accordingly holds that UBS is entitled to recover
damages for the retained CDSs in the Synthetic Warehouse. !

Calculation of Damages

As discussed above, UBS terminated the transaction based on the Fund Counterparties’

' The court notes that the SWA and the Cash Warehouse Agreement (CWA) both contain provisions which state
that the two agreements “set forth the entire understanding of the parties hereto relating to the subject matter hereof
.." (SWA, § 18; CWA, § 18.) Assuming, without deciding, that these agreements should be read together in
construing the SWA, the court finds that, although the assets at issue in the SWA and the CWA have markedly
different attributes, the CW A is consistent with the SWA to the extent that the CWA permits UBS, in the event a
closing does not occur, to retain and recover for losses on the CLOs that are the subject of the CWA, without a
designation of the CLOs as Ineligible Securities. (See CWA, §§ 5 [A], 7[A])
** In view of this holding that the SWA is not ambiguous as to whether CDS losses may be recovered without
designation of the underlying Reference Obligations as Ineligible Securities, the court has not considered any parol
evidence, either documentary or testimonial, in construing the SWA in this regard. Without limiting the foregoing,
the court has not considered prior drafis of the SWA, which Highland offered in the event parol evidence were to be
admitted. (See Ds.’s Findings, { 53) -

16
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failure‘to ‘meet the third collateral call. UBS sent Highland a notice, dated December 3, 2008,
stating that a Termination Date had occu.rre'd under the Warehouse Agreements but that it would
forbear from exercising its remedies for two days to permit the Fund Counierparties to meet this
collateral call. (PX 7.) UBS then sent a further notice to Highland, dated December 5, 2008,
..stating that it would exercise its remedies as the call had not been met. (PX 8.) UBS held a
public aucti'on‘of_the assets in the Knox Warehouse on December 16, 2008. Ey notice daled
December 19, ‘200_8, UBS demanded payment for its claimed losses based on the results of the
.auction——$1 57,949,885.4_7 for the assets in tﬁe Cash Wa;‘ehouse (PX 10) énd $587,357,060.59
for the assets in the Synthetic Warehouse. (PX11.) UBS also ﬁotiﬁed Highland that it elected to
retain the Collateral Obligations in the Cash Wérehouse. (PX‘IO.) |
CDS Damages
Highland argues that even if the recovery of damages for the CDSs is not barred by
UBS’s failure to desiénate the Referer}ce Obligétions for the CDSs.as Ineligib.le Securities (a
cla.im this court has rejected above), {JBS has not proved damages for these CDSs. Speciﬁcal'ly, '
Highland contends that UBS did not comply with the contractual requirements for calculation of
losses because its pos.t-termination auction was untimely and otherwise improper. (Ds.’s
Findings, 1[11,57-59_.) Hightand also cdntends that UBS’s marks do not otherwise “estabiish a
reasonable connection between the asset value and UBS’s alleéed damages.” (Id., 1] 60-65.) '
UBS disputes these assertions. (Ps.’s Findings, at 29-3 1) - |
Sections 6 (C), 5 (B) (2),» and 5 (A) (3) are ther provisions (?f the SWA that govern the
calculation of CDS Losses. upon termination. Seclic;n 6 (C) provides in full:
“To the extent there are any CDS Losses, the CDO Fund and SOHC shall
collectively be responsible for 100% of any such CDS Losses. Such CDS
Losses shall be allocated between the CDO Fund and SOHC on the basis

of their respective Allocation Percentages. Each of the CDO Fund and
SOHC shall, after notice of the amount due from UBS, remit such

P

17

17 of 40

o - Appx. 00039



Case 3 21- -CV- 00881 X Document 138 3 Flled 07/14/23 Page 19 of 41 PagelD 8621
; 3 NO. 650097/2009

- NYSCEF DOﬁ NO. 65@ - RECEIVED NYSCEF: 09/14/2020

. amounts by wire transfer in immediately available funds to UBS within !
three Business Days after the Termination Date.” . |
As discussed above, the definition of CDS Losses in Section 5 (B) (2) includes Replacement
Loss, the calculation of which is governed by Section 5 (A). With respect to Replacemen:t Loss

relating. to CDSs that are retained, Section 5 (A) (3) provides in full: R

“To the extent UBS retains such exposure, the Replacement Gain and L
Replacement Loss will be imputed based on the arithmetic average of at |
least three bids (or, if UBS if unable to obtain three .such bids having made
commercially reasonable efforts, such lesser number of bids as UBS is i
able to obtain) obtained by or on behalf of UBS from nationally ;
recognized derivatives dealers in the relevant market (no more than one of
which may be UBS or any of its Affiliates; provided that any such bid
must be provided in good faith) to assume UBS’s position under such ;
Credit Default Swap.” , A ' -
|
The SWA, by its terms, thus contemplated that payment would be made within three days

after the Termination Date, subject to notice from UBS. As the SWA provided for an auction to
. |

. ) . -
calculate the amount of the losses, it also contemplated that an auction could or would occur

I

_ within that three day period.
|

- By the terms of UBS’s notices to Highland, although a Termination Date had occurred as

) |
of December 3, UBS extended the Fund Counterparties’ time to meet the third collateral ca’ll

until December 5. The court thus finds that the Fund Counterparties’ breach of the Agreen?ents

for failure to meet the third collateral call occurred on December 5. UBS did not conduct the
: . l

auction to calculate the CDS Losses until December 16. '
’ {

"UBS’s delay of approximately 11 days in conducting the auction, while seemingly de

minimis, in fact had momentous financial consequences, given that the delay occurred in th“e

wake of the September 15, 2008 Lehman bankruptcey filing and at the height of the ﬁnanci‘a;l

crisis. With the market spiraling downward, the CDS losses ascertained through the auction

process were approximately $117 million more than the losses calculated by using UBS’s rﬁarks '
18 ,
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| on either December 3 or bécember 5. (PX Demo. 21; DX Demo. 12 [showing.UBS and
Highland marks as of December 3 and 5; PX Demo. 28 at 60 [Ps.’s Closing Statement
Demonstrative Exhibit, ackﬁowledging that CDS dainages, aé calculated based on the auction,
exceeded the losses cal_cula'ted‘ using UBS’s marks on December 3 and 5 by over $117 -
million].)'¢

UBS contends tﬁat the three day payment period was for its -beneﬁt and that it “could -
exercise its right to get paid after three business days without waiver.” (Ps.’s Findings, at 28.)

' The court agrees that_ UBS’s delay in demanding payment or holding the auction did not result in
a waiver of its right to seek payment of its damages resulting from the Fund Counterparties’
breach. (See SWA § 20 [“Neither the failure nor ény delay on the part of any party hereto to
exercise any right, remedy, power or privilege under this Agreement shall operate as a waiver
hereof. . . .”].) Highland correctly contends, however, that the delayed z;uction could not serve as

-a basis for calculating UBS’s dan;ages because the results of the auction did not reflect market
conditions as of the date of termination or breach. (S_eg: Ds.’.s Findings, § 57.)

A:;» explained by the Court of Appeals:

“It haé long been recognized that the theory underlying damages is to make good
or replace-the loss caused by the breach of contract. Damages are intended to
return the parties to the point at which the breach arose and to place the
nonbreaching party in as good a position as it would have been had the contract

been performed. Thus, damages for breach of contract are ordinarily ascertained
as of the date of the breach.”

(Brushton-Moira Cent. Sch. Dist. v Fred H. Thomas Assocs.. P.C., 91 NY2d 256, 261

[1998] [internal citations omitted].)

16 At the trial, the parties stipulated to dispense with rebuttal testimony from plaintiffs’ damages expert, Louis
Dudney and, in lieu of such testimony, to-the admission into evidence of plaintiffs’ Demonstrative Exhibits 20 and
21, and defendants’ Detnonstrative Exhibit 12. (Trial Tr. at 1868, 1870 [Stipulation].) PX Demo. 21 and DX
Demo. 12, which were prepared by Mr. Dudney, calculated damages using plaintiffs’ and defendants’ marks,
respectively, on December 3 and 5, 2008. (Trial Tr, at 1870-1877.)

19
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It is further settled that damages need not be proven with mathematical certainty. It is

sufﬁcienl; that a reasonable basis for the calculation of damages be shown. (See generally J.R.

Loftus, Inc. v White, _85 NY2d 874, 877 [1995] [“While a plaintiff may recover damages when
the measure of damages is unavoidably uncertain or difficult to ascertain, a reasonable

connection between a plaintiff®s proof and a [] determination of damages is nevertheless

! . necéssary”]; CDO Plﬁs Master Fund Ltd. v Wachovia Eeink-. N.A., No. 07 Civ. 11078 [LTS],
2011 WL 4526132, *2 [US Dist Ct SDV NY, Sepf. 29; 2011] [*The law of New York is clear that
once the fact of damage has Been established, the non-breaching party need only provide a stable
foundation for a reasonable estimate [of daﬁages]” [internai cjuotation marks and citations
omitted, brackets in originai].) | | ‘

UBS’s Dec’erﬁber 16, 2008 | auctioﬂ cannot satisfy either of these standards because, as
held above, the aucti-on did not provide a r_eﬁab,le basis for ;:ietennining UBS’s losses at, or even .
shortly after, the breach, due to the exceptional circumstances presented by the jﬁnanciél crisis.!”
The court accoraingly turns to the_ ai.t‘emativg basis advanced by iJBS for. the calculation éf
: damages—its marks on December 5, 2008. (Ps.’s Find{ngs,'at 29.)
It iéWell settled that “Qhere the breaéh involVe; the deprivation of an item with a

determinable market value, the market value at the time of the breach is the measure of

‘damages.” (Sharma v Skaarup Ship Mgt. Corp., 916 F2d 820, 825 {2d Cir 1990], cert

denied 499 US 907 [1991] [applying New York law and éiting Simon v E'lectros_pace

'7 There is authority that “in accordance with the objective that a party seeking recovery for breach of
contract is entitled ‘to be made whole’ as of the time of the breach, the [factfinder] should be able to make
its valuation determination on all relevant elements of the case, whether dated prebreach, on the date of
breach, or ‘some short time period thereafter.”” (Credit Suisse First Boston v Utrecht-America Fin. Co., 84
AD3d 579, 580 [1st Dept 2011] [quoting Boyce v Soundview Tech. Group, Inc., 464 F3d 376, 389 {2d Cir
2006) {other internal quotation marks and citations omitted].) Although the auction was held shortly after
the breach, this authority does not support calculation of damages based on the auction results, as the
auction did not provide areliable basis for assessmg the losses.
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. Corp., 28 NY2d 136, 145-146 [1971], motion to amend remittitur &dAclarify denied 28
NY?2d 809].) In accordance with the objective that the i-njured party be made v\;h‘ole,
“damages for breach of contract are ordinarily ascertained as of the date of the breach.”

(Brushton-Moira Cent. Sch. Dist,, 91 NY2d at 261.)

UBS offered credible testimony that its December 5, 2008 marks reasonably reflected the
market value of the CDSs as of the December 5 breach date. In particular, Timothy LeRoux,
who at the time of the transaction was second in commanc.l-t.o Mr. Grima]ai on the UBS tradi’ngA
desk (LeRoux Testimony, Trial Tr. at 1640), gave credible testimony that, in the regular course of
business, the trading desk “marked to market” hundreds of CLO assets, and every week or two |
was required to assign values on every c;he of the assets, Both cash and synthetic, in the Knox
Warehouse. (Id. at 1724.) Mr. LeRoux also described the marking process and identified
information, including public information as to offers-and bids on CDSs in the marketplace, that
UBS considered in developing “objective” prices.'.(,IQ at 1727, 1745-1750.) Mr.'Grimald'i also
‘testified that, although the trading desk performed the 'm‘ark-to-market yal_uation of the assets in
the Knox ‘\{Ve;rehouse= Fhe UBS valua-tion group established oversight due to the volatility of the

" market and “would l-ook at ‘oth'er market observations and méke su?e that those [the trading desk

imarks] were in line with the markeltplace.” (Grimaldi Testimony, Trial Tr. at 207-208.)

‘ 'Highland does not dispute that the mark-to-market process is a methodology for

. detenmmng loss in market value of retamed assets. (See e.g. Testimony of Adam Warren
[nghland s damages expert] Trial Tr. at 1268-1269; Testimony of Phlllp Braner [nghland
former executive], Trial Tr. at 469-472; Testimony of UBS’s Timothy LeRoux, Trial Tr. at 1640,
1727-1729.)
Rather, -in claiming ti1_a1t UBS’s marks are not competent evidence on-which to award

damages, Highland suggests that the setting of marks by the trading group involved a conflict of
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interest, l?ecausé the trading group;s bonuses were based on the performance of the mark-to-

- mark assets and the group had the incentive to inflate the value of the assets. (Ds.s’ Findings, {9
61-62.) Highland makes no éhowing that UBS inﬂaté& the value of the CDSs or that trading'
groﬁps do not routinely develop marks. Moreover, Highland’s assertibn that “UBS’s trading
group alone set the marks for the Knox Warehouse assets” (Ds.’s F indings, 1 62) ignores UBS’s

" credible testimony, discussed above, that the valuation grou-p exercised oversight in connection
with the development of the marks.

: Highland’s further assertion that its own marks are more reliable {Ds.’s Findings, 9 65) is‘
unsupported by pers-uasive evidence. Ph.ilip Braner, who u[timatély became Chief Op:rating
Officer of the Highland Capital Management CLO Group and COO of Highland Finaﬁcial
Partners (Braner Testimony, Trial Tr. at 397), testiﬁed that Highland was Iitself traéking marks on
the assets in the Knox Warehouse (id. at 61 5) and had an “internal valuation team that was
responsible for acc.L_xmulating marks” in a process in which portfolio managers of the Highland
funds participated. (See id. at 467.) While Highland appears to asse& that its marks are more
reliable than UBS’s because they were set by a valuation team, Highland fails to show that the
role of its valuation team différed in any material respe.ct from Athat of the UBS valuation group
that performed oversight on its trading group in the marking process.

Notably, High]_gnd fails to explain how its methodology in setting marks was more
reliable than UBS’s. Adam Warren, Highland’s damages expert, forthrightly testified that he was
not opining on the reasoﬁalﬁleness of any marks in this case (Warren Testifnony, Trial Tr. at 1247-
1248), and he did not in fact give any testimony on whether UBS’s or Highland’s marks were

" more reliable.

The evidence at trial also demonstrated that Highland, liké UBS, set marks on the CDSs

on an asset by asset basis from March 2008 through October 2008. While there were differences
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between Highland’s and UBS’s marks duriﬁg this period, the Hi ghlan_d ano UBS marks in the
month .o'f October were substahtiallf similar. The difference in the marks did not escalate
substantially until No»v'ember 20Q8. (PX Demo. 9, at 4.) Mr. Dudney gave testimony, which was
not disputed, that although Highland, like UBS, had heen setting marks on an asset by asset
basis, Highland stopped doing so,as of October 2008 and, in a November 30, 2008 oalculotion of

damages, attributed the same mark (37) to each asset. (Dudney Testimony, Trial Tr. at 8 33-884, -

905-909, DX 116.) Highland offered no explanatlon for this change in methodology Mr.
Dudney, in contrast, gave plausible testimony that this use of the same mark did not make;, sense
given the deterioration of the market. (Id. at 908.) ' I
In sum, based on the crediblo evidence at the trial, the court holds that UBS has met its

| burdeh of demonstrating that its December 5, 2008 marks provide a reasonable basis, under the
circumstances, for the calculation of damages at the time of the breach:. .In so holding, the court
rejects Hi ghland’s not full& articulated contention that only an auction, and not a mark-to-market
methodology, is a reliable mothod for calculaﬁng damages. (See Ds:’s Findings, 1 59.)
Highland’s reliance on the testimony of its damages expert, Adam Warren, in support of this

1

contention (see 1d.) is' misplaced. While Mr. Warren testified that CDSs are “bespoke contracts,

“he did not give any testimony that an auction was required to ascertain their value.
Further, as held above, the auction did not provide a reliable basis for determining UBS’s
damages due to the volatility of the market at the time of the auction. It bears emphasis that,

although the market was also volatile at the time the December 5, 2008 marks were accumulated,

Highland has not advanced an alternative, other than the non-viable auction, to the mark-to

market valuation methodology. Nor has Highland made any showing that the market value of
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: _ !
the CDSs was not reasonably determinable as of the date of breach using the mark-to-ma!rket
valuation methodology. '8 o : _ ‘

The court further holds that UBS has met its burden of demonstrating the reasonableness

of its calculation of damages using those marks. UBS’s and Highland’s experts both proyvided
the court.with calculations of damages using UBS’s and Highland’s marks, respectively, as of

December 5, 2008. Mr. Warren confirmed that his main differences with Mr. Dudney reéérding

i

the calculation of damages for the Synthetic Warehouse were that M. Dudney considered it

appropriate, and he did not, to include damages for unreatized CDS losses and for the 20 Internal

Swaps in which UBS was both the protection seller and the protection buyer. (Warren ' -
' ’ {

Testimony, Trial Tr. at 1298; DX Demo. 12; PX Demo. 21; see also Dudne‘y Testimony,.Trial

Tr. at 1004.) | |

' |
Mr. Warren excluded from his damages calculation unrealized CDS losses for all CDSs

i
{

as to which a designation of ineligibilify had not been made. He testified that his basis for{doing
so was his understanding of the contracf—i.e, his understanding that the SWA required such

' : . L
designation—and not industry custom. (Warren Testimony, Trial Tr. at 1281-1282.) For the

. . i
reasons discussed above, this court has rejected Highland’s position that the SWA should b]e

. * 1
' In its post-trial briefing, Highland sought a finding that if UBS is held 1o be entitled 10 recover damages forI CDS
losses, Highland’s marks are more reliable than UBS’s for determining those damages. (Ds.’s Findings,
65.) Highland did not argue that the market value of the losses could not reasonably be determined by using
marks. In contrast, in support of its claim that it is entitled to an offset against CDS damages for post-breach !
termination payments received by UBS on the CDSs, Highland questioned the accuracy of the market valuation at
the time of the breach. Highland thus asserted in a footnote: “Given the scant market pricing data available at the
time of the breach, post-termination payments and asset dispositions are relevant for the additional reason that they
provide a more accurate measurement of the actual value of the Knox assets.” (Ds.’s Post-Trial Memo., at 8 n 5.)
This assertion is unsupported by any citation to trial testimony. More important, at the tria) Highland did not offer
any expert testimony that the mark-to-market methodology was not a reliable basis for calculating the CDS |
damages. For the additional reasons set forth in the section of this decision on Highland’s requested Offset for Post-
" Breach Appreciation In CDS Asset Value, the court finds that offset of post-breach payments received by UBS on
the CDSs would be inconsistent with calculanon of UBS’s damages based on their market value at the time of the
breach. !
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A , I

construed as requiring ineligibility designations as a condition of the inclusion of unrealized
. o y

losses on the CDSs in the calculation of damages. Also for the reasons discussed above, the

court has rejected Highland’s position that the losses on the Internal Swaps should not bé:

included in this calculation. ' ' |
i

Review_ of the experts’ calculétions shows, moreover, that when such losses are in\cluded :
in the calculaﬁons, the difference between Hi ghlaﬁd’s and UBS’S totals is substantially reiduced.
As previously noted, the parties stipulated to the introduction into evidence ofvchart's prepiared by
Mr. Dudney comparing his and Mr. Warren’s calculations o‘f CDS damages using UBS’s and
Highland’s marks as of December 35, 2008. Using'Highland’s marks, Mr. Dudney calculafted

CDS mark-to-market losses of $388,284,750, compéred to Mr. Warren’s calculation of |

$26,952,895—a difference of $361,331,855. (DX Demo. 12.) Using UBS’s marks, Mr. Dudney
t
calculated losses of $470,113,605, compared to Mr. Warren’s calculation of $26,952,895—%—a
i

difference of $443,160,710. (PX Demo. 21.)

The difference in the totals is largely due to Mr. Warren’s exclusion from his calculation
!

of all unrealized CDS lbsses and all losses fon; the Internal Swaps. (Warren Testimony, Trial Tr.
at 1296-1299.) His calculation of $26,952,895 for CDS losses includes only realized CDS:
fosse_s. (Id. at 1250.) Aécofding to Mr. Warren, the Internal Swaps account for $93,952,1?3 of
the CDS damages using UBS’s marks, or $68,861,027 using Highland’é marks. (Id. at 126|9.)
Although Mr-. Warren disputed UBS’s eﬁtitlemcnt to unrealized CDS losses, he performed a
calculation including such losses. Using IlJBS’s marks as of D‘ecer.nber 5, 2008, t'l.lese. lossés
totaled .$355,487,606. (DX Den;o. 10, at 14.) Using Highland’s marks as of that date, these .
losses tot.alé:d $299,118,973. (Warren Testimony, Trial Tr. at 1269; DX Demo. 10, at ]4.)‘ li:/Ir.
Warren’s total,. using UBS’s marks, for the Internal Swaps ($93>,952. 173) and tl;e unrealizeé CDS
losses ($355,487,606) was $449,439,779. (DX Demo. 10, at 14.) As stated z-ibove, Mr. Duc}ney’s
5 i
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1

- calculation of to_tal Synrhetic W_arehouse losses, using UBS’s Deoember 5, 2008 marks, was
$470;1 13,605. Given the magnitude of the rlanaages, this disparity is not material. '

The court acc_or'd:ingly holds that UBS inouned ]osses- in the Synth’etic'W'alrehousci of

$470,113,605 as of December 5, 2608, the date of the breach, subject to the adjustments E

discussed below:

CLO Damages

Highland does not dispute that unrealized losses are recoverable for the CLO asseits.

l
Warren's) calculations of the CLO Iosses as of December 5, 2008 are the same: Usmg |

. |
Highland’s marks, these losses were $106,157,101, (DX Demo. 12, at2)) 'Using UBS’s marks,

(Warren Testlmony, Trial Tr. at 1293.) Moreover UBS’s (Mf. Dudney’s) and nghland s (Mr

the losses were $128,848,101 . (PX Demo. 21.) Having concluded thert UBS’s damages were
properly calculated based on UBS’s marks as of December 5, 2008, the date of the breach, the
court holds that UBS incurred losses in the Cash Warehouse of $128,848,101, subject to the

* adjustments discussed below, !

Adjustments to Damages Calculation

In calculating the Syntnetic and Cash Warchouse losses, Mr. Dudney and Mr. Warren
made adjustments for the same items: carry (premiums and interest), collateral value, financing

fees, and ﬁnancing savings. Mr. Dudney’s adjustment of $79,587,557 and Mr. Warren’s -

. ad_]ustmcnt of $76 632,634 d1d not differ materially, (PX Demo. 21 ) According to Mr. Warren,
the dlfference of approxrmately $3 million is due to Mr: Warren s exclusion of the Intemal\ Swaps

in calculatmg the carry ‘(Warren Testlmony, Tnal Tr. at 1298-1299.) As the court has held that

the Internal Swaps were properly included in the damages calculation, Mr. Dudney s adjus‘tments

'will' be accepted.

!
Reducmg UBS’s damages by the adjustments the court holds that UBS sustained t(!)tal
2 !
|
[
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damages of $519,374,149 (Cash Warehouse Losses of $128,848,101 plus Synthetic Warehouse
Losses of 3470, 113 605 mmus $79,587,557). | -
OFFSETS

Offsgt for Post-Breach Aupreciation In CDS Asset Value

| A central issué in this act-i_on is whether Highland is entitled to an offset against UBS’s
damages for appreciation m the value of the CDSs after the Breach. The'partiejs. stipulated. that
UBS received post-breach tunnination payments ne‘t of carry on the CDSs, including the Internal
Swaps, in fhe amouut of $202,223,059. (DX 491.) It is undisputed that these payments were A
- received months and, for many of the CDSs, years after the termination of tue transaction. (Ds.’s
Post-Tri'él Memo., at 10 [ackuow[edging that UBS “!iuuida_ted the assets years luter”]; PX 335
[spreadsheet shuwing termination dates for C-DSs through 2011].) .
Highland argues that, at the time the transaction was terminated, “frozen credit markets -
“had created a severe mismatch between the asseté’ alleged market vilue a:nd their actual value
based on the.ir c_ash flows.” (Ds.’s Post-Trial Memo., at 10.) Highland further argues thaf iJBS
was able to sell these assets for hundreds of millions of dollars more t.han their December 2608 _
marks and that, while UBSI is entitled to retain fhe sale proceeds, “it cannot ignore these monies
in calculating thu harm it actuully suffered.” (Id. at 11.) According to Highland, if disposition of
the assets after 'the termination is uot considéred, UBvaill feceive_ “an enormous uvindfall.” d)
UBS ackﬁowledges that if a non-bréachiug party obtains a benefit “because of the breach,” the . 4
benefit must be.offset against the.non—breaching party’s damages. V(Ps.’s Post-Trial Memo., at 6
[emphasis UBS’s].) UBS argues, however, that the Fund Counterparties’ breach ufas not a but _I
for'cause of the post- -breach payments UBS received for the CDSs. (Id. at 7 ) Rather
subsequent gains that resulted from UBS ] dlsposmon of the assets were “the result of UBS s

contractual rights [to retain the assets] in the event of any termination and of its subsequent

27
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investment strategy.” (@ at 14.) According to UBS, the Fund Counterparties’ proposed offset
would deprive UBS of the benefit of the baréain and result in a windfall for the .Funci
Counterparties. (Id.)

As discussed above, contract damages are intended to make “good or replace the loss

caused to a party by the breach of contract and “to place the nonbreaching party in as goch a

position as it would have been had the contract been performed. Thus, damages for breach of
contract are ordinarily ascertéined as of the; date of the breach.” (Brushton-Moira Cent. Sch.
Dist., 91 NY2d at 261.)_ ‘Further, “wheré the breach involves the deprivation of an item w*ith a
determinable market value, the market value at the time of the breaph is the measure of |

damages.” (Sharma, 916 F2d at 825 [applying New York law and citing Simon, 28 NY2d at -

' 145-146].)
The calculation of damages is also subject to thé fundamental precept that where a non-
- breaching party acquires a “benefit or opportunity for benefit . . . because of the breach, a

balance must be struck between benefit and loss” and the benefit must be offset against the non-

bfeachihg party’s damages. (Indu Craft, Inc. v Bank of Baroda, 47 F3d 490, 495 [2d Cir 1993]

[applying New York law]; accord Aristocrat Leisure Ltd. v Deutsche Bank Trust Co. Americas,

727 F Supp 2d 256, 289 [SD NY 2010] [“[1]f a victim derives a beﬁeﬁt.from the breaching
| l

party’s breach of contract, the breaching party only is responsible for the victim's net loss’j],

reconsideration denied 2010 WL 34311 32, Fertico Belgium S.A. v Phosphate Chemicals Export

Assn.. Inc., 70 NY2d 76, 84 [1987], rearg denied 70 NY2d 694 [holding, in a “cover” action
governed by the Uniform Commercial Code, that “‘[g]ains made by the injured party on ot{her

transactions after the breach are never to be deducted from- the damages that are otherwise

my

: feco(ferable, unless such gains could not have been made, had there been no breach ] [quoting 5

Corbin, Contracts § 1041].)
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Here; although UBS and Hi ghland agree that any benéﬁt derived by UBS because
of the breach must be offset against its losses, neither party has cited, and the court’s own |
: researc.:h has not located, any case in which a coﬁrt has considered how to apply this
precept to a non-breaching party’s retention of assets upon a failed securitization
transaction and realization of "subsequent gains. There is, however, a substantial l;)ody of
law involving a breaching ;\Jarty,’s' fai.lure to deliver or purchase as~séts subject to
ﬂu_ctuations i.n value, in which the courts have assessed damages based on the market
value of the assets at the time of breach and have declined to consider any subsequent

increases or decreases in value of the assets. As discussed further below, the court

.. concludes that these cases are inconsistent with the offset sodght by Highland.
As the Second Circuit has explained in reviewing this body of law, New York courts
reject damage awards ;‘based, on what ‘the actual economic conditions and performance’ were in

light of hindsight.” (Sharma, 916 F2d at 826, quoting Aroneck v Atkin, 90 AD2d 966, 967 [4th

Dept 1982], lv denied 59 NY2d 601 [1983].) “They have expfi;:itly rejected the'.ulse of |
subsequent changes in vélue or proﬁtls where they would increase an award, and where the!y '
would decrease the award.” (Sharma, 916 F2d at 826 [internal citations omitted].)

In tlhe secﬁrities‘c;ontext, courts have repeatedly held that the damages for f;ilu're.
to deliver or purchase shares of stock should be based on théir market value a-t the time of
breach, and not on any subsequent increase or decrease in their value. | (Simon, 28 NY2d -
at 145-146 {where the seller breached a contract to deliver Shares, holding: “The proper
measure of daméées for breach of ;:ontract is determined by the loss sustained or gain
prevented at the time and place of breach. The rule is precisely the same whe.n the breach |

of contract is nondelivery of shares of stock”] [internal citations omitted}; Aroneck, 90

AD2d at 967 [where the buyer breached a contract to purchase shares, holding that
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damages should be based on market value at the time of breach, and rejecting the buyer’f
theory that the “value should be based on the actual economic conditions and

performance” of the company post-breach]; Emposimato v CIFC Acquisition Corp., §9

AD3d 418, 421 [1st Dept 2011} [quotmg Aroneck and citing Simon in holding that “[i ]n

the case of a breach of contract to sell securities, expcctatlon damages are calculated as
‘the difference between the agreed price of the shares and the fair market value at the

time of the breach’”]; Oscar Gruss & Son. Inc. v Hollander, 337 F3d 186, 197 [2d Cir

2003] [following Simon and Aroneck in a case involving the defendant’s breach of a »

contract to deliver warrants); see also Kaminsky v Herrick Feinstein LLP, 59 AD3d 1, 11-

12 [1st Dept 2008], lv denied 12 NY3d-715 [2009] [holdmg that damages for breach of

contract to deliver shares prior to an initial public offering (IPO) should be awarded
based on the value of the shares at time of the breach, not their higher value post-IPO].)

The court holds that these cases involve transactions that are analogous to

 (although far less complex than) the transaction at issue, and apply the same measure of -

damages that this court has adopted abov‘e—vname]}.', the mecsure cf damﬁges based on
the market value of the assets on the date of the b'ceach. These cases accordingly govern
‘i the calculation of damages hcrc; The court notes, nioreo?er, thai sound réasons suppo'rt-
the app]icatioc of this measure of damages without consideration of post-breach
ﬂhctuations in the value of the asscts.

As the Second Circuit reasoned, a contrary rule that would permit calculation of
damages at the time of trial “would be a two-edged sword, because courts would have to
diminish damage awards where the value of the item decreased or where losses were
encountered subsequent to the breach as well as enhance them ;where conditions improve.

However, New York courts have expressly refused to adopt this ‘wait and see’ theory of
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rdamages.” (Sharma, 916 F2d at 826.) In addition, although the court does not adjust for
change-s in the; value of the shares when calculatir.lg damages according to the date of
breach rﬁeasure, the parties themselves can protect against changes in value by hedging
or acquiring sharés ir; the market. As the Second Circuit further reasoned: “To be sure,
uncertaintiés about the fu'ture and lack of perfect information may cause an asset to be

. under- or over-valued at any particﬁlarrtir_ne. At that tiﬁae, however, either party has an
opportunity to fledge according to his or her judgment about the future stream of
income,” (Sharma, 916 Féd at 826; see also Simon, 28 NY2d at 146 [where the seller
breached a contract to deliver shares, reasoning that *[i]f ﬁ]aintiﬂ“ .were anxious to own
the shares rather thanlobtain their value, he was free to purchase them in the market. His
cause pf action should not and may not be converted into carrying a market ‘call’ or
‘warrant’ to acquire the stock on demand if the price rose above its value as reflected in
his éapse of action™].)

The court further holdg tﬁat application of thé date of breach measure of darr;ages,

- without adjﬁst’ments for fluctuations in.the value of the assets, will serve the objective of
putting UBS in the position it wéuld have been in had the contract been performed. 'If the
.securitization had closed, UBS would have been entitled, under the express terms of the
SWA, to novate to the Issuer its positions as protection seller on all o_f the eligible Knox
CDSs. (SWA § 5[B][1].) As aresult of the brgach, UBS was force;d to assurﬁe a
substantial risk of ioss under the CDSs that would have been novated to the Issuér had the
closing occurred. As discussed ébove, the los;s in market value of the retained CDSs as of
the date of breach was determined using the mark-to-market mgthodology. More
specifically, as confirmed by both UBS’s and Highland’s experts, the mark-to-market

losses calculated as of the date of breach represent the cost to UBS to exit the CDSs—
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that is, the payments to be made to third-parties so that they would btake on, and UBS
coﬁld ext.;icate itée[f from, the.risk. (Wafren Testimony, Trial Tr. at 1304-1306; budney
Testimony, Trial Tr. at 894-895.) A damage award for these mark-to-market losses will
therefore compensate UBS for ‘the exposure té risk that it would not have faced had the
contract been performed. - |

To the extent that Highland contends that a damage award is not appropriate for these
mark-to-market losses because the losses were not A'realize'd, the -court rejects th‘at.cdntent.ion. The

damage award is appropriate,‘notwithstar}ding that the losses were not realized, because, as held

above, the contract affords UBS the right of recovery for such losses. (See CDO Plus Master

Fund I..-,td‘. v Wachovia Bank, N.A., No. 07 Civ.. 11078 [LTS], 2011 WL 4-526132, *2 [US Dist Ct
SD NY, Sept. 29, 2011] [reasoniﬁg that, whell'e. the contractual deﬂnitio-n of loss for the purpose
of calculating damages d%d not require the CDS protection buyer to sustain “actual loss,” “[t]he
"absence of an actual loss 0n= a Reference Obligation transaction, thus, is not a barrier to [the-
protection buyer’s] recovery. . .”’] [emphasis in original].)
The court further holds that the record aoes .not support Highland’s contention that
_ UBS’s post-breach gains were reéiized Mm_é o_fAthe breach, and fhat this case thereforé '
falls un.der the line of authority that réquires an offset for such xf.g,.ains. Highland in effect -
contends that because UBS retained the CDSs as a resﬁlt of the breach, it also realized the

post-breach gains because of the breach.!® That conclusion does not follow. As held

**In so holding, the court rejects UBS’s contention that it would have been entitied to retain the CDS assets,
regardless of the Fund Counterparties’ breach, because the Agreements would have terminated in any event as of

. March 14, 2009, at which point UBS would have had the contractual right to retain the assets. (Ps.’s Post-Trial
Memo., at 8.) This assertion is not only specutative but ignores that UBS did in fact acquire the right to retain the
assets upon the Fund Counterparties’ breach of the Agreements as a result of their. failure to meet the third collateral
call. For the reasons discussed in the text, however, the court cannot accept ngh]and s further contention that UBS
realized gains on the retained CDSs because of the breach '
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. above, UBS had a contractual right to retain the CDSs upon the termination of the .
-transaction based on the Fund Copntérpanies’ breach of the-SWA by failing to meet the
collateral cl,all; The SWA does not contai.n any provision that limited UBS’s diiscretion as
to when to dispose of the assets after termination. Rather, as UBS persuasively argues,
the gains realized as a resu!t of the post-breach disposition of assets were attributable nét
to the breach itself but to UBS’s assdmbtion of t‘he risk of loss on the CDSs and its -

investment strategy as to when to dispdse of them based on its assessment of the market.

(See G & R Corp. v American Sec. Trust C;)., 523°F2d 1164, 1175 [DC Cir 1675]
[h_olding that while the transfer of pro'perty to t-he plaintiffs was cau.sed by the defendant’s
,bréach, the profit realized by the .plai\ntiffs from a pést-breach sale was not “caused by the
breach” but was “attributable to the [plai.ntif’fs’] decision to hold [the property] until [its]
condition and the mal;ket were favorable for salé”].)

Nor does Highland successfully ar‘gue that the gains realized by UBS on the post-breaeh
disposition of the assets miist be offset under general principles; which require a party who
suffers damage;s as a result of another’s breach éd take rea;onable steps to mitigate its damages.
(See Ds.’s P(;st-Trial Memo., at 5-9.) Highland cites cases requiring mitigation in connection

“with the purchase and sale of securities and transactions in other markets. (See e.g- Drummond v

Morgan Stanley & Co._, Inc., No. 95 Civ. 2011 [DC), 1996 WL 631723, * 2-3 [US Dist Ct SD
. NY, Oct. 31, 1996] [holding that where the buyer'brehched a contract to purchase sec‘urities, the

seller must take steps to mitigate its damages by selling the securities within “a reasonable period

of time”]; Saboundjian v Bank Audi (USA), 157 AD2d 278, 284-285 [1st Dept 1990} [holding
. that where a broker failed to execute a customer’s speculative currency exchangé order, the
customer was required to direct execution of the trade “within a reasonable time after he learned

-that it had not been effected earlier”].)’
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These cases are inapposite, as tt;e SWA affords UBS the contractual right io retain the
securities upon the Fund Counterparties’ br.each. Ironically, although pui’porting to rely on these
cases, which in fact reqﬁire that the non-breaching party ‘mitigate within a reasonable period of
time, Highland argues not that UBS \;\ias required to disﬁose of the CDSs withiﬁ a reasonable
period of time after the breach but that it was required to hold them for months aﬁd, i;ldeed,'
years, until the mérket imp‘roved. Highland thus asserts that UBS reésonably fnitigated by
“holding (as opposed to fire selling) fully performing interest and premium-be;ring assets in the
face of a dysfunctional market: . ,” and that “UBS’s mitigation was not only reasonable, buf
required by law.” (Ds.’s Post-Trial Memo., at 7.) Put another way, Highland does not identify a .
'speciﬁc‘date or dates by which UBS was required to mitigate. To the contrary, without citation
to any 'légal authority, Highland argues that UBS was required to hold the assets for an indefinite
period, until the ma;'ket improved, to minimize its Josses, |

The mitigation cases provide no support for Highland’s assertion that UBé’s disposition,
months anc.i' years after the breach; o'f as_sgts that it had a cc;ntr'actual right'to retain, constitutes
mitigation.° R'z;ther, in claiming that it is entitled to “offsets” for the post-breach gains realized
by UBS, Highlénd appears in effect to advance a measure of damages that is patently
inconsistent with the fundamental tenet of the date o'f breach measure of damages—namely; that

-a non-breaching party’s damages for assets with a determinable market value must be calculated

¥ Nor does Highland cite any other autherity that supports its claim that it is entitled to offsets for post-breach gains
" realized by UBS. Cases in which a party has a duty to cover (see e.g. Fertico Belgium S.A. v Phosphate Chemicals
Export Assn., Inc., 70 NY2d 76, supra) are inapposite, given UBS’s contractual right to retain the CDSs upon the .~
breach. Cases in which a party is on both sides of a securities transaction are factually dissimilar. (See Arisiocrat
Leisure Etd. v Deutsche Bank Trust Co. Americas, 727 F Supp 2d 256, supra [where the plaintiff company breached
a contract affording the defendant bondholders the right to convert their bonds to the company's stock, and the
bondholders held open existing short positions in the company’s stock on which they realized post-breach gains, the
company was entitled to an offset]; see also Minpeco, 8.A. v Conticommedity Servs.. Inc, 676 F Supp 486, 490 .
[SD NY 1987] [holding that the plaintiff’s losses on short futures positions on silver as a result of the defendants’ !
manipulation of the market were required to be offset by the plamt:f‘f‘s proﬁts on physical silver positions also then !
held by the plaintiff].) ' ‘
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at the date of breach, not based on hindsight, and that neither party can select the date on which
the damages calculation will be most favorable to it. Thus, a non-breaching buyer cannot select
the date on which the assets “had their highest value or a period of time that was proﬁtable but
that excludes periods when losses occurred.” (See Sharma, 916 F2d at 826.) Similarly, a
breaching buyer cannot avoid or reduce the damages caused by its breach by invoking post-
breach decreases in the value of the assets. (See id.)
The court accordingly holds that Highland’s request for an offset for UBS’s post-breach
gains from the disposition of the CDSs must be denied.
Offset for Rigiﬁ of First Refusal Counterclaim
Highland Capital Management, L.P. (Highland Capitalj seeks judgment on its first
counterclaim against plaintiff UBS Securities LLCfor breach of the Cash Warehouse Agreement
provision affording it the right to purchase CLO assets in the event UBS elected to retain such
assets upon the termination of the Agreement. Section 5 (A) of the CWA provides that in event
of failure to close, “UBS shall be authorized (but not required) to sell each Collateral Obligation
then in the Warehouse Account in accordance with the Liquidation Procedures.” The Liquidation
Procedures set forth in section 7 (A) of the CWA provide in pertinent part:
“If any Collateral Obligation is to be sold, UBS shall have the right
to direct such sale on such terms and in such manner and at such
time that it deems appropriate in its sole discretion. UBS may, in
its sole discretion, elect to retain any such Collaieral Obligation or
to sell such Collateral Obligation to one of UBS’s Affiliates in
which event, for purposes of determining Net Collateral Gain and
Net Collateral Loss, such Collateral Obligation shall be deemed to
have been liquidated at a price equal to its Market Value. To the
extent that UBS in its sole discretion elects to retain such
Collateral Obligation, the Servicer will have the right to purchase
such Collateral Obligation at its Market Value.”
Section 7 (A) further providés that if UBS elects to sell CLOs upon termination, “the Servicer

will have the right to bid for and purchase such Collateral Obligation at a purchase price equal to
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~ the highest third party bid received by UBS for the purchase of such Collateral Obli gatioin.”
_It s ﬁhdiSputed that Highland Capital notified UBS that it sought to purchase sixTof the
CLOs with a bid price of $1.9 million énd a notional value of $44 million, but that it sou:ght to
provide the funds for the purchase, and to éettle‘the trades, in the name of oné of its afﬁliiates,
CLO Value Fund.‘ (Ds.’s Findings, § 21.} UBS declined to agree to the sale to the Highlsind
Capital affiliate. (Id.; DX 72; PX 292.) ‘ |
The court is unpersuaded that a Highland Capital affiliate had the right;‘uhder the ;CWA, J
to purchase the CLOs. Section 7 (A), which éovems the disposition of the CLO assets up!on
termination, expressly affords one UBS Affiliate the right to purchase CLOS. In contrast,!this
Section affords the. right to purchase only to the Servicer, and not to any other Highiand ehtity.
The Servicer is defined as Highland Capital Management, L.P. (CWA, First Paragraph.)- E
Reading the CWA as a ;\ihéle, the court further finds that no other provision modifies or is!
inconsistent with this limitation. On the chntrary, where the acts of Highland Capital ’; Afhliato:s
were implicated,- the CWA expressly referred to the Affiliates. (CWA, § 13 [B] [limiting the |
liability. of the “Servicer” “for any acts or omissions by the Servicer or any Affiliate of thei
Servicer, or any of their directors, hﬁicers, members, aéents, equity holders [and others] uhder or

. . b
in connection with this Agreement, or for any decrease in the value of the Collateral Portfolio

. )2' The court accordmgly holds that the CWA unamblguously provides that the rlght to

purchase retained CLOS is limited, among the Highland entities, to nghland Capital.

-
In view of this holding that the CWA is not ambiguous with respect to Highland’s post-

I
2! The parties to the transaction knew how to afford rights to purchase assets to Affiliates of the Servicer. Thé SwaA
provides that if the closing fait§ to occur, UBS may, with the consent of the related counterparty, novate CDSs “toa’
third party or to the Servicer (or any Affiliate of the Servicer designated by the Servicer). .. .” (SWA §6 [A] ) The
.omission from the CWA of authorization to Affiliate(s) of the Servicer to purchase CLOs is therefore notable,
Moreover, Highland Capital does not claim that the concerns—regulatory and other—that are implicated in novaung
CDSs are comparable to those in selling CLOs.
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termination right to purchase CLOs, the court rejects Highland’s contention that the cour;t should
consider evidence allegedly showing that UBS an& Highland Capital had a prior course of

conduct in which UBS permitted Highland Capital to settle trades “ét its fqnd level.;’ (Ds.’s
Findings, {1 80-81.) Parol evidence of course of conduct is not admissible to dénstfue ar

unamblguous contract. ‘(See e.g. Slglsmondl v Queens Transit Com 38 AD2d 71,73 [2d Dept

1971] affd no opinion 32 NY2d 745 []973] Evans v Famous Music Corp 1 NY3d 452,459

[2004].)

The court further notes thht even if Highland Capital could recover on its t:oun?erclaim,
the damages it seeks are not recoverable. Highland Capital seeks a ﬁhding that because the
CLOs continued to p;erform until maturity, “it would have profited $46 million™ if it had 'b|ecn
permitted to exercise its right‘of first refusal to purchase the CLOs. (Ds.’s Find.ings, 9 Sé;!DX .
Demo. 9.) 'As Highland Ca’pihal acknowledges, however, the market value of the CLOS. at lthe
time of breach was 51,934,214 (DX D‘emo. 9.} The ‘me.asure of damages, as explained ab]rove in
connection with Highland Capital’s claim for offsets against UBS’s‘damages, is the market value

of the assété as of the date of breach, not the increase in their vhlue in the indeﬁnife future.}

- Offset for Unjust Enrichment

Highland Capital also seeks judément on its second counterclaim alleging that UBSI was
unjustly ermched by its failure to permit nghland Capltal, through its affiliate CLO Value Fund,
to purchase the Collateral Obhganons upon termination. ThlS claim for unjust enrichment is not

'mamtamable as the nght to purchase is governed by contract—the CWA, (See generally appas

v.Tzolis, 20 NY3d 228, 234 [2012], rearg denied 20 NY3d 1075 [2013]; Clark-Fltzpr:ttrlol(= Inc. v

Long Is. R.R. Co.,-70 NY2d 382, 388-389 [1987].)

Y

1

Offset fo‘r Settlements with Highland Affiliates ‘
37 - i
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Highlaqd dlso requests an offset for settlements V;Nith three Higilland Affiliates—Highland -

Credit Strategies Master F Lmd, L.P. (Credit Strategies), Highland Crusader Offshore Partners,
LP (Cfusader Offshore)}, aLnd Highland Crﬁsader Holding Corporation (Cruéader Holding) a

, (collecti;rely, the Settling Highlarid Aﬁiliates). Credit Strategies anld Crusader Offshore were

defendants in this action. UBS asserted its fraudulent conveyance cause of action against them

as well as all of the other defendants. (Second Am Compl,, Fifth Cause of Action.) Crus!ader
Holding was a defendant in a separate éomplaint, which asserted a fraudulent conveyanc% cause

of action against it. (UBS Secs. LLC v Highland Crusader Holding Corp., Sup Ct, NY CLunty,

Index No. 652646/1 1, Compl., First Cause lofAction; Ps.’s Letters, dated July 21, 2015

[N%[SC'EF Doc. No. 397]; Jan. 7, 2016 [NYSCEF Doc. No. 398].)> This court biﬁrcated the trial -

of this action, directing that it would first hold a bénch trial on the breaéh of con'tract claims,

which were triable by the court and are the subject of this decision, and that the fraudulf:nll .

- conveyance and 6ther clatms, which are triable by a j‘ury, V\'fould be heard su.bsequently. (1\:/lay 1,

2018 Decision on the Record [NYSCEF Doc. No. 494].)
The parties aispute whether the confidential settlements (DX 76 id and DX 77 id) rl'nay be

considered in this action. ..They'also- dispute whether the settlements may be oﬁ’"set, pur_sl.ua nt to

statute or case law, against the damages awarded by this decision to UBS agarnst the Fund

Counterpérties on the breach of contract causes of action. (See Ps.’s Post-Trial Memo., at 14-21;

|1

| Ds.’s Post-Triél Memo.; at A15-19, 21-24.) .
Even assunﬁng, without dec.iding, that the damages may be shbject to offset by the
settlements, the détermination of whether or to what extent the offset should be allowed m|_|st
await _determinati‘on of the jury trial. the an offset for a settlement is so‘ught,‘ “the damages ‘
against which the settlement is souéht to be applied éhquld be determined so a proper
co_niparisor'l can be made between them and the damages covered by the settlement.” (Carter v.

1
38

|

|
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State of New York, 139 Misc 2d 423, 429 [Ct Cl, 1988], affd 154 AD2d 642 [2d Dept 1989];

- accord Moller v North Shore Univ. Hosp., 12 F3d 13, 16 [2d Cir 1993} applymg New York

~

law] ) o

Here, Highland argues that the causes of action against the settling defendants are

“wholly derivative of its breach-of-contract claims against the Fund counterparties.” (Ds.’s Post-
Trial Memo., at 16.) UBS persuasively argues, in opposition, that the fraudulent conveyz}.nce

causes of action seek relief in addition to compens‘atory damages, including imposition of a

constructive trust and punitive damages. (Ps.’s Post Trial Memo, at 22-24; Second Am. Lompl
‘at 57-58.) Moreover, the damages, if any, that w1ll be awarded agamst the Fund Counterganles
and Highland Capital on the fraudulent conveyance cause of action remain to be determined at
the jury trial. On this reC(;rd the coﬁrt accordingly cannot comp&e the settlements with the
fraudulent conveyance damages. - Nor is there any basis fof the court to determine the extent to

which the settlements cover the same damages, or damages that overlap with, the breach of °

contract damages awarded to UBS against the Fund Counterparties by this decision. The
determination of the offset issue will therefore be deferred pending t:h'e Ijury trial. As it apqears,

however, that Highland may be entitled to an offset for so.me or all of the settlement amour'ﬂs, the
‘court will stay enforcem’ént,' to the exterit of the 'se,nlement amount (370.‘5 million), of the
judgmept to be awardea to UBS against the Fund Counterpanies for the damages for breach of

contract.

Conclusion

UBS is entitled to damages for $51 9,374,149 on the third and fourth causes of action _
against thevlj’undlCoumerparties for breach of the Cash Warehouse and Synthetic Warehous‘el: '
Agreements. Enforcement of the judgment for this amount will be stayed up to $70.5 millicim,

the amount of the settlements with the Settling Highland Affiliates.

39
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ORDER
It is hereby ORDERED that the pa‘rti'es shall meet and confer with a view to reacﬁing
agreement on the form of the judgment, including but not llimited to the Allocation Percentages
of CDO Fund and SOHC, and the award of interest. If the parties- are unable to reach such
agreement they shall promptly settle judgment; and it is further
ORDERED that this decision shall be filed under seal for ten busmess days from the date
hereof to afford the parties the opportunity to confer and to adwse the court as to whéther there is
any information in the decision which is claimed by any party to .be confidential. The parties
shall, within five bueiness days of the date hereof, submit a joint letter of no more than three
pages, advising the court of their positions on this issue. The letter should be accompanied by a
joint copy of the decision, high]ighting' the portion(s) of the decision wh_ich each party claims is
confidential and should be redacted in the decision that will be publicly filed; and it is further
ORDERED that the parties shall telephone the court on a conference call within five
business days of the date hereof (ata sﬁéciﬁc date and time to be arraﬁged with the Clerk of Part
60) to discuss the ebove confidentiality issue as well as the jury trial phase of this action. The
parties should be prepared to address whether, or to what extent, the jury trial may proceed in
light of Highland Capital’s filing of a ban‘kruptcy petition,? - N
- This consiitutes the deciston and order of the court. | |
Dated: New York, New York

November 14,2019 , % .

MARCY FPRYEDMAN, J.S.C.

22 By letter dated October 17, 2019 (NYSCEF Doc. No. 640), counsel (Reid Collins & Tsai LLP) for Highland
Capital, the Fund Counterparties and other Highland defendants, advised the court of Highland Capital’s bankruptcy
filing, and represented that the automatic stay does not preclude decision of the causes of action against the Fund
Counterparties or the counterclaim by Highland Capital. This letter sought to reserve defendants’ pOSlllOl’l onthe
effect ofthe bankruptey filing on subsequent proceedings in this action.

40
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Claim #190 Date Filed: 6/26/2020

Fill in this information to identify the case:

Debtor

United States Bankruptcy Court for the:

Case number

Highland Capital Management, L.P.

19-34054

Northern District of 1€Xas

(State)

Official Form 410
Proof of Claim

04/19

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503.

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments,
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available,
explain in an attachment.

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571.

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received.

Identify the Claim

1. Who is the current UBS Securities LLC
itor?
creditor? Name of the current creditor (the person or entity to be paid for this claim)
Other names the creditor used with the debtor
2. Has this claim been Tl No
acquired from
someone else? [ Yes. Fromwhom?
3. Where should Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if
notices and different)
payments to the UBS Securities LLC
i ?
creditor be sent? Attn: Suzanne Forster
1285 Avenue of the Americas
Federal Rule of New York, New York 10019
Bankruptcy Procedure
(FRBP) 2002(g)
Contact phone 2127133432 Contact phone
Contact email suzanne.forster@ubs.com Contact email
(see summary page for notice party information)
Uniform claim identifier for electronic payments in chapter 13 (if you use one):
4. Does this claim No
amend one already
filed? D Yes. Claim number on court claims registry (if known) Filed on
MM / DD / YYYY
5. Do you know if D No
anyone else has filed
a proof of claim for Yes. Who made the earlier fiing? ~UBS AG, London Branch - this is a joint litigation claim.
this claim?

Official Form 410

Proof of Claim
page 1
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L Hl Give Information About the Claim as of the Date the Case Was Filed

6. Do you have any number No
you use to identify the
debtor? D Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor: _

7. How much is the claim? $ 1,039,957,799.40 . Does this amount include interest or other charges?
D No

D Yes. Attach statement itemizing interest, fees, expenses, or other
charges required by Bankruptcy Rule 3001(c)(2)(A).

8. What is the basis of the Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card.
claim?
Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c).

Limit disclosing information that is entitled to privacy, such as health care information.

Litigation - See attached addendum

9. s all or part of the claim No

secured?
D Yes. The claim is secured by a lien on property.

Nature or property:

D Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of
Claim Attachment (Official Form 410-A) with this Proof of Claim.

D Motor vehicle

D Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien
has been filed or recorded.)

Value of property: $
Amount of the claim that is secured: $
Amount of the claim that is unsecured: $ (The sum of the secured and unsecured

amount should match the amount in line 7.)

Amount necessary to cure any default as of the date of the petition: $

Annual Interest Rate (when case was filed) %

O Fixed

D Variable

10. Is this claim based on a No
lease?

D Yes. Amount necessary to cure any default as of the date of the petition. $

11. Is this claim subject to a T
right of setoff? No

[ Yes. Identify the property:

Official Form 410 Proof of Claim
page 2

Appx. 00065




Case 3:21-cv-00881-X Document 138-4 Filed 07/14/23 Page 4 of 122 PagelD 8647

12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

E No
D Yes. Check all that apply: Amount entitled to priority

Domestic support obligations (including alimony and child support) under
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B).

D Up to $3,025* of deposits toward purchase, lease, or rental of property
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). ¢

D Wages, salaries, or commissions (up to $13,650*) earned within 180
days before the bankruptcy petition is filed or the debtor’s business ends, ¢
whichever is earlier. 11 U.S.C. § 507(a)(4).

D Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). $
D Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). $
D Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. $

* Amounts are subject to adjustment on 4/01/22 and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

No

oo

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in
the ordinary course of such Debtor’s business. Attach documentation supporting such claim.

$

Sign Below

The person completing
this proof of claim must
sign and date it.

FRBP 9011(b).

If you file this claim
electronically, FRBP
5005(a)(2) authorizes courts
to establish local rules
specifying what a signature
is.

A person who files a
fraudulent claim could be
fined up to $500,000,
imprisoned for up to 5
years, or both.

18 U.S.C. §§ 152, 157, and
3571.

Check the appropriate box:

D | am the creditor.

| am the creditor’s attorney or authorized agent.

D | am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004.

D | am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005.

| understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt.

| have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct.

| declare under penalty of perjury that the foregoing is true and correct.

06/26/2020
MM / DD / YYYY

Executed on date

/s/Asif Attarwala

Signature

Print the name of the person who is completing and signing this claim:

Name Asif Attarwala

First name Middle name Last name
Title Associate
Company Latham and Watkins LLP

Identify the corporate servicer as the company if the authorized agent is a servicer.

330 North Wabash Ave., Suite 2800, Chicago, IL, 60611
Address

"M1olHV4&: "v«

Contact phone 3128767667 iln asian abbha

Official Form 410

Proof of Claim
page 3
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KCC ePOC Electronic Claim Filing Summary

For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829

Debtor:

19-34054 - Highland Capital Management, L.P.
District:

Northern District of Texas, Dallas Division

Creditor:
UBS Securities LLC
Attn: Suzanne Forster
1285 Avenue of the Americas

New York, New York, 10019

Phone:
2127133432
Phone 2:

Fax:

Email:
suzanne.forster@ubs.com

Has Supporting Documentation:
Yes, supporting documentation successfully uploaded
Related Document Statement:

Has Related Claim:
Yes
Related Claim Filed By:

UBS AG, London Branch - this is a joint litigation claim.
See attached addendum

Filing Party:
Authorized agent

Disbursement/Notice Parties:
Latham and Watkins LLP
Andrew Clubok
555 Eleventh Street, NW

Washington, D.C., 2004-1304

Phone:
2026373323
Phone 2:

Fax:

E-mail:
andrew.clubok@lw.com

Other Names Used with Debtor:

Amends Claim:

No
Acquired Claim:
No
Basis of Claim: Last 4 Digits: Uniform Claim Identifier:
Litigation - See attached addendum No
Total Amount of Claim: Includes Interest or Charges:
1,039,957,799.40 Yes

Has Priority Claim:

Priority Under:

No
Has Secured Claim: Nature of Secured Amount:
No Value of Property:
Amount of 503(b)(9): Annual Interest Rate:
No
Based on Lease: Arrearage Amount:
No Basis for Perfection:
Subject to Right of Setoff: Amount Unsecured:
No

Submitted By:

Asif Attarwala on 26-Jun-2020 5:10:38 p.m. Eastern Time
Title:

Associate
Company:

Latham and Watkins LLP

Appx. 00067
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Optional Signature Address:
Asif Attarwala
330 North Wabash Ave.
Suite 2800

Chicago, IL, 60611

Telephone Number:
3128767667

Email:
asif.attarwala@lw.com

[\/NI- 282CNANA27N7AANCQR7ZNCN2ERNAERIEIAAR |
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

In re: Chapter 11

HIGHLAND CAPITAL MANAGEMENT, L.P.,! Case No. 19-34054-sgj11 (SGJ)

Debtor.

N N N N N N N

ADDENDUM TO PROOF OF CLAIM FILED BY
UBS AG, LONDON BRANCH

1. UBS Securities LLC hereby submits this addendum to its proof of claim (together,

the “Proof of Claim”) against Highland Capital Management, L.P. (the “Debtor”) in the above-

captioned chapter 11 case (the “Chapter 11 Case”).

2. UBS Securities LLC and UBS AG, London Branch (together, the “Claimant” or
“UBS”) each have claims against the Debtor and each is filing a proof of claim in this Chapter 11
Case. Because their claims arise from the same set of factual events, including the same failed
transaction, misconduct involving the Debtor and its affiliates, and subsequent litigation, the UBS
claims overlap and their proof of claim forms and addendums are substantially the same.

3. This addendum is attached to, incorporated into, and constitutes an integral part of
Claimant’s Proof of Claim against the Debtor. Claimant files this Proof of Claim under
compulsion of the Order (I) Establishing Bar Datesfor Filing Claimsand (I1) Approving the Form
and Manner of Notice Thereof [Docket No. 488], as extended by the Joint Stipulation and Order

Extending Bar Date[Docket No. 547] and modified by the Order Denying UBS sMotion for Relief

The Debtor’s last four digits of its taxpayer identification number are 6725. The headquarters and service address
for the Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.

Appx. 00069
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from the Automatic Stay to Proceed with State Court Action [Docket No. 765], solely for the
purpose of asserting Claimant’s claims against the Debtor, as more particularly described and
subject to any limitations set forth below.

Factual Background

A. The Knox Transaction
2. Claimant’s claims arise out of a failed transaction dating back thirteen years ago

and the state court action (the “State Court Action”) that followed between Claimant, the Debtor,

Highland CDO Opportunity Master Fund, L.P. (“CDO Fund”) and Highland Special Opportuni-

ties Holding Company (“SOHC”) (together with CDO Fund, the “Fund Counterparties,” and

the Fund Parties and the Debtor collectively, “Highland™), among other parties.’
3. In early 2007, Claimant and Highland agreed to pursue a complex form of securit-

ization transaction known as a “CLO Squared” (the “Knox Transaction”). (Ex. B, Decision at

2.) The purpose of the Knox Transaction was to acquire and securitize a series of collateralized
loan obligation (“CLQ”) securities and credit default swap (“CDS”) assets (the “Knox Assets”).
To that end, the Debtor agreed to be the “Servicer” of the Knox Transaction, and as such was
responsible for identifying the specific CLO and CDS assets to be securitized. Claimant agreed to
finance the acquisition of the CLO and CDS assets identified by Highland. Claimant would then

hold, or “warehouse,” the assets until the securitization was completed (the “Knox Warehouse”).

Under this arrangement, Claimant financed the acquisition of $818 million in Knox Assets. (1d.)

The procedural history of the State Court Action is incorporated by reference, but is voluminous. The operative
Second Amended Complaint and Phase I Decision and Order are attached as Exhibit A and Exhibit B, respec-
tively. Additional pleadings and orders can be found on the State Court docket for Index No. 650097/2009 or by
contacting Claimant’s counsel. Claimant reserves the right to file a copy of additional pleadings or orders with
this Court.

Appx. 00070
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4. The parties’ first attempt at the Knox Transaction was not completed successfully
and the relevant agreements expired in August 2007 without the contemplated securitization hav-
ing occurred. (ld. at 3.) Rather than end their relationship, however, Highland and Claimant con-
tinued to consider the possibility of pursuing the contemplated securitization in 2008 under re-
structured versions of the prior agreements. Highland and Claimant always understood that—if
the securitization were not successful—the Fund Counterparties would be obligated to pay Claim-
ant for 100% of the losses on any CLO or CDS assets that been acquired and warehoused for the
securitization. In order to convince Claimant to agree to enter restructured versions of those agree-
ments and to finance the acquisition of the CLO and CDS assets, Highland assured Claimant that
the Fund Counterparties had sufficient assets to cover any losses. It did so by providing Claimant
with false, incomplete, and otherwise misleading information concerning the Fund Counterparties’
finances and assets. (Ex. A, Compl. 9 47-61.)

5. In addition, Claimant specifically conditioned its agreement to enter the restruc-
tured agreements on the Fund Counterparties’ ability to post an additional $70 million in cash and

securities as collateral (the “Initial Restructuring Collateral”), in which Claimant would hold a

security interest. (Id. 9 56-59; Ex. B, Decision at 3.) Highland assembled $70 million in such
Initial Restructuring Collateral. But what Highland did not tell Claimant—and what is now clear
was omitted on purpose—was that the Fund Counterparties did not own all of the Initial Restruc-
turing Collateral they were expected to post. Instead, to meet this obligation, the Debtor exercised
its control over other Highland affiliates, transferring and redirecting assets from such other enti-

ties that it controlled to assemble the Initial Restructuring Collateral. (Ex. A, Compl. 9 56-59.)

Appx. 00071
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6. Similarly, while negotiating the restructured transaction, Highland provided Claim-
ant with financial reports and statements that contained materially false and misleading infor-
mation and omissions concerning the financial condition of the Fund Counterparties. (Id. 99 47-
52.) The Debtor itself had prepared these financial statements and knew they contained material
misstatements. (ld. 99 48-50, 54.) Among other things, Highland misrepresented the amount of
cash held by CDO Fund. (ld. 9 52.) Highland also failed to disclose that many of the assets on
the Fund Counterparties’ financial statements already had been encumbered. (1d. 451, 53.) These
misrepresentations not only evince a specific intent by Highland to induce Claimant into entering
the restructured agreements, but a longstanding willingness to prevent Claimant from ever recov-
ering the amounts owed under the parties’ proposed agreements in the event the Knox Assets suf-
fered any losses. In addition, these events show the Debtor’s singular control over—and ability to
move—assets from one Highland affiliate to another at will.

7. Based on Highland’s material misstatements and omissions, Claimant agreed to
pursue the restructured transaction and once more attempt the securitization, and the parties exe-
cuted three new written agreements: an Engagement Letter, a Cash Warehouse Agreement, and a

Synthetic Warehouse Agreement (collectively, the “Warehouse Agreements”). (See Ex. B, De-

cision at 3.) The Engagement Letter was executed by Claimant and the Debtor; the Fund Coun-
terparties were not parties to the Engagement Letter. (Ex. A, Compl. §62.) The Cash Warehouse
and Synthetic Warehouse Agreements were executed by Claimant and the Debtor, along with the
Fund Counterparties. (Id. 99 64-65.)

8. As described above, Claimant agreed to finance the acquisition of the CLO and
CDS assets that the parties planned to securitize. In so doing, the key risk Claimant faced was the

possibility that the Knox Assets would lose value while securitization was pending. To address

Appx. 00072
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this risk, Claimant and the Debtor agreed in the Engagement Letter that the Fund Counterparties
would bear this risk. Notably, at the time, the Debtor was the Investment Manager to the Fund
Counterparties under agreements that gave the Debtor total control over those entities. (Ex. A,
Compl. 9 24, 26.)

9. The Warehouse Agreements reiterated that the Fund Counterparties (as controlled
by the Debtor) would bear the risk, specifying that if the Knox Assets lost value while securitiza-
tion was pending, the Fund Counterparties “will in aggregate bear 100% of the risk” for the Knox
Assets—with CDO Fund bearing 51% of any losses and SOHC bearing the remaining 49%.

10.  To further protect Claimant in the event that the Knox Assets lost value, the Ware-
house Agreements provided for recurring measurements of mark-to-market losses on all assets in
the Knox Warehouse and required the Fund Counterparties to post collateral in the event the Knox
Assets lost a set amount of value. Specifically, the parties agreed that the Fund Counterparties
would post an additional $10 million in collateral for each $100 million in losses to the overall
value of the Knox Assets. (Ex. B, Decision at 4.)

11.  In September and October 2008, amid the global economic recession, the value of
the Knox Assets dropped by $100 million, twice. Thus, Claimant twice exercised its contractual
right to demand additional collateral. And twice Highland posted the required collateral. (ld.)
Although the Warehouse Agreements specified that it was the Fund Counterparties who would
post collateral, the Debtor moved assets around from other entities it controlled to make the first
two collateral calls (without disclosing this practice to Claimant). (Ex. A, Compl. §79.) On or
about November 7, 2008, Claimant issued a third margin call, because the value of the Knox Assets

suffered additional losses of $200 million (bringing the aggregate losses to over $400 million).

Appx. 00073
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(Ex. B, Decision at 4.) This time, Highland refused to provide the additional collateral required
under the Warehouse Agreements.

12.  Highland’s default on Claimant’s third margin call triggered a termination event
under the Warehouse Agreements. (Id.) On December 5, 2008, Claimant gave Highland formal
notice of default and demanded the Fund Counterparties pay Claimant for 100% of the losses
incurred on the Knox Assets—which had, by then, grown to over $520 million.

13.  There is no question that the Debtor knew the Fund Counterparties were liable for
the losses under the Warehouse Agreements. Indeed, the Highland officer who executed the Ware-
house Agreements admitted under oath that, “as of the end of the year 2008,” Highland knew that
the Fund Counterparties owed Claimant “hundreds of millions of dollars in connection with the
Knox Warehouse Agreements.” (Travers Dep. at 261:8-20).) But rather than paying Claimant
what it was owed, the Debtor, with Mr. Dondero at the helm, “devised a strategy to delay the
resolution of that obligation [to pay Claimant] for as long as possible.” (Id.) To that end, Highland
devised and subsequently deployed a multifaceted strategy—one that would last for many years
thereafter—to intentionally frustrate and prevent Claimant from recovering any of the amounts
that both the Debtor and the Fund Counterparties knew were rightfully owed to Claimant under
the Warehouse Agreements.

14. First, the Debtor directed the Fund Counterparties to withhold any payment to
Claimant—a position that the Fund Counterparties maintained (again, under the specific direction
of the Debtor) for more than a decade. (Seeid.) The Debtor did so not only with the specific
knowledge that the Fund Counterparties owed hundreds of millions of dollars to Claimant for the

losses on the Knox Assets, but with the knowledge that Claimant would come seeking payment
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for such losses and, in particular, to look toward any and all collateral owned by the Fund Coun-
terparties as one source of payment. As one of Highland’s officers stated an internal email to Mr.
Dondero in an internal email dated January 16, 2009: “[UBS] is going to be calling [] today asking
for all additional collateral that cdo and sohc have left to cover the obligation left by the knox
transaction.” But rather than turning over the collateral in question to Claimant or, at the very
least, securing such assets so that they could be used to pay Claimant, the Debtor directed the Fund
Counterparties to withhold such assets and payments from Claimant: “[T]hey can see us in court
for their additional collateral.” True to that promise, even after Claimant filed suit and laid out the
amounts due under the contracts, the Debtor forced the Fund Counterparties to launch an affirma-
tive, multi-year campaign—one which would consume much of the cash and assets belonging to
the Fund Counterparties themselves—to stave off any payment from the Fund Counterparties to
force Claimant to try to recover such claims through litigation and, once in litigation, devising
knowingly baseless defenses and arguments for the Fund Counterparties to assert in such litigation.

15. On top of directing the Fund Counterparties to withhold payment and force Claim-
ant to litigate for amounts the Debtor already knew they rightfully owed to Claimant, the Debtor
undertook a litany of other actions to ensure that, even if Claimant were successful in the litigation
it had been forced to initiate against the Fund Counterparties, it would not be able to collect any
judgment arising out of the litigation. Such actions included, but were not limited to, a series of
fraudulent transfers out of, and away from, an alter ego of SOHC, Highland Financial Partners,
L.P. (“HFP”). (Ex. A, Compl. 4 109.) These internal transfers of funds—all overseen by James
Dondero, the Debtor’s founder and president—were designed to prevent Claimant from ever col-

lecting the millions of dollars it was owed under the Warehouse Agreements.
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16.  In addition to such fraudulent transfers, the Debtor also took steps after the lawsuit
was filed to ensure that no additional value would be transferred to the Fund Counterparties—
deliberately taking steps to keep both SOHC and CDO Fund undercapitalized. Not only did the
Debtor prevent additional value from being transferred to the Fund Counterparties, it is clear that
the Debtor also failed to ensure that the Fund Counterparties retained assets that could be used to
pay any such judgment. Quite to the contrary, it is now clear that any and all assets of any value
that once belonged to the Fund Counterparties have, in one way or another, been transferred away,
drained, or otherwise wasted by the Fund Counterparties, the Debtor itself, or the Debtor’s affili-
ates—all at the Debtor’s direction. Indeed, in a recent filing before this Court, the Debtor recently
disclosed that both of the Fund Counterparties are completely “insolvent.” (Docket No. 687 at 1.)
This means that—separate and apart from the transfers of assets out of, and away from, HFP that
occurred in 2009—the Debtor has directed, or otherwise permitted, the Fund Counterparties to
engage in acts that have left these once marque investment funds with literally no assets that can
be used to pay Claimant. All such actions and omissions by the Debtor were performed with either
the specific intent to prevent or frustrate Claimant’s ability to recover the amounts owed under the
Warehouse Agreements, or a wanton and reckless disregard of Claimant’s rights to those amounts.
Such actions and omissions constitute breaches of the Debtor’s duty of good faith and fair dealing
under the Warehouse Agreements.

B. The State Court Action and the Debtor’s Efforts to Avoid Paying Claimant

17.  On February 24, 2009, Claimant filed a complaint in the Supreme Court of the State
of New York (the “State Court”) against the Debtor and the Fund Counterparties. With
knowledge of Claimant’s lawsuit, the Debtor exercised its control over the Fund Counterparties to

ensure they would not meet their obligations and to impede Claimant’s ability to recover the
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amounts owed by those entities. (1d. 9 112, 114.) Rather than paying Claimant what it was owed,
and as discussed above, the Debtor orchestrated an extensive multi-part strategy to delay resolution
of Claimant’s claims for as long as possible. As a result, the Debtor further interfered with Claim-
ant’s contractual rights, thereby breaching the covenants of good faith and fair dealing inherent in
the Warchouse Agreements. (I1d.)

18. By this time, the Fund Counterparties and SOHC’s alter ego, HFP, had become
insolvent, although they still owned significant assets. (Id. 9 108.) Nonetheless, the Debtor failed
to act in good faith to cause HFP to satisfy the debts, as much as possible, then owed to Claimant.
Instead, the Debtor caused HFP to make additional improper and fraudulent asset transfers, delib-
erately kept the Fund Counterparties undercapitalized, and allowed all assets of any value to be
drained from the Fund Counterparties—acts which not only impaired Claimant’s ability to recover
anything from the Fund Counterparties, but precluded it altogether. (Id. § 111.) In March 2009,
conscious that Claimant had commenced an action against Highland a few weeks earlier, and in
breach of their continuing duty of good faith and fair dealing, and with actual fraudulent intent,
the Debtor and HFP caused asset transfers of millions of dollars of assets to the Debtor, Highland
Credit Strategies Master Fund, L.P., Highland Crusader Offshore Partners, L.P., and Highland
Credit Opportunities CDO, L.P. (now Highland Multi Strategy Credit Fund, L.P.) (collectively,

the “Affiliated Transferee Defendants”), among others, thereby further reducing Highland’s

abilities to meet their obligations to Claimant. (Id. 49 111, 113.) The Debtor and its principals
exercised domination over the Fund Counterparties to improperly transfer substantial assets from
the Fund Counterparties and HFP for their own personal gain, i.e., solely and improperly to protect

and enhance the value of the Debtor and its principals by wrongful and improper means. In the
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process, the Debtor and its principals made it impossible for the Fund Counterparties to pay Claim-
ant the losses that they and the Debtor had agreed they would pay under the Warehouse Agree-
ments. (Id. §9112-114.)

19.  As Claimant learned about Highland’s conduct through discovery, Claimant
amended its complaint to assert additional claims and name additional Highland entities, including
HFP, the Affiliated Transferee Defendants, and Strand Advisors, Inc. As amended and stated in
its Second Amended Complaint (attached hereto as Exhibit A) in the State Court Action, filed on
May 11,2011, Claimant’s claims include breach of contract claims directly against the Fund Coun-
terparties, as well as claims for fraudulent inducement, breach of the duty of good faith and fair
dealing, fraudulent conveyance, tortious interference, and declaratory judgments for alter ego lia-
bility against HFP and general partner liability against Strand Advisors, Inc. The Debtor subse-
quently brought counterclaims against Claimant for breach of contract and unjust enrichment. (See
Ex. B, Decision at 35-37.)

20. The procedural history of the State Court Action is complex. The Debtor and its
affiliates and Claimant filed, and the State Court ruled on, four sets of motions to dismiss. The
Debtor and its affiliates then filed two sets of summary judgment motions, which led to a series of
complex rulings by the State Court in 2017. The parties filed various interlocutory appeals of the
State Court’s rulings on the motions to dismiss and for summary judgment. Those appeals were
heard by the Appellate Division for the First Judicial Department in the County of New York, with
the Appellate Division issuing five decisions over this suit’s protracted history (some of which are
still subject to further appellate rights).

21. Also included in the Appellate Division’s decisions was an order arising from an

appeal of the State Court’s ruling on Claimant’s motion to restrain Defendants Highland Credit
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Strategies Master Fund, L.P. and Highland Crusader Partners, L.P. from disposing of property
received through the fraudulent transfers orchestrated by the Debtor. Claimant showed it had a
likelihood of success on the merits of its fraudulent transfer claims, and the Appellate Division
enjoined both Highland entities from disposing of their assets. Ultimately, these injunctions re-
sulted in partial settlements between Claimant and Highland Credit Strategies Master Fund, L.P.
and Highland Crusader Partners, L.P.

22. By early 2018, more than nine years after Claimant first filed suit, the parties were
finally ready to proceed to trial. Due to a jury waiver clause in the Warehouse Agreements, how-
ever, and after related pre-trial briefing, the State Court bifurcated Claimant’s claims into two
distinct phases for trial: Phase I, consisting of a bench trial on Claimant’s claims against the Fund
Counterparties for breach of the Cash Warehouse and Synthetic Warehouse Agreements, as well
as the Debtor’s counterclaims; and Phase II, consisting of a jury trial on Claimant’s remaining
claims against all remaining Highland entities, including the Debtor.’ (Ex. B, Decision at 2 n.1,
38.)

23.  The State Court presided over a thirteen-day bench trial for Phase I from July 9
through July 27, 2018. (Id. at 1.) On November 14, 2019, the State Court entered a Decision and
Order on Phase I (attached hereto as Exhibit B), ruling in favor of Claimant on almost every issue
presented in Phase I. In particular, the court found the Fund Counterparties liable to Claimant for
breach of the Cash Warehouse and Synthetic Warehouse Agreements, found no liability on the
part of Claimant for either of the Debtor’s counterclaims, and rejected almost every one of the

Debtor’s offset arguments with the only remaining issue (affecting approximately $70,500,000) to

3 Remaining claims are to be tried to a jury, with the court deciding liability as to the breach of the implied cove-
nant of good faith and fair dealing claim and the jury deciding all remaining issues.
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be determined after Phase I1. (Id. at39.) An Entry of Judgment on Phase I was entered on February
10, 2020. Under that Phase I final judgment, Claimant is entitled to $1,039,957,799.44, consisting
of $519,374,149.00 in damages and $520,583,650.44 in pre-judgment interest as of January 22,
2020, with additional interest of $128,065 having accrued daily until the Entry of Judgment.

24.  The next step in the State Court Action is Phase II of the trial, where Claimant’s
remaining claims against not only the Debtor, but also against other Highland affiliates are to be
tried to a jury, with the court deciding liability as to the breach of the implied covenant of good
faith and fair dealing claim and the jury deciding all remaining claims. (ld. at 2 n.1, 38.) The
claims to be tried in Phase II include claims for breach of the implied covenant of good faith and
fair dealing, fraudulent conveyances, and alter-ego liability. The specific amounts the two non-
Debtor affiliates owe to Claimant for their breach of the Warehouse Agreements are now set forth
and embodied in the final $1 billion judgment from Phase I. And Claimant has stated claims
against the Debtor—which was also a party to the same contract and exercised complete control
over the two liable affiliates—under which Claimant is entitled to damages that are at least as
much as the Phase I judgment amount. Claimant will seek damages for the Debtor’s various
breaches of the implied covenant as well as its specific role in the fraudulent transfer scheme, and
pre-judgment interest and attorneys’ fees where available. In addition, Claimant will seek punitive
damages against the Debtor for its role in orchestrating the extended efforts to prevent Claimant
from collecting the amounts owed under the Warehouse Agreements.

25. Currently, Phase II of the State Court Action is stayed against the Debtor by the
automatic stay imposed pursuant to section 362 of the Bankruptcy Code when the Debtor com-

menced this Chapter 11 Case.
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26. Claimant hereby asserts a claim, pending litigation of Phase II, for damages arising
from the Debtor’s breach of the implied covenant of good faith and fair dealing, its specific role
in directing the fraudulent transfers of assets involving HFP, additional interest, further damages
(including punitive damages), and attorneys’ fees that may be awarded by any court at the conclu-
sion of Phase II.

Reservation of Rights

217. Claimant does not waive or release, and expressly reserves, all rights and remedies
at law or in equity that it has or may have against the Debtor, the Fund Counterparties, Strand
Advisors, Inc., other non-Debtor Highland Defendants, or any other Debtor affiliate, subsidiary,
person, or entity.

28. Claimant expressly reserves all of its rights to assert any additional claims, de-
fenses, remedies, and causes of action, including without limitation, claims for fraudulent induce-
ment, breach of contract, tortious interference with contractual relations, fraudulent conveyances,
or alter ego recovery. Claimant further reserves all rights to amend, modify, supplement, reclas-
sify, or otherwise revise its Proof of Claim at any time and in any respect, including, without
limitation, as necessary or appropriate to amend, quantify or correct amounts, to provide additional
detail regarding the claims set forth herein, to assert additional grounds for any of the claims, to
seek reconsideration under section 502(j) of the Bankruptcy Code or otherwise of any disallowance
of any amounts claimed hereunder, or to reflect any and all additional claims of whatever kind or

nature that Claimant has or may have against the Debtor.
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29. To the extent any payment to Claimant based on this Proof of Claim, or any portion
thereof, is clawed back from Claimant, avoided, or set aside, for any reason whatsoever, or Claim-
ant is required to disgorge any such payment, or any portion thereof, Claimant hereby reserves its
rights to amend this Proof of Claim accordingly.

30.  The execution and filing of this Proof of Claim is not intended as, nor should it be
construed as or deemed to be any of the following: (i) a waiver of the right to seek withdrawal of
the reference, or to otherwise challenge the jurisdiction of this Court, with respect to the subject
matter of the claims asserted herein, any objection or other proceeding commenced with respect
thereto, or any other action or proceeding commenced in this Chapter 11 Case against or otherwise
involving Claimant; (ii) an admission that any matter is a core matter for purposes of 28 U.S.C. §
157(b) or is a matter as to which this Court can enter a final order or judgment consistent with
Article IIT of the United States Constitution; (iii) a waiver of the right to de novo review by the
district court of any order or judgment for which this Court, absent Claimant’s consent, lacks au-
thority to enter a final order or judgment; (iv) a consent to the entry by this Court of a final order
or judgment with respect to the claims asserted herein or any other matter; (v) a waiver of Claim-
ant’s right to a jury trial against the Debtor, as applicable, or waiver of Claimant’s right to a jury
trial against any of the non-Debtor Defendants; (vi) a waiver or release of the claims or rights of
Claimant against any other entity or person that may be liable for all or any part of the claims or
any matters related to the claims asserted herein; (vii) a waiver of any rights and remedies Claimant
has or may have under the Cash Warehouse and Synthetic Warehouse Agreements, Engagement
Letter, or any other contract, whether mentioned in this Proof of Claim or not; (viii) a waiver of
Claimant’s contractual right to seek to have these or any other claims settled by binding arbitration;

(ix) a waiver of any right related to the confirmation of any plan of reorganization proposed in this
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Chapter 11 Case, or any other insolvency-related proceeding that may be commenced, either in
the United States or abroad, by or against the Debtor, or any non-Debtor affiliate; (x) a waiver or
agreement granting any party relief; or (xi) an election of remedies.

31.  Neither this Proof of Claim nor any of its contents shall be deemed or construed as
an acknowledgment or admission of any liability or obligation on the part of Claimant. Claimant
specifically reserves all of its defenses and rights, procedural and substantive, including, without
limitation, its rights with respect to any claim that may be asserted against Claimant by the Debtor,
the Fund Counterparties, or any affiliate of the Debtor, and its rights to enforce the Cash Ware-
house or Synthetic Warehouse Agreements, Engagement Letter, or any other contract.

Right of Setoff and Recoupment

32. Claimant reserves all rights of setoff and recoupment that it may have. To the ex-
tent the Debtor or any non-Debtor affiliate asserts any claim against Claimant, Claimant shall have
a secured claim to the extent of its right of setoff under section 553 of the Bankruptcy Code or
right of recoupment against such claim with respect to the claims asserted herein and any amend-
ments thereto.

Notice
33.  Copies of all notices and communications concerning this Proof of Claim should
be sent to:
UBS Securities LLC
1285 Avenue of the Americas
New York, NY 10019
Attn: Suzanne Forster

Telephone: (212) 713-3432
Email: suzanne.forster@ubs.com

With a copy to:
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John Lantz

UBS Securities LLC

1285 Avenue of the Americas
New York, NY 10019
Telephone: (212) 713-1371
Email: john.lantz@ubs.com

Andrew Clubok

Sarah Tomkowiak

LATHAM & WATKINS LLP

555 Eleventh Street, NW, Suite 1000

Washington, District of Columbia 20004

Telephone: (202) 637-2200

Email: andrew.clubok@lw.com
sarah.tomkowiak@lw.com

Jeffrey E. Bjork

Kimberly A. Posin

LATHAM & WATKINS LLP

355 South Grand Avenue, Ste. 100

Los Angeles, California 90071

Telephone: (213) 485-1234

Email: jeff.bjork@lw.com
kim.posin@lw.com

Asif Attarwala

LATHAM & WATKINS LLP
330 N. Wabash Avenue, Ste. 2800
Chicago, Illinois 60611
Telephone: (312) 876-7700
Email: asif.attarwala@lw.com

16

Appx. 00084



Case 3:21-cv-00881-X Document 138-4 Filed 07/14/23 Page 23 of 122 PagelD 8666

Exhibit A
Second Amended Complaint
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FTLED._ NEW YORK COUNTY CLERK 05/ 11/2011) I NDEX NO. 650097/ 2009

NYSCEF DOC. NO. 242 RECEI VED NYSCEF: 05/11/2011

CONFIDENTIAL MATERIAL SUBJECT TO THE STIPULATION
AND ORDER FOR THE PRODUCTION AND EXCHANGE
OF CONFIDENTIAL INFORMATION HAS BEEN REDACTED

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

UBS SECURITIES LLC and UBS AG, LONDON BRANCH,
Index No. 650097/2009

Plaintiffs, (L.A.S. Part 60, Fried, J.)
-against-

HIGHLAND CAPITAL MANAGEMENT, L.P., HIGHLAND
SPECIAL OPPORTUNITIES HOLDING COMPANY,
HIGHLAND CDO OPPORTUNITY MASTER FUND, L.P., SECOND AMENDED
HIGHLAND FINANCIAL PARTNERS, L.P., HIGHLAND COMPLAINT
CREDIT STRATEGIES MASTER FUND, L.P., HIGHLAND
CRUSADER OFFSHORE PARTNERS, L.P., HIGHLAND
CREDIT OPPORTUNITIES CDO, L.P., and STRAND
ADVISORS, INC.,

Defendants.

Plaintiffs, UBS Securities LLC (“UBSS”) and UBS AG, London Branch (“UBS
AG”) (collectively, “UBS”), for their Second Amended Complaint allege against defendants
Highland Special Opportunities Holding Company (“SOHC”), Highland CDO Opportunity
Master Fund, L.P. (“CDO Fund,” and together with SOHC, the “Fund Counterparties”),
Highland Financial Partners, L.P. (“Highland Financial”), Highland Credit Strategies Master
Fund, L.P. (“Credit Strategies”), Highland Crusader Offshore Partners, L.P. (the “Crusader
Fund”), Highland Credit Opportunities CDO, L.P. (the “Credit Opp. Fund”), and Strand

Advisors, Inc. (“Strand”), as follows:

NATURE OF THE ACTION

1. UBS brings this action to recover damages in excess of $686 million
resulting from the wrongful conduct of defendants, based on causes of action for fraudulent

inducement, breach of contract, fraudulent conveyances, and declaratory judgment.
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2. Counterclaim-plaintiff Highland Capital Management, L.P. (“Highland
Capital”) is a defendant in the action commenced by UBS (the “Highland Capital Action™)
concurrently with the filing of the First Amended Complaint in this action. The Highland
Capital Action was consolidated with this action by a Decision and Order, entered by this Court
on October 7, 2010 (this action and the Highland Capital Action are referred to herein as the
“Consolidated Action™). Together with Highland Capital, the Fund Counterparties fraudulently
induced UBS to restructure a transaction to avoid Highland Capital’s and the Fund
Counterparties’ contractual obligation to pay UBS over $86 million. Once Highland Capital and
the Fund Counterparties succeeded in misleading UBS into restructuring the original transaction,
Highland Capital and its affiliates made it impossible for the Fund Counterparties to meet their
obligations to UBS by stripping the Fund Counterparties of their valuable assets through
fraudulent conveyances and otherwise dealing in bad faith with their contractual obligations to
UBS.

3. When UBS finally terminated the restructured transaction and demanded
payment from Highland Capital and the Fund Counterparties, it was owed in excess of $686
million that the Fund Counterparties could not pay because of the misappropriations and
improper transfers of assets directed by Highland Capital and the Fund Counterparties. Even

after UBS demanded payment, Highland Capital and defendants engaged in further unlawful

conduct that harmed UBS by
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SUMMARY OF THE ACTION

4. This action arises out of Highland Capital’s efforts in the Spring of 2007
to sponsor a collateralized debt obligation (“CDO”) securitization (the “Original Engagement”).
In connection with the Original Engagement, UBS agreed to finance the purchase of various
collateralized loan obligation (“CLO”) securities, as well as credit default swap obligations that
referenced similar CLO securities. UBS agreed to hold or “warehouse” the CLO securities and
credit default swaps (collectively, the “Warehouse Assets” or “Warehouse Facility”) for
Highland Capital’s benefit.

5. On or about August 15, 2007, the Original Engagement terminated by its
terms without the contemplated securitization having occurred. As a result of the termination,
Highland Capital and two of its affiliates, the Fund Counterparties, owed UBS in excess of $86
million related to the decline in the value of the Warehouse Assets.

6. Instead of paying UBS what it was owed, Highland Capital and the Fund
Counterparties fraudulently induced UBS to restructure the Original Engagement by providing
UBS with false, incomplete and otherwise misleading information concerning the Fund
Counterparties’ finances and assets. Using both affirmative material misrepresentations and
omissions (material facts or information needed to be disclosed to make the statements actually
made not misleading, and which were not disclosed, are referred to hereinafter as “Omissions™),
Highland Capital, its principals and the Fund Counterparties misled UBS regarding the financial
health of the Fund Counterparties and their creditworthiness, thereby causing UBS to forego
recovering its losses from Highland Capital in favor of agreeing to restructure the terms of the
parties’ prior agreements (the “Restructured Transaction”).

7. | For example, the strength of the Fund Counterparties’ financial

statements, and their purported ability to use the hundreds of millions of dollars worth of assets
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reflected therein to satisfy future obligations to UBS under the Warehouse Agreements were
material to UBS’s decision to agree to the restructuring. Consequently, in connection with
negotiating the Restructured Transaction, UBS conditioned any restructuring on the Fund
Counterparties’ ability to post $70 million in cash and securities as collateral (the “Initial

Restructuring Collateral”) with State Street Bank and Trust Company (“State Street”), in which

UBS would hold a security interest.

Highland Capital and the Fund Counterparties were able

to conceal important information about the Fund Counterparties’ financial weakness that was
both quantitatively and qualitatively material to UBS, and which would have caused UBS not to
enter the Restructured Transaction.

8. Similarly, while negotiating the Restructured Transaction, Highland
Capital and the Fund Counterparties provided UBS with financial reports and statements for the
Fund Counterparties. The financial information that Highland Capital and the Fund
Counterparties provided to UBS contained materially false and misleading information and

Omissions concerning the financial condition of the Fund Counterparties. Among other things,

9. In reliance on material misstatements and Omissions made by Highland

Capital and the Fund Counterparties, UBS agreed to restructure the Original Engagement, and
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thereby were fraudulently induced to give up contractual rights under the terms of the Original
Engagement. In particular, UBS reasonably and justifiably relied on misrepresentations and
Omissions of facts and information solely and peculiarly within the knowledge of Highland
Capital and the Fund Counterparties. Given UBS’s prior dealings with Highland Capital and its
affiliates, as well as Highland Capital’s size and presence in the market, UBS had no reason to
believe that Highland Capital and its affiliates would provide it with false, incomplete or
otherwise misleading information about the Fund Counterparties’ finances and assets, as they in

fact did.

10.

Had UBS known that the Fund Counterparties could not

, it would not have gone forward with the
Restructured Transaction. UBS never would have agreed to the Restructured Transaction had it
known prior to entering the Restructured Transaction the true status of the Fund Counterparties’
financial condition and the true fair market value of the Fund Counterparties’ holdings that
would have been available to satisfy their then-existing and future obligations to UBS. UBS’s
losses described herein were directly and proximately caused by the conduct of Highland Capital
and the defendants as described herein.

11.  Almost immediately after UBS agreed to the Restructured Transaction,
Highland Capital began the process of making it impossible for the Fund Counterparties to ever
repay UBS what they owed. In particular, exercising its control over the Fund Counterparties,
Highland Capital caused the Fund Counterparties to transfer cash for the benefit of Highland
Capital and its principals, and, separately, in violation of UBS’s rights, _

Fund Counterparties owed UBS hundreds of millions of dollars.
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12.  For example, in or around May 2008, Highland Capital caused the
dissipation of approximately $100 million in cash that CDO Fund held after it sold a long
position in a company called SunCom Wireless. Highland Capital drained CDO Fund’s cash
resources despite CDO Fund’s ever-increasing obligations to UBS. Highland Capital’s bad faith
conduct caused injury to UBS by making it impossible for the Fund Counterparties to satisfy
their contractual obligations to UBS.

13.  In September 2008, as losses in the Warehouse Facility continued to grow,
UBS began to exefcise its contractual rights and make margin calls demanding additional
collateral from the Fund Counterparties. Because Highland Capital had routinely taken cash out
of the Fund Counterparties, the Fund Counterparties were undercapitalized and lacked assets and
liquidity to meet UBS’s demands for additional collateral.

14.  Highland Capital and its principals, including its president and founder,
James D. Dondero, knew that if the Fund Counterparties defaulted on their obligations to UBS
(or any other creditor), Highland Capital’s ability to conduct business in the financial community
and to keep.or solicit investors would be harmed. Investors in Highland Capital’s hedge fund
family would withdraw their investments. In addition, creditors would take actions to protect
themselves, including foreclosing on collateral and aggressively enforcing their contractual
rights. Highland Capital and its principals were concerned that upon the disclosure of the true

state of their affairs, their business would collapse.

15. To avoid that result, Highland Capital and its principals resorted to
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16.  Highland Capital’s and its principals’ belated attempt to protect their

reputation by continuing to fraudulently portray the Fund Counterparties as viable independent
entities was ultimately unsuccessful. By late October 2008, Highland Capital could no longer
continue to prop up the Fund Counterparties.

17. On or about November 11, 2008, UBS demanded additional collateral
from the Fund Counterparties. The Fund Counterparties defaulted. On December 3, 2008, UBS
terminated the Restructured Transaction. As a result of UBS’s termination of the Restructured
Transaction, the Fund Counterparties were contractually obligated to pay UBS in excess of $686
million.

18.  On or about February 24, 2009, UBS filed the original complaint in this
Court against the Fund Counterparties for breach of the Warehouse Agreements that had been
entered in connection with the Restructured Transaction. By that time, the Fund Counterparties

and SOHC’s alter ego, Highland Financial, had been insolvent and unable to pay their creditors

for some time. Nonetheless, Highland Capital and Highland Financial
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19. In sum, after fraudulently inducing UBS to agree to the Restructured
Transaction, Highland Capital and its principals exercised their domination over the Fund
Counterparties to improperly transfer substantial assets from the Fund Counterparties for their
own personal gain, ie., solely and improperly to protect and enhance the value of Highland
Capital and its principals by wrongful and improper means. In the process, they made it
impossible for the Fund Counterparties to pay UBS the losses they had agreed to pay on the

Warehouse Facility.

THE PARTIES

A. The Plaintiffs

20.  Plaintiff UBS AG, London Branch, is a banking corporation organized
under the laws of Switzerland with its principal place of business at Finsbury Avenue, London,
United Kingdom.

21.  Plaintiff UBSS is a limited liability company organized under the laws of
Delaware with its principal places of business at 677 Washington Blvd., Stamford, Connecticut,

and 299 Park Avenue, New York, New York.

B. Highland Capital
22.  Highland Capital Management, L.P. (“Highland Capital”)is a limited

partnership organized under the laws of Delaware, with its principal place of business at 13455
Noel Road, Suite 800, Dallas, Texas 75240, and an office at 9 West 57th Sireet, New York, New
York. Highland Capital is registered to do business in New York. Highland Capital describes
itself as a 100% employee-owned partnership. Highland Capital is an investment adviser that
manages a large number of investment entities that operate as hedge funds for Highland Capital’s

principals and affiliates, as well as unaffiliated investors. Highland Capital currently manages
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over $25 billion in various assets, including structured financial products. Highland Capital also
holds direct and indirect equity and ownership interests in the entities that it manages, including
in Highland Financial, the Fund Counterparties and the Affiliated Transferee Defendants. James
D. Dondero is the President of Highland Capital, as well as one of its founders. Concurrently
with filing the First Amended Complaint in this Action, UBS commenced a separate action
against Highland Capital (the “Highland Capital Action”). The Highland Capital Action was
later consolidated with this action by a Decision and Order, entered by this Court on October 7,
2010 (this action and the Highland Capital Action are referred to herein as the “Consolidated
Action”).

C. The Defendants

1. Defendant Strand

23.  Defendant Strand Advisors, Inc. (“Strand”) is Highland Capital’s general
partner. Strand is a Delaware corporation principally engaged in the business of serving as the
general partner of Highland Capital. ~As Highland Capital’s general partner, Strand is
responsible for Highland Capital’s liabilities and obligations and regularly conducts business in
New York, or causes its affiliates to conduct business in New York.

2. Defendants Highland Financial and SOHC
24.  Highland Special Opportunities Holding Company (“SOHC”)is a

company organized under the laws of the Cayman Islands, with its offices at Walker House, PO
Box 908GT, Mary Street, George Town, Grand Cayman, Cayman Islands. SOHC is a wholly-
owned subsidiary of defendant Highland Financial Partners, L.P. (a Delaware limited
partnership) (“Highland Financial”). SOHC has six sister subsidiaries, all of which are owned in
whole or in part by Highland Financial. Highland Capital serves as investment manager to

defendant Highland Financial, SOHC and its sister subsidiaries.
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25.  Highland Financial is SOHC’s alter ego.

For all purposes relevant to this action, Highland Financial and SOHC

should be treated as a single entity and as alter egos of one another.

3. Defendant CDO Fund

26.  Defendant Highland CDO Opportunity Master Fund, L.P. (“CDO
Fund”) is a Bermuda exempted limited partnership, with its principal place of business at 52
Reid Street, Hamilton, Bermuda. Highland Capital controls CDO Fund’s investment decisions
through an investment management agreement. Between January 31, 2007 and August 31, 2008,
Highland Capital’s and its affiliates’ aggregate ownership interest in CDO Fund ranged between
43.36% and 56.44%. Highland CDO Opportunity Fund, L.P. and Highland CDO Opportunity

Fund, Ltd. serve as so-called “feeder funds” for defendant CDO Fund.
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4. The Affiliated Transferee Defendants _

27.  Defendant Highland Credit Strategies Master Fund, L.P. (“Credit
Strategies™) is a Bermuda limited partnership organized with its principal place of business at
Victoria Place, 31 Victoria Street, Hamilton HM10, Bermuda. Credit Strategies transacts
business within New York, and derives substantial revenue from interstate and international
commerce.

28. Defendant Highland Crusader Offshore Partners, L.P. (the “Crusader
Fund”) is a Bermuda limited partnership with its principal place of business at Victoria Place, 31
Victoria Street, Hamilton HM10, Bermuda. The Crusader Fund also has an office located at
13455 Noel Road, Suite 800, Dallas, Texas 75240. The Crusader Fund transacts business within
New York, and derives substantial revenue from interstate and international commerce.

29.  Defendant Highland Credit Opportunities CDO, L.P. (the “Credit Opp.
Fund”) is a Delaware limited partnership with its principal place of business at 13455 Noel Road,

Suite 800, Dallas, Texas 75240.

30.  Credit Strategies, the Crusader Fund and the Credit Opp. Fund are referred

- to herein collectively as the “Affiliated Transferee Defendants”

D. Non-Parties Affiliated With Highland Capital In Which The Fund
Counterparties Invested

31.  The Fund Counterparties held investments in several Highland Capital-
affiliated funds, including Highland Credit Opportunities CDO, L.P., Highland Legacy, Highland

Loan Funding V, Highland Park CDO I, Ltd., Highlander Euro CDO B.V. and Highlander Euro
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CDO III B.V. Highland Capital served as the investment manager for these affiliated funds, and

received valuable fees derived from the valuations of these funds’ assets, which it managed.

JURISDICTION AND VENUE
32.  Venue in this Court is proper under CPLR 503 because plaintiff UBSS has

a principal place of business in New York County.

33.  Venue is also proper under CPLR 501, and this Court may exercise
jurisdiction over the Fund Counterparties because UBS, Highland Capital and the Fund
Counterparties all agreed in writing, before this action was commenced, to submit to such
jurisdiction and venue, in connection with any dispute that may arise out of, in connection with,
or related to, the Agreements (defined below), or any of the matters contemplated thereby. This
Court also may exercise jurisdiction over Highland Financial because it is the alter ego of SOHC.

34.  This Court also may exercise jurisdiction over all defendants pursuant to
CPLR 301 and 302(a)(1) and (3), because defendants regularly transact and solicit business in
New York, committed tortious acts causing injury in New York, should reasonably have
expected that their tortious acts would have consequences in New York, the effect of their
wrongful conduct was felt in New York, and/or derive substantial revenue from interstate or
international commerce. Additionally, Highland Capital has an office in New York and is a

foreign limited partnership registered to do business in New York.

FACTUAL BACKGROUND

A. The Original Engagement
35.  Inoraround April 2007, Highland Capital approached UBS for short-term

financing in connection with a securitization that Highland Capital wanted to sponsor. UBS

agreed to do so (the “Original Engagement”).
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36.  On or about April 20, 2007, UBSS and Highland Capital entered into an
engagement letter (the “Original Engagement Letter”), which contemplated that UBSS would act
as the exclusive financial arranger and placement agent for a type of collateralized debt
obligation transaction (“CDO”), known as a collateralized loan obligation (“CLO”) squared or
“CLO Squared” transaction. (A copy of the Original Engagement Letter is annexed hereto as
Exhibit A.)

37.  CLOs are a form of securitization where interest and principal payments
on corporate loans made to multiple mid-sized and large businesses are pooled together by a
lender or the owner of the loans, and then passed on through a securitization structure to
investors. CLOs typically involve multi-million dollar loans known as syndicated loans, or
leveraged loans made to new businesses or existing businesses, often to acquire other companies.
The loan originators are able to spread risk through the CLO securitization, and simultaneously
free up capital to make new loans to other businesses. The Original Engagement contemplated
the securitization of CLO securities. Thus, the securitization contemplated by Highland Capital
would have been a “CLO Squared” transaction.

38.  On or about May 22, 2007, as contemplated by the Original Engagement
Letter, UBSS and Highland Capital entered into a warehouse agreement (the “Original Cash
Warehouse Agreement”). (A copy of the Original Cash Warehouse Agreement is annexed
hereto as Exhibit B.) In accordance with the terms of the Original Engagement Letter and the
Original Cash Warehouse Agreement, UBSS agreed to acquire securities as dﬁected by Highland
Capital. Highland Capital instructed UBS to acquire various CLO securities issued in connection
with prior CLO transactions involving other sponsors and issuers (the “Cash Portfolio™).

39. In a separate but related synthetic warehouse agreement (the “Original

Synthetic Warehouse Agreement,” and together with ‘the “Original Cash Warehouse
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Agreement,” the “Original Warehouse Agreements™), UBS AG agreed to enter into credit default
swaps (the “CDS Portfolio,” and together with the Cash Portfolio, the ‘“Warehouse Assets”),
pursuant to which UBS AG sold credit protection to various third parties. (A copy of the
Original Synthetic Warehouse Agreement is annexed hereto as Exhibit C.)

40.  For Highland Capital’s benefit, UBS held the Warehouse Assets on its
balance sheet (the “Warehouse Facility”). UBS was expected to hold the Warehouse Assets until
such time as the parties could arrange for the assets to be securitized as part of the contemplated
securitization. In particular, if the parties believed that a securitization was economically
feasible, they would create a special purpose entity that would acquire the Warehouse Assets
from UBS using the proceeds from the sale of securities to investors. The special purpose -
entity’s debt securities would be secured by those Warehouse Assets.

41.  Under the Original Warehouse Agreements, if the Original Engagement
terminated without a securitization, Highland Capital and the Fund Counterparties were
obligated to pay UBS for losses on the Warehouse Assets. In particular, under the terms of the
Original Cash Warehouse Agreement, Highland Capital was directly responsible for the first $50
million in losses in the Cash Portfolio, and under the terms of the Original Synthetic Warehouse
Agreement, the Fund Counterparties were obligated to pay UBS for any and all losses suffered
on the CDS Portfolio.

42.  The Original Engagement Letter expired by its terms on August 15, 2007
without a securitization occurring. The Original Warehouse Agreements expired on the same
date in accordance with their respective terms.

43.  As of August 15, 2007, the Warehouse Assets in the Warehouse Facility

had lost in excess of $86 million in value. Although they had sufficient capital to do so,

14

Appx. 00099



Case 3:21-cv-00881-X Document 138-4 Filed 07/14/23 Page 38 of 122 PagelD 8681

Highland Capital and the Fund Counterparties failed and refused to pay UBS what it was owed -
under the Original Warehouse Agreements.

44.  As a result of extensive negotiations as well as representations and
warranties made by Highland Capital on its own behalf, and on behalf of the Fund
Counterparties as their investment manager, UBS agreed to restructure the terms of the Original
Engagement.

B. Highland Capital And The Fund Counterparties Resort To Fraud To Avoid
Highland Capital’s Obligations Te UBS

45.  As alleged above, as a result of the termination of the Original
Engagement, Highland Capital was directly liable to UBS under the Original Warehouse
Agreement for in excess of $86 million.

46. Between August 2007 and March 14, 2008, UBS, Highland Capital and
the Fund Counterparties had discussions and negotiations concerning a restructuring of the terms
of the Original Engagement. Those negotiations resulted in agreements to restructure the
Original Engagement (the “Restructured Transaction”), including a release by UBS of its claims
against Highland Capital and the Fund Counterparties arising out of the Original Engégement.
(The terms of the Restructured Transaction are set forth in the Engagement Letter and
Warehouse Agreements described below (collectively, the “Agreements”), which are annexed
hereto as Exhibits D, E and F, respectively.)

47. During the course of negotiations and before March 14, 2008, Highland
Capital and Fund Counterparties made several material misrepresentations to UBS concerning
the creditworthiness of the Fund Counterparties. Dondero, Highland Capital and the Fund
Counterparties also failed to disclose to UBS information which would have been material to

UBS’s decision to enter the Restructured Transaction (“Omissions,” as defined above). As
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Highland Capital and the Fund Counterparties knew, UBS reasonably relied upon those material
misrepresentations and, due to the Omissions, a misstated assessment of the Fund
Counterparties, all to its detriment in deciding whether to enter the Restructured Transaction.
UBS reasonably and justifiably relied on these misrepresentations and Omissions of facts and
information that were solely and peculiarly within the knowledge of Highland Capital and the
Fund Counterparties. Given UBS’s prior dealings with Highland Capital and its affiliates, as
well as Highland Capital’s size and presence in the market, UBS reasonably believed that
Highland Capital and the Fund Counterparties would not provide it with false, incomplete or
otherwise misleading information about the Fund Counterparties’ finances and assets as it in fact
did.

48. For example, on or about December 28, 2007, to induce UBS to enter the
Restructured Transaction and related Agreements, Gibran Mahmud of Highland Capital sent
SOHC financial statements to UBS. On or about January 29, 2008, UBS requested additional
financial information related to SOHC. Later that same day, to induce UBS to enter the
Restructured Transaction and related Agreements, Phil Braner of Highland Capital emailed UBS
a copy of SOHC’s Statement of Financial Condition, dated December 31, 2007.

49.  As described with more particularity below, the SOHC . financial
information that Highland Capital and the Fund Counterparties provided to UBS, which
Highland Capital was responsible for preparing, was materially false and misleading. Highland
Capital and the Fund Counterparties knew that UBS would rely upon SOHC’s financial
information in connection with vdeciding whether to agree to the Restructured Transaction and
the terms of the Agreements being negotiated.

50. On or about’ February 4, 2008, Matt Killebrew of Highland Capital

provided UBS with financial reports via email that reflected financial summaries, and aggregate
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valuations for CDO Fund’s assets as of December 31, 2007. On or about March 4, 2008,
Mr. Killebrew sent UBS similar reports for the period ended January 31, 2008. As described
with more particularity below, these financial reports, which Highland Capital prepared, also
were materially false and misleading. Highland Capital and the Fund Counterparties knew that
UBS would rely upon CDO Fund’s financial information in connection with deciding whether to

agree to the Restructured Transaction and the terms of the Agreements being negotiated.

51.  The Fund Counterparties’ financial statements

These facts

and information were solely and peculiarly within the knowledge of Highland Capital and the
Fund Counterparties.

52. CDO Fund’s financial statements
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53. Similarly, Highland Capital and the Fund Counterparties concealed from

UBS the fact that the Fund Counterparties

54.  In addition, the Fund Counterparties’ financial statements that Highland
Capital and the Fund Counterparties provided to UBS in advance of the Restructured Transaction

contained

Appx. 00103



Case 3:21-cv-00881-X Document 138-4 Filed 07/14/23 Page 42 of 122 PagelD 8685

55.  During the course of negotiations concerning the restructuring, UBS also
insisted that tile Fund Counterparties have the ability to post $70 million in cash and securities as
collateral, which would be held at State Street Bank (the “Initial Restructured Transaction
Collateral), and in which UBS would hold a security interest. The Fund Counterparties’ ability
to do so using their own assets was qualitatively and quantitatively material to UBS. Among
other things, it demonstrated the strength of their balance sheets, and by extension, their ability to
satisfy future obligations to UBS.

56.  Highland Capital and the Fund Counterparties agreed that the Fund

Counterparties would post $70 million in Initial Restructuring Collateral.
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As the Fund Counterparties’

investment manager, Highland Capital maintained the Fund Counterparties’ accounting records,

and knew

Given UBS’s prior dealings with Highland Capital and its affiliates, as well as
Highland Capital’s size and presence in the market, UBS had no reason to believe, and
reasonably did not believe, that Highland Capital would provide it with false, incomplete or

otherwise misleading information about

59.  If UBS had known that the Fund Counterparties
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would have drawn into question the Fund Counterparties’ liquidity.

60.  But for Dondero’s, Highland Capital’s and the Fund Counterparties’ false
and misleading statements and Omissions concerning the Fund Counterparties’ finances and
would not have entered into the Restructured Transaction or the Agreements that memorialized
its terms. Given the Fund Counterparties’ weak credit quality, additional adverse information
about their collective or individual creditworthiness w;)uld have deterred UBS from going
forward with the Restructured Transaction and putting more assets at risk.  These
misrepresentations and Omissions proximately caused harm to UBS.

61. UBS would not have entered into a transaction with partiesvthat made
misrepresentations as Highland Capital and the Fund Counterparties did. UBS also would not
have agreed to release its valuable claims arising out of the Original Engagement under such
circumstances. Because of, and in reliance on, the false and misleading information about the
Fund Counterparties provided by Dondero, Highland Capital and the Fund Counterparties, UBS
entered into the Restructured Transaction memorialized in the Agreements. Because each of the
misrepresentations and Omissions identiﬁed‘ above disguised the Fund Counterparties’ inability
to satisfy their obligations to UBS, the misrepresentations and Omissions proximately caused

harm to UBS.
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C. The Restructured Transaction Agreements
1. The Engagement Letter

62. On or about March 14, 2008, the parties reached agreement on the terms
of a restructured engagement, which were memorialized in a new engagement letter (the
“Engagement Letter,” annexed hereto as Exhibit D). Pursuant to the Engagement Letter,
Highland Capital re-engaged UBSS to act as placement agent in the event that market conditions
improved, and the parties could go forward with securitizing the Warehouse Assets already held
by UBS in the Warehouse Facility. UBS agreed to continue holding the Warehouse Assets in the
Warehouse Facility, which had a notional value of approximately $818 million. |

63. Under the terms of the Engagement Letter, UBS released claims against
Highland Capital and the Fund Counterparties arising out of the Original Engagement.

2, The Restructured Warehouse Agreements
64.  On March 14, 2008, UBSS, the Fund Counterparties and Highland Capital

also entered into a cash warehouse agreement (the “Cash Warehouse Agreement”), pursuant to
which UBSS agreed to continue to hold the Cash Portfolio. (A true and correct copy of the Cash
Warehouse Agreement is annexed hereto as Exhibit E.)

65. UBS AG, the Fund Counterparties and Highland Capital also entered into
a synthetic warehouse agreement, dated as of March 14, 2008 (the “Synthetic Warehouse
Agreement,” and together with the Cash Warehouse Agreement, the “Warehouse Agreements”),
pursuant to which UBS AG agreed to continue warehousing credit protection that it sold, ie., the
CDS Portfolio. (A true and correct copy of the Synthetic Warehouse Agreement is annexed
hereto as Exhibit F.)

66.  Section 13(B) of the Cash Warehouse Agreement and § 11(B) of the

Synthetic Warehouse Agreement make Highland Capital liable for losses, including losses in the
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Warehouse Facility, by reason of acts or omissions constituting bad faith, willful misconduct, or
gross negligence.

67. Under §12 of the Synthetic Warehouse Agreement, the Fund
-Counterparties agreed to transfer to State Street the Initial Restructuring Collateral to partially
secure their respective obligations to UBS under the Warehouse Agreements. Annex C to the
Synthetic Warehouse Agreement identified the six assets that the Fund Counterparties
purportedly transferred to State Street to satisfy their Initial Restructuring Collateral obligations,
along with $20 million in cash.

68.  The Warehouse Agreements also contained releases whereby UBS agreed
to release claims it had against Highland Capital and the Fund Counterparties for losses arising
out of the Original Engagement.

D. Highland Capital Uses Its Control Over The Fund Counterparties To
Dissipate Their Assets Without Regard For The Fund Counterpartles

Growing Obligations To UBS

69.  Almost immediately after the Restructured Transaction Agreements were

executed, Highland Capital and the Fund Counterparties knowingly began to dissipate the Fund
Counterparties’ assets and make it impossible for the Fund Counterparties to ever repay UBS
what they owed. Highland Capital and the Fund Counterparties did so at various times when the
Fund Counterparties owed UBS hundreds of millions of dollars.

70. For example, on or about March 26, 2008, just days after entering the
Restructured Transactién, Highland Capital caused certain SOHC assets to be encumbered by
entering into a transaction with Barclays Bank, plc. (“Barclays”). At or around the same time,
CDO Fund was negotiating financing arrangements with Morgan Stanley & Co. International
Ltd. and Highland Capital IV SPC, whereby it granted a security interest in its assets to those

entities. By granting a security interest in the Fund Counterparties’ assets to other creditors,
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Highland Capital unfairly and improperly reduced ;che assets available to satisfy the Fund
Counterparties’ obligations to UBS in bad faith and in violation of UBS’s rights.

71.  Similarly, on or about April 2, 2008, Highland Capital advised UBS that
defendant CDO Fund had recently monetized a $129 million long position in SunCom Wireless.
When Highland Capital and CDO Fund subsequently provided UBS with additional financial
information about CDO Fund, however, UBS diséovered that Highland Capital had caused CDO
Fund to transfer approximately $100 million of the cash proceeds from the SunCom Wireless
sale out of CDO Fund.

72. By improperly removing such a substantial amount of cash from CDO
Fund, Highland Capital interfered in bad faith with CDO Fund’s ability to satisfy its steadily
increasing financial obligations to UBS. In particular, in or around May 2008, when the cash
proceeds from the SunCom Wireless position were siphoned off, the Fund Counterparties owed
UBS in excess of $166 million related to losses in the Warehouse Facility, approximately 50% of
which CDO Fund was obligated to pay.

73.  Highland Capital also repeatedly caused SOHC’s cash to be transferred by
defendant Highland Financial. In particular, during the first five months of 2008, SOHC’s cash
position was reduced by over $10 million at a time when its obligations to UBS were increasing
substantially.

E. In the Fall of 2008, Losses Mount And The Fund Counterparties Face

Collateral Calls From Creditors Including UBS That They Cannot Meet
Desiite Hiihland Capital’s Belated Efforts To Do So h

74.  Under the terms of the Warchouse Agreements, the Fund Counterparties

were required to post additional collateral with UBS if the combined market value of (a) the
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Warehouse Assets and (b) the Initial Restructured Transaction Collateral, declined below a
certain amount.

75. By September 2008, losses in the Warehouse Facility had increased
significantly. At the same time, the value of the Initial Restructuring Collateral had declined
substantially, as had the value of the assets held by the f‘und Counterparties.

76.  Highland Capital was desperate to avoid a default by any of its affiliates,
including the Fund Counterparties. If a Highland Capital affiliate defaulted on its obligations to
a creditor, Highland Capital’s reputation in the investment community would be damaged, and
there was a risk that Highland Capital’s business would collapse. Highland Capital feared that a
public default would lead investors in Highland Capital’s hedge fund family to withdraw their
capital, and lead creditors to take aggressive actions to protect themselves, including foreclosing
on collateral and aggressively enforcing their contractual rights.

1. The First Margin Call

77.  On or about September 16, 2008, as losses in the Warchouse Facility
continued to grow, UBS begén to exercise its contractual rights and make margin calls
demanding additional collateral from the Fund Counterparties. Specifically, UBS notified
Highland Capital and the Fund Counterparties that, pursuant to § 12(C) of the Synthetic
Warehouse Agreement, the Fund Counterparties were each required to post $10 million in cash
or equivalent securities (the “First Margin Call”).

78.  Because Highland Capital had routinely drained cash from the Fund
Counterparties, the Fund Counterparties lacked the liquidity to meet UBS’s demands using their
own assets.

79.  On or about September 19, 2008, the Fund Counterparties satisfied the

First Margin Call by together posting $20 million in cash as additional collateral. -
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2. UBS Is Harmed By Highland Capital’s Response To The Fund
Counterparties’ Liquidity Crisis

80.  In the wake of the First Margin Call, the Fund Counterparties remained

starved for liquidity. Still desperate to avoid defaults to creditors and the consequences

described above, Highland Capital resorted to

81.  Highland Capital and the individuals that directed the Fund Counterparties
knew that they had caused the Fund Counterparties to become incapable of satisfying their
obligations to all of their respective creditors when they came due, and that they were insolvent
or, at the very least, within the zone of insolvency.

82.  For example, on or about September 26, 2008, Dondero and Highland

Capital improperly
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Highland Capital executed this plan at UBS’s expense to protect their

substantial personal stake in Highland Financial and prevent negative publicity associated with

defaulting _ Implementing this plan, however, caused SOHC (and its

alter .ego, Highland Financial) to improperly and in bad faith breach duties and obligations to

UBS.

SOHC’s expected obligations to UBS were well in excess of $250

million, which were due and owing to UBS no later than March 14, 2009. Thus, by -

- Highland Capital and the Fund Counterparties made a fraudulent

conveyance and interfered in bad faith with the Fund Counterparties’ ability to meet their
contractual obligations to UBS.
88.  Given the state of the financial markets at the time, Highland Capital,

Highland Financial and SOHC had no expectation that SOHC would be able to satisfy its
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obligations to UBS when they came due.

3. The Second Margin Call

90. On or about October 21, 2008, UBS notified Highland Capital that,
pursuant to § 12(C) of the Synthetic Warehouse Agreement, the Fund Counterparties each owed
another $10 million (the “Second Margin Call”). |

91.  In response to the Second Margin Call, Highland Capital offered UBS
numerous assets as collateral. UBS rejected those offers for various business-related reasons.
As UBS would later learn, however, at the time Highland Capital was offering the assets to UBS,
the Fund Counterparties did not own them.

92. On or about October 24, 2008, the Fund Counterparties satisfied the
Second Margin Call by together posting assets with a notional value of $49.97 million (but a
market value of approximately $20 million), with the understanding that UBS would authorize

State Street to return the securities if and when the Fund Counterparties were able to replace
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those securities with $20 million in cash. As UBS would later learn,

93.  Moreover, at the same time that Highland Capital was telling UBS that the

Fund Counterparties did not have sufficient cash assets to meet the Second Margin call,

4. The Third Margin Call

94.  On or about November 7, 2008, UBS notified Highland Capital and the
Fund Counterparties that, pursuant to § 12(C) of the Synthetic Warehouse Agreement, the Fund
Counterparties had an obligation to post another $10 million as collateral (the “Third Margin
Call”).

95. On or about November 11, 2008, Highland Capital and the Fund
Counterparties offered to post various securities to satisfy the Third Margin Call. In response to
the Third Margin Call, Phil Braner of Highland Capital emailed UBS a list of proposed collateral
including eight securities with a purported market value of approximately $20 million (i.e., twice
the amount of cash due to satisfy the Third Margin Call).

96.  Pursuant to the Warehouse Agreements, UBS was authorized to reject
proposed collateral. UBS determined that the proposed additional collateral offered by Highland
Capital and the Fund Counterparties was unacceptable. On or after November 13, 2008, UBS

formally rejected the offered securifies, and requested that the Fund Counterparties provide cash
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or cash equivalent collateral to satisfy their obligations under § 12(C) of the Synthetic

Warehouse Agreement.

97. UBS would later learn that

98.  When UBS confronted Highland Capital about this issue Mr. Braner of

Highland Capital explained that

F. Termination Of The Agreements And Demand For Payment Of Losses

99. As of December 3, 2008, the Fund Counterparties still had not met the
Third Margin Call in accordance with § 12(C) of the Synthetic Warehouse Agreement. This
failure resulted in UBS’s declaration of a termination date (“Termination Date”) under. the
Agreements.

100. On December 3, 2008, UBS delivered a letter (the “Termination Date

Letter”) to Highland Capital and the Fund Counterparties notifying them of such failure and the
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“occurrence of a Termination Date under each Agreement. (A true and correct copy of the
Termination Date Letter is annexed hereto as Exhibit G.)
| 101. Sections 5 and 7 of the Cash Warehouse Agreement provided that if the
closing date of the securitization contemplated by the Restructured Transaction failed to occur on
or prior to March 14, 2009, UBSS could, in its sole discretion, retain any of the securities in the
Warehouse Facility or sell such securities to one of UBSS’s affiliates or an unaffiliated party.

102. Pursuant to the terms of the Agreements, if the closing date of the
securitization contemplated by the Restructured Transaction failed to occur on or prior to
March 14, 2009, each of the Fund Counterparties was obligated to pay to UBS its pro rata share
of any market value losses on the Warehouse Assets, which UBS determined it had experienced
and so notified Highland Capital and the Fund Counterparties.

103.  On December 19, 2008, UBSS delivered a letter (the “Cash Warehouse
Demand Letter”) to Highland Capital and the Fund Counterparties demanding payment for its
losses. (A true and correct copy of the Cash Warehouse Demand Letter is annexed hereto as
Exhibit H.) UBSS demanded that Highland Capital and the Fund Counterparties wire that
required amount to UBSS no later than 5:00 pm on December 24, 2008 (i.e., the third business
day after the date of the Cash Warehouse Demand Letter) (the “Final Payment Date”). Highland
Capital and the Fund Counterparties failed to make the required payment to UBSS.

104. The Synthetic Warehouse Agreement provided that in the event the
closing date of the securitization contemplated by the Restructured Transaction failed to occur on
or prior to March 14, 2009, the Fund Counterparties would be collectively responsible for 100%
of the aggregate amount of losses on the CDS Portfolio and each of the Fund Counterparties
would pay, after notice of such amount due from UBS, its pro rata share of such amount to UBS

within three business days.
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105. On December 19, 2008, UBS AG delivered a letter (the “Synthetic
Warehouse Demand Letter”) to Highland Capital and the Fund Counterparties demanding
payment for its losses. (A true and correct copy of the Synthetic Warehouse Demand Letter is
annexed hereto as Exhibit]l.) UBS AG demanded that the Highland Capital and the Fund
Counterparties wire the required amount to UBS AG no later than 5:00 PM on the Final Payment
Date (i.e., December 24, 2008 — the third business day after the date of the Synthetic
Warehouse Demand Letter). Highland Capital and the Fund Counterparties failed to make the

required payment to UBS AG.

G. Notice Of Failure to Pay, Auction And Final Accounting Ietter
106. On January 5, 2009, UBS notified Highland Capital and the Fund

Counterparties of the failure to make the requisite payments when due pursuant to the
Agreements and the applicable demand letters. On or about January 16, 2009, in connection
with unwinding the Warehouse Facility, UBS conducted the auction contemplated by the
Warehouse Agreements.

107. On or about March 19, 2009, UBS delivered a letter to Highland Capital
and the Fund Counterparties concerning a final accounting concerning the auction and the losses
in the Warehouse Facility. UBS determined that Highland Capital and the Fund Counterparties

owed it $686,853,290.26.

H. Highland Capital
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109. In December 2008, immediately after UBS terminated the Restructured

Transaction, Dondero and Highland Capital

110. On or about February 24, 2009, UBS commenced this action against
Highland Capital and the Fund Counterparties. At the time, SOHC and Highland Financial, as
its alter ego, owed UBS approximately $345 million.

111.  Undeterred, on or about March 17, 2009, Dondero and Highland Capital
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112.  Asaresult, Highland Capital (a) further interfered in bad faith with UBS’s
contractual rights and the Fund Counterparties’ contractual obligations under the Warehouse
Agreements, thereby breaching the covenants of good faith and fair dealing inherent in the

Warehouse Agreements; and (b)

The full extent of UBS’s

injury should be determined at trial.

114.

35

Appx. 00120



Case 3:21-cv-00881-X Document 138-4 Filed 07/14/23 Page 59 of 122 PagelD 8702

FIRST CAUSE OF ACTION
(Fraud Against The Fund Counterparties)

115. UBS repeats and realleges the allegations set forth in paragraphs 1 through
114 of this Second Amended Complaint as if fully set forth herein.

116. In connection with restructuring the Original Engagement, and negotiating
the terms of the Agreements and Restructured Transaction, Highland Capital and the Fund
Counterparties had a duty to communicate accurate and complete information to UBS.

117. As alleged above, in connection with negotiating the Restructured
Transaction, Highland Capital and the Fund Counterparties intentionally misrepresented material
facts and made Omissions (as defined earlier herein).

118. As set forth in more detail above, prior to the restructuring being
completed, and the Agreements being executed, Highland Capital and the Fund Counterparties
misrepresented information and made Omissions to UBS concerning the creditworthiness of the
Fund Counterparties as well as information about their finances and assets, including, but not

limited to, information regarding the following:

» I
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119. Highland Capital and the Fund Counterparties acted knowingly and
purposefully in making the materially false representations and Omissions to UBS in connection
with negotiating the Restructured Transaction to induce UBS to enter the Agreements. Highland
Capital and the Fund Counterparties knew that their representations and Omissions were
materially false and misleading. Knowingly using material misrepresentations and Omissions,
Highland Capital and the Fund Counterparties intended to induce, and fraudulently induced UBS
into entering the Agreements.

120. Highland Capital and the Fund Counterparties also knew that their false
representations and Omissions were material to and caused UBS’s decision to enter the
Agreements. In particular, the misrepresentations and Omissions were both quantitatively and
qualitatively material to UBS inasmuch as UBS would have acted differently had it known the
truth about the Fund Counterparties’ finances and assets when UBS made the decision to go
forward with the restructuring and releasing, among other things, valuable claims against
Highland Capital.

| 121. UBS was not aware and could not have been aware of the falsity and
misleading nature of Highland Capital’s and the Fund Counterparties’ misrepresentations and
Omissions. The facts and information underlying the false, inaccurate and incomplete financial
reports that Highland Capital provided to UBS in connection with negotiating the Restructured
Transaction were peculiarly within Highland Capital’s and the Fund Counterparties’ knowledge.

122. Highland Capital and the Fund Counterparties had superior knowledge
compared to UBS about Highland Capital’s and the Fund Counterparties’ finances and assets.
Indeed, such facts and information were solely and peculiarly within the knowledge of Highland
Capital and the Fund Counterparties. Moreover, it was necessary for Highland Capital and the

Fund Counterparties to complete or clarify the information that it provided to UBS concerning
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the Fund Counterparties’ finances and assets. Consequently, Highland Capital’s and the Fund
Counterparties’ concealment of the Fund Counterparties’ finances and assets was fraudulent.

123. UBS reasonably and justifiably relied to its detriment on Highland
Capital’s and the Fund Counterparties’ misrepresentations and Omissions regarding the Fund
Counterparties’ financial condition and assets. In particular, UBS reasonably and justifiably
relied on misrepresentations and Omissions of facts and information solely and peculiarly within
the knowledge of Highland Capital and the Fund Counterparties. Given UBS’s prior dealings
with Highland Capital and its affiliates, as well as Highland Capital’s size and presence in the
market, UBS had no reason to question the veracity and completeness of the financial
information that Highland Capital provided to UBS about the Fund Counterparties’ finances and
assets. UBS also had no reason to believe that the financial information that Highland Capital
provided to it to induce UBS to enter the Restructured Transaction would be false, incomplete or

otherwise misleading. When UBS evaluated the Fund Counterparties’ financial statements in

early 2008,

124, But for Highland Capital’s and the Fund Counterparties’ material
misrepresentations and Omissions, UBS would not have entered the Agreements, or released its
claims against Highland Capital and the Fund Counterparties arising out of the Original

Engagement.
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125. In reasonable and justifiable reliance on the foregoing material
misrepresentations and Omissions, UBS also surrendered and released valuable claims against
Highland Capital and the Fund Counterparties at a time when UBS could have been made whole
for the losses that it had suffered to that point as a result of the Original Engagement. Nor would
UBS have suffered the additional losses in the Warehouse Facility.

126. UBS reasonably relied to its detriment on Highland Capital’s and the Fund
Counterparties’ material misrepresentations and Omissions. As a direct and proximate result of
Highland Capital’s and the Fund Counterparties’ misrepresentations and Omissions, UBS
continued to maintain the Warehouse Facility through, at least, December 3, 2008, suffering in
excess of $686 million in losses that the Fund Counterparties cannot pay to UBS.

127. Highland Capital’s and the Fund Counterparties’ material
misrepresentations and Omis;ions were the direct and proximate cause of UBS’s losses
complained of herein. As a direct result of, and in reliance upon, Highland Capital’s and the
Fund Counterparties’ material misrepresentations and Omissions, UBS was induced to, among
other things, (a) enter the Agreements; (b) release its pre-existing claims against Highland
Capital and the Fund Counterparties related to the Original Engagement; and (c) assume the
credit-risk of the Fund Counterpérties; and as a direct result, caused UBS to incur substantial

losses and damages in an amount to be determined at trial.

SECOND CAUSE OF ACTION
(Fraud Against The Fund Counterparties)
(Pled Solely To Preserve For Appeal)

128. UBS repeats and realleges the allegations set forth in paragraphs 1 through

127 of this Second Amended Complaint as if fully set forth herein.
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129.  In connection with restructuring the Original Engagement, and negotiating
the terms of the Agreements and Restructured Transaction, Highland Capital and the Fund
Counterparties had a duty to communicate accurate and complete information to UBS.

130. As alleged above, in connection with negotiating the Restructured
Transaction, Highland Capital and the Fund Counterparties intentionally misrepresented material
facts and made Omissions (as defined earlier herein).

131. As set forth in more detail above, prior to the restructuring being
completed, and the Agreements being executed, Highland Capital and the Fund Counterparties
misrepresented information and made Omissions to UBS concerning the creditworthiness of the
Fund Counterparties and information about their finances, assets and business practices,

including, but not limited to, information regarding the following:

(@)

(b)

()

@

O]

®
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132. Highland Capital and the Fund Counterparties acted knowingly and
purposefully in making the materially false representations and Omissions to UBS in connection
with negotiating the Restructured Transaction to induce UBS to enter the Agreements. Highland
Capital and the Fund Counterparties knew that their representations and Omissions were
materially false and misleading. Knowingly using material misrepresentations and Omissions,
Highland Capital and the Fund Counterparties intended to induce, and fraudulently induced UBS
into entering the Agreements.

133, These Omissions rendered the Fund Counterparties’ representations,
statements and financial statements materially misleading. Because Highland Capital and the
Fund Counterparties concealed this information from UBS, UBS could not properly evaluate
SOHC'’s ability to satisfy its obligations to UBS. For instance, UBS received financial reports
from Highland Capital for the Fund Counterparties that suggested that the Fund Counterparties
held hundreds of millions of dollars worth of assets that could be used to satisfy their obligations
to UBS. However, a substantial portion of the assets that UBS reasonably believed would be
available, were, in fact, not going to be available to pay UBS because they were going to be
encumbered as a result of other transactions. In other words, because Highland Capital
concealed its intentions, the financial reports that it provided to UBS were misleading as they
provided UBS with false and illusory comfort regarding the Fund Counterparties’ capacity to
fulfill their contractual obligations to UBS. As the Fund Counterparties’ investment rhanager,
Highland Capital would have led the negotiations related to the other financing arrangements.

134. Similarly, during negotiations concerning the Initial Restructuring

Collateral, Highland Capital and SOHC made an additional Omission by not disclosing to UBS
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the fact that SOHC had a serious liquidity problem. SOHC had to borrow cash from Highland
Capital to satisfy the cash portion of its Initial Restructuring Collateral obligation. On or about
December 18, 2007, while the parties were negotiating the restructuring, Highland Capital
loaned $30 million to SOHC, which Highland Capital and SOHC’s alter ego, Highland
Financial, earmarked for SOHC to use as collateral in connection with negotiating extensions of
warehouse facilities, including the one with UBS. As Highland Financial’s and SOHC’s
investment manager, Highland Capital knew about SOHC’s liquidity problems since they were
discussed openly at Highland Financial board meetings attended by Highland Capital. The
failure to fully disclose SOHC’s liquidity problem, and its inability to meet the Initial
Restructuring Collateral obligation using its own cash assets was an Omission, because itbwas
indicative of the strength of SOHC’s finances and assets, and SOHC’s ability to satisfy
obligations to UBS.

135. Highland Capital and Fund Counterparties also concealed from UBS that
Highland Capital had to commingle assets among its various affiliates and disregard corporate
formalities to satisfy the Fund Counterparties’ liquidity needs. Facts and information concerning
these business practices, including Highland Capital’s commingling of assets and disregard of
corporate formalities was information solely and peculiarly within the knowledge of Highland
Capital and its affiliates. As the investment manager to Highland Financial, SOHC and CDO
Fund (as well as the Affiliated Transferee Defendants), Highland Capital knowingly arranged
and caused the asset transfers between and among the various affiliates in disregard of corporate
formalities.

136. Highland Capital and the Fund Counterparties also knew that their false
representations and Omissions were material to and caused UBS’s decision to enter the

Agreements. In particular, the misrepresentations and Omissions were both quantitatively and
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qualitatively material to UBS inasmuch as UBS would have acted differently had it known the
truth about the Fund Counterparties’ finances, assets and business practices when UBS made the
decision to go forward with the restructuring and releasing, among other things, valuable claims
against Highland Capital.

137. In addition, if UBS had known that Highland Capital and the Fund
Counterparties ignored corporate formalities or that Highland Capital freely transferred assets
among its controlled entities, UBS would not have entered the Restructured Transaction. These
misrepresentations and Omissions proximately caused harm to UBS.

138. UBS was not aware and could not have been aware of the falsity and
misleading nature of Highland Capital’s and the Fund Counterparties’ misrepresentations and
Omissions. The facts and information underlying the false, inaccurate and incomplete financial
reports that Highland Capital and the Fund Counterparties provided to UBS in connection with
negotiating the Restructured Transaction were peculiarly within Highland Capital’s and the Fund
Counterparties’ knowledge.

139. Highland Capital and the Fund Counterparties had superior knowledge
compared to UBS about Highland Capital’s and the Fund Counterparties’ finances, assets and
business practices. Indeed, such facts and information were solely and peculiarly within the
knowledge of Highland Capital and the Fund Counterparties. Moreover, it was necessary for
Highland Capital and the Highland Entities to complete or clarify the information that it provided
to UBS concerning the Fund Counterparties’ finances, assets and business practices.
Consequently, Highland Capital’s and the Fund Counterparties’ concealment about the Fund
Counterparties’ finances, assets and business practices was fraudulent.

140. UBS reasonably and justifiably relied to its detriment on Highland

Capital’s and the Fund Counterparties’ misrepresentations and Omissions regarding the Fund
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Counterparties’ financial condition, assets and business practices. In particular, UBS reasonably
and justifiably relied on misrepresentations and Omissions of facts and information solely and
peculiarly within the knowledge of Highland Capital and the Fund Counterparties. Given UBS’s
prior dealings with Highland Capital and its affiliates, as well as Highland Capital’s size and
presence in the market, UBS had no reason to question the veracity and completeness of the
financial information that Highland Capital provided to UBS about the Fund Counterparties’
finances, assets and business practices. UBS also had no reason to believe that the financial
information that Highland Capital and the Fund Counterparties provided to it to induce UBS to

enter the Restructured Transaction would be false, incomplete or otherwise misleading. When

UBS evaluated the Fund Coimterparties’ financial statements in early 2008,

141. But for Highland Capital’s and the Fund Counterparties’ material
misrepresentations and Omissions, UBS would not have entered the Agreements, or released its
claims against Highland Capital and the Fund Counterparties arising out of the Original
Engagement.

142. In reasonable and justifiable reliance on the foregoing material
misrepresentations and Omissions, UBS also surrendered and released valuable claims against

Highland Capital and the Fund Counterparties at a time when UBS could have been made whole
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for the losses that it had suffered to that point as a result of the Original Engagement. Nor would
UBS have suffered the additional losses in the Warehouse Facility.

143.  UBS reasonably relied to its detriment on Highland Capital’s and the Fund
Counterparties’ material misrepresentations and Omissions. As a direct and proximate result of
Highland Capital’s and the Fund Counterparties’ misrepresentations and Omissions, UBS
continued to maintain the Warehouse Facility through, at leaét, December 3, 2008, suffering in
excess of $686 million in losses that the Fund Counterparties cannot pay to UBS.

144. Highland Capital’s and the Fund Counterparties’ material
misrepresentations and Omissions were the direct and proximate cause of UBS’s losses
complained of herein. As a direct result of, and in reliance upon, Highland Capital’s and the
Fund Counterparties’ material misrepresentations and Omissions, UBS was induced to, among
other things, (a) enter the Agreements; (b) release its pre-existing claims against Highland
Capital and the Fund Counterparties related to the Original Engagement; and (c) assume the
credit-risk of the Fund Counterparties; and as a direct result, caused UBS to incur substantial

losses and damages in an amount to be determined at trial.

THIRD CAUSE OF ACTION
(Breach of Contract Under the Cash Warehouse
Agreement Against The Fund Counterparties)

145. Plaintiff UBSS repeats and realleges the allegations set forth in paragraphs
1 through 144 of this Second Amended Complaint as if fully set forth herein.

146. The Cash Warehouse Agreement is a valid and binding contract.

147. UBSS has performed all of its obligations under the Cash Warehouse

Agreement.
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148. Pursuant to the Cash Warehouse Agreement, each of the Fund
Counterparties was required to transfer their respective pro rata shares of additional collateral to
satisfy the Third Margin Call within two business days of November 7, 2008. The Fund
Counterparties failed to make the required transfer. The Fund Counterparties’ failure to make
such transfer is a breach under the Cash Warehouse Agreement, and resulted in a Termination
Date under the Cash Warehouse Agreement.

149. In accordance with the terms of the Cash Warehouse Agreement, UBSS
demanded that each of the Fund Counterparties pay to UBS their respective pro rata shares of the
amount of losses on the Cash Portfolio and estimated expenses by 5 P.M. on the Final Payment
Date (i.e., December 24, 2008 — the third business day after the date of the Cash Warehouse
Demand Letter). The Fund Counterparties failed to pay this amount to UBSS. The failure to pay
these amounts to UBSS when due under the Cash Warehouse Agreement constituted a further
breach under the Cash Warehouse Agreement.

150. By reason of the foregoing, UBSS has suffered and will continue to suffer

damages in an amount to be determined at trial.

FOURTH CAUSE OF ACTION
(Breach of Contract Under the Synthetic Warehouse
Agreement Against The Fund Counterparties)

151. Plaintiff UBS AG, repeats and realleges the allegations set forth in
paragraphs 1 through 150 of this Second Amended Complaint as if fully set forth herein.

152. The Synthetic Warechouse Agreement is a valid and binding contract.

153. UBS AG has performed all of its obligations under the Synthetic

Warehouse Agreement.
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154. Pursuant to the Synthetic Warehouse Agreement, each of the Fund
Counterparties were required to transfer their respective pro rata shares of additional collateral to
satisfy the Third Margin Call within two business days of November 7, 2008. The Fund
Countérparties failed to make the requisite transfer. The failure to make such transfer resulted in
a breach and a Termination Date under the Synthetic Warehouse Agreement.

155. UBS AG demanded that each of the Fund Counterparties pay to UBS AG
their pro rata share of losses on the CDS Portfolio and estimated expenses by 5 P.M. on the Final
Payment Date (i.e., December 24, 2008 — the third business day after the date of the Synthetic
Warehouse Demand Letter). The Fund Counterparties failed to pay this amount to UBS. The
failure to pay these amounts when due under the Agreements was a further breach under the
Synthetic Warehouse Agreement.

156. By reason of the foregoing, UBS AG has suffered and will continue to
suffer damages in an amount to be determined at trial.

157. Paragraphs 157 to 166 have been intentionally left blank.

FIFTH CAUSE OF ACTION
(Fraudulent Conveyances Against All Defendants)

167. UBS repeats and realleges the allegations set forth in paragraphs 1 through
166 of this Second Amended Complaint as if fully set forth herein.

168. Between March 14, 2008 and December 3, 2008, as losses in the
Warehouse Facility grew, Highland Capital exercised its control over the Fund Counterparties
and caused the Fund Counterparties to transfer valuable cash and assets out of the Fund

Counterparties, thereby impairing their ability to bear losses in the Warehouse Facility, and

otherwise satisfy their obligations to creditors, including UBS. _
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179. As a result of the foregoing fraudulent conveyances, the Fund

Counterparties were unable to satisfy their obligations to UBS. As a result of the foregoing

fraudulent conveyances, UBS has been harmed in an amount to be determined at trial.

SIXTH CAUSE OF ACTION
(Tortious Interference With Contractual Relations
Against The Affiliated Transferee Defendants)
(Pled Solely To Preserve For Appeal)

180. UBS repeats and realleges the allegations set forth in paragraphs 1 through
179 of this Second Amended Complaint as if fully set forth herein.

181. The Agreements are valid and binding contracts.

182. The parties agreed that UBS would not bear the risk of any losses in
connection with the Restructured Transaction. As a direct result of the Fund Counterparties’
breach of the Warehouse Agreements, UBS suffered no less than $686,853,290.26 in damages.
Under the terms of the Warehouse Agreements, the Fund Counterparties’ obligation to pay UBS
for losses in the Warechouse Facility expressly survived the termination of the Agreements.

183. Highland Capital knew of the Agreements, and were familiar with their

terms, including the Fund Counterparties’ obligations to UBS thereunder. The Affiliated
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Transferee Defendants, also knew of the Agreements, and their terms, including the Fund
Counterparties’ obligations to UBS thereunder.

184. Highland Capital and the Affiliated Transferee Defendants intentionally
and improperly caused and ensured a breach of the Warehouse Agreements by the Fund
Counterparties, thereby tortiously interfering with UBS’s rights under the Agreements.

185.  Specifically, in 2008 and 2009 Highland Capital wrongfully caused the
improper and fraudulent asset transfers, payments, distributions and dividends described above,
and thereby tortiously interfered with UBS’s contractual relationship with the Fund
Counterparties by knowingly impairing UBS’s contractual right under the Warehouse
Agreements to be reimbursed by the Fund Counterparties for the losses on the Warehouse
Assets. For example, Highland Capital wrongfully caused the March 2009 Fraudulent

Conveyance for which there was no legitimate purpose. The Affiliated Transferee Defendants

186. Highland Capital and the Affiliated Transferee Defendants

187. Highland Capital and the Affiliated Transferee Defendants engaged in the
foregoing unlawful and improper conduct, and tortiously interfered with UBS’s contractual
rights under the Warehouse Agreements, for their own improper personal gain by knowingly
violating UBS’s rights and making it impossible for the Fund Counterparties to perform under

the Warehouse Agreements. In particular, the foregoing conduct constitutes independent torts
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and predatory acts directed at UBS for Highland Capital’s and the Affiliated Transferee
Defendants’ own personal gain.

188. As a direct and proximate result of Highland Capital’s and the Affiliated
Transferee Defendants’ tortious interference with UBS’s contractual rights under the
Agreements, UBS has suffered damages in an amount to be determined at trial. Had Highland
Capital and the Affiliated Transferee Defendants not tortiously interfered with UBS’s contractual
rights, the Fund Counterparties would have been able to make payments to UBS of the amount

they owed to UBS under the Warehouse Agreements,

SEVENTH CAUSE OF ACTION
(Declaratory Judgment For General
Partner Liability Against Strand)

189. UBS repeats and realleges the allegations set forth in paragraphs 1 through
188 of this Second Amended Complaint as if fully set forth herein.

190. A limited partnership’s general partner is personally liable for the
partnership obligations of the limited partnership.

191. Highland Capital is a Delaware limited partnership. Defendant Strand is
Highland Capital’s general partner. As such, Strand is personally liable for the liability, debts
and obligations of Highland Capital, including but not limited to Highland Capital’s liabilities to
UBS arising out of the Consolidated Action.

192. A justiciable controversy exists as to whether Strand is liable to UBS for
the injuries caused by Highland Capital complained of in the Consolidated Action as a result of

Strand being Highland Capital’s general partner.
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EIGHTH CAUSE OF ACTION
(Declaratory Judgment For Alter Ego Liability
Against Highland Financial)

193. UBS repeats and realleges the allegations set forth in paragraphs 1 through
192 of this Second Amended Complaint as if fully set forth herein.

194, As alleged above, SOHC breached the Warehouse Agreements and
otherwise harmed UBS by engaging in fraudulent misconduct. Highland Financial is SOHC’s
alter ego and should be held responsible and liable for SOHC’s breach of the Warehouse
Agreements and fraudulent misconduct.

195. SOHC is a mere instrumentality of Highland Financial. SOHC had no

independence and could not exercise any business discretion whatsoever.

SOHC did not have its own offices, officers or

employees. Rather, it shared common officers, diréctors and employees, as well as common
office space, with Highland Financial.

196. As alleged in detail above, Highland Financial completely dominated the
day-to-day operations of SOHC as well as SOHC’s sister-affiliates. In particular, Highland

Financial operated Highland Financial and its subsidiaries, including SOHC, as a single entity,
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197. A justiciable controversy exists as to whether Highland Financial is liable
to UBS as SOHC’s alter ego for the losses and harm that UBS suffered that were caused by
SOHC’s breach of the Warehouse Agreements, and the fraudulent and tortious conduct

complained of herein.

RELIEF DEMANDED
WHEREFORE, plaintiffs UBSS and UBS AG demand judgment:

(a) On the first cause of action, as against the Fund Counterparties, declaring
that UBS was induced to enter the Agreements as a result of fraud committed by the Fund
Counterparties, and awarding damages to UBS for all losses and liabilities incurred by UBS, and
that UBS incurs, with respect to the Agreements and the Warehouse Facility, including, without
limitation, interest, reasonable attorneys’ and accountants’ fees and expenses and any other
losses, fees and expenses that UBS incurred or incurs, in an amount to be determined at trial but
in any event, no less than $686,853,290.26;

(b) On the second cause of action, which is pled solely to preserve UBS’s
appellate rights, as against the Fund Counterparties, declaring that UBS was induced to enter the
Agreements as a result of fraud committed by the Fund Counterparties, and awarding damages to
UBS for all losses and liabilities incurred by UBS, and that UBS incurs, with respect to the
Agreements and the Warehouse Facility, including, without limitation, interest, reasonable
attorneys’ and accountants’ fees and expenses and any other losses, fees and expenses that UBS
incurred or incurs, in an amount to be determined at trial but in any event, no less than

$686,853,290.26;
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() On the third cause of action, as against the Fund Counterparties, declaring
that the Fund Counterparties breached the Cash Warehouse Agreement, and awarding UBS an
amount to be determined at trial,

() On the fourth cause of action, as against the Fund Counterparties,
declaring that the Fund Counterparties breached the Synthetic Warehouse Agreement, and
awarding UBS an amount to be determined at trial;

(e On the fifth cause of action, as against all defendants, (i) declaring that the
dispositions of the Fund Counterparties’ and Highland Financial’s assets, as directed by
Highland Capital, constituted fraudulent conveyances; (ii) appointing a receiver over defendants;
(iii) directing that a full accounting be had of defendants’ affairs and finances; (iv) imposing a
constructive trust over defendants’ assets until such an accounting is completed; and/or
(v) awarding UBS damages in an amount to be determined at trial, but no less than the value of
the assets fraudulently and improperly transferred, or, alternatively, directing that defendants and
their partners, members or shareholders return to the Fund Counterparties any assets or
consideration received from Highland Financial or the Fund Counterparties, directly or
indirectly, as distributions, dividends, consideration, compensation, fees, interest, principal or
otherwise, between March 14, 2008 and the present.

® On the sixth cause of action, as against the Affiliated Transferee
Defendants, which is pled solely to preserve UBS’s appellate rights, declaring that each of those
defendants is liable for tortiously interfering with UBS’s contractual rights under the Warehouse
Agreements, and awarding UBS an amount to be determined at trial;

(g)  On the seventh cause of action, as against defendant Strand, declaring that
Strand is responsible for Highland Capital’s liability and obligations arising out of the

Consolidated Action;
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(h) On the eighth cause of action, as against defendant Higﬁland Financial,
declaring that Highland Financial is SOHC’s alter ego, and that as such, Highland Financial is
responsible for SOHC’s liability and obligations to UBS arising out of this action;

(i) Awarding UBS punitive damages in an amount to be determined at trial;

§) Granting UBS its costs and disbursements, including reasonable attorneys’
fees and expenses of this action;

(k)  Granting UBS pre-judgment interest; and

)] Granting such other and further relief as the Court deems just and proper.
Dated: New York, New York

May 11, 2011
CADWALADER, WICKERSHAM & TAFT LLP

By:_/s/ Gregory A. Markel
Gregory A. Markel
Howard R. Hawkins, Jr.
Jason Jurgens
Ellen M. Halstead

Office and Post Office Address:
One World Financial Center
New York, NY 10281
Telephone: (212) 504-6000
Facsimile: (212) 504-6666

Attorneys for Plaintiffs UBS Securities LLC and
UBS AG, London Branch
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SUPREME'COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAL DIVISION PART 60

UBS SECURITIES LLC and UBS AG, LONDON BRANCH, INDEX NO. 650097/2009

Piaintiff, -

-V -

HIGHLAND CAPITAL MANAGEMENT, L.P., HIGHLAND

SPECIAL OPPORTUNITIES HOLDING COMPANY,

HIGHLAND CDO OPPORTUNITY MASTER FUND, L.P.,

HIGHLAND FINANCIAL PARTNERS, L.P., HIGHLAND .

CREDIT STRATEGIES MASTER FUND, L.P., HIGHLAND DECISION AND ORDER AFTER
CRUSADER OFFSHORE PARTNERS, L.P., HIGHLAND . TRIAL

CREDIT OPPORTUNITIES CDO, L.P,, STRAND ADVISORS,

INC,,

AY

Defendant.

This act_ibn ari-ses out of a failed restructured transaction between plaintiffs UBS
Securities LLC/and UBS AG, London Branch (collectively, UBS) and defendants Highla_nd
CDO Opportunity Master Fund, L.P. (CDO Fund) alnd_ .Highlanq Special Opportunities Holding
Company (SOHC) (toge_ther, the F un'd_ Counterparties), and defendant Highland Capital
Management, L.P. (Highland Capital) (together with the Fund Counterpames Highland), for the
securitization of collateralized loan obllgatlons (CLOs) and credit default’ swaps (CDSS)

The court conducted a bench trial from July 9 through July 27, 201 8 on plamuffs third

and fourth causes of action in the second amended complamt for breach of contract, and on

defendant Highland Capltal s first and second counterclaims against plaintiff UBS Securities

1 of 40 )
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LLC for breach of contract and unjust enrichment, respectively.! Based on the credible evidence
: ' ' : ‘ i
. at trial, the court now makes the following determination as to the breach of contract causes of

action and counterclaims? - : P
. I

In April and May 2007, the parties agreed to pursue a collateralized debt oblig’ati@ns
transaction governed by an Engagement Letter, a Synthetic Warehouse Agreement for CDSs,
and a Warehouse Agreement for CLOs (Original Agreements). (DX 4, DX 5, DX 6.)* Itis

undisputed that UBS acted as the “financial arranger” for the transaction and was responsible for
T

financing the acquisition of assets, which would then be held in portfolios, which the part'ies

refer to as the Cash Warehouse and the Synthetic Warehouse or collectively as the Knox | »

Warehouse. (Ps.’s Findings, 1 4; Ds.’s Findings, §5.)* Highland Capital acted as the “Se'lrvicerf’

and was responsible for identifying the specific CLOs to be securitized -and the Referencei

Obligations for the CDSs to be securitized. (Ps.’s Findings, 1Y 3, 4; Ds.’s Findings, 9 6, 8.) —
In furtherance of the transaction, UBS acquired assets with a notional value of $8 lg

) |
million. (Ps.’s Findings, §6; Ds.’s Findings, § 5.) There were 33 CLO tranches in the Cash

Warehouse, with a notional value of $174 million. UBS paid $170 or $170.5 million to acquire
. J
the CLOs because the bonds were purchased at a slight discount on their par value. (Ds.’ !

Findings, § 6; Ps.’s Findings, 1 6.) The Synthetic Warehouse contained 87 credit default swaps,
. . [
-

i

{ By decision on the record on May 1, 2018 (NYSCEF Doc. No. 494), the court bifurcated the trial. The decis!ion
held that the breach of contract claims, which were to be heard by the court, would be determined prior to claims,
including fraudulent conveyance claims, which were to be heard by a jury. ;
? At the trial, the parties agreed to the submission of extensive evidence, subject to standing objections. This |
decision is not based on such eviderice, unless the decision expressly states otherwise.
* Defendants’ and plaintiffs’ trial exhibits will be referred to as DX _and PX _, respectively. The parties’
demonstrative exhibits will be referred to as DX Demo. _and PX Demo. _ - !
¢ The Fund Counterparties’ and Highland Capital Management, L.P."s Proposed Findings of Fact and Conclusions of .
Law will be referred to as Ds.’s Findings. Plaintiffs’ Proposed Findings of Fact and Conclusions of Law will Be
referred to as Ps.’s Findings. Defendants’ Findings are all ideatified by paragraph number. Plaintiffs’ Findings of
Fact are identified by paragraph number, while their Findings of Law are identified only by page number, |

I

2
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|
with a notional value of $64-<i mil_lion. (Ds.’s Findings, 9 7; Ps.’s Find-ings, 16.). UBS-sdﬁed as -
the protection seller oﬁ all of the CDSs. (Ps.’s Fir_]dings, 1 4;Ds.’s Fi.ndings,,‘ﬂ 8.) For ﬁve of
the CDSs, with a notional value of $45 million, Lehman Brothers Special Financing, Inc.|
(Lehman) acted as the protection buyer (Lehman Swaps). (Ps s Findings, § 8; Ds.’s F mdmgs 5
"9, PX 755%, at 1.) For 20 of the CDSs, with a notional value of $124 million, UBS acted ~as both

protection seller and prot'ection buyer (the Internal Swaps). (Ds.’s Findings, §10; Ps.’s Findings,

i
i
h

19; PX 755, at 4-5.) | |

t

The Original Agreements expired by their terms on August 15, 2007. (PX 1, at I)l The
parties agreéd to restructure the transaction, signing a new Engagement Letter, the 2008 Cash
. _ | |
Warehouse Agreement (CWA), and the 2008 Synthetic Warehouse Agreement (SWA), as of

- i
March 14, 2008. (See PX 1, PX 2, PX 3.) Asof March 14, 2008, the Knox assets had los?

. . } I
significant value and the parties agreed that, given the market conditions existing as of the'date

|
of the restructured transaction, it was not then feasible to sell the securities and close the
|
|
|

As discussed further below, the Synthetic Warehouse Agreement provided for the rPiI-

transaction. (Ps.’s Findings, § 20; 2008 Eiigagement Letter [PX 1, at 8].)

over of thelExiVsting Credit Defat_llt Swap; and the Existing Collateral Portfolio into the |
warehouses créated under-the 2008 restructured transactiqn. (See SWA, Whereas Claﬁse 5.')
Section ’12 of the Synthetic Warehouse Agreement provided that the Fund Counterparties v\}ould‘
transfer additional cash and securities “to secure its obligations to UBS” uﬁder the SWA anld the -
CWA. In particular, this Section required the Fund Counterparties tcl) make an Initial Depos!it of |

t
$20 million in cash and approximately $54 million in Eligible Securities on the date of the

e S D SN AT e T o e— -

5 PX 755 is a document that that was jointly prepared by plaintiffs’ and defendants’ counsel so that specific |
information regardmg the Knox Warehouse assets could be found in one place. (Trial Tr. at 858.) |
L

|

3
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execution of the SWA. (ﬁ, §12 [Aj.) The SWA cc;ntained a collateral call provision under,
which UBS was reqqired to track its CDS and Cash Exposure to losses, as aeﬁned under;the .
Agreement, oﬁ a semi-monthly bésis, and the Fund Counterparties were requ-ired to deposit an B
additional $10 million in collateral tcash and/or Eligible Securities) for every $100 million -
increase in the defined Deposit Trhreshot.d Exposure Amount. (Id., §§ 127[B], [C].)

It is undisputed that, pursuant to Section 12 _(C) of fhe SWA, UBS made a first collateral
call for $10 million on September 17; 2068 (PX 4),and a second caliateral call for $10 miilion
on October 21,2008 (PX $), both of which wé’re satisfied by the Fund Countérparci_es. l‘
(Testimony of Keith Grimaldi, Former Head of UBS’s CDO Secondary Trading Desk, Trial
Tranécript (Tr)at 81,112, 119.)

On November 7, 2008, UBS issued the t.hird, and final, collateral call to the Fund
Counterparties for an additionai $10 million. (PX 6.) It is undisputed that the F:und
Counterparti'es did not meet this collateral éall. (Ds;’s Findings, § 17; Ps.’s Findings, ]9 43-47).6 |

| On December 3;; 2008, UBS sent a notice to Highland stating that, to date, no deposits
have been made in response to the November collateral cal.l, and that “a rTermination Date has
occurred under the Warehouse Agreements and a termination date has occurred under the
Engagement Letter.” (PX 7; PX'9.) The notice further stated that “UBS is forbearing from
exercisiﬁg its remedies [under the Agreements] for a peridd of two Business Dayé from thé' date
hereof in order‘.to permit [therFund Counterparties] to pay the Additional Deposits by 5 pm|New

o _ b
York time on December 5, 2008.” (Id.) On December 5, 2008, UBS sent an additional notice to

6tis undisputed that the Fund Counterparties offered-to post CLO assets to satisfy the third collatera) call and that
UBS did not accept that collateral. UBS’s Keith Grimaldi testified that UBS rejected the CLOs because “at thit
time the marketplace was declining and declining rapidly. We thought there would be more declines, so we
collectively made a decision that we wanted cash or government securities ... that would be easily liquid and reflect
better value.” (Trial Tr, at 122.} Defendants stipulated that UBS had the nght to insist on cash. (See Statement of
Andrew Cruciani {Ds.’s Atty.], Trial Tr. at 1736 )

4
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'Highland stating that the'Additional Deposit has not been made, and that “[c]onsequently, UBS
will proceed to exercise the rights and remedies available to it under the Warehouse Agreements,
the Engagement Letter, at law and otherwise.” (PX 8.)

THIRD COLLATERAL CALL

As a threshold matter, tHe parties dispute whether the third collateral call was proper.
Highland argues that UBS should not have included the 20 Internal Swaps in calculati_ng the
Deposit Threshold:Exposure Amount “because the Intradesk [i.e., ‘Intemal] Swaps' were not
Existing Credit Default Swaps under the SWA . ...” (Ds.’s Fintlings, 128.) Highland also
claims that the Lehman Swaps were not crocerly included in the calculation because they had

~ been terminated prior to the third coltateral call. (Seeid., §27)

" More particularly, Higﬁland claims that the Internal Swaps were not Existing Credit
Default Swaps because they were not doctirttented, as allegedly reqqired by Section 3 of the
SWA, in the form of an ISDA Master Agreement and ISDA Confirmation. (Ds.’s.Findings, bl

28, 30-31.) UBS does not dispute that the Intemal‘Swaps were not documented by the ISDA .
Master Agreement and Confirmation, but argues that Sectioa 3 does not requivre_ such
documentation for the Internal Swaps. (Ps.’s Findings, at 24-25.)7

Resolution of this dispute involves an issue of contract interpretation. It is wtall settled

that the determination of whethér a contract is ambiguous islone of law to be resolved by the

court. (Matter of Wallace v 600 Partners Co., 86 NY2d 543, 548 [1995]; W.W.W. Assacs., Inc.

v Glanconnen 77NY2d 157, 162 [1990] ) Written- agreements are to be construed n

accordance w1th the partles intent, and “the best evidence of what pames to a written agreement

: 7 It is undisputed that the Internal Swaps were documented by electronic trading tickets but not by 1ISDA Master
Agreements or [SDA trade conf'rmanons (Ds.’s Findings,{ 10; Ps.’s Findings,{{ 16-17; PX 29 [electronic trading
tickets])
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1

intend is what they say in their writing.” (Schron v Troutman Sanders LLP, 20 NY3d '4$0,'436

" [2013] [internal quotation marks, brackets, and citation omitted].) The court should determine
: |

from contractual language, without regard to extrinsic evidence, whether there is any amlbiguity‘

(Chimart Assocs. v Paul, 66 NY2d 570, 573 [1986].) Extrinsic or parol evidence “may not be
' !

considered when the intent of the parties can be gleaned from the face of the instrument.”} (Id. at

572-573.) “Extrinsic evidence of the parties’ intent may be considered only if the agreerr{ent is
. |
ambiguous. . ..” (Greenfield v Philles Records, Inc., 98 NY2d 562, 569 [2002].) “Ambiguity in

. . : . o b,
a contract arises when the contract, read as a whole, fails to disclose its purpose and the parties

intent, or where its terms are subject to more than one reasonable interpretation.” (Universal
|

Am. Corp. v National Union Fire Ins. Co. of Pittsburgh. Pa., 25 NY3d 675, 680 [2015) [in'tefnal
- ‘ ‘ |
‘quotation marks and citation omitted].) i

~ Itis also well settled that a court should “construe the {contract] so as to give full !
' . [

meaning and effect to' the material pfovisions. A reading of the contract should not render :any :
i

© portion meaningless. Further, a contract-should be read as a whole, and every part will be |

interpreted with reference to the whole; and if possible it will be so interpreted as to give effect

to its general purpose.” (Beal Sav. Bank v Sommer, 8 NY3d 318, 324-25 [2007] [intérnal ‘
|

quotation marks and citations omitted]; Natlonal Conversion Corp. v Cedar Bldg. Corp., 23L

NY2d 621, 625 [1969] [holding that “[a]ll parts of an agreement are to be reconciled, 1fpossnble
-
in order to avoid inconsistency”].) : i
, 7 3
Applying these precepts, the court holds that the SWA is not ambiguous with respect to

: . . .
the requirements for documentation of CDSs, that Section 3 of the SWA only applies to CDlSS in

which a third party is the protection buyer, and that this Section does not require ISDA |

documentation for the Internal Swaps. . ' {
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The SWA defines “Existing Credlt Default Swap[s]” as the CDSs “that were the subject
of the Original Synthetlc Warehouse Agreement ” (SWA Whereas Clause 5.) Sectlon 3 of the

SWA provides, in pertinent part:
“Form of Documentation. Each Existing Credit Default Swap between
UBS, acting as Seller, and a counterparty, acting as Buyer, has been
documented in the form of (i) the ISDA Master Agreement and Schedule
currently in effect between UBS and the related counterparty, which
documents are confidential between UBS and such counterparty and (ii)
an ISDA published confirmation. . . . Each Additional Credit Default
Swap between UBS, acting as Seller, and a counterparty, acting as Buyer,
will be documented in the form of (i) the ISDA Master Agreement and
Schedule currently in effect between UBS and the related counterparty,
which documents are confidential between UBS and such counterparty
and (ii) the Confirmation attached [to the SWA] ..

As the Agreement that govems the securitization of Existing and Additional Credit
Default Swaps, the SWA contains numerous detailed provisioﬁs regarding the accumulation an‘d
disposition (_)f these financial instruments. Section 3, which pertains to documentation of the
swaps, is the only provision iﬁ the SWA that is limited to CDSs in which iJBS is the Seller and a
counterparty is the Buyér. All of the other provisiohs of the SWA fefer to CDSs without such
limitati'on. |

Moreover, like SWA Section 3, the Original SWA provided: ‘;Each Credit Default Swap
between UBSl, acting as Seller, and a counterparty, acting as Buyer, will be documented in Ihe.
form Qf (i) Fhe ISDA Master.Agreerr':ent and Schedule currently in effect betwegn UBS and the
counterparty, which documents ;re conﬁdgntial between UBS and each counterparty and (iij thg
Confirmation attached hereto. . ..” (Ori.ginal SWA, § 3 [NYSCEF Doc. No. 626].) Itis

: undiSputed', howevef, that the Internal Swaps were included in the Original SWA porrtfolio but
were no; documented by the ISDA M_aster Agreement or Confirmation. It is also undisputed that
the Internal Swaps were nevertheless again includgd in the Initial Net Exposure Amount in the i

SWA for the restructured transaction. (Testimony of Peter Vinella [Highland’s expert in

7
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structured financial products], Trial Tr. at 1097, 1124-1125 .[ackno-wledging that the Inte!mal
Swaps were included in the Initial Net Exposure Amount].} - | . I

Initial Net ExposurelAmount 1S dc;.ﬁned in the SWA® as “111,767,486.88, being tltle
amount by which the Aggregate Net Exposure Amount as of the date herelof [i.e,, the Ma:rch 14,
2008 “as of” aate of the SWi;\] ex_ceeds' the Ini-tial' Deposit.” As defined in SWA Section!lZ (A),
the Initiél Deposit is the deposit of approximately $74,000,000 in cash a.nd Eligible Securiities

made on the date of execution of tﬁe SWA. Aggregate Net Exposuré Amount is deﬁned :aS the
amount by which CDS Exposure anq Cash Exposure, as of the d'ate of the collateral calcu}lation,

_ exceed the balance on deposit in the Deposit. Account plus Posit,ive Carry with respect to ei:ach
Collateral Obligation.’ As discussed above, Séction 12 (C) of the SWA requires a deposit' of $10
million in additional. collateral when the Deposit Threshold Exposure Amount is greater tPlla_n or
equal to $100 million. The Deposit Threshold Exposure Amount is defined in the SWA a:s “the '
amount, if any, by which (i) the Aggregate Net Exposure Amount as of [thle date of the col}latera]
calculation] exceeds (ii) the Initial Net Exposure Amount.” The Initial Net Exposure Amount,

. which 1ncludes the Internal Swaps, is thus integral to the clalculatlon of the Deposit Threshold

: |
Based on this reading of the: SWA as a whole, the court concludes that the Internal Swaps

Exposure Amount.

were Existing Credit Default Swaps within the meaning of the SWA. The lack of ISDA

documentation was therefore not a bar to their inclusion in the collateral call calculation.

The court rejects Highland’s further contention that the Internal Swaps should not have

) X i
been included because there was “no-economic consequence” to UBS from these swaps. (Ds,

H

S

¥ Definitions are found in the Definitions section of the SWA (SWA, Ex. A), unless the term is defined in a
particular provision of the SWA, in which case the provision will be cited.

? Positive Carry is defined in the CWA. As explained by Adam Warren, Highland’s damages expert, carry includes
interest payments from the CLOs. {Warren Testimony, Trial Tr. at 1299.)

Co
8 i
|
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i

Findings, 33.) The complex formula set forth in'Section 12 for calculating the exposqu of
UBS on the assets in the warehouse that would trigger a collateral call does not contain a':ny

requirement that UBS include in the calculation only assets for which it was at risk of susltaining

.actual losses.!? _ . )

. N !
The court further holds that, although the Internal Swaps were properly included in the
' [
third collateral call calculation, the Lehman Swaps were not. The parties do not dispute that the
- , : |
Lehman Swaps had been terminated based on the Event of Default that occurred upon Lehman’s

filing fornbankruptcy on September 15, 2008. (DX 87 [UBS Default Notice].) Highland :aSSCflS,

and UBS does not persuasively counter, that the Lehman Swaps should not have been inc}uded

in the third collateral call. ~Indeed, UBS’s Grimaldi forthrightly acknowledged that, given the
. |

termination, there should not have been “markdowns” on the Lehman Swaps. (Grimaldi

Téstimony, Trial Tr. at 297-298.).
Highland contends, based on the inclusion of the Lehman Swaps and Internal Swaps in

the third collateral call calculation, that UBS. “committed a prior material breach by failing to
: _ !

|

% 1n view of this holding that the Internal Swaps were properly included in the collateral call calculation pursuant to
the unambiguous terms of the SWA, the court has not considered parol evidence on the issue. !

" The court thus rejects Highland’s request for a finding that UBS admitted that the SWA required ISDA
documentation of the Internal Swaps. (See Ds.’s Findings, 17 30-31.) This request is based on testimony of UBS ]
Keith Grimaldi who, when shown Section 3 during cross- -examination and asked if every CDS was required to have
ISDA documentation, responded: “According to the language, yes.” (Gnmaldl Tesumony, Trial Tr. at 262-264.)
Even if this evidence were properly considered, Highland’s reliance on this answer ignores that Mr. Grlmaldll further
testified that ISDA documentatlon would not be “filled out” until the assets were transferred in the secunt:zatwn
(Id. at 267-270.)

The court further notes that Highland requests a finding, arguably in support of its claim that the CDSs were not
Existing Credit Defau]t Swaps, that a CDS “cannot be created with the same legal entity on both sides of the
transaction. . . . (Ds.’s Findings, 129.) Even if parol evidence were properly considered, there was substantjal
evidence in the record that internal swaps were common in securitizations of synthetic assets. {LeRoux Testlmony,
Trial Tr. at 1673-1676; (Vinella Testimony, Trial Tr. at 1158-1162 {denying that intracompany swaps are “economic
transactions” but acknowledging their use in CLO securitizations].) i
i
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-pro‘perly calculate the collateral call[].” (Ds.’s Findiﬁgs, 19 23,27-28.) In suppm;t of this
contention, Highland relies on the testimony of its expert Pet.efr Vinella. According to Mr.
Vinella’s own analysis, however, if the Lehman swaps‘ are excluded from the calculation for the
third collateral call, but the Internal Swaps are included, the total increase in the Deposit
Threshold Exposure Amount as of November 4,2008 is $328.62 million—an amount greater
than the $300 million required to authorize the third collateral ca]'.l pursuant to Section 12 fjf the
SWA. (Vinella Testimony, Trial Tr. at 1122-1139; DX Démo. 8.) Louis Ijudney, UBS’s expert
in forensic accountiné and damages (Trial Tr. at 824), analyied Mr. Vinella’s testimony and
conﬁrmed, using the same numbers as Mr. Vinel[a, that the Deposit.Threshold Exposure Amount
sfill exceeded $300 million on Novembel.' 4, 2008, after excluding the Lehman SWabs but
including the Internal 'Sw'aps‘. &PX Demo. 20 [accepted without objection in lieu of Dudney
rejbuttal testimony, Trial Tr. at 1870-1871].)
Bas;ad on this credible testimony that the threéhold for the col‘lateral call was met without
 the Lehman Swaps, the court holds that the third collateral call did not constitute a material

.breach of the contract, notwithstanding UBS’s improper inclusion of the Lehman Swaps in the

calcul.’:ltion’.11 (See generally Awards.Com v Kinko’s, Inc., 42 AD3d 178, 187 [1st Dept 2007),

affd 14 NY3d 791, 793 [2010]; Frank Felix Assocs., Ltd. v Austin Drugs, Inc., 111 F3d 284,289

[2d Cir 1997] [under New York law, for a breach to be material, it must go 'to the root of the

agreement between the parties”] [internal quotation marks and citations omitted].)

S —

"'In view of this holding that the Deposit Threshold Exposure Amount exceeded $300 million as of November 7,

. 2008, the court need not reach UBS’s contention that the collateral call was proper because the Deposit Threshold
Exposure Amount exceeded $300 million as of December 2, 2008, prior to the termination of the transaction. (Ps.’s
Findings, at 15 n 10)) C

Y T
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As discussed above, there is no dispute thet the Fund Counterparties failed to nieet the
third collateral call. The court accordir}gly finds that the Fond Counterparties breached t]he SWA'
ar1d turns to the issue of damages. : | : .

DAMAGES

Designation of Ineligible Securities

A critical issue in determining UBS’s damages is whether UBS may recover damages for
CDSs that UBS retained after its termination of the 2008 transaction, under these cnrcumsltances
in which UBS did not designate the underlying reference obhgatlons for any of the CDSs!as
“Ineligible Securities Resolution of this issue requlres mterpretanon of the SWA Highland
and UBS both contend that the SWA is unamblguous asto whether Inehgible Securities must be
desngnated but assert fundamentally inconsistent readings of the Agreement. (Ds.’s Fmdmgs, "
44-49; see Ps s Findings, at 29 n2l )

As held above, the determination of whether a coritract is ambiguous is one of lawito be

' resolved by the court. (Matter of Wallace, 86 NY2d at 548.) Ambiguity will be found to arise
where the terrns of a contract are “subject to more than one reiasonaible‘ interpretation.”
(ﬁniversal Am. Corp., 25 NYIid at 680 [internal quotation marks and citation omitted].) As a]so |

-

~ held above, a court should construe a contract so as to give full meaning and effect to its material

" provisions, and should read the contract as a whole and so as not to render any portion
meamng]ess 1fp0551ble (See Beal Sav. Bank, 8 NY3d at 324- 25)
Sections 5 (A), 5 (B), and 6 of the SWA are relev‘arit to the calculation of CDS dam‘aéeé:
Section 5 (A) provides for the calculation of losses with respect to CDSs removed from the
warehouse during the term of the Agreement or “otherwise pursuant to Section 6”; Section 5 (B) -
(2) governs the calculation of losses upon a closing; and Section 6 governs this calculation in the

event of a failure to close, incorporating terms from Sections 5 (A) and 5 (B).

11
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Section 6 provides in pertinent part:

A

©)

If the Closing Date fails to occur on or prior to the
Termination Date, then UBS may, with the consent of the

related counterparty, either (at the election of the Servicer;

provided that notice of such election is received on or prior
to the Termination Date) (i) terminate each Credit Default
Swap or (ii) novate each Credit Default Swap to a third
party or to the Servicér (or any Affiliate of the Servicer
designated by the Servicer), in each case, on the
Termination Date. '

To the extent there are any CDS Losses, the CDO Fund and
SOHC shall collectively be responsible for 100% of any -
such CDS Losses. Such CDS Losses shall be allocated
between the CDO Fund and SOHC on the basis of their

respective Allocation Percentages. Each of the CDO Fund .

and SOHC shall, after notice of the amount due from UBS,
remit such amounts by wire transfer in immediately
available funds to UBS within three Business Days after the
Termmanon Date.” :

~ CDS Losses ar¢ in turn defined in Section 5 (B) (2), the closmg

provision, as:

“(x) the sum of (1) the aggregate Floating Amount payments.and

~ Physical Settlement Amount payments made by UBS with respect
to all of the Credit Default Swaps as to which a Floating Amount
Event or a Credit Event occurred under the terms thereof, plus (2)
the aggregate amount of Net Hedging Payments made by UBS
with respect to all Hedging Transactions related to the Credit
Default Swaps, plus (3) the aggregate Replacement Losses
determined with respect to all of the Credit Default Swaps and the

related Hedging Transactions that were terminated or novated or as

to which the exposure was retained by UBS, in each case upon the
designation of the Reference Obligation relating to such Credit
Default Swap as an Ineligible Security (such amount in this clause
(x), the ‘CDS Losses’)....”

I NDEX NO. 650097/ 2009

RECEI VED NYSCEF: -11/14/2019

Relying on the requirement in the definition of CDS Losses that Reference Obligations

be designated as Ineligible Securities, Highland argues that “(tJhe term ‘CDS Losses

12
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_unambiguously limits UBS’s recovery for unrealized (mark-to-market) losses to securities
designated as ‘Ineligible Securities,’ and the Court is bound to enforce the agreement pursuapt to -
its unambiguous terms.” (Ds.’s Findings, 9 46.) Put g.nother way, Highland argues tﬁat UBS

~ may recover mark-to-market losses only on CDSs tilat have been designated Ineligible
Securities. (Id., 53.)'? UBS ésseﬁs,-among other things, that under Section 6, UBS may
terminate, novate, or retain CDSs regardless of eligibility, that ineligibility designations are not
relevant absentla closing, and that Highland’s reading renders meaningless other prox'risions of
the SWA. (Ps.’s Findings, at29n21)

Upon close readi‘ng of the SWA, the court concludes that the SWA is not ambiguous with
respect to ineligibility designations and that, under Section 6, upon the failure to close UBS is
entitled to retain CDSs and to recover lossés for the retained CDSs, without first designating the
underiying Reference Obligations as Ineligible Securities. Section 6 (A) expressly provides for
UBS to terminate or novate the CDSs, and does not require UBS to ﬁrst make such de51gnat10n
A]though Sectlon 6 (A) does not also, by its terms, prowde for UBS to retain CDSs, a readmg of
the contract as a whole leaves_ no question that UBS was not only entitled to retain the CDSs
dpon the failure to close, but also that -it was entitled to recover losses on the retained CDSs

without first designating the underlying Reference Obligations as Ineligible.'?

12-Highland’s damages expert, Adam Warren, testified that realized losses are losses sustained where a transaction
has been closed out and an actual cash payment has been made. (Warren Testimony, Trial Tr. at 1249, 1253.) He
also testified that, in his opinion, there were no unrealized losses in the Synthetic Warehouse because no assets had
been designated as ineligible. (Id. at 1257 [“{O]ur computation is that there are no unrealized losses in the Synthetic
Warehouse because of the need to . . . create a designation of ineligible. And we saw no evidence of any Synthetic
Warehouse asset being designated ineligible™].)

** In its decision of defendants’ motion for summary judgment, this court held that it could not determine on the
record of that motion whether the SWA was ambiguous with respect to UBS’s entitlement to recover losses on
retained CDSs, pursuant to Section 6, without a prior designation of such assets as Ineligible Securities. (2017 NY :
Slip Op. 30546[U], 2017 WL 1103879, * 4-7 [Sup Ct, NY County Mar. 13 2017), affd 159 AD3d 512, lv dismissed . . :
32 NY3d 1080.) With the benefit of the parties’ extensive trial briefing on this issue, the court now concludes, for :
the reasons discussed further in the text, that the agreement is not ambiguous. t

13
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As thé abo.ve-quoted definition of CDS Losses in Section 5 (B) (2) shows, this deﬁniti;:)n
relates. to Credit Default Swaps which, upon a closing, have be'en “terminated or novated or as to
wﬁich the exposure was retaineci by UBS, in éach case upbn the designation of the Reference
dbl_igation. relating to sqch Credit Default Swvap as an Ineliéible Security . . ..” After setting
forth the vde-ﬁnitionAof CIjS Losses (and CDS Gains) in tl;e context of a closing, Sectior; 5(B) (2)

. further prévides: “To the extent the Closing Date fails to occur, all-ocaticn of CDS Losses; CDS
Gaiﬁs and any other am;)unts pgyable hereunderAwill be determined in accordance with the |
provisions of Section 6 hereof.” |

Significantly, while Section 6 (Cj incorporates t}'le defined term CDS Losses, the term -
CDS Losses also ipéofporates both the definition of Ineligible Security and the term
Replacement Losses from Section 5 (A). These incorporated terms médify the definition of CDS
Losses wheré a closing dc;es not occur.

The definition of Ineligible Security pertains to securities that are ineligible for
securitization upoﬁ a closing. The SWA thus defines Ineligible Security, in pertinent part, as
“any Reference -Obligétion. in the CDS Portfolio which hals become ineligible for sale to the
Igsut_ar on the Closing D;ﬁ as a result of_the failure of such Réferénce Obligation tp cohform to
the Eligibility Criteria as it exists at such time of determination . . . .” (SWA, Exhibit A-2

" [emphasis added].) | |
A Section -5 (A), whicﬁ deﬁne§ the term Replacement'Losses, distinguishes between such
Losses sustained during the term of the Agreement and those sustained upon termination in the
event of g'failur‘e_z. to close pursuant to Section 6. Séction 5(A) prﬁnarily addresses the removal
of CDSs from the warehouse “during the term of this [the SWA] Ag.re'ement” Where “a
Reference leigation or the related Credit. Default Swap does not confomj to the Eligibility ‘
Criteria” that must be met for securitization. This section provides that “UBS shall be entitled in

14
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good faith to designate any Reference Obligation (and the related Credit Default Swap) a!s an

Ineligible Security and (ii) in its sole discretion to remove any such Reference Obligation (and

the related Credit Default Swap) from the CDS Portfolio.” Section 5 (A), however, continues:
“To the extent any such Credit Default Swaps are terminated or L
novated, or at UBS’s discretion, such exposure is retained ‘
following the designation of such Reference Obligations as
N : - Ineligible Securities or otherwise pursuant to Section §, UBS shall
determine the Replacement Gain or Replacement Loss relating to |
such Credit Default Swaps [according to the formula that - |
follows].” |

(embhasis added). Section 5 (A) then sets forth a vfofmu'la for calculating Replacement Gi?i.nland
Replacement Loss, which specifically provides for such calculation not only upon termination or
_novation but also upon UBS’s retention of the CDSs. (SWA § 5{A] tl} -[31) ' :
Sectior; 5 (A) thus clearly contemplates that UBS may novate,.ten'ninate,. or retain{CDSs’
. i

o ~ both during the term of the Agreement and in the eveﬁt of a failure to close. The Section éffdrds'
UBS the discretion to terminate, hov_ate, or retain CDSs “pursuant to Section 6,” as distinct from
its discretion to do 'sc-o upon a desiénation of the underlying Reference Obligatiop as Ineii g:ible

during the term of the Agreement. Any.other reading would render meaningless the Section 5

|

Moreover, in order to reconcile all of the provisions of the SWA, the Section 5 (B)’ (2)

{A) prOVlSlOI‘l ‘or otherwise pursuant to Section 6.”

definition of CDS Losses, when used in Section 6 cannot be construed as requmng a desngnatlon ,

‘ l
of Ineligible Securities. As dlscussed above, Ineligible Securities are deﬁned as securities’

mehgnble for sale at a closing. Sectlon 5 (B) (2), which governs the calculation of losses V\Irhcre a

closing will occur, requires the desagnatlon of Ineligible Secuntles to facilitate the parties’,
!

calc_u]ation of losses on assets deemed ineligible for inclusion in the securitization that will occur
. i

upon the closing. When a closing will not occur, none of the CDSs or qther assets will be i :

securitized, and there is no need to distinguish between eligible and ineligible assets. Whilf: the

15 X
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definition of CDS Losses with the Ineligible Security desi g;':ation requirem'ent serves the
purposes of Section 5 (B) (2) in the event of a closing, it is inéonsistent with the CDS Loss
calculation required in Section 6 where the closing does not occur.
Contrary to Highland’s apparent contenlt?on (Ds.’s Findings, 9 46), a reading of the CDS
* Loss provision in Section 6 to permit calculation of lbsses on retained assets without an
Ineligible Security deéi gnation does not violate the fundamental precept that a defined termin a

contract must be éiven effect. (See generally Mionis v Bank Julius Baer & Co., 301 AD2d 104,

109 [1st Dept 2002].) Rather, thx:a CDS Loss definition, as used in Section 6, is modified by the:
contractual provisions discussed above.

Although inartfully drafted,‘the SWA is not ambiguous. If the contract is reac'i asa
whole, and ail of the provisions are given meaning, it is reasonably susceptible to only one
meaning—namely, that CDS Losses for retained assets may be recovered without a designation
of the underlying Reference Obligations as Ineligible Securities where, as here, the contract has
been terminated before the closing.!* The court accordingly holds that UBS is entitled to recover
damages for the retained CDSs in the Synthetic Warehouse. !

Calculation of Damages

As discussed above, UBS terminated the transaction based on the Fund Counterparties’

' The court notes that the SWA and the Cash Warehouse Agreement (CWA) both contain provisions which state
that the two agreements “set forth the entire understanding of the parties hereto relating to the subject matter hereof
.." (SWA, § 18; CWA, § 18.) Assuming, without deciding, that these agreements should be read together in
construing the SWA, the court finds that, although the assets at issue in the SWA and the CWA have markedly
different attributes, the CW A is consistent with the SWA to the extent that the CWA permits UBS, in the event a
closing does not occur, to retain and recover for losses on the CLOs that are the subject of the CWA, without a
designation of the CLOs as Ineligible Securities. (See CWA, §§ 5 [A], 7[A])
** In view of this holding that the SWA is not ambiguous as to whether CDS losses may be recovered without
designation of the underlying Reference Obligations as Ineligible Securities, the court has not considered any parol
evidence, either documentary or testimonial, in construing the SWA in this regard. Without limiting the foregoing,
the court has not considered prior drafis of the SWA, which Highland offered in the event parol evidence were to be
admitted. (See Ds.’s Findings, { 53) -

16
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failure‘to ‘meet the third collateral call. UBS sent Highland a notice, dated December 3, 2008,
stating that a Termination Date had occu.rre'd under the Warehouse Agreements but that it would
forbear from exercising its remedies for two days to permit the Fund Counierparties to meet this
collateral call. (PX 7.) UBS then sent a further notice to Highland, dated December 5, 2008,
..stating that it would exercise its remedies as the call had not been met. (PX 8.) UBS held a
public aucti'on‘of_the assets in the Knox Warehouse on December 16, 2008. Ey notice daled
December 19, ‘200_8, UBS demanded payment for its claimed losses based on the results of the
.auction——$1 57,949,885.4_7 for the assets in tﬁe Cash Wa;‘ehouse (PX 10) énd $587,357,060.59
for the assets in the Synthetic Warehouse. (PX11.) UBS also ﬁotiﬁed Highland that it elected to
retain the Collateral Obligations in the Cash Wérehouse. (PX‘IO.) |
CDS Damages
Highland argues that even if the recovery of damages for the CDSs is not barred by
UBS’s failure to desiénate the Referer}ce Obligétions for the CDSs.as Ineligib.le Securities (a
cla.im this court has rejected above), {JBS has not proved damages for these CDSs. Speciﬁcal'ly, '
Highland contends that UBS did not comply with the contractual requirements for calculation of
losses because its pos.t-termination auction was untimely and otherwise improper. (Ds.’s
Findings, 1[11,57-59_.) Hightand also cdntends that UBS’s marks do not otherwise “estabiish a
reasonable connection between the asset value and UBS’s alleéed damages.” (Id., 1] 60-65.) '
UBS disputes these assertions. (Ps.’s Findings, at 29-3 1) - |
Sections 6 (C), 5 (B) (2),» and 5 (A) (3) are ther provisions (?f the SWA that govern the
calculation of CDS Losses. upon termination. Seclic;n 6 (C) provides in full:
“To the extent there are any CDS Losses, the CDO Fund and SOHC shall
collectively be responsible for 100% of any such CDS Losses. Such CDS
Losses shall be allocated between the CDO Fund and SOHC on the basis

of their respective Allocation Percentages. Each of the CDO Fund and
SOHC shall, after notice of the amount due from UBS, remit such

P
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. amounts by wire transfer in immediately available funds to UBS within !
three Business Days after the Termination Date.” . |

As discussed above, the definition of CDS Losses in Section 5 (B) (2) includes Replacement
Loss, the calculation of which is governed by Section 5 (A). With respect to Replacemen:t Loss

relating to CDSs that are retained, Section 5 (A) (3) provides in full: S {
“To the extent UBS retains such exposure, the Replacement Gain and L
Replacement Loss will be imputed based on the arithmetic average of at |
least three bids (or, if UBS if unable to obtain three .such bids having made
commercially reasonable efforts, such lesser number of bids as UBS is i
able to obtain) obtained by or on behalf of UBS from nationally ;
recognized derivatives dealers in the relevant market (no more than one of
which may be UBS or any of its Affiliates; provided that any such bid
must be provided in good faith) to assume UBS’s position under such ;
Credit Default Swap,” ‘ !
|
The SWA, by its terms, thus contemplated that payment would be made within three days

after the Termination Date, subject to notice from UBS. As the SWA provided for an auction to
. |

. ) . -
calculate the amount of the losses, it also contemplated that an auction could or would occur

I

_ within that three day period.
|

- By the terms of UBS’s notices to Highland, although a Termination Date had occurred as
. |
of December 3, UBS extended the Fund Counterparties’ time to meet the third collateral ca’ll

until December 5. The court thus finds that the Fund Counterparties’ breach of the Agreen?ents

for failure to meet the third collateral call occurred on December 5. UBS did not conduct the
: . l

auction to calculate the CDS Losses until December 16. '
’ {

"UBS’s delay of approximately 11 days in conducting the auction, while seemingly de

minimis, in fact had momentous financial consequences, given that the delay occurred in th“e

wake of the September 15, 2008 Lehman bankruptcey filing and at the height of the ﬁnanci‘a;l
crisis. With the market spiraling downward, the CDS losses ascertained through the auction

process were approximately $117 million more than the losses calculated by using UBS’s rﬁarks '
18 ,
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| on either December 3 or bécember 5. (PX Demo. 21; DX Demo. 12 [showing.UBS and
Highland marks as of December 3 and 5; PX Demo. 28 at 60 [Ps.’s Closing Statement
Demonstrative Exhibit, ackﬁowledging that CDS dainages, aé calculated based on the auction,
exceeded the losses cal_cula'ted‘ using UBS’s marks on December 3 and 5 by over $117 -
million].)'¢

UBS contends tﬁat the three day payment period was for its -beneﬁt and that it “could -
exercise its right to get paid after three business days without waiver.” (Ps.’s Findings, at 28.)

' The court agrees that_ UBS’s delay in demanding payment or holding the auction did not result in
a waiver of its right to seek payment of its damages resulting from the Fund Counterparties’
breach. (See SWA § 20 [“Neither the failure nor ény delay on the part of any party hereto to
exercise any right, remedy, power or privilege under this Agreement shall operate as a waiver
hereof. . . .”].) Highland correctly contends, however, that the delayed z;uction could not serve as

-a basis for calculating UBS’s dan;ages because the results of the auction did not reflect market
conditions as of the date of termination or breach. (S_eg: Ds.’.s Findings, § 57.)

A:;» explained by the Court of Appeals:

“It haé long been recognized that the theory underlying damages is to make good
or replace-the loss caused by the breach of contract. Damages are intended to
return the parties to the point at which the breach arose and to place the
nonbreaching party in as good a position as it would have been had the contract

been performed. Thus, damages for breach of contract are ordinarily ascertained
as of the date of the breach.”

(Brushton-Moira Cent. Sch. Dist. v Fred H. Thomas Assocs.. P.C., 91 NY2d 256, 261

[1998] [internal citations omitted].)

16 At the trial, the parties stipulated to dispense with rebuttal testimony from plaintiffs’ damages expert, Louis
Dudney and, in lieu of such testimony, to-the admission into evidence of plaintiffs’ Demonstrative Exhibits 20 and
21, and defendants’ Detnonstrative Exhibit 12. (Trial Tr. at 1868, 1870 [Stipulation].) PX Demo. 21 and DX
Demo. 12, which were prepared by Mr. Dudney, calculated damages using plaintiffs’ and defendants’ marks,
respectively, on December 3 and 5, 2008. (Trial Tr, at 1870-1877.)

19
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It is further settled that damages need not be proven with mathematical certainty. It is

sufﬁcienl; that a reasonable basis for the calculation of damages be shown. (See generally J.R.

Loftus, Inc. v White, _85 NY2d 874, 877 [1995] [“While a plaintiff may recover damages when
the measure of damages is unavoidably uncertain or difficult to ascertain, a reasonable

connection between a plaintiff®s proof and a [] determination of damages is nevertheless

! . necéssary”]; CDO Plﬁs Master Fund Ltd. v Wachovia Eeink-. N.A., No. 07 Civ. 11078 [LTS],
2011 WL 4526132, *2 [US Dist Ct SDV NY, Sepf. 29; 2011] [*The law of New York is clear that
once the fact of damage has Been established, the non-breaching party need only provide a stable
foundation for a reasonable estimate [of daﬁages]” [internai cjuotation marks and citations
omitted, brackets in originai].) | | ‘

UBS’s Dec’erﬁber 16, 2008 | auctioﬂ cannot satisfy either of these standards because, as
held above, the aucti-on did not provide a r_eﬁab,le basis for ;:ietennining UBS’s losses at, or even .
shortly after, the breach, due to the exceptional circumstances presented by the jﬁnanciél crisis.!”
The court accoraingly turns to the_ ai.t‘emativg basis advanced by iJBS for. the calculation éf
: damages—its marks on December 5, 2008. (Ps.’s Find{ngs,'at 29.)
It iéWell settled that “Qhere the breaéh involVe; the deprivation of an item with a

determinable market value, the market value at the time of the breach is the measure of

‘damages.” (Sharma v Skaarup Ship Mgt. Corp., 916 F2d 820, 825 {2d Cir 1990], cert

denied 499 US 907 [1991] [applying New York law and éiting Simon v E'lectros_pace

'7 There is authority that “in accordance with the objective that a party seeking recovery for breach of

contract is entitled ‘to be made whole’ as of the time of the breach, the [factfinder] should be able to make
its valuation determination on all relevant elements of the case, whether dated prebreach, on the date of
breach, or ‘some short time period thereafter.”” (Credit Suisse First Boston v Utrecht-America Fin. Co., 84
AD3d 579, 580 [1st Dept 2011] [quoting Boyce v Soundview Tech. Group, Inc., 464 F3d 376, 389 {2d Cir
2006) {other internal quotation marks and citations omitted].) Although the auction was held shortly after
the breach, this authority does not support calculation of damages based on the auction results, as the
auction did not provide areliable basis for assessmg the losses.
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. Corp., 28 NY2d 136, 145-146 [1971], motion to amend remittitur &dAclarify denied 28
NY?2d 809].) In accordance with the objective that the i-njured party be made v\;h‘ole,
“damages for breach of contract are ordinarily ascertained as of the date of the breach.”

(Brushton-Moira Cent. Sch. Dist,, 91 NY2d at 261.)

UBS offered credible testimony that its December 5, 2008 marks reasonably reflected the
market value of the CDSs as of the December 5 breach date. In particular, Timothy LeRoux,
who at the time of the transaction was second in commanc.l-t.o Mr. Grima]ai on the UBS tradi’ngA
desk (LeRoux Testimony, Trial Tr. at 1640), gave credible testimony that, in the regular course of
business, the trading desk “marked to market” hundreds of CLO assets, and every week or two |
was required to assign values on every c;he of the assets, Both cash and synthetic, in the Knox
Warehouse. (Id. at 1724.) Mr. LeRoux also described the marking process and identified
information, including public information as to offers-and bids on CDSs in the marketplace, that
UBS considered in developing “objective” prices.'.(,IQ at 1727, 1745-1750.) Mr.'Grimald'i also
‘testified that, although the trading desk performed the 'm‘ark-to-market yal_uation of the assets in
the Knox ‘\{Ve;rehouse= Fhe UBS valua-tion group established oversight due to the volatility of the

" market and “would l-ook at ‘oth'er market observations and méke su?e that those [the trading desk

imarks] were in line with the markeltplace.” (Grimaldi Testimony, Trial Tr. at 207-208.)

‘ 'Highland does not dispute that the mark-to-market process is a methodology for

. detenmmng loss in market value of retamed assets. (See e.g. Testimony of Adam Warren
[nghland s damages expert] Trial Tr. at 1268-1269; Testimony of Phlllp Braner [nghland
former executive], Trial Tr. at 469-472; Testimony of UBS’s Timothy LeRoux, Trial Tr. at 1640,
1727-1729.)
Rather, -in claiming ti1_a1t UBS’s marks are not competent evidence on-which to award

damages, Highland suggests that the setting of marks by the trading group involved a conflict of
21
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interest, l?ecausé the trading group;s bonuses were based on the performance of the mark-to-

- mark assets and the group had the incentive to inflate the value of the assets. (Ds.s’ Findings, {9
61-62.) Highland makes no éhowing that UBS inﬂaté& the value of the CDSs or that trading'
groﬁps do not routinely develop marks. Moreover, Highland’s assertibn that “UBS’s trading
group alone set the marks for the Knox Warehouse assets” (Ds.’s F indings, 1 62) ignores UBS’s

" credible testimony, discussed above, that the valuation grou-p exercised oversight in connection
with the development of the marks.

: Highland’s further assertion that its own marks are more reliable {Ds.’s Findings, 9 65) is‘
unsupported by pers-uasive evidence. Ph.ilip Braner, who u[timatély became Chief Op:rating
Officer of the Highland Capital Management CLO Group and COO of Highland Finaﬁcial
Partners (Braner Testimony, Trial Tr. at 397), testiﬁed that Highland was Iitself traéking marks on
the assets in the Knox Warehouse (id. at 61 5) and had an “internal valuation team that was
responsible for acc.L_xmulating marks” in a process in which portfolio managers of the Highland
funds participated. (See id. at 467.) While Highland appears to asse& that its marks are more
reliable than UBS’s because they were set by a valuation team, Highland fails to show that the
role of its valuation team différed in any material respe.ct from Athat of the UBS valuation group
that performed oversight on its trading group in the marking process.

Notably, High]_gnd fails to explain how its methodology in setting marks was more
reliable than UBS’s. Adam Warren, Highland’s damages expert, forthrightly testified that he was
not opining on the reasoﬁalﬁleness of any marks in this case (Warren Testifnony, Trial Tr. at 1247-
1248), and he did not in fact give any testimony on whether UBS’s or Highland’s marks were

" more reliable.

The evidence at trial also demonstrated that Highland, liké UBS, set marks on the CDSs

on an asset by asset basis from March 2008 through October 2008. While there were differences

22
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between Highland’s and UBS’s marks duriﬁg this period, the Hi ghlan_d ano UBS marks in the
month .o'f October were substahtiallf similar. The difference in the marks did not escalate
substantially until No»v'ember 20Q8. (PX Demo. 9, at 4.) Mr. Dudney gave testimony, which was
not disputed, that although Highland, like UBS, had heen setting marks on an asset by asset
basis, Highland stopped doing so,as of October 2008 and, in a November 30, 2008 oalculotion of

damages, attributed the same mark (37) to each asset. (Dudney Testimony, Trial Tr. at 8 33-884, -

905-909, DX 116.) Highland offered no explanatlon for this change in methodology Mr.
Dudney, in contrast, gave plausible testimony that this use of the same mark did not make;, sense
given the deterioration of the market. (Id. at 908.) ' I
In sum, based on the crediblo evidence at the trial, the court holds that UBS has met its

| burdeh of demonstrating that its December 5, 2008 marks provide a reasonable basis, under the
circumstances, for the calculation of damages at the time of the breach:. .In so holding, the court
rejects Hi ghland’s not full& articulated contention that only an auction, and not a mark-to-market
methodology, is a reliable mothod for calculaﬁng damages. (See Ds:’s Findings, 1 59.)
Highland’s reliance on the testimony of its damages expert, Adam Warren, in support of this

1

contention (see 1d.) is' misplaced. While Mr. Warren testified that CDSs are “bespoke contracts,

“he did not give any testimony that an auction was required to ascertain their value.
Further, as held above, the auction did not provide a reliable basis for determining UBS’s
damages due to the volatility of the market at the time of the auction. It bears emphasis that,

although the market was also volatile at the time the December 5, 2008 marks were accumulated,

Highland has not advanced an alternative, other than the non-viable auction, to the mark-to

market valuation methodology. Nor has Highland made any showing that the market value of
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: _ !
the CDSs was not reasonably determinable as of the date of breach using the mark-to-ma!rket
valuation methodology. '8 o : _ ‘

The court further holds that UBS has met its burden of demonstrating the reasonableness

of its calculation of damages using those marks. UBS’s and Highland’s experts both proyvided
the court.with calculations of damages using UBS’s and Highland’s marks, respectively, as of

December 5, 2008. Mr. Warren confirmed that his main differences with Mr. Dudney reéérding

i

the calculation of damages for the Synthetic Warehouse were that M. Dudney considered it

appropriate, and he did not, to include damages for unreatized CDS losses and for the 20 Internal

Swaps in which UBS was both the protection seller and the protection buyer. (Warren ' -
' ’ {

Testimony, Trial Tr. at 1298; DX Demo. 12; PX Demo. 21; see also Dudne‘y Testimony,.Trial

Tr. at 1004.) | |

' |
Mr. Warren excluded from his damages calculation unrealized CDS losses for all CDSs

i
{

as to which a designation of ineligibilify had not been made. He testified that his basis for{doing
so was his understanding of the contracf—i.e, his understanding that the SWA required such

' : . L
designation—and not industry custom. (Warren Testimony, Trial Tr. at 1281-1282.) For the

. . i
reasons discussed above, this court has rejected Highland’s position that the SWA should b]e

. * 1
' In its post-trial briefing, Highland sought a finding that if UBS is held 1o be entitled 10 recover damages forI CDS
losses, Highland’s marks are more reliable than UBS’s for determining those damages. (Ds.’s Findings,
65.) Highland did not argue that the market value of the losses could not reasonably be determined by using
marks. In contrast, in support of its claim that it is entitled to an offset against CDS damages for post-breach !
termination payments received by UBS on the CDSs, Highland questioned the accuracy of the market valuation at
the time of the breach. Highland thus asserted in a footnote: “Given the scant market pricing data available at the
time of the breach, post-termination payments and asset dispositions are relevant for the additional reason that they
provide a more accurate measurement of the actual value of the Knox assets.” (Ds.’s Post-Trial Memo., at 8 n 5.)
This assertion is unsupported by any citation to trial testimony. More important, at the tria) Highland did not offer
any expert testimony that the mark-to-market methodology was not a reliable basis for calculating the CDS |
damages. For the additional reasons set forth in the section of this decision on Highland’s requested Offset for Post-
" Breach Appreciation In CDS Asset Value, the court finds that offset of post-breach payments received by UBS on
the CDSs would be inconsistent with calculanon of UBS’s damages based on their market value at the time of the
breach. !

24 |
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A , I

construed as requiring ineligibility designations as a condition of the inclusion of unrealized
. o y

losses on the CDSs in the calculation of damages. Also for the reasons discussed above, the

court has rejected Highland’s position that the losses on the Internal Swaps should not bé:

included in this calculation. ' ' |
i

Review_ of the experts’ calculétions shows, moreover, that when such losses are in\cluded :
in the calculations, the difference between Highland’s and UBS’s totals is substantially reduced.
As previously noted, the parties stipulated to the introduction into evidence ofvchart's prepiared by
Mr. Dudney comparing his and Mr. Warren’s calculations o‘f CDS damages using UBS’s and
Highland’s marks as of December 35, 2008. Using'Highland’s marks, Mr. Dudney calculafted
CDS mark-to-market losses of $388,284,7‘50, compéred to Mr. Warren’s calculation of !
$26,952,895—a difference of $361,331,855. (DX Demo. 12.) Using UBS’s marks, Mr. ]?u.dné);
calculated losses of $470,113,605, compared to Ml_'. Warren’s calculation of $26,952,895—%—a

i
'

difference of $443,160,710. (PX Demo. 21.)

The difference in the totals is largely due to Mr. Warren’s exclusion from his calculation
!

of all unrealized CDS lbsses and all losses fon; the Internal Swaps. (Warren Testimony, Trial Tr.
at 1296-1299.) His calculation of $26,952,895 for CDS losses includes only realized CDS:
fosse_s. (Id. at 1250.) Aécofding to Mr. Warren, the Internal Swaps account for $93,952,1?3 of
the CDS damages using UBS’s marks, or $68,861,027 using Highland’é marks. (Id. at 126|9.)
Although Mr-. Warren disputed UBS’s eﬁtitlemcnt to unrealized CDS losses, he performed a
calculation including such losses. Using IlJBS’s marks as of D‘ecer.nber 5, 2008, t'l.lese. lossés
totaled .$355,487,606. (DX Den;o. 10, at 14.) Using Highland’s marks as of that date, these .
losses tot.alé:d $299,118,973. (Warren Testimony, Trial Tr. at 1269; DX Demo. 10, at ]4.)‘ li:/Ir.
Warren’s total,. using UBS’s marks, for the Internal Swaps ($93>,952. 173) and tl;e unrealizeé CDS
losses ($355,487,606) was $449,439,779. (DX Demo. 10, at 14.) As stated z-ibove, Mr. Duc}ney’s
5 i
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1

- calculation of to_tal Synrhetic W_arehouse losses, using UBS’s Der;ember 5, 2008 marks, was
$470;1 13,605. Given the magnitude of the rlanaages, this disparity is not material. '

The court acc_or'd:ingly holds that UBS in_curred ]osses- in the Synth’etic'W'alrehousci of

$470,113,605 as of December 5, 2608, the date of the breach, subject to the adjustments E

discussed below:

CLO Damages

Highland does not dispute that unrealized losses are recoverable for the CLO asseits.

l
Warren's) calculations of the CLO Iosses as of December 5, 2008 are the same: Usmg |

. |
Highland’s marks, these losses were $106,157,101, (DX Demo. 12, at2)) 'Using UBS’s marks,

(Warren Testlmony, Trial Tr. at 1293.) Moreover UBS’s (Mf. Dudney’s) and nghland s (Mr

the losses were $128,848,101 . (PX Demo. 21.) Having concluded thert UBS’s damages were
properly calculated based on UBS’s marks as of December 5, 2008, the date of the breach, the
court holds that UBS incurred losses in the Cash Warehouse of $128,848,101, subject to the

* adjustments discussed below, !

Adjustments to Damages Calculation

In calculating the Syntnetic and Cash Warchouse losses, Mr. Dudney and Mr. Warren
made adjustments for the same items: carry (premiums and interest), collateral value, financing

fees, and ﬁnancing savings. Mr. Dudney’s adjustment of $79,587,557 and Mr. Warren’s -

. ad_]ustmcnt of $76 632,634 d1d not differ materially, (PX Demo. 21 ) According to Mr. Warren,
the dlfference of approxrmately $3 million is due to Mr: Warren s exclusion of the Intemal\ Swaps

in calculatmg the carry ‘(Warren Testlmony, Tnal Tr. at 1298-1299.) As the court has held that

the Internal Swaps were properly included in the damages calculation, Mr. Dudney s adjus‘tments

'will' be accepted.

!
Reducmg UBS’s damages by the adjustments the court holds that UBS sustained t(!)tal
2 !
|
[
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damages of $519,374,149 (Cash Warehouse Losses of $128,848,101 plus Synthetic Warehouse
Losses of 3470, 113 605 mmus $79,587,557). | -
OFFSETS

Offset for Post-Breactl Abpreciation In CDS Asset Value

| A central issue in this act-i_on is whether Highland is entitled to an offset against UBS’s
damages for appreciation m the value of the CDSs after the t)reach. The'partiejs. stipulated. that
UBS received post-breach termination payments net of carry on the CDSs, including the Internal
Swaps, in the amoutlt of $202,223,059. (DX 491.) It is undisputed that these payments were A
- received months and, for many of the CDSs, years after the termtnation of tlte transaction. (Ds.’s
Post-Tri'él Memo., at 10 [ackrtow[edging that UBS “!it;uida_ted the assets years leter”]; PX 335
[spreadsheet shewing termination dates for Ct)Ss through 2011].) .
Highland argues that, at the time the transaction was terminated, “frozen credit markets -
“had created a severe mismatch between the assete’ alleged market vilue a:nd their actual value
based on thetr c_ash flows.” (Ds.’s Post-Trial Memo., at 10.) Highland further argues that tJBS
was able to sell these assets for hundreds of millions of dollars more than their December 2608 _
marks and that, while UBSI is entitled to retain the sale proceeds, “it cannot ignore these monies
in calculating the harm it actuelly suffered.” (Id. at 11.) According to Highland, if disposition of
the assets after the termination is tlot considered, UBvaill teceive_ “an enormous tvindfall.” d)
UBS ackrtowledges that if a non-breachittg party obtains a benefit “because of the breach,” the . 4
benefit must be.offset against the.non—breaching party’s damages. V(Ps.’s Post-Trial Memo., at 6
[emphasis UBS’s].) UBS argues, however, that the Fund Counterparties’ breach v;fas not a but _I
for'cause of the post- -breach payments UBS received for the CDSs. (Id. at 7 ) Rather
subsequent gains that resulted from UBS ] dlsposmon of the assets were “the result of UBS s

contractual rights [to retain the assets] in the event of any termination and of its subsequent

27

27 of 40

Appx. 00171



Case 3:21-cv-00881-X Document 138-4 Filed 07/14/23 Page 110 of 122 PagelD 8753

(FTCED.__ NEW YORK COOUNTY CLERK 1171472019 04: 03 PV " I NDEX NO. 650097/2009

NYSCEF DOC. NO. 641 ' T . RECEI VED {NYSCEF: 11/14/2019

investmentstrategy.” (Id. at 14.) According to UBS, the Fund Counterparties’ proposed offset
would deprive UBS of the benefit of the bargain and result in a windfall for the Fund
Counterparties. (Id.)

.As discussed above, contract damages are intended to make “good or replace the loss

caused to a party by the breach of contract and “to place the nonbreaching party in as goch a

position as it would have been had the contract been performed. Thus, damages for breach of
contract are ordinarily ascertéined as of the; date of the breach.” (Brushton-Moira Cent. Sch.
Dist., 91 NY2d at 261.)_ ‘Further, “wheré the breach involves the deprivation of an item w*ith a
determinable market value, the market value at the time of the breaph is the measure of |

damages.” (Sharma, 916 F2d at 825 [applying New York law and citing Simon, 28 NY2d at -

' 145-146].)
The calculation of damages is also subject to thé fundamental precept that where a non-
- breaching party acquires a “benefit or opportunity for benefit . . . because of the breach, a

balance must be struck between benefit and loss” and the benefit must be offset against the non-

bfeachihg party’s damages. (Indu Craft, Inc. v Bank of Baroda, 47 F3d 490, 495 [2d Cir 1993]

[applying New York law]; accord Aristocrat Leisure Ltd. v Deutsche Bank Trust Co. Americas,

727 F Supp 2d 256, 289 [SD NY 2010] [“[1]f a victim derives a beﬁeﬁt.from the breaching
| l

party’s breach of contract, the breaching party only is responsible for the victim's net loss’j],

reconsideration denied 2010 WL 34311 32, Fertico Belgium S.A. v Phosphate Chemicals Export

Assn.. Inc., 70 NY2d 76, 84 [1987], rearg denied 70 NY2d 694 [holding, in a “cover” action
governed by the Uniform Commercial Code, that “‘[g]ains made by the injured party on ot{her

transactions after the breach are never to be deducted from- the damages that are otherwise

my

: feco(ferable, unless such gains could not have been made, had there been no breach ] [quoting 5
. Corbin, Contracts § 1041].)

28
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Here; although UBS and Hi ghland agree that any benéﬁt derived by UBS because
of the breach must be offset against its losses, neither party has cited, and the court’s own |
: researc.:h has not located, any case in which a coﬁrt has considered how to apply this
precept to a non-breaching party’s retention of assets upon a failed securitization
transaction and realization of "subsequent gains. There is, however, a substantial l;)ody of
law involving a breaching ;\Jarty,’s' fai.lure to deliver or purchase as~séts subject to
ﬂu_ctuations i.n value, in which the courts have assessed damages based on the market
value of the assets at the time of breach and have declined to consider any subsequent

increases or decreases in value of the assets. As discussed further below, the court

.. concludes that these cases are inconsistent with the offset sodght by Highland.
As the Second Circuit has explained in reviewing this body of law, New York courts
reject damage awards ;‘based, on what ‘the actual economic conditions and performance’ were in

light of hindsight.” (Sharma, 916 F2d at 826, quoting Aroneck v Atkin, 90 AD2d 966, 967 [4th

Dept 1982], lv denied 59 NY2d 601 [1983].) “They have expfi;:itly rejected the'.ulse of |
subsequent changes in vélue or proﬁtls where they would increase an award, and where the!y '
would decrease the award.” (Sharma, 916 F2d at 826 [internal citations omitted].)

In tlhe secﬁrities‘c;ontext, courts have repeatedly held that the damages for f;ilu're.
to deliver or purchase shares of stock should be based on théir market value a-t the time of
breach, and not on any subsequent increase or decrease in their value. | (Simon, 28 NY2d -
at 145-146 {where the seller breached a contract to deliver Shares, holding: “The proper
measure of daméées for breach of ;:ontract is determined by the loss sustained or gain
prevented at the time and place of breach. The rule is precisely the same whe.n the breach |

of contract is nondelivery of shares of stock”] [internal citations omitted}; Aroneck, 90

AD2d at 967 [where the buyer breached a contract to purchase shares, holding that

29
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damages should be based on market value at the time of breach, and rejecting the buyer’f
theory that the “value should be based on the actual economic conditions and

performance” of the company post-breach]; Emposimato v CIFC Acquisition Corp., §9

AD3d 418, 421 [1st Dept 2011} [quotmg Aroneck and citing Simon in holding that “[i ]n

the case of a breach of contract to sell securities, expcctatlon damages are calculated as
‘the difference between the agreed price of the shares and the fair market value at the

time of the breach’”]; Oscar Gruss & Son. Inc. v Hollander, 337 F3d 186, 197 [2d Cir

2003] [following Simon and Aroneck in a case involving the defendant’s breach of a »

contract to deliver warrants); see also Kaminsky v Herrick Feinstein LLP, 59 AD3d 1, 11-

12 [1st Dept 2008], lv denied 12 NY3d-715 [2009] [holdmg that damages for breach of

contract to deliver shares prior to an initial public offering (IPO) should be awarded
based on the value of the shares at time of the breach, not their higher value post-IPO].)

The court holds that these cases involve transactions that are analogous to

 (although far less complex than) the transaction at issue, and apply the same measure of -

damages that this court has adopted abov‘e—vname]}.', the meésure cf damﬁges based on
the market value of the assets on the date of the b'ceach. These cases accordingly govern
‘i the calculation of damages herc; The court notes, nioreo?er, thai sound réasons suppo'rt-
the app]ication— of this measure of damages without consideration of post-breach
ﬂhctuations in the value of the asscts.

As the Second Circuit reasoned, a contrary rule that would permit calculation of
damages at the time of trial “would be a two-edged sword, because courts would have to
diminish damage awards where the value of the item decreased or where losses were
encountered subsequent to the breach as well as enhance them ;where conditions improve.

However, New York courts have expressly refused to adopt this ‘wait and see’ theory of
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rdamages.” (Sharma, 916 F2d at 826.) In addition, although the court does not adjust for
change-s in the; value of the shares when calculatir.lg damages according to the date of
breach rﬁeasure, the parties themselves can protect against changes in value by hedging
or acquiring sharés ir; the market. As the Second Circuit further reasoned: “To be sure,
uncertaintiés about the fu'ture and lack of perfect information may cause an asset to be

. under- or over-valued at any particﬁlarrtir_ne. At that tiﬁae, however, either party has an
opportunity to fledge according to his or her judgment about the future stream of
income,” (Sharma, 916 Féd at 826; see also Simon, 28 NY2d at 146 [where the seller
breached a contract to deliver shares, reasoning that *[i]f ﬁ]aintiﬂ“ .were anxious to own
the shares rather thanlobtain their value, he was free to purchase them in the market. His
cause pf action should not and may not be converted into carrying a market ‘call’ or
‘warrant’ to acquire the stock on demand if the price rose above its value as reflected in
his éapse of action™].)

The court further holdg tﬁat application of thé date of breach measure of darr;ages,

- without adjﬁst’ments for fluctuations in.the value of the assets, will serve the objective of
putting UBS in the position it wéuld have been in had the contract been performed. 'If the
.securitization had closed, UBS would have been entitled, under the express terms of the
SWA, to novate to the Issuer its positions as protection seller on all o_f the eligible Knox
CDSs. (SWA § 5[B][1].) As aresult of the brgach, UBS was force;d to assurﬁe a
substantial risk of ioss under the CDSs that would have been novated to the Issuér had the
closing occurred. As discussed ébove, the los;s in market value of the retained CDSs as of
the date of breach was determined using the mark-to-market mgthodology. More
specifically, as confirmed by both UBS’s and Highland’s experts, the mark-to-market

losses calculated as of the date of breach represent the cost to UBS to exit the CDSs—
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that is, the payments to be made to third-parties so that they would btake on, and UBS
coﬁld ext.;icate itée[f from, the.risk. (Wafren Testimony, Trial Tr. at 1304-1306; budney
Testimony, Trial Tr. at 894-895.) A damage award for these mark-to-market losses will
therefore compensate UBS for ‘the exposure té risk that it would not have faced had the
contract been performed. - |

To the extent that Highland contends that a damage award is not appropriate for these
mark-to-market losses because the losses were not A'realize'd, the -court rejects th‘at.cdntent.ion. The

damage award is appropriate,‘notwithstar}ding that the losses were not realized, because, as held

above, the contract affords UBS the right of recovery for such losses. (See CDO Plus Master

Fund I..-,td‘. v Wachovia Bank, N.A., No. 07 Civ.. 11078 [LTS], 2011 WL 4-526132, *2 [US Dist Ct
SD NY, Sept. 29, 2011] [reasoniﬁg that, whell'e. the contractual deﬂnitio-n of loss for the purpose
of calculating damages d%d not require the CDS protection buyer to sustain “actual loss,” “[t]he
"absence of an actual loss 0n= a Reference Obligation transaction, thus, is not a barrier to [the-
protection buyer’s] recovery. . .”’] [emphasis in original].)
The court further holds that the record aoes .not support Highland’s contention that
_ UBS’s post-breach gains were reéiized Mm_é o_fAthe breach, and fhat this case thereforé '
falls un.der the line of authority that réquires an offset for such xf.g,.ains. Highland in effect -
contends that because UBS retained the CDSs as a resﬁlt of the breach, it also realized the

post-breach gains because of the breach.!® That conclusion does not follow. As held

**In so holding, the court rejects UBS’s contention that it would have been entitied to retain the CDS assets,
regardless of the Fund Counterparties’ breach, because the Agreements would have terminated in any event as of

. March 14, 2009, at which point UBS would have had the contractual right to retain the assets. (Ps.’s Post-Trial
Memo., at 8.) This assertion is not only specutative but ignores that UBS did in fact acquire the right to retain the
assets upon the Fund Counterparties’ breach of the Agreements as a result of their. failure to meet the third collateral
call. For the reasons discussed in the text, however, the court cannot accept ngh]and s further contention that UBS
realized gains on the retained CDSs because of the breach '
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. above, UBS had a contractual right to retain the CDSs upon the termination of the .
-transaction based on the Fund Copntérpanies’ breach of the-SWA by failing to meet the
collateral cl,all; The SWA does not contai.n any provision that limited UBS’s diiscretion as
to when to dispose of the assets after termination. Rather, as UBS persuasively argues,
the gains realized as a resu!t of the post-breach disposition of assets were attributable nét
to the breach itself but to UBS’s assdmbtion of t‘he risk of loss on the CDSs and its -

investment strategy as to when to dispdse of them based on its assessment of the market.

(See G & R Corp. v American Sec. Trust C;)., 523°F2d 1164, 1175 [DC Cir 1675]
[h_olding that while the transfer of pro'perty to t-he plaintiffs was cau.sed by the defendant’s
,bréach, the profit realized by the .plai\ntiffs from a pést-breach sale was not “caused by the
breach” but was “attributable to the [plai.ntif’fs’] decision to hold [the property] until [its]
condition and the mal;ket were favorable for salé”].)

Nor does Highland successfully ar‘gue that the gains realized by UBS on the post-breaeh
disposition of the assets miist be offset under general principles; which require a party who
suffers damage;s as a result of another’s breach éd take rea;onable steps to mitigate its damages.
(See Ds.’s P(;st-Trial Memo., at 5-9.) Highland cites cases requiring mitigation in connection

“with the purchase and sale of securities and transactions in other markets. (See e.g- Drummond v

Morgan Stanley & Co._, Inc., No. 95 Civ. 2011 [DC), 1996 WL 631723, * 2-3 [US Dist Ct SD
. NY, Oct. 31, 1996] [holding that where the buyer'brehched a contract to purchase sec‘urities, the

seller must take steps to mitigate its damages by selling the securities within “a reasonable period

of time”]; Saboundjian v Bank Audi (USA), 157 AD2d 278, 284-285 [1st Dept 1990} [holding
. that where a broker failed to execute a customer’s speculative currency exchangé order, the
customer was required to direct execution of the trade “within a reasonable time after he learned

-that it had not been effected earlier”].)’
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These cases are inapposite, as tt;e SWA affords UBS the contractual right io retain the
securities upon the Fund Counterparties’ br.each. Ironically, although pui’porting to rely on these
cases, which in fact reqﬁire that the non-breaching party ‘mitigate within a reasonable period of
time, Highland argues not that UBS \;\ias required to disﬁose of the CDSs withiﬁ a reasonable
period of time after the breach but that it was required to hold them for months aﬁd, i;ldeed,'
years, until the mérket imp‘roved. Highland thus asserts that UBS reésonably fnitigated by
“holding (as opposed to fire selling) fully performing interest and premium-be;ring assets in the
face of a dysfunctional market: . ,” and that “UBS’s mitigation was not only reasonable, buf
required by law.” (Ds.’s Post-Trial Memo., at 7.) Put another way, Highland does not identify a .
'speciﬁc‘date or dates by which UBS was required to mitigate. To the contrary, without citation
to any 'légal authority, Highland argues that UBS was required to hold the assets for an indefinite
period, until the ma;'ket improved, to minimize its Josses, |

The mitigation cases provide no support for Highland’s assertion that UBé’s disposition,
months anc.i' years after the breach; o'f as_sgts that it had a cc;ntr'actual right'to retain, constitutes
mitigation.° R'z;ther, in claiming that it is entitled to “offsets” for the post-breach gains realized
by UBS, Highlénd appears in effect to advance a measure of damages that is patently
inconsistent with the fundamental tenet of the date o'f breach measure of damages—namely; that

-a non-breaching party’s damages for assets with a determinable market value must be calculated

¥ Nor does Highland cite any other autherity that supports its claim that it is entitled to offsets for post-breach gains
" realized by UBS. Cases in which a party has a duty to cover (see e.g. Fertico Belgium S.A. v Phosphate Chemicals
Export Assn., Inc., 70 NY2d 76, supra) are inapposite, given UBS’s contractual right to retain the CDSs upon the .~
breach. Cases in which a party is on both sides of a securities transaction are factually dissimilar. (See Arisiocrat
Leisure Ltd. v Deutsche Bank Trust Co. Americas, 727 F Supp 2d 256, supra [where the plaintiff company breached
a contract affording the defendant bondholders the right to convert their bonds to the company's stock, and the
bondholders held open existing short positions in the company’s stock on which they realized post-breach gains, the
company was entitled to an offset]; see also Minpeco, 8.A. v Conticommedity Servs.. Inc, 676 F Supp 486, 490 .
[SD NY 1987] [holding that the plaintiff’s losses on short futures positions on silver as a result of the defendants’ !
manipulation of the market were required to be offset by the plamt:f‘f‘s proﬁts on physical silver positions also then !
held by the plaintiff].) ' ‘
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at the date of breach, not based on hindsight, and that neither party can select the date on which
the damages calculation will be most favorable to it. Thus, a non-breaching buyer cannot select
the date on which the assets “had their highest value or a period of time that was proﬁtable but
that excludes periods when losses occurred.” (See Sharma, 916 F2d at 826.) Similarly, a
breaching buyer cannot avoid or reduce the damages caused by its breach by invoking post-
breach decreases in the value of the assets. (See id.)
The court accordingly holds that Highland’s request for an offset for UBS’s post-breach
gains from the disposition of the CDSs must be denied.
Offset for Rigiﬁ of First Refusal Counterclaim
Highland Capital Management, L.P. (Highland Capitalj seeks judgment on its first
counterclaim against plaintiff UBS Securities LLCfor breach of the Cash Warehouse Agreement
provision affording it the right to purchase CLO assets in the event UBS elected to retain such
assets upon the termination of the Agreement. Section 5 (A) of the CWA provides that in event
of failure to close, “UBS shall be authorized (but not required) to sell each Collateral Obligation
then in the Warehouse Account in accordance with the Liquidation Procedures.” The Liquidation
Procedures set forth in section 7 (A) of the CWA provide in pertinent part:
“If any Collateral Obligation is to be sold, UBS shall have the right
to direct such sale on such terms and in such manner and at such
time that it deems appropriate in its sole discretion. UBS may, in
its sole discretion, elect to retain any such Collaieral Obligation or
to sell such Collateral Obligation to one of UBS’s Affiliates in
which event, for purposes of determining Net Collateral Gain and
Net Collateral Loss, such Collateral Obligation shall be deemed to
have been liquidated at a price equal to its Market Value. To the
extent that UBS in its sole discretion elects to retain such
Collateral Obligation, the Servicer will have the right to purchase
such Collateral Obligation at its Market Value.”
Section 7 (A) further providés that if UBS elects to sell CLOs upon termination, “the Servicer

will have the right to bid for and purchase such Collateral Obligation at a purchase price equal to
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~ the highest third party bid received by UBS for the purchase of such Collateral Obli gatioin.”
_It s ﬁhdiSputed that Highland Capital notified UBS that it sought to purchase sixTof the
CLOs with a bid price of $1.9 million énd a notional value of $44 million, but that it sou:ght to
provide the funds for the purchase, and to éettle‘the trades, in the name of oné of its afﬁliiates,
CLO Value Fund.‘ (Ds.’s Findings, § 21.} UBS declined to agree to the sale to the Highlsind
Capital affiliate. (Id.; DX 72; PX 292.) ‘ |
The court is unpersuaded that a Highland Capital affiliate had the right;‘uhder the ;CWA, J
to purchase the CLOs. Section 7 (A), which éovems the disposition of the CLO assets up!on
termination, expressly affords one UBS Affiliate the right to purchase CLOS. In contrast,!this
Section affords the. right to purchase only to the Servicer, and not to any other Highiand ehtity.
The Servicer is defined as Highland Capital Management, L.P. (CWA, First Paragraph.)- E
Reading the CWA as a ;\ihéle, the court further finds that no other provision modifies or is!
inconsistent with this limitation. On the chntrary, where the acts of Highland Capital ’; Afhliato:s
were implicated,- the CWA expressly referred to the Affiliates. (CWA, § 13 [B] [limiting the |
liability. of the “Servicer” “for any acts or omissions by the Servicer or any Affiliate of thei
Servicer, or any of their directors, hﬁicers, members, aéents, equity holders [and others] uhder or

. . b
in connection with this Agreement, or for any decrease in the value of the Collateral Portfolio

. )2' The court accordmgly holds that the CWA unamblguously provides that the rlght to

purchase retained CLOS is limited, among the Highland entities, to nghland Capital.

-
In view of this holding that the CWA is not ambiguous with respect to Highland’s post-

I
2! The parties to the transaction knew how to afford rights to purchase assets to Affiliates of the Servicer. Thé SwaA
provides that if the closing fait§ to occur, UBS may, with the consent of the related counterparty, novate CDSs “toa’
third party or to the Servicer (or any Affiliate of the Servicer designated by the Servicer). .. .” (SWA §6 [A] ) The
.omission from the CWA of authorization to Affiliate(s) of the Servicer to purchase CLOs is therefore notable,
Moreover, Highland Capital does not claim that the concerns—regulatory and other—that are implicated in novaung
CDSs are comparable to those in selling CLOs.
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termination right to purchase CLOs, the court rejects Highland’s contention that the cour;t should
consider evidence allegedly showing that UBS an& Highland Capital had a prior course of

conduct in which UBS permitted Highland Capital to settle trades “ét its fqnd level.;’ (Ds.’s
Findings, {1 80-81.) Parol evidence of course of conduct is not admissible to dénstfue ar

unamblguous contract. ‘(See e.g. Slglsmondl v Queens Transit Com 38 AD2d 71,73 [2d Dept

1971] affd no opinion 32 NY2d 745 []973] Evans v Famous Music Corp 1 NY3d 452,459

[2004].)

The court further notes thht even if Highland Capital could recover on its t:oun?erclaim,
the damages it seeks are not recoverable. Highland Capital seeks a ﬁhding that because the
CLOs continued to p;erform until maturity, “it would have profited $46 million™ if it had 'b|ecn
permitted to exercise its right‘of first refusal to purchase the CLOs. (Ds.’s Find.ings, 9 Sé;!DX .
Demo. 9.) 'As Highland Ca’pihal acknowledges, however, the market value of the CLOS. at lthe
time of breach was 51,934,214 (DX D‘emo. 9.} The ‘me.asure of damages, as explained ab]rove in
connection with Highland Capital’s claim for offsets against UBS’s‘damages, is the market value

of the assété as of the date of breach, not the increase in their vhlue in the indeﬁnife future.}

- Offset for Unjust Enrichment

Highland Capital also seeks judément on its second counterclaim alleging that UBSI was
unjustly ermched by its failure to permit nghland Capltal, through its affiliate CLO Value Fund,
to purchase the Collateral Obhganons upon termination. ThlS claim for unjust enrichment is not

'mamtamable as the nght to purchase is governed by contract—the CWA, (See generally appas

v.Tzolis, 20 NY3d 228, 234 [2012], rearg denied 20 NY3d 1075 [2013]; Clark-Fltzpr:ttrlol(= Inc. v

Long Is. R.R. Co.,-70 NY2d 382, 388-389 [1987].)

Y

1

Offset fo‘r Settlements with Highland Affiliates ‘
37 - i

|

‘37 of 40

Appx. 00181



Case 3:21-cv-00881-X Document 138-4 Filed 07/14/23 Page 120 of 122 PagelD 8763

(FTCED._NEW YORK COUNTY CLERK 1171472019 04:03 PV I NDEX NO. 650097/ 2009

NYSCEF . DOC. NO. 641 . RECEI VED|NYSCEF: 11/ 14/ 2019

Highlaqd dlso requests an offset for settlements V;Nith three Higilland Affiliates—Highland -

Credit Strategies Master F Lmd, L.P. (Credit Strategies), Highland Crusader Offshore Partners,
LP (Cfusader Offshore)}, aLnd Highland Crﬁsader Holding Corporation (Cruéader Holding) a

, (collecti;rely, the Settling Highlarid Aﬁiliates). Credit Strategies anld Crusader Offshore were

defendants in this action. UBS asserted its fraudulent conveyance cause of action against them

as well as all of the other defendants. (Second Am Compl,, Fifth Cause of Action.) Crus!ader
Holding was a defendant in a separate éomplaint, which asserted a fraudulent conveyanc% cause

of action against it. (UBS Secs. LLC v Highland Crusader Holding Corp., Sup Ct, NY CLunty,

Index No. 652646/1 1, Compl., First Cause lofAction; Ps.’s Letters, dated July 21, 2015

[N%[SC'EF Doc. No. 397]; Jan. 7, 2016 [NYSCEF Doc. No. 398].)> This court biﬁrcated the trial -

of this action, directing that it would first hold a bénch trial on the breaéh of con'tract claims,

which were triable by the court and are the subject of this decision, and that the fraudulent

- conveyance and 6ther clatms, which are triable by a j‘ury, V\'fould be heard su.bsequently. (1\:/lay 1,

2018 Decision on the Record [NYSCEF Doc. No. 494].)
The parties aispute whether the confidential settlements (DX 76 id and DX 77 id) rl'nay be

considered in this action. ..They'also- dispute whether the settlements may be oﬁ’"set, pur_sl.ua nt to

statute or case law, against the damages awarded by this decision to UBS agarnst the Fund

Counterpérties on the breach of contract causes of action. (See Ps.’s Post-Trial Memo., at 14-21;

|

| Ds.’s Post-Triél Memo.; at A15-19, 21-24.) .
Even assunﬁng, without dec.iding, that the damages may be shbject to offset by the
settlements, the détermination of whether or to what extent the offset should be allowed m|_|st
await _determinati‘on of the jury trial. the an offset for a settlement is so‘ught,‘ “the damages ‘

against which the settlement is sought to be applied should be determined so a proper

comparison can be made between them and the damages covered by the settlement.” (Carter v.

1

|
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State of New York, 139 Misc 2d 423, 429 [Ct Cl, 1988], affd 154 AD2d 642 [2d Dept 1989];

- accord Moller v North Shore Univ. Hosp., 12 F3d 13, 16 [2d Cir 1993} applymg New York

~

law] ) o

Here, Highland argues that the causes of action against the settling defendants are

“wholly derivative of its breach-of-contract claims against the Fund counterparties.” (Ds.’s Post-
Trial Memo., at 16.) UBS persuasively argues, in opposition, that the fraudulent conveyz}.nce

causes of action seek relief in addition to compens‘atory damages, including imposition of a

constructive trust and punitive damages. (Ps.’s Post Trial Memo, at 22-24; Second Am. Lompl
‘at 57-58.) Moreover, the damages, if any, that w1ll be awarded agamst the Fund Counterganles
and Highland Capital on the fraudulent conveyance cause of action remain to be determined at
the jury trial. On this reC(;rd the coﬁrt accordingly cannot comp&e the settlements with the
fraudulent conveyance damages. - Nor is there any basis fof the court to determine the extent to

which the settlements cover the same damages, or damages that overlap with, the breach of °

contract damages awarded to UBS against the Fund Counterparties by this decision. The
determination of the offset issue will therefore be deferred pending t:h'e Ijury trial. As it apqears,

however, that Highland may be entitled to an offset for so.me or all of the settlement amour'ﬂs, the
‘court will stay enforcem’ént,' to the exterit of the 'se,nlement amount (370.‘5 million), of the
judgmept to be awardea to UBS against the Fund Counterpanies for the damages for breach of

contract.

Conclusion

UBS is entitled to damages for $51 9,374,149 on the third and fourth causes of action _
against thevlj’undlCoumerparties for breach of the Cash Warehouse and Synthetic Warehous‘el: '
Agreements. Enforcement of the judgment for this amount will be stayed up to $70.5 millicim,

the amount of the settlements with the Settling Highland Affiliates.
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ORDER
It is hereby ORDERED that the pa‘rti'es shall meet and confer with a view to reacﬁing
agreement on the form of the judgment, including but not llimited to the Allocation Percentages
of CDO Fund and SOHC, and the award of interest. If the parties- are unable to reach such
agreement they shall promptly settle judgment; and it is further
ORDERED that this decision shall be filed under seal for ten busmess days from the date
hereof to afford the parties the opportunity to confer and to adwse the court as to whéther there is
any information in the decision which is claimed by any party to .be confidential. The parties
shall, within five bueiness days of the date hereof, submit a joint letter of no more than three
pages, advising the court of their positions on this issue. The letter should be accompanied by a
joint copy of the decision, high]ighting' the portion(s) of the decision wh_ich each party claims is
confidential and should be redacted in the decision that will be publicly filed; and it is further
ORDERED that the parties shall telephone the court on a conference call within five
business days of the date hereof (ata seeciﬁc date and time to be arraﬁged with the Clerk of Part
60) to discuss the ebove confidentiality issue as well as the jury trial phase of this action. The
parties should be prepared to address whether, or to what extent, the jury trial may proceed in
light of Highland Capital’s filing of a ban‘kruptcy petition,? - N
- This conseitutes the deciston and order of the court. | |
Dated: New York, New York

November 14,2019 , % .

MARCY FPRYEDMAN, J.S.C.

22 By letter dated October 17, 2019 (NYSCEF Doc. No. 640), counsel (Reid Collins & Tsai LLP) for Highland
Capital, the Fund Counterparties and other Highland defendants, advised the court of Highland Capital’s bankruptcy
filing, and represented that the automatic stay does not preclude decision of the causes of action against the Fund
Counterparties or the counterclaim by Highland Capital. This letter sought to reserve defendants’ pOSlllOl’l onthe
effect ofthe bankruptey filing on subsequent proceedings in this action.
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Claim #191 Date Filed: 6/26/2020

Fill in this information to identify the case:

Debtor Highland Capital Management, L.P.

Northern District of 1€Xas
(State)

United States Bankruptcy Court for the:

Case number ~_19-34054

Official Form 410
Proof of Claim 04/19

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503.

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments,
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available,
explain in an attachment.

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571.

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received.

Identify the Claim

1. Who is the current
creditor?

UBS AG, London Branch
Name of the current creditor (the person or entity to be paid for this claim)

Other names the creditor used with the debtor

2. Has this claim been Tl No
acquired from

someone else? [ Yes. Fromwhom?

3. Where should Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if
notices and different)
payments to the See summary page

creditor be sent?

Federal Rule of
Bankruptcy Procedure
(FRBP) 2002(g)

Contact phone  212-713-3432 Contact phone
Contact email suzanne.forster@ubs.com Contact email

(see summary page for notice party information)
Uniform claim identifier for electronic payments in chapter 13 (if you use one):

4. Does this claim No
amend one already
filed? D Yes. Claim number on court claims registry (if known) Filed on
MM / DD / YYYY
5. Do you know if D No
anyone else has filed
a proof of claim for Yes. Who made the earlier fiing? ~UBS Securities LLC - this is a joint litigation claim, see
this claim?
Official Form 410 Proof of Claim

page 1
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L Hl Give Information About the Claim as of the Date the Case Was Filed

6. Do you have any number No
you use to identify the
debtor? D Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor: _

7. How much is the claim? $ 1,039,957,799.40 . Does this amount include interest or other charges?
D No

D Yes. Attach statement itemizing interest, fees, expenses, or other
charges required by Bankruptcy Rule 3001(c)(2)(A).

8. What is the basis of the Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card.
claim?
Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c).

Limit disclosing information that is entitled to privacy, such as health care information.

Litigation - See attached addendum

9. s all or part of the claim No

secured?
D Yes. The claim is secured by a lien on property.

Nature or property:

D Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of
Claim Attachment (Official Form 410-A) with this Proof of Claim.

D Motor vehicle

D Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien
has been filed or recorded.)

Value of property: $
Amount of the claim that is secured: $
Amount of the claim that is unsecured: $ (The sum of the secured and unsecured

amount should match the amount in line 7.)

Amount necessary to cure any default as of the date of the petition: $

Annual Interest Rate (when case was filed) %

O Fixed

D Variable

10. Is this claim based on a No
lease?

D Yes. Amount necessary to cure any default as of the date of the petition. $

11. Is this claim subject to a T
right of setoff? No

[ Yes. Identify the property:

Official Form 410 Proof of Claim
page 2
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

E No
D Yes. Check all that apply: Amount entitled to priority

Domestic support obligations (including alimony and child support) under
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B).

D Up to $3,025* of deposits toward purchase, lease, or rental of property
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). ¢

D Wages, salaries, or commissions (up to $13,650*) earned within 180
days before the bankruptcy petition is filed or the debtor’s business ends, ¢
whichever is earlier. 11 U.S.C. § 507(a)(4).

D Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). $
D Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). $
D Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. $

* Amounts are subject to adjustment on 4/01/22 and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

No

oo

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in
the ordinary course of such Debtor’s business. Attach documentation supporting such claim.

$

Sign Below

The person completing
this proof of claim must
sign and date it.

FRBP 9011(b).

If you file this claim
electronically, FRBP
5005(a)(2) authorizes courts
to establish local rules
specifying what a signature
is.

A person who files a
fraudulent claim could be
fined up to $500,000,
imprisoned for up to 5
years, or both.

18 U.S.C. §§ 152, 157, and
3571.

Check the appropriate box:

D | am the creditor.

| am the creditor’s attorney or authorized agent.

D | am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004.

D | am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005.

| understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt.

| have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct.

| declare under penalty of perjury that the foregoing is true and correct.

06/26/2020
MM / DD / YYYY

Executed on date

/s/Asif Attarwala

Signature

Print the name of the person who is completing and signing this claim:

Name Asif Attarwala
First name Middle name Last name
Title Associate
Company Latham and Watkins LLP
Identify the corporate servicer as the company if the authorized agent is a servicer.
330 North Wabash Ave., Suite 2800, Chicago, IL, 60611
Address
Contact phone 312-876-7667 e, ahhe ,

Official Form 410

Proof of Claim
page 3
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KCC ePOC Electronic Claim Filing Summary

For phone assistance: Domestic (877) 573-3984 | International (310) 751-1829

Debtor:

19-34054 - Highland Capital Management, L.P.
District:

Northern District of Texas, Dallas Division

Creditor:
UBS AG, London Branch
UBS Securities LLC, Attn: Suzanne Forster
1285 Avenue of the Americas

New York, New York, 10019

Phone:
212-713-3432
Phone 2:

Fax:

Email:
suzanne.forster@ubs.com

Has Supporting Documentation:
Yes, supporting documentation successfully uploaded
Related Document Statement:

Has Related Claim:
Yes
Related Claim Filed By:

UBS Securities LLC - this is a joint litigation claim, see
attached addendum

Filing Party:
Authorized agent

Disbursement/Notice Parties:
Latham and Watkins LLP
Andrew Clubok
555 Eleventh Street, NW

Washington, D.C., 2004-1304

Phone:
2026373323
Phone 2:

Fax:

E-mail:
andrew.clubok@lw.com

Other Names Used with Debtor:

Amends Claim:

No
Acquired Claim:
No
Basis of Claim: Last 4 Digits: Uniform Claim Identifier:
Litigation - See attached addendum No
Total Amount of Claim: Includes Interest or Charges:
1,039,957,799.40 Yes

Has Priority Claim:

Priority Under:

No
Has Secured Claim: Nature of Secured Amount:
No Value of Property:
Amount of 503(b)(9): Annual Interest Rate:
No
Based on Lease: Arrearage Amount:
No Basis for Perfection:
Subject to Right of Setoff: Amount Unsecured:
No

Submitted By:

Asif Attarwala on 26-Jun-2020 5:17:47 p.m. Eastern Time
Title:

Associate
Company:

Latham and Watkins LLP
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Optional Signature Address:
Asif Attarwala
330 North Wabash Ave.
Suite 2800

Chicago, IL, 60611

Telephone Number:
312-876-7667

Email:
asif.attarwala@lw.com

[\/N- EQEQARCNCANEEA2CN22AE1CE7N215Q5 |
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
)
In re: ) Chapter 11
HIGHLAND CAPITAL MANAGEMENT, L.P.,! ; Case No. 19-34054-sgj11 (SGJ)
Debtor. g
)

ADDENDUM TO PROOF OF CLAIM FILED BY
UBS AG, LONDON BRANCH

1. UBS AG, London Branch hereby submits this addendum to its proof of claim

(together, the “Proof of Claim”) against Highland Capital Management, L.P. (the “Debtor”) in

the above-captioned chapter 11 case (the “Chapter 11 Case”™).

2. UBS AG, London Branch and UBS Securities LLC (together, the “Claimant” or
“UBS”) each have claims against the Debtor and each is filing a proof of claim in this Chapter 11
Case. Because their claims arise from the same set of factual events, including the same failed
transaction, misconduct involving the Debtor and its affiliates, and subsequent litigation, the UBS
claims overlap and their proof of claim forms and addendums are substantially the same.

3. This addendum is attached to, incorporated into, and constitutes an integral part of
Claimant’s Proof of Claim against the Debtor. Claimant files this Proof of Claim under
compulsion of the Order (I) Establishing Bar Datesfor Filing Claimsand (I1) Approving the Form
and Manner of Notice Thereof [Docket No. 488], as extended by the Joint Stipulation and Order

Extending Bar Date[Docket No. 547] and modified by the Order Denying UBS sMotion for Relief

The Debtor’s last four digits of its taxpayer identification number are 6725. The headquarters and service address
for the Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.

Appx. 00191
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from the Automatic Stay to Proceed with State Court Action [Docket No. 765], solely for the
purpose of asserting Claimant’s claims against the Debtor, as more particularly described and
subject to any limitations set forth below.

Factual Background

A. The Knox Transaction
2. Claimant’s claims arise out of a failed transaction dating back thirteen years ago

and the state court action (the “State Court Action”) that followed between Claimant, the Debtor,

Highland CDO Opportunity Master Fund, L.P. (“CDO Fund”) and Highland Special Opportuni-

ties Holding Company (“SOHC”) (together with CDO Fund, the “Fund Counterparties,” and

the Fund Parties and the Debtor collectively, “Highland™), among other parties.’
3. In early 2007, Claimant and Highland agreed to pursue a complex form of securit-

ization transaction known as a “CLO Squared” (the “Knox Transaction”). (Ex. B, Decision at

2.) The purpose of the Knox Transaction was to acquire and securitize a series of collateralized
loan obligation (“CLQ”) securities and credit default swap (“CDS”) assets (the “Knox Assets”).
To that end, the Debtor agreed to be the “Servicer” of the Knox Transaction, and as such was
responsible for identifying the specific CLO and CDS assets to be securitized. Claimant agreed to
finance the acquisition of the CLO and CDS assets identified by Highland. Claimant would then

hold, or “warehouse,” the assets until the securitization was completed (the “Knox Warehouse”).

Under this arrangement, Claimant financed the acquisition of $818 million in Knox Assets. (1d.)

The procedural history of the State Court Action is incorporated by reference, but is voluminous. The operative
Second Amended Complaint and Phase I Decision and Order are attached as Exhibit A and Exhibit B, respec-
tively. Additional pleadings and orders can be found on the State Court docket for Index No. 650097/2009 or by
contacting Claimant’s counsel. Claimant reserves the right to file a copy of additional pleadings or orders with
this Court.
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4. The parties’ first attempt at the Knox Transaction was not completed successfully
and the relevant agreements expired in August 2007 without the contemplated securitization hav-
ing occurred. (ld. at 3.) Rather than end their relationship, however, Highland and Claimant con-
tinued to consider the possibility of pursuing the contemplated securitization in 2008 under re-
structured versions of the prior agreements. Highland and Claimant always understood that—if
the securitization were not successful—the Fund Counterparties would be obligated to pay Claim-
ant for 100% of the losses on any CLO or CDS assets that been acquired and warehoused for the
securitization. In order to convince Claimant to agree to enter restructured versions of those agree-
ments and to finance the acquisition of the CLO and CDS assets, Highland assured Claimant that
the Fund Counterparties had sufficient assets to cover any losses. It did so by providing Claimant
with false, incomplete, and otherwise misleading information concerning the Fund Counterparties’
finances and assets. (Ex. A, Compl. 9 47-61.)

5. In addition, Claimant specifically conditioned its agreement to enter the restruc-
tured agreements on the Fund Counterparties’ ability to post an additional $70 million in cash and

securities as collateral (the “Initial Restructuring Collateral”), in which Claimant would hold a

security interest. (Id. 9 56-59; Ex. B, Decision at 3.) Highland assembled $70 million in such
Initial Restructuring Collateral. But what Highland did not tell Claimant—and what is now clear
was omitted on purpose—was that the Fund Counterparties did not own all of the Initial Restruc-
turing Collateral they were expected to post. Instead, to meet this obligation, the Debtor exercised
its control over other Highland affiliates, transferring and redirecting assets from such other enti-

ties that it controlled to assemble the Initial Restructuring Collateral. (Ex. A, Compl. 9 56-59.)

Appx. 00193
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6. Similarly, while negotiating the restructured transaction, Highland provided Claim-
ant with financial reports and statements that contained materially false and misleading infor-
mation and omissions concerning the financial condition of the Fund Counterparties. (Id. 99 47-
52.) The Debtor itself had prepared these financial statements and knew they contained material
misstatements. (ld. 99 48-50, 54.) Among other things, Highland misrepresented the amount of
cash held by CDO Fund. (ld. 9 52.) Highland also failed to disclose that many of the assets on
the Fund Counterparties’ financial statements already had been encumbered. (1d. 451, 53.) These
misrepresentations not only evince a specific intent by Highland to induce Claimant into entering
the restructured agreements, but a longstanding willingness to prevent Claimant from ever recov-
ering the amounts owed under the parties’ proposed agreements in the event the Knox Assets suf-
fered any losses. In addition, these events show the Debtor’s singular control over—and ability to
move—assets from one Highland affiliate to another at will.

7. Based on Highland’s material misstatements and omissions, Claimant agreed to
pursue the restructured transaction and once more attempt the securitization, and the parties exe-
cuted three new written agreements: an Engagement Letter, a Cash Warehouse Agreement, and a

Synthetic Warehouse Agreement (collectively, the “Warehouse Agreements”). (See Ex. B, De-

cision at 3.) The Engagement Letter was executed by Claimant and the Debtor; the Fund Coun-
terparties were not parties to the Engagement Letter. (Ex. A, Compl. §62.) The Cash Warehouse
and Synthetic Warehouse Agreements were executed by Claimant and the Debtor, along with the
Fund Counterparties. (Id. 99 64-65.)

8. As described above, Claimant agreed to finance the acquisition of the CLO and
CDS assets that the parties planned to securitize. In so doing, the key risk Claimant faced was the

possibility that the Knox Assets would lose value while securitization was pending. To address
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this risk, Claimant and the Debtor agreed in the Engagement Letter that the Fund Counterparties
would bear this risk. Notably, at the time, the Debtor was the Investment Manager to the Fund
Counterparties under agreements that gave the Debtor total control over those entities. (Ex. A,
Compl. 9 24, 26.)

9. The Warehouse Agreements reiterated that the Fund Counterparties (as controlled
by the Debtor) would bear the risk, specifying that if the Knox Assets lost value while securitiza-
tion was pending, the Fund Counterparties “will in aggregate bear 100% of the risk” for the Knox
Assets—with CDO Fund bearing 51% of any losses and SOHC bearing the remaining 49%.

10.  To further protect Claimant in the event that the Knox Assets lost value, the Ware-
house Agreements provided for recurring measurements of mark-to-market losses on all assets in
the Knox Warehouse and required the Fund Counterparties to post collateral in the event the Knox
Assets lost a set amount of value. Specifically, the parties agreed that the Fund Counterparties
would post an additional $10 million in collateral for each $100 million in losses to the overall
value of the Knox Assets. (Ex. B, Decision at 4.)

11.  In September and October 2008, amid the global economic recession, the value of
the Knox Assets dropped by $100 million, twice. Thus, Claimant twice exercised its contractual
right to demand additional collateral. And twice Highland posted the required collateral. (ld.)
Although the Warehouse Agreements specified that it was the Fund Counterparties who would
post collateral, the Debtor moved assets around from other entities it controlled to make the first
two collateral calls (without disclosing this practice to Claimant). (Ex. A, Compl. §79.) On or
about November 7, 2008, Claimant issued a third margin call, because the value of the Knox Assets

suffered additional losses of $200 million (bringing the aggregate losses to over $400 million).
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(Ex. B, Decision at 4.) This time, Highland refused to provide the additional collateral required
under the Warehouse Agreements.

12.  Highland’s default on Claimant’s third margin call triggered a termination event
under the Warehouse Agreements. (Id.) On December 5, 2008, Claimant gave Highland formal
notice of default and demanded the Fund Counterparties pay Claimant for 100% of the losses
incurred on the Knox Assets—which had, by then, grown to over $520 million.

13.  There is no question that the Debtor knew the Fund Counterparties were liable for
the losses under the Warehouse Agreements. Indeed, the Highland officer who executed the Ware-
house Agreements admitted under oath that, “as of the end of the year 2008,” Highland knew that
the Fund Counterparties owed Claimant “hundreds of millions of dollars in connection with the
Knox Warehouse Agreements.” (Travers Dep. at 261:8-20).) But rather than paying Claimant
what it was owed, the Debtor, with Mr. Dondero at the helm, “devised a strategy to delay the
resolution of that obligation [to pay Claimant] for as long as possible.” (Id.) To that end, Highland
devised and subsequently deployed a multifaceted strategy—one that would last for many years
thereafter—to intentionally frustrate and prevent Claimant from recovering any of the amounts
that both the Debtor and the Fund Counterparties knew were rightfully owed to Claimant under
the Warehouse Agreements.

14. First, the Debtor directed the Fund Counterparties to withhold any payment to
Claimant—a position that the Fund Counterparties maintained (again, under the specific direction
of the Debtor) for more than a decade. (Seeid.) The Debtor did so not only with the specific
knowledge that the Fund Counterparties owed hundreds of millions of dollars to Claimant for the

losses on the Knox Assets, but with the knowledge that Claimant would come seeking payment
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for such losses and, in particular, to look toward any and all collateral owned by the Fund Coun-
terparties as one source of payment. As one of Highland’s officers stated an internal email to Mr.
Dondero in an internal email dated January 16, 2009: “[UBS] is going to be calling [] today asking
for all additional collateral that cdo and sohc have left to cover the obligation left by the knox
transaction.” But rather than turning over the collateral in question to Claimant or, at the very
least, securing such assets so that they could be used to pay Claimant, the Debtor directed the Fund
Counterparties to withhold such assets and payments from Claimant: “[T]hey can see us in court
for their additional collateral.” True to that promise, even after Claimant filed suit and laid out the
amounts due under the contracts, the Debtor forced the Fund Counterparties to launch an affirma-
tive, multi-year campaign—one which would consume much of the cash and assets belonging to
the Fund Counterparties themselves—to stave off any payment from the Fund Counterparties to
force Claimant to try to recover such claims through litigation and, once in litigation, devising
knowingly baseless defenses and arguments for the Fund Counterparties to assert in such litigation.

15. On top of directing the Fund Counterparties to withhold payment and force Claim-
ant to litigate for amounts the Debtor already knew they rightfully owed to Claimant, the Debtor
undertook a litany of other actions to ensure that, even if Claimant were successful in the litigation
it had been forced to initiate against the Fund Counterparties, it would not be able to collect any
judgment arising out of the litigation. Such actions included, but were not limited to, a series of
fraudulent transfers out of, and away from, an alter ego of SOHC, Highland Financial Partners,
L.P. (“HFP”). (Ex. A, Compl. 4 109.) These internal transfers of funds—all overseen by James
Dondero, the Debtor’s founder and president—were designed to prevent Claimant from ever col-

lecting the millions of dollars it was owed under the Warehouse Agreements.
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16.  In addition to such fraudulent transfers, the Debtor also took steps after the lawsuit
was filed to ensure that no additional value would be transferred to the Fund Counterparties—
deliberately taking steps to keep both SOHC and CDO Fund undercapitalized. Not only did the
Debtor prevent additional value from being transferred to the Fund Counterparties, it is clear that
the Debtor also failed to ensure that the Fund Counterparties retained assets that could be used to
pay any such judgment. Quite to the contrary, it is now clear that any and all assets of any value
that once belonged to the Fund Counterparties have, in one way or another, been transferred away,
drained, or otherwise wasted by the Fund Counterparties, the Debtor itself, or the Debtor’s affili-
ates—all at the Debtor’s direction. Indeed, in a recent filing before this Court, the Debtor recently
disclosed that both of the Fund Counterparties are completely “insolvent.” (Docket No. 687 at 1.)
This means that—separate and apart from the transfers of assets out of, and away from, HFP that
occurred in 2009—the Debtor has directed, or otherwise permitted, the Fund Counterparties to
engage in acts that have left these once marque investment funds with literally no assets that can
be used to pay Claimant. All such actions and omissions by the Debtor were performed with either
the specific intent to prevent or frustrate Claimant’s ability to recover the amounts owed under the
Warehouse Agreements, or a wanton and reckless disregard of Claimant’s rights to those amounts.
Such actions and omissions constitute breaches of the Debtor’s duty of good faith and fair dealing
under the Warehouse Agreements.

B. The State Court Action and the Debtor’s Efforts to Avoid Paying Claimant

17.  On February 24, 2009, Claimant filed a complaint in the Supreme Court of the State
of New York (the “State Court”) against the Debtor and the Fund Counterparties. With
knowledge of Claimant’s lawsuit, the Debtor exercised its control over the Fund Counterparties to

ensure they would not meet their obligations and to impede Claimant’s ability to recover the
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amounts owed by those entities. (1d. 9 112, 114.) Rather than paying Claimant what it was owed,
and as discussed above, the Debtor orchestrated an extensive multi-part strategy to delay resolution
of Claimant’s claims for as long as possible. As a result, the Debtor further interfered with Claim-
ant’s contractual rights, thereby breaching the covenants of good faith and fair dealing inherent in
the Warchouse Agreements. (I1d.)

18. By this time, the Fund Counterparties and SOHC’s alter ego, HFP, had become
insolvent, although they still owned significant assets. (Id. 9 108.) Nonetheless, the Debtor failed
to act in good faith to cause HFP to satisfy the debts, as much as possible, then owed to Claimant.
Instead, the Debtor caused HFP to make additional improper and fraudulent asset transfers, delib-
erately kept the Fund Counterparties undercapitalized, and allowed all assets of any value to be
drained from the Fund Counterparties—acts which not only impaired Claimant’s ability to recover
anything from the Fund Counterparties, but precluded it altogether. (Id. § 111.) In March 2009,
conscious that Claimant had commenced an action against Highland a few weeks earlier, and in
breach of their continuing duty of good faith and fair dealing, and with actual fraudulent intent,
the Debtor and HFP caused asset transfers of millions of dollars of assets to the Debtor, Highland
Credit Strategies Master Fund, L.P., Highland Crusader Offshore Partners, L.P., and Highland
Credit Opportunities CDO, L.P. (now Highland Multi Strategy Credit Fund, L.P.) (collectively,

the “Affiliated Transferee Defendants”), among others, thereby further reducing Highland’s

abilities to meet their obligations to Claimant. (Id. 49 111, 113.) The Debtor and its principals
exercised domination over the Fund Counterparties to improperly transfer substantial assets from
the Fund Counterparties and HFP for their own personal gain, i.e., solely and improperly to protect

and enhance the value of the Debtor and its principals by wrongful and improper means. In the
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process, the Debtor and its principals made it impossible for the Fund Counterparties to pay Claim-
ant the losses that they and the Debtor had agreed they would pay under the Warehouse Agree-
ments. (Id. §9112-114.)

19.  As Claimant learned about Highland’s conduct through discovery, Claimant
amended its complaint to assert additional claims and name additional Highland entities, including
HFP, the Affiliated Transferee Defendants, and Strand Advisors, Inc. As amended and stated in
its Second Amended Complaint (attached hereto as Exhibit A) in the State Court Action, filed on
May 11,2011, Claimant’s claims include breach of contract claims directly against the Fund Coun-
terparties, as well as claims for fraudulent inducement, breach of the duty of good faith and fair
dealing, fraudulent conveyance, tortious interference, and declaratory judgments for alter ego lia-
bility against HFP and general partner liability against Strand Advisors, Inc. The Debtor subse-
quently brought counterclaims against Claimant for breach of contract and unjust enrichment. (See
Ex. B, Decision at 35-37.)

20. The procedural history of the State Court Action is complex. The Debtor and its
affiliates and Claimant filed, and the State Court ruled on, four sets of motions to dismiss. The
Debtor and its affiliates then filed two sets of summary judgment motions, which led to a series of
complex rulings by the State Court in 2017. The parties filed various interlocutory appeals of the
State Court’s rulings on the motions to dismiss and for summary judgment. Those appeals were
heard by the Appellate Division for the First Judicial Department in the County of New York, with
the Appellate Division issuing five decisions over this suit’s protracted history (some of which are
still subject to further appellate rights).

21. Also included in the Appellate Division’s decisions was an order arising from an

appeal of the State Court’s ruling on Claimant’s motion to restrain Defendants Highland Credit

10
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Strategies Master Fund, L.P. and Highland Crusader Partners, L.P. from disposing of property
received through the fraudulent transfers orchestrated by the Debtor. Claimant showed it had a
likelihood of success on the merits of its fraudulent transfer claims, and the Appellate Division
enjoined both Highland entities from disposing of their assets. Ultimately, these injunctions re-
sulted in partial settlements between Claimant and Highland Credit Strategies Master Fund, L.P.
and Highland Crusader Partners, L.P.

22. By early 2018, more than nine years after Claimant first filed suit, the parties were
finally ready to proceed to trial. Due to a jury waiver clause in the Warehouse Agreements, how-
ever, and after related pre-trial briefing, the State Court bifurcated Claimant’s claims into two
distinct phases for trial: Phase I, consisting of a bench trial on Claimant’s claims against the Fund
Counterparties for breach of the Cash Warehouse and Synthetic Warehouse Agreements, as well
as the Debtor’s counterclaims; and Phase II, consisting of a jury trial on Claimant’s remaining
claims against all remaining Highland entities, including the Debtor.’ (Ex. B, Decision at 2 n.1,
38.)

23.  The State Court presided over a thirteen-day bench trial for Phase I from July 9
through July 27, 2018. (Id. at 1.) On November 14, 2019, the State Court entered a Decision and
Order on Phase I (attached hereto as Exhibit B), ruling in favor of Claimant on almost every issue
presented in Phase I. In particular, the court found the Fund Counterparties liable to Claimant for
breach of the Cash Warehouse and Synthetic Warehouse Agreements, found no liability on the
part of Claimant for either of the Debtor’s counterclaims, and rejected almost every one of the

Debtor’s offset arguments with the only remaining issue (affecting approximately $70,500,000) to

3 Remaining claims are to be tried to a jury, with the court deciding liability as to the breach of the implied cove-
nant of good faith and fair dealing claim and the jury deciding all remaining issues.

11
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be determined after Phase I1. (Id. at39.) An Entry of Judgment on Phase I was entered on February
10, 2020. Under that Phase I final judgment, Claimant is entitled to $1,039,957,799.44, consisting
of $519,374,149.00 in damages and $520,583,650.44 in pre-judgment interest as of January 22,
2020, with additional interest of $128,065 having accrued daily until the Entry of Judgment.

24.  The next step in the State Court Action is Phase II of the trial, where Claimant’s
remaining claims against not only the Debtor, but also against other Highland affiliates are to be
tried to a jury, with the court deciding liability as to the breach of the implied covenant of good
faith and fair dealing claim and the jury deciding all remaining claims. (ld. at 2 n.1, 38.) The
claims to be tried in Phase II include claims for breach of the implied covenant of good faith and
fair dealing, fraudulent conveyances, and alter-ego liability. The specific amounts the two non-
Debtor affiliates owe to Claimant for their breach of the Warehouse Agreements are now set forth
and embodied in the final $1 billion judgment from Phase I. And Claimant has stated claims
against the Debtor—which was also a party to the same contract and exercised complete control
over the two liable affiliates—under which Claimant is entitled to damages that are at least as
much as the Phase I judgment amount. Claimant will seek damages for the Debtor’s various
breaches of the implied covenant as well as its specific role in the fraudulent transfer scheme, and
pre-judgment interest and attorneys’ fees where available. In addition, Claimant will seek punitive
damages against the Debtor for its role in orchestrating the extended efforts to prevent Claimant
from collecting the amounts owed under the Warehouse Agreements.

25. Currently, Phase II of the State Court Action is stayed against the Debtor by the
automatic stay imposed pursuant to section 362 of the Bankruptcy Code when the Debtor com-

menced this Chapter 11 Case.

12
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26. Claimant hereby asserts a claim, pending litigation of Phase II, for damages arising
from the Debtor’s breach of the implied covenant of good faith and fair dealing, its specific role
in directing the fraudulent transfers of assets involving HFP, additional interest, further damages
(including punitive damages), and attorneys’ fees that may be awarded by any court at the conclu-
sion of Phase II.

Reservation of Rights

217. Claimant does not waive or release, and expressly reserves, all rights and remedies
at law or in equity that it has or may have against the Debtor, the Fund Counterparties, Strand
Advisors, Inc., other non-Debtor Highland Defendants, or any other Debtor affiliate, subsidiary,
person, or entity.

28. Claimant expressly reserves all of its rights to assert any additional claims, de-
fenses, remedies, and causes of action, including without limitation, claims for fraudulent induce-
ment, breach of contract, tortious interference with contractual relations, fraudulent conveyances,
or alter ego recovery. Claimant further reserves all rights to amend, modify, supplement, reclas-
sify, or otherwise revise its Proof of Claim at any time and in any respect, including, without
limitation, as necessary or appropriate to amend, quantify or correct amounts, to provide additional
detail regarding the claims set forth herein, to assert additional grounds for any of the claims, to
seek reconsideration under section 502(j) of the Bankruptcy Code or otherwise of any disallowance
of any amounts claimed hereunder, or to reflect any and all additional claims of whatever kind or

nature that Claimant has or may have against the Debtor.
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29. To the extent any payment to Claimant based on this Proof of Claim, or any portion
thereof, is clawed back from Claimant, avoided, or set aside, for any reason whatsoever, or Claim-
ant is required to disgorge any such payment, or any portion thereof, Claimant hereby reserves its
rights to amend this Proof of Claim accordingly.

30.  The execution and filing of this Proof of Claim is not intended as, nor should it be
construed as or deemed to be any of the following: (i) a waiver of the right to seek withdrawal of
the reference, or to otherwise challenge the jurisdiction of this Court, with respect to the subject
matter of the claims asserted herein, any objection or other proceeding commenced with respect
thereto, or any other action or proceeding commenced in this Chapter 11 Case against or otherwise
involving Claimant; (ii) an admission that any matter is a core matter for purposes of 28 U.S.C. §
157(b) or is a matter as to which this Court can enter a final order or judgment consistent with
Article IIT of the United States Constitution; (iii) a waiver of the right to de novo review by the
district court of any order or judgment for which this Court, absent Claimant’s consent, lacks au-
thority to enter a final order or judgment; (iv) a consent to the entry by this Court of a final order
or judgment with respect to the claims asserted herein or any other matter; (v) a waiver of Claim-
ant’s right to a jury trial against the Debtor, as applicable, or waiver of Claimant’s right to a jury
trial against any of the non-Debtor Defendants; (vi) a waiver or release of the claims or rights of
Claimant against any other entity or person that may be liable for all or any part of the claims or
any matters related to the claims asserted herein; (vii) a waiver of any rights and remedies Claimant
has or may have under the Cash Warehouse and Synthetic Warehouse Agreements, Engagement
Letter, or any other contract, whether mentioned in this Proof of Claim or not; (viii) a waiver of
Claimant’s contractual right to seek to have these or any other claims settled by binding arbitration;

(ix) a waiver of any right related to the confirmation of any plan of reorganization proposed in this

14

Appx. 00204



Case 3:21-cv-00881-X Document 138-5 Filed 07/14/23 Page 21 of 122 PagelD 8786

Chapter 11 Case, or any other insolvency-related proceeding that may be commenced, either in
the United States or abroad, by or against the Debtor, or any non-Debtor affiliate; (x) a waiver or
agreement granting any party relief; or (xi) an election of remedies.

31.  Neither this Proof of Claim nor any of its contents shall be deemed or construed as
an acknowledgment or admission of any liability or obligation on the part of Claimant. Claimant
specifically reserves all of its defenses and rights, procedural and substantive, including, without
limitation, its rights with respect to any claim that may be asserted against Claimant by the Debtor,
the Fund Counterparties, or any affiliate of the Debtor, and its rights to enforce the Cash Ware-
house or Synthetic Warehouse Agreements, Engagement Letter, or any other contract.

Right of Setoff and Recoupment

32. Claimant reserves all rights of setoff and recoupment that it may have. To the ex-
tent the Debtor or any non-Debtor affiliate asserts any claim against Claimant, Claimant shall have
a secured claim to the extent of its right of setoff under section 553 of the Bankruptcy Code or
right of recoupment against such claim with respect to the claims asserted herein and any amend-
ments thereto.

Notice
33.  Copies of all notices and communications concerning this Proof of Claim should
be sent to:
UBS Securities LLC
1285 Avenue of the Americas
New York, NY 10019
Attn: Suzanne Forster

Telephone: (212) 713-3432
Email: suzanne.forster@ubs.com

With a copy to:
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John Lantz

UBS Securities LLC

1285 Avenue of the Americas
New York, NY 10019
Telephone: (212) 713-1371
Email: john.lantz@ubs.com

Andrew Clubok

Sarah Tomkowiak

LATHAM & WATKINS LLP

555 Eleventh Street, NW, Suite 1000

Washington, District of Columbia 20004

Telephone: (202) 637-2200

Email: andrew.clubok@lw.com
sarah.tomkowiak@lw.com

Jeffrey E. Bjork

Kimberly A. Posin

LATHAM & WATKINS LLP

355 South Grand Avenue, Ste. 100

Los Angeles, California 90071

Telephone: (213) 485-1234

Email: jeff.bjork@lw.com
kim.posin@lw.com

Asif Attarwala

LATHAM & WATKINS LLP
330 N. Wabash Avenue, Ste. 2800
Chicago, Illinois 60611
Telephone: (312) 876-7700
Email: asif.attarwala@lw.com
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FTLED._ NEW YORK COUNTY CLERK 05/ 11/2011) I NDEX NO. 650097/ 2009

NYSCEF DOC. NO. 242 RECEI VED NYSCEF: 05/11/2011

CONFIDENTIAL MATERIAL SUBJECT TO THE STIPULATION
AND ORDER FOR THE PRODUCTION AND EXCHANGE
OF CONFIDENTIAL INFORMATION HAS BEEN REDACTED

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

UBS SECURITIES LLC and UBS AG, LONDON BRANCH,
Index No. 650097/2009

Plaintiffs, (L.A.S. Part 60, Fried, J.)
-against-

HIGHLAND CAPITAL MANAGEMENT, L.P., HIGHLAND
SPECIAL OPPORTUNITIES HOLDING COMPANY,
HIGHLAND CDO OPPORTUNITY MASTER FUND, L.P., SECOND AMENDED
HIGHLAND FINANCIAL PARTNERS, L.P., HIGHLAND COMPLAINT
CREDIT STRATEGIES MASTER FUND, L.P., HIGHLAND
CRUSADER OFFSHORE PARTNERS, L.P., HIGHLAND
CREDIT OPPORTUNITIES CDO, L.P., and STRAND
ADVISORS, INC.,

Defendants.

Plaintiffs, UBS Securities LLC (“UBSS”) and UBS AG, London Branch (“UBS
AG”) (collectively, “UBS”), for their Second Amended Complaint allege against defendants
Highland Special Opportunities Holding Company (“SOHC”), Highland CDO Opportunity
Master Fund, L.P. (“CDO Fund,” and together with SOHC, the “Fund Counterparties”),
Highland Financial Partners, L.P. (“Highland Financial”), Highland Credit Strategies Master
Fund, L.P. (“Credit Strategies”), Highland Crusader Offshore Partners, L.P. (the “Crusader
Fund”), Highland Credit Opportunities CDO, L.P. (the “Credit Opp. Fund”), and Strand

Advisors, Inc. (“Strand”), as follows:

NATURE OF THE ACTION

1. UBS brings this action to recover damages in excess of $686 million
resulting from the wrongful conduct of defendants, based on causes of action for fraudulent

inducement, breach of contract, fraudulent conveyances, and declaratory judgment.
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2. Counterclaim-plaintiff Highland Capital Management, L.P. (“Highland
Capital”) is a defendant in the action commenced by UBS (the “Highland Capital Action™)
concurrently with the filing of the First Amended Complaint in this action. The Highland
Capital Action was consolidated with this action by a Decision and Order, entered by this Court
on October 7, 2010 (this action and the Highland Capital Action are referred to herein as the
“Consolidated Action™). Together with Highland Capital, the Fund Counterparties fraudulently
induced UBS to restructure a transaction to avoid Highland Capital’s and the Fund
Counterparties’ contractual obligation to pay UBS over $86 million. Once Highland Capital and
the Fund Counterparties succeeded in misleading UBS into restructuring the original transaction,
Highland Capital and its affiliates made it impossible for the Fund Counterparties to meet their
obligations to UBS by stripping the Fund Counterparties of their valuable assets through
fraudulent conveyances and otherwise dealing in bad faith with their contractual obligations to
UBS.

3. When UBS finally terminated the restructured transaction and demanded
payment from Highland Capital and the Fund Counterparties, it was owed in excess of $686
million that the Fund Counterparties could not pay because of the misappropriations and
improper transfers of assets directed by Highland Capital and the Fund Counterparties. Even

after UBS demanded payment, Highland Capital and defendants engaged in further unlawful

conduct that harmed UBS by
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SUMMARY OF THE ACTION

4. This action arises out of Highland Capital’s efforts in the Spring of 2007
to sponsor a collateralized debt obligation (“CDO”) securitization (the “Original Engagement”).
In connection with the Original Engagement, UBS agreed to finance the purchase of various
collateralized loan obligation (“CLO”) securities, as well as credit default swap obligations that
referenced similar CLO securities. UBS agreed to hold or “warehouse” the CLO securities and
credit default swaps (collectively, the “Warehouse Assets” or “Warehouse Facility”) for
Highland Capital’s benefit.

5. On or about August 15, 2007, the Original Engagement terminated by its
terms without the contemplated securitization having occurred. As a result of the termination,
Highland Capital and two of its affiliates, the Fund Counterparties, owed UBS in excess of $86
million related to the decline in the value of the Warehouse Assets.

6. Instead of paying UBS what it was owed, Highland Capital and the Fund
Counterparties fraudulently induced UBS to restructure the Original Engagement by providing
UBS with false, incomplete and otherwise misleading information concerning the Fund
Counterparties’ finances and assets. Using both affirmative material misrepresentations and
omissions (material facts or information needed to be disclosed to make the statements actually
made not misleading, and which were not disclosed, are referred to hereinafter as “Omissions™),
Highland Capital, its principals and the Fund Counterparties misled UBS regarding the financial
health of the Fund Counterparties and their creditworthiness, thereby causing UBS to forego
recovering its losses from Highland Capital in favor of agreeing to restructure the terms of the
parties’ prior agreements (the “Restructured Transaction”).

7. | For example, the strength of the Fund Counterparties’ financial

statements, and their purported ability to use the hundreds of millions of dollars worth of assets
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reflected therein to satisfy future obligations to UBS under the Warehouse Agreements were
material to UBS’s decision to agree to the restructuring. Consequently, in connection with
negotiating the Restructured Transaction, UBS conditioned any restructuring on the Fund
Counterparties’ ability to post $70 million in cash and securities as collateral (the “Initial

Restructuring Collateral”) with State Street Bank and Trust Company (“State Street”), in which

UBS would hold a security interest.

Highland Capital and the Fund Counterparties were able

to conceal important information about the Fund Counterparties’ financial weakness that was
both quantitatively and qualitatively material to UBS, and which would have caused UBS not to
enter the Restructured Transaction.

8. Similarly, while negotiating the Restructured Transaction, Highland
Capital and the Fund Counterparties provided UBS with financial reports and statements for the
Fund Counterparties. The financial information that Highland Capital and the Fund
Counterparties provided to UBS contained materially false and misleading information and

Omissions concerning the financial condition of the Fund Counterparties. Among other things,

9. In reliance on material misstatements and Omissions made by Highland

Capital and the Fund Counterparties, UBS agreed to restructure the Original Engagement, and
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thereby were fraudulently induced to give up contractual rights under the terms of the Original
Engagement. In particular, UBS reasonably and justifiably relied on misrepresentations and
Omissions of facts and information solely and peculiarly within the knowledge of Highland
Capital and the Fund Counterparties. Given UBS’s prior dealings with Highland Capital and its
affiliates, as well as Highland Capital’s size and presence in the market, UBS had no reason to
believe that Highland Capital and its affiliates would provide it with false, incomplete or
otherwise misleading information about the Fund Counterparties’ finances and assets, as they in

fact did.

10.

Had UBS known that the Fund Counterparties could not

, it would not have gone forward with the
Restructured Transaction. UBS never would have agreed to the Restructured Transaction had it
known prior to entering the Restructured Transaction the true status of the Fund Counterparties’
financial condition and the true fair market value of the Fund Counterparties’ holdings that
would have been available to satisfy their then-existing and future obligations to UBS. UBS’s
losses described herein were directly and proximately caused by the conduct of Highland Capital
and the defendants as described herein.

11.  Almost immediately after UBS agreed to the Restructured Transaction,
Highland Capital began the process of making it impossible for the Fund Counterparties to ever
repay UBS what they owed. In particular, exercising its control over the Fund Counterparties,
Highland Capital caused the Fund Counterparties to transfer cash for the benefit of Highland
Capital and its principals, and, separately, in violation of UBS’s rights, _

Fund Counterparties owed UBS hundreds of millions of dollars.
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12.  For example, in or around May 2008, Highland Capital caused the
dissipation of approximately $100 million in cash that CDO Fund held after it sold a long
position in a company called SunCom Wireless. Highland Capital drained CDO Fund’s cash
resources despite CDO Fund’s ever-increasing obligations to UBS. Highland Capital’s bad faith
conduct caused injury to UBS by making it impossible for the Fund Counterparties to satisfy
their contractual obligations to UBS.

13.  In September 2008, as losses in the Warehouse Facility continued to grow,
UBS began to exefcise its contractual rights and make margin calls demanding additional
collateral from the Fund Counterparties. Because Highland Capital had routinely taken cash out
of the Fund Counterparties, the Fund Counterparties were undercapitalized and lacked assets and
liquidity to meet UBS’s demands for additional collateral.

14.  Highland Capital and its principals, including its president and founder,
James D. Dondero, knew that if the Fund Counterparties defaulted on their obligations to UBS
(or any other creditor), Highland Capital’s ability to conduct business in the financial community
and to keep.or solicit investors would be harmed. Investors in Highland Capital’s hedge fund
family would withdraw their investments. In addition, creditors would take actions to protect
themselves, including foreclosing on collateral and aggressively enforcing their contractual
rights. Highland Capital and its principals were concerned that upon the disclosure of the true

state of their affairs, their business would collapse.

15. To avoid that result, Highland Capital and its principals resorted to
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16.  Highland Capital’s and its principals’ belated attempt to protect their

reputation by continuing to fraudulently portray the Fund Counterparties as viable independent
entities was ultimately unsuccessful. By late October 2008, Highland Capital could no longer
continue to prop up the Fund Counterparties.

17. On or about November 11, 2008, UBS demanded additional collateral
from the Fund Counterparties. The Fund Counterparties defaulted. On December 3, 2008, UBS
terminated the Restructured Transaction. As a result of UBS’s termination of the Restructured
Transaction, the Fund Counterparties were contractually obligated to pay UBS in excess of $686
million.

18.  On or about February 24, 2009, UBS filed the original complaint in this
Court against the Fund Counterparties for breach of the Warehouse Agreements that had been
entered in connection with the Restructured Transaction. By that time, the Fund Counterparties

and SOHC’s alter ego, Highland Financial, had been insolvent and unable to pay their creditors

for some time. Nonetheless, Highland Capital and Highland Financial
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19. In sum, after fraudulently inducing UBS to agree to the Restructured
Transaction, Highland Capital and its principals exercised their domination over the Fund
Counterparties to improperly transfer substantial assets from the Fund Counterparties for their
own personal gain, ie., solely and improperly to protect and enhance the value of Highland
Capital and its principals by wrongful and improper means. In the process, they made it
impossible for the Fund Counterparties to pay UBS the losses they had agreed to pay on the

Warehouse Facility.

THE PARTIES

A. The Plaintiffs

20.  Plaintiff UBS AG, London Branch, is a banking corporation organized
under the laws of Switzerland with its principal place of business at Finsbury Avenue, London,
United Kingdom.

21.  Plaintiff UBSS is a limited liability company organized under the laws of
Delaware with its principal places of business at 677 Washington Blvd., Stamford, Connecticut,

and 299 Park Avenue, New York, New York.

B. Highland Capital
22.  Highland Capital Management, L.P. (“Highland Capital”)is a limited

partnership organized under the laws of Delaware, with its principal place of business at 13455
Noel Road, Suite 800, Dallas, Texas 75240, and an office at 9 West 57th Sireet, New York, New
York. Highland Capital is registered to do business in New York. Highland Capital describes
itself as a 100% employee-owned partnership. Highland Capital is an investment adviser that
manages a large number of investment entities that operate as hedge funds for Highland Capital’s

principals and affiliates, as well as unaffiliated investors. Highland Capital currently manages
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over $25 billion in various assets, including structured financial products. Highland Capital also
holds direct and indirect equity and ownership interests in the entities that it manages, including
in Highland Financial, the Fund Counterparties and the Affiliated Transferee Defendants. James
D. Dondero is the President of Highland Capital, as well as one of its founders. Concurrently
with filing the First Amended Complaint in this Action, UBS commenced a separate action
against Highland Capital (the “Highland Capital Action”). The Highland Capital Action was
later consolidated with this action by a Decision and Order, entered by this Court on October 7,
2010 (this action and the Highland Capital Action are referred to herein as the “Consolidated
Action”).

C. The Defendants

1. Defendant Strand

23.  Defendant Strand Advisors, Inc. (“Strand”) is Highland Capital’s general
partner. Strand is a Delaware corporation principally engaged in the business of serving as the
general partner of Highland Capital. ~As Highland Capital’s general partner, Strand is
responsible for Highland Capital’s liabilities and obligations and regularly conducts business in
New York, or causes its affiliates to conduct business in New York.

2. Defendants Highland Financial and SOHC
24.  Highland Special Opportunities Holding Company (“SOHC”)is a

company organized under the laws of the Cayman Islands, with its offices at Walker House, PO
Box 908GT, Mary Street, George Town, Grand Cayman, Cayman Islands. SOHC is a wholly-
owned subsidiary of defendant Highland Financial Partners, L.P. (a Delaware limited
partnership) (“Highland Financial”). SOHC has six sister subsidiaries, all of which are owned in
whole or in part by Highland Financial. Highland Capital serves as investment manager to

defendant Highland Financial, SOHC and its sister subsidiaries.
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25.  Highland Financial is SOHC’s alter ego.

For all purposes relevant to this action, Highland Financial and SOHC

should be treated as a single entity and as alter egos of one another.

3. Defendant CDO Fund

26.  Defendant Highland CDO Opportunity Master Fund, L.P. (“CDO
Fund”) is a Bermuda exempted limited partnership, with its principal place of business at 52
Reid Street, Hamilton, Bermuda. Highland Capital controls CDO Fund’s investment decisions
through an investment management agreement. Between January 31, 2007 and August 31, 2008,
Highland Capital’s and its affiliates’ aggregate ownership interest in CDO Fund ranged between
43.36% and 56.44%. Highland CDO Opportunity Fund, L.P. and Highland CDO Opportunity

Fund, Ltd. serve as so-called “feeder funds” for defendant CDO Fund.

10
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4. The Affiliated Transferee Defendants _

27.  Defendant Highland Credit Strategies Master Fund, L.P. (“Credit
Strategies™) is a Bermuda limited partnership organized with its principal place of business at
Victoria Place, 31 Victoria Street, Hamilton HM10, Bermuda. Credit Strategies transacts
business within New York, and derives substantial revenue from interstate and international
commerce.

28. Defendant Highland Crusader Offshore Partners, L.P. (the “Crusader
Fund”) is a Bermuda limited partnership with its principal place of business at Victoria Place, 31
Victoria Street, Hamilton HM10, Bermuda. The Crusader Fund also has an office located at
13455 Noel Road, Suite 800, Dallas, Texas 75240. The Crusader Fund transacts business within
New York, and derives substantial revenue from interstate and international commerce.

29.  Defendant Highland Credit Opportunities CDO, L.P. (the “Credit Opp.
Fund”) is a Delaware limited partnership with its principal place of business at 13455 Noel Road,

Suite 800, Dallas, Texas 75240.

30.  Credit Strategies, the Crusader Fund and the Credit Opp. Fund are referred

- to herein collectively as the “Affiliated Transferee Defendants”

D. Non-Parties Affiliated With Highland Capital In Which The Fund
Counterparties Invested

31.  The Fund Counterparties held investments in several Highland Capital-
affiliated funds, including Highland Credit Opportunities CDO, L.P., Highland Legacy, Highland

Loan Funding V, Highland Park CDO I, Ltd., Highlander Euro CDO B.V. and Highlander Euro

11

Appx. 00218



Case 3:21-cv-00881-X Document 138-5 Filed 07/14/23 Page 35 of 122 PagelD 8800

CDO III B.V. Highland Capital served as the investment manager for these affiliated funds, and

received valuable fees derived from the valuations of these funds’ assets, which it managed.

JURISDICTION AND VENUE
32.  Venue in this Court is proper under CPLR 503 because plaintiff UBSS has

a principal place of business in New York County.

33.  Venue is also proper under CPLR 501, and this Court may exercise
jurisdiction over the Fund Counterparties because UBS, Highland Capital and the Fund
Counterparties all agreed in writing, before this action was commenced, to submit to such
jurisdiction and venue, in connection with any dispute that may arise out of, in connection with,
or related to, the Agreements (defined below), or any of the matters contemplated thereby. This
Court also may exercise jurisdiction over Highland Financial because it is the alter ego of SOHC.

34.  This Court also may exercise jurisdiction over all defendants pursuant to
CPLR 301 and 302(a)(1) and (3), because defendants regularly transact and solicit business in
New York, committed tortious acts causing injury in New York, should reasonably have
expected that their tortious acts would have consequences in New York, the effect of their
wrongful conduct was felt in New York, and/or derive substantial revenue from interstate or
international commerce. Additionally, Highland Capital has an office in New York and is a

foreign limited partnership registered to do business in New York.

FACTUAL BACKGROUND

A. The Original Engagement
35.  Inoraround April 2007, Highland Capital approached UBS for short-term

financing in connection with a securitization that Highland Capital wanted to sponsor. UBS

agreed to do so (the “Original Engagement”).
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36.  On or about April 20, 2007, UBSS and Highland Capital entered into an
engagement letter (the “Original Engagement Letter”), which contemplated that UBSS would act
as the exclusive financial arranger and placement agent for a type of collateralized debt
obligation transaction (“CDO”), known as a collateralized loan obligation (“CLO”) squared or
“CLO Squared” transaction. (A copy of the Original Engagement Letter is annexed hereto as
Exhibit A.)

37.  CLOs are a form of securitization where interest and principal payments
on corporate loans made to multiple mid-sized and large businesses are pooled together by a
lender or the owner of the loans, and then passed on through a securitization structure to
investors. CLOs typically involve multi-million dollar loans known as syndicated loans, or
leveraged loans made to new businesses or existing businesses, often to acquire other companies.
The loan originators are able to spread risk through the CLO securitization, and simultaneously
free up capital to make new loans to other businesses. The Original Engagement contemplated
the securitization of CLO securities. Thus, the securitization contemplated by Highland Capital
would have been a “CLO Squared” transaction.

38.  On or about May 22, 2007, as contemplated by the Original Engagement
Letter, UBSS and Highland Capital entered into a warehouse agreement (the “Original Cash
Warehouse Agreement”). (A copy of the Original Cash Warehouse Agreement is annexed
hereto as Exhibit B.) In accordance with the terms of the Original Engagement Letter and the
Original Cash Warehouse Agreement, UBSS agreed to acquire securities as dﬁected by Highland
Capital. Highland Capital instructed UBS to acquire various CLO securities issued in connection
with prior CLO transactions involving other sponsors and issuers (the “Cash Portfolio™).

39. In a separate but related synthetic warehouse agreement (the “Original

Synthetic Warehouse Agreement,” and together with ‘the “Original Cash Warehouse
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Agreement,” the “Original Warehouse Agreements™), UBS AG agreed to enter into credit default
swaps (the “CDS Portfolio,” and together with the Cash Portfolio, the ‘“Warehouse Assets”),
pursuant to which UBS AG sold credit protection to various third parties. (A copy of the
Original Synthetic Warehouse Agreement is annexed hereto as Exhibit C.)

40.  For Highland Capital’s benefit, UBS held the Warehouse Assets on its
balance sheet (the “Warehouse Facility”). UBS was expected to hold the Warehouse Assets until
such time as the parties could arrange for the assets to be securitized as part of the contemplated
securitization. In particular, if the parties believed that a securitization was economically
feasible, they would create a special purpose entity that would acquire the Warehouse Assets
from UBS using the proceeds from the sale of securities to investors. The special purpose -
entity’s debt securities would be secured by those Warehouse Assets.

41.  Under the Original Warehouse Agreements, if the Original Engagement
terminated without a securitization, Highland Capital and the Fund Counterparties were
obligated to pay UBS for losses on the Warehouse Assets. In particular, under the terms of the
Original Cash Warehouse Agreement, Highland Capital was directly responsible for the first $50
million in losses in the Cash Portfolio, and under the terms of the Original Synthetic Warehouse
Agreement, the Fund Counterparties were obligated to pay UBS for any and all losses suffered
on the CDS Portfolio.

42.  The Original Engagement Letter expired by its terms on August 15, 2007
without a securitization occurring. The Original Warehouse Agreements expired on the same
date in accordance with their respective terms.

43.  As of August 15, 2007, the Warehouse Assets in the Warehouse Facility

had lost in excess of $86 million in value. Although they had sufficient capital to do so,
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Highland Capital and the Fund Counterparties failed and refused to pay UBS what it was owed -
under the Original Warehouse Agreements.

44.  As a result of extensive negotiations as well as representations and
warranties made by Highland Capital on its own behalf, and on behalf of the Fund
Counterparties as their investment manager, UBS agreed to restructure the terms of the Original
Engagement.

B. Highland Capital And The Fund Counterparties Resort To Fraud To Avoid
Highland Capital’s Obligations Te UBS

45.  As alleged above, as a result of the termination of the Original
Engagement, Highland Capital was directly liable to UBS under the Original Warehouse
Agreement for in excess of $86 million.

46. Between August 2007 and March 14, 2008, UBS, Highland Capital and
the Fund Counterparties had discussions and negotiations concerning a restructuring of the terms
of the Original Engagement. Those negotiations resulted in agreements to restructure the
Original Engagement (the “Restructured Transaction”), including a release by UBS of its claims
against Highland Capital and the Fund Counterparties arising out of the Original Engégement.
(The terms of the Restructured Transaction are set forth in the Engagement Letter and
Warehouse Agreements described below (collectively, the “Agreements”), which are annexed
hereto as Exhibits D, E and F, respectively.)

47. During the course of negotiations and before March 14, 2008, Highland
Capital and Fund Counterparties made several material misrepresentations to UBS concerning
the creditworthiness of the Fund Counterparties. Dondero, Highland Capital and the Fund
Counterparties also failed to disclose to UBS information which would have been material to

UBS’s decision to enter the Restructured Transaction (“Omissions,” as defined above). As
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Highland Capital and the Fund Counterparties knew, UBS reasonably relied upon those material
misrepresentations and, due to the Omissions, a misstated assessment of the Fund
Counterparties, all to its detriment in deciding whether to enter the Restructured Transaction.
UBS reasonably and justifiably relied on these misrepresentations and Omissions of facts and
information that were solely and peculiarly within the knowledge of Highland Capital and the
Fund Counterparties. Given UBS’s prior dealings with Highland Capital and its affiliates, as
well as Highland Capital’s size and presence in the market, UBS reasonably believed that
Highland Capital and the Fund Counterparties would not provide it with false, incomplete or
otherwise misleading information about the Fund Counterparties’ finances and assets as it in fact
did.

48. For example, on or about December 28, 2007, to induce UBS to enter the
Restructured Transaction and related Agreements, Gibran Mahmud of Highland Capital sent
SOHC financial statements to UBS. On or about January 29, 2008, UBS requested additional
financial information related to SOHC. Later that same day, to induce UBS to enter the
Restructured Transaction and related Agreements, Phil Braner of Highland Capital emailed UBS
a copy of SOHC’s Statement of Financial Condition, dated December 31, 2007.

49.  As described with more particularity below, the SOHC . financial
information that Highland Capital and the Fund Counterparties provided to UBS, which
Highland Capital was responsible for preparing, was materially false and misleading. Highland
Capital and the Fund Counterparties knew that UBS would rely upon SOHC’s financial
information in connection with vdeciding whether to agree to the Restructured Transaction and
the terms of the Agreements being negotiated.

50. On or about’ February 4, 2008, Matt Killebrew of Highland Capital

provided UBS with financial reports via email that reflected financial summaries, and aggregate
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valuations for CDO Fund’s assets as of December 31, 2007. On or about March 4, 2008,
Mr. Killebrew sent UBS similar reports for the period ended January 31, 2008. As described
with more particularity below, these financial reports, which Highland Capital prepared, also
were materially false and misleading. Highland Capital and the Fund Counterparties knew that
UBS would rely upon CDO Fund’s financial information in connection with deciding whether to

agree to the Restructured Transaction and the terms of the Agreements being negotiated.

51.  The Fund Counterparties’ financial statements

These facts

and information were solely and peculiarly within the knowledge of Highland Capital and the
Fund Counterparties.

52. CDO Fund’s financial statements
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53. Similarly, Highland Capital and the Fund Counterparties concealed from

UBS the fact that the Fund Counterparties

54.  In addition, the Fund Counterparties’ financial statements that Highland
Capital and the Fund Counterparties provided to UBS in advance of the Restructured Transaction

contained
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55.  During the course of negotiations concerning the restructuring, UBS also
insisted that tile Fund Counterparties have the ability to post $70 million in cash and securities as
collateral, which would be held at State Street Bank (the “Initial Restructured Transaction
Collateral), and in which UBS would hold a security interest. The Fund Counterparties’ ability
to do so using their own assets was qualitatively and quantitatively material to UBS. Among
other things, it demonstrated the strength of their balance sheets, and by extension, their ability to
satisfy future obligations to UBS.

56.  Highland Capital and the Fund Counterparties agreed that the Fund

Counterparties would post $70 million in Initial Restructuring Collateral.
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As the Fund Counterparties’

investment manager, Highland Capital maintained the Fund Counterparties’ accounting records,

and knew

Given UBS’s prior dealings with Highland Capital and its affiliates, as well as
Highland Capital’s size and presence in the market, UBS had no reason to believe, and
reasonably did not believe, that Highland Capital would provide it with false, incomplete or

otherwise misleading information about

59.  If UBS had known that the Fund Counterparties
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would have drawn into question the Fund Counterparties’ liquidity.

60.  But for Dondero’s, Highland Capital’s and the Fund Counterparties’ false
and misleading statements and Omissions concerning the Fund Counterparties’ finances and
would not have entered into the Restructured Transaction or the Agreements that memorialized
its terms. Given the Fund Counterparties’ weak credit quality, additional adverse information
about their collective or individual creditworthiness w;)uld have deterred UBS from going
forward with the Restructured Transaction and putting more assets at risk.  These
misrepresentations and Omissions proximately caused harm to UBS.

61. UBS would not have entered into a transaction with partiesvthat made
misrepresentations as Highland Capital and the Fund Counterparties did. UBS also would not
have agreed to release its valuable claims arising out of the Original Engagement under such
circumstances. Because of, and in reliance on, the false and misleading information about the
Fund Counterparties provided by Dondero, Highland Capital and the Fund Counterparties, UBS
entered into the Restructured Transaction memorialized in the Agreements. Because each of the
misrepresentations and Omissions identiﬁed‘ above disguised the Fund Counterparties’ inability
to satisfy their obligations to UBS, the misrepresentations and Omissions proximately caused

harm to UBS.
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C. The Restructured Transaction Agreements
1. The Engagement Letter

62. On or about March 14, 2008, the parties reached agreement on the terms
of a restructured engagement, which were memorialized in a new engagement letter (the
“Engagement Letter,” annexed hereto as Exhibit D). Pursuant to the Engagement Letter,
Highland Capital re-engaged UBSS to act as placement agent in the event that market conditions
improved, and the parties could go forward with securitizing the Warehouse Assets already held
by UBS in the Warehouse Facility. UBS agreed to continue holding the Warehouse Assets in the
Warehouse Facility, which had a notional value of approximately $818 million. |

63. Under the terms of the Engagement Letter, UBS released claims against
Highland Capital and the Fund Counterparties arising out of the Original Engagement.

2, The Restructured Warehouse Agreements
64.  On March 14, 2008, UBSS, the Fund Counterparties and Highland Capital

also entered into a cash warehouse agreement (the “Cash Warehouse Agreement”), pursuant to
which UBSS agreed to continue to hold the Cash Portfolio. (A true and correct copy of the Cash
Warehouse Agreement is annexed hereto as Exhibit E.)

65. UBS AG, the Fund Counterparties and Highland Capital also entered into
a synthetic warehouse agreement, dated as of March 14, 2008 (the “Synthetic Warehouse
Agreement,” and together with the Cash Warehouse Agreement, the “Warehouse Agreements”),
pursuant to which UBS AG agreed to continue warehousing credit protection that it sold, ie., the
CDS Portfolio. (A true and correct copy of the Synthetic Warehouse Agreement is annexed
hereto as Exhibit F.)

66.  Section 13(B) of the Cash Warehouse Agreement and § 11(B) of the

Synthetic Warehouse Agreement make Highland Capital liable for losses, including losses in the
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Warehouse Facility, by reason of acts or omissions constituting bad faith, willful misconduct, or
gross negligence.

67. Under §12 of the Synthetic Warehouse Agreement, the Fund
-Counterparties agreed to transfer to State Street the Initial Restructuring Collateral to partially
secure their respective obligations to UBS under the Warehouse Agreements. Annex C to the
Synthetic Warehouse Agreement identified the six assets that the Fund Counterparties
purportedly transferred to State Street to satisfy their Initial Restructuring Collateral obligations,
along with $20 million in cash.

68.  The Warehouse Agreements also contained releases whereby UBS agreed
to release claims it had against Highland Capital and the Fund Counterparties for losses arising
out of the Original Engagement.

D. Highland Capital Uses Its Control Over The Fund Counterparties To
Dissipate Their Assets Without Regard For The Fund Counterpartles

Growing Obligations To UBS

69.  Almost immediately after the Restructured Transaction Agreements were

executed, Highland Capital and the Fund Counterparties knowingly began to dissipate the Fund
Counterparties’ assets and make it impossible for the Fund Counterparties to ever repay UBS
what they owed. Highland Capital and the Fund Counterparties did so at various times when the
Fund Counterparties owed UBS hundreds of millions of dollars.

70. For example, on or about March 26, 2008, just days after entering the
Restructured Transactién, Highland Capital caused certain SOHC assets to be encumbered by
entering into a transaction with Barclays Bank, plc. (“Barclays”). At or around the same time,
CDO Fund was negotiating financing arrangements with Morgan Stanley & Co. International
Ltd. and Highland Capital IV SPC, whereby it granted a security interest in its assets to those

entities. By granting a security interest in the Fund Counterparties’ assets to other creditors,
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Highland Capital unfairly and improperly reduced ;che assets available to satisfy the Fund
Counterparties’ obligations to UBS in bad faith and in violation of UBS’s rights.

71.  Similarly, on or about April 2, 2008, Highland Capital advised UBS that
defendant CDO Fund had recently monetized a $129 million long position in SunCom Wireless.
When Highland Capital and CDO Fund subsequently provided UBS with additional financial
information about CDO Fund, however, UBS diséovered that Highland Capital had caused CDO
Fund to transfer approximately $100 million of the cash proceeds from the SunCom Wireless
sale out of CDO Fund.

72. By improperly removing such a substantial amount of cash from CDO
Fund, Highland Capital interfered in bad faith with CDO Fund’s ability to satisfy its steadily
increasing financial obligations to UBS. In particular, in or around May 2008, when the cash
proceeds from the SunCom Wireless position were siphoned off, the Fund Counterparties owed
UBS in excess of $166 million related to losses in the Warehouse Facility, approximately 50% of
which CDO Fund was obligated to pay.

73.  Highland Capital also repeatedly caused SOHC’s cash to be transferred by
defendant Highland Financial. In particular, during the first five months of 2008, SOHC’s cash
position was reduced by over $10 million at a time when its obligations to UBS were increasing
substantially.

E. In the Fall of 2008, Losses Mount And The Fund Counterparties Face

Collateral Calls From Creditors Including UBS That They Cannot Meet
Desiite Hiihland Capital’s Belated Efforts To Do So h

74.  Under the terms of the Warchouse Agreements, the Fund Counterparties

were required to post additional collateral with UBS if the combined market value of (a) the
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Warehouse Assets and (b) the Initial Restructured Transaction Collateral, declined below a
certain amount.

75. By September 2008, losses in the Warehouse Facility had increased
significantly. At the same time, the value of the Initial Restructuring Collateral had declined
substantially, as had the value of the assets held by the f‘und Counterparties.

76.  Highland Capital was desperate to avoid a default by any of its affiliates,
including the Fund Counterparties. If a Highland Capital affiliate defaulted on its obligations to
a creditor, Highland Capital’s reputation in the investment community would be damaged, and
there was a risk that Highland Capital’s business would collapse. Highland Capital feared that a
public default would lead investors in Highland Capital’s hedge fund family to withdraw their
capital, and lead creditors to take aggressive actions to protect themselves, including foreclosing
on collateral and aggressively enforcing their contractual rights.

1. The First Margin Call

77.  On or about September 16, 2008, as losses in the Warchouse Facility
continued to grow, UBS begén to exercise its contractual rights and make margin calls
demanding additional collateral from the Fund Counterparties. Specifically, UBS notified
Highland Capital and the Fund Counterparties that, pursuant to § 12(C) of the Synthetic
Warehouse Agreement, the Fund Counterparties were each required to post $10 million in cash
or equivalent securities (the “First Margin Call”).

78.  Because Highland Capital had routinely drained cash from the Fund
Counterparties, the Fund Counterparties lacked the liquidity to meet UBS’s demands using their
own assets.

79.  On or about September 19, 2008, the Fund Counterparties satisfied the

First Margin Call by together posting $20 million in cash as additional collateral. -
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2. UBS Is Harmed By Highland Capital’s Response To The Fund
Counterparties’ Liquidity Crisis

80.  In the wake of the First Margin Call, the Fund Counterparties remained

starved for liquidity. Still desperate to avoid defaults to creditors and the consequences

described above, Highland Capital resorted to

81.  Highland Capital and the individuals that directed the Fund Counterparties
knew that they had caused the Fund Counterparties to become incapable of satisfying their
obligations to all of their respective creditors when they came due, and that they were insolvent
or, at the very least, within the zone of insolvency.

82.  For example, on or about September 26, 2008, Dondero and Highland

Capital improperly
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Highland Capital executed this plan at UBS’s expense to protect their

substantial personal stake in Highland Financial and prevent negative publicity associated with

defaulting _ Implementing this plan, however, caused SOHC (and its

alter .ego, Highland Financial) to improperly and in bad faith breach duties and obligations to

UBS.

SOHC’s expected obligations to UBS were well in excess of $250

million, which were due and owing to UBS no later than March 14, 2009. Thus, by -

- Highland Capital and the Fund Counterparties made a fraudulent

conveyance and interfered in bad faith with the Fund Counterparties’ ability to meet their
contractual obligations to UBS.
88.  Given the state of the financial markets at the time, Highland Capital,

Highland Financial and SOHC had no expectation that SOHC would be able to satisfy its
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obligations to UBS when they came due.

3. The Second Margin Call

90. On or about October 21, 2008, UBS notified Highland Capital that,
pursuant to § 12(C) of the Synthetic Warehouse Agreement, the Fund Counterparties each owed
another $10 million (the “Second Margin Call”). |

91.  In response to the Second Margin Call, Highland Capital offered UBS
numerous assets as collateral. UBS rejected those offers for various business-related reasons.
As UBS would later learn, however, at the time Highland Capital was offering the assets to UBS,
the Fund Counterparties did not own them.

92. On or about October 24, 2008, the Fund Counterparties satisfied the
Second Margin Call by together posting assets with a notional value of $49.97 million (but a
market value of approximately $20 million), with the understanding that UBS would authorize

State Street to return the securities if and when the Fund Counterparties were able to replace
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those securities with $20 million in cash. As UBS would later learn,

93.  Moreover, at the same time that Highland Capital was telling UBS that the

Fund Counterparties did not have sufficient cash assets to meet the Second Margin call,

4. The Third Margin Call

94.  On or about November 7, 2008, UBS notified Highland Capital and the
Fund Counterparties that, pursuant to § 12(C) of the Synthetic Warehouse Agreement, the Fund
Counterparties had an obligation to post another $10 million as collateral (the “Third Margin
Call”).

95. On or about November 11, 2008, Highland Capital and the Fund
Counterparties offered to post various securities to satisfy the Third Margin Call. In response to
the Third Margin Call, Phil Braner of Highland Capital emailed UBS a list of proposed collateral
including eight securities with a purported market value of approximately $20 million (i.e., twice
the amount of cash due to satisfy the Third Margin Call).

96.  Pursuant to the Warehouse Agreements, UBS was authorized to reject
proposed collateral. UBS determined that the proposed additional collateral offered by Highland
Capital and the Fund Counterparties was unacceptable. On or after November 13, 2008, UBS

formally rejected the offered securifies, and requested that the Fund Counterparties provide cash
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or cash equivalent collateral to satisfy their obligations under § 12(C) of the Synthetic

Warehouse Agreement.

97. UBS would later learn that

98.  When UBS confronted Highland Capital about this issue Mr. Braner of

Highland Capital explained that

F. Termination Of The Agreements And Demand For Payment Of Losses

99. As of December 3, 2008, the Fund Counterparties still had not met the
Third Margin Call in accordance with § 12(C) of the Synthetic Warehouse Agreement. This
failure resulted in UBS’s declaration of a termination date (“Termination Date”) under. the
Agreements.

100. On December 3, 2008, UBS delivered a letter (the “Termination Date

Letter”) to Highland Capital and the Fund Counterparties notifying them of such failure and the
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“occurrence of a Termination Date under each Agreement. (A true and correct copy of the
Termination Date Letter is annexed hereto as Exhibit G.)
| 101. Sections 5 and 7 of the Cash Warehouse Agreement provided that if the
closing date of the securitization contemplated by the Restructured Transaction failed to occur on
or prior to March 14, 2009, UBSS could, in its sole discretion, retain any of the securities in the
Warehouse Facility or sell such securities to one of UBSS’s affiliates or an unaffiliated party.

102. Pursuant to the terms of the Agreements, if the closing date of the
securitization contemplated by the Restructured Transaction failed to occur on or prior to
March 14, 2009, each of the Fund Counterparties was obligated to pay to UBS its pro rata share
of any market value losses on the Warehouse Assets, which UBS determined it had experienced
and so notified Highland Capital and the Fund Counterparties.

103.  On December 19, 2008, UBSS delivered a letter (the “Cash Warehouse
Demand Letter”) to Highland Capital and the Fund Counterparties demanding payment for its
losses. (A true and correct copy of the Cash Warehouse Demand Letter is annexed hereto as
Exhibit H.) UBSS demanded that Highland Capital and the Fund Counterparties wire that
required amount to UBSS no later than 5:00 pm on December 24, 2008 (i.e., the third business
day after the date of the Cash Warehouse Demand Letter) (the “Final Payment Date”). Highland
Capital and the Fund Counterparties failed to make the required payment to UBSS.

104. The Synthetic Warehouse Agreement provided that in the event the
closing date of the securitization contemplated by the Restructured Transaction failed to occur on
or prior to March 14, 2009, the Fund Counterparties would be collectively responsible for 100%
of the aggregate amount of losses on the CDS Portfolio and each of the Fund Counterparties
would pay, after notice of such amount due from UBS, its pro rata share of such amount to UBS

within three business days.
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105. On December 19, 2008, UBS AG delivered a letter (the “Synthetic
Warehouse Demand Letter”) to Highland Capital and the Fund Counterparties demanding
payment for its losses. (A true and correct copy of the Synthetic Warehouse Demand Letter is
annexed hereto as Exhibit]l.) UBS AG demanded that the Highland Capital and the Fund
Counterparties wire the required amount to UBS AG no later than 5:00 PM on the Final Payment
Date (i.e., December 24, 2008 — the third business day after the date of the Synthetic
Warehouse Demand Letter). Highland Capital and the Fund Counterparties failed to make the

required payment to UBS AG.

G. Notice Of Failure to Pay, Auction And Final Accounting Ietter
106. On January 5, 2009, UBS notified Highland Capital and the Fund

Counterparties of the failure to make the requisite payments when due pursuant to the
Agreements and the applicable demand letters. On or about January 16, 2009, in connection
with unwinding the Warehouse Facility, UBS conducted the auction contemplated by the
Warehouse Agreements.

107. On or about March 19, 2009, UBS delivered a letter to Highland Capital
and the Fund Counterparties concerning a final accounting concerning the auction and the losses
in the Warehouse Facility. UBS determined that Highland Capital and the Fund Counterparties

owed it $686,853,290.26.

H. Highland Capital
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109. In December 2008, immediately after UBS terminated the Restructured

Transaction, Dondero and Highland Capital

110. On or about February 24, 2009, UBS commenced this action against
Highland Capital and the Fund Counterparties. At the time, SOHC and Highland Financial, as
its alter ego, owed UBS approximately $345 million.

111.  Undeterred, on or about March 17, 2009, Dondero and Highland Capital
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112.  Asaresult, Highland Capital (a) further interfered in bad faith with UBS’s
contractual rights and the Fund Counterparties’ contractual obligations under the Warehouse
Agreements, thereby breaching the covenants of good faith and fair dealing inherent in the

Warehouse Agreements; and (b)

The full extent of UBS’s

injury should be determined at trial.

114.
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FIRST CAUSE OF ACTION
(Fraud Against The Fund Counterparties)

115. UBS repeats and realleges the allegations set forth in paragraphs 1 through
114 of this Second Amended Complaint as if fully set forth herein.

116. In connection with restructuring the Original Engagement, and negotiating
the terms of the Agreements and Restructured Transaction, Highland Capital and the Fund
Counterparties had a duty to communicate accurate and complete information to UBS.

117. As alleged above, in connection with negotiating the Restructured
Transaction, Highland Capital and the Fund Counterparties intentionally misrepresented material
facts and made Omissions (as defined earlier herein).

118. As set forth in more detail above, prior to the restructuring being
completed, and the Agreements being executed, Highland Capital and the Fund Counterparties
misrepresented information and made Omissions to UBS concerning the creditworthiness of the
Fund Counterparties as well as information about their finances and assets, including, but not

limited to, information regarding the following:

» I
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119. Highland Capital and the Fund Counterparties acted knowingly and
purposefully in making the materially false representations and Omissions to UBS in connection
with negotiating the Restructured Transaction to induce UBS to enter the Agreements. Highland
Capital and the Fund Counterparties knew that their representations and Omissions were
materially false and misleading. Knowingly using material misrepresentations and Omissions,
Highland Capital and the Fund Counterparties intended to induce, and fraudulently induced UBS
into entering the Agreements.

120. Highland Capital and the Fund Counterparties also knew that their false
representations and Omissions were material to and caused UBS’s decision to enter the
Agreements. In particular, the misrepresentations and Omissions were both quantitatively and
qualitatively material to UBS inasmuch as UBS would have acted differently had it known the
truth about the Fund Counterparties’ finances and assets when UBS made the decision to go
forward with the restructuring and releasing, among other things, valuable claims against
Highland Capital.

| 121. UBS was not aware and could not have been aware of the falsity and
misleading nature of Highland Capital’s and the Fund Counterparties’ misrepresentations and
Omissions. The facts and information underlying the false, inaccurate and incomplete financial
reports that Highland Capital provided to UBS in connection with negotiating the Restructured
Transaction were peculiarly within Highland Capital’s and the Fund Counterparties’ knowledge.

122. Highland Capital and the Fund Counterparties had superior knowledge
compared to UBS about Highland Capital’s and the Fund Counterparties’ finances and assets.
Indeed, such facts and information were solely and peculiarly within the knowledge of Highland
Capital and the Fund Counterparties. Moreover, it was necessary for Highland Capital and the

Fund Counterparties to complete or clarify the information that it provided to UBS concerning
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the Fund Counterparties’ finances and assets. Consequently, Highland Capital’s and the Fund
Counterparties’ concealment of the Fund Counterparties’ finances and assets was fraudulent.

123. UBS reasonably and justifiably relied to its detriment on Highland
Capital’s and the Fund Counterparties’ misrepresentations and Omissions regarding the Fund
Counterparties’ financial condition and assets. In particular, UBS reasonably and justifiably
relied on misrepresentations and Omissions of facts and information solely and peculiarly within
the knowledge of Highland Capital and the Fund Counterparties. Given UBS’s prior dealings
with Highland Capital and its affiliates, as well as Highland Capital’s size and presence in the
market, UBS had no reason to question the veracity and completeness of the financial
information that Highland Capital provided to UBS about the Fund Counterparties’ finances and
assets. UBS also had no reason to believe that the financial information that Highland Capital
provided to it to induce UBS to enter the Restructured Transaction would be false, incomplete or

otherwise misleading. When UBS evaluated the Fund Counterparties’ financial statements in

early 2008,

124, But for Highland Capital’s and the Fund Counterparties’ material
misrepresentations and Omissions, UBS would not have entered the Agreements, or released its
claims against Highland Capital and the Fund Counterparties arising out of the Original

Engagement.
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125. In reasonable and justifiable reliance on the foregoing material
misrepresentations and Omissions, UBS also surrendered and released valuable claims against
Highland Capital and the Fund Counterparties at a time when UBS could have been made whole
for the losses that it had suffered to that point as a result of the Original Engagement. Nor would
UBS have suffered the additional losses in the Warehouse Facility.

126. UBS reasonably relied to its detriment on Highland Capital’s and the Fund
Counterparties’ material misrepresentations and Omissions. As a direct and proximate result of
Highland Capital’s and the Fund Counterparties’ misrepresentations and Omissions, UBS
continued to maintain the Warehouse Facility through, at least, December 3, 2008, suffering in
excess of $686 million in losses that the Fund Counterparties cannot pay to UBS.

127. Highland Capital’s and the Fund Counterparties’ material
misrepresentations and Omis;ions were the direct and proximate cause of UBS’s losses
complained of herein. As a direct result of, and in reliance upon, Highland Capital’s and the
Fund Counterparties’ material misrepresentations and Omissions, UBS was induced to, among
other things, (a) enter the Agreements; (b) release its pre-existing claims against Highland
Capital and the Fund Counterparties related to the Original Engagement; and (c) assume the
credit-risk of the Fund Counterpérties; and as a direct result, caused UBS to incur substantial

losses and damages in an amount to be determined at trial.

SECOND CAUSE OF ACTION
(Fraud Against The Fund Counterparties)
(Pled Solely To Preserve For Appeal)

128. UBS repeats and realleges the allegations set forth in paragraphs 1 through

127 of this Second Amended Complaint as if fully set forth herein.
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129.  In connection with restructuring the Original Engagement, and negotiating
the terms of the Agreements and Restructured Transaction, Highland Capital and the Fund
Counterparties had a duty to communicate accurate and complete information to UBS.

130. As alleged above, in connection with negotiating the Restructured
Transaction, Highland Capital and the Fund Counterparties intentionally misrepresented material
facts and made Omissions (as defined earlier herein).

131. As set forth in more detail above, prior to the restructuring being
completed, and the Agreements being execute