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	I. PRELIMINARY STATEMENT1F
	1. Plaintiffs argue that the Court should deny the Motion because (i) mandatory withdrawal is required under 28 U.S.C. § 157(d); (ii) the Bankruptcy Court lacks jurisdiction to adjudicate the Complaint; and (iii) their violation of Local Rule 3.3 is h...
	2. First, mandatory withdrawal does not apply. The Complaint does not require substantial and material consideration of non-bankruptcy federal law. Rather, it involves application of well-settled law, including law from the Supreme Court, to address f...
	3. Second, the Bankruptcy Court has jurisdiction to adjudicate the Complaint. Bankruptcy jurisdiction is determined when the facts giving rise to the claim arose, not when a lawsuit is filed. The facts underlying the Complaint arose prior to confirmat...
	4. Third, Plaintiffs’ failure to follow Local Rule 3.3 is not harmless. Had they followed the Rule, the Complaint would likely have been referred to the Bankruptcy Court and, under the local bankruptcy rules,3F  the Bankruptcy Court would have conduct...
	NO SUBSTANTIAL AND MATERIAL CONSIDERATION OF FEDERAL LAW
	5. Withdrawal of the reference is required under 28 U.S.C § 157(d) if a matter requires “substantial and material consideration” and “significant interpretation of federal laws” rather than a “straightforward application of a federal statute to a part...
	6. Plaintiffs attempt to meet this stringent standard by exaggerating the complexity of their claims. But, their claims are simple and straightforward: (1) (a) did Defendants owe Plaintiffs a fiduciary duty under the Advisers Act; (b) what was that du...
	7. Fiduciary Duty under the Advisers Act. It is well-settled that, with limited, inapplicable exceptions, Section 206 of the Advisers Act8F  creates a fiduciary duty to an investment adviser’s “client” (i.e., the person or entity that is the counterpa...
	8. The Scope of the Fiduciary Duty and Breach. An adviser’s fiduciary duty is satisfied by disclosure. “To meet its duty of loyalty, an adviser must make full and fair disclosure to its clients of all material facts relating to the advisory relationsh...
	9. Remedies for Breach of Duty. Assuming, arguendo, the Debtor breached its fiduciary duty to the DAF under the Advisers Act, there is no private right of action for such breach. Transamerica Mortg. Advisors v. Lewis, 444 U.S. 11, 13-14 (1979) (“[W]e ...
	10. Bankruptcy Courts Apply the Advisers Act. Bankruptcy courts routinely analyze federal securities laws. In fact, prior to the commencement of the Debtor’s case, the Debtor, under Mr. Dondero’s control, was heavily involved in the bitterly contested...
	11. Further, 11 U.S.C. § 523(a)(19) requires bankruptcy courts to determine whether there were violations of “federal securities laws (as that term is defined in section 3(a)(47) of the Securities Exchange Act of 1934),13F  any of the State securities...
	12. Plaintiffs Cite No Applicable Case Law. Plaintiffs wave the red flag of “securities laws” and cite two factually inapposite cases to support their argument. First, they cite In re Harrah’s Entertainment, 1996 U.S. Dist. LEXIS 18097 (E.D. La. Nov. ...
	13. The Advisers Act Is Not a Predicate for RICO: Plaintiffs allege the violation of the Advisers Act, among other things, in connection with a sale of a security (the HCLOF interests) is a predicate act. Appx. 11 at 826-827. However, RICO expressly e...

	The Bankruptcy Court Has Jurisdiction
	14. “Related to” jurisdiction exists if resolution of a dispute would have a “conceivable impact on the estate.” Wood v. Wood (In re Wood), 825 F.2d 90, 93 (5th Cir. 1987). A judgment against the Debtor would significantly impact the estate and there ...
	15. Plaintiffs argue that because the Bankruptcy Court confirmed the Plan its jurisdiction is limited and determined under the restrictive standard in Bank of Louisiana v. Craig’s Stores of Texas, Inc. (In re Craig's Stores of Texas, Inc.), 266 F.3d 3...
	16. Based on Craig’s Stores and other decisions,18F  courts developed a six-factor test to determine if there is “related to” jurisdiction post-confirmation: (1) when the claim arose; (2) what provisions in the plan exist for resolving disputes and wh...
	17. Even if the more restrictive standard applies, these factors support bankruptcy court jurisdiction in this case. The claims in the Complaint arose from the HarbourVest Settlement (which occurred pre-confirmation) and, if they exist, are administra...

	NO WASTE OFJUDICIAL RESOURCES
	18. Granting the Motion would give this Court the benefit of the Bankruptcy Court’s recommendation on mandatory withdrawal as required by the local rules, which require a party to file a motion for withdrawal with the bankruptcy clerk so the bankruptc...





