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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
In re:
HIGHLAND CAPITAL Chapter 11
MANAGEMENT, L.P.,
Reorganized Debtor. Case No. 19-34054-sgj11

MARK S. KIRSCHNER, AS LITIGATION TRUSTEE
OF THE LITIGATION SUB-TRUST

Plaintiff,

V.

JAMES D. DONDERO; SCOTT ELLINGTON; ISAAC
LEVENTON; GRANT JAMES SCOTT III; STRAND
ADVISORS, INC.; NEXPOINT ADVISORS, L.P.;
HIGHLAND CAPITAL MANAGEMENT FUND
ADVISORS, L.P.; DUGABOY INVESTMENT TRUST
AND NANCY DONDERO, AS TRUSTEE OF
DUGABOY INVESTMENT TRUST; GET GOOD
TRUST AND GRANT JAMES SCOTT II1, AS
TRUSTEE OF GET GOOD TRUST; HUNTER
MOUNTAIN INVESTMENT TRUST; CLO HOLDCO,
LTD.; CHARITABLE DAF HOLDCO, LTD.;
CHARITABLE DAF FUND, LP; HIGHLAND DALLAS
FOUNDATION; RAND PE FUND I, LP, SERIES 1;
MASSAND CAPITAL, LLC; MASSAND CAPITAL,
INC.; AND SAS ASSET RECOVERY, LTD.

Adv. Pro. No. 21-03076-sgj

Defendants.

MOVANTS’ WITNESS AND EXHIBIT LIST

Mark S. Kirschner, as Litigation Trustee of the Highland Litigation Sub-Trust
(“Litigation Trustee”), and Hunter Mountain Investment Trust (“HMIT”) (“collectively,

Movants”), submit the following witness and exhibit lists with respect to the Motion to
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Substitute Plaintiff [Doc. 357], which has been set for hearing at 11:00 a.m. (Central Time)
on September 3, 2025:
A. Witnesses
1. Any witness identified or called by any other party; and
2. Any witness necessary for rebuttal.

B. Exhibits

No. | Exhibit Offered | Admitted
1. | Declaration of Gregory V. Demo in Support of Motion for Entry

of an Order Pursuant to Bankruptcy Rule 9019 and 11 U.S.C. §

363 Approving Settlement Agreement with the HMIT Entities

and Authorizing Actions Consistent Therewith [HCM Bk.

Doc. No. 4217]

2. | Order Pursuant to Bankruptcy Rule 9019 and 11 U.S.C. § 363

Approving Settlement between the Highland Entities and the

HMIT Entities and Authorizing Actions Consistent Therewith

[HCM Bk. Doc. No. 4297]

3. | Motion for an Order Extending Duration of the Trusts [HCM

Bk. Doc. No. 4213]

4. | Order Extending Duration of the Trusts [HCM Bk. Doc. No.

4298]

5. | Report and Recommendation to the District Court Proposing

That It: (A) Grant Defendants’ Motions to Withdraw the

Reference at Such Time as the Bankruptcy Court Certifies That

Action Is Trial Ready; but (B) Defer Pre-Trial Matters to the

Bankruptcy Court [Doc. 151]

6. | Order [Case No. 22-cv-00203, Dkt. 30]

7. | Any document entered or filed in the main bankruptcy

case.

8. | All exhibits identified or offered by any other party at the

Hearing.
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Respectfully submitted,

/s/ Robert S. Loigman

Penny P. Reid

Paige Holden Montgomery
SIDLEY AUSTIN LLP

2021 McKinney Avenue, Suite 2000
Dallas, Texas 75201

Telephone: (214) 981-3300
Facsimile: (214) 981-3400

Deborah J. Newman (admitted pro hac vice)
Robert S. Loigman (admitted pro hac vice)
QUINN EMANUEL URQUHART &
SULLIVAN LLP

295 5th Avenue

New York, NY 10016

Telephone: (212) 849-7000

ATTORNEYS FOR MARK S. KIRSCHNER, AS
LITIGATION TRUSTEE OF THE HIGHLAND
LITIGATION SUB-TRUST

[s/ Sawnie A. McEntire
Sawnie A. McEntire
Texas Bar No. 13590100
smcentire@pmmlaw.com

Ian B. Salzer

Texas Bar No. 24110325
isalzer@pmmlaw.com

PARSONS MCENTIRE MCCLEARY PLLC
1700 Pacific Avenue, Suite 4400

Dallas, Texas 75201

Tel. (214) 237-4300

Fax (214) 237-4340

ATTORNEYS FOR HUNTER
MOUNTAIN INVESTMENT TRUST



Case 21-03076-sgj Doc 370 Filed 08/28/25 Entered 08/28/25 17:13:26 Desc Main
Document  Page 4 of 4

CERTIFICATE OF SERVICE

I hereby certify that on August 28, 2025, a true and correct copy of the foregoing
document was served on all parties of record via the Court’s ECF system.

/s/ Ian B. Salzer
Ian B. Salzer

3203051



Case 21-03076-sgj Doc 370-1 Filed 08/28/25 Entered 08/28/25 17:13:26 Desc
Exhibit1 Page 1 of 29

EXHIBIT 1




0 )/ wﬂ YLPRADPTR  Hevvdbaen TR RAD IR p Maxer
Qzasc1 Bl AABBAEssH] 1 Dmsﬁgﬂﬁ'ﬂumcmagwﬂwm' ;i Docket #4217 Date Flog: 05/19/2025

PACHULSKI STANG ZIEHL & JONES LLP QUINN EMANUEL URQUHART &
Jeffrey N. Pomerantz (admitted pro hac vice) SULLIVAN LLP

John A. Morris (admitted pro hac vice) Deborah J. Newman (admitted pro hac vice)
Gregory V. Demo (admitted pro hac vice) Robert S. Loigman (admitted pro hac vice)
Hayley R. Winograd (admitted pro hac vice) 51 Madison Avenue, 22nd Floor

10100 Santa Monica Blvd., 13th Floor New York, NY 10010

Los Angeles, CA 90067 Telephone: (212) 849-7000

Tel: (310) 277-6910

HAYWARD PLLC SIDLEY AUSTIN LLP
Melissa S. Hayward Paige Holden Montgomery
Texas Bar No. 24044908 2021 McKinney Avenue
MHayward@HaywardFirm.com Suite 2000

Zachery Z. Annable Dallas, Texas 75201

Texas Bar No. 24053075 Telephone: (214) 981-3300

ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231

Tel: (972) 755-7100

Counsel for Highland Capital Management, Co-Counsel for Marc S. Kirschner, as
L.P. and the Highland Claimant Trust Litigation Trustee of The Highland
Litigation Sub-Trust

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
§
In re: § Chapter 11
§
HIGHLAND CAPITAL MANAGEMENT, L.P.,! § Case No. 19-34054-sgj11
§
Debtor. §

DECLARATION OF GREGORY V. DEMO IN SUPPORT OF MOTION FOR ENTRY
OF AN ORDER PURSUANT TO BANKRUPTCY RULE 9019 AND 11 U.S.C. § 363
APPROVING SETTLEMENT WITH THE HMIT ENTITIES AND AUTHORIZING
ACTIONS CONSISTENT THEREWITH

I, Gregory V. Demo, pursuant to 28 U.S.C. § 1746, under penalty of perjury, declare as

follows:

! The last four digits of the Debtor’s taxpayer identification number are 8357. The headquarters and service address

for Highland is 100 Crescent Court, Suite 1850, Dallas, TX 75201.

4900-5286-5349.1 36027.003 1934054250519000000000003
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1. I am an attorney at the law firm Pachulski Stang Ziehl & Jones LLP, counsel to
Highland Capital Management, L.P., and I submit this Declaration in support of the Motion for
Entry of an Order Pursuant to Bankruptcy Rule 9019 and 11 U.S.C. § 363 Approving Settlement
with the HMIT Entities and Authorizing Actions Consistent Therewith, being filed concurrently
with this Declaration. I submit this Declaration based on my personal knowledge and review of
the documents listed below.

2. Attached as Exhibit 1 is a true and correct copy of the Settlement Agreement and
General Release, dated as of May 19, 2025, by and among, Highland Capital Management, L.P.,
the Highland Claimant Trust, the Highland Litigation Sub-Trust, and the Highland Indemnity
Trust, on the one hand, and Hunter Mountain Investment Trust, Beacon Mountain LLC, Rand
Advisors, LLC, Rand PE Fund I, LP, Rand PE Fund Management, LLC, Atlas IDF, LP, Atlas
IDF GP, LLC, on the other hand.

[Signature Page Follows]
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I declare under penalty of perjury of the laws of the United States that the foregoing is

true and correct.

Dated: May 19, 2025. /s/ Gregory V. Demo
Gregory V. Demo
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EXECUTION VERSION
SETTLEMENT AGREEMENT & GENERAL RELEASE

THIS SETTLEMENT AGREEMENT & GENERAL RELEASE (this “Agreement”) is
entered into as of May 19, 2025 (the “Agreement Date”), by and among Highland Capital
Management, L.P., a Delaware limited partnership (“Highland”), the Highland Claimant Trust, a
Delaware statutory trust governed by the Delaware Statutory Trust Act (the “Claimant Trust”),
the Highland Litigation Sub-Trust, a Delaware statutory trust governed by the Delaware
Statutory Trust Act (the “Litigation Sub-Trust”), and the Highland Indemnity Trust, a Delaware
statutory trust governed by the Delaware Statutory Trust Act (the “Indemnity Trust”, and
together with Highland, the Claimant Trust and the Litigation Sub-Trust, the “Highland
Entities”), on the one hand, and Hunter Mountain Investment Trust, a Delaware statutory trust
(“HMIT”), Beacon Mountain LLC, a Delaware limited liability company (“Beacon
Mountain”), Rand Advisors, LLC, a Delaware limited liability company (“Rand Advisors”),
Rand PE Fund I, LP, a Delaware series limited partnership (“Rand PE Fund”), Rand PE Fund
Management, LLC, a Delaware limited liability company (“Rand GP”), Atlas IDF, LP, a
Delaware limited partnership (“Atlas IDF”), Atlas IDF GP, LLC, a Delaware limited liability
company (“Atlas GP” and together with HMIT, Beacon Mountain, Rand Advisors, Rand PE
Fund, Rand GP and Atlas IDF, the “HMIT Entities”), on the other hand. The Highland Entities
and the HMIT Entities are collectively referred to as the “Parties,” and each individually, as a

“Party”.

DEFINITIONS

Capitalized terms used but not otherwise defined herein shall have the meanings set forth
in the Claimant Trust Agreement or the Plan, as applicable (in each case, as hereinafter defined).
For purposes of this Agreement, the following capitalized terms have the following meanings:

“9019 Motion” means the motion seeking entry of the Bankruptcy Court Order pursuant
to Bankruptcy Rule 9019 and in accordance with Section 18.

“Action” means any action, claim, demand, arbitration, hearing, charge, complaint,
investigation, examination, indictment, litigation, suit or other civil, criminal, administrative or
investigative proceedings, including any petition under Rule 202 of the Texas Rules of Civil
Procedure.

“Affiliate” means a Person that, directly or indirectly, through one or more
intermediaries, controls or is controlled by, or is under common control with, a specified Person
as of the date on which, or at any time during the period for which, the determination of
affiliation is being made. The term “control” (including, with correlative meanings, the terms
“controlled by” and “under common control with”), as applied to any Person, means the
possession, direct or indirect, of the power to direct or cause the direction of the management and
policies of such Person, whether through the ownership of voting securities or other ownership
interest, by contract or otherwise.

“Amended Complaint” means the Amended Complaint and Objection to Claims, filed as
docket number 158 in Kirschner v. Dondero, Adv. Pro. No. 21-03076-sgj (Bankr. N.D. Tex.
May 19, 2022).

4923-8662-5850.11 36027.003
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“Bankruptcy Case” means In re Highland Capital Management, L.P., Case No. 19-
34054-sgj (Bankr. N.D. Tex.) and its related proceedings.

“Bankruptcy Code” means title 11 of the United States Code, 11 U.S.C. §§ 101-1532
(as amended).

“Bankruptcy Court” means the U.S. Bankruptcy Court for the Northern District of
Texas, Dallas Division.

“Bankruptcy Court Approval Date” means the date on which the Bankruptcy Court
Order is issued.

“Bankruptcy Court Order” means an order of the Bankruptcy Court approving the
allowance of the HMIT’s Class 10 Interest as provided in this Agreement pursuant to the 9019
Motion.

“Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure.

“Business Day” means any day other than (i) a Saturday or a Sunday, (ii) a day on which
the Federal Reserve Bank of New York or the New York Stock Exchange is closed, or (iii) a day
on which banks in the States of Texas are required, or authorized by law, to close.

“Claimant Trust Agreement” means that certain Claimant Trust Agreement of the
Claimant Trust (as may have been or may be amended, supplemented or otherwise modified in
accordance with the terms thereof from time to time), effective as of August 11, 2021, by and
among Highland, as settlor, James P. Seery, Jr., a Claimant Trustee, and Wilmington Trust,
National Association, a national banking association, as Delaware trustee.

“Claims” means any claims, debts, liabilities, demands, obligations, breaches of contract,
breaches of duty or any relationship, misfeasance, malfeasance, promises, acts, omissions,
agreements, liens, losses, costs and expenses (including attorney’s fees and related costs),
damages, injuries, suits, Actions, and causes of action of whatever kind or nature, whenever and
however, arising, whether known or unknown, suspected or unsuspected, matured or unmatured,
liquidated or unliquidated, contingent or fixed, at law or in equity, statutory or otherwise.

“Class 10” means the class of Claims or Equity Interests described in Article II. Section
H.10. of the Plan.

“Class 11” means the class of Claims or Equity Interests described in Article II. Section
H.11. of the Plan.

“Committee” means the official committee of unsecured creditors appointed in the
Bankruptcy Case.

“Confirmation Order” means that certain Order Confirming the Fifth Amended Plan of
Reorganization of Highland Capital Management, L.P. (as Modified) and (ii) Granting Related
Relief [Docket No. 1943], as conformed in accordance with the Fifth Circuit’s rulings.
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“Dugaboy Note” means that certain Promissory Note dated May 31, 2017, in the original
face amount of $24,268,621.69, from The Dugaboy Investment Trust, as Maker, and Highland
Capital Management, L.P. and The Get Good Non-Exempt Trust, collectively as Payee.

“Final Court Approval Date” means the date on which the Bankruptcy Court Order
becomes a Final Order.

“Final Order” means an order or judgment of the Bankruptcy Court, which is in full
force and effect, and as to which the time to appeal, petition for certiorari, or move for a new
trial, reargument or rehearing has expired and as to which no appeal, petition for certiorari, or
other proceedings for a new trial, reargument or rehearing shall then be pending or as to which
any right to appeal, petition for certiorari, new trial, reargument, or rehearing shall have been
waived in writing in form and substance satisfactory to the Highland Entities, as applicable, or,
in the event that an appeal, writ of certiorari, new trial, reargument, or rehearing thereof has been
sought, such order of the Bankruptcy Court shall have been determined by the highest court to
which such order was appealed, or certiorari, new trial, reargument or rehearing shall have been
denied and the time to take any further appeal, petition for certiorari, or move for a new trial,
reargument or rehearing shall have expired; provided, however, that the possibility that a motion
under Rule 60 of the Federal Rules of Civil Procedure, or any analogous rule under the
Bankruptcy Rules, may be Filed with respect to such order shall not preclude such order from
being a Final Order.

“Gatekeeper” means the gatekeeping provision contained in Article IX. F of the Plan as
of August 11, 2021.

“Governmental Authority” means any federal, provincial, state, local or foreign
government or political subdivision thereof, court of competent jurisdiction, administrative
agency, judicial or arbitral body, or commission or other governmental or regulatory authority or
instrumentality.

“Highland Released Parties” means collectively (i) the Highland Entities, (ii) any
Affiliate of any Highland Entity and any Person directly or indirectly majority-owned by any
Highland Entity or any of their respective Affiliates, (iii) any Person directly or indirectly
managed by any Highland Entity or any of their respective Affiliates, whether by contract or
otherwise (the entities described in clauses (i)-(iii), collectively, the “Highland Parties”), (iv)
each of the Highland Parties’ current and former trustees and administrators (including the
trustees of any of the Claimant Trust, the Litigation Sub-Trust, or the Indemnity Trust), officers,
executives, agents, directors, advisors, advisory representatives, consultants, administrators,
managers, members, partners (including limited and general partners), employees, beneficiaries,
shareholders, other equityholders, participants, direct and indirect subsidiaries and parents,
Affiliates, successors, designees, and assigns, (v) the current and former members of the
Oversight Board of the Claimant Trust in any capacity (including Richard Katz) and their
Affiliates, (vi) Farallon Capital Management, LL.C, Stonehill Capital Management, LLC, Muck
Holdings LLC, and Jessup Holdings LLC, in each case, in any capacity, (vii) the Independent
Board and its members John Dubel, James P. Seery, Jr., and Russell Nelms, (viii) James P.
Seery, Jr., individually and in all capacities for any Highland Released Party, including as Chief
Executive Officer of Highland Capital Management, L.P., Claimant Trustee of the Claimant
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Trust, and the Indemnity Trust Administrator of the Indemnity Trust, (ix) Marc S. Kirschner,
individually and as Trustee of the Litigation Sub-Trust, (x) the Committee and each of its
members, (xi) the professionals (and their respective firms) (a) retained by Highland or the
Committee during the Bankruptcy Case or which provided services to Highland or the
Committee during the Bankruptcy Case or (b) retained by any Highland Released Party on or
after August 11, 2021, (xii) any Person indemnified by any Highland Party (the Persons
described in clauses (i)-(xii), collectively, the “Highland Covered Parties”), and (xii) each
Highland Covered Party’s current and former officers, executives, agents, attorneys (and their
respective firms), directors, advisors, consultants, administrators, managers, members, partners
(including limited and general partners), employees, beneficiaries, shareholders, other
equityholders, participants, direct and indirect subsidiaries and parents, Affiliates, successors,
designees, and assigns, if not otherwise included in the defined term “Highland Covered
Parties;” provided, however, and for the avoidance of doubt, and without in any way limiting the
scope of the foregoing, “Highland Covered Parties” shall include Highland CLO Funding, Ltd.,
Highland HCF Advisor, Ltd., Highland Multi Strategy Credit Fund, L.P., Highland Multi
Strategy Credit Fund GP, L.P., Highland Multi Strategy Credit GP, LLC, Highland Multi
Strategy Credit Fund, Ltd., Highland Select Equity Master Fund, L.P., Highland Select Equity
Fund GP, L.P., Highland Select Equity Fund, L.P., Highland Restoration Capital Partners
Master, L.P., Highland Restoration Capital Partners GP, LLC, Highland Restoration Capital
Partners, L.P., Highland Restoration Capital Partners Offshore, L.P., Highland Offshore
Director, LLC, Acis CLO Management, LLC, Neutra, Ltd., Pollack, Ltd., Acis CLO
Management Holdings, L.P., Acis CLO Management Intermediate Holdings I, LLC, Acis CLO
Management Intermediate Holdings II, LLC, Acis CLO Assets Holdings Limited, CHG Houston
Holdings, LLC, Penant Management, L.P., Penant Management GP, LLC, Gunwale, LLC, HE
Capital, LLC, Gleneagles CLO, Ltd., Aberdeen Loan Funding, Ltd. Highland Argentina
Regional Opportunity Fund GP, LLC, Highland Argentina Regional Opportunity Fund, L.P.,
Highland Argentina Regional Opportunity Fund, Ltd., Highland Argentina Regional Opportunity
Master Fund, L.P., Highland Latin America Consulting, Ltd., Highland Capital Management
Korea Limited, Highland Capital Management Latin America, L.P., Highland Latin America GP,
Ltd., Highland Latin America LP, Ltd., Highland Offshore Partners, L.P. (Diversified),
Brentwood CLO, Ltd., Eastland CLO, Ltd., Bristol Bay Funding Ltd., Jasper CLO Ltd.,
Highland Legacy Limited, Grayson CLO, Ltd., Greenbriar CLO, Ltd., Highland Loan Funding
V Ltd., Highland Park CDO I, Ltd., Liberty CLO, Ltd., Valhalla CLO, Ltd., Stratford CLO Ltd.,
Southfork CLO, Ltd., Pam Capital Funding, L.P., Stonebridge-Highland Healthcare Private
Equity Fund, Pamco Cayman Ltd., Red River CLO, Ltd., Rockwall CDO II Ltd., Rockwall
CDO, Ltd.,, Westchester CLO, Ltd. Longhorn Credit Funding, LLC, PensionDanmark
Pensionsforsikringsaktieselskab, Highland Dynamic Income Master Fund L.P., Highland
Dynamic Income Fund GP, LLC, Highland Dynamic Income Fund, L.P., Highland Dynamic
Income Fund, Ltd., Highland JHT Holdings, LLC, Highland Prometheus Master Fund, L.P.,
Highland Prometheus Feeder Fund I, L.P., Highland Prometheus Feeder Fund II, L.P., Highland
Sunbridge GP, LLC, Trussway Holdings, LLC, Trussway Industries, LLC, TW Company, Inc.,
T-Way Investments, LLC, SSP Holdings, LLC, Highland Flexible Income UCITS Fund, and
Acis CLO 2017-7, Ltd. Notwithstanding the forgoing or anything herein to the contrary, none of
“Highland Released Parties”, “Highland Parties”, nor “Highland Covered Parties” shall include
James Dondero, Scott Ellington, Isaac Leventon, or any Person directly or indirectly owned as of
the date hereof (in whole or in part) by, and/or Affiliated as of the date hereof with, or claiming
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through, under or on behalf of, any of Mr. Dondero, Mr. Ellington, or Mr. Leventon in any
manner and none of such Persons are released from any Claim by any Person in connection with
this Agreement.

“HMIT Class 10 Interest” means the unvested, contingent Class 10 interest in the
Claimant Trust (a) to be allowed on account of HMIT’s pre-petition equity interest in Highland,
and (b) subject to the terms and conditions, as applicable, of the Plan, the Plan Documents, the
Claimant Trust Agreement, and in accordance with this Agreement, and applicable law.

“HMIT Note” means that certain Secured Promissory Note dated December 21, 2015, in
the original face amount of $63,000,000 from HMIT, as maker, and Highland, as payee.

“HMIT Note Claims” means any Claim related to, in connection with or arising out of
the HMIT Note.

“HMIT Released Parties” means collectively (i) the HMIT Entities, (ii) any Affiliate of
any HMIT Entity and any Person directly or indirectly majority owned by any HMIT Entity or
any of their respective Affiliates, (iii) any Person directly or indirectly managed by any HMIT
Entity or any of their respective Affiliates, whether by contract or otherwise (the entities
described in clauses (i) — (iii), collectively, the “HMIT Parties”), (iv) each of the HMIT Parties’
current and former trustees, administrators, officer, executives, agents, directors, advisors,
consultants, manager, members, partners (including limited and general partners), employees,
beneficiaries, shareholders, other equityholders, participants, direct and indirect subsidiaries and
parents, Affiliates, successors, designees, and assigns (v) the professionals (and their respective
firms (a) retained by any HMIT Party during the Bankruptcy Case or which provided services to
any HMIT Party during the Bankruptcy Case or (b) retained by any HMIT Released Party on or
after August 11, 2021, (vi) any Person indemnified by any HMIT Party (the Persons described in
clauses (i) — (vi), collectively, the “HMIT Covered Parties”), and (vii) each HMIT Covered
Party’s current and former officers, executives, agents, directors, advisors, consultants,
administrators, managers, members, partners (including limited and general partners),
employees, beneficiaries, shareholders, other equityholders, participants, direct and indirect
subsidiaries and parents, Affiliates, successors, designees, and assigns, if not otherwise included
in the defined term “HMIT Covered Parties.” Notwithstanding the forgoing, none of “HMIT
Released Parties”, “HMIT Parties”, nor “HMIT Covered Parties” shall include James Dondero,
Scott Ellington, Isaac Leventon, or any Person directly or indirectly owned as of the date hereof
(in whole or in part) by, and/or Affiliated as of the date hereof with, or claiming through, under
or on behalf of, any of Mr. Dondero, Mr. Ellington, or Mr. Leventon in any manner, and none of
such Persons are released from any Claims by any Person in connection with this Agreement.

“Indemnity Trust Administrator” has the meaning given to it in the Indemnity Trust
Agreement.

“Indemnity Trust Agreement” means that certain Second Amended and Restated
Indemnity Trust Agreement of the Indemnmity Trust (as may be amended, supplemented or
otherwise modified in accordance with the terms thereof from time to time), effective as of
[April 28], 2025, by and among the Claimant Trust, as grantor, James P. Seery, Jr., as indemnity
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trust administrator, and Wilmington Trust, National Association, a national banking association,
as indemnity trustee and Delaware trustee.

“Indemnity Trust Assets” has the meaning set forth in the Indemnity Trust Agreement,
but excluding Highland, the Claimant Trust, and their respective assets.

“Independent Board” means the independent board appointed by the Bankruptcy Court
on January 9, 2020, pursuant to that certain Order Approving Settlement with Official Committee
of Unsecured Creditors Regarding Governance of the Debtor and Procedures for Operations in
the Ordinary Course [Docket No. 339].

“Kirschner Claims” means all Claims and causes of action that were asserted or could
have been asserted by the Litigation Trustee of the Litigation Sub-Trust, in the Amended
Complaint.

“Liability” means any liability, debt, obligation, loss, damage, claim, cost or expense
(including costs of investigation and defense and attorney’s fees, costs and expenses), in each
case, whether direct or indirect, whether accrued or contingent, whether or not involving a third-
party claim, and including incidental and consequential damages and diminution of value.

“Litigation Protections” means, individually and collectively, the rights, duties, and
obligations set forth in Sections 1 — 2 and Sections 9 - 16.

“Litigation Sub-Trust” means the Highland Litigation Sub-Trust, a Delaware statutory
trust governed by the Delaware Statutory Trust Act.

“Litigation Sub-Trust Agreement” means that certain Litigation Sub-Trust Agreement
of the Litigation Sub-Trust (as may be amended, supplemented or otherwise modified in
accordance with the terms thereof from time to time), effective as of August 16, 2021, by and
among James P. Seery, Jr., as Claimant Trustee of the Claimant Trust, Wilmington Trust,
National Association, a national banking association, as Delaware Trustee, and the Litigation
Trustee.

“Litigation Trustee” means Marc S. Kirschner, as Litigation Trustee of the Litigation
Sub-Trust.

“LPA” means that certain Sixth Amended and Restated Agreement of Limited
Partnership of Highland Capital Management, L.P. (as may be amended, supplemented or
otherwise modified in accordance with the terms thercof from time to time), dated as of October
4,2021.

“Operating Expenses” means, except for the expenses of the Indemnity Trust (including
any payments to Trust Indemnified Parties or Indemnified Parties (in each case, as defined, and
pursuant to the terms and conditions set forth, in the Indemnity Trust Agreement)), the expenses
of operating and administering the Highland Entities, including legal expenses, employee
compensation, Claimant Trustee/CEO and other trust and trustee related compensation, incentive
compensation, and customary general and administrative expenses.
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“QOriginal Plan” means that certain Fifth Amended Plan of Reorganization of Highland
Capital Management, L.P. (as Modified) attached as Exhibit A to the Order (A) Confirming the
Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. (as modified) and
(B) Granting Related Relief, filed at Docket No. 1943 on the Bankruptcy Court’s docket.

“QOversight Board” means the oversight board of the Highland Claimant Trust.

“Pending Litigation” means (i) Hunter Mountain Investment Trust v. Highland Cap.
Mgmt., L.P., Case No. 3:23-cv-02071-E (N.D. Tex.), on remand to the Bankruptcy Court
(including Hunter Mountain Investment Trust’s Emergency Motion for Leave to File Adversary
Proceeding filed at Bankruptcy Court Docket No. 3699 and all proceedings, decisions, and
orders relating there); (i1) Dugaboy Investment Trust v. Highland Cap. Mgmt, L.P., 3:24-cv-
01531-X (N.D. Tex.) (only as to HMIT), and (ii1) Hunter Mountain Investment Trust v. Highland
Cap. Mgmt., L.P., Case No. 3:24-cv-01786-L (N.D. Tex.).

“Permitted Investments” has the meaning set forth in the Indemnity Trust Agreement.

“Person” means any natural person, partnership, limited liability partnership,
corporation, limited liability company, association, joint stock company, trust, estate, joint
venture, unincorporated organization or Governmental Authority.

“Plan” means that certain Fifth Amended Plan of Reorganization of Highland Capital
Management, L.P. (as Modified) as conformed in accordance with the Fifth Circuit’s rulings.

“Plan Documents” has the meaning given to it in the Plan.

“Plan Protections” means, collectively, the provisions of the Plan contained in Article
IX thereof.

“Pro_Rata” means the proportion that (a) the allowed amount of a particular Claim or
Equity Interest in Class 10 bears to (b) the aggregate allowed amount of all Claims or Equity
Interests in Class 10.

“Threats” means any written threats of legal action, legal demands, filed complaints,
petitions for pre-suit discovery, suits, litigations, arbitrations, actual or threated restraining orders
or injunctions made in writing, or similar written actions of any kind, or sworn statements
evidencing the same, in any forum against any Trust Indemnified Parties or Indemnified Party
(both as defined in the Indemnity Trust Agreement), excluding any such action that would
otherwise be a Threat except that any applicable statute of limitations that could be applicable to
such action has expired.

“Threats Notice” means the written notice of any Threats received by the Indemnity
Trust with respect to any Trust Indemnified Parties or Indemnified Party (both as defined in the
Indemnity Trust Agreement), that is hereby required to be provided by the Indemnity Trust to the
HMIT Entities, within five (5) Business Days after receipt of such Threat.

RECITALS
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WHEREAS, as of the Petition Date, HMIT held Class B and Class C Limited
Partnerships Interests in Highland;

WHEREAS, on December 21, 2015, HMIT entered into the HMIT Note with Highland,
which had a total outstanding principal balance of Fifty-Seven Million Six Hundred Ninety
Thousand Six Hundred Forty and 95/100 Dollars ($57,690,640.95) as of the Petition Date (the
“HMIT Note Balance”);

WHEREAS, HMIT’s Class B and Class C Limited Partnership Interests in Highland
were extinguished on August 11, 2021, in accordance with the Plan;

WHEREAS, pursuant to the LPA, HMIT’s capital account balance at Highland on
account of its Class B and Class C Limited Partnership Interests on the Petition Date was Three
Hundred Ninety-Four Million Six Hundred Thirty Thousand Eight Hundred Seventy-One and
53/100 Dollars ($394,630,871.53) (the “HMIT Capital Account Balance”);

WHEREAS, some or all of the HMIT Entities have asserted certain Claims against
certain Highland Entities and certain other Highland Covered Parties, including those asserted in
the Pending Litigation,;

WHEREAS, certain distributions to be made to the holders of allowed Class 10 Claims
or Equity Interests pursuant to the terms and subject to the conditions set forth herein are
premised on the consent of certain Highland Covered Parties in their capacity as Holders of
Class 9 Interests, and such Persons are only willing to provide such consent in exchange for the
releases as set forth in this Agreement;

WHEREAS, some or all of the Highland Entities have asserted certain Claims against
certain HMIT Entities, including the HMIT Note Claims;

WHEREAS, the Parties wish to terminate, extinguish, and release any and all rights,
duties, obligations and Claims that (a) any of the Highland Released Parties owed or have, or
may have owed or have, to or with respect to any of the HMIT Released Parties, and (b) any of
the HMIT Released Parties owed or have, or may have owed or have, to or with respect to any of
the Highland Released Parties, as provided in this Agreement (collectively, the “Rights and

Obligations”);

WHEREAS, the Parties agree that the Litigation Protections are intended to enact a
permanent cessation of all litigation concerning or related to the Highland Released Parties
through and including the Agreement Date; and

WHEREAS, the Parties, individually and collectively, wish to (a) resolve all disputes
between and/or among any of the Highland Entities and their respective indemnitees, on the one
hand, and any of the HMIT Entities, on the other hand, including those asserted or attempted to
be asserted in the Pending Litigation, (b) fix and allow HMIT’s Class 10 Interest at the amount
and on the terms provided herein; and (c) terminate, extinguish, and release all Rights and
Obligations on the terms provided herein.
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NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency
of which is hereby acknowledged, the Parties hereby agree as follows:

AGREEMENT

1. Stay and Dismissal of Pending Litigation With Prejudice.

(a) Within five (5) Business Days after the Agreement Date, the HMIT Entities shall
take all steps necessary (at their own cost) to stay the Pending Litigation.

(b) Within five (5) Business Days after the Bankruptcy Court Approval Date, the
HMIT Entities shall take all steps necessary (at their own cost) to dismiss the Pending Litigation
with prejudice.

2. Maintenance of Stay and Dismissal of Certain Defendants from the Amended
Complaint.

(a) The Litigation Trustee shall continue to maintain the stay of Adv. Proc.
No. 21-03076-sgj and all related proceedings arising therefrom through the Bankruptcy Court
Approval Date. Within five (5) Business Days after the Bankruptcy Court Approval Date, the
Litigation Sub-Trust shall take all steps necessary (at its own cost) to dismiss, with prejudice,
HMIT and Rand PE from Counts I, II, III, and XXIV of the Amended Complaint.

3. Cash Payment to HMIT. Within five (5) Business Days following the Bankruptcy
Court Approval Date, Highland shall pay HMIT a one-time, lump sum of Five Hundred
Thousand Dollars (US$500,000.00) (the “Payment”) by wire transfer:

Hunter Mountain Investment Trust
C/o CLO Holdco, LLC

Hancock Whitney

Account # - 071173413

Routing # - 113000968

(469) 604-0955

4. HMIT Class 10 Interest.

(a) Subject to entry of the Bankruptcy Court Order, and the terms of this
Agreement, the HMIT Class 10 Interest shall be deemed allowed in the amount of Three
Hundred Thirty-Six Million Nine Hundred Forty Thousand Two Hundred Thirty and 58/100
Dollars (US$336,940,230.58), which amount represents the HMIT Capital Account Balance, less
the HMIT Note Balance.

(b) Notwithstanding anything to the contrary in the Plan or the Claimant Trust
Agreement, as an integral part of this Agreement to consent to the allowance of the HMIT Class
10 Interest and the other considerations in this Agreement, HMIT shall not be deemed, and no
holder of the HMIT Class 10 Interest shall be, a Claimant Trust Beneficiary or a “Beneficiary”
under the Claimant Trust Agreement, and the Highland Released Parties, individually and
collectively, shall owe no duty to any HMIT Releasor (whether contractual, fiduciary, equitable,
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statutory or otherwise), including with respect to the HMIT Class 10 Interest, in each case,
except as expressly set forth in this Agreement. Furthermore, without limiting the foregoing and
for the avoidance of doubt, the contractual right of the holder of the HMIT Class 10 Interest to
receive or recover any payments or Indemnity Trust Assets from the Indemnity Trust as set forth
in this Agreement or the Indemnity Trust Agreement does not make any HMIT Releasor or any
other Person a beneficiary of the Indemnity Trust or under the Indemnity Trust Agreement.

(©) Notwithstanding anything to the contrary in the Plan, the Claimant Trust
Agreement or the Indemnity Trust Agreement, in no event shall HMIT sell, transfer, assign,
pledge, hypothecate, participate or otherwise dispose of or encumber the HMIT Class 10 Interest
or any rights (including any right to payment) with respect thereto (collectively, a “Class 10
Assignment”), and any attempted Class 10 Assignment shall be null and void.

(d) For the avoidance of doubt, the HMIT Class 10 Interest is and shall remain
senior to the not yet allowed, unvested contingent Class 11 Claims of Equity Interests as
provided for in the Plan, the Plan Documents, and the Claimant Trust Agreement.

5. Initial Interim Distributions on the Allowed Class 10 Interests.

(a) Within five (5) Business Days after the Bankruptcy Court Approval Date,
the Indemnity Trust shall distribute (the date on which such distribution is made, the “Initial
Interim Distribution Date”) Pro Rata to the Holders of allowed Class 10 Claims or Equity
Interests cash in the aggregate amount of Ten Million Dollars (US$10,000,000.00) (the “Initial
Interim Cash Distribution Amount”), by means of wire transfer with the Pro Rata portion in
respect of the HMIT Class 10 Interest sent to the wire instructions contained in Section 3 (“Wire
Transfer”).

(b) Within five (5) Business Days after the Bankruptcy Court Approval Date
(the “Note Assignment Date”), the Highland Entities shall cause the portion of the Dugaboy
Note held by the Highland Entities to be distributed to HMIT in-kind and take all actions
necessary for HMIT to become the holder of such portion of the Dugaboy Note, and shall in
addition pay to HMIT cash in the aggregate amount of all principal and interest payments
actually received on the Dugaboy Note by the Highland Entities, including the Indemnity Trust,
from the Agreement Date to the Note Assignment Date. Prior to the Bankruptcy Court Approval
Date, HMIT will engage an independent valuation service provider to value the Dugaboy Note
for purposes of determining the magnitude of reduction to the outstanding allowed Class 10
Interests on account of such in-kind distribution, which shall not be less than Fifty percent (50%)
of the current balance owed under the Dugaboy Note. The HMIT Entities acknowledge and
agree that none of the Highland Entities are representing or warranting that the Dugaboy Note
can be sold, or the price, if any, that could be received for the Dugaboy Note and further
acknowledge and agree that any such purchase price may be de minimis.

6. Subsequent Distribution(s) on the Allowed Class 10 Interests.

(a) On December 1, 2027, the Indemnity Trust shall distribute (such
distribution, collectively, the “First Subsequent Distribution”, and the date on which such
Subsequent Distribution is made, the “First Subsequent Distribution Date”) Pro Rata to the

10
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Holders of allowed Class 10 Claims or Equity Interests: cash in the aggregate amount of Six
Million Five Hundred Thousand Dollars (US$6,500,000.00), by Wire Transfer.

(b) On December 1, 2028, the Indemnity Trust shall distribute (such
distribution, collectively, the “Second Subsequent Distribution”, and the date on which such
Subsequent Distribution is made, the “Second Subsequent Distribution Date’) Pro Rata to the
Holders of allowed Class 10 Claims or Equity Interests cash in the aggregate amount of Six
Million Five Hundred Thousand Dollars (US$6,500,000.00) by Wire Transfer.

(c) Notwithstanding anything herein to the contrary, the obligations of the
Indemnity Trust to make the First Subsequent Distribution or Second Subsequent Distribution is
subject in all respects to (i) there being no Threats and (ii) a determination in accordance with
Article VIII, Section 8.1(c) of the Indemnity Trust Agreement that the Indemnity Trust Assets
comprising such distributions are not reasonably necessary to satisfy current or potential
Indemnification Obligations (as defined in the Indemnity Trust Agreement) to all persons who
are or might become Beneficiaries (as defined in the Indemnity Trust Agreement).

7. Final Distribution on the Allowed Class 10 Interests.

(a) On the later of the Final Court Approval Date and April 1, 2029, the
Indemnity Trust will distribute all excess remaining Indemnity Trust Assets in accordance with
Article VIII of the Indemnity Trust Agreement; provided, however, that the obligation of the
Indemnity Trust to make any such distributions and/or dissolve and wind up the affairs of the
Indemnity Trust is subject in all respects to (i) there being no Threats and (ii) a determination in
accordance with Article VIII of the Indemnity Trust Agreement that (1) a Final Order(s) (as
defined in the Indemnity Trust Agreement) has been entered resolving all litigation, claims or
proceedings in any forum of any kind which could give rise to Indemnity Obligations (as defined
in the Indemnity Trust Agreement) and payment in full of all such Indemnity Obligations and (2)
all applicable statutes of limitations and any applicable tolling of such statutes of limitation have
expired.

(b) The Indemnity Trust agrees to not use Indemnity Trust Assets to fund
Operating Expenses.

(©) Following the Bankruptcy Court Approval Date, at the request of Mark
Patrick, solely in his capacity, and to the extent he remains, as administrator of HMIT, but not
more often than quarterly, Highland and the Indemnity Trust Administrator agree to review (i)
the status of their respective assets, (ii) the balance of cash held, (iii) the status of any claims
made for indemnification and any resolutions thereof, (iv) the status of any litigation, and (v)
forecasted operating expenses with Mr. Patrick, and will each work in good faith to reduce
operating expenses where reasonably practicable; provided, however, that all such reporting shall
be subject to Mr. Patrick’s agreement to maintain confidentiality with respect to any non-public
information.

8. Transfer Kirschner Claims: Dismissal of HMIT Note Claims.

(a) Within five (5) Business Days after the Bankruptcy Court Approval Date,
but after the dismissal provided for in Section 2, the Litigation Sub-Trust shall execute a short-

11
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form assignment in in favor of the HMIT Entities transferring all of the Litigation Sub-Trust’s
right, title, and interest in and to the Kirschner Claims (the “Kirschner Transfer”). Such
assignment shall be in a form mutually acceptable to the Parties and its substance shall be
consistent with the terms, conditions and limitations set forth in this Agreement, including
Section 8(b) below. Each HMIT Entity acknowledges and agrees that none of the Highland
Entities will have any duty or obligation to assist the HMIT Entities in any way with respect to
the Kirschner Claims, including the prosecution thereof, except as provided in this Agreement,
including the terms of Section 8(c) below.

(b) THE HMIT ENTITIES SPECIFICALLY ACKNOWLEDGE AND
AGREE THAT THE LITIGATION SUB-TRUST IS TRANSFERRING THE KIRSCHNER
CLAIMS ON AN “AS IS AND WITH ALL FAULTS” BASIS AND THAT THE HMIT
ENTITIES ARE NOT RELYING ON ANY REPRESENTATIONS OR WARRANTIES OF
ANY KIND WHATSOEVER, EXPRESS OR IMPLIED, FROM THE HIGHLAND ENTITIES
OR THEIR REPRESENTATIVES AS TO ANY MATTERS CONCERNING THE
KIRSCHNER CLAIMS AND AMENDED COMPLAINT, INCLUDING WITH RESPECT TO
THE ENFORCEABILITY, TRANSFERABILITY, VIABILITY, STRENGTH, OR VALUE OF
ANY OF THE KIRSCHNER CLAIMS OR THE AMENDED COMPLAINT. The HMIT
Entities hereby specifically acknowledge that they have carefully reviewed this Section and have
had the opportunity to discuss its import with legal counsel and that the provisions of this Section
are a material part of this Agreement. Thus, if for any reason HMIT is precluded from or is
otherwise unable to prosecute all or any of the Kirschner Claims, (i) the HMIT Releasors shall
have no recourse against any Highland Released Parties whatsoever and shall not be entitled to
compensation of any kind, it being agreed that the HMIT Entities are otherwise receiving
adequate consideration for the duties and obligations they are undertaking pursuant to this
Agreement and (ii) there will be no effect whatsoever on the validity and enforceability of this
Agreement or any of the other transactions contemplated hereby.

(©) As promptly as reasonably practicable following the Bankruptcy Court
Approval Date, the Highland Entities shall provide to the HMIT Entities electronic copies of
written discovery requests and responses thereto, and documents produced in discovery in
respect of the Kirschner Claims and the Amended Complaint. The Highland Entities will not
provide any other documents regarding the Kirschner Claims including any attorney-client
communications and any documents subject to the attorney work-product doctrine or similar
privileges or immunities concerning the Kirschner Claims (collectively, the “Kirschner
Privileges”), it being understood and agreed that the Highland Entities are retaining, and not
transferring or waiving, the Kirschner Privileges.

(d) Each Party acknowledges and agrees that if (i) the Kirschner Transfer is
found or deemed to be impermissible or invalid, for any reason, or (ii) any HMIT Entity
materially breaches this Agreement, the Kirschner Claims and Amended Complaint will revert
to, and remain an asset of, the Litigation Sub-Trust.

9. General Release By The HMIT Entities. On the Bankruptcy Court Approval Date,
and to the maximum extent permitted by law, each of the HMIT Entities, on behalf of itself and
each of its respective Affiliates (including Affiliated and/or managed funds, accounts and other
investment vehicles) and its and their respective current and former advisors, consultants,

12
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administrators, trustees, directors, officers, managers, executives, members, partners (including
limited and general partners), employees, beneficiaries, direct and indirect shareholders and other
equity holders, agents, participants, direct and indirect subsidiaries and parents, successors,
predecessors, designees, and assigns (whether by operation of law or otherwise) and all Persons
claiming through, under or on their behalf (collectively with the HMIT Entities, the “HMIT
Releasors™) hereby forever, finally, fully, unconditionally, and completely releases, relieves,
acquits, discharges, remises, and exonerates each Highland Released Party from, and waives and
relinquishes, any and all Claims, which the HMIT Releasors, or any Person claiming through,
under, or on behalf of any of the HMIT Releasors, ever had, now has, or hereafter can, shall, or
may have against any of the Highland Released Parties by reason of, arising from, relating to, or
in connection with, any fact, matter, or transaction that occurred prior to the Agreement Date,
including any fact, matter, transaction, or occurrence asserted by any HMIT Entity in the
Pending Litigation or in connection with, relating to, or with respect to the Bankruptcy Case, the
management or operation of any of the Highland Released Parties, or the Highland Released
Parties’ property and including any defense, affirmative defenses, and right to setoff arising out
of, or otherwise related to, any of the foregoing (collectively, the “HMIT Entity Released
Claims”).

10. General Release By The Highland Entities. On the Bankruptcy Court Approval
Date, and to the maximum extent permitted by law, each of the Highland Entities, on behalf of
itself and each of its respective Affiliates (including Affiliated and/or managed funds, accounts
and other investment vehicles) and its or their respective current and former advisors,
consultants, administrators, trustees, directors, officers, managers, executives, members, partners
(including limited and general partners), employees, beneficiaries, direct and indirect
shareholders and other equity holders, agents, participants, direct and indirect subsidiaries and
parents, successors, predecessors, designees, and assigns (whether by operation of law or
otherwise) and all Persons claiming through, under or on their behalf (collectively with the
Highland Entities, the “Highland Releasors”) hereby forever, finally, fully, unconditionally, and
completely releases, relieves, acquits, discharges, remises, and exonerates each HMIT Released
Party from, and waives and relinquishes, any and all Claims which the Highland Releasors, or
any Person claiming through, under, or on behalf of any of the Highland Releasors, ever had,
now has, or hereafter can, shall, or may have against any of the HMIT Released Parties by reason
of, arising from, relating to, or in connection with, any fact, matter, or transaction that occurred
prior to the Bankruptcy Court Approval Date, including any fact, matter, transaction, or
occurrence in connection with, relating to, or with respect to the Bankruptcy Case, the
management or operation of any of the HMIT Released Parties, or the HMIT Released Parties’
property and including any defense, affirmative defenses, and right to setoff arising out of, or
otherwise related to, any of the foregoing (collectively, the “Highland Released Claims”).

11. Further Provisions Concerning The General Releases.

(a) FOR THE AVOIDANCE OF DOUBT, THE FOREGOING
RELEASES ARE INTENDED TO BE GENERAL AND INCLUDE A RELEASE OF ALL
RELEASED CLAIMS, WHETHER KNOWN OR UNKNOWN, SUSPECTED OR
UNSUSPECTED, ARISING OR EXISTING FROM THE BEGINNING OF TIME
THROUGH AND INCLUDING THE AGREEMENT DATE.

13



C&ase 2BV Sph]l Mmr3T1-1 Filkitka828/9825 Efiatece0R38/9RE 716 FHAG9 D&ExEsC
Exhibit1 Page 18 of 29

(b) To the maximum extent permitted by law, each of the HMIT Entities and
the Highland Entities, on their own behalf and on behalf of the other HMIT Releasors and
Highland Releasors, respectively, waives the benefit of any statute or other principle of law or
equity that limits the applicability of a release with respect to Claims that the releasing party does
not know or suspect to exist in his, her or its favor at the time of executing the release.

(c) Without limiting the scope of the foregoing waiver, in connection with the
foregoing release, each of the HMIT Entities and the Highland Entities, on its own behalf and on
behalf of the other HMIT Releasors and Highland Releasors, respectively, waives the benefits of
Section 1542 of the California Civil Code (to the extent, if any, that Section 1542 might apply to
the foregoing release), which provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE
CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT
TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING
THE RELEASE AND THAT, IF KNOWN BY HIM OR HER, WOULD
HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH
THE DEBTOR OR RELEASED PARTY.

Each of the HMIT Entities and the Highland Entities, on their own behalf and on behalf of the
other HMIT Releasors and Highland Releasors, respectively, hereby agrees that the provisions of
Section 1542 of the Civil Code of the State of California and all similar federal or state law,
rights, rules or legal principles, legal or equitable, in each case solely to the extent such
provisions apply, ARE HEREBY KNOWINGLY AND VOLUNTARILY WAIVED AND
RELINQUISHED BY EACH OF THE HMIT ENTITIES AND THE HIGHLAND
ENTITIES, ON THEIR OWN BEHALF AND ON BEHALF OF THE OTHER HMIT
RELEASORS AND HIGHLAND RELEASORS, RESPECTIVELY, in each and every
capacity, to the full extent that such rights and benefits pertaining to the matters released herein
may be waived, and each of the HMIT Entities and the Highland Entities, on their own behalf
and on behalf of the other HMIT Releasors and Highland Releasors, respectively, hereby agrees
and acknowledges that this waiver and relinquishment is an essential term of this Agreement,
without which the consideration provided would not have been given.

In connection with such waiver and relinquishment, each of the HMIT Entities and Highland
Entities acknowledges that it is aware that it may hereafter discover Claims presently unknown
or unsuspected, or facts in addition to or different from those which it now knows or believes to
be true, with respect to the matters released herein. Nevertheless, it is the intent of each of the
HMIT Entities and the Highland Entities, on its own behalf and on behalf of the other HMIT
Releasors and Highland Releasors, respectively, in executing this Agreement fully, finally, and
forever to settle and release all such matters, and all Claims related thereto, which exist, may
exist or might have existed (whether or not previously or currently asserted in any action) which
are the subject to the releases granted above.

(d) As an integral component of this Agreement, and notwithstanding the
Parties’ intent set forth in the preamble hereto and the general nature of the releases in Sections 9
and 10, should:

14
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(1) any HMIT Releasor contend or assert that any Claim of any kind
whatsoever held by any HMIT Releasor against any Highland Released Party survives this
Agreement and is in any way related to or arising from or in connection with any HMIT Entity
Released Claim (such claim or cause of action, a “HMIT Alleged Claim”), such HMIT Releasor
will be deemed to have irrevocably, fully, and finally assigned such HMIT Alleged Claim to the
Highland Entities and the Highland Entities will be deemed to have forever, finally, full,
unconditionally, and irrevocably, and completely released such HMIT Alleged Claim.

(i1) any Highland Releasor contend or assert that any Claim of any
kind whatsoever held by any Highland Releasor against any HMIT Released Party survives this
Agreement and is in any way related to or arising from or in connection with any Highland
Entity Released Claim (such claim or cause of action, a “Highland Alleged Claim”), such
Highland Releasor will be deemed to have irrevocably, fully, and finally assigned such Highland
Alleged Claim to the HMIT Entities and the HMIT Entities will be deemed to have forever,
finally, full, unconditionally, and irrevocably, and completely released such Highland Alleged
Claim.

12. Covenant Not To Sue; Limitation on Standing. Upon the Agreement Date:

(a) Each of the HMIT Releasors covenants and agrees that it will not institute
or prosecute any Action, in law, in equity or otherwise, against any of the Highland Released
Parties, to recover, enforce, investigate, or collect any HMIT Entity Released Claim and will not
(1) induce, encourage or direct any other Person to do so or (ii) act in concert with or assist
(financially or otherwise) any other Person in doing so.

(b) Each of the Highland Releasors covenants and agrees that it will not
institute or prosecute any Action, in law, in equity or otherwise, against any of the HMIT
Released Parties, to recover, enforce, investigate, or collect any Highland Entity Released Claim
and will not (1) induce, encourage or direct any other Person to do so or (ii) act in concert with or
assist (financially or otherwise) any other Person in doing so.

(©) For the avoidance of doubt, this Agreement shall not operate to give any
HMIT Entity standing for any purpose in connection with the Bankruptcy Case (or in connection
with any appeal arising from any order entered by the Bankruptcy Court), except for the limited
purpose of seeking Court approval of this Agreement (including with respect to any appeal
concerning any order entered granting or denying such approval), and except for the limited
purpose of enforcing this Agreement, no HMIT Entity shall commence any Action in connection
with the HMIT Class 10 Interest.

13. Representations and Warranties.

(a) Each of the HMIT Entities hereby represents and warrants that every
HMIT Entity Released Claim has not heretofore been assigned or encumbered and is not the
subject of a transfer (as such term is defined in 11 U.S.C. § 101(54)), by any HMIT Releasor.

(b) The HMIT Entities, on their own behalf and on behalf of the other HMIT
Releasors, acknowledge and agree that each Plan Provision is lawful, effective, and binding on
the HMIT Releasors. The HMIT Entities further agree, on their own behalf and on behalf of the

15
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other HMIT Releasors, that the HMIT Releasors will never, in any way, challenge or seek to
modify, nullify, vacate, or revoke, or induce, encourage or direct any other Person to do so or act
in concert with or assist (financially or otherwise) any other Person in doing so the Confirmation
Order, the Plan, the Plan Protections, or any Plan Document, including the Claimant Trust
Agreement, the LPA, the Indemnity Trust Agreement or the Litigation Sub-Trust Agreement, in
the Bankruptcy Court, in any other state or federal court, in any other forum or tribunal, or
otherwise, including administrative or regulatory tribunals and foreign courts.

(c) Each of the Highland Entities hereby represents and warrants that every
Highland Entity Released Claim has not heretofore been assigned or encumbered and is not the
subject of a transfer (as such term is defined in 11 U.S.C. § 101(54)), by any Highland Releasor.

(d) Each Party severally represents and warrants as to itself only that: (i) it has
taken all necessary action to authorize and approve the execution, delivery and performance of
this Agreement; (ii) such Party has full power and authority to execute and deliver this
Agreement; and (iii) this Agreement constitutes a valid, legal and binding obligation of such
Party, and is enforceable subject to its terms. Each individual signatory hereto individually
warrants and represents to all Parties hereto that such individual has full power and authority to
act on behalf of and bind the Party for which he or she has executed this Agreement; provided,
however that no signatory shall otherwise provide any warranty or representation or otherwise be
a party to this Agreement on an individual basis.

14.  No Continuing Rights, Duties or Obligations. Except for the rights, duties, and
obligations expressly set forth in this Agreement, all Rights and Obligations that existed or may
have existed shall be deemed terminated, extinguished, and released upon the Agreement Date.
For the avoidance of doubt, from and after the Agreement Date, (a) the Highland Released
Parties, individually and collectively, shall owe no duty, past or present, including with respect to
the Kirchner Claims, to the HMIT Released Parties, individually and collectively, whether
contractual, fiduciary, equitable, statutory or otherwise, except as arising out of this Agreement,
and (b) the HMIT Released Parties, individually and collectively, shall owe no duty to the
Highland Released Parties, individually and collectively, whether contractual, fiduciary,
equitable, statutory or otherwise, except as arising out of this Agreement.

15. Gatekeeper Standard.

(a) The HMIT Entities and the Highland Entities, on their own behalf and on
behalf of the other HMIT Releasors and Highland Releasors, respectively, acknowledge and
agree that, notwithstanding the United States Court of Appeals for the Fifth Circuit’s decision in
Highland Capital Management Fund Advisors, L.P. v. Highland Capital Management, L.P., No.
23-10%4 (5th Cir. Mar. 18, 2025), the “Gatekeeper” provisions contained in Highland’s Original
Plan is forever binding on each of the HMIT Entities and any Persons claiming through, under or
on behalf of any of them, and for a claim or cause of action to be “colorable” for purposes of the
Gatekeeper, it must be found by final order of the Bankruptcy Court (the “Gatekeeper Court”),
which order shall be subject to appeal to a court of competent jurisdiction, to have satisfied the
“Gatekeeper Colorability Test” as such term is defined in In re Highland Capital Management,
L.P.,2023 Bankr. LEXIS 2104 at *124-36 (Bankr. N.D. Tex. Aug. 24, 2023).
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(b) The HMIT Entities and the Highland Entities, on their own behalf and on
behalf of the other HMIT Releasors and Highland Releasors, respectively, acknowledge and
agree that compliance with the Gatekeeper requires (i) a motion seeking leave to sue an
Exculpated Party (as that term is defined in Highland’s original Plan) and a finding that the
litigant’s claims and causes of action are “colorable” attaching a complaint setting forth the basis
for such claims or causes of action and (ii), in the Gatekeeper Court’s sole discretion, an
evidentiary hearing (during which the Gatekeeper Court may, among other things, hear
testimony and assess the credibility of any witness(es)) to determine whether a proposed claim or
cause of action is “colorable.”

(©) The HMIT Entities and the Highland Entities, on their own behalf and on
behalf of the other HMIT Releasors and Highland Releasors, respectively, further acknowledge
and agree that the moving party under the Gatekeeper has the burden of satisfying the
“Gatekeeper Colorability Test,” and that the dismissal of the Pending Litigation shall have res
judicata effect.

16. Indemnification.

(a) Without in any manner limiting the available remedies for any breach of
this Agreement, the HMIT Entities, severally but not jointly, agree to indemnify, defend, and
hold the Highland Released Parties harmless from and against any and all Liability, that may
arise or result from or on account of, or that are otherwise related or attributable to (x) any
breach of this Agreement or of any representation or warranty contained in the Agreement,
including the representations and warranties of any HMIT Entity set forth in Section 13 or (y)
any Actions brought or prosecuted by or on behalf of, any HMIT Releasor or that are induced,
encouraged, assisted or directed by any HMIT Releasor or brought or prosecuted in concert with
any HMIT Releasor against any Highland Released Party with respect to or related to any HMIT
Entity Released Claims. Without limiting the scope of the foregoing in any manner, any HMIT
Entity that breaches Section 12 shall be liable to the Highland Released Party against whom the
applicable Action has been brought or prosecuted in violation of Section 12 for the reasonable
attorneys’ fees and costs incurred by such Highland Released Party in defending against or
otherwise responding to such Action. Each HMIT Entity acknowledges and agrees that the
HMIT Entities are and shall be severally but not jointly liable for any Liability arising from or
out of any breach of this Agreement or of any representation or warranty set forth in this
Agreement.

(b) Without in any manner limiting the available remedies for any breach of
this Agreement, the Highland Entities, severally but not jointly, agree to indemnify, defend, and
hold the HMIT Released Parties harmless from and against any and all Liability, that may arise
or result from or on account of, or that are otherwise related or attributable to (x) any breach of
this Agreement or of any representation or warranty contained in the Agreement, including the
representations and warranties of any Highland Entity set forth in Section 13 or (y) any suits,
proceedings, or other actions brought or prosecuted by or on behalf of, any Highland Releasor or
that are induced, encouraged, assisted or directed by any Highland Releasor or brought or
prosecuted in concert with any Highland Releasor against any HMIT Released Party with respect
to or related to any Highland Entity Released Claims. Without in any manner limiting the scope
of the foregoing, any Highland Entity that breaches Section 12 shall be liable to the HMIT
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Released Party against whom the applicable Action has been brought or prosecuted in violation
of Section 12 for the reasonable attorneys’ fees and costs incurred by such HMIT Released Party
in defending against or otherwise responding to such Action. Each Highland Entity
acknowledges and agrees that the Highland Entities are and shall be severally but not jointly
liable for any Liability arising from or out of any breach of this Agreement or of any
representation or warranty set forth in this Agreement.

17. Execution. This Agreement may be executed by the exchange of signatures by
facsimile or by PDF attachment to an email transmittal and in counterparts, and if so executed,
shall be fully executed when a counterpart has been executed and delivered by all Parties hereto
through counsel. All counterparts taken together shall constitute one and the same agreement
and shall be fully enforceable as such.

18. Bankruptcy Court Order. The allowance of the allowed HMIT Class 10 Interest
pursuant to Section 4 is subject to the entry of the Bankruptcy Court Order. To that end, the
Highland Entities shall file the 9019 Motion no later than five (5) Business Days after the
Agreement Date. Each Party shall, and shall cause each of their respective Affiliates to,
undertake any and all actions in compliance with applicable law to obtain the Bankruptcy Court
Order as promptly as practicable, and without limiting the foregoing, if an Action is threatened
or instituted by any Person opposing the 9019 Motion or otherwise challenging the validity or
legality, or seeking to restrain the consummation, of the transactions contemplated by this
Agreement or the Bankruptcy Court Order, each Party shall, and shall cause its respective
Affiliates to, use their commercially reasonable best efforts to avoid, resist, resolve or, if
necessary, and defend to effectuate this Agreement and consummate the transactions hereby. If
the 9019 Motion is not approved by entry of the Bankruptcy Court Order or if the Bankruptcy
Court Approval is precluded from becoming a Final Order, (a) there will be no effect on,
adjustment to, or impairment of, in any way, the validity and enforceability of the remainder of
this Agreement, and the other transactions contemplated hereby, all of which shall remain in full
force and effect and (b) each Party shall, and shall cause its respective Affiliates to, use their best
efforts to seek the allowance of the HMIT Class 10 Interest in a substantially similar amount and
on substantially similar terms as set forth in Section 4 to the fullest extent possible so as to give
effect to the original intent of the Parties as closely as possible.

19. Fees and Expenses. Whether or not the transactions contemplated hereby are
consummated or the Bankruptcy Court Order is obtained, and except as otherwise expressly
provided in this Agreement, each Party will bear its respective fees, costs and expenses
(including legal, accounting and other professional fees) incurred in connection with the
preparation, negotiation, execution and performance of this Agreement or the transactions
contemplated hereby, including with respect to each Party’s respective obligations pursuant to
Section 18. Notwithstanding the foregoing, if any Party hereto, any Highland Released Party, or
any HMIT Released Party brings an Action to enforce or interpret the terms and provisions of
this Agreement, the prevailing Person in that Action shall be entitled to have and recover from
the non-prevailing Person all such fees, costs and expenses (including all court costs and
reasonable attorneys' fees) as the prevailing Person may suffer or incur in the pursuit or defense
of such action or proceeding.
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20. Entire Agreement; No Other Representations. THIS AGREEMENT
CONTAINS THE ENTIRE AGREEMENT BETWEEN THE PARTIES, AND NO
RIGHTS ARE CREATED IN FAVOR OF ANY PERSON OTHER THAN AS
SPECIFIED OR EXPRESSLY SET FORTH IN THIS AGREEMENT. THERE ARE NO
REPRESENTATIONS, CONDITIONS, WARRANTIES, STATEMENTS, OR
UNDERSTANDINGS (COLLECTIVELY, “REPRESENTATIONS”), EITHER ORAL OR
WRITTEN, BETWEEN THE PARTIES OTHER THAN THOSE EXPRESSLY SET
FORTH IN THIS AGREEMENT. THE PARTIES EXPRESSLY AGREE THAT THEY
HAVE NOT BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY ANY
REPRESENTATIONS NOT SET FORTH IN THIS AGREEMENT; AND THE PARTIES
EXPRESSLY AGREE THAT THEY HAVE NOT RELIED ON ANY
REPRESENTATIONS NOT EXPRESSLY SET FORTH IN THIS AGREEMENT. THE
PARTIES EXPRESSLY AGREE THAT THEY ARE ENTERING INTO THIS
AGREEMENT RELYING SOLELY ON THEIR OWN JUDGMENT AND NOT ON ANY
REPRESENTATIONS BY ANY PARTY, EXCEPT FOR THOSE REPRESENTATIONS
EXPRESSLY SET FORTH IN THIS AGREEMENT. THE PARTIES AGREE THAT
REPRESENTATIONS NOT EXPRESSLY SET FORTH IN THIS AGREEMENT SHALL
NOT BE USED IN THE INTERPRETATION OR CONSTRUCTION OF THIS
AGREEMENT, AND NEITHER THE HMIT RELEASED PARTIES NOR THE
HIGHLAND RELEASED PARTIES SHALL HAVE ANY LIABILITY FOR ANY
CONSEQUENCES ARISING AS A RESULT OF ANY REPRESENTATIONS NOT SET
FORTH IN THIS AGREEMENT.

21. Agreement and Release Knowing and Voluntary. The Parties acknowledge that
they have considered this Agreement with their respective attorneys and have carefully read this
Agreement, that it has been fully explained by their attorneys, and that they have had a
reasonable opportunity to consider this Agreement. The Parties further represent that they know
and fully understand the contents of this Agreement, that they intend to be legally bound by this
Agreement and the releases and covenants contained herein, and that they are signing this
Agreement, including the release provisions herein, voluntarily and of their own free will and
without coercion, and with the benefit of advice of counsel.

22. Cooperation. The Parties agree to perform any services or actions reasonably
necessary to carry out the terms and conditions of this Agreement or the transactions
contemplated hereby, including the execution and delivery of reasonable additional documents,
instruments, conveyances and/or assurances, in good faith, and to reasonably communicate and
cooperate with one another in this regard. For the avoidance of doubt, nothing in this Section
shall obligate the Highland Entities to assist the HMIT Entities in any way with respect to the
Kirschner Claims, including the prosecution thereof.

23. Governing Law. This Agreement shall be construed pursuant to and governed by
the laws of the State of Delaware (substantive and procedural) without reference to principles of
conflicts of law that would result in the application of any other State’s laws.

24. Jurisdiction/Venue. The Parties hereby irrevocably submit to the jurisdiction and
venue of the Bankruptcy Court with respect to any Action arising out of or related to this
Agreement or the subject matter hereof; if (and only if) the Bankruptcy Court lacks personal or

19



C&ase 2BV Sph]l Mmr3T1-1 Filkitka828/9825 Efiatece0R38/9RE 716 FHAG9 D&ExEsC
Exhibit1 Page 2% of 29

subject matter jurisdiction to adjudicate an Action arising out of or related to this Agreement or
the subject matter hereof, then the Parties irrevocably submit to the jurisdiction and venue of the
United States District Court for the Northern District of Texas.

25.  No Admissions. All Parties acknowledge and agree that the matters set forth in
this Agreement constitute the settlement and compromise of disputed Claims and that this
Agreement shall not constitute the admission of any fact or liability by any of them regarding
any Claim, including the Claims released hereunder, and neither the terms hereof, nor the fact of
this Agreement itself, shall be evidence of any kind in any Action, other than an Action to
enforce the terms of the Agreement or any instrument executed in connection herewith or any
claim for damages or other relief for breach of any representation or warranty contained herein
or in any instrument executed in connection herewith.

26. Other Provisions.

(a) No representation, inducement, agreement, promise or understandings
altering, modifying, amending, taking from or adding to, the terms and conditions hereof shall
have any force or effect unless the same is in writing and validly executed by each of the Parties
hereto.

(b) The waiver by any Party of any breach of, or default under, any provision
of this Agreement shall not operate or be construed as a waiver of any subsequent breach or
default; provided, however, that for any such waiver to be enforceable, it shall be in writing and
executed by the non-breaching Party.

(©) The headings contained in this Agreement are for convenience only and
shall in no way restrict or otherwise affect the construction of the provisions hereof.

(d) The Parties shall each execute all documents and perform all acts
necessary and proper to effectuate the terms of this Agreement.

27. Notices. All notices required or permitted to be provided hereunder shall be
afforded to the respective parties to and through their counsel, and shall be transmitted
simultaneously by electronic mail (with PDF attachments, as necessary) and by telefax,
addressed as follows:

To the Highland Entities:

PACHULSKI STANG ZIEHL AND JONES LLP
Jeffrey N. Pomerantz

John A. Morris

10100 Santa Monica Boulevard

Los Angeles, California 90067-4003

310.277.6910

Jjpomerantz@pszjlaw.com

jmorris@pszjlaw.com

To the HMIT Entities:
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KELLY HART PITRE
Louis M. Phillips

Amelia Hurt

301 Main Street, Suite 1600
225.381.9643
Louis.Phillips@Kellyhart.com
Amelia.Hurt@Kellyhart.com

28. Severability. Should any term, provision or paragraph of this Agreement be
determined to be illegal or void or of no force and effect, the balance of the Agreement shall
survive. The invalidity or unenforceability of any provision of this Agreement shall not affect
the validity and enforceability of any other provision of this Agreement.

29. Interpretive Provisions. Unless the express context otherwise requires: (a) the
words “hereof,” “herein” and ‘“hereunder” and words of similar import, when used in this
Agreement, shall refer to this Agreement as a whole and not to any particular provision of this
Agreement; (b) words defined in the singular shall have a comparable meaning when used in the
plural, and vice versa; (c) the words “Dollars” and “$” mean U.S. dollars; (d) references herein
to a specific Section, Subsection, Recital, Schedule or Exhibit shall refer, respectively, to
Sections, Subsections, Recitals, Schedules or Exhibits of this Agreement; (e¢) wherever the word
“include,” “includes” or “including” is used in this Agreement, it shall be deemed to be followed
by the words “,without limitation,”; (f) references herein to any gender shall include each other
gender; (g) references herein to any Person shall include such Person’s heirs, executors, personal
representatives, administrators, successors and assigns; provided, however, that nothing
contained in this clause (g) is intended to authorize any assignment or transfer not otherwise
permitted by this Agreement; (h) with respect to the determination of any period of time, the
word “from” means “from and including” and the words “to” and “until” each means “to but
excluding”; (i) the word “or” shall be disjunctive but not exclusive; (j) the headings contained in
this Agreement are intended solely for convenience and shall not affect the rights of the Parties;
and (k) if the last day for the giving of any notice or the performance of any act required or
permitted under this Agreement is a day that is not a Business Day, then the time for the giving
of such notice or the performance of such action shall be extended to the next succeeding
Business Day.

[Signature page follows]
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first
written above.

HUNTER MOUNTAIN INVESTMENT TRUST

By /s/ Mark Patrick
Name: Mark Patrick
Title: Administrator
Date: May 19, 2025

BEACON MOUNTAIN LLC

By /s/ Mark Patrick
Name: Mark Patrick
Title: President
Date: May 19, 2025

RAND ADVISORS, LLC

By /s/ Mark Patrick
Name: Mark Patrick
Title: President
Date: May 19, 2025

RAND PE FUND I, LP

By: Rand PE Fund Management, LLC, its General

Partner

By /s/ Mark Patrick
Name: Mark Patrick
Title: President
Date: May 19, 2025

RAND PE FUND MANAGEMENT, LLC

By /s/ Mark Patrick
Name: Mark Patrick
Title: President
Date: May 19, 2025

4923-8662-5850.11 36027.003 22



C&ase 2BV Sph]l Mmr3T1-1 Filkitka828/9825 Efiatece0R38/9RE 716 FHAG9 D&ExEsC
Exhibit1 Page 28 of 29

ATLAS IDF, LP
By: Atlas IDF GP, LLC, its General Partner

By /s/ Mark Patrick
Name: Mark Patrick
Title: President
Date: May 19, 2025

ATLAS IDF GP, LLC

By /s/ Mark Patrick
Name: Mark Patrick
Title: President
Date: May 19, 2025

HIGHLAND CAPITAL MANAGEMENT, L.P.

By /s/ James P. Seery, Jr.
Name: James. P. Seery, Jr.
Title: Chief Executive Officer
Date: May 19, 2025

HIGHLAND CLAIMANT TRUST

By /s/ James P. Seery, Jr.
Name: James P. Seery, Jr.
Title: Claimant Trustee
Date: May 19, 2025

HIGHLAND LITIGATION SUB-TRUST

By  /s/Marc S. Kirschner

Name: Marc S. Kirschner
Title: Litigation Trustee
Date: May 19, 2025

4923-8662-5850.11 36027.003 23



C&ase 2BV Sph]l Mmr3T1-1 Filkitka828/9825 Efiatece0R38/9RE 716 FHAG9 D&ExEsC
Exhibit1 Page 28 of 29

HIGHLAND INDEMNITY TRUST

By _ /s/James P. Seery, Jr.
Name: James P. Seery, Jr.
Title: Indemnity Trust Administrator
Date: May 19, 2025

4923-8662-5850.11 36027.003 24
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CLERK, U.S. BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

ENTERED

THE DATE OF ENTRY IS ON
THE COURT’S DOCKET

Thefollowing constitutesthe ruling of the court and hasthe force and effect therein described.

Signed June 30, 2025 %@/y éf @ W

United Qates Bankluuptcky/Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

§
In re: § Chapter 11
§
HIGHLAND CAPITAL MANAGEMENT, L.P.,'!  § Case No. 19-34054-sgjl1

§
Reorganized Debtor.  §

ORDER PURSUANT TO BANKRUPTCY RULE 9019 AND 11 U.S.C. § 363
APPROVING SETTLEMENT BETWEEN THE HIGHLAND ENTITIES AND THE
HMIT ENTITIES AND AUTHORIZING ACTIONS CONSISTENT THEREWITH

This matter having come before the Court on the Motion for Entry of an Order Pursuant
to Bankruptcy Rule 9019 and 11 U.S.C. § 363 Approving Settlement with the HMIT Entities and

Authorizing Actions Consistent Therewith [Docket No. 4216] (the “Motion”)? filed by Highland

Capital Management, L.P., the reorganized debtor (the “Debtor” or “Highland”) in the above-

captioned chapter 11 case (the “Bankruptcy Case”), the Highland Claimant Trust (the “Claimant

! The last four digits of the Reorganized Debtor’s taxpayer identification number are 8357. The headquarters and
service address for the Highland is 100 Crescent Court, Suite 1850, Dallas, TX 75201.

2 Capitalized terms not otherwise defined herein have the meanings ascribed to such terms in the Motion or the

Settlement Agreement, as applicable.

LA:4938-1326-1904.9 36027.002 1934054250630000000000004
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Trust”), and the Highland Litigation Sub-Trust (the “Litigation Sub-Trust,” and together with

Highland and the Claimant Trust, the “Movants”); and the Court having jurisdiction over this
matter pursuant to 28 U.S.C. §§ 157 and 1334 as well as the retention of jurisdiction provisions
of the Plan; and the Court having found that this is a core proceeding pursuant to 28 U.S.C. §
157(b)(2); and venue in this District being proper pursuant to 28 U.S.C. §§ 1408 and 1409; and
the Court having considered (a) the Motion, (b) Patrick Daugherty’s Objection to Motion for
Entry of an Order Pursuant to Bankruptcy Rule 9019 and 11 U.S.C. § 363 Approving Settlement
with the HMIT Entities and Authorizing Actions Consistent Therewith [Docket No. 4229] (the

“Daugherty Objection™) filed by Patrick Daugherty, (c) the Preliminary Objection of the

Dugaboy Investment Trust to the Motion for Entry of an Order Pursuant to Bankruptcy Rule
9019 and 11 U.S.C. § 363 Approving Settlement with the HMIT Entities [Docket No. 4230] (the

“Dugaboy Objection,” and together with the Daugherty Objection, the “Objections”), filed by

The Dugaboy Investment Trust, (d) the Objection of the Dallas Foundation and Crown Global
Life Insurance Ltd. to Motion for Entry of an Order Pursuant to Bankruptcy Rule 9019 and 11
US.C. § 363 Approving Settlement with the HMIT Entities and Authorizing Actions Consistent

Therewith [Docket No. 4231] (the “Charitable Foundation Objection”), filed by The Dallas

Foundation (the “Dallas Foundation”) (on behalf of Empower Dallas Foundation (“EDF”) and

The Okada Family Foundation (“Okada Family”), and Crown Global Life Insurance, Ltd., not
individually, but solely in respect of Segregated Accounts 30218 and 30219 (“Crown”), (e) the
evidence admitted into the record during the hearing on the Motion on June 25, 2025 (the
“Hearing”) in support of, and in opposition to, the Motion, including the Court’s assessment of
the witnesses’ credibility, and (f) all arguments heard at the Hearing in connection therewith; and

the Court having found that the legal and factual bases set forth in the Motion establish sufficient
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cause for the relief granted herein; and adequate notice of the Motion having been given; and
after due deliberation and good cause appearing therefor,
THE COURT HEREBY FINDS THAT:
1. The Court’s findings of fact and conclusions of law set forth on the record at the
conclusion of the Hearing are incorporated by reference except as supplemented in this Order,

and as may be further supplemented by the Court.

2. Entry into the Settlement Agreement is an appropriate exercise of the Movants’
business judgment.
3. The Settlement Agreement is fair, reasonable, and in the best interests of each of

the Highland Entities and their creditors and constituents.

4. The Settlement Agreement was negotiated and entered into by the Highland
Entities and the HMIT Entities without collusion or fraud, in good faith, and was the product of
arm’s- length negotiations.

5. The HMIT Entities are not “insiders” or “affiliates” of Highland as those terms
are defined in Bankruptcy Code sections 101(31) and 101(2).

6. The HMIT Entities entered into the Settlement Agreement, are acquiring the
Transferred Claims and Dugaboy Note in good faith, and have proceeded with all aspects of the
Settlement Agreement in good faith, and have received fair value in consideration of their entry
into the Settlement Agreement.

7. The Transferred Claims and Dugaboy Note are property of the estate, and the
Highland Entities’ sale of those assets free and clear of all liens and encumbrances but otherwise
subject to the Settlement Agreement is a proper exercise of their business judgment.

NOW, THEREFORE, IT IS ORDERED, ADJUDGED, AND DECREED THAT:

8. The Motion is GRANTED.
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0. As stated on the record during the Hearing, The Charitable Foundation Objection
is withdrawn with prejudice.

10.  All other Objections to the Motion are overruled.

11. The Settlement Agreement attached as Exhibit 1 to the Demo Declaration is
approved in all respects pursuant to Rule 9019 of the Federal Rules of Bankruptcy Procedure and
section 363(b) of the Bankruptcy Code.

12. HMIT’s Class 10 Interest is Allowed in the amount of $336,940,230.58.

13. The HMIT Entities, as good faith purchasers of Estate assets in the Settlement, are
entitled to the protections contained in section 363(m) of the Bankruptcy Code.

14. The Highland Entities and their agents are authorized to take any and all actions
necessary or desirable to implement the Settlement Agreement without further notice or further
Court approval.

15.  Notwithstanding anything in the Settlement Agreement to the contrary, none of

the Dallas Foundation, EDF, Okada Family, or Crown (collectively, the “Foundation Parties™)

are or will be included in the definitions of “HMIT Releasors” or “Highland Releasors.” For the
avoidance of doubt, however, any attempt by the Foundation Parties to assert a Claim against a
HMIT Released Party by, through, or under, including derivatively, a Highland Entity, or against
a Highland Released Party by, through, or under, including derivatively, a HMIT Entity is barred
by this Order and the Settlement Agreement.

16. The Court shall retain jurisdiction to hear and determine all matters arising from
or related to the implementation, interpretation, or enforcement of this Order.

### END OF ORDER ###
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PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (admitted pro hac vice)
John A. Morris (admitted pro hac vice)
Gregory V. Demo (admitted pro hac vice)
Jordan A. Kroop (admitted pro hac vice)
Hayley R. Winograd (admitted pro hac vice)
10100 Santa Monica Blvd., 13th Floor

Los Angeles, CA 90067

Tel: (310) 277-6910

HAYWARD PLLC

Melissa S. Hayward

Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable

Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231

Tel: (972) 755-7100

Counsel for Highland Capital Management,
L.P. and the Highland Claimant Trust

Maxer
Docket #4213 Date Filed: 05/08/2025

QUINN EMANUEL URQUHART &
SULLIVAN LLP

Deborah J. Newman (admitted pro hac vice)
Robert S. Loigman (admitted pro hac vice)
51 Madison Avenue, 22nd Floor

New York, NY 10010

Telephone: (212) 849-7000

SIDLEY AUSTIN LLP
Paige Holden Montgomery
Spencer M. Stephens

2021 McKinney Avenue
Suite 2000

Dallas, Texas 75201
Telephone: (214) 981-3300

Co-Counsel for Marc S. Kirschner, as
Litigation Trustee of The Highland Litigation
Sub-Trust

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

In re:

HIGHLAND CAPITAL MANAGEMENT, L.P.,

Reorganized Debtor.

Chapter 11

Case No. 19-34054-sgj11

MOTION FOR AN ORDER
FURTHER EXTENDING DURATION OF TRUSTS

The Highland Claimant Trust (“Claimant Trust”) and the Highland Litigation Sub-Trust

(the “Litigation Trust,” and together with the Claimant Trust, the “Trusts”), in each case formed

under the confirmed and effective Fifth Amended Plan of Reorganization of Highland Capital

4896-4277-2028.7 36027.003
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Management, L.P. (as Modified) [Docket No. 1808] (“Plan”),! respectfully moves the Court for
entry of an order, substantially in the form attached to this motion as Exhibit A, further extending
the duration of the Trusts through and including August 11, 2026 (the “Motion”). In support of
this Motion, the Trusts state:

L. PRELIMINARY STATEMENT

1. Since the Effective Date, the Trusts have successfully monetized most of the
Claimant Trust’s assets, made substantial distributions to beneficiaries with vested interests in the
Claimant Trust, managed substantial litigation, funded the Indemnity Trust, and reduced staff and
expenses commensurate with reduced operations. Yet, the Trusts’ work is not complete.

2. Among other things, the Trusts must still monetize a limited number of assets,
resolve one disputed claim, and settle or otherwise dispose of certain Estate Claims. These tasks
will not be completed by August 11, 2025—the date the Trusts are currently scheduled to
terminate.

3. Consequently, the Trusts seek to extend the life of the Trusts by one year (through
August 11, 2026) so they can complete their mandate and begin the process of dissolving and
winding up the Trusts and the Claimant Trust’s wholly owned subsidiary, Highland Capital
Management, L.P. For these reasons, and those set forth below, the Trusts respectfully request that

the Motion be granted and the duration of the Trusts be extended to August 11, 2026.

! Capitalized terms used but not defined in this Motion are defined in the Plan or herein, as applicable.
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1I. BACKGROUND
A. Jurisdiction and Venue

4. This Court has jurisdiction over this Motion under 28 U.S.C. §§ 157 and 1334 and
the retention of jurisdiction provisions of Article XI of the Plan. This is a core proceeding under
28 U.S.C. § 157(b)(2). Venue in this district is proper under 28 U.S.C. §§ 1408 and 1409.

B. The Plan

5. On February 22, 2021, the Court entered the Order (i) Confirming the Fifth
Amended Plan of Reorganization (as Modified) and (ii) Granting Related Relief[Docket No. 1943]
(“Confirmation Order”) confirming the Plan. The Plan went effective on August 11, 2021
[Docket No. 2700] (“Effective Date”).

C. The Trusts

6. The Plan created the Trusts as of the Effective Date.

7. The Claimant Trust was created to monetize and manage most of the Debtor’s
assets (which were vested in the Claimant Trust) and distribute the proceeds to Claimant Trust
Beneficiaries (i.e., holders of Claimant Trust interests in Classes 8 and 9). The Claimant Trust is
managed by its designated Claimant Trustee, Mr. James P. Seery, Jr., and the Claimant Trust
Oversight Board, and is governed by the Claimant Trust Agreement. The Claimant Trust
Agreement generally provides for, among other things: (a) the payment of or reserve for Claimant
Trust Expenses (including all indemnification obligations); (b) the investment of Claimant Trust
Assets in certain “Permitted Investments;” (c) the orderly monetization of the Claimant Trust
Assets; (d) litigation of any Causes of Action (including through the Litigation Trust); (e)
resolution of all Claims, including administration of disputed claims reserves; and (f) the
distribution of Cash, after reserves determined by the Claimant Trustee, in accordance with the

payment priority set forth in the Claimant Trust Agreement.

4896-4277-2028.7 36027.003 3



Case]1 21 3ARBA6ss] 1 DBOSARE3 HiikedOB52822%5 HiviveeslOB32B32B61 16133257 [essc
MaiBhdgitierPagePagé ¥oof 8

8. The Litigation Trust was created to prosecute, settle, or otherwise resolve the
“Estate Claims” and is managed by its designated Litigation Trustee, Marc Kirschner, and the
Claimant Trust Oversight Board. The Litigation Trust is governed by the Litigation Sub-Trust
Agreement which provides for, among other things, the prosecution, settlement or other resolution
of the Estate Claims and the distribution of Cash to the Claimant Trust.

0. Section 9.1 of the Claimant Trust Agreement provides that the Claimant Trust will
be dissolved when:

(a) the Litigation Trustee determines that the pursuit of Estate Claims is not likely
to yield sufficient additional proceeds to justify further pursuit of such Estate
Claims, (b) the Claimant Trustee determines that the pursuit of Causes of Action
(other than Estate Claims) is not likely to yield sufficient additional proceeds to
justify further pursuit of such Causes of Action, (c¢) the Clamant Trustee determines
that the pursuit of sales of other Claimant Trust Assets is not likely to yield
sufficient additional proceeds to justify further pursuit of such sales of Claimant
Trust Assets, (d) all objections to Disputed Claims and Equity Interests are fully
resolved, (e) the Reorganized Debtor is dissolved, and (f) all Distributions required
to be made by the Claimant Trustee to the Claimant Trust Beneficiaries under the
Plan have been made, but in no event shall the Claimant Trust be dissolved later
than three years from the Effective Date unless the Bankruptcy Court, upon motion
made within the six-month period before such third anniversary (and, in the event
of further extension, by order of the Bankruptcy Court, upon motion made at least
six months before the end of the preceding extension), determines that a fixed
period extension (not to exceed two years, together with any prior extensions) is
necessary to facilitate or complete the recovery on, and liquidation of, the Claimant
Trust Assets.

Section 9.1 of the Litigation Sub-Trust Agreement includes a similar provision providing for the
dissolution of the Litigation Trust after three years unless its term is extended by this Court.

10. On July 1, 2024, the Claimant Trust and Litigation Trust filed the Amended Motion
for an Order Extending Duration of Trusts [Docket No. 4109] in which they sought an extension
of the three-year sunset in the foregoing provisions for one year—from August 11, 2024, through
August 11, 2025 (the “Motion for Extension”). This Court granted the Motion for Extension on

July 26, 2024 [Docket No. 4144] and extended the terms of the Trusts through and including

4896-4277-2028.7 36027.003 4
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August 11, 2025 (the “Extended Term”). This Motion seeks an extension of the Extended Term
through and including August 11, 2026, in accordance with the Plan.

11. To date, the Trusts have accomplished a great deal. Among many other things, the
Claimant Trust has successfully monetized most of its assets, managed substantial litigation, and
made distributions to the Claimant Trust Beneficiaries substantially exceeding expectations. The
Claimant Trust, however, still has tasks to complete before it can be dissolved and wound down.

12. For example, a limited number of assets remain to be monetized. In addition, one
disputed claim remains to be resolved—and Highland just commenced an adversary proceeding
to achieve that objective.? Further, the Estate Claims that are the subject of an adversary
proceeding commenced by the Litigation Trust must be litigated, settled, or otherwise resolved.?
The Trusts and the Reorganized Debtor are working diligently to complete this work, but it is
unlikely to be completed by August 11, 2025.

13. Further, as the Court is aware, a significant portion of the Claimant Trust’s time has
been devoted to addressing litigation initiated or caused by James Dondero and his affiliates.
Focusing solely on pending matters, Exhibit B lists all unresolved litigation—all of which
involved Mr. Dondero and/or certain of his affiliates, none of whom are Claimant Trust
Beneficiaries—that the Claimant Trust must address (collectively, the “Current Litigation™).

14. Ultimately, the Trusts cannot complete the forgoing tasks by August 11, 2025; an

extension of the Trusts is therefore required.*

2 See Highland Cap. Mgmt., L.P. v. Daugherty, Adv. Pro. No. 25-03055-sgj.

3 See generally Kirschner v. Dondero, Adv. Pro. No. 21-03076-sgj (the “Kirschner Adversary”). Although the
Kirschner Litigation has been stayed, it is not concluded and remains pending.

4 1f this Motion is granted, the Trusts will continue to work to satisfy the requirements in the Plan, the Claimant Trust
Agreement, and the Litigation Sub-Trust Agreement, as applicable, and to dissolve the Trusts and commence winding
up their affairs in accordance with the Plan, the Claimant Trust Agreement, the Litigation Sub-Trust Agreement and
applicable Delaware law. The Trusts request that the Court set a status conference in six months so they can update
the Court on the status of these matters.

4896-4277-2028.7 36027.003 5
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III. RELIEF REQUESTED

15. By this Motion, in accordance with Section IV.B.14 of the Plan, the Trusts seek to
extend the Extended Term for an additional one year—through and including August 11, 2026.

16.  As noted above, Section IV.B.14 of the Plan provides for the Trusts’ dissolution
three years from the Effective Date, “unless the Bankruptcy Court, upon motion made within the
six-month period before such third anniversary ... determines that a fixed period extension (not to
exceed two years ...) is necessary to facilitate or complete the recovery on, and liquidation of the
Claimant Trust Assets ....” This Court previously extended the date by which the Trusts were to
be dissolved through and including August 11, 2025, and can, under the Plan and relevant
agreements, further extend the duration of the Trusts for one year.

17.  Bankruptcy Rule 9006(b) also empowers the Court to extend unexpired periods:

when an act is required or allowed to be done at or within a specified period by [the

Bankruptcy Rules] or by a notice given thereunder or by order of court, the court

for cause shown may at any time in its discretion ... with or without motion or

notice order the period enlarged if the request therefor is made before the expiration
of the period originally prescribed or as extended by a previous order.

In addition, Bankruptcy Code Section 105(a) provides that the “court may issue any order, process,
or judgment that is necessary or appropriate to carry out the provisions of [the Bankruptcy Code].”
Accordingly, because the Extended Term has not yet passed and this Motion is properly brought
within the six-month period preceding the expiration of the Extended Term as required in the Plan,
the Court is authorized to grant the relief requested in this Motion.

18. As described above, the Trusts and their professionals have diligently pursued the
monetization of assets vested by the Plan in the Trusts and to otherwise fulfill their mandate.
Despite the significant progress the Trusts have made to date, the Trusts need more time to achieve

their ultimate goal of monetizing all assets, resolving all Claims, dissolving all entities, litigating,

4896-4277-2028.7 36027.003 6
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settling, or otherwise resolving the Estate Claims, and completing distributions to Claimant Trust
Beneficiaries as required under the Plan.

19. Accordingly, the Trusts respectfully request a further one-year extension of time
through and including August 11, 2026. Such an extension is necessary, prudent, and in the best
interests of all stakeholders, principal among them the Claimant Trust Beneficiaries, consistent
with the terms of the Claimant Trust Agreement and Litigation Sub-Trust Agreement.

IV.  PRAYER

WHEREFORE, the Claimant Trust respectfully requests that the Court (i) enter the order
attached as Exhibit A granting the relief requested in this Motion and (ii) grant any additional

relief the Court deems appropriate.

4896-4277-2028.7 36027.003 7
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Melissa S. Hayward
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
In re: Chapter 11
HIGHLAND CAPITAL MANAGEMENT, L.P., Case No. 19-34054-sgj11

Reorganized Debtor.

ORDER EXTENDING DURATION OF THE TRUSTS

The Court has considered the Trusts’ Motion for the entry of an order extending the
duration of the Claimant Trust and Litigation Trust through and including August 11, 2026 (the
“Motion”).! The Court finds and concludes that: (a) notice of the Motion was adequate and no
additional notice of the Motion is required; (b) the Court has jurisdiction to consider the Motion
under 28 U.S.C. §§ 157 and 1334 and the retention of jurisdiction provisions of the Plan; (c) this
is a core proceeding under 28 U.S.C. § 157(b)(2); (d) venue is proper under 28 U.S.C. §§ 1408
and 1409; and (e) the relief requested in the Motion is in the best interests of the Debtor, its
creditors, the Trusts, and their beneficiaries, and all parties in interest, and is necessary for the
Trusts to complete the monetization of their assets. Accordingly,

IT IS ORDERED that:

I. The Motion is GRANTED.

2. The duration of the Claimant Trust is extended from August 11, 2025, through and

including August 11, 2026.

! Capitalized terms used but not defined in this Order are defined in the Motion.

4896-4277-2028.7 36027.003
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3. The duration of the Litigation Trust is extended from August 11, 2025, through and
including August 11, 2026.

4. This Order is without prejudice to the Trusts’ right to seek further extensions of
their duration under the Plan or otherwise.

5. This Court retains jurisdiction and power to hear and determine all matters arising
from or related to the implementation of this Order.

##HEND OF ORDER###

4896-4277-2028.7 36027.003 2
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EXHIBIT B: UNRESOLVED, PENDING LITIGATION

FIFTH CIRCUIT

Matter

Description

Status

1. Dondero v. Jernigan,
Case No. 24-10287

Recusal Litigation: Appeal of District Court decision
denying Dondero’s Petition for a Writ of Mandamus to
recuse Judge Jernigan. See USDC No. 3:23-cv-00726-S,
Dkt. No. 25.

District Court’s decision was
affirmed. Dondero’s Petition for
Writ of Rehearing En Banc
pending.

2. HCMFAv. HCMLP,
Case No. 23-10534

Confirmation/Gatekeeper Appeal: Direct appeal of
Bankruptcy Court order conforming Confirmation Order to
prior Fifth Circuit decision; challenge to scope of Plan’s
Gatekeeper provision.

Bankruptcy Court’s order was
reversed; Highland’s motion to stay
the issuance of the mandate (to
pursue a petition for certiorari) is
pending.

DISTRICT COURT

Matter

Description

Status

1. HMITv. HCMLP,
Case No. 3:23-cv-02071-E

HMIT “Claims Trading” Appeal: Appeal of Bankruptcy
Court order denying leave to commence action on behalf
of HCMLP against Seery and Claims Traders alleging
breach of fiduciary duty and related causes of action. See
Bankr. Dkt No. 3903.

The matter was remanded to
Bankruptcy Court following Fifth
Circuit’s decision on the gatekeeper
appeal.

2. HCREv. HCMLP, Case
No. 3:24-¢cv-1479-S

Appeal of “Bad Faith” Decision. HCRE’s appeal of
Bankruptcy Court orders (a) granting HCMLP’s motion for
“bad faith” finding and (b) denying HCRE’s motion for
reconsideration. See Bankr. Dkt. Nos. 4038, 4039, 4069.

The matter is fully briefed and
remains sub judice.
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DISTRICT COURT

Matter

Description

Status

3. Dugaboy v. HCMLP,
Case No. 3:24-cv-01531-X

Appeal of “Valuation Information” Decision: Appeal of
order granting HCMLP’s motion to dismiss Dugaboy’s
Complaint seeking “valuation information” from the
Claimant Trust. See Adv. Pro. No. 23-03038-sgj, Dkt. No.
27.

The matter is fully briefed and
remains sub judice.

4. HMIT v. Seery,
Case No. 3:24-cv-01786-
BW

HMIT “Removal” Motion: The Bankruptcy Court stayed
HMIT’s motion for leave to commence an action to
remove Seery as Claimant Trustee. See Bankr. Dkt. No.
4000. The District Court denied HMIT’s motion for leave
to appeal the interlocutory order in a separate action. See
Case No. 3:24-cv-01787-BW, Dkt. No. 22.

HMIT’s direct appeal of the stay
order is fully briefed and remains
sub judice.
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BANKRUPTCY COURT

Matter

Description

Status

1. Kirschner v. Dondero,
AP No. 21-03076-sgj

Kirschner Litigation: Lawsuit commenced by Litigation
Trustee against Dondero and certain related parties to
recover damages for fraudulent transfers, breaches of
duties, and related matters.

This adversary proceeding was
stayed pursuant to Court order. Dkt.
No. 338.

2.  Dugaboy Motion to
Preserve Evidence and
Compel Forensic Imaging
of James P. Seery, Jr.’s
iPhone, Bankr. Dkt. No.
3802.

Dugaboy’s “Imaging” Motion: Dugaboy moved to compel
Seery to preserve evidence and compel forensic imaging.

This matter was stayed pursuant to
Court order. Bankr. Dkt. No. 3897.

3. Highland v. Daugherty,
AP No. 25-03055-sgj

Objection to Patrick Daugherty’s remaining disputed
claim.

Highland commenced the action on
May 2, 2025.
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CLERK, U.S. BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

ENTERED

THE DATE OF ENTRY IS ON
THE COURT’S DOCKET

Thefollowing constitutesthe ruling of the court and hasthe force and effect therein described.

Signed June 30, 2025 %E@/y éf @ W

United ﬁates Bankluuptcky/Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
In re: Chapter 11
HIGHLAND CAPITAL MANAGEMENT, L.P., Case No. 19-34054-sgj11
Reorganized Debtor.

ORDER EXTENDING DURATION OF THE TRUSTS

This matter having come before the Court on the Motion for an Order Further Extending
Duration of Trusts [Docket No. 4213] (the “Motion™),! filed by the Highland Claimant Trust (the

“Claimant Trust’) and the Highland Litigation Sub-Trust (the “Litigation Trust,” and together with

the Claimant Trust, the “Trusts”); and the Court having considered (a) the Motion; (b) the
Objection of The Dugaboy Investment Trust to Motion for an Order Further Extending Duration

of Trusts [Docket No. 4223] (the “Objection”); (¢) the arguments and evidence submitted in

! Capitalized terms used but not defined in this Order are defined in the Motion.
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support of the Motion at the hearing on June 25, 2025 (the “Hearing”); and the Court having found
that (a) notice of the Motion was adequate and no additional notice of the Motion is required; (b)
the Court has jurisdiction to consider the Motion under 28 U.S.C. §§ 157 and 1334 and the
retention of jurisdiction provisions of the Plan; (c) this is a core proceeding under 28 U.S.C.
§ 157(b)(2); (d) venue is proper under 28 U.S.C. §§ 1408 and 1409; and (e) the relief requested in
the Motion (i) is in the best interests of the Debtor, its creditors, the Trusts, and their beneficiaries,
and all parties in interest, and (ii) is necessary for the Trusts to complete the monetization of their
assets; and after due deliberation and good cause appearing therefor,

THE COURT HEREBY FINDS THAT:

I. The Motion is GRANTED.

2. The duration of the Claimant Trust is extended from August 11, 2025, through and
including August 11, 2026.

3. The duration of the Litigation Trust is extended from August 11, 2025, through and
including August 11, 2026.

4. This Order is without prejudice to the Trusts’ right to seek further extensions of
their duration under the Plan or otherwise.

5. The Objection to the Motion is hereby deemed withdrawn with prejudice as stated
on the record during the Hearing.

6. This Court retains jurisdiction and power to hear and determine all matters arising
from or related to the implementation of this Order.

##HEND OF ORDER###
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CLERK, U.S. BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

ENTERED

THE DATE OF ENTRY IS ON
THE COURT’S DOCKET

Thefollowing constitutesthe ruling of the court and hasthe force and effect therein described.

Signed April 6, 2022 %W At W

United Qates Banquuptcky/Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
IN RE: §
§ CASE NO. 19-34054-SGJ-11
HIGHLAND CAPITAL MANAGEMENT, § (CHAPTER11)
L.P., §
§
REORGANIZED DEBTOR. §
§
§
MARC S. KIRSCHNER, AS LITIGATION §
TRUSTEE OF THE LITIGATION §
SUB-TRUST, §
§ CIVIL ACTION NO. 3:22-CV-203-S
PLAINTIFF, §
§
V. § ADVERSARY NO. 21-03076
§
JAMES D. DONDERO; MARK A. OKADA:§
SCOTT ELLINGTON; ISAAC §
LEVENTON; GRANT JAMES SCOTT III; §
FRANK WATERHOUSE; STRAND §

ADVISORS, INC.; NEXPOINT ADVISORS,§
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L.P.; HIGHLAND CAPITAL
MANAGEMENT FUND ADVISORS, L.P.
DUGABOY INVESTMENT TRUST

AND NANCY DONDERO, AS TRUSTEE
OF DUGABOY INVESTMENT TRUST;
GET GOOD TRUST AND GRANT JAMES §
SCOTT III, AS TRUSTEE OF GET GOOD §
TRUST; HUNTER MOUNTAIN §
INVESTMENT TRUST; MARK &
PAMELA OKADA FAMILY TRUST —
EXEMPT TRUST #1 AND LAWRENCE
TONOMURA AS TRUSTEE OF MARK &
PAMELA OKADA FAMILY TRUST —
EXEMPT TRUST #1; MARK & PAMELA
OKADA FAMILY TRUST - EXEMPT
TRUST #2 AND LAWRENCE
TONOMURA IN HIS CAPACITY AS
TRUSTEE OF MARK & PAMELA
OKADA FAMILY TRUST — EXEMPT
TRUST #2; CLO HOLDCO, LTD.;
CHARITABLE DAF HOLDCO, LTD.;
CHARITABLE DAF FUND, LP.;
HIGHLAND DALLAS FOUNDATION;
RAND PE FUND I, LP, SERIES 1;
MASSAND CAPITAL, LLC; MASSAND
CAPITAL, INC.; SAS ASSET RECOVERY,
LTD.; AND CPCM, LLC,

«LL LN LN LN LN

DEFENDANTS.

LN L L LD L LD L LD LD L LD L L L L LD L LN L LN LD

REPORT AND RECOMMENDATION TO THE DISTRICT COURT PROPOSING
THAT IT: (A) GRANT DEFENDANTS’ MOTIONS TO WITHDRAW THE
REFERENCE AT SUCH TIME AS THE BANKRUPTCY COURT CERTIFIES THAT
ACTION IS TRIAL READY:; BUT (B) DEFER PRE-TRIAL MATTERS TO THE
BANKRUPTCY COURT
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1. INTRODUCTION

As further explained herein, there are 23 Defendants in the above-referenced adversary
proceeding (the “Adversary Proceeding”)—almost all of whom have jury trial rights and desire to
have the reference withdrawn from the bankruptcy court, so that a jury trial may ultimately occur
in the District Court. All parties agree (even the Plaintiff) that the reference must ultimately be
withdrawn for final adjudication to occur in the District Court, since: (a) jury trial rights exist, and
(b) the Defendants do not consent to a jury trial occurring in the bankruptcy court. However, there
is a question of timing here.

Specifically, the Plaintiff believes that the bankruptcy court should, for the time being—
that is, until the action is trial-ready—essentially serve as a magistrate and preside over all pre-
trial motions and other matters, with the District Court considering reports and recommendations
with regard to any dispositive motions.

The Defendants, on the other hand, believe that the District Court should immediately
withdraw the reference, taking the position that there is not even “related to” bankruptcy subject
matter jurisdiction with regard to the 36 causes of action asserted in the Adversary Proceeding (see
28 U.S.C. § 1334(b))—since the Adversary Proceeding was brought after confirmation of a
Chapter 11 debtor’s plan, and the claims in the Adversary Proceeding do not require interpretation
or implementation of the plan. Additionally, the Defendants argue that, even if there is “related
to” bankruptcy subject matter jurisdiction, mandatory abstention applies with regard to certain of
the causes of action in the Adversary Proceeding, since certain other federal laws—namely tax
law and securities law—are implicated (see 28 U.S.C. § 157(d)).

The bankruptcy court disagrees with the Defendants. This Adversary Proceeding is a

typical post-confirmation lawsuit being waged be a liquidating trustee, who was appointed



Caasc2210380BesgDoDAs BFiex OBk 2B/2 & idtere d 0biGel 2IB/LR/IPS AT : 1 B.age Dufsl
Exhibit5 Page 5 of 22

pursuant to a Chapter 11 bankruptcy plan to pursue pre-confirmation causes of action that were
owned by the bankruptcy estate, for the benefit of creditors. Despite the “post-confirmation”
timing of the filing of the lawsuit, there is still “related to” bankruptcy subject matter jurisdiction.
Additionally, there will be no substantial or material consideration of “other laws of the United
States regulating organizations or activities affecting interstate commerce.” Id.

Accordingly, the bankruptcy court recommends that the District Court only withdraw the
reference of this Adversary Proceeding at such time as the bankruptcy court certifies that the
action is trial-ready and defer to the bankruptcy court the handling of all pre-trial matters (as
is most often the custom in this District). A more detailed explanation follows.

II. PROCEDURAL CONTEXT

This Adversary Proceeding is related to the bankruptcy case (the “Bankruptcy Case™)! of
Highland Capital Management, L.P. (the “Debtor,” “Highland,” or sometimes the “Reorganized
Debtor™).

Highland filed a voluntary Chapter 11 petition on October 16,2019, in the United States
Bankruptcy Court of Delaware. That court subsequently entered an order transferring venue to the
United States Bankruptcy Court for the Northern District of Texas, Dallas Division (the
“Bankruptcy Court”), on December 4, 2019.

On February 22, 2021, the Bankruptcy Court entered an Order (i) Confirming the Fifth
Amended Plan of Reorganization of Highland Capital Management, L.P. (as Modified) and (ii)
Granting Related Relief (the “Confirmation Order”) [Bankr. Docket No. 1943], which confirmed
the Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. (As Modified)

(as amended, the “Plan” or “Highland Plan”’) [Bankr. Docket No. 1808].

! Bankruptcy Case No. 19-34054.



Caasc2210380BesgDoDAs BFidx OBilee 2B/2 &idtere d 0biGel 2IB/LR/IPS AT : 1 B.age Dufsl
Exhibit5 Page 6 of 22

The Highland Plan went effective on August 11, 2021 (the “Effective Date). Thus, the
Bankruptcy Case is now in what is referred to as a “post-confirmation” phase.

Like many Chapter 11 plans, the Highland Plan provided for the creation of a “Claimant
Trust” for the benefit of holders of Highland’s creditors. The Claimant Trust was vested with
certain assets of Highland, including“all Causes of Action” and “any proceeds realized orreceived
from such Assets.” Plan §§ 1.B.24,1.B.26, [.B.27. The Plan also provided for the creation of a
“Litigation Sub-Trust,” as a “sub-trustestablished within the Claimant Trust or as a wholly-owned
subsidiary of the Claimant Trust,” for the purpose of “investigating, prosecuting, settling, or
otherwise resolving the Estate Claims” transferred to it by the Claimant Trust pursuant to the Plan.
Plan §§ 1.B.81, IV.B.1 (“[T]he Claimant Trust shall irrevocably transfer and assign to the
Litigation Sub-Trust the Estate Claims.”), Plan § IV.B.4. The Litigation Trustee of the Litigation
Sub-Trust is “responsible for investigating, litigating, and settling the Estate Claims for the benefit
of the Claimant Trust[.]” Plan § 1.B.83. Under the Plan, proceeds from the Litigation Trust’s
pursuit of claims “shall be distributed . . . to the Claimant Trust for distribution to the Claimant
Trust Beneficiaries[.]” Plan § IV.B.4.

On October 15, 2021, the Litigation Trustee (“Plaintiff”) commenced the Adversary
Proceeding for the benefit of Highland’s creditors. [Adv. Proc. Docket. No. 1 (the “Complaint”)].

The Complaint asserts 36 causes of action against 23 Defendants. The causes of action all
arise from pre-confirmation conduct allegedly perpetrated by Highland’s founder James Dondero
and individuals and entities affiliated with him, which purportedly resulted in hundreds of millions
of dollars in damages to Highland. It appears that all of the Defendants are owned, controlled, or

related to Mr. Dondero, although some of the Defendants dispute this characterization.
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The 36 causes of action seek: the avoidance and recovery of intentional and constructive
fraudulent transfers and obligations under Sections 544, 548, and 550 of the Bankruptcy Code;
illegal distributions under Delaware partnership law; breach of fiduciary duty; declaratory
judgment that certain entities are liable for the debts of others under alter ego theories, successor
liability, aiding and abetting, or knowingparticipation in breach of fiduciary duty; civil conspiracy;
tortious interference with prospective business relations; breach of contract; conversion; unjust
enrichment; and the disallowance or subordination of claims under Sections 502 and 510 of the
Bankruptcy Code.

As further addressed below, the Bankruptcy Court has concluded that the 36 causes of
action include some statutory core (i.e., “arising under” or “arising in”’) claims, some non-core
(i.e., “related to”) claims, and some causes of action that are a mixture of both core and non-core
claims. The following three tables summarize the Bankruptcy Court’s determination as to which

counts are core, which are non-core, and which are a mixture:

Count Core (“Arising Under”) Claims Defendants Named
No.
31 Avoidance and Recovery of One-Year Transfers as Preferential Under 11 | James Dondero and Scott
U.S.C. §§ 547 and 550 Ellington
34 Disallowance of Claims Under Sections 502(b), 502(d), and 502(e) of the | James Dondero, Scott
Bankruptcy Code Ellington, Isaac Leventon,
Frank Waterhouse, and
CPCM, LLC
35-36 | Disallowance or Subordination of Claims Under Sections 502 and 510 of the | James Dondero, Dugaboy

Bankruptcy Code Trust, Get Good Trust,
Mark Okada, MAP #1,

and CLO Holdco

Count Non-Core (“Related to”’) Claims Defendants Named
No.
3 Illegal Distributions Under Delaware Revised Uniform Limited Partnership | James Dondero, Strand

Act Advisors, Dugaboy Trust,
Hunter Mountain

MAP #2, Hunter Mountain,



Caasc2210380BesgyDoDas BRI OBkl 21B/2 &Hidtere & 0biesl ZIB/LB/IP5 AT : 1Page Mufsel

Exhibit5 Page 8 of 22

4 Breach of Fiduciary Duty Arising Out of Dondero’s Lifeboat Scheme James Dondero, Strand
Advisors
5 Breach of Fiduciary Duty Arising Out of Conduct that Resulted in HCMLP | James Dondero, Scott
Liabilities Ellington, Isaac Leventon,
Strand Advisors
6 Declaratory Judgment that Strand is Liable for HCMLP’s Debts in its| Strand Advisors
Capacity as HCMLP’s General Partner
7 Declaratory Judgment that Dondero is Liable for Strand’s Debts as Strand’s | James Dondero
Alter Ego
8 Declaratory Judgment that Dondero and Strand are Liable for HCMLP’s | James Dondero, Strand
Debts in Their Capacities as HCMLP’s Alter Ego Advisors
9 Declaratory Judgment that NexPoint and HCMFA are Liable for the Debts of | NexPoint Advisors,
HCMLP, Strand, and Dondero as Their Alter Egos HCMFA
10 Declaratory Judgment that Dugaboy is Liable for the Debts of Dondero in | Dugaboy Trust
Their Capacities as Dondero’s Alter Ego
13 Successor Liability NexPoint Advisors,
HCMFA
14 Breach of Fiduciary Duty in Connection with Fraudulent Transfers and | James Dondero, Mark
Schemes Okada, Scott Ellington,
Strand Advisors
15 Aiding and Abetting Breach of Fiduciary Duty Under Delaware Law or | Grant Scott, Strand
Knowing Participation in Breach of Fiduciary Duty Under Texas Law Advisors, NexPoint
Advisors, HCMFA, Get
Good Trust, CLO Holdco,
DAF Holdco, DAF
Highland Dallas
Foundation, and SAS
16 Civil Conspiracy to Breach Fiduciary Duties Under Texas Law James Dondero, Scott
Ellington, Isaac Leventon,
Grant Scott, NexPoint
Advisors, HCMFA, Get
Good Trust, CLO Holdco,
DAF Holdco, DAF,
Highland Dallas
Foundation, and SAS
17 Tortious Interference with Prospective Business Relations James Dondero, NexPoint
Advisors, HCMFA
24 Breach of Contract Arising Out of Hunter Mountain Note Hunter Mountain and Rand
25 Conversion James Dondero, Scott
Ellington
26-30 | Unjust Enrichment James Dondero, Scott

Ellington, Isaac Leventon,
NexPoint Advisors,
HCMFA, CLO Holdco,
Massand Capital, and SAS
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Mixture of Core and Non-Core Claims

Avoidance and Recovery of HCMLP Distributions as Constructive Fraudulent
Transfers Under 11 U.S.C. §§ 544, 548,and 550,26 U.S.C. § 6502, and Other
Applicable Law

Caaec2210380BesgyDoDas BRI O&ilasl 21B/2 &Hitere & 0biesl ZIB/LB/IP5 AT : 1P.age szl

Defendants Named

James Dondero, Mark
Okada, Strand Advisors,
Dugaboy Trust, Hunter
Mountain, MAP#1, and
MAP #2

2 Avoidance and Recovery of HCMLP Distributions as Intentional Fraudulent | James Dondero, Mark
Transfers Under 11 U.S.C. §§ 544,548, and 550,26 U.S.C. § 6502, and Other | Okada, Strand Advisors,
Applicable Law Dugaboy Trust, Hunter

Mountain, MAP#1, and
MAP #2

11 Avoidance of Transfer of Management Agreements as Constructive Fraudulent | NexPoint Advisors and
Transfers Under 11 US.C. §§ 544 and 550, 26 U.S.C. § 6502, and Other | HCMFA
Applicable Law

12 Avoidance of Transfer of Management Agreements as Intentionally Fraudulnt | NexPoint Advisors and
Transfers Under 11 US.C. §§ 544 and 550, 26 U.S.C. § 6502, and Other | HCMFA
Applicable Law

18 Avoidance of CLO Holdco Transfer and Recovery of Transferred CLO Holdco | James Dondero, Grant Scott,
Assets as Constructive Fraudulent Transfers Under 11 U.S.C. §§ 544 and 550,and | Get Good Trust, CLO
Applicable State Law Holdco, DAF Holdco, DAF,

and Highland Dallas
Foundation

19 Avoidance of CLO Holdco Transfer and Recovery of Transferred CLO Holdco | James Dondero, Grant Scott,
Assets as Intentionally Fraudulent Transfers Under 11 U.S.C. §§ 544 and 550,and | Get Good Trust, CLO
Applicable State Law Holdco, DAF Holdco, DAF,

and Highland Dallas
Foundation
20 Avoidance of Obligations Under Massand Consulting Agreement as [ Massand LLC
Constructively Fraudulent Under 11 U.S.C. § 544, 26 US.C. § 6502, and
Applicable State Law
21 Avoidance of Obligations Under Massand Consulting Agreement as Intentionally | Massand Capital
Fraudulent Under11 U.S.C. § 544,26 U.S.C. § 6502,and Applicable State Law
22 Avoidance and Recovery of Certain Massand Transfers as Constructive | James Dondero, Scott
Fraudulent Transfers Under 11 U.S.C. §§ 544 and 550,26 U.S.C. § 6502, and | Ellington, Massand Capital,
Applicable State Law and SAS
23 Avoidance and Recovery of Certain Massand Transfers as Intentional Fraudulent | James Dondero, Scott
Transfers Under 11 U.S.C. §§ 544 and 550,26 U.S.C. § 6502, and Applicable | Ellington, Massand Capital,
State Law and SAS
32 Avoidance and Recovery of the Alleged Expense Transfers as Constructive | James Dondero and Scott
Fraudulent Transfers Under 11 U.S.C. §§ 544,548, and 550,and Other Applicable | Ellington
Law
33 Avoidance and Recovery of the Alleged Expense Transfers as Intentional | James Dondero and Scott

Fraudulent Transfers Under 11 U.S.C. §§ 544,548,and 550,and Other Applicable
Law

Ellington
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Of the 23 Defendants, only one has a pending, unresolved proof of claim on file in the
Bankruptcy Case: CLO Holdco.? The restof the Defendants have eithernever filed proofs of claim,
have withdrawn their proofs of claim, or have had them disallowed during the pendency of the
Bankruptcy Case.? Thus, 22 of the 23 Defendants have jury trial rights.* Further, none of the
Defendants have consented to the Bankruptcy Court presiding over a jury trial or issuing final
orders for that matter.>

Six motions to withdraw the reference (collectively, the “Motions to Withdraw”) were
subsequently filed by the following Defendants on the following dates:

* On January 18, 2022, Defendants Scott Ellington, Isaac Leventon, Frank
Waterhouse, and CPCM, LLC (collectively, the “Former Employee Defendants”)
filed the Motion to Withdraw the Reference for Causes of Action in the Complaint
Asserted Against the Former Employee Defendants [Adv. DocketNo.27]and their
Brief in Support [Adv. Docket No. 28].

* On January 21,2022, Defendants Mark A. Okada, The Mark & Pamela Okada
Family Trust — Exempt Trust #1, Lawrence Tonomura in his Capacity as Trustee,
The Mark & Pamela Okada Family Trust — Exempt Trust #2, and Lawrence
Tonomura in his Capacity as Trustee (the “Okada Defendants”) filed the Motion of
the Okada Parties to Withdraw the Reference [Adv. Docket No. 36] and their
Memorandum of Law in Support [Adv. Docket No. 37].

* On January 21, 2022, Defendants NexPoint Advisors L.P (“NexPoint”) and
Highland Capital Management Fund Advisors L.P. (“HCMFA”) filed the Motion
to Withdraw the Reference for the Causes of Action in the Complaint Asserted
Against Defendants [Adv. Docket No. 39] and their Memorandum of Law in
Support[Adv. Docket No. 40].

2 CLO Holdco’s claim (Claim No. 198) was objected to by the Litigation Trustee in an omnibus claims
objection. CLO Holdco’s has moved to ratify a second amended proof of claim. These matters are currently set for
hearingon May2,2022.

3 Actually, there are two withdrawals of proofs of claim that are notquite final. Specifically, thoseof Frank
Waterhouse and CPCM. On March 24,2022, the Reorganized Debtor filed a Bankruptey Rule 9019 motion for the
court to approve a settlement among the Litigation Trustee, Frank Waterhouse, and CPCM. Through the settiement
motion, among other terms, Frank Waterhouse and CPCM have agreed to withdraw proofs of claim with prejudice.
In return, the Litigation Trustee has agreed to withdraw Count 34 (the only claim asserted against Mr. Waterhouse),
as to Mr. Waterhouse, with prejudice from the Complaint. The motion is currently set for hearingon May2,2022.

4 See, e.g., Grandfinanciera, S.A.v. Nordberg, 109S.Ct.2782(1989); Lagenkamp v. Culp,111S.Ct.330
(1990).

3 See, e.g., Sternv. Marshall,564U.S.462 (2011).

9
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* OnJanuary 25,2022,Defendants James Dondero, Dugaboy Investment Trust, Get

Good Trust, and Strand Advisors, Inc. (the “Dondero Defendants™) filed

Defendants James D. Dondero, Dugaboy Investment Trust, Get Good Trust, and

Strand Advisors, Inc.’s Motion to Withdraw the Reference [Adv. Docket No. 45]

and their Memorandum of Law in Support [Adv. Docket No. 46].

* On January 26, 2022, Defendant Grant James Scott III filed his Motion to

Withdraw the Reference [Adv. Docket No. 50] and his Memorandum of Law in

Support [Adv. Docket No. 41].

* On January 26, 2022, CLO Holdco, Ltd., Highland Dallas Foundation, Inc.,

Charitable DAF Fund, LP, and Charitable DAF Holdco, Ltd. (the “CLO Holdco-

Related Defendants”) filed their Motion to Withdraw the Reference [Adv. Docket

No. 59] and their Brief in Support [Adv. Docket No. 59].

* On February 1, 2022, Defendants Hunter Mountain Investment Trust (“Hunter

Mountain”) and Rand PE Fund I, LP, Series 1 (“Rand” and together with Hunter

Mountain, the “Hunter Mountain Defendants”) filed a nominal joinder.

The six different Motions to Withdraw initially created six different civil actions beforesix
different District Judges. These six actions were administratively consolidated, by an order signed
and entered on March 22,2022, in Civil Action No. 3:22-CV-203-S [Docket No. 13], and are now
pending before District Judge Karen Scholer.

After holding a status conference on the Motions to Withdraw on March 17, 2022, as
required by Local Bankruptcy Rule 5011, the Bankruptcy Court now submits the following report
and recommendation to the District Court. Based on the reasoningset forth below, the Bankruptcy
Court recommends that the Motions to Withdraw be granted, but only at such time as the
Bankruptcy Court certifies to the District Court that the lawsuit is trial-ready. The Bankruptcy
Court further recommends that the District Court defer to the Bankruptcy Court the handling of

all pre-trial matters.

III. LEGAL STANDARDS

A. Some General Principles Regarding Discretionary Withdrawal of the Reference

10
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First, some basic discussion is in order regarding discretionary or permissive withdrawal
of the reference. The conceptis described in 28 U.S.C. § 157(d) as follows: “The district court
may withdraw, in whole or in part, any case or proceeding referred under this section, on its own
motion or on timely motion of any party, for cause shown.”

The statute does not define “cause shown,” but the United States Court of Appeal for the
Fifth Circuit, interpreting the United States Supreme Court case of Northern Pipeline Const. Co.
v. Marathon Pipe Line Co., 458 U.S. 50 (1982), has identified a number of factors for courts to
consider in determining whether permissive withdrawal of the referenceis appropriate: (1) whether
the matter is core or noncore; (2) whether the matter involves a jury demand; (3) whether
withdrawal would further uniformity in bankruptcy administration; (4) whether withdrawal would
reduce forum-shopping and confusion; (5) whether withdrawal would foster economical use of
debtors’ and creditors’ resources; and (6) whether withdrawal would expedite the bankruptcy
process. Holland Am. Ins. Co. v. Succession of Roy, 777 F.2d 992, 998-99 (5th Cir. 1985). Courts
in this District have placed an emphasis on the first two factors. See Mirant Corp. v. The Southern
Co.,337B.R. 107, 115-23 (N.D. Tex.2006).

As explained by the Supreme Court in Stern v. Marshall, Congress has divided bankruptcy
proceedings (i.e., adversary proceedings or contested matters within a bankruptcy case)—over
which there is bankruptcy subject matter jurisdiction—into three different categories: (a) those that
“aris[e] under” Title 11; (b) those that “aris[e] in” a Title 11 case; and (c) those that are “related
to” a case under Title 11. 28 U.S.C. § 1334(b). Stern v. Marshall, 564 U.S. 462,473-474 (2011).
Further, those that arise under Title 11 or arise in a Title 11 case are defined as “core” matters and
those that are merely “related to” a Title 11 case are defined as “non-core” matters. The

significance of the “core”/”non-core” distinction is that bankruptcy courts may statutorily enter

11
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final judgments in “core” proceedings in a bankruptcy case, while in “non-core” proceedings, the
bankruptcy courts instead may only (absent consent from all of the parties) submit proposed
findings of fact and conclusions of law to the district court, for that court's review and issuance of
final judgment. This is the statutory framework collectively set forth in 28 U.S.C. § 1334 and 28
U.S.C. § 157. But while a proceeding may be “core” in nature, under 28 U.S.C. § 157(b)(2), and
the bankruptcy court, therefore, has the statutory power to enter a final judgment on the claim
under 28 U.S.C. § 157(b)(1), Stern instructs that any district court, in evaluating whether a
bankruptcy court has the ability to issue final orders and judgments, must resolve not only: (a)
whether the bankruptcy court has the statutory authority under 28 U.S.C. § 157(b) to issue a final
judgment on a particular claim; but also (b) whether the conferring of that authority on an Article
I bankruptcy court is constitutional (and this turns on whether “the action at issue stems from the
bankruptcy itself or would necessarily be resolved in the claims allowance process”). Stern, 564
U.S. at 499.

Pursuantto 28 U.S.C. § 157(e), if a litigant has the right to a jury trial under applicable
non-bankruptcy law, a bankruptcy court may only conduct the jury trial if: (a) the matters to be
finally adjudicated fall within the scope of bankruptcy subject matter jurisdiction; (b) the district
court of which the bankruptcy court is a unit authorizes the bankruptcy court to do so; and (c) all
of the parties consent.®

Starting first with whether a right to a jury trial even exists, the Seventh Amendment, of
course, provides a jury trial right in cases in which the value in controversy exceeds twenty dollars

and the cause of action is to enforce statutory rights that are at least analogous to rights that were

6 “If the right to a jury trialapplies in a proceeding that may be heard under this section by a bankruptcy
judge, the bankruptcy judge may conduct thejury trial if specially designated to exercise such jurisdiction by the
district court and with the express consentof allthe parties.” 28 U.S.C. § 157(e) (West 2019).

12
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tried at law in the late 18th century English courts. See City of Monterey v. Del Monte Dunes, 526
U.S. 687,708 (1999). Suits “at law” refers to “suits in which legal rights were to be ascertained
and determined” as opposed to “those where equitable rights alone were recognized and equitable
remedies were administered.” Granfinanciera, S.A. v. Nordberg,492 U.S. 33, 41 (1989). This
analysis requires two steps: (1) a comparison of the “statutory action to 18th century actions
brought in the courts of England prior to the merger of the courts of law and equity”; and (2)
whether the remedy sought is “legal or equitable in nature . . . [t]he second stage of this analysis”
being “more important than the first.” See Levine v. M & A Custom Home Builder & Developer,
LLC, 400 B.R. 200, 205 (S.D. Tex. 2008) (quoting Granfinanciera, 492 U.S. at42).

It is well established that the act of filing a proof of claim can operate to deprive a creditor
of a jury trial right, by subjecting a claim, that would otherwise sound only in law, to the equitable
claims allowance process. See Langenkamp v. Culp, 498 U.S. 42, 44-45 (1990). Withdrawing a
claim from the claims allowance process of the bankruptcy courts prior to the commencement of
an adversary proceeding can serve to preserve a right to a jury trial. Smith v. Dowden, 47 F.3d 940,
943 (8th Cir. 1995) (“[T]he successful withdrawal of a claim pursuant to Fed. R. Bankr. P. 3006
prior to the trustee’s initiation of an adversarial proceeding renders the withdrawn claim a legal
nullity and leaves parties as if the claim had never been brought.”); In re Goldblatt’s Bargain
Stores, Inc., No. 05 C 03840, 2005 WL 8179250, at *5 (N.D.Ill. Dec. 6, 2005) (claims withdrawn
before adversary proceeding are as if never filed); see generally, In re Manchester, Inc., No. 08-
30703-11-BJH, 2008 WL 5273289, at *3-6 (Bankr. N.D. Tex. Dec. 19, 2008) (permissible to
withdraw a claim to preserve jury trial right).

B. Post-Confirmation Bankruptcy Subject Matter Jurisdiction

13
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Defendants argue here that this is all more than simply a matter of “permissive withdrawal
of the reference” being applicable. Specifically, the Defendants argue that bankruptcy subject
matter jurisdiction is lacking with regard to the Plaintiff’s various causes of action (i.e., all 36
causes of action) pursuant to the Fifth Circuit’s rulings in Craig’s Stores of Texas, Inc. v. Bank of
Louisiana (In re Craig’s Stores of Texas, Inc.), 266 F.3d 388 (5th Cir. 2001) and Newby v. Enron
Corp. (In re Enron Corp. Securities), 535 F.3d 325 (5th Cir. 2008).

In Craig’s Stores, the Fifth Circuit held that a bankruptcy court could not exercise subject
matter jurisdiction over a post-confirmation breach of contract claim asserted by a reorganized
debtor against its bank in connection with an alleged post-confirmation breach. The Fifth Circuit
stated that, following confirmation of a plan, “expansive bankruptcy court jurisdiction” is no
longer “required to facilitate ‘administration’ of the debtor’s estate,” and further noted: “After a
debtor’s reorganization plan has been confirmed, the debtor’s estate, and thus bankruptcy
jurisdiction, ceases to exist, other than for matters pertaining to the implementation or execution
of the plan.” Craig’s Store’s,266 F.3d at390. Craig’s Stores has often been cited for the notion
that bankruptcy subject matter jurisdiction significantly narrows post-confirmation of a Chapter
11 plan.

The Fifth Circuit elaborated on its Craig’s Store’s holding in Enron, in holding that
confirmation ofaplan doesnotdivesta court of bankruptcy subject matter jurisdiction with regard
to an action commenced priorto confirmation. Enron,535F.3dat335. Notingthat“Section 1334
does not expressly limit bankruptcy jurisdiction upon plan confirmation,” the Fifth Circuit
explained that “three factors were critical to its decision” in Craig’s Stores:

[Flirst, the claims at issue “principally dealt with post-confirmation
relations between the parties;” second, “[tlhere was no antagonism or claim

pending between the parties as of the date of the reorganization;” and third, “no
facts or law deriving from the reorganization or the plan [were] necessary to the

14
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claim.” Craig’s Stores, 266 F.3d at 391. Notwithstanding its statement that

bankruptcy jurisdiction exists after plan confirmation only “for matters pertaining

to the implementation or execution of the plan,” the facts in Craig’s Stores were

narrow; they involved post-confirmation claims based on post-confirmation

activities.

Id. (citing Craig’s Stores, 266 F.3d at 389-91).

Thereafter, numerous courts within the Fifth Circuit have held that the exception to
jurisdiction at issue in Craig’s Store’s does not arise where, as here, a trustee of a litigation trust
created under a confirmed plan of reorganization for the benefit of creditors pursues post-
confirmation causes of action, predicated on pre-confirmation conduct, for the creditors’ benefit.
See Faulkner v. Lane Gorman Trubitt, LLC (In re Reagor-Dykes Motors, LP),2021 WL 4823525,
at *2—4 (Bankr. N.D. Tex. Oct. 14, 2021) (bankruptcy court had post-confirmation subject matter
jurisdiction over a litigation trustee’s state law claims “based on pre-petition conduct,” the
recoveries of which would “affect distributions to creditors under the confirmed plan™); Dune
Operating Co. v. Watt (In re Dune Energy, Inc.), 575 B.R. 716, 725-26 (Bankr. W.D. Tex. 2017)
(bankruptcy court had post-confirmation subject matter jurisdiction over lawsuit asserting state
law claims brought by liquidating trustee established under Chapter 11 plan); Brickley for
Cryptometrics, Inc. Creditors’ Tr. v. ScanTech Identification Beams Sys., LLC,566 B.R. 815, 830—
32 (W.D. Tex. 2017) (holding that post-confirmation “related to” subject matter jurisdiction
existed over creditors’ trust’s post-confirmation suit asserting pre-confirmation Chapter 5 claims
and non-core state law claims where the plan vested the claims in the trust); Schmidt v. Nordlicht,
2017 WL 526017,at *2-3 (S.D. Tex. Feb. 9,2017) (holding that post-confirmation “related to”
subjectmatter jurisdiction existed over state law claims aimed at pre-confirmation conduct brought

by a litigation trustee established by a confirmed plan); Ogle v. Comcast Corp. (In re Houston

Reg’l,547B.R. 717,736 (Bankr. S.D. Tex. 2016) (bankruptcy courthad post-confirmation subject
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matter jurisdiction over lawsuit brought by litigation trustee established under confirmed Chapter
11 plan that asserted state law claims); Kaye v. Dupree (In re Avado Brands, Inc.), 358 B.R. 868,
878—79 (Bankr. N.D. Tex. 2006) (bankruptcy court had post-confirmation jurisdiction over
litigation trustee’s pre-confirmation core and non-core claims that were transferred to the trustee
for prosecution under the plan, where proceeds were to be distributed to creditors); Coho Oil &
Gas, Inc. v. Finley Res., Inc. (Inre Coho Energy, Inc.),309 B.R.217,221 (Bankr.N.D. Tex. 2004)
(bankruptcy court had post-confirmation jurisdiction over claims preserved under Chapter 11 plan
and assigned to the creditor’s trust for prosecution with recovery to be distributed to creditors).
The Bankruptcy Court agrees with these numerous holdings and believes that they are
consistent with Craig’s Stores. First, unlike the post-confirmation contract dispute at issue in
Craig’s Stores, the claims here all arise from pre-confirmation conduct. Second, “antagonism”
plainly existed between the parties at the date of the reorganization. Contrary to Defendants’
assertion that an action must be filed prior to confirmation, courts in the Fifth Circuit consistently
hold that “where the claims are based on pre-petition conduct and the cause of action appears to
have accrued before the bankruptcy, the antagonism factor is satisfied.” Faulkner, 2021 WL
4823525, at *3; see also Schmidtv. Nordlicht,2017 WL 526017, at *3 (while “no claim was

9% ¢¢

pendingbefore the bankruptcy,” “antagonism existed in the relevant sense; the defendant’s alleged
wrongdoing harmed the company prior to the bankruptcy, and the company’s cause of action
appears to have accrued before the bankruptcy”); Brickley, 566 B.R. at 831 (confirming that
“actual litigation is not necessary to find the existence of antagonism”); Coho Oil, 309 B.R. at 221
(finding this factor satisfied where “claims were preserved under the Plan and assigned to the

creditor’s trust for prosecution”). Moreover, the order confirming the Highland Plan expressly

stated that“Implementation ofthe Plan shall includethe “establishment of”and “transfer of Estate
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Causes of Action” to “the Litigation Sub-Trust,” the Trustee of which is charged with
“investigating, pursuing, and otherwise resolving any Estate Claims.” See Confirmation Order at
9§ 42(b); see also Plan § IV. A (“the Plan will be implemented through . . . the Litigation Sub-
Trust”); id. at § 1.B.4 (“The Litigation Sub-Trust shall be established for the purpose of
investigating, prosecuting, settling, or otherwise resolving the Estate Claims,” the proceeds of
which “shall be distributed . . . to the Claimant Trust for distribution to the Claimant Trust
Beneficiaries . .. .”). Courts within the Fifth Circuit have held that, where a plan “contemplates
the prosecution of the claims and the distribution of . . . recovery to creditors under the Plan, and
the prosecution of the claims will thus impact compliance with, or completion of, the Plan, the
Craig’s Stores testfor post-confirmation jurisdiction is satisfied.” Ernst & Young LLPv. Pritchard
(In re Daisytek, Inc.), 323 B.R. 180, 185-86 (N.D. Tex. 2005) (bankruptcy court had post-
confirmation subject matter jurisdiction over a Rule 2004 motion brought by the trustee of a
creditors’ trust, established under a confirmed plan, relating to potential accounting malpractice
investigation); see also First Am. Title Ins. Co. v. First Trust Nat’l Ass ’'n (In Re Biloxi Casino Belle
Inc.),368 F.3d 491, 496 (5th Cir. 2004) (a suit pertained to the implementation and execution of
the plan where recovery had been assigned to a “liquidating trust . . . for the benefit of unsecured
creditors™).

Accordingly, the Bankruptcy Court concludes that the 36 counts in the Adversary
Proceeding “[w]ithout doubt. .. ‘pertain[] to implementation and execution’ of the plan and the
Defendants arguments to the contrary have no merit. See Dune Energy, 575 B.R. at 725-26

(quoting Craig’s Stores).”

" The court in Schmidt also noted that “Craig’s turned on the idea that a reorganized debtor’s confirmed
plan marked the end ofthe bankruptcy and the emergence ofa new reorganized business entity not dependent on the
bankruptcy court’s protection,” commenting that while “thatrule makes a good deal of sense in the reorganization
context... in a liquidation case like this one thereis no entity that emerges from the bankruptcy to continue
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C. Mandatory Withdrawal of the Reference

Withdrawal of the reference pursuant to 28 U.S.C. § 157(d) provides for the possibility of
mandatory withdrawal of the reference from the bankruptcy court: “The district court shall, on
timely motion of a party, so withdraw a proceeding if the court determines that resolution of the
proceeding requires consideration of both title 11 and other laws of the United States regulating
organizations or activities affecting interstate commerce.” Under the precedent of this District, in
Nat’l Gypsum Co. and Pilgrim’s Pride, mandatory withdrawal of the reference must be granted
when: (1) the motion was timely filed; (2) a non-Bankruptcy Code federal law at issue has more
than a de minimis effect on interstate commerce; and (3) the proceeding involves a substantial and
material question of non-Bankruptcy Code federal law. See U.S. Gypsum Co. v. Nat’l Gypsum Co.
(In re Nat’l Gypsum Co.), 145 B.R. 539, 541 (N.D. Tex. 1992) (stating “withdrawal must be
granted if it can be established (1) that the proceeding involves a substantial and material question
of both Title 11 and non-Bankruptcy Code federal law; (2) that the non-Code federal law has more
than a de minimis effect on interstate commerce; and (3) that the motion for withdrawal was
timely.”); see also City of Clinton, Ark. v. Pilgrim’s Pride Corp.,No. 4:09-CV-386-Y, 2009 WL
10684933, at *1 (N.D. Tex. Aug. 18, 2009).

It has been well established that “mandatory withdrawal is to be applied narrowly” and to
“prevent 157(d) from becoming an ‘escape hatch.”” Manila Indus., Inc. v. Ondova Ltd. (In re
Ondova Ltd.), 2009 U.S. Dist LEXIS 102134, at *6 (N.D. Tex. Oct. 1, 2009), adopted in its

entirety, 2009 U.S. Dist. LEXIS 102071 (N.D. Tex. Nov. 3, 2009). Unsubstantiated assertions that

operations.” Schmidt, 2017 WL 526017,at *3. Here, althoughthe Planis one of reorganization, it is “an ‘asset
monetizationplan’ providing for the orderly wind-down of the Debtor’s estate, including the sale of assets and
certain of its funds over time, with the Reorganized Debtor continuing to manage certain other funds.” Confirmation
Orderatq 2. Thus,asin Schmidt,therole of the Litigation Trust “is nothing more or less than maximizing the pot
of money fordistributionto creditors.” Schmidt,2017 WL 526017,at *3.
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non-bankruptcy federal law issues are substantial and material to an adversary proceeding are
insufficient to warrant mandatory withdrawal. Keach v. World Fuel Servs. Corp, (In re Montreal
Me. & Atl. Ry.), 2015 U.S. Dist. LEXIS 74006, at *21-*23 (D. Me. June 8, 2015) (insufficient
basis for mandatory withdrawal where party failed to demonstrate specifically why a court would
have to “engage in anything beyond routine application of current law” and the party “tries to kick
up some dust to make the relevant analysis seem complicated”).

Why is the issue of mandatory withdrawal of the reference even being raised here—when
the Bankruptcy Court and all the parties agree that permissive withdrawal of the reference should
be exercised here, since mere non-core “related to” claims are pervasive and jury trial rights exist?
In other words, everyone agrees the reference should be withdrawn—it’s just a matter of when.
Should withdrawal happen immediately or when the action is trial-ready?

The Defendants advocate for immediate withdrawal on the grounds that the Bankruptcy
Court does not have authority to preside over the “other federal law” issues present with regard to
certain causes of action—so this should preclude the Bankruptcy Court from even presiding over
pre-trial matters.

The court does not agree with the Defendants. The “other federal law” issues that may be
involved in this Adversary Proceeding are not pervasive or particularly complicated. There are,
admittedly, one or more Tax Code provisions at issue. But bankruptcy courts routinely consider
tax matters. Defendants’ attempts to characterize what appear to be commonplace tax law issues
here as sufficient to mandate withdrawal of the reference seem disingenuous.

Certain of the Defendants (HCMFA and NexPoint Advisors) contend that federal securities
laws are implicated by the Adversary Proceeding. But the Plaintiff has not asserted any claims

that are based on federal securities law statutes. Rather, HCMFA and NexPoint Advisors have
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merely made barebone references to potential defensesthat mightimplicate federal securities laws.
While certain of the parties in the litigation are “registered investment advisors,” this does not
mean that the parties’ alleged conduct will implicate broad questions of federal securities law. “If
a party to a case is federally regulated, such as a bank or securities brokerage, but no federal
regulation applies to the dispute at hand, the court need not withdraw the proceeding because no
federal regulation will have to be considered.” Contemp. Lithographers, Inc.v. Hibbert, 127 BR.
122,125 (M.D.N.C. 1991). The rule advanced by HCMFA and NexPoint Advisors would mean
that bankruptcy courts would be unable to hear virtually any claims againstany investmentadvisor
or other financial entity regulated under the federal securities laws.

In summary, mandatory withdrawal of the reference is inapplicable here.

D. CONCLUSION

In light of (a) the non-core, related-to claims in the Complaint; (b) the jury trial rights of
most Defendants; (c) the factthatonly one Defendantoutof 23 stillhasa proof of claim pending—
that might arguably negate jury trial rights; and (d) the lack of consent by the Defendants to the
Bankruptcy Court presiding over a jury trial or issuing final judgments, the Bankruptcy Court
recommends that the District Court: refer all pre-trial matters to the Bankruptcy Court, and grant
the Motions to Withdraw upon certification by the Bankruptcy Court that the parties are trial-
ready.

With regard to such pre-trial matters, the Bankruptcy Court further recommends that, to
the extent a dispositive motion is brought that the Bankruptcy Court determines should be granted
and would finally dispose of claims in this Adversary Proceeding, the Bankruptcy Court should
submit a report and recommendation to the District Court for the District Court to either adopt or

reject.
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***END OF REPORT AND RECOMMENDATION**%*
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United States District Court

NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

MARC KIRSCHNER
V.

MARK OKADA, SCOTT ELLINGTON,
ISAAC LEVENTON, FRANK
WATERHOUSE, CPCM, LLC, GRANT
JAMES SCOTT III, JAMES D
DONDERO, STRAND ADVISORS, INC,,
NEXPOINT ADVISORS, LP, HUNTER
MOUNTAIN INVESTMENT TRUST,
CLO HOLDCO LTD, CHARITABLE
DAF HOLDCO LTD, CHARITABLE
DAF FUND, LP, HIGHLAND DALLAS
FOUNDATION, INC., RAND PEFUND I
LP SERIES 1, MASSAND CAPITAL,
LLC, MASSAND CAPITAL, INC., SAS
ASSET RECOVERY LTD, HIGHLAND
CAPITAL MANAGEMENT FUND
ADVISORS, LP, DUGABOY
INVESTMENT TRUST AND NANCY
DONDERO, GET GOOD TRUST AND
GRANT JAMES SCOTT III, MARK &
PAMELA OKADA FAMILY TRUST -
EXEMPT TRUST #1 and MARK &
PAMELA OKADA FAMILY TRUST -
EXEMPT TRUST #2

IN RE:

HIGHLAND CAPITAL MANAGEMENT,
L.P.

ORDER
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CIVIL ACTION NO. 3:22-CV-203-S

BANKRUPTCY CASE
No. 19-34054-SGJ11

Chapter 11

At the August 14, 2023, status conference in Civil Action No. 3:22-cv-2170, NexPoint

Advisors LP v. Highland Capital Management LP, counsel advised the Court that this appeal is

subject to an agreed stay in the underlying bankruptcy case. See Bankruptcy Case No. 19-34054-

1934054230816000000000002
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SGJ11. Accordingly, the above-styled appeal is hereby ABATED and ADMINISTRATIVELY
CLOSED without prejudice to it being reopened upon a motion by any party or to enter a

judgment.

SO ORDERED.

SIGNED August 15, 2023. M

KAREN GREN SCHOLER
UNITED STATES DISTRICT JUDGE
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