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Cause: 28:0158 Notice of Appeal re Bankruptcy Matter (BA USC 158

Jurisdiction: Federal Question
Debtor

Highland Capital Management LP

Appellant

Dugaboy Investment Trust represented by Deborah Rose Deitsch-Perez
Stinson LLP
2200 Ross Avenue, Suite 2900
Dallas, TX 75201
214-560-2201
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Date Filed

Docket Text

06/20/2024

Pursuant to Fed. R. Bankr. P. 8003(d), the bankruptcy clerk has transmitted the
notice of appeal filed in bankruptcy case number 23-03038 and the notice of appeal
has now been docketed in the district court in case 3:24-cv-1531. (The filing fee has
been paid in the Bankruptcy Court.) Pursuant to Fed. R. Bankr. P. 8009, before the
record on appeal can be assembled and filed in the district court, designations of
items to be included in the record on appeal and statements of issues must be filed in
the bankruptcy case. If a sealed document is designated, the designating party must
file a motion in the district court case for the document to be accepted under seal.
See also District Court Local Bankruptcy Rule 8012.1. Unless exempted, attorneys
who are not admitted to practice in the Northern District of Texas must seek
admission promptly. Forms and Instructions found at www.txnd.uscourts.gov, or by
clicking here: Attorney Information - Bar Membership. If admission requirements
are not satisfied within 21 days, the clerk will notify the presiding judge.
(Attachments: # 1 (p.9) Notice of appeal and supporting documents) (Whitaker -
TXNB, Sheniqua) (Entered: 06/20/2024)

06/20/2024

2 (p.103

NOTICE of Attorney Appearance by Zachery Z Annable on behalf of Highland
Capital Management LP, Highland Claimant Trust. (Filer confirms contact info in
ECF is current.) (Annable, Zachery) (Entered: 06/20/2024)

06/20/2024

New Case Notes: A filing fee has been paid. (agc) (Entered: 06/20/2024)

06/25/2024

Electronic Standing Order - If they have not already done so, all attorneys appearing
in this case must file a Certificate Regarding Judge-Specific Requirements on the
docket attesting that they have read, and will comply with, the judge-specific
requirements for this Court, including the Court's order concerning generative
artificial intelligence. The judge-specific requirements and a template Certificate
may be found at: Certificate Regarding Judge-Specific Requirements. To file the
Certificate, please use the event entitled Certificate Regarding Judge-Specific
Requirements. This event is located in the Other Documents selection, which is
under the Other Filings category of the Civil page in ECF. Please contact the ECF
help desk at 214-753-2633 for filing assistance. (Ordered by Judge Brantley Starr on
6/25/2024) (agc) (Entered: 06/25/2024)

06/26/2024

4(p.105)

Certificate Regarding Judge-Specific Requirements. (Deitsch-Perez, Deborah)
(Entered: 06/26/2024)

06/26/2024

S (p.107)

Certificate Regarding Judge-Specific Requirements. (Aigen, Michael) (Entered:
06/26/2024)

06/26/2024

6 (p.109

Certificate Regarding Judge-Specific Requirements. (Annable, Zachery) (Entered:
06/26/2024)

06/26/2024

7(p.112

Certificate Regarding Judge-Specific Requirements. (Hayward, Melissa) (Entered:
06/26/2024)

07/01/2024

8 (p.115

Application for Admission Pro Hac Vice with Certificate of Good Standing for
Attorney Jeffrey N. Pomerantz (Filing fee $100; Receipt number
ATXNDC-14735281) filed by Highland Capital Management LP, Highland
Claimant Trust (Annable, Zachery) (Entered: 07/01/2024)

07/01/2024

9(p.121)

Application for Admission Pro Hac Vice with Certificate of Good Standing for
Attorney John A. Morris (Filing fee $100; Receipt number ATXNDC-14735284)

25-10999.5
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filed by Highland Capital Management LP, Highland Claimant Trust (Annable,
Zachery) (Entered: 07/01/2024)

07/01/2024

Application for Admission Pro Hac Vice with Certificate of Good Standing for
Attorney Gregory V. Demo (Filing fee $100; Receipt number ATXNDC-14735286)
filed by Highland Capital Management LP, Highland Claimant Trust (Annable,
Zachery) (Entered: 07/01/2024)

07/01/2024

Application for Admission Pro Hac Vice with Certificate of Good Standing for
Attorney Hayley R. Winograd (Filing fee $100; Receipt number
ATXNDC-14735288) filed by Highland Capital Management LP, Highland
Claimant Trust (Annable, Zachery) (Entered: 07/01/2024)

07/09/2024

ELECTRONIC ORDER granting 8 (p.115) Application for Admission Pro Hac Vice
of Jeffrey N. Pomerantz. Important Reminder: Unless excused for cause, an attorney
who is not an ECF user must register within 14 days of the date the attorney appears
in a case pursuant to LR 5.1(f) and LCrR 49.2(g). (Ordered by Judge Brantley Starr
on 7/9/2024) (chmb) (Entered: 07/09/2024)

07/09/2024

ELECTRONIC ORDER granting 9 (p.121) Application for Admission Pro Hac Vice
of John A. Morris. Important Reminder: Unless excused for cause, an attorney who
is not an ECF user must register within 14 days of the date the attorney appears in a
case pursuant to LR 5.1(f) and LCrR 49.2(g). (Ordered by Judge Brantley Starr on
7/9/2024) (chmb) (Entered: 07/09/2024)

07/09/2024

14

ELECTRONIC ORDER granting 10 (p.128) Application for Admission Pro Hac
Vice of Gregory V. Demo. Important Reminder: Unless excused for cause, an
attorney who is not an ECF user must register within 14 days of the date the attorney
appears in a case pursuant to LR 5.1(f) and LCrR 49.2(g). (Ordered by Judge
Brantley Starr on 7/9/2024) (chmb) (Entered: 07/09/2024)

07/09/2024

ELECTRONIC ORDER granting 11 (p.135) Application for Admission Pro Hac
Vice of Hayley R. Winograd. Important Reminder: Unless excused for cause, an
attorney who is not an ECF user must register within 14 days of the date the attorney
appears in a case pursuant to LR 5.1(f) and LCrR 49.2(g). (Ordered by Judge
Brantley Starr on 7/9/2024) (chmb) (Entered: 07/09/2024)

07/09/2024

Certificate Regarding Judge-Specific Requirements. (Annable, Zachery) (Entered:
07/09/2024)

07/09/2024

Certificate Regarding Judge-Specific Requirements. (Annable, Zachery) (Entered:
07/09/2024)

07/09/2024

Certificate Regarding Judge-Specific Requirements. (Annable, Zachery) (Entered:
07/09/2024)

07/09/2024

Certificate Regarding Judge-Specific Requirements. (Annable, Zachery) (Entered:
07/09/2024)

08/07/2024

Notice Transmitting COMPLETE BK Record on Appeal re 1 (p.9) Notice
Transmitting BK Appeal or Withdrawal of Reference. (Attachments: # 1 (p.9) Mini
Record Vol. 1, # 2 (p.103) Appellant Record Vol. 2, # 3 Appellant Record Vol.3, # 4
(p.105) Appellant Record Vol.4, # 3 (p.107) Appellant Record Vol.5, # 6 (p.109)
Appellant Record Vol.6, # 7 (p.112) Appellant Record Vol.7, # 8 (p.115) Appellant
Record Vol .8, #9 (p.121) Appellant Record Vol.9, # 10 (p.128) Appellant Record
Vol.10, # 11 (p.135) Appellant Record Vol.11, # 12 Appellee Record Vol. 12)

25-10999.6
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(Blanco - TXNB, Juan) (Entered: 08/07/2024)
08/23/2024 21 | Special Order No. 3-354: Effective August 23, 2024, the cases listed on Exhibit A to
(p.3674) | this order are transferred to Magistrate Judge Brian McKay and shall henceforth
carry the suffix letters BW. This case has been reassigned pursuant to Special Order
No. 3-354. (The clerk has mailed a copy to all non-ECF users.) (Ordered by Chief
Judge David C. Godbey on 8/23/2024) (mms) (Entered: 08/23/2024)
09/06/2024 22 | Appellant's BRIEF by Dugaboy Investment Trust, Hunter Mountain Investment
.3688) | Trust. (Deitsch-Perez, Deborah) (Entered: 09/06/2024)
10/07/2024 23 | Appellee's BRIEF by Highland Capital Management LP, Highland Claimant Trust.
.3727) | (Annable, Zachery) (Entered: 10/07/2024)
10/21/2024 24 | REPLY filed by Dugaboy Investment Trust, Hunter Mountain Investment Trust re:
(p.3767) |22 (p.3688) Appellant's Brief, 23 (p.3727) Appellee's Brief (Deitsch-Perez,
Deborah) (Entered: 10/21/2024)
02/06/2025 25 | MOTION TO WITHDRAW AND SUBSTITUTE COUNSEL OF RECORD filed
(p.3792) | by Hunter Mountain Investment Trust (Deitsch-Perez, Deborah) Modified text on
2/7/2025 (agce). (Entered: 02/06/2025)
02/07/2025 26 | ELECTRONIC ORDER: The Court GRANTS Appellant Hunter Mountain
Investment Trust's Motion to Withdraw and Substitute Counsel 25 (p.3792) .
Attorneys Michael P Aigen and Deborah Rose Deitsch-Perez terminated as counsel
for Appellant HMIT; Attorneys Sawnie A. McEntire and Roger L. McCleary are
substituted as counsel for Appellant HMIT. (Ordered by Judge Brantley Starr on
2/7/2025) (chmb) (Entered: 02/07/2025)
05/27/2025 27 | MOTION to Stay as to Hunter Mountain Investment Trust filed by Hunter Mountain
(p.3796) | Investment Trust (Attachments: # 1 (p.9) Proposed Order)Attorney Ian Bernard
Salzer added to party Hunter Mountain Investment Trust(pty:a) (Salzer, Ian)
(Entered: 05/27/2025)
05/29/2025 28 | ORDER granting 27 (p.3796) MOTION to Stay as to Hunter Mountain Investment
(p.3803) | Trust. (Ordered by Judge Brantley Starr on 5/29/2025) (kcr) (Entered: 05/30/2025)
07/01/2025 29 | MOTION to Dismiss as to Hunter Mountain Investment Trust filed by Hunter
(p.3805) | Mountain Investment Trust (Attachments: # 1 (p.9) Proposed Order) (Salzer, Ian)
(Entered: 07/01/2025)
07/10/2025 30 | ORDER PARTIALLY DISMISSING PROCEEDING WITH PREJUDICE 29
.3812) | (p.3805) Motion to Dismiss. (Ordered by Judge Brantley Starr on 7/10/2025) (frw)
(Entered: 07/10/2025)
07/30/2025 31 | MEMORANDUM OPINION AND ORDER: The Court AFFIRMS the bankruptcy
(p.3814) | court's order dismissing the complaint. (Ordered by Judge Brantley Starr on
7/30/2025) (cfk) (Entered: 07/30/2025)
07/30/2025 Civil Case Terminated per 31 (p.3814) Order. (cfk) (Entered: 07/30/2025)
08/29/2025 32 | NOTICE OF APPEAL as to 31 (p.3814) Memorandum Opinion and Order, Super U
(p.3820) | to the Fifth Circuit by Dugaboy Investment Trust. Filing fee $605, receipt number
ATXNDC-15795229. T.O. form to appellant electronically at Transcript Order Form
or US Mail as appropriate. Copy of NOA to be sent US Mail to parties not
electronically noticed. IMPORTANT ACTION REQUIRED: Provide an electronic
copy of any exhibit you offered during a hearing or trial that was admitted into

25-10999.7
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evidence to the clerk of the district court within 14 days of the date of this notice.
Copies must be transmitted as PDF attachments through ECF by all ECF Users or
delivered to the clerk on a CD by all non-ECF Users. See detailed instructions here.
(Exception: This requirement does not apply to a pro se prisoner litigant.) Please
note that if original exhibits are in your possession, you must maintain them through
final disposition of the case. (Deitsch-Perez, Deborah) (Entered: 08/29/2025)

08/29/2025 33 | ADDITIONAL ATTACHMENTS (Exhibit A) to 32 (p.3820) Notice of Appeal by
(p.3824) | Appellant Dugaboy Investment Trust. (Deitsch-Perez, Deborah) (Entered:
08/29/2025)
09/12/2025 USCA Case Number 25-10598 in USCAS for 32 (p.3820) Notice of Appeal filed by

Dugaboy Investment Trust. (axm) (Entered: 09/12/2025)

25-10999.8
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

DUGABOY INVESTMENT TRUST
Appellant,

V.

HIGHLAND CAPITAL MANAGEMENT, Civil Case No. 3:24-cv-01531-X
L.P. and HIGHLAND CLAIMANT TRUST

Appellees.

NOTICE OF APPEAL

Dugaboy Investment Trust (“Appellant”), plaintiff in Civ. Act. No. 3:24-cv-01531-x and
party-in-interest in the bankruptcy proceeding styled In re Highland Capital Management, L.P.,
Case No. 19-34054-sgj11, hereby appeals to the United States Court of Appeals for the Fifth
Circuit from the Order of the United States District Court for the Northern District of Texas
entered on July 30, 2025, as Dkt. 31 (the “Order”), which affirmed the bankruptcy court’s order
dismissing Appellant’s Complaint to (I) Compel Disclosures About the Assets of the Highland
Claimant Trust and (IT) Determine (A) Relative Value of Those Assets, and (B) Nature of
Plaintiffs’ Interests in the Claimant Trust. A true and correct copy of the Order is attached hereto
as Exhibit A.

The parties to the appeal are as follows:
Appellant: Dugaboy Investment Trust
Attorneys:

Deborah Deitsch-Perez
(Texas Bar No. 24036072)
Jeffrey T. Prudhomme

(Texas Bar No. 2405396)
Michael P. Aigen

NOTICE OF APPEAL - PAGE 1
CORE/3524155.0004/231144503.1
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(Texas Bar No. 24012196)

STINSON LLP

2200 Ross Avenue, Suite 2900

Dallas, Texas 75201

Tel: (214) 560-2201

Tel: (214) 560-2207

Email: deborah.deitschperez@stinson.com
Email: jeff.prudhomme@stinson.com
Email: michael.aigen@stinson.com

Appellees: Highland Capital Management L.P. and Highland Claimant Trust

Attorneys:

Jeffrey N. Pomerantz

(CA Bar No. 143717)

John A. Morris

(NY Bar No. 2405397)

Gregory V. Demo

(NY Bar No. 5371992)

Hayley R. Winograd

(NY Bar No. 5612569)

PACHULSKI STANG ZIEHL & JONES LLP
10100 Santa Monica Blvd., 13th Floor
Los Angeles, California 90067

Melissa S. Hayward

(Texas Bar No. 24044908)
Zachery Z. Annable

(Texas Bar No. 24053075)
HAYWARD PLLC

10501 N. Central Expy., Ste. 106
Dallas, Texas 75231

NOTICE OF APPEAL - PAGE 2
CORE/3524155.0004/231144503.1
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Respectfully submitted,

STINSON LLP

By: /s/ Deborah Deitsch-Perez
Deborah Deitsch-Perez
Texas Bar No. 24036072
Michael Aigen
Texas Bar No. 24012196
2200 Ross Avenue
Suite 2900
Dallas, Texas 75201
Telephone: (214) 560-2201
Email: deborah.deitschperez(@stinson.com
Email: michael.aigen@stinson.com

Attorneys for Dugaboy Investment Trust
DATED: August 29, 2025

NOTICE OF APPEAL - PAGE 3
CORE/3524155.0004/231144503.1
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Certificate of Service

The undersigned counsel hereby certified that August 29, 2025, a true and correct copy of
this document was served electronically via the Court’s CM/ECF system to the parties registered
or otherwise entitled to receive electronic notices in this case.

/s/ Deborah Deitsch-Perez
Deborah Deitsch-Perez

NOTICE OF APPEAL - PAGE 4
CORE/3524155.0004/231144503.1
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

DUGABOY INVESTMENT TRUST,
et al.,

Appellants,

HIGHLAND CAPITAL

§
§
§
§
§
V. § Civil Action No. 3:24-cv-1531-X
§
§
MANAGEMENT, L.P., et al., §

§

§

Appellees.

MEMORANDUM OPINION AND ORDER

Before the Court is Appellant Dugaboy Investment Trust’s (Dugaboy) appeal
from the bankruptcy court’s order dismissing Dugaboy’s complaint in the underlying
adversary proceeding. After reviewing the briefing and applicable law, the Court
AFFIRMS the bankruptcy court’s order dismissing the complaint.

I. Factual Background

This appeal stems from an adversary proceeding that is a part of a larger
bankruptcy that has spanned multiple appeals with a storied history. Only the
relevant facts are reiterated here for purposes of this appeal.

In the bankruptcy proceeding, the chapter 11 Plan (Plan) was confirmed and

became effective in 2021.1 The Plan established the Claimant Trust pursuant, in

1 The bankruptcy and the Plan are discussed at length by the Fifth Circuit in its opinion
upholding the Plan in all but one aspect, which is irrelevant to this appeal. In re Highland Capital
Mgmt., L.P., 48 F.4th 419, 426-28 (5th Cir. 2022).

25-10999.3825
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part, to the terms of the Claimant Trust Agreement (CTA).2 The CTA was created as
“a statutory trust under the Delaware Statutory Trust Act.”3

Dugaboy admits that under the CTA, it holds a “Contingent Claimant Trust
Interest.”4 These interests are not vested, and Dugaboy concedes it is a holder of an
unvested contingent interest that will vest (to become a “Claimant Trust
Beneficiary”) only after holders of superior claims and indemnification provisions are
satisfied.®> Dugaboy filed an adversarial action, arguing that its interest should have
already vested, seeking equitable relief as a beneficiary. Dugaboy brought three
claims: (1) a claim for disclosure of the trust asset and a request for an accounting;
(2) a declaratory judgment regarding the value of the trust assets; and (3) a
declaratory judgment and determination regarding the nature of Dugaboy’s interest.
Defendants Highland Capital Management, L.P. and Highland Claimant Trust
(together, “Highland”) filed a motion to dismiss the complaint. The bankruptcy court
granted the motion to dismiss and dismissed Claim 1 for a failure to state a claim and
dismissed Claims 2 and 3 for lack of subject matter jurisdiction. Dugaboy appealed.

I1. Legal Standard
This Court has jurisdiction over this appeal pursuant to 28 U.S.C. § 158(a).

When a district court reviews a bankruptcy court’s ruling, “[t|he bankruptcy court’s

2 Doc. 20-9 at ROA.002372.
3 Doc. 20-9 at ROA.002378.

4 Doc. 22 at 11; Claimant Trust Agreement (hereinafter, “CTA”) § 5.1(c) at Doc. 20-9 at
ROA.002398.

5 Doc. 22 at 11; CTA § 5.1(c), Doc. 20-9 at ROA.002398.

2
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findings of fact are subject to clearly erroneous review, while its conclusions of law
are reviewed de novo.”¢
A Rule 12(b)(6) motion challenges a pleading for a “failure to state a claim upon
which relief can be granted.”” A pleading must contain “a short and plain statement
of the claim showing that the pleader is entitled to relief.”® When analyzing the
pleadings under a Rule 12(b)(6) motion, the complaint must contain “enough facts to
state a claim to relief that is plausible on its face.”?
III. Analysis
Dugaboy argues that the bankruptcy court erred in dismissing claim 1 for
failure to state a claim. Dugaboy’s argument hinges on whether or not it is entitled
to certain information under the Plan. Essentially, Dugaboy argues that, though it
holds an unvested contingent interest, its interest should have already vested, or,
alternatively, it should be understood to be a beneficiary under state law in equity,
entitling it to an accounting and information. Dugaboy helpfully lays out the
dispositive issue in this appeal: “notwithstanding the limitations in the CTA, do the
facts and circumstances here entitle [Dugaboy] to an equitable accounting and the

declaratory relief requested[?]”1© Because the language of the Plan and CTA are

6 In re Rogers, 513 F.3d 212, 216 (5th Cir. 2008).

7 Fed. R. Civ. P. 12(b)(6).

8 Fed. R. Civ. P. 8(a)(2).

9 Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007).
10 Doc. 22 at 10-11.
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controlling, the Court answers with an emphatic No, and AFFIRMS the bankruptcy
court’s order.

Dugaboy argues that it “seek[s] an equitable remedy under Texas (or if
applicable, Delaware) law.”1t Appellees argue that there is no basis in law or contract
for the information that Dugaboy seeks.

Dugaboy asserts that “[t]he language of the CTA is not dispositive.”!2 The
Court disagrees. The Plan and CTA control the claims, rights, and responsibilities of
the parties, and therefore, Dugaboy cannot establish facts to plead its claim under
the CTA. Dugaboy concedes it holds an unvested contingent interest that has not
vested.!3 Specifically, under the CTA, Dugaboy will become a “Claimant Trust
Beneficiary” only once its interest vests.14 And the CTA provides the terms of limited
disclosures and rights: section 3 of CTA provides for limited reporting requirements
to the Oversight Board and to Claimant Trust Beneficiaries.15 Specifically, the CTA
provides that “nothing in this Agreement requires the Claimant Trustee to file any
accounting,” except for a limited quarterly report.16 Therefore, since Dugaboy is not
a Beneficiary under the plan and its interest has not yet vested to convert its interest,

it cannot seek an accounting under the CTA.

11 Doc. 22 at 20.

12 Doc. 22 at 20.

13 Complaint, Doc. 20-10 at ROA.002614; Doc. 22 at 20.

14 CTA §§ 1.1(h), 5.1(c), Doc. 20-9 at ROA.002374, ROA.002398.
15 CTA §§ 3.12(a), (b), Doc. 20-9 at ROA.002389.

16 CTA § 3.12(a), Doc. 20-9 at ROA.002389.

4
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As to a relief in equity, both Delaware and Texas recognize that equitable relief
is not available where the terms of a contract are clear.1?” The Court will not reach
outside the four corners of the controlling documents to find Dugaboy to be a
beneficiary under state law when Dugaboy’s interest is defined by the Plan and CTA.
Dugaboy argues in its appeal that “[t|he language of the CTA is not dispositive.”18
The Court disagrees. The Plan and the CTA are dispositive, and Dugaboy seeks to
reach outside the contracted-for terms to find the relief it seeks. Because the CTA
provides that unvested contingent interests have no right to financial information,
Dugaboy cannot plead any facts to support such a right under the CTA, the Court
AFFIRMS the bankruptcy court’s dismissal of claim 1 for a failure to state a claim.1?

Dugaboy’s claims 2 and 3 are both pled as contingent on an accounting under
claims 1 and 2, respectively. For its second claim, Dugaboy pleads: “Once Defendants
are compelled to provide information about the Claimant Trust assets, Plaintiffs seek
a determination from the Court of the relative value . ...”20 And for its third claim,
Dugaboy pleads: “In the event that the Court determines that the Claimant Trust

assets exceed the obligations of the bankruptcy estate in an amount sufficient . . .

17 See King v. Baylor Univ., 46 F.4th 344, 368 (5th Cir. 2022) (Under Texas law, “when the
contract addresses the matter at issue, the party invoking equity is limited to the contract rather than
equity when determining liability.” (cleaned up)); In re Am. Home Mortg. Holdings, Inc., 386 F. App’x
209, 212-13 (3d Cir. 2010) (rejecting equitable relief where a Trust Document was “clear[] and
unequivocal[],” holding that “we apply Delaware law, which instructs that a party is bound by the
plain meaning of clear and unequivocal contract terms.”).

18 Doc. 22 at 20.

19 Additionally, because the CTA controls and gives no right to the information Dugaboy seeks,
Dugaboy cannot prevail on its argument of an implied covenant of good faith and fair dealing.

20 Doc. 20-10 at ROA.002638.
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Plaintiffs seek a declaration and a determination . .. that their Contingent Claimant
Trust Interests are likely to vest . . . .”21 Because Dugaboy is not entitled to relief
under claim 1, claims 2 and 3 are moot, and the Court AFFIRMS the bankruptcy
court’s dismissal of these claims.
IV. Conclusion
For the above reasons, the Court AFFIRMS the bankruptcy court’s order
dismissing Dugaboy’s complaint.

IT IS SO ORDERED this 30th day of July, 2025.

Jo S

BRANTLKY STARR
UNITED STATES DISTRICT JUDGE

21 Doc. 20-10 at ROA.002639.
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CLERK, U.S. BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

ENTERED

THE DATE OF ENTRY IS ON
THE COURT’S DOCKET

The following constitutes the ruling of the court and has the force and effect therein described.

/ufﬁbl '[6 / Y 'r,f, 7

Signed May 24, 2024 5
United States Bankruptcy’ Judge
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
IN RE: §
§ Chapter 11
HIGHLAND CAPITAL MANAGEMENT, L.P. §
§ Case No. 19-34054-sgj-11
Reorganized Debtor. §
§
§
DUGABOY INVESTMENT TRUST and §
HUNTER MOUNTAIN INVESTMENT TRUST § Adyv. Pro. No. 23-03038-sgj
§
Plaintiffs, §
V. §
§
HIGHLAND CAPITAL MANAGEMENT, L.P. §
and HIGHLAND CLAIMANT TRUST, §
§
Defendants. §

MEMORANDUM OPINION AND ORDER GRANTING MOTION TO DISMISS
ADVERSARY PROCEEDING IN WHICH CONTINGENT INTEREST HOLDERS IN
CHAPTER 11 PLAN TRUST SEEK A POST-CONFIRMATION
VALUATION OF TRUST ASSETS
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L. INTRODUCTION

Before the court is a motion to dismiss (“Rule 12(b) Motion”) the above-referenced
adversary proceeding (“Adversary Proceeding”).! The Rule 12(b) Motion was filed by the two
Defendants named in the Adversary Proceeding: Highland Capital Management, L.P. (“Highland”
or the “Reorganized Debtor”) and the Highland Claimant Trust (“Claimant Trust”). Highland
obtained confirmation of a chapter 11 Plan? on February 22, 2021 (which Plan went effective on
August 21, 2021). The Claimant Trust was established pursuant to the terms of the Plan and the
Claimant Trust Agreement approved pursuant thereto. The Claimant Trust was created for the
benefit of “Claimant Trust Beneficiaries,” which was defined under the Plan and the Claimant
Trust Agreement to be the holders of allowed general unsecured (Class 8) and subordinated claims
(Class 9) against Highland.

The Adversary Proceeding was brought more than two-years post-confirmation by
Plaintiffs Hunter Mountain Investment Trust (“HMIT”) and The Dugaboy Investment Trust
(“Dugaboy,” and, together with HMIT, the “Plaintiffs”).> These two Plaintiffs are controlled by
Highland’s co-founder and former President and Chief Executive Officer, James D. Dondero
(“Dondero”). The Plaintiffs held equity interests (i.e., limited partnership interests) in Highland.
Pursuant to the terms of the Highland Plan, Plaintiffs now hold unvested contingent interests in
the Claimant Trust—since the limited partnership interests in Highland were cancelled in exchange

for unvested contingent interests in the Claimant Trust. These contingent interests will vest if, and

! The Highland Parties’ Motion to Dismiss Complaint to (I) Compel Disclosures about the Assets of the Highland
Claimant Trust and (1I) Determine (A) Relative Value of Those Assets, and (B) Nature of Plaintiffs’ Interests in the
Claimant Trust (“Motion to Dismiss”), Dkt. No. 13. A memorandum of law in support of the Motion to Dismiss
(“MTD Brief”) was filed at Dkt. No. 14.

2 Capitalized terms not defined in this introduction shall be defined later herein.

3 See Complaint to (I) Compel Disclosures about the Assets of the Highland Claimant Trust and (II) Determine (A)
Relative Value of Those Assets, and (B) Nature of Plaintiff’s Interests in the Claimant Trust (“Complaint’). Dkt. No.
1.
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only if, the Claimant Trustee certifies that the Claimant Trust Beneficiaries (i.e., the Class 8 general
unsecured claims and Class 9 subordinated claims under the Plan), have been paid in full and
certain other obligations — primarily, the Claimant Trust’s significant indemnity obligations — have
been satisfied.

In this Adversary Proceeding, Plaintiffs seek: (1) an order from the bankruptcy court
compelling the Reorganized Debtor and the Claimant Trustee to disclose certain information about
the assets and liabilities remaining in the Claimant Trust, and, if they are compelled to disclose
that information, (2) a declaratory judgment regarding the relative value of those assets and
liabilities, and (3) if assets exceed liabilities, a declaratory judgment that HMIT’s and Dugaboy’s
unvested contingent interests in the Claimant Trust are likely to vest at some point in the future.

To be clear, it is undisputed that neither HMIT nor Dugaboy are currently Claimant Trust
Beneficiaries under the terms of the Plan and Claimant Trust Agreement and that the vesting
conditions under the terms of the Plan and Claimant Trust Agreement have not occurred.

Highland and the Claimant Trust filed their Motion to Dismiss, seeking a dismissal, with
prejudice, of all three counts of the Complaint. For the following reasons, the court grants the
Motion to Dismiss.

L. JURISDICTION

This court has jurisdiction to consider and determine this matter pursuant to 28 U.S.C.
§§ 157(b)(1) and (b)(2)(A) and (O) and 1334.

II. BACKGROUND

A. The Bankruptcy Case and the Plan

Highland was a Dallas-based investment firm that was co-founded in 1993 by Dondero and
Mark Okada. It managed billion-dollar investment portfolios and assets, both directly and

indirectly, through numerous affiliates that were owned or controlled by Dondero. On October

3
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16, 2019 (the “Petition Date”), Highland, with Dondero in control* and acting as its CEO,
president, and portfolio manager, and facing a myriad of massive, business litigation claims, filed
for relief under chapter 11 of the United States Bankruptcy Code in the United States Bankruptcy
Court for the District of Delaware. The bankruptcy case was transferred to the Northern District
of Texas, Dallas Division in December 2019.

Highland, a Delaware limited partnership, had three classes of limited partnership interests
(Class A, Class B, and Class C) as of the Petition Date.> The Class A interests were held by the
Plaintiff Dugaboy, and also Mark Okada’s family trusts, and Strand Advisors, Inc. (the latter of
which was an entity wholly owned by Dondero and was also Highland’s only general partner).
The Class B and C interests were held by the Plaintiff HMIT.®

Very shortly after the Petition Date, the official committee of unsecured creditors (the
“Committee”) threatened to seek the appointment of a chapter 11 trustee due to concerns over and
distrust of Dondero, his numerous conflicts of interest, and his history of alleged mismanagement.
Later, the United States Trustee actually moved for the appointment of a chapter 11 trustee. Under
the specter of a possible appointment of a trustee, Highland engaged in substantial and lengthy
negotiations with the Committee, resulting in a corporate governance settlement approved by this
court on January 9, 2020.” As a result of this corporate governance settlement, Dondero
relinquished control of Highland and resigned his positions as officer or director of Highland and

its general partner, Strand,® although he stayed on with Highland as an unpaid portfolio manager.

4 Mark Okada resigned from his role with Highland prior to the Petition Date.

> See Disclosure Statement for the Fifth Amended Plan of Reorganization of Highland Capital Management, L.P.
(“Disclosure Statement”) Art. II(D)4, at 20. Bankr. Dkt. No. 1473.

6 1d.
7 Bankr. Dkt. No. 339.

8 Dondero agreed to this settlement pursuant to a stipulation he executed and that was filed in connection with
Highland’s motion to approve the settlement. See Stipulation in Support of Motion of the Debtor for Approval of
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Three independent directors (“Independent Directors™) were chosen to lead Highland through its
chapter 11 case: James P. Seery, Jr. (“Seery”), John S. Dubel, and retired bankruptcy judge Russell
Nelms. Seery was appointed Highland’s Chief Executive Officer and Chief Restructuring Officer
in July 2020.° According to Seery’s testimony at various hearings, it was during subsequent
negotiations regarding a plan for Highland that Dondero made a threat to “burn down the place”
if Dondero’s own proposed plan terms were not accepted by the company and its creditors. Indeed,
soon after Highland negotiated compromises with its major creditors in the case (e.g., the
Redeemer Committee of the Crusader Fund; Joshua Terry; Acis; UBS) and began pursuing a plan
supported by those creditors, Dondero and entities under his control began engaging in substantial,
costly, and time-consuming litigation in the Highland case.!® As the Fifth Circuit has described
the situation, after Dondero’s plans failed, “he and others under his control began to frustrate the
proceedings by objecting to settlements, appealing orders, seeking writs of mandamus, interfering
with Highland’s management, threatening employees, and canceling trades between Highland and
its clients.”!!

Highland’s negotiations with the Committee eventually culminated in the filing of the Fifth

Amended Plan of Reorganization of Highland Capital Management, L.P. (as Modified) (the

Settlement With the Official Committee of Unsecured Creditors Regarding Governance of the Debtor and Procedures
for Operations in Ordinary Course, Bankr. Dkt. No. 338.

% Bankr. Dkt. No. 854.

19 As mentioned earlier, after January 2020, Dondero stayed on at Highland as an unpaid portfolio manager. In October
2020, Dondero resigned from all positions with Highland and its affiliates in response to a demand by the Independent
Directors made after Dondero’s purported threats and disruptions to the Debtor’s operations.

"' NexPoint Advisors, L.P. v. Highland Capital Mgt., L.P. (In rve Highland Capital Mgt., L.P.), 48 F.4th 419, 426
(citing Highland Cap. Mgmt., L.P. v. Dondero (In re Highland Capital Mgmt., L.P.), Ch. 11 Case No. 19-34054-
SGJ11, Adv. No. 20-03190-SGJ11, 2021 WL 2326350, at *1, *26 (Bankr. N.D. Tex. June 7, 2021) where this court
“h[eld] Dondero in civil contempt, sanctioning him $100,000, and comparing this case to a ‘nasty divorce.’”).
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“Plan”),'? which was confirmed'? in February 2021 over the objections of Dondero and Dondero-
controlled entities. The Plan, which became effective on August 21, 2021 (“Effective Date™), is
essentially an “asset monetization” plan pursuant to which the Committee was dissolved, and four
new entities were created: the Reorganized Debtor; a new general partner for the Reorganized
Debtor called HCMLP GP, LLC; the Claimant Trust (administered by Seery, its trustee); and a
Litigation Sub-Trust (administered by its trustee, Marc Kirschner). The Claimant Trust owns the
limited partnership interests in the Reorganized Debtor, HCMLP GP LLC, and the Litigation Sub-
Trust and is charged with winding down Highland over a three-year period by monetizing its assets
and making distributions to the “Claimant Trust Beneficiaries,” as defined in the Plan and the
CTA. General unsecured claims were classified as Class 8, and subordinated claims were
classified as Class 9. Under the terms of the Plan, the holders of claims in Classes 8 and 9 received
as of the Effective Date, in exchange for their claims, beneficial interests in the Claimant Trust
and became “Claimant Trust Beneficiaries.” HMIT’s and Dugaboy’s former limited partnership
interests in Highland were classified as Class 10 and Class 11, respectively. Under the terms of
the Plan, these interests were cancelled in exchange for umvested contingent interests in the
Claimant Trust (“Contingent Trust Interests”) that will vest if, and only if, the Claimant Trustee
certifies that the Class 8 general unsecured claims and Class 9 subordinated claims have been paid
in full, all disputed claims in Classes 8 and 9 have been resolved, and certain other obligations —

primarily, the Claimant Trust’s significant indemnity obligations — have been satisfied.!* In other

12 Bankr. Case Dkt. No. 1808.

13 The Plan was confirmed on February 22, 2021. See Order (1) Confirming the Fifth Amended Plan of Reorganization
of Highland Capital Management, L.P. (as Modified) and (II) Granting Related Relief (“Confirmation Order”). Bankr.
Dkt. No. 1943.

14 See generally Plan, Arts. III & IV.
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words, HMIT and Dugaboy will become “Claimant Trust Beneficiaries” if, and only if, the vesting
conditions occur.
B. Information Rights under the CTA
The Claimant Trust is a Delaware statutory trust established pursuant to the terms of that
certain Claimant Trust Agreement (“CTA”), effective August 11, 2021, for the benefit of Claimant
Trust Beneficiaries, which are defined in the CTA to be!?
the Holders of Allowed General Unsecured Claims, Holders of Allowed
Subordinated Claims, and, only upon certification by the Claimant Trustee that the
Holders of such Claims have been paid indefeasibly in full plus, to the extent
applicable, post-petition interest at the federal judgment rate in accordance with the
terms and conditions set forth herein, Holders of Allowed Class B/C Limited
Partnership Interests, and Holders of Allowed Class A Limited Partnership
Interests.
Under the clear terms of the CTA, information rights are limited, and the Claimant Trustee has no
duty to provide an accounting of the Claimant Trust’s assets to any party, including the Claimant
Trust Beneficiaries.'® The CTA grants limited information rights solely to a “Claimant Oversight
Board”!” and the Claimant Trust Beneficiaries: '8
The Claimant Trustee shall provide quarterly reporting to the Oversight Board and
Claimant Trust Beneficiaries of (i) the status of the Claimant Trust Assets, (ii) the

balance of Cash held by the Claimant Trust (including in each of the Claimant Trust
Expense Reserve and Disputed Claim Reserve), (iii) the determination and any re-

ScrA § 1.1(h). The CTA was expressly incorporated into and is a part of the Plan. See Confirmation Order § 25, at
27; Plan Art. IV(J). The final form of the CTA was filed with the court at docket number 1811-2, as modified by
docket number 1875-4.

16 cTA § 3.12(a) (“Except as otherwise provided herein, nothing in this Agreement requires the Claimant Trustee to
file any accounting . . ..”); § 5.2 (“The ownership of the beneficial interests in the Claimant Trust shall not entitle the
Claimant Trust Beneficiaries to any title in or to the Claimant Trust Assets (which title shall be vested in the Claimant
Trust) or to any right to call for a partition or division of the Claimant Trust Assets or fo require an accounting.”)
(emphasis added).

17 “Oversight Board” was defined in the CTA as “the board comprised of five (5) Members established pursuant to
the Plan and Article III of this Agreement to oversee the Claimant Trustee’s performance of his duties and otherwise
serve the functions set forth in this Agreement and those of the “Claimant Trust Oversight Committee” described in
the Plan. Subject to the terms of this Agreement, the initial Members of the Oversight Board shall be: (i) Eric Felton,
as representative of the Redeemer Committee; (ii) Josh Terry, as representative of Acis; (iii) Elizabeth Kozlowski, as
representative of UBS; (iv) Paul McVoy, as representative of Meta-e Discovery; and (v) David Pauker.”

18 CTA §3.12(b).
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determination, as applicable, of the total amount allocated to the Disputed Claim

Reserve, (iv) the status of Disputed Claims and any resolutions thereof, (v) the

status of any litigation, including the pursuit of the Causes of Action, (vi) the

Reorganized Debtor’s performance, and (vii) operating expenses; provided,

however, that the Claimant Trustee may, with respect to any Member of the

Oversight Board or Claimant Trust Beneficiary, redact any portion of such reports

that relate to such Entity’s Claim or Equity Interest, as applicable and any reporting

provided to Claimant Trust Beneficiaries may be subject to such Claimant Trust

Beneficiary’s agreement to maintain confidentiality with respect to any non-public

information.

Nothing in the Plan or the CTA grants any other information rights, and, in fact, the CTA makes
clear that the Claimant Trust Beneficiaries do not have any information rights outside of those
limited information rights set forth in the CTA,!° which do not include rights to the granular asset
and subsidiary level information that the Plaintiffs are asking for in their Complaint (as later further
discussed).

As earlier noted, the Claimant Trust Beneficiaries are defined in the CTA to be only the
holders of allowed Class 8 general unsecured claims and allowed Class 9 subordinated claims
unless and until the Contingent Trust Interests held by the holders of the former limited partnership
interests (classified in Classes 10 and 11 under the Plan) vest, at which point, the Class 10 and
Class 11 claimants will become Contingent Trust Beneficiaries.?’ The CTA specifically provides
that the holders of Contingent Trust Interests “shall not have any rights under this Agreement” and

2 <6

will not “be deemed ‘Beneficiaries’ under this Agreement,” “unless and until” they vest in
accordance with the Plan and the CTA and the Claimant Trustee files with the Bankruptcy Court

a certification that all holders of general unsecured claims have been indefeasibly paid in full,

9ctA § 5.10(a) (“The Claimant Trust Beneficiaries shall have no rights other than those set forth in this Agreement,
the Confirmation Order, or the Plan (including any Plan Supplement documents incorporated therein).”).

20 See CTA § 1.1(h); Plan Art. 1.B.27.
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including, as to Class 8 claims, “all accrued and unpaid post-petition interest consistent with the
Plan and all Disputed Claims have been resolved (the ‘GUC Payment Certification’).”?!
C. The Complaint and Motion to Dismiss

1. The Complaint

On May 10, 2023, HMIT and Dugaboy filed the Complaint in this Adversary Proceeding,
asserting one claim for equitable relief and, if the court grants the request for equitable relief, two
claims for declaratory relief.

In Count 1,22 entitled “First Claim for Relief - Disclosures of Claimant Trust Assets and
Request for Accounting,” Plaintiffs seek an order compelling Highland and the Claimant Trust “to
provide information regarding the Claimant Trust assets, including the amount of cash and the
remaining non-cash assets, and details of all transactions that have occurred since the [alleged]
wall of silence was erected, and all liabilities.”?*® Plaintiffs acknowledge in their Complaint that,
under the terms of the Plan and the CTA, they are not entitled to the information they seek: While
“[t]he Plan requires the Claimant Trustee to determine the fair market value of the Claimant Trust
Assets as of the Effective Date and to notify the applicable Claimant Trust Beneficiaries of such a
valuation, as well as distribute tax information to Claimant Trust Beneficiaries as appropriate[,]**
... no like information regarding valuation of the Claimant Trust Assets is available to Plaintiffs

as holders of Contingent Claimant Trust Interests . . . .”>°> Thus, Plaintiffs seek equitable relief

21 See CTA § 5.1(c).

22 For ease of reference, the court will refer to the Plaintiffs’ “First Claim for Relief,” “Second Claim for Relief,” and
“Third Claim for Relief” as Count I, Count II, and Count III, respectively.

23 Complaint 99 82-88.
24 Id. 975 (citing Plan, Art. IV(B)(9)).
2 1d. 9 76.
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in Count I — an order compelling the Highland Parties to disclose information that Plaintiffs admit
they are not otherwise entitled to under the terms of the Plan and the CTA.

In Count II, entitled “Second Claim for Relief — Declaratory Judgment Regarding Value of
Claimant Trust Assets,” Plaintiffs seek a declaratory judgment and “determination from the Court
of the relative value of the Claimant Trust assets compared to the bankruptcy estate obligations,”
“[o]nce Defendants are compelled to provide information about the Claimant Trust assets.” ¢
Finally, in Count III, entitled “Third Claim for Relief — Declaratory Judgment and

2

Determination Regarding Nature of Plaintiffs’ Interests,” the Plaintiffs seek a declaratory
judgment and determination, “[i]n the event that the Court determines that the Claimant Trust
assets exceed the obligations of the bankruptcy estate in an amount sufficient so that all Allowable
Claims may be indefeasibly paid . . . that the conditions are such that their Contingent Claimant
Trust Interests are likely to vest into Claimant Trust Interests, making them Claimant Trust
Beneficiaries.”?” HMIT and Dugaboy, by asking the court for a declaratory judgment that “the
conditions are such that their Contingent Claimant Trust Interests are likely to vest into Claimant
Trust Interests, making them Claimant Trust Beneficiaries”?® (if the court first grants the equitable
relief requested in Count I and the declaratory relief in Count IT), admit and acknowledge that they
are not Claimant Trust Beneficiaries and that their Claimant Trust Interests have not vested under
the terms of the Plan and CTA. In fact, HMIT and Dugaboy clarify in footnote 6, with respect to

Count III, that “[they] do not ask the Court to determine that they are Claimant Trust Beneficiaries

or otherwise to convert their contingent interests into non-contingent interests[,]” and they

26 14 9 89-92, at 26. The court notes that Plaintiffs’ request for declaratory relief in Count II is predicated on the
court granting the equitable relief sought in Count I.

1. 94 93-95, at 27. The court notes that Plaintiffs’ request for declaratory relief in Count III is predicated on the
court granting the declaratory relief sought in Count II, which (as noted) is, in turn, predicated on the court granting
the equitable relief sought in Count I.

28 1d. 994, at 27 (emphasis added).
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acknowledge that “[a]ll of that must be done according to the terms of the Plan and the Claimant

Trust Agreement.”?’

2. The Valuation Motion, Precursor to the Complaint

This is not the first time Plaintiffs have sought a valuation and accounting from the
Claimant Trustee. In fact, the Complaint was filed after two prior efforts by the Plaintiffs to seek
a valuation and accounting for the purported purpose of having the court determine that the
Claimant Trust assets exceeded liabilities such that they were “in the money” and therefore, they
argued, their Contingent Trust Interests were likely to vest in the near future. The first time was
via a motion®® that Dugaboy (with the support of HMIT)?! filed in June 2022, that this court
denied®? on the ground that it was procedurally defective — that the claims for equitable and
declaratory relief sought therein must be brought as an adversary proceeding. Specifically, this
court held that, in asking the court to determine whether Dugaboy was “in the money” and whether
“its status as a holder of a ‘Contingent Trust Interest’ [would] soon spring into the status of a

299

‘Claimant Trust Beneficiary,”” the Valuation Motion was asking “for the court to determine the

extent of Dugaboy’s interest in the property in the Creditor’s Trust,” which is a “proceeding to

2 Id. 994 n.6, at 27.

30 On June 30, 2022, Dugaboy filed a Motion for Determination of the Value of the Estate and Assets Held by the
Claimant Trust in which Dugaboy sought “a determination by this Court of the current value of the estate and an
accounting of the assets currently held the [sic] Claimant Trust and available for distribution to creditors” and, on
September 21, 2022, a Supplemental and Amended Motion for Determination of the Value of the Estate and Assets
Held by the Claimant Trust in which Dugaboy further stated that “the Court should conduct an evidentiary hearing
and require disclosure by the Reorganized Debtor and Claimant Trustee of the value of the estate and all assets held
by Claimant Trust that are available for distribution to creditors and residual equity holders.” (together, the “Valuation
Motion”). In the Valuation Motion, the movants sought a determination of the value of the assets of the Claimant
Trust and the entry of “an order: (i) finding that Dugaboy has standing in these bankruptcy proceedings under
11 U.S.C. § 1109(b), Delaware trust law, and Article III of the United States Constitution; and (ii) setting an
evidentiary hearing to ascertain the assets currently available for distribution to allowed claimants, to determine the
current value of those assets, and to determine whether there is a potential for settling the estate now ... .”

STHMIT filed a Limited Response in Support of Certain Requested Relief on August 24, 2022.

32 See Order Denying Motion [DE #3383] and Supplemental Motion [DE #3533] of Dugaboy Investment Trust Due
to Procedural Deficiency: Adversary Proceeding is Required (“Order Denying Valuation Motion™), entered on
December 20, 2022. Bankr. Dkt. No. 3645.

11
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determine the validity, priority, or extent of . . . [an] interest in property” under Fed. R. Bankr. P.
7001(2) that must be brought as an adversary proceeding.®? Additionally, the court held that the
movants’ request for the court to make a determination of the current value of the estate and for
an accounting of the Claimant Trust assets was a request for equitable relief that was not provided
for in the Plan, and that such a request must be brought via an adversary complaint pursuant to
Fed. R. Bankr. P. 7001(7).>* Finally, the court held that the request in the Valuation Motion clearly
was requesting a declaratory judgment as to the value of assets, the extent of Dugaboy’s and
HMIT’s interests in assets, and ultimately, “a declaration as to Dugaboy’s standing” that should
be brought as an adversary proceeding under the terms of Fed. R. Bankr. P. 7001(9) as “a
proceeding to obtain declaratory judgment relating to any of the foregoing [types of procedures
listed in Rule 7001].”%> Accordingly, the court denied the Valuation Motion “for procedural
deficiency[,] without prejudice to the filing of an adversary proceeding.”

Next, Dugaboy and HMIT filed a motion seeking leave from this court to file the
Complaint, pursuant to the “Gatekeeper Provisions” of the court’s prior orders and the Plan (which
have been discussed at length in various Highland opinions),*” but then withdrew the motion for

leave (the “Withdrawn Motion for Leave”), after Highland agreed at a status conference held on

April 24, 2023 that leave of court was not necessary for the filing of this particular Adversary

33 Order Denying Valuation Motion, 4.

34 Id. Fed. R. Bankr. P. 7001(7) states that “a proceeding to obtain an injunction or other equitable relief, except when
a...chapter 11 plan provides for the relief” is an adversary proceeding governed by Bankruptcy Rules 7001 et seq.

33 See id. at 6 (quoting Fed. R. Bankr. P. 7001(9)).
36 1d. at 6.

37 E.g., NexPoint Advisors, L.P. v. Highland Capital Management, L.P. (In re Highland Capital Management, L.P.),
48 F.4™ 419, 439 (5™ Cir. 2022) (Fifth Circuit upheld “Gatekeeper Provisions” approved by the bankruptcy court in
this case, that required persons to obtain leave of the bankruptcy court before initiating action against certain parties).

12
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Proceeding.®® Plaintiffs then filed the Complaint that initiated this Adversary Proceeding on May
10, 2023.

3. Meanwhile, HMIT Files Gatekeeper Motion for Leave to File a Different Adversary
Proceeding against the Claimant Trustee and Others Regarding Claims Trading

Meanwhile, HMIT filed a separate Emergency Motion for Leave to File Verified Adversary
Proceeding (“HMIT Motion for Leave Regarding Claims Trading”),*® which was later
supplemented and modified.*> HMIT’s Motion for Leave Regarding Claims Trading should not
be confused with its (and Dugaboy’s) earlier Withdrawn Motion for Leave, just discussed. In the
HMIT Motion for Leave Regarding Claims Trading, it sought leave pursuant to the Gatekeeper
Provisions to sue Highland, Seery (i.e., the Claimant Trustee), and certain purchasers of large
unsecured claims based upon allegations of “insider trading” and breach of fiduciary duty. A
hearing was held on the HMIT Motion for Leave Regarding Claims Trading, following which the
court took the matter under advisement.

While the matter was pending under advisement, Dondero and certain of his controlled
entities (the “Dondero Parties”) filed a Motion to Stay and to Compel Mediation (the “Mediation

9:)’41

Motion which was granted, in part, on August 2, 2023.%> In compliance with an agreed-upon

court order®? and in furtherance of mediation, Highland filed a pro forma adjusted balance sheet

8 In confirming that Highland had agreed that a gatekeeper motion would not be necessary “since the adversary would
just be seeking a valuation and not monetary or other relief,” Highland’s counsel reported that Highland “does not
believe [HMIT] or Dugaboy is entitled to any information whatsoever” and that “[t]hey certainly have no legal right
to the information [which is] why they have to pursue . . . an equitable claim.” Transcript of April 24, 2023 Status
Conference, 4:7-23. Bankr. Dkt. No. 3765.

39 Bankr. Dkt. No. 3699 (filed on March 28, 2023).
40 See Bankr. Dkt. Nos. 3760, 3815, and 3816.

4! Bankr. Dkt. No. 3757.

42 Bankr. Dkt. No. 3897.

43 Bankr. Dkt. No. 3870.
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(“Pro Forma Adjusted Balance Sheet”) for the Claimant Trust,** which disclosed a May 31, 2023
point-in-time $152 million in assets (of which only $37 million was cash or restricted cash) and
$130 million in liabilities, for a total equity value of $22 million. The information disclosed on
the Pro Forma Adjusted Balance Sheet was consistent with information that had already been filed
in the Bankruptcy Case in certain “Post-Confirmation Reports” as of April 2023.4° Highland and
the Claimant Trustee represent that the Post-Confirmation Reports were “enhanced” and publicly
filed to provide interested parties substantially more information than was required, and that these
disclosures should have resolved any good faith dispute around receiving sufficient information
with which to make a global settlement offer.*® In any event, the Pro Forma Adjusted Balance
Sheet and Post-Confirmation Reports are now central to Highland and the Claimant Trustee’s
“mootness” argument later discussed herein.

On August 25, 2023, the court issued a 105-page memorandum opinion and order denying
HMIT’s Motion for Leave Regarding Claims Trading (“Order Denying Leave to Bring Claims
Pertaining to Claims Trading”)*’ on multiple grounds, including on the bases that: (a) HMIT
lacked constitutional standing to bring the claims; (b) even if it had constitutional standing, it
lacked prudential standing under Delaware trust law to bring the claims; and (c) the proposed
claims also were not “colorable” claims that the court, pursuant to its gatekeeping function under
the Gatekeeper Provisions, should allow HMIT to bring. The court found, among other things,
that HMIT was not a “Claimant Trust Beneficiary” and not a “beneficial owner” of the Claimant

Trust. The court further determined that HMIT should not be treated as a “Claimant Trust

44 Bankr. Dkt. No. 3872 (filed July 6, 2023).

45 See Bankr. Dkt. Nos. 3756 and 3757 (“Post-Confirmation Reports™).
46 MTD Brief 9 20, at 10.

47 Bankr. Dkt. No. 3904.
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Beneficiary” after both “considering the current value of the Claimant Trust Assets” and the
allegations of wrongful conduct by the Claimant Trustee, as the court “does not have the power to
equitably deem HMIT’s Contingent Trust Interest to be vested.” The court noted that “HMIT’s
status as a ‘beneficiary’ of the Claimant Trust is defined by the CTA itself, pure and simple,” and
it was undisputed that HMIT’s Contingent Trust Interest had not vested yet under the terms of the
Plan and the CTA.

On September 8, 2023, HMIT filed a motion to reconsider (“HMIT’s Motion to Reconsider
Lack of Standing”)*® the Order Denying Leave to Bring Claims Pertaining to Claims Trading.
HMIT argued that the court should reconsider its ruling because the Pro Forma Adjusted Balance
Sheet, filed in July 2023 (after the court took the HMIT Motion for Leave Regarding Claims
Trading under advisement, but before the court issued its August 2023 Order Denying Leave to
Bring Claims Pertaining to Claims Trading, established that (1) the value of the Claimant Trust
assets exceeded liabilities; (2) HMIT was “in the money”; and (3) its unvested Contingent Trust
Interest was likely to vest and, therefore, HMIT had both constitutional and prudential standing as
a Claimant Trust Beneficiary to bring the proposed claims.

On October 6, 2023, the court entered an order denying reconsideration (“Order Denying
HMIT’s Motion to Reconsider Lack of Standing”),* finding that the Pro Forma Adjusted Balance
sheet did not “demonstrate that HMIT’s contingent interest [wa]s ‘in the money,”” noting that
HMIT d[id] not give proper attention to the voluminous supplemental notes” in the Pro Form

Adjusted Balance Sheet that are “integral to understanding the numbers therein.”*’ In addition

48 Bankr. Dkt. No. 3905.
49 Bankr. Dkt. No. 3936.

30 Order Denying HMIT’s Motion to Reconsider Lack of Standing, 3 (citing Notes 5 and 6 of the Balance Sheet,
which show that Highland will operate at an “operating loss prospectively,” and that the administrative expenses and
legal fees continue to deplete assets, with “significant and widespread litigation result[ing] in massive indemnification
obligations, as well as massive, continuing legal fees and expenses”).
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this court also found that the Pro Forma Adjusted Balance Sheet did not constitute “newly
discovered evidence” because it did not contain information that was materially different from the
information disclosed in the Post-Confirmation Reports, filed three months earlier.>!

4. The Rule 12(b) Motion

As noted earlier, this Adversary Proceeding was briefly stayed pending a court-ordered >
mediation that ultimately proved to have been unsuccessful.>®> Then, on November 22, 2023,
Highland and the Claimant Trustee filed their Rule 12(b) Motion that is now pending before the
court.>*

In their Rule 12(b) Motion, Highland and the Claimant Trustee seek a dismissal of Counts
I and III pursuant to Rule 12(b)(1) of the Federal Rules of Civil Procedure®> (made applicable
herein pursuant to Rule 7012 of the Federal Rules of Bankruptcy Procedure>®) for lack of subject
matter jurisdiction—specifically, Counts I and III based on mootness, and Count III based on the
additional ground that Plaintiffs seek an impermissible advisory opinion. Thus, there is no
Jjusticiable controversy with respect to either of these counts. In addition to the lack of subject

matter arguments, Highland and the Claimant Trustee also seek dismissal of Count III on the basis

that the Plaintiffs are collaterally estopped from bringing the claim for declaratory relief. Finally,

U rd at2-3.

32 See, Bankr. Dkt. No. 3879, which was entered on August 2, 2023, granting, in part, the April 20, 2023 Motion to
Stay and to Compel Mediation [Bankr. Dkt. No. 3752] filed by Dondero and certain of his affiliates in the main
bankruptcy case.

33 See Joint Notice of Mediation Report (filed on November 7, 2023). Bankr. Dkt. No. 3964.
34 See Order Approving Stipulation and Proposed Scheduling Order (entered on November 21, 2023). Dkt. No. 12.

2

33 Hereinafter, the court shall refer to a rule of the Federal Rules of Civil Procedure as “Rule .

LR}

36 Hereinafter, the court shall refer to a rule of the Federal Rules of Bankruptcy Procedure as “Bankruptcy Rule .
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the Highland Parties seek dismissal of all three counts pursuant to Rule 12(b)(6) (made applicable
herein by Bankruptcy Rule 7012) for failure to state a claim upon which relief can be granted.”’

The court has considered the Rule 12(b) Motion, HMIT’s and Dugaboy’s response®® in
opposition, and the reply thereto.’® Oral arguments were heard on February 14, 2024, following
which this court took the matter under advisement.®® Having considered all of this, the undisputed
facts set forth in the Complaint, and certain facts of which this court takes judicial notice, and for
the following reasons, this court concludes that: (a) it does not lack subject matter jurisdiction
over Count I of the Complaint but that HMIT and Dugaboy have failed to state a claim upon which
relief can be granted as to Count I, and thus, Count I should be dismissed pursuant to Rule 12(b)(6);
(b) that Count II of the Complaint is not justiciable and that, pursuant to Rule 12(b)(1) and Rule
12(h)(3), Count II of the Complaint should be dismissed for lack of subject matter jurisdiction;
and, (c¢) Count III of the Complaint is not justiciable and that, pursuant to Rule 12(b)(1), Count III
of the Complaint should be dismissed for lack of subject matter jurisdiction.
III. CONCLUSIONS OF LAW

A. Legal Standards

“When a Rule 12(b)(1) motion is filed in conjunction with other Rule 12 motions, the court
should consider the Rule 12(b)(1) jurisdictional attack before addressing any attack on the merits.”
Ramming v. United States, 281 F.3d 158, 161 (5th Cir. 2001) (citation omitted). “Moreover, when

a complaint could be dismissed for both lack of jurisdiction and failure to state a claim, the court

37 See generally MTD Brief, 11-25.

8 The Dugaboy Investment Trust and Hunter Mountain Investment Trust’s Response to the Highland Parties’ Motion
to Dismiss Complaint to (I) Compel Disclosures about the Assets of the Highland Claimant Trust and (II) Determine
(A) Relative Value of Those Assets, and (B) Nature of Plaintiffs’ Interest in the Claimant Trust (“Response”). Dkt.
No. 17.

> The Highland Parties’ Reply in Further Support of Motion to Dismiss Complaint (“Reply”). Dkt. No. 21.
60 A transcript of the February 14 hearing was filed on February 20, 2024. Dkt. No. 25.
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should dismiss only on the jurisdictional ground under Rule 12(b)(1), without reaching the
questions of failure to state a claim under Rule 12(b)(6)”—a “practice [that] prevents courts from
issuing advisory opinions.” Crenshaw-Logal v. City of Abilene, Texas, 436 F. App’x 306 (5™ Cir.
2011) (cleaned up). “The practice also prevents courts without jurisdiction ‘from prematurely
dismissing a case with prejudice.’” Id. (quoting Ramming, 281 F.3d at 161). Thus, the court will
address the Rule 12(b)(1) issues and, then, to the extent the court finds that it has subject matter
jurisdiction over any of the claims asserted by the Plaintiffs, the court will address the separate
collateral estoppel argument and whether the Plaintiffs have failed to state a claim upon which
relief can be granted.

1. Rule 12(b)(1) — Lack of Subject Matter Jurisdiction

As noted, the Defendants argue that the court lacks subject matter jurisdiction over
Plaintiffs’ claims asserted in Counts I and III of their Complaint, and, therefore, they must be
dismissed pursuant to Rule 12(b)(1). The court notes that, pursuant to Rule 12(h)(3), the court
“must dismiss the action” “if [it] determines at any time that it lacks subject matter jurisdiction,”
whether the issue is raised by a party or sua sponte by the court. This is so because federal courts
have a “constitutional duty . . . to decline subject matter jurisdiction where it does not exist—and
that is so whether the parties challenge Article III standing or not.” Abraugh v. Altimus, 26 F.4th
298, 304 (5™ Cir. 2022).

Under Article III of the Constitution, a federal court “may only adjudicate actual, ongoing
controversies.” Shemwell v. City of McKinney, Texas, 63 F.4th 480, 483 (5th Cir. 2023) (citing
Honig v. Doe, 484 U.S. 305, 317 (1988)). and thus “[w]hether a case or controversy remains live
throughout litigation is a jurisdictional matter.” /d. (citations omitted). “If a dispute is not a proper

case or controversy, the courts have no business deciding it, or expounding the law in the course

of doing s0.” DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 341 (2006). As noted by the Supreme
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Court, “the doctrines of [constitutional standing,] mootness, ripeness, and political question all
originate in Article III’s ‘case’ or ‘controversy’ language.” Id. at 352 (citations omitted). The
justiciability requirement found in Article III forms the basis of the overarching and, at times,
overlapping well-settled rule that federal courts are not permitted to issue advisory opinions. See
Su v. F Elephant, Inc. (In re TMT Procurement Corp.), No. 21-20146, 2022 WL 38985, at *2 (5th
Cir. Jan. 4, 2022) (“‘[T]he federal courts established pursuant to Article III of the Constitution do
not render advisory opinions,” and parties must articulate ‘concrete legal issues, presented in actual
cases, not abstractions.’”) (quoting Golden v. Zwickler, 394 U.S. 103, 108 (1969) (quoting United
Public Workers of America (C.1.0.) v. Mitchell, 330 U.S. 75, 89 (1947))). The Fifth Circuit in

161

Shemwell®" recently expounded on the “interplay among the justiciability doctrines” that are

“rooted in the Constitution™:

Our justiciability doctrines — including mootness — are rooted in the Constitution.
Under Article III of the Constitution, this court may only adjudicate actual, ongoing
controversies. Accordingly, whether a case or controversy remains live throughout
litigation is a jurisdictional matter. Reframed in the familiar taxonomy of standing
and ripeness, this means that, throughout the litigation, the plaintiff must have
suffered, or be threatened with, an actual injury traceable to the defendant and likely
to be redressed by a favorable judicial decision. Or, as the Court has sometimes
articulated the interplay among the justiciability doctrines, standing generally
assesses whether the [requisite] interest exists at the outset, while the doctrine of
mootness considers whether it exists throughout the proceedings.

The Supreme Court has interpreted the “cases” and “controversies” language in Article III “to
demand that an actual controversy be extant at all stages of review, not merely at the time the
complaint is filed,” and, thus, “[i]f an intervening circumstance deprives the plaintiff of a personal
stake in the outcome of the lawsuit, at any point during litigation, the action can no longer proceed

and must be dismissed as moot.” Campbell-Ewald Co. v. Gomez, 577 U.S. 153, 160-161 (2016)

61 63 F.4th at 483.
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(cleaned up); see also Center for Individual Freedom v. Carmouche, 449 F.3d 655, 661 (5th Cir.
2006) (“Mootness is the doctrine of standing in a time frame. The requisite personal interest that
must exist at the commencement of litigation (standing) must continue throughout its existence
(mootness).”) (cleaned up). “A case becomes moot, however, only when it is impossible for a
court to grant any effectual relief whatever to the prevailing party.” Campbell-Ewald, 577 U.S. at
161 (cleaned up). In other words, “A case becomes moot—and therefore no longer a ‘Case’ or
‘Controversy’ for purpose of Article [Il—when the issues presented are no longer ‘live’ or the
parties lack a legally cognizable interest in the outcome” and “no matter how vehemently the
parties continue to dispute the lawfulness of the conduct that precipitated the lawsuit, the case is
moot if the dispute is no longer embedded in any actual controversy about the plaintiffs’ particular
legal rights.” Yarls v. Bunton, 905 F.3d 905, 909 (5th Cir. 2018) (cleaned up).

As alluded to above, ripeness is another justiciability doctrine that originates in Article I11’s
“case” or “controversy” requirement. See also Orix Credit Alliance, Inc. v. Wolfe, 212 F.3d 891,
895 (5th Cir. 2000) (quoting Abbott Laboratories v. Gardner, 387 U.S. 136, 148-49 (1967)
(“Ripeness is a constitutional prerequisite to the exercise of jurisdiction.”)). “Ripeness ‘separates
those matters that are premature because the injury is speculative and may never occur from those
that are appropriate for judicial review.”” In re Boyd Veigel, P.C., 575 F. App’x 393, 396 (5th Cir.
2014) (quoting United Transp. Union v. Foster, 205 F.3d 851, 857 (5th Cir. 2000) and citing and
quoting United Pub. Workers v. Mitchell, 330 U.S. 75, 89 (1947) on the doctrine of ripeness). The
Fifth Circuit set forth the standard for determining whether a dispute is ripe for adjudication in
New Orleans Pub. Serv., Inc. v. Council of New Orleans, 833 F.2d 583 (5th Cir. 1987): “A court
should dismiss a case for lack of ‘ripeness’ when the case is abstract or hypothetical. . . . A case is

generally ripe if any remaining questions are purely legal ones; conversely, a case is not ripe if
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further factual development is required.” Orix, 212 F.3d at 895 (quoting id. at 586-87) (additional
citations omitted).

As noted by the Orix court, “[m]any courts have recognized that applying the ripeness
doctrine in the declaratory judgment context presents a unique challenge.” When considering a
declaratory judgment action (and Plaintiffs here are seeking declaratory relief in Counts II and III),
the court must first determine whether the action is justiciable, as the court must do in connection
with all claims for relief. Under the federal Declaratory Judgment Act, “any court of the United
States™ is authorized to “declare the rights and other legal relations™ of parties in “a case of actual
controversy.” 28 U.S.C. § 2201; Fed. R. Civ. P. 57; see also Texas Cent. Bus. Lines Corp. v. City
of Midlothian, 669 F.3d 525, 534 (5th Cir. 2012). “That controversy must be of a justiciable nature,
thus excluding an advisory decree upon a hypothetical state of facts.” /d. (cleaned up).®? The
“unique challenge” that applying the ripeness doctrine to requests for declaratory judgment
presents arises from the fact that declaratory judgments are “typically sought before a completed
‘injury-in-fact’ has occurred,” Orix, 212 F.3d at 896 (quoting Foster, 205 F.3d 851, 857 (5th Cir.
2000)), and, “declaratory actions contemplate an ‘ex ante determination of rights’ that ‘exists in
some tension with traditional notions of ripeness.’” Orix, 212 F.3d at 896 (quoting Rhode Island
v. Narragansett Indian Tribe, 19 F.3d 685, 692 (1st Cir. 1994)). Notwithstanding this tension that
exists in applying the justiciability requirements to declaratory judgment actions, “a declaratory
judgment action, like any other action, must be ripe in order to be justiciable.” Id. “Thus, courts
will not grant declaratory judgments unless the suit is ripe for review.” Boyd Veigel, 575 F. App’x
at 396 (citing Foster, 205 F.3d at 857); see also Mitchell, 330 U.S. at 89 (“As is well known the

federal courts established pursuant to Article III of the Constitution do not render advisory

%2 The Fifth Circuit “interprets the § 2201 ‘case or controversy’ requirement to be coterminous with Article ITI’s ‘case
or controversy’ requirement.” Id. (quoting Hosein v. Gonzales, 452 F.3d 401, 403 (5th Cir. 2006)).
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opinions. For adjudication of constitutional issues, concrete legal issues, presented in actual cases,
not abstractions are requisite. This is as true of declaratory judgments as any other field.”) (cleaned
up).

In addressing the ripeness doctrine in the declaratory judgment context, the Fifth Circuit
has stated that “the question in each case is whether the facts alleged, under all the circumstances,
show that there is a substantial controversy, between parties having adverse legal interests, of
sufficient immediacy and reality to warrant the issuance of a declaratory judgment,” Boyd Veigel,
575 F. App’x at 396 (quoting Md. Cas. Co. v. Pac. Coal & Oil Co., 312 U.S. 270, 273 (1941)),
and that “[w]hether particular facts are sufficiently immediate to establish an actual controversy is
a question that must be addressed on a case-by-case basis. Orix, 212 F.3d at 896 (citations omitted).
“The controversy must be such that it can presently be litigated and decided and not hypothetical,
conjectural, conditional or based upon the possibility of a factual situation that may never
develop.” Val-Com Acquisitions Tr. v. Chase Home Fin., L.L.C., 434 F. App’x 395, 395-96 (5th
Cir. 2011) (cleaned up).

“The burden of proof for a Rule 12(b)(1) motion to dismiss is on the party asserting
jurisdiction, so the plaintiff constantly bears the burden of proof that jurisdiction does in fact exist.”
Shemwell v. City of McKinney, Texas, 63 F.4th 480, 483 (5th Cir. 2023) (citing id.) (cleaned up)
see also Val-Com, 434 F. App’x at 396 (“The plaintiffs have the burden of establishing the
existence of an actual controversy under the [Declaratory Judgment] Act.”). “Lack of subject
matter jurisdiction may be found in any one of three instances: (1) the complaint alone; (2) the
complaint supplemented by undisputed facts evidenced in the record; or (3) the complaint
supplemented by undisputed facts plus the court's resolution of disputed facts.” Ramming v. United

States, 281 F.3d 158, 161 (5th Cir. 2001).
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2. Rule 12(b)(6) — Failure to State a Claim upon which Relief Can Be Granted

As noted, Highland and the Claimant Trust also argue that all three counts of the Complaint
should be dismissed pursuant to Rule 12(b)(6), made applicable herein by Bankruptcy Rule 7012,
because Plaintiffs have failed “to state a claim upon which relief can be granted.” To survive a
motion to dismiss pursuant to Rule 12(b)(6), a plaintiff must plead “enough facts to state a claim
to relief that is plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). “A
claim has facial plausibility when the plaintiff pleads factual content that allows the court to draw
the reasonable inference that the defendant is liable for the misconduct alleged.” Ashcroft v. Igbal,
556 U.S. 662, 678 (2009). “The plausibility standard is not akin to a ‘probability requirement,’ but
it asks for more than a sheer possibility that a defendant has acted unlawfully.” Id. (quoting
Twombly, 550 U.S. at 556). “Where a complaint pleads facts that are ‘merely consistent with’ a
defendant’s liability, it ‘stops short of the line between possibility and plausibility of entitlement
to relief.”” Id. (quoting Twombly, 550 U.S. at 557). “When well-pleaded facts fail to meet th[e]
[Twombly] standard, the complaint has alleged—but it has not shown—that the pleader is entitled
to relief.” Id. at 679. “In ruling on a Rule 12(b)(6) motion to dismiss, the court cannot look beyond
the pleadings and must accept as true those well-pleaded factual allegations in the complaint,” Hall
v. Hodgkins, 305 F. App’x 224, 227 (5th Cir. 2008) (cleaned up), but it is “not bound to accept as
true a legal conclusion couched as factual allegation.” Randall D. Wolcott MD PA v. Sebelius, 635
F.3d 757, 763 (5th Cir. 2011) (cleaned up). The court “may also consider matters of which it may
take judicial notice, and it is clearly proper in deciding a 12(b)(6) motion to take judicial notice of
matters of public record.” Hall v. Hodgkins, 305 F. App’x at 227 (cleaned up). Dismissal is proper
under Rule 12(b)(6), if, after taking the facts alleged in the complaint as true, “it appears certain

that the plaintiff cannot prove any set of facts that would entitle it to the relief it seeks.” Test

23

0067100~



Case 2303e325dj099@c 2 Dodkiled 5 24/24P ageitdd (3424 /Bdeth UV BY20R6sc Main
Case 3:24-cv-01531-X  Documé@uczOnént FiléthQ8/04/86436 Page 116 of 701 PagelD 261

Masters Educ. Servs., Inc. v. Singh, 428 F.3d 559, 570 (5th Cir. 2005) (quoting C.C. Port, Ltd. v.
Davis-Penn Mortg. Co., 61 F.3d 288, 289 (5th Cir. 1995)).

3. Collateral Estoppel

Highland and the Claimant Trust also argue that Plaintiffs’ claims for declaratory relief
asserted in Count III should be dismissed for the additional reason that Plaintiffs are collaterally
estopped from bringing the claim. Collateral estoppel, or issue preclusion, is a preclusive doctrine
that falls under the umbrella of the res judicata doctrine, which affords preclusive effect to final
judgments, orders, and decrees of a federal court, including those of bankruptcy courts. See In re
Reddy Ice Holdings, Inc., 611 B.R. 802, 808 (Bankr. N.D. Tex. 2020) (quoting Test Masters, 428
F.3d at 571 (“The rule of res judicata encompasses two separate but linked preclusive doctrines:
(1) true res judicata or claim preclusion and (2) collateral estoppel or issue preclusion.”) and citing
Bullard v. Blue Hills Bank, 575 U.S. 496, 501-02 (2015)). Whereas “claim preclusion, or true res
judicata, precludes parties from relitigating claims or causes of action that were or could have been
raised in earlier litigation,” id., issue preclusion, or collateral estoppel, “prevents the same parties
or their privies from relitigating [an issue of fact or law] . . . when: ‘(1) the identical issue was
previously adjudicated; (2) the issue was actually litigated; and (3) the previous determination was
necessary to the decision.”” Bradberry v. Jefferson Co., Texas, 732 F.3d 540, 548 (5th Cir. 2013)
(quoting Pace v. Bogalusa City Sch. Bd., 403 F.3d 272, 290 (5th Cir. 2005)); see also In re Reddy
Ice, 611 B.R. at 809-10 (“To establish collateral estoppel under federal law one must show: (1)
that the issue at stake be identical to the one involved in the prior litigation; (2) that the issue has
been actually litigated in the prior litigation; and (3) that the determination of the issue in the prior
litigation has been a critical and necessary part of the judgment in that earlier action.”) (quoting
Rabo Agrifinance, Inc. v. Terra XXI, Ltd., 583 F.3d 348, 353 (5th Cir. 2009)). “By precluding

parties from contesting matters that they have had a full and fair opportunity to litigate, these two
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doctrines protect against the expense and vexation attending multiple lawsuits, conserve judicial
resources, and foster reliance on judicial action by minimizing the possibility of inconsistent
decisions.” In re Reddy Ice, 611 B.R. at 808 (quoting Taylor v. Sturgell, 553 U.S. 880, 891 (2008)).
Although as a general rule res judicata must be pled as an affirmative defense, Fed. R. Bankr. P.
7008; Fed. R. Civ. P. 8(c)(1), “[i]f, based on the facts pleaded and judicially noticed, a successful
affirmative defense appears, then dismissal under Rule 12(b)(6) is proper.” Hall v. Hodgkins, 305
F. App’x at 227-28.%
B. Application of the Legal Standards Here

1. Count I — Disclosure and Accounting

a) Plaintiffs’ equitable claim for disclosure and accounting in Count I cannot be
considered “moot”; Defendants’ motion to dismiss Count I pursuant to Rule 12(b)(1)
for lack of subject matter jurisdiction must be denied.

As earlier noted, in Count I of their Complaint, Plaintiffs seek an order compelling
Highland and the Claimant Trust “to provide information regarding the Claimant Trust assets,
including the amount of cash and the remaining non-cash assets, and details of all transactions that
have occurred since the wall of silence was erected, and all liabilities.”® Plaintiffs, as holders of
Contingent Trust Interests, have neither a contractual right to an accounting of the Claimant Trust
assets nor a contractual right to whatever limited information rights under the terms of the Plan
and CTA that are afforded to the Claimant Trust Beneficiaries. Plaintiffs acknowledge that they

are not “Claimant Trust Beneficiaries.” But they ask the court, without any supporting facts or

authority, to treat them as such and to order the Defendants to disclose not just information that

63 A court may also raise the issue of res judicata or collateral estoppel sua sponte in dismissing a claim or cause of
action “in the interest of judicial economy where both actions were brought before the same court” or “where all of
the relevant facts are contained in the record and all are uncontroverted.” Mclntyre v. Ben E. Keith Co., 754 F. App’x
264-65 (5th Cir. 2018) (cleaned up).

64 Complaint 9 88.
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Claimant Trust Beneficiaries are entitled to under the Plan and CTA but also information and an
accounting that is not otherwise available even to the Claimant Trust Beneficiaries. To be clear,
the Plaintiffs are asking this court to disregard the unambiguous and plain terms of the CTA and
the Plan and grant the relief sought in Count I based upon equitable considerations.

Ignoring for a moment the Defendants’ Rule 12(b)(6) “failure to state a claim upon which
relief may be granted” argument, this court will first focus on Defendants’ argument that Plaintiffs’
claim for equitable relief in Count I is moot and, thus, nonjusticiable and must be dismissed for
lack of subject matter jurisdiction pursuant to Rule 12(b)(1).

Highland and the Claimant Trust take the position that their filing of the Pro Forma
Adjusted Balance Sheet in July 2023, nearly two months after the filing of the Complaint on May
10, 2023, renders moot the Plaintiffs’ request for equitable relief in Count I because the balance
sheet provided Plaintiffs (and all parties) with the very information Plaintiffs are asking for in
Count I. Thus, “the issue presented in Count I is no longer ‘live.””% Highland and the Claimant
Trust add that the Post-Confirmation Reports, filed on the bankruptcy court docket in April 2023,
prior to the Complaint being filed, “similarly disclose the financial information requested in Count
One, including, inter alia, the cash and the identification of remaining assets.” In essence,
Defendants argue that the filing of these two items “ha[s] thus eliminated the ‘actual controversy’
at the core of Count One, and there is no conceivable relief available to Plaintiffs through this
claim that has not already been provided.”%°

Plaintiffs argue that Highland and the Claimant Trust’s mootness argument is exactly

backward—that the filing of the Pro Forma Balance Sheet has not eliminated the ‘“actual

5 MTD Brief 9 25.
6 MTD Brief 9 25-26.
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controversy” between the parties precisely because of the Defendants’ persistent “contentions and
arguments that the Balance Sheet is not conclusive [as to the issue of whether Plaintiffs’
Contingent Trust Interests are likely to vest]” — that whether assets exceed liabilities at any one
given point in time and whether Plaintiffs appear to be “in the money” is irrelevant to the question
of vesting under the terms of the Plan and CTA.% Plaintiffs point out that Defendants have argued
that Plaintiffs should not rely on the balance sheet, which, again, gives pro forma values as of May
31, 2023, adding that it is not determinative of whether Plaintiffs Contingent Trust Interests will
likely vest at any point in the future because, under the terms of the CTA and Plan, Plaintiffs’
unvested, contingent interests in the Claimant Trust will vest if, and only if, the Claimant Trustee
files the GUC Payment Certification, certifying that the Class 8 general unsecured claims and
Class 9 subordinated claims, the Claimant Trust Beneficiaries under the CTA who are entitled to
distributions of the Claimant Trust assets and have other rights under the terms of the CTA, have
been indefeasibly paid in full (including as to Class 8, accrued and unpaid post-petition interest),
all disputed claims in Classes 8 and 9 have been resolved, and certain other obligations — primarily,
the Claimant Trust’s significant indemnity obligations — have been satisfied. Because it is
impossible to know or predict, in particular, what the indemnity obligations and the professional
fees will be going forward, it would be just as impossible for the court to make any determination
of whether Plaintiffs are “in the money” or whether their contingent interests are likely to vest.
This court cannot conclude that Defendants’ production and filing of the point-in-time Pro
Forma Balance Sheet (as of May 31, 2023) and the Post-Confirmation Reports has rendered
Plaintiffs’ current request in Count I for information and an accounting moot. A balance sheet and

financial disclosures generally are fluid concepts. Relevant information in early 2023 may not

67 See Response 9 17-18.
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remain relevant in mid-2024. Thus, Plaintiffs’ equitable claim is not mooted by these earlier filed
items, and the Count I request is justiciable. Accordingly, Defendants’ motion to dismiss Count I
under Rule 12(b)(1) for lack of subject matter jurisdiction will be denied. This determination
simply means that the court has subject matter jurisdiction here to address Count I. Thus, this
court will now consider whether Plaintiffs have stated a claim (in Count I) upon which relief can
be granted under Rule 12(b)(6) standards.

b) Plaintiffs have failed to state a claim upon which relief can be granted in Count I;
dismissal of Count I is proper under Rule 12(b)(6).

As noted above, dismissal under Rule 12(b)(6) is proper if, based upon the facts alleged
in the Complaint, taken as true, as well as any judicially noticed facts, “it appears certain that the
[Plaintiffs] cannot prove any set of facts that would entitle [them] to the relief [they] seek[ |.” Test
Masters, 428 F.3d at 570 (quoting C.C. Port, Ltd., 61 F.3d at 289). As noted above, in Count I,
Plaintiffs, as holders of unvested contingent interests in the Claimant Trust, seek an order from
this court compelling Defendants “to provide information regarding the Claimant Trust assets,
including the amount of cash and the remaining non-cash assets,” and a detailed accounting of “all
transactions that have occurred since [an alleged] wall of silence was erected, and all liabilities.”
As also noted above, Plaintiffs have acknowledged®® that their contingent interests in the Claimant
Trust have not vested, and Plaintiffs are not Claimant Trust Beneficiaries; thus, under the terms of
the CTA, they are not entitled to the information and accounting they seek and do not have even
the limited information rights afforded to the Claimant Trust Beneficiaries under the CTA.®

The court takes judicial notice of its Order Denying Leave to Bring Claims Pertaining to

Claims Trading, in which the court found that HMIT, as a holder of a “Contingent Claimant Trust

68 See supra p.10.

69 See supra pp. 7-9 (discussion of information rights under the terms of the CTA).
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Interest” was not a Claimant Trust Beneficiary, who, under the terms of the CTA and Delaware
law, are the “beneficial owners” of the Claimant Trust, and rejected HMIT s argument that its
Contingent Claimant Trust Interest makes it a contingent beneficiary of the Claimant Trust, which,
in turn, makes it a present “beneficial owner” under Delaware trust law.”® The court concluded
that, under Delaware Trust law, “HMIT’s status as a ‘beneficiary’ of the Claimant Trust is defined
by the CTA itself, pure and simple” and that under the terms of the CTA, the holders of Contingent
Trust Interests have no rights under the agreement and will not “be deemed ‘Beneficiaries’” under
the CTA “‘unless and until’ they vest in accordance with the Plan and the CTA” and that “the court
does not have the power to equitably deem HMIT’s Contingent Trust Interest to be vested based
on HMIT’s unsupported allegation of wrongdoing on the part of . . . the Claimant Trustee.””!
Now, as before, the court finds and concludes that under the terms of the CTA and
Delaware law, Plaintiffs are not beneficiaries or “beneficial owners” of the Claimant Trust who
would be entitled to assert rights under the CTA. The court specifically rejects an argument of
Plaintiffs that Delaware trust law does not define “beneficiary,” so the court should ignore the
terms of the CTA and look to the definition of “beneficiary” under the Restatement (Third) of
Trusts, under which they would be considered “beneficiaries” of the Claimant Trust, albeit a
contingent beneficiary, who would be entitled under Delaware law to the relief they are requesting.
The Claimant Trust is a Delaware statutory trust governed by the Delaware Statutory Trust Act
(the “Trust Act,” Chapter 38 of Title 12 of the Delaware Code), and the Trust Act does define

“beneficial owner” and uses that term exclusively to refer to the beneficiaries of a Delaware

statutory trust. Specifically, under the Trust Act, a statutory trust’s “beneficial owners” are “any

70 Order Denying Leave, 77-78.
d.,78.
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owner[s] of a beneficial interest in a statutory trust, the fact of ownership zo be determined and
evidenced . . . in conformity to the applicable provisions of the governing instrument of the
statutory trust.”’> Thus, the question of whether Plaintiffs are “beneficiaries” of the Claimant
Trust is (as the court concluded in the Order Denying Leave to Bring Claims Pertaining to Claims
Trading) determined “by the CTA itself, pure and simple.” And, under the terms of the CTA,
“Claimant Trust Beneficiaries” is defined to exclude Plaintiffs, who hold Class 10 and 11 unvested,
contingent interests in the Claimant Trust, unless and until the GUC Payment Certification has
been filed by the Claimant Trust. Until then, Plaintiffs “shall not have any rights under [the CTA]”
and will not “be deemed ‘Beneficiaries’ under [the CTA].”"3

Plaintiffs ask the court to ignore the plain terms of the CTA and to grant them the relief
they have requested on an equitable basis because they “are unable to determine whether their
Contingent Claimant Trust Interests may vest into Claimant Trust Interests.”’* But, they have not
alleged any set of facts that would entitled them to equitable relief either. The court makes the
same observation regarding Plaintiffs as it made in its Order Denying Valuation Motion: It appears
that Plaintiffs “may be frustrated that they did not negotiate or obtain the same oversight rights as
the actual Claimant Trust Beneficiaries in the Plan and CTA.” The Plan with the incorporated

CTA was confirmed over three years ago now, and neither of the Plaintiffs objected to or appealed

the terms of the Plan or CTA that dictate oversight rights.’”> The Fifth Circuit, in September 2022,

212 Del. C. § 3801(a) (emphasis added).
73 See, e.g., Plan, Art. .B.44; CTA §§ 1.1(h), 5.1(c).
™ Complaint 9 83.

75 HMIT did not file an objection to confirmation of the Plan and did not appeal the Confirmation Order. Dugaboy
filed an objection to confirmation and appealed the Confirmation Order, but did not object to the terms of the CTA
that limited oversight and information rights to “Claimant Trust Beneficiaries” and specifically excluded the holders
of the unvested, contingent interests in the Claimant Trust — such as Plaintiffs — from having any rights under the CTA
unless and until their interests vested, The CTA was filed prior to the confirmation hearing and Plaintiffs and other
parties could have objected to the terms of the Plan or CTA; they could have complained then about any lack of
transparency, oversight, and information rights they believe existed under the terms of the CTA. They did not.
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affirmed the Confirmation Order and the terms of the Plan and its incorporated documents,
including the CTA, in all respects other than striking certain exculpations. NexPoint Advisors, L.P.
v. Highland Capital Mgmt., L.P. (In re Highland Capital Mgmt., L.P.), 48 F.4th 419 (5th Cir.
2022). Aswas the case when the court entered its Order Denying Leave to Bring Claims Pertaining
to Claims Trading, “[i]t is undisputed that HMIT’s [and Dugaboy’s] Contingent Trust Interest[s]
ha[ve] not vested under the terms of the Plan and the CTA, and the court does not have the power
to equitably deem HMIT’s [and Dugaboy’s] Contingent Trust Interest[s] to be vested.”’® The
court did not have that power back in August 2023 (when it entered the Order Denying Leave to
Bring Claims Pertaining to Claims Trading), and the court does not have that power now.
Equitable relief is not available where, as here, the parties’ rights and obligations at issue are set
forth in the Plan and the CTA. See In re Am. Home Mortg. Holdings, Inc., 386 Fed. Appx. 209,
212-13 (3d Cir. 2010) (affirming bankruptcy court’s denial of equitable relief to distributions under
trust documents where, among other things, the trust documents controlled distribution of monthly
payments, and the Trust Certificate “cannot be rewritten on equitable grounds,” and noting “[i]n
interpreting the provisions of the Trust Documents, we apply Delaware law, which instructs that a
party is bound by the plain meaning of clear and unequivocal contract terms.”).

Plaintiffs’ make an argument that an implied covenant of good faith and fair dealing under
Delaware law necessarily means that the terms of the CTA that govern the parties’ rights, here,
including the information rights and rights to an accounting from the Claimant Trustee that
Plaintiffs are seeking in Count I, can be overridden here. The court disagrees. Courts will not use
the implied covenant of good faith to override the rights and responsibilities that were bargained

for in a trust agreement. See IKB Int’l S.A. v. Wilmington Trust Co., 774 F. App’x 719, 727-28 (3d

76 Order Denying Leave to Bring Claims Pertaining to Claims Trading, 78.
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Cir. 2019)(citing Homan v. Turoczy, 2005 WL 2000756 (Del. Ch. Aug. 12, 2005)); see also
Dunlap v. State Farm Fire and Cas. Co., 878 A.2d 434, 441 (Del. 2005) (“Existing contract terms
control such that implied good faith cannot be used to circumvent the parties’ bargain or to create
a free-floating duty unattached to the underlying legal document.”) (cleaned up); Gilbert v. El Paso
Co., 575 A.2d 1131, 1143 (Del. 1990) (holding that the “subjective standards [of good faith and
fair dealing] cannot override the literal terms of an agreement.”) (citation omitted). Because the
terms of the CTA expressly address the Claimant Trustee’s duties to provide, and parties’ rights
to receive, information and an accounting with respect to the Claimant Trust, and those duties do
not inure to the benefit of the Plaintiffs, who are not Claimant Trust Beneficiaries, the implied
covenant of good faith and fair dealing cannot be used by the Plaintiffs or the court to compel the
Claimant Trustee to disclose the information or provide the accounting as requested in Count I.
After considering the facts alleged in the Complaint, taken as true, and the facts and record
of which the court has taken judicial notice, the court has determined that Plaintiffs cannot prove
any set of facts that would entitle them to the relief they seek. Thus, dismissal of their claim for
disclosure of additional information and for an accounting in Count I under Rule 12(b)(6) is proper.

2. Count Il — Request for Declaratory Relief

In Count II of the Complaint, Plaintiffs seek a declaratory judgment and “determination
from the Court of the relative value of the Claimant Trust assets compared to the bankruptcy estate
obligations,” but this is only if “Defendants are compelled to provide information about the
Claimant Trust assets” — in other words, this Count II request is conditioned on the court granting

the equitable relief Plaintiffs seek in Count 1.7

77 Complaint 99 89-92.
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Defendants seek dismissal of Count II under Rule 12(b)(6) for failure to state a claim upon
which relief can be granted. Before the court can address Defendants’ Rule 12(b)(6) motion, the
court must first determine whether the claim for declaratory relief in Count II is justiciable such
that the court has constitutional jurisdiction — subject matter jurisdiction — to consider and rule on
the merits of Plaintiffs’ claim.”® As noted above,”® Plaintiffs’ request for declaratory relief in
Count II is clearly predicated on the court first granting the relief requested in Count I: ordering
the Defendants to disclose information about the Claimant Trust assets and liabilities (beyond what
is contained in the Pro Forma Balance Sheet) and to provide to Plaintiffs a detailed accounting of
all transactions involving the Claimant Trust. The court has concluded that Plaintiffs are not
entitled to the information and accounting they have requested in Count I and that Count I should,
thus, be dismissed under Rule 12(b)(6) for failure to state a claim upon which relief can be granted.
Because Plaintiffs’ request for declaratory relief in Count II is predicated on the court granting the
relief requested in Count I and the court has denied that relief, Count II has now been rendered
moot or, at least, not ripe such that it is not justiciable. See American Precision Ammunition, L.L.C.
v. City of Mineral Wells, 90 F.4th 820, 827 (2024) (where the Fifth Circuit affirmed the district
court’s Rule 12(b)(1) dismissal of a claim to reinstate an agreement as moot, where plaintiff’s

claim was predicated on a finding by the district court that the agreement was valid and

8 Even though Defendants did not raise the issue of subject matter jurisdiction with respect to Count II, the court has
an independent duty to assure itself that it has subject matter jurisdiction over a claim or cause of action before it
addresses the merits of the claim under Rule 12(b)(6). See supra pp. 18-19; see also Abraugh v. Altimus, 26 F.4th 298,
304 (2022) (federal courts have a “constitutional duty . . . to decline subject matter jurisdiction where it does not
exist—and that is so whether the parties challenge Article III standing or not.”).

79 See supra note 26.
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enforceable, and the Fifth Circuit agreed with the district court that the agreement was
unenforceable).

In summary, the court has determined that Defendants’ request for declaratory relief in
Count II is not justiciable and, as such, Count II must be dismissed pursuant to Rule 12(h)(3) for
lack of subject matter jurisdiction. Anything this court might conclude with respect to Defendants’
motion to dismiss Count II under Rule 12(b)(6) would be an impermissible advisory opinion, so
the court will not address Defendants’ arguments that Count II should be dismissed for failure to

state a claim upon which relief can be granted.

3. Count Ill — Request for Declaratory Relief

In Count III of the Complaint, Plaintiffs seek a declaratory judgment and determination,
“[i]n the event that the Court determines that the Claimant Trust assets exceed the obligations of
the bankruptcy estate in an amount sufficient so that all Allowable Claims may be indefeasibly
paid . . . that the conditions are such that their Contingent Claimant Trust Interests are likely to
vest into Claimant Trust Interests, making them Claimant Trust Beneficiaries.”8!

Defendants argue that the court should dismiss Count III under Rule 12(b)(1) for lack of
subject matter jurisdiction on the basis that their request for declaratory relief in Count III is not
justiciable because it is moot and otherwise seeks an impermissible advisory opinion. Defendants
also argue that, if the court determines that it does have subject matter jurisdiction over Plaintiff’s

claim for declaratory relief in Count III, Count III should be dismissed pursuant to Rule 12(b)(6)

for failure to state a claim upon which relief can be granted, including on the ground that Plaintifts

80 Although Defendants did not argue in their briefing that Count II was not justiciable and so must be dismissed
pursuant to Rule 12(b)(1) for lack of subject matter jurisdiction, in so many words, Defendants did argue during oral
argument that “Count II must . . . be dismissed because it depends on Highland being ‘compelled to provide
information about the Claimant Trust assets.” . .. So if the Court doesn’t compel Highland, the Court has no ability
to make the declaration that’s sought.” Feb. 14, 2024 Hrg. Trans., 17:9-13.

81 1d. 9993-95, at 27.
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are collaterally estopped from asserting the claim for declaratory relief in Count III. The court
agrees with Defendants that Count III is not justiciable and that Count III should be dismissed
pursuant to Rule 12(b)(1) for lack of subject matter jurisdiction, and, thus, the court does not have
jurisdiction to issue any pronouncement regarding the merits of Plaintiffs’ claim for declaratory
relief in Count III (and so it will not address Defendants’ motion to dismiss pursuant to Rule
12(b)(6) with respect to Count III).

Similar to Plaintiffs’ request for declaratory relief in Count II, Plaintiffs’ request for
declaratory relief in Count III is a contingent request — this one being predicated on the court first
granting the declaratory relief in Count II, which, itself, is predicated on the court granting the
equitable relief requested in Count I. Because Counts I and II are being dismissed for failure to
state a claim and lack of subject matter jurisdiction, respectively, Plaintiffs’ claim for declaratory
relief in Count III is, thus, rendered not justiciable. That Counts II and III fall, if Count I falls, is
inherent in the way Plaintiffs framed their claims and causes of action in the Complaint. Because
Plaintiffs are not entitled to the information and accounting they are requesting in Count I,
Plaintiffs’ claims for declaratory relief in Counts II and III are rendered moot and/or not ripe and,
thus, not justiciable. Plaintiffs’ request for a declaratory judgment in Count III is not ripe for
adjudication for the additional reason that Plaintiffs are asking the court to issue an opinion based
on a set of “hypothetical, conjectural, conditional” facts “or based upon the possibility of a factual
situation that may never develop” — the “likely” vesting of Plaintiffs’ contingent interests in the
Claimant Trust, making them Claimant Trust Beneficiaries. This is something federal courts are

not permitted to do, even in the context of a request for declaratory relief (as is the case here with
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Counts II and I1I).%? The court finds and concludes that Plaintiffs’ claim for declaratory relief in
Count III is not justiciable and thus must be dismissed pursuant to Rule 12(b)(1) for lack of subject
matter jurisdiction.

This being the case, the court, as it must, declines to address the merits of whether Count
IIT should be dismissed under Rule 12(b)(6) for failure to state a claim upon which relief can be
granted (including based on Defendants’ collateral estoppel argument).

Accordingly,

IT IS ORDERED that Defendants’ Motion to Dismiss Count I of the Complaint for lack
of subject matter jurisdiction pursuant to Rule 12(b)(1), be, and hereby is, DENIED;

IT IS FURTHER ORDERED that Plaintiffs have failed to state a claim upon which relief
can be granted in Count I of the Complaint, and thus Count I of the Complaint is DISMISSED
pursuant to Rule 12(b)(6);

IT IS FURTHER ORDERED that Count II of the Complaint is not justiciable and that,
pursuant to Rule 12(b)(1) and Rule 12(h)(3), Count II of the Complaint is DISMISSED for lack
of subject matter jurisdiction;

IT IS FURTHER ORDERED that Count III of the Complaint is not justiciable and that,
pursuant to Rule 12(b)(1), Count III of the Complaint is DISMISSED for lack of subject matter

jurisdiction.

###End of Memorandum Opinion and Order##

82 See Val-Com Acquisitions, 434 F. App’x at 395-96; see also Boyd Veigel, 575 F. App’x at 396 (quoting Md. Cas.
Co. v. Pac. Coal & Oil Co., 312 U.S. 270, 273 (1941)) (where the Fifth Circuit discusses the ripeness doctrine in the
context of declaratory judgment actions and states that “the question in each case is whether the facts alleged, under
all the circumstances, show that there is a substantial controversy, between parties having adverse legal interests, of
sufficient immediacy and reality to warrant the issuance of a declaratory judgment.”).
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

DUGABOY INVESTMENT TRUST,
et al.,

Appellants,

HIGHLAND CAPITAL

§
§
§
§
§
V. § Civil Action No. 3:24-cv-1531-X
§
§
MANAGEMENT, L.P., et al., §

§

§

Appellees.

MEMORANDUM OPINION AND ORDER

Before the Court is Appellant Dugaboy Investment Trust’s (Dugaboy) appeal
from the bankruptcy court’s order dismissing Dugaboy’s complaint in the underlying
adversary proceeding. After reviewing the briefing and applicable law, the Court
AFFIRMS the bankruptcy court’s order dismissing the complaint.

I. Factual Background

This appeal stems from an adversary proceeding that is a part of a larger
bankruptcy that has spanned multiple appeals with a storied history. Only the
relevant facts are reiterated here for purposes of this appeal.

In the bankruptcy proceeding, the chapter 11 Plan (Plan) was confirmed and

became effective in 2021.1 The Plan established the Claimant Trust pursuant, in

1 The bankruptcy and the Plan are discussed at length by the Fifth Circuit in its opinion
upholding the Plan in all but one aspect, which is irrelevant to this appeal. In re Highland Capital
Mgmt., L.P., 48 F.4th 419, 426-28 (5th Cir. 2022).
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part, to the terms of the Claimant Trust Agreement (CTA).2 The CTA was created as
“a statutory trust under the Delaware Statutory Trust Act.”3

Dugaboy admits that under the CTA, it holds a “Contingent Claimant Trust
Interest.”4 These interests are not vested, and Dugaboy concedes it is a holder of an
unvested contingent interest that will vest (to become a “Claimant Trust
Beneficiary”) only after holders of superior claims and indemnification provisions are
satisfied.®> Dugaboy filed an adversarial action, arguing that its interest should have
already vested, seeking equitable relief as a beneficiary. Dugaboy brought three
claims: (1) a claim for disclosure of the trust asset and a request for an accounting;
(2) a declaratory judgment regarding the value of the trust assets; and (3) a
declaratory judgment and determination regarding the nature of Dugaboy’s interest.
Defendants Highland Capital Management, L.P. and Highland Claimant Trust
(together, “Highland”) filed a motion to dismiss the complaint. The bankruptcy court
granted the motion to dismiss and dismissed Claim 1 for a failure to state a claim and
dismissed Claims 2 and 3 for lack of subject matter jurisdiction. Dugaboy appealed.

I1. Legal Standard
This Court has jurisdiction over this appeal pursuant to 28 U.S.C. § 158(a).

When a district court reviews a bankruptcy court’s ruling, “[t|he bankruptcy court’s

2 Doc. 20-9 at ROA.002372.
3 Doc. 20-9 at ROA.002378.

4 Doc. 22 at 11; Claimant Trust Agreement (hereinafter, “CTA”) § 5.1(c) at Doc. 20-9 at
ROA.002398.

5 Doc. 22 at 11; CTA § 5.1(c), Doc. 20-9 at ROA.002398.

2
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findings of fact are subject to clearly erroneous review, while its conclusions of law
are reviewed de novo.”¢
A Rule 12(b)(6) motion challenges a pleading for a “failure to state a claim upon
which relief can be granted.”” A pleading must contain “a short and plain statement
of the claim showing that the pleader is entitled to relief.”® When analyzing the
pleadings under a Rule 12(b)(6) motion, the complaint must contain “enough facts to
state a claim to relief that is plausible on its face.”?
III. Analysis
Dugaboy argues that the bankruptcy court erred in dismissing claim 1 for
failure to state a claim. Dugaboy’s argument hinges on whether or not it is entitled
to certain information under the Plan. Essentially, Dugaboy argues that, though it
holds an unvested contingent interest, its interest should have already vested, or,
alternatively, it should be understood to be a beneficiary under state law in equity,
entitling it to an accounting and information. Dugaboy helpfully lays out the
dispositive issue in this appeal: “notwithstanding the limitations in the CTA, do the
facts and circumstances here entitle [Dugaboy] to an equitable accounting and the

declaratory relief requested[?]”1© Because the language of the Plan and CTA are

6 In re Rogers, 513 F.3d 212, 216 (5th Cir. 2008).

7 Fed. R. Civ. P. 12(b)(6).

8 Fed. R. Civ. P. 8(a)(2).

9 Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007).
10 Doc. 22 at 10-11.
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controlling, the Court answers with an emphatic No, and AFFIRMS the bankruptcy
court’s order.

Dugaboy argues that it “seek[s] an equitable remedy under Texas (or if
applicable, Delaware) law.”1t Appellees argue that there is no basis in law or contract
for the information that Dugaboy seeks.

Dugaboy asserts that “[t]he language of the CTA is not dispositive.”!2 The
Court disagrees. The Plan and CTA control the claims, rights, and responsibilities of
the parties, and therefore, Dugaboy cannot establish facts to plead its claim under
the CTA. Dugaboy concedes it holds an unvested contingent interest that has not
vested.!3 Specifically, under the CTA, Dugaboy will become a “Claimant Trust
Beneficiary” only once its interest vests.14 And the CTA provides the terms of limited
disclosures and rights: section 3 of CTA provides for limited reporting requirements
to the Oversight Board and to Claimant Trust Beneficiaries.15 Specifically, the CTA
provides that “nothing in this Agreement requires the Claimant Trustee to file any
accounting,” except for a limited quarterly report.16 Therefore, since Dugaboy is not
a Beneficiary under the plan and its interest has not yet vested to convert its interest,

it cannot seek an accounting under the CTA.

11 Doc. 22 at 20.

12 Doc. 22 at 20.

13 Complaint, Doc. 20-10 at ROA.002614; Doc. 22 at 20.

14 CTA §§ 1.1(h), 5.1(c), Doc. 20-9 at ROA.002374, ROA.002398.
15 CTA §§ 3.12(a), (b), Doc. 20-9 at ROA.002389.

16 CTA § 3.12(a), Doc. 20-9 at ROA.002389.

4
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As to a relief in equity, both Delaware and Texas recognize that equitable relief
is not available where the terms of a contract are clear.1?” The Court will not reach
outside the four corners of the controlling documents to find Dugaboy to be a
beneficiary under state law when Dugaboy’s interest is defined by the Plan and CTA.
Dugaboy argues in its appeal that “[t|he language of the CTA is not dispositive.”18
The Court disagrees. The Plan and the CTA are dispositive, and Dugaboy seeks to
reach outside the contracted-for terms to find the relief it seeks. Because the CTA
provides that unvested contingent interests have no right to financial information,
Dugaboy cannot plead any facts to support such a right under the CTA, the Court
AFFIRMS the bankruptcy court’s dismissal of claim 1 for a failure to state a claim.1?

Dugaboy’s claims 2 and 3 are both pled as contingent on an accounting under
claims 1 and 2, respectively. For its second claim, Dugaboy pleads: “Once Defendants
are compelled to provide information about the Claimant Trust assets, Plaintiffs seek
a determination from the Court of the relative value . ...”20 And for its third claim,
Dugaboy pleads: “In the event that the Court determines that the Claimant Trust

assets exceed the obligations of the bankruptcy estate in an amount sufficient . . .

17 See King v. Baylor Univ., 46 F.4th 344, 368 (5th Cir. 2022) (Under Texas law, “when the
contract addresses the matter at issue, the party invoking equity is limited to the contract rather than
equity when determining liability.” (cleaned up)); In re Am. Home Mortg. Holdings, Inc., 386 F. App’x
209, 212-13 (3d Cir. 2010) (rejecting equitable relief where a Trust Document was “clear[] and
unequivocal[],” holding that “we apply Delaware law, which instructs that a party is bound by the
plain meaning of clear and unequivocal contract terms.”).

18 Doc. 22 at 20.

19 Additionally, because the CTA controls and gives no right to the information Dugaboy seeks,
Dugaboy cannot prevail on its argument of an implied covenant of good faith and fair dealing.

20 Doc. 20-10 at ROA.002638.
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Plaintiffs seek a declaration and a determination . .. that their Contingent Claimant
Trust Interests are likely to vest . . . .”21 Because Dugaboy is not entitled to relief
under claim 1, claims 2 and 3 are moot, and the Court AFFIRMS the bankruptcy
court’s dismissal of these claims.
IV. Conclusion
For the above reasons, the Court AFFIRMS the bankruptcy court’s order
dismissing Dugaboy’s complaint.

IT IS SO ORDERED this 30th day of July, 2025.

Jo S

BRANTLKY STARR
UNITED STATES DISTRICT JUDGE

21 Doc. 20-10 at ROA.002639.
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STINSON LLP

Deborah Deitsch-Perez

Michael P. Aigen

2200 Ross Avenue, Suite 2900

Dallas, Texas 75201

Telephone: (214) 560-2201

Facsimile: (214) 560-2203

Email: deborah.deitschperez@stinson.com
Email: michael.aigen(@stinson.com

Counsel for Plaintiffs The Dugaboy Investment Trust and the
Hunter Mountain Investment Trust

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
§
In re: § Chapter 11
§
HIGHLAND CAPITAL MANAGEMENT, L.P., § Case No. 19-34054-sgj11
§
Reorganized Debtor. §
§
§
DUGABOY INVESTMENT TRUST and §
HUNTER MOUNTAIN INVESTMENT TRUST, §
§
Plaintiffs, § Adversary Proceeding No.
§
VS. §
§
HIGHLAND CAPITAL MANAGEMENT, L.P. and §
HIGHLAND CLAIMANT TRUST, §
§
Defendants. §
§

COMPLAINT TO (I) COMPEL DISCLOSURES
ABOUT THE ASSETS OF THE HIGHLAND CLAIMANT TRUST AND
(II) DETERMINE (A) RELATIVE VALUE OF THOSE ASSETS, AND
(B)NATURE OF PLAINTIFFS’ INTERESTS IN THE CLAIMANT TRUST
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Plaintiffs The Dugaboy Investment Trust (“Dugaboy”) and Hunter Mountain Investment
Trust (“HMIT” and collectively with Dugaboy, the “Plaintiffs”) file this adversary complaint (the
“Complaint”) against Defendants Highland Capital Management, L.P. (“HCM” or the “Debtor”)
and the Highland Claimant Trust (the “Claimant Trust,” and collectively with HCM, the
“Defendants”), seeking: (1) disclosures about all distributions and an accounting of the assets and
liabilities currently held in the Claimant Trust; (2) a determination of the value of the assets and
liabilities; and (3) declaratory relief setting forth the nature of Plaintiffs’ interests in the Claimant
Trust.

PRELIMINARY STATEMENT

1. As holders of Contingent Claimant Trust Interests' that vest into Claimant Trust
Interests once all creditors are paid in full, and as defendants in litigation pursued by Marc S.
Kirschner (“Kirschner”) as Trustee of the Litigation Sub-Trust (which seeks to recover damages
on behalf of the Claimant Trust), Plaintiffs file this Complaint to obtain information about the
assets and liabilities of the Claimant Trust, which was established to monetize and liquidate the
assets of the HCM bankruptcy estate.

2. Defendants’ October 21, 2022, January 24, 2023, and April 21, 2023 post-
confirmation reports show that even with inflated claims and below-market sales of assets, cash
available — if not squandered in self-serving litigation — is more than enough to pay class 8 and
class 9 creditors in full. With more than $100 million in assets left to monetize (not even counting
related party notes), and almost $550,000 in assets already monetized, even after burning through
more than $100 million in professional fees, there is and was more than enough money to pay the

inflated $387 million in creditor claims the Debtor allowed. These numbers compel the question

! Capitalized terms not defined have the meanings set forth herein. If no meaning is set forth herein, the terms have
the meaning set forth in the Fifth Amended Plan of Reorganization (as Modified) [Docket No. 1808].

2
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— “What was all of this for, other than to justify outsize fees and bonuses for the professionals
involved?” See paragraphs 17-18 below. And despite repeated and increasingly specific requests,
the Debtor has never provided granular enough information to specifically identify all of the
monies raised and where all the money has gone, including another hundred million dollars that
appears to be unaccounted. /d.

3. Accordingly, Plaintiffs and the entire estate would benefit from a close evaluation
of current assets and liabilities. Such evaluation will also show whether assets were marked below
appraised value during the pandemic and unreasonably held on the books at those crisis period
values, along with overstated liabilities, to justify continued litigation. That litigation has served
to enable James P. Seery (“Mr. Seery”) and other estate professionals to carefully extract nearly
every last dollar out of the estate (along with incentive fees), leaving little or nothing for the owners
that built the company.

4. Significantly, Kirschner seems to concede the merits of Plaintiffs’ position. After
Plaintiffs began seeking the relief sought herein (originally by way of motion), Kirschner himself
sought a stay of the massive litigation he instituted to evaluate whether the estate actually needed
to collect additional funds. Plaintiffs and other defendants in that litigation agreed to the stay but
could not convince the Debtor to provide the kind of fulsome disclosure that would allow Plaintiffs
to evaluate for themselves the status of the estate, which secrecy continues to leave Plaintiffs with
suspicions that prevent an overall resolution of the bankruptcy with no further need for
indemnification reserves. Rather, Debtor continues to provide summary information that is not
sufficient to enable Plaintiffs to determine the amounts of money being spent on administration
and litigation, and not sufficient to determine whether if all litigation ceased, the estate could pay

all creditors with money to spare for equity. Plaintiffs are especially concerned because the

CORE/3524155.0004/178862860.20
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information they have gleaned suggests inappropriate self-dealing that undermines confidence in
the Debtor’s financial reporting, making the relief sought herein all the more important.

5. While grave harm has already been done by the Defendants’ excessive litigation
and unnecessary secrecy, valuation now would at least enable the Court to put an end to this already
long-running case and salvage some value for equity. As this Court observed in In re ADPT DFW
Holdings, where there is significant uncertainty about insolvency, protections must be put in place
so that the conduct of the case itself does not deplete the equity. In some cases, the protection is
in the form of an equity committee; here a prompt valuation of the estate is needed.

6. Upon information and belief, during the pendency of HCM’s bankruptcy
proceedings, creditor claims and estate assets have been sold in a manner that fails to maximize
the potential return to the estate, including Plaintiffs. Rather, Mr. Seery, first acting as Chief
Executive Officer and Chief Restructuring Officer of the Debtor and then as the Claimant Trustee,
facilitated the sale of creditor claims to entities that had undisclosed business relationships with
Mr. Seery; entities that Mr. Seery knew would approve inflated compensation to him when the
hidden but true value of the estate’s assets were realized. Because Mr. Seery and the Debtor have
failed to operate the estate in the required transparent manner, they have been able to justify pursuit
of unnecessary avoidance actions (for the benefit of the professionals involved), even though the
assets of the estate, if managed in good faith, should be sufficient to pay all creditors.

7. Further, by understating the value of the estate and preventing open and robust
scrutiny of sales of the estate’s assets, Mr. Seery and the Debtor have been able to justify actions
to further marginalize equity holders that otherwise would be in the money, such as including plan
and trust provisions that disenfranchise equity holders such as Plaintiffs by preventing them from

having any input or information unless the Claimant Trustee certifies that all other interest holders
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have been paid in full. Because of the lack of transparency to date, unless the relief sought herein
is granted, there will be no checks and balances to prevent a wrongful failure to certify, much less
any process to ensure that the estate has been managed in good faith so as to enable all interest
holders, including the much-maligned equity holders, to receive their due.

8. By demonizing the estate equity holders, withholding information, and
manipulating the sales of claims and assets, Mr. Seery and the Claimant Trust have maximized the
potential for a grave miscarriage of justice and at this time it appears their underhanded plan is
succeeding.

9. By June 30, 2022, the estate had $550 million in cash and approximately $120
million of other assets despite paying what appears in reports to be over $60 million in professional
2

fees and selling assets non-competitively, perhaps as much as $75 million below market price.

As detailed below, total pre-confirmation professional fees are now over $100 million.

10. On information and belief, the value of the assets in the estate as of June 1, 2022
was:
Highland Capital Assets Value in Millions
Low High

Cash as of Feb 1. 2022 $125.00 $125.00
Recently Liquidated $246.30

Highland Select Equity $55.00

Highland MultiStrat Credit Fund $51.44

MGM Shares $26.00

Portion of HCLOF $37.50
Total of Recent Liquidations $416.24 $416.24 $416.24

Current Cash Balance $541.24 $541.24

Remaining Assets

Highland CLO Funding, LTD $37.50 $37.50

Korea Fund $18.00 $18.00

SE Multifamily $11.98 $12.10

2 Examples of non-competitive sales are set forth in letters to the United States Trustee dated October 5, 2021,
November 3, 2021 and May 11, 2022.
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Affiliate Notes? $50.00 $60.00
Other (Misc. and legal) $5.00 $20.00
Total (Current Cash + Remaining Assets) $663.72 $688.84

11. By June 2022, Mr. Seery had also engineered settlements making the inflated face

amount of the major claims against the estate $365 million, but which traded for significantly less.

Creditor Class 8 Class 9 Beneficiary Purchase Price
Redeemer $137.0 $0.0 Claim buyer 1 $65 million
ACIS $23.0 $0.0 Claim buyer 2 $8.0
HarbourVest $45.0 $35.0 Claim buyer 2 $27.0
UBS $65.0 $60.0 Claim buyers 1 & 2 $50.0
TOTAL $270.0 $95.0 $150.0 million
12. Mr. Seery made no efforts to buy the claims into the estate or resolve the estate

efficiently. Mr. Seery never made a proposal to the residual holders or Mr. Dondero and never
responded to the many settlement offers from Mr. Dondero with a reorganization (as opposed to
liquidation) plan, even though many of Mr. Dondero's offers were in excess of the amounts paid
by the claims buyers.

13. Instead, Mr. Seery brokered transactions enabling colleagues with long-standing
but undisclosed business relationships to buy the claims without the knowledge or approval of the
Court. Because the claims sellers were on the creditors committee, Mr. Seery and those creditors
had been notified that “Creditors wishing to serve as fiduciaries on any official committee are
advised that they may not purchase, sell or otherwise trade in or transfer claims against the Debtor
while they are committee members absent an order of the Court.” These transactions are
particularly suspect because, depending on the claim, the claims buyers paid amounts only
fractionally higher, equivalent to, or, in some cases, less than the value the Plan estimated would

be paid three years later. Sophisticated claims buyers responsible to investors of their own would

3 Some of the Affiliate Notes should have been forgiven as of the MGM sale and/or have other defenses, but litigation
continues over that also.
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not pay what appeared to be full price unless they had material non-public information that the
claims could and would be monetized for much more than the public estimates made at the time
of Plan confirmation — as indeed they have been.

14. On information and belief, Mr. Seery provided such information to claims buyers,
rather than buying the claims in to the estate for the roughly $150 million for which they were sold.
By May 2021, when the claims transfers were announced to the Court, the estate had over $100
million in cash and access to additional liquidity that could have been used to retire the claims for the
sale amounts, leaving an operating business in the hands of its equity owners.

15. Specifically, Mr. Seery could and should have investigated seeking sufficient funds
from equity to pay all claims and return the estate to the equity holders. This was an obvious path
because the estate had assets sufficient to support a $59 million line of credit, as Mr. Seery
eventually obtained. If funds had been raised to pay creditors in the amounts for which claims were
sold, much of the massive administrative costs run up by the estate would never have been incurred
because the larger amounts would not have been needed. One such avoided cost would be the
post-effective date litigation pursued by Mr. Kirschner, as Litigation Trustee for the Litigation
Sub-Trust, whose professionals likely charged over $2000 an hour for senior lawyers and over
$800 an hour for first year associates (data obtained from other cases because there has been no
disclosure in the HCM bankruptcy of the cost of the Kirschner litigation). However, buying the
claims to resolve the bankruptcy and enabling equity to resume operations would not have had the
critical benefit to Mr. Seery that his scheme contained: placing the decision on his incentive bonus,
perhaps as much as $30 million or more, in the hands of grateful business colleagues who received
outsized rewards for the claims they were steered into buying. The parameters of Mr. Seery’s

incentive compensation is yet another item cloaked in secrecy, contrary to the general rule that the
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hallmark of the bankruptcy process is transparency. These circumstance show why Plaintiffs are
right to be concerned and why it is critical that transparency be achieved.

16. But worse still, even with all of the manipulation that appears to have occurred,
Plaintiffs believe that the combination of cash and other assets held by the Claimant Trust in its
own name and held in various funds, reserve accounts, and subsidiaries, if not depleted by
unnecessary litigation, would still be sufficient to pay all Claimant Trust Beneficiaries in full, with
interest now.

17. Set forth below is Plaintiffs’ best estimate of the assets of the estate. Plaintiffs have
been seeking information to enable to them to confirm the accuracy of their estimates, but the
Debtor has refused to provide the necessary information to do so. Indeed, after the last quarterly
report, in which Debtor provided some but not all of the information Plaintiffs were seeking,
Plaintiffs sent a revised list, more precisely targeting the remaining information sought. Because
Debtor failed to respond, it remained necessary to file this adversary proceeding.

18. This is Plaintiffs’ best estimate of the assets of the Highland estate and its cash
flows. It is obvious that even if off by a significant percent, no further litigation to collect assets
for the estate is needed to pay creditors. Moreover, the ample solvency of the estate was or should
have been obvious to the estate professionals for quite some time, making the substantial cash burn
in the estate utterly unconscionable.

Assets Amount Backup
HCMLP Assets to be Monetized'

As of 3/31/23 (Est.)

Highland CLO Funding, f/k/a Acis $ 25,000,000 Debtor Pleading (re ACIS) Dkt

: “ - 1235 Filed 08/18/21 p.3n.10
Loan Funding, Ltd. ("HCLOF”) (825 m): 3/31/23 DAF Multi-

Strat Statement ($19.5 m est);
more value in the 1.0 CLOS
(Brentwood — 17%;Gleneagles —
1%;Grayson — 5%;Greenbriar-
23%;Liberty-18%;Rockwall-
15%)
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Highland Multi Strategy Credit 30,817,992 ADV 3/31/23 (rev 4/24/2023)
Fund, L.P. ("MS")
Highland Restoration Capital 24,192,773 ADV 3/31/23 (rev 4/24/2023)

Partners Master LP & Highland
Restoration Capital Partners, L.P.

(HRCPH)
Stonebridge-Highland Healthcare 5,701,330 ADV 3/31/23 (rev 4/24/2023)
Private Equity Fund ( "Korea
Fund")
SE Multifamily Holdings LLC 12,400,000 Communications with Debtor
(" SE Multifamily") that apparently values it higher
Other 5,000,000 Other investments on the post-
confirmation report

Assets as of 3/31/21 (Est.)! $ 103,112,095

HCMLP Monetizations & Sale date if

Management Fees (est.) known

10/31/19 - 3/31/23 (Est.)

Targa October ?, 2021 $ 37,500,000 Uptick from COVID; market
communications

Trussway Sept. 1, 2022 180,000,000 90% of sales price 200MM, net
of debt; need confirmation

Cornerstone Jan. 23, 2023 132,500,000 Assume 53% of sales price

obtained because: HCM owns
about 50% of RCP and 60% of
Crusader (and assume increase
in value of MGM within
Cornerstone should have been
enough to offset its debt) Sale
announced May 12, 2022

SSP Month/date/2020 18,000,000 Market communications
MGM Direct Mar. 17,2022 25,000,000 %2351145, sale announced May
Petrocap Aug. 10, 2021 2,684,886 Dkt, 2537, sale motion

Uchi Aug. 6, 2021 9,750,000 Dkt 2687, sale order
Jefferies Account & DRIP 60,000,000 FV form 206, net of debt, but

NXRT moved from $40-$80ish;
don't know when monetized, so
number could be low

Terrell (raw land) 500,000 FV Form 206

Mgmt Fees/Dist/Fund loan 30,000,000 3 years mgmt fees, misc
repayments (est.) ;i;zt;lﬁ;l}t]l];);:sk 1Sn MS/RCP/Korea,
Siepe 3,500,000 Market communications
HCLOF 35,000,000 Calculated based on DAF

distributions

Total Monetizations & Cash $ 534,434,886
Flows (Est.)
Total Assets as of 3/31/23 & $ 637,546,981

Prior Monetizations &
Management Fees
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Cash Roll
10/31/19 - 3/31/23 (Est.)

Cash as of 10/31/2019 $ 2,286,000

Monetizations & Cash Flows 534,434,886

(10/31/19 - 3/31/23)

Less: Cash on Hand as of 3/31/23 (57,000,000) ADV 3/31/23
Fees, Distributions & Other $ 479,720,886

Receipts (10/31/19 - 3/31/23)?

Administrative Fees Paid $ 100,781,537 Dkt 3756 filed on 4/21/23
($33,005,136 for Professional

fees (bk); $7,604,472 for
Professional fees (nonbk);
$60,171,929 for all prof fees and
exp (Debtor & UCC). Note: this
appears to "Preconfirmation."
What are the post confirmation

amounts?)

Cumulative Payments to Creditors 276,709,651 Dkt 3756 - Unsecured, priority,
secured and admin.

Other Unknown Payments or ? 102,229,698 The $102 million is calculated

by subtracting cumulative
payments to creditors and known
pre conf prof fees and costs from
the $479 million determined
above. Where are these funds;
what were they used for?

Fees & Distributions Paid $ 479,720,886
(10/31/19 - 3/31/23)

'Does not include approximately
870MM in affiliate notes

2Includes $100MM of fees paid during
bankruptcy

19. In short, it appears that the professionals representing HCM, the Claimant Trust,
and the Litigation Sub-Trust have been litigating claims against Plaintiffs and others, even though
the only beneficiaries of any recovery from such litigation would be Plaintiffs in this adversary
proceeding (and of course the professionals pressing the claims). It is only the cost of the pursuit
of those claims that threatens to depress the value of the Claimant Trust sufficiently to justify
continued pursuit of the claims, creating a vicious cycle geared only to enrich the professionals,

including Mr. Seery, and to strip equity holders of any meaningful recovery. Even with the stay of

10
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the Kirschner litigation, the Debtor continues to pursue litigation, such as its vexatious litigant
motion, and presumably opposing this litigation, that unnecessarily depletes the estate.

20. Based upon the restrictions imposed on Plaintiffs, including the unprecedented
inability for Plaintiffs, as holders of Contingent Claimant Trust Interests, to access virtually any
financial information related to the Claimant Trust, Plaintiffs have little to no insight into the value
of the Claimant Trust assets versus the Claimant Trust’s obligations and no method to
independently ascertain those amounts until Plaintiffs become Claimant Trust Beneficiaries.
Because Mr. Seery and the professionals benefiting from Mr. Seery’s actions have ensured that
Plaintiffs are in the dark regarding the estate’s assets and liabilities, as well as the estate’s
professional and incentive fees that are rapidly depleting the estate, there is a compelling need for
the relief sought herein.

21. In bringing this Complaint, Plaintiffs are seeking transparency about the assets
currently held in the Claimant Trust and their value—information that would ultimately benefit all
creditors and parties-in-interest by moving forward the administration of the Bankruptcy Case.

JURISDICTION AND VENUE

22.  This adversary proceeding arises under and relates to the above-captioned Chapter
11 bankruptcy case (the “Bankruptcy Case”) pending before the United States Bankruptcy Court
for the Northern District of Texas (the “Court”).

23. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334.

24, This matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(A) and
(O).

25. In the event that it is determined that the Court, absent consent of the parties, cannot
enter final order or judgments over this matter, Plaintiffs do not consent to the entry of a final order
by the Court.

11
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THE PARTIES

26. Dugaboy is a trust formed under the laws of Delaware.

217. HMIT is a trust formed under the laws of Delaware.

28. HCM is a limited partnership formed under the laws of Delaware with a business
address of 100 Crescent Court, Suite 1850, Dallas, Texas 75201.

29. The Claimant Trust is a statutory trust formed under the laws of Delaware with a
business address of 100 Crescent Court, Suite 1850, Dallas, Texas 75201.

CASE BACKGROUND

30. On October 16, 2019 (the “Petition Date”), HCM, a 25-year Delaware limited
partnership in good standing, filed for Chapter 11 restructuring in the United States Bankruptcy
Court for the District of Delaware.

31. At the time of its chapter 11 filing, HCM had approximately $400 million in assets
(ultimately monetized for much more as a result of market events, such as the sale of HCM’s
portfolio companies for substantial profits, as was always planned by Mr. Dondero) and had only
insignificant debt owing to Jeffries, with whom it had a brokerage account, and one other entity,
Frontier State Bank. [Dkt. No. 1943, q 8]. HCM’s reason for seeking bankruptcy protection was
to restructure judgment debt stemming from an adverse arbitration award of approximately $190
million issued in favor of the Redeemer Committee of the Crusader Funds, which, after offsets and
adjustments, would have been resolved for about $110 million. Indeed, the Redeemer Committee
sold its claim for about $65 million, well below the expected $110 million,* and indeed, even

below amounts for which Dondero offered to buy the claim.

4 Reports that Redeemer Committee was paid $78 million note that in addition to the claim, the Committee sold other
assets as well, which on information and belief, amounted to about $13 million.

12
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32. At the urging of the newly-appointed Unsecured Creditors Committee (the
“Committee”), and over the objection of HCM and its management, the Delaware Bankruptcy
Court transferred the bankruptcy case to this Court on December 4, 2019. It seems likely that the
creditors sought this transfer to take advantage of antipathy the Court had exhibited to HCM and
its management in the ACIS bankruptcy.® Shortly after the transfer, and likewise influenced by
the adverse characterizations of HCM management in the ACIS bankruptcy, the U.S. Trustee,
notwithstanding the Debtor’s apparent solvency, sought appointment of a chapter 11 trustee.

33. To avoid the appointment of a chapter 11 trustee and the potential liquidation of a
potentially solvent estate, the Committee and the Debtor agreed that Strand Advisors, Inc., HCM’s
general partner, would appoint a three-member independent board (the “Independent Board™) to
manage HCM during its bankruptcy. The three board members were:

a. James P. Seery, Jr. — (who was selected by arbitration awardee and Committee
member, the Redeemer Committee);

b. John Dubel — (who was selected by Committee member UBS); and
c. Former Judge Russell Nelms — (who was selected by the Debtor).

34. The Bankruptcy Court almost immediately and then repeatedly let the Debtor’s
professionals know that its feelings about Mr. Dondero and other equity holders had not changed
— a disclosure that led inexorably to the many acts that now threaten to wipe out entirely the value

of the equity. For example, at one of the earliest hearings, the Court rejected recommendations by

5 For example, at a hearing in Delaware Bankruptcy Court on the Motion to Transfer Venue to this Court, Mr.
Pomerantz, counsel for Debtor stated, “The debtor filed the case in this district because it wanted a judge to preside
over this case that would look at what's going on with this debtor, with this debtor's management, this debtor's post-
petition conduct, without the baggage of what happened in a previous case, which contrary to what Acis and the
committee says, has very little do with this debtor.” [December 2, 2019 Hearing Transcript at 79, Case No. 19012239
(CSS), Docket No. 181]. The taint of the ACIS case can be seen in that, without having read or even seen the
supposedly offending complaint, during the ACIS case Judge Jernigan called Mr. Dondero not just vexatious, but
“transparently vexatious,” for allegedly having sued Moody’s for failing to downgrade certain CLOs that ACIS had
been manipulating in violation of its indentures and even though the Plaintiff in the supposedly offending case was
not Mr. Dondero or any company he controlled [September 23, 2020 Hearing Transcript at 51-52, In re Acis Capital
Management, L.P. and Acis Capital Management GP, LLC, Case No. 18-30264-SGJ-11, Docket No. 1186].

13
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Judge Nelms, suggesting he was bamboozled because he was under management’s spell.
Specifically, Judge Jernigan admitted that normally “Bankruptcy Courts should defer heavily to
the reasonable exercise of business judgment by a board... But I’'m concerned that Dondero or
certain in-house counsel has -- you know, they’re smart, they're persuasive... they have exercised
their powers of persuasion or whatever to make the Board and the professionals think that there is
some valid prospect of benefit to Highland with these [actions], when it’s really all about ... Mr.
Dondero.” [February 19, 2020 Hearing Transcript at 177.]

35. At around the same time that the Court telegraphed animus towards Mr. Dondero,
it also squelched oversight by responsible professionals who could and would have ensured
transparency. When the Committee and the Debtor reported to the Court that they had agreed to
use Judge Jones and Judge Isgur in Houston as mediators to potentially resolve the bankruptcy
case, Judge Jernigan stated that she was “surprised that Judge Jones’ or Judge Isgur’s staff
expressed that they had availability.” Debtor’s counsel then asked if he could independently
follow up with staff for Judges Jones and Isgur regarding their availabilities, and Judge Jernigan
said, “I’ll take it from here.” Six days later, Judge Jernigan simply said, “my continued thought
on that [mediation by Judges Jones and Isgur] is that they just don’t have meaningful time.” [July
14, 2020 Hearing Transcript at 121.] In retrospect, this avoided scrutiny of the case by
professionals who would recognize and potentially curtail the Court’s unprecedented, immediately
biased conduct of the case. This sent a powerful message to Mr. Seery and the other professionals
who developed strategies to enrich themselves to the detriment of any possibility of a quick
reorganization with equity regaining control.

36. Meanwhile, not realizing the turn the bankruptcy was about to take, Mr. Dondero had

agreed to step down as CEO of the Debtor and to the appointment of an Independent Board only
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because he was assured that new, independent management would expedite an exit from bankruptcy,
preserve the Debtor’s business as a going concern, and retain and compensate key employees whose
work was critical to ensuring a successful reorganization.

37. None of that happened. Almost immediately, Mr. Seery emerged as the de facto
leader of the Independent Board. On July 14, 2020, the Court retroactively appointed Mr. Seery
Chief Executive Officer and Chief Restructuring Officer, vesting him with the fiduciary
responsibilities of a registered advisor to investors and fiduciary responsibilities to the estate. [Dkt.
No. 854]. And although Mr. Seery publicly represented that he intended to restructure and preserve
HCM’s business, privately he was engineering a much different plan.

38. Mr. Seery’s public-facing statements stand in stark contrast to what actually
happened under his direction and control. For example, Mr. Seery initially reported consistently
positive reviews of the Debtor’s employees, describing the Debtor’s staff as a “lean” and “really
good team.” He also testified: “My experience with our employees has been excellent. The
response when we want to get something done, when I want to get something done, has been first-
rate. The skill level is extremely high.”

39. Yet, despite these glowing reviews, Mr. Seery failed to put a key employee
retention program into place, and although key employees supported Mr. Seery and the Debtor
through the plan process, ultimately Mr. Seery fired most of those employees. It was clear that
Mr. Seery was firing anyone with perceived loyalty to Mr. Dondero, no doubt leaving remaining
staff fearful of challenging Mr. Seery, lest they too be fired.

40. From the start, and before there was much litigation to speak of, the Court regularly
referred to Mr. Dondero and related parties as “vexatious litigants,” emboldening the Debtor to do

the same, even while admitting it had not presented evidence that Mr. Dondero was a vexatious

15
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litigant. This was plainly a carryover from the ACIS case where the Court labelled Mr. Dondero
a “transparently” vexatious litigant based on pleadings she had only heard about from parties
opposing Dondero and admittedly had not read herself. Ironically, the first time Mr. Dondero was
labeled “vexatious” by the Court in the HCM case, he was defending himself from three lawsuits
initiated by the Debtor and had commented on proposed settlements in the case, but had not himself
initiated any actions in the case. Thereafter, though, the Debtor and its professionals repeated the
mantra that Dondero and his companies were vexatious litigants to successfully oppose sharing
information about the estate with them.

41. In addition to the Debtor’s mistreatment of employees, under the control of the
Independent Board, most of the ordinary checks and balances that are the hallmark of bankruptcy
were ignored. Despite providing regular and robust financial information to the Committee, the
Debtor inexplicably failed and refused to file quarterly 2015.3 reports, leaving stakeholders,
including Plaintiffs, in the dark about the value of the estate and the mix of assets it held, bought
or sold. Amplifying the lack of transparency, Mr. Seery further engineered transactions that also
served to hide the real value of the estate.

42. For example, he authorized the Debtor to settle the claims of HarbourVest (which
claims had initially been valued at $0) for $80 million, in order to acquire HarbourVest’s interest
in Highland CLO Funding, Ltd. (“HCLOF”), gain HarbourVest’s vote in favor of its Plan, and
hide the value of Debtor’s interest in HCLOF by placing it into a non-reporting subsidiary. This
created another pocket of non-public information because the pleadings supporting the 9019
settlement valued the HCLOF interest at $22 million, when, on information and belief, it was worth
$34.1 million at the time, about $40 million when the settlement was consummated, and over $55

million 90 days later when the MGM sale was announced.

16
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43. At the same time, Mr. Seery and the Independent Board deliberately shut out equity
holders from any discussion surrounding the plan of reorganization or HCM’s efforts to emerge
from bankruptcy as a going concern. Indeed, as noted above, Mr. Seery failed to meaningfully
respond to the many proposals made by residual equity holders to resolve the estate and never
encouraged any dialogue between creditors and equity holders. These failures only contributed to
the difficulty of getting stakeholders’ buy-in for a reorganization plan and significantly
undermined an efficient exit from bankruptcy.

44, Worse still, while knowing that HCM had sufficient resources to emerge from
bankruptcy as a going concern (and, on information and belief, while knowing that the estate was
solvent), Mr. Seery and the Independent Board failed to propose any plan of reorganization that
contemplated HCM’s continued post-confirmation existence. Instead, and inexplicably, the very
first plan proposed contemplated liquidation of the company, as did all subsequent plans.

45. While secretly engineering the total destruction of HCM, Mr. Seery also privately
settled multiple proofs of claim against the estate at inflated levels that were unreasonable
multiples of the Debtor’s original estimates. He did this notwithstanding the Debtor’s early and
vehement objection to many of the claims as baseless. But instead of litigating those objections in
a manner that would have exposed the true value of the claims, on information and belief, Mr.
Seery settled the claims as a means of brokering sales of the claims at 50-60% of their face values.
That is, the inflated values softened up claims sellers to induce them to sell. Had the Debtor instead
fought the inflated proofs of claim in open court, it could have settled the claims for closer to true
value and ensured that the estate had sufficient resources to pay them.

46. It is also no coincidence that virtually all original proofs of claim were sold to

buyers that had prior business relationships with Mr. Seery and/or affiliates of Grosvenor (a
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company with which Mr. Seery has a long personal history)—buyers that ultimately would be
positioned to approve a favorable compensation and bonus structure for Mr. Seery.

47. That the claims sales happened at all is curious in light of the scant publicly-
available information about the value of the estate. It would have been impossible, for example,
for any of the claims buyers to conduct even modest due diligence to ascertain whether the
purchases made economic sense. In fact, the publicly-available information purported to show a
net decrease in the estate’s asset value by approximately $200 million in a matter of months during
the global pandemic. Dkt. 2949. Given the sophistication of the claims-buyers, their purchases of
claims at prices that in some cases exceeded published expected recoveries (according to the
schedules then available to the public) would only make sense if they obtained inside information
regarding the transactions undertaken by Debtor management that would justify the transfer
pricing.

48. And indeed, the claims could and would be monetized for much more than the
publicly-available information suggested (as only one with inside information would know). In
October 2022, $250 million was paid to Class 8 holders. That is about 85% of the inflated proofs
of claim and $90 million more than plan projections. On information and belief, claims buyers
have thus had an over 170% annualized return thus far, with more to come. On information and
belief, Mr. Seery will use this “success” to justify an incentive bonus estimated in the range of $30
million or more, while engineering the estate to prevent equity holders from objecting or even
knowing.

49. At the same time, the Claimant Trust has made no distributions to Contingent
Claimant Trust Interest holders and has argued in various proceedings that no such distributions

are likely. No wonder. The cost of holding open the estate, including unnecessary litigation costs,
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appears to have exceeded $140 million post-confirmation, and seems geared to ensure that no such
distributions can occur, even though it can now be projected that the litigation is not needed to pay
creditors. See Docket No. 3410-1.

50. It is worth noting that it appears that virtually all of the claims trades brokered on
behalf of Committee members seem to have occurred while those entities remained on the
Committee. Yet at the outset of their service, Committee members were instructed by the United
States Trustee that “Creditors wishing to serve as fiduciaries on any official committee are advised
that they may not purchase, sell or otherwise trade in or transfer claims against the Debtor while
they are committee members absent an order of the Court.” Thus, the claims trades violated
Committee members’ fiduciary duty to the estate while lining the pockets of Mr. Seery and other
Debtor professionals, to the detriment of creditors and residual equity holders.

51. The sales of claims were not the only transactions shrouded in secrecy. As further
detailed in other litigation, assets were sold with insufficient disclosures, no competitive bidding,
no data room, and without inviting equity (which may have at one time had the knowledge to make
the highest bid) to participate in the sales process. Indeed, on occasion assets were sold for
amounts less than Mr. Dondero’s written offers. This exacerbated the harms caused by the lack of
transparency characterized by the Court’s indifference to the Debtor’s complete failure to abide
by its Rule 2015 disclosure obligations.

52. In short, the lack of transparency combined with at least the appearance of bias, if
not actual bias of the Bankruptcy Court, emboldened and enabled an opportunistic CRO to
manipulate the bankruptcy to enrich himself, his long-time business associates, and the
professionals continuing to litigate to collect fees to pay claims that, but for that manipulation,

could have been resolved with money left over for equity.
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STATEMENT OF FACTS

A. Plaintiffs Hold Contingent Claimant Trust Interests

53. As of the Petition Date, HCM had three classes of limited partnership interests (Class
A, Class B, and Class C). See Disclosure Statement [ Docket No. 1473], q F(4).

54. The Class A interests were held by Dugaboy, Mark Okada (“Okada’), personally and
through family trusts, and Strand Advisors, Inc. (“Strand”), HCM’s general partner. The Class B and
C interests were held by HMIT. Id.

55. In the aggregate, HCM’s limited partnership interests were held: (a) 99.5% by HMIT;
(b) 0.1866% by Dugaboy, (c) 0.0627% by Okada, and (d) 0.25% by Strand.

56. On February 22, 2021, the Court entered the Order (i) Confirming the Fifth Amended
Plan of Reorganization (as Modified) and (i1) Granting Related Relief [Docket No. 1943] (the
“Confirmation Order”’) [Docket No. 1808] (the “Plan”).

57. In the Plan, General Unsecured Claims are Class 8 and Subordinated Claims are Class
9. See Plan, Article IIL, § H(8) and (9).

58. In the Plan, HCM classified HMIT’s Class B Limited Partnership Interest and Class
C Limited Partnership Interest (together, Class B/C Limited Partnership Interests) as Class 10,
separately from that of the holders of Class A Limited Partnership Interests, which are Class 11 and
include Dugaboy’s Limited Partnership Interest. See Plan, Article III, § H(10) and (11).

59. According to the Plan, Contingent Claimant Trust Interests distributed to the Holders
of Class A Limited Partnership Interests are subordinate to the Contingent Claimant Trust Interests
distributed to the Holders of Class B/C Limited Partnership Interests. See Plan, Article I, 944.

60. In the Confirmation Order, the Court found that the Plan properly separately classified

those equity interests because they represent different types of equity security interests in HCM and
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different payment priorities pursuant to that certain Fourth Amended and Restated Agreement of
Limited Partnership of Highland Capital Management, L.P., dated December 24, 2015, as amended
(the “Limited Partnership Agreement”). Confirmation Order, 436; Limited Partnership Agreement,
§3.9 (Liquidation Preference).

61. The Court overruled objections to the Plan lodged by entities it deemed related to Mr.
Dondero, including Dugaboy. In doing so, the Court acknowledged that Dugaboy has a residual
ownership interest in HCM and therefore “technically” had standing to object to the Plan. See
Confirmation Order, 99 17-18.

62. Based on the Debtor’s financial projections at the time of confirmation, however, the
Court found that the plan objectors’ “economic interests in the Debtor appear to be extremely remote.”
1d., 4 19; see also id., 4 17 (“the remoteness of their economic interests is noteworthy’).

63. The Plan went Effective (as defined in the Plan) on August 11, 2021, and HCM
became the Reorganized Debtor (as defined in the Plan) on the Effective Date. See Notice of
Occurrence of the Effective Date of Confirmed Fifth Amended Plan of Reorganization of Highland
Capital Management, L.P. [Docket No. 2700].

64. The Plan created the Claimant Trust, which was established for the benefit of
Claimant Trust Beneficiaries, which is defined to mean:

the Holders of Allowed General Unsecured Claims, Holders of Allowed Subordinated

Claims, including, upon Allowance, Disputed General Unsecured Claims and Disputed

Subordinated Claims that become Allowed following the Effective Date, and, only upon

certification by the Claimant Trustee that the Holders of such Claims have been paid

indefeasibly in full plus, to the extent all Allowed unsecured Claims, excluding

Subordinated Claims, have been paid in full post-petition interest from the Petition Date at

the Federal Judgment Rate in accordance with the terms and conditions set forth in the

Claimant Trust Agreement and all Disputed Claims in Class 8 and Class 9 have been

resolved, Holders of Allowed Class B/C Limited Partnership Interests, and Holders of
Allowed Class A Limited Partnership Interests

See Plan, Article I, 427; see also Claimant Trust Agreement, Article I, 1.1(h).
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65. Plaintiffs hold Contingent Claimant Trust Interests, which will vest into Claimant
Trust Interests upon indefeasible payment of Allowed Claims.

66. Depending on the realization of asset value less debts, Plaintiffs may become
Claimant Trust Beneficiaries.

67. The Post Confirmation Quarterly Reports for the First Quarter of 2023 [Docket No.
3756 and 3757], show distributions of $270,205,592 to holders of general unsecured claims, which
is 68% of the total allowed general unsecured claims of $397,485,568. This amount is far greater
than was anticipated at the time of confirmation of the Plan. About $277 million has been
distributed to creditors when secured, priority and administrative creditors are also considered.

B. Debtor Has Failed To Disclose Claimant Trust Assets

68. Upon information and belief, the value of the estate, as held in the Claimant Trust,
has changed markedly since Plan confirmation. Not only have many of the assets held by the
estate fluctuated in value based on market conditions, with some increasingly in value
dramatically, but Plaintiffs are aware that many of the major assets of the estate have been
liquidated or sold since Plan confirmation, locking in increased value to the estate.

69. The estate is solvent and has always been solvent. Nonetheless, Mr. Seery has
remained committed to maximizing professional fees and incentive fees by increasing the total
claims amount to justify litigation to satisfy those inflated claims.

70. As noted above, by June of 2022, starting with $125 million in cash, the estate
liquidated other assets of over $416 million, building a cash war chest of over $541 million. Thus,
with the remaining less-liquid assets, the total value of the estate’s assets as of June 2022 was over

$600 million, excluding related party notes.
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71. Contrasting those assets with the claims against the estate demonstrates that further
collection of assets was (and is) unnecessary.

72. As set forth above, while the inflated face amount of the claims sold was $365 million,
the sale price was about $150 million. The estate therefore easily had the resources to retire the claims
for the sale amounts, leaving an operating business in the hands of its equity owners.

73. Instead, Mr. Seery liquidated estate assets at less-than-optimal prices, without
competitive process, without including residual equity holders, and in all cases required strict non-
disclosure agreements from the buyers to prevent any information flowing to the public, the
residual equity, or the Court. This uncharacteristic secrecy enabled Mr. Seery and the professionals
to maintain the delicate balance of keeping just enough assets to pay professionals and incentive
fees but still maintain the pretense that further litigation was needed.

74. Each effort by Plaintiffs, Mr. Dondero and related companies to obtain information
to assess whether interference was necessary to stop the continued looting has been vigorously
opposed, and ultimately rejected by an apparently biased Court. Plaintiffs were unable to cause
the Debtor to provide the most basic of reports, including Rule 2015 statements, and Plaintiffs’
efforts to obtain even the most basic details regarding asset sales and professional fees have all
been denied. Rather, such details are in the hands of a select few, such as the Oversight Board of
the Claimant Trust.

75. The Plan requires the Claimant Trustee to determine the fair market value of the
Claimant Trust Assets as of the Effective Date and to notify the applicable Claimant Trust
Beneficiaries of such a valuation, as well as distribute tax information to Claimant Trust

Beneficiaries as appropriate. See Plan, YArt. [V(B)(9).
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76. But no like information regarding valuation of the Claimant Trust Assets is
available to Plaintiffs as holders of Contingent Claimant Trust Interests, even though Plaintiffs, as
contingent beneficiaries of a Delaware statutory trust, are entitled to financial information relating
to the trust.

C. Plaintiffs Are Kirschner Adversary Proceeding Defendants

77. On October 15, 2021, Marc S. Kirschner, as Litigation Trustee of the Litigation
Sub-Trust, commenced the Kirschner Adversary Proceeding against twenty-three defendants,
including Plaintiffs, alleging various causes of action. See Marc S. Kirschner, as Litigation
Trustee of the Litigation Sub-Trust vs. James Dondero, et al., Adv. Pro. No. 21-03076-sgj, Adv.
Proc. No. 21-03076, Docket No. 1 (as amended by Docket No. 158).

78. The Litigation Sub-Trust was established within the Claimant Trust as a wholly
owned subsidiary of the Claimant Trust for the purpose of investigating, prosecuting, settling, or
otherwise resolving the Estate Claims, with any proceeds therefrom to be distributed by the
Litigation Sub-Trust to the Claimant Trust for distribution to the Claimant Trust Beneficiaries. See
Plan, Article IV, § (B)(4).

79. Any recovery from the Kirschner Adversary Proceeding will be distributed to
Claimant Trust Beneficiaries.

80. Depending on the realization of asset value less debts, Plaintiffs may become
Claimant Trust Beneficiaries.

81. The Litigation Sub-Trust is pursuing claims against Plaintiffs in the Kirschner
Adversary Proceeding, which, if they become Claimant Trust Beneficiaries, would be the
recipients of distributions of such recovery (less the cost of litigation). Therefore, Plaintiffs require

the requested information in order to properly analyze and evaluate the claims asserted against
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them in the Kirschner Adversary Proceeding and to determine whether those claims have any
validity.

FIRST CLAIM FOR RELIEF
(Disclosures of Claimant Trust Assets and Request for Accounting)

82. Plaintiffs repeat and re-allege the allegations in each of the foregoing paragraphs as
though fully set forth herein.

83. Due to the lack of transparency into the assets of the Claimant Trust, Plaintiffs are
unable to determine whether their Contingent Claimant Trust Interests may vest into Claimant Trust
Interests.

84.  Certain information about the Claimant Trust Assets has already been provided to
others, including Claimant Trust Beneficiaries and the Oversight Board for the Claimant Trust.

85. Information about the Claimant Trust Assets would help Plaintiffs evaluate whether
settlement of the Kirschner Adversary Proceeding and other proceedings is feasible, which would
further the administration of the bankruptcy estate, benefitting all parties in interest.

86. This Court specifically retained jurisdiction to ensure that distributions to Holders
of Allowed Equity Interests are accomplished pursuant to the provisions of the Plan. See Plan,
Article XI.

87. The Plan provides that distributions to Allowed Equity Interests will be
accomplished through the Claimant Trust and Contingent Claimant Trust Interests. See Plan
Article III, (H)(10) and (11).

88.  The Defendants should be compelled to provide information regarding the Claimant
Trust assets, including the amount of cash and the remaining non-cash assets, and details of all

transactions that have occurred since the wall of silence was erected, and all liabilities.
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SECOND CLAIM FOR RELIEF
(Declaratory Judgment Regarding Value of Claimant Trust Assets)

89.  Plaintiffs repeat and re-allege the allegations in each of the foregoing paragraphs as
though fully set forth herein.

90.  Once Defendants are compelled to provide information about the Claimant Trust
assets, Plaintiffs seek a determination from the Court of the relative value of the Claimant Trust
assets compared to the bankruptcy estate obligations.

91.  If the value of the Claimant Trust assets exceeds the obligations of the estate, then
several pending adversary proceedings aimed at recovering value for HCM’s estate can be justly
deemed unnecessary to pay creditors in full. As such, the pending adversary proceedings could be
brought to a swift close, allowing creditors to be paid and the Bankruptcy Case to be brought to a
close, ultimately stopping the bloodshed.

92.  In addition, professionals associated with the estate—including but not limited to
Mr. Seery, Pachulski, Development Specialists, Inc., Kurtzman Carson Consultants, Quinn
Emanuel, Mr. Kirschner, and Hayward & Associates—are continuing to incur and receive millions
of dollars a month in professional fees, thereby further eroding an estate that is either solvent or
could be bridged by a settlement that would pay the spread between current assets and current
allowed creditor claims. Fees for Pachulski range from $460 an hour for associates to $1,265 per
hour for partners, and fees for Quinn Emanuel lawyers range from $830 an hour for first year
associate to over $2100 per hour for senior partners. At these rates, depletion of the estate will

occur rapidly.
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THIRD CLAIM FOR RELIEF
(Declaratory Judgment and Determination Regarding Nature of Plaintiff’s Interests)

93.  Plaintiffs repeat and re-allege the allegations in each of the foregoing paragraphs as
though fully set forth herein.

94. In the event that the Court determines that the Claimant Trust assets exceed the
obligations of the bankruptcy estate in an amount sufficient so that all Allowable Claims may be
indefeasibly paid, Plaintiffs seek a declaration and a determination that the conditions are such that
their Contingent Claimant Trust Interests are likely to vest into Claimant Trust Interests, making
them Claimant Trust Beneficiaries.®

95.  Such a declaration and a determination by the Court would further assist parties in
interest, such as Plaintiffs, to ascertain whether the estate is capable of paying all creditors in full
and also paying some amount to residual interest holders, as contemplated by the Plan and the
Claimant Trust Agreement.

WHEREFORE, Plaintiffs pray for judgment as follows:

(1) On the First Claim for Relief, Plaintiffs seek an order compelling Defendants to
disclose the assets currently held in the Claimant Trust, transactions completed that
affect the Claimant Trust directly or indirectly, and all liabilities of the Claimant
Trust;; and

(i1) On the Second Claim for Relief, Plaintiffs seek a determination of the relative value
of those assets in comparison to the claims of the Claimant Trust Beneficiaries; and

(iii)  On the Third Claim for Relief, Plaintiffs seek a determination that the conditions

are such that all current Claimant Trust Beneficiaries could be paid in full, with

¢ To be clear, Plaintiffs do not ask the Court to determine that they are Claimant Trust Beneficiaries or otherwise to
convert their contingent interests into non-contingent interests. All of that must be done according to the terms of the
Plan and the Claimant Trust Agreement.
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such payment causing Plaintiffs’ Contingent Claimant Trust Interests to vest into
Claimant Trust Interests; and
(iv)  Such other and further relief as this Court deems just and proper.
Dated: May 10, 2023

Respectfully submitted,

STINSON LLP

Deborah Deitsch-Perez

Deborah Deitsch-Perez

Texas Bar No. 24036072

Michael P. Aigen

Texas Bar No. 24012196

2200 Ross Avenue, Suite 2900
Dallas, Texas 75201

Telephone: (214) 560-2201
Facsimile: (214) 560-2203

Email: deborah.deitschperez@stinson.com
Email: michael.aigen@stinson.com

Counsel for The Dugaboy Investment Trust
and the Hunter Mountain Investment Trust
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EXECUTION VERSION

CLAIMANT TRUST AGREEMENT

This Claimant Trust Agreement, effective as of August 11, 2021 (as may be amended,
supplemented, or otherwise modified in accordance with the terms hereof, this “Agreement”), by
and among Highland Capital Management, L.P. (as debtor and debtor-in-possession, the
“Debtor”), as settlor, and James P. Seery, Jr., as trustee (the “Claimant Trustee”), and Wilmington
Trust, National Association, a national banking association (“WTNA”), as Delaware trustee (in
such capacity hereunder, and not in its individual capacity, the “Delaware Trustee,” and together
with the Debtor and the Claimant Trustee, the “Parties”) for the benefit of the Claimant Trust
Beneficiaries entitled to the Claimant Trust Assets.

RECITALS

WHEREAS, on October 16, 2019, Highland Capital Management, L.P. filed with the
United States Bankruptcy Court for the District of Delaware, a voluntary petition for relief under
chapter 11 of the Bankruptcy Code, which case was subsequently transferred to the Bankruptcy
Court for the Northern District of Texas, Dallas Division (the “Bankruptcy Court™) and captioned
In re Highland Capital Management, L.P., Case No. 19-34054-sgj11 (the “Chapter 11 Case”);

WHEREAS, on November 24, 2020, the Debtor filed the Fifth Amended Plan of
Reorganization of Highland Capital Management, L.P. [Docket No. 1472] (as may be amended,
supplemented, or otherwise modified from time to time, the “Plan”),! which was confirmed by the
Bankruptcy Court on February 22, 2021, pursuant to the Findings of Fact and Order Confirming
Plan of Reorganization for the Debtor [Docket No. 1943] (the “Confirmation Order”);

WHEREAS, this Agreement, including all exhibits hereto, is the “Claimant Trust
Agreement” described in the Plan and shall be executed on or before the Effective Date in order
to facilitate implementation of the Plan; and

WHEREAS, pursuant to the Plan and Confirmation Order, the Claimant Trust Assets are
to be transferred to the Claimant Trust (each as defined herein) created and evidenced by this
Agreement so that (i) the Claimant Trust Assets can be held in a trust for the benefit of the Claimant
Trust Beneficiaries entitled thereto in accordance with Treasury Regulation Section 301.7701-4(d)
for the objectives and purposes set forth herein and in the Plan; (ii) the Claimant Trust Assets can
be monetized; (iii) the Claimant Trust will transfer Estate Claims to the Litigation Sub-Trust to be
prosecuted, settled, abandoned, or resolved as may be determined by the Litigation Trustee in
accordance with the terms of the Litigation Sub-Trust Agreement, for the benefit of the Claimant
Trust; (iv) proceeds of the Claimant Trust Assets, including Estate Claims, may be distributed to
the Claimant Trust Beneficiaries? in accordance with the Plan; (v) the Claimant Trustee can resolve

! Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the Plan.
The confirmed Plan included certain amendments filed on February 1, 2021. See Debtor’s Notice of Filing of Plan
Supplement to the Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. (as Modified),
Docket No. 1875, Exh. B.

2 For the avoidance of doubt, and as set forth in the Plan, Holders of Class A Limited Partnership Interests and Class
B/C Limited Partnership Interests will be Claimant Trust Beneficiaries only upon certification by the Claimant Trustee
that the Holders of such Claims have been paid indefeasibly in full plus, to the extent applicable, post-petition interest
in accordance with the terms and conditions set forth herein and in the Plan.

DOCS_NY:43843.3 36027/002

000924™



Case 19c34@525j0999Docl3d@5+ientFddd 08/24¢22 0CEntEratt (BlRd/22/16/2835 Desc
Case 3:24-cv-01531-X  DocumerE2QiiSt A Filrddi8RGI20 Page 25 of 243  PagelD 1107

Disputed Claims as set forth herein and in the Plan; and (vi) administrative services relating to the
activities of the Claimant Trust and relating to the implementation of the Plan can be performed
by the Claimant Trustee.

DECLARATION OF TRUST

NOW, THEREFORE, in order to declare the terms and conditions hereof, and in
consideration of the premises and mutual agreements herein contained, the confirmation of the
Plan and of other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the Debtor, the Claimant Trustee, and the Delaware Trustee have executed this
Agreement for the benefit of the Claimant Trust Beneficiaries entitled to share in the Claimant
Trust Assets and, at the direction of such Claimant Trust Beneficiaries as provided for in the Plan.

TO HAVE AND TO HOLD unto the Claimant Trustee and his successors or assigns in
trust, under and subject to the terms and conditions set forth herein and for the benefit of the
Claimant Trust Beneficiaries, and for the performance of and compliance with the terms hereof
and of the Plan; provided, however, that upon termination of the Claimant Trust in accordance
with Article IX hereof, this Claimant Trust Agreement shall cease, terminate, and be of no further
force and effect, unless otherwise specifically provided for herein.

IT IS FURTHER COVENANTED AND DECLARED that the Claimant Trust Assets are
to be strictly held and applied by the Claimant Trustee subject to the specific terms set forth below.

ARTICILIE L
DEFINITION AND TERMS

1.1 Certain Definitions. Unless the context shall otherwise require and except as
contained in this Section 1.1 or as otherwise defined herein, the capitalized terms used herein shall
have the respective meanings assigned thereto in the “Definitions,” Section 1.1 of the Plan or if
not defined therein, shall have the meanings assigned thereto in the applicable Section of the Plan.
For all purposes of this Agreement, the following terms shall have the following meanings:

(a) “Acis” means collectively, Acis Capital Management, L.P. and Acis Capital
Management GP, LLP.

(b) “Bankruptcy Court” has the meaning set forth in the Recitals hereof.

(©) “Cause” means (i) a Person’s willful failure to perform his material duties
hereunder (which material duties shall include, without limitation, with respect to a Member, or to
the extent applicable, the Claimant Trustee, regular attendance at regularly scheduled meetings of
the Oversight Board), which is not remedied within 30 days of notice; (ii) a Person’s commission
of an act of fraud, theft, or embezzlement during the performance of his or her duties hereunder;
(ii1) a Person’s conviction of a felony (other than a felony that does not involve fraud, theft,
embezzlement, or jail time) with all appeals having been exhausted or appeal periods lapsed; or
(iv) a Person’s gross negligence, bad faith, willful misconduct, or knowing violation of law in the
performance of his or her duties hereunder.

(d) “Claimant Trust Agreement” means this Agreement.
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(e) “Claimant Trustee” means James P. Seery, Jr., as the initial “Claimant
Trustee” hereunder and as defined in the Plan, and any successor Claimant Trustee that may be
appointed pursuant to the terms of this Agreement.

) “Claimant Trust” means the “Highland Claimant Trust” established in
accordance with the Delaware Statutory Trust Act and Treasury Regulation Section 301.7701-4(d)
pursuant to this Agreement.

(2) “Claimant Trust Assets” means (i) other than the Reorganized Debtor
Assets (which are expressly excluded from this definition), all other Assets of the Estate, including,
but not limited to, all Causes of Action, Available Cash, any proceeds realized or received from
such Assets, all rights of setoff, recoupment, and other defenses with respect, relating to, or arising
from such Assets, (ii) any Assets transferred by the Reorganized Debtor to the Claimant Trust on
or after the Effective Date, (iii) the limited partnership interests in the Reorganized Debtor, and
(iv) the ownership interests in New GP LLC. For the avoidance of doubt, any Causes of Action
that, for any reason, are not capable of being transferred to the Claimant Trust shall constitute
Reorganized Debtor Assets.

(h) “Claimant Trust Beneficiaries” means the Holders of Allowed General
Unsecured Claims, Holders of Allowed Subordinated Claims, and, only upon certification by the
Claimant Trustee that the Holders of such Claims have been paid indefeasibly in full plus, to the
extent applicable, post-petition interest at the federal judgment rate in accordance with the terms
and conditions set forth herein, Holders of Allowed Class B/C Limited Partnership Interests, and
Holders of Allowed Class A Limited Partnership Interests.

(1) “Claimant Trust Expense Cash Reserve” means $[¢] million in Cash to be
funded pursuant to the Plan into a bank account of the Claimant Trust on or before the Effective
Date for the purpose of paying Claimant Trust Expenses in accordance herewith.

() “Claimant Trust Expenses” means the costs, expenses, liabilities and
obligations incurred by the Claimant Trust and/or the Claimant Trustee in administering and
conducting the affairs of the Claimant Trust, and otherwise carrying out the terms of the Claimant
Trust and the Plan on behalf of the Claimant Trust, including without any limitation, any taxes
owed by the Claimant Trust, and the fees and expenses of the Claimant Trustee and professional
persons retained by the Claimant Trust or Claimant Trustee in accordance with this Agreement.

(k) “Committee Member” means a Member who is/was also a member of the
Creditors’ Committee.

) “Conflicted Member” has the meaning set forth in Section 4.6(c) hereof.

(m)  “Contingent Trust Interests” means the contingent interests in the Claimant
Trust to be distributed to Holders of Class A Limited Partnership Interests and Class B/C Limited
Partnership Interests in accordance with the Plan.

(n) “Creditors’ Committee” means the Official Committee of Unsecured
Creditors appointed pursuant to section 1102 of the Bankruptcy Code in the Chapter 11 Case,
comprised of Acis, Meta-e Discovery, the Redeemer Committee and UBS.

3

DOCS_NY:43843.3 36027/002

000926 .



Case 19c34@5254(0999DocBa@5vientFddd 08/2¢¢22 0ZEntErate (BlIRd/22/16/2835 Desc
Case 3:24-cv-01531-X  DocumerE2QiSt A Filrdi8BGI20 Page 27 of 243  PagelD 1109

(0) “Delaware Statutory Trust Act” means the Delaware Statutory Trust Act 12
Del C. §3801, et seq. as amended from time to time.

(p) “Delaware Trustee” has the meaning set forth in the introduction hereof.

(q) “Disability” means as a result of the Claimant Trustee’s or a Member’s
incapacity due to physical or mental illness as determined by an accredited physician or
psychologist, as applicable, selected by the Claimant Trustee or the Member, as applicable, the
Claimant Trustee or such Member has been substantially unable to perform his or her duties
hereunder for three (3) consecutive months or for an aggregate of 180 days during any period of
twelve (12) consecutive months.

(r) “Disinterested Members” has the meaning set forth in Section 4.1 hereof.

(s) “Disputed Claims Reserve” means the reserve account to be opened by the
Claimant Trust on or after the Effective Date and funded in an initial amount determined by the
Claimant Trustee [(in a manner consistent with the Plan and with the consent of a simple majority
of the Oversight Board)] to be sufficient to pay Disputed Claims under the Plan.

(t) “Employees” means the employees of the Debtor set forth in the Plan
Supplement.

(u) “Employee Claims” means any General Unsecured Claim held by an
Employee other than the Claims of the Senior Employees subject to stipulations (provided such
stipulations are executed by any such Senior Employee of the Debtor prior to the Effective Date).

(v) “Estate Claims” has the meaning given to it in Exhibit A to the Notice of
Final Term Sheet [Docket No. 354].

(w)  “Equity Trust Interests” has the meaning given to it in Section 5.1(c) hereof.

(x) “Exchange Act” means the Securities Exchange Act of 1934, as amended.

(y) “General Unsecured Claim Trust Interests” means interests in the Claimant
Trust to be distributed to Holders of Allowed Class 8 General Unsecured Claims (including
Disputed General Unsecured Claims that are subsequently Allowed) in accordance with the Plan.

() “GUC Beneficiaries” means the Claimant Trust Beneficiaries who hold
General Unsecured Claim Trust Interests.

(aa)  “GUC Payment Certification” has the meaning given to it in Section 5.1(¢c)

hereof.

(bb)  “HarbourVest” means, collectively, HarbourVest 2017 Global Fund, L.P.,
HarbourVest 2017 Global AIF L.P., HarbourVest Dover Street IX Investment, L.P., HV
International VIII Secondary L.P., HarbourVest Skew Base AIF L.P., and HarbourVest Partners,
L.P.
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(cc) “Investment Advisers Act” means the Investment Advisers Act of 1940, as

amended.

(dd) “Investment Company Act” means the Investment Company Act of 1940,

as amended.

(ee)  “Litigation Sub-Trust” means the sub-trust created pursuant to the
Litigation Sub-Trust Agreement, which shall hold the Claimant Trust Assets that are Estate Claims
and investigate, litigate, and/or settle the Estate Claims for the benefit of the Claimant Trust.

(ff)  “Litigation Sub-Trust Agreement” means the litigation sub-trust agreement
to be entered into by and between the Claimant Trustee and Litigation Trustee establishing and
setting forth the terms and conditions of the Litigation Sub-Trust and governing the rights and
responsibilities of the Litigation Trustee.

(gg) “Litigation Trustee” means Marc S. Kirschner, and any successor Litigation
Trustee that may be appointed pursuant to the terms of the Litigation Sub-Trust Agreement, who
shall be responsible for investigating, litigating, and settling the Estate Claims for the benefit of
the Claimant Trust in accordance with the terms and conditions set forth in the Litigation Sub-
Trust Agreement.

(hh) “Managed Funds” means Highland Multi-Strategy Credit Fund, L.P.,
Highland Restoration Capital Partners, L.P., and any other investment vehicle managed by the
Debtor pursuant to an Executory Contract assumed pursuant to the Plan; provided, however, that
the Highland Select Equity Fund, L.P. (and its direct and indirect subsidiaries) will not be
considered a Managed Fund for purposes hereof.

(i1) “Material Claims” means the Claims asserted by UBS, Patrick Hagaman
Daugherty, Integrated Financial Associates, Inc., and the Employees.

(4)) “Member” means a Person that is member of the Oversight Board.
(kk)  “New GP LLC” means the general partner of the Reorganized Debtor.

1) “Oversight Board” means the board comprised of five (5) Members
established pursuant to the Plan and Article III of this Agreement to oversee the Claimant Trustee’s
performance of his duties and otherwise serve the functions set forth in this Agreement and those
of the “Claimant Trust Oversight Committee” described in the Plan. Subject to the terms of this
Agreement, the initial Members of the Oversight Board shall be: (i) Eric Felton, as representative
of the Redeemer Committee; (i1) Josh Terry, as representative of Acis; (iii) Elizabeth Kozlowski,
as representative of UBS; (iv) Paul McVoy, as representative of Meta-e Discovery; and (v) David
Pauker.

(mm) “Plan” has the meaning set forth in the Recitals hereof.

(nn)  “Privileges” means the Debtor’s rights, title and interests in and to any
privilege or immunity attaching to any documents or communications (whether written or oral)
associated with any of the Estate Claims or Employee Claims, including, without limitation, to,
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attorney-client privilege and work-product privilege as defined in Rule 502(g) of the Federal Rules
of Evidence; provided, however, that “Privileges” shall not include the work-product privilege of
any non-Employee attorney or attorneys that has not been previously shared with the Debtor or
any of its employees and the work-product privilege shall remain with the non-Employee attorney
or attorneys who created such work product so long as it has not been previously shared with the
Debtor or any of its employees, or otherwise waived.

(00) “PSZJ” means Pachulski Stang Ziehl & Jones LLP.

(pp) “Redeemer Committee” means the Redeemer Committee of the Highland
Crusader Fund.

(qq) “Registrar” has the meaning given to it in Section 5.3(a) hereof.

(rr)  “Reorganized Debtor Assets” means any limited and general partnership
interests held by the Debtor, the management of the Managed Funds and those Causes of Action
(including, without limitation, claims for breach of fiduciary duty), that, for any reason, are not
capable of being transferred to the Claimant Trust. For the avoidance of doubt, “Reorganized
Debtor Assets” includes any partnership interests or shares of Managed Funds held by the Debtor
but does not include the underlying portfolio assets held by the Managed Funds.

(ss)  “Securities Act” means the Securities Act of 1933, as amended.

(tt) “Subordinated Beneficiaries” means the Claimant Trust Beneficiaries who
hold Subordinated Claim Trust Interests.

(uu)  “Subordinated Claim Trust Interests” means the subordinated interests in
the Claimant Trust to be distributed to Holders of Allowed Class 9 Subordinated Claims in
accordance with the Plan.

(vv)  “TIA” means the Trust Indenture Act of 1939, as amended.

(ww) “Trust Interests” means collectively the General Unsecured Claim Trust
Interests, Subordinated Claim Trust Interests, and Equity Trust Interests.

(xx)  “Trust Register” has the meaning given to it in Section 5.4(b) hereof.

(yy) “Trustees” means collectively the Claimant Trustee and Delaware Trustee,
however, it is expressly understood and agreed that the Delaware Trustee shall have none of the
duties or liabilities of the Claimant Trustee.

(zz) “UBS” means collectively UBS Securities LLC and UBS AG London
Branch.

(aaa) “WilmerHale” Wilmer Cutler Pickering Hale & Dorr LLP.

1.2 General Construction. As used in this Agreement, the masculine, feminine and
neuter genders, and the plural and singular numbers shall be deemed to include the others in all
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cases where they would apply. “Includes” and “including” are not limiting and “or” is not
exclusive. References to “Articles,” “Sections” and other subdivisions, unless referring
specifically to the Plan or provisions of the Bankruptcy Code, the Bankruptcy Rules, or other law,
statute or regulation, refer to the corresponding Articles, Sections and other subdivisions of this
Agreement, and the words ‘“herein,” “hereafter” and words of similar import refer to this
Agreement as a whole and not to any particular Article, Section, or subdivision of this Agreement.
Amounts expressed in dollars or following the symbol “$” shall be deemed to be in United States
dollars. References to agreements or instruments shall be deemed to refer to such agreements or
instruments as the same may be amended, supplemented, or otherwise modified in accordance
with the terms thereof.

1.3 Incorporation of the Plan. The Plan is hereby incorporated into this Agreement and
made a part hereof by this reference.

ARTICLE 11,
ESTABLISHMENT OF THE CLAIMANT TRUST

2.1 Creation of Name of Trust.

(a) The Claimant Trust is hereby created as a statutory trust under the Delaware
Statutory Trust Act and shall be called the “Highland Claimant Trust.” The Claimant Trustee shall
be empowered to conduct all business and hold all property constituting the Claimant Trust Assets
in such name in accordance with the terms and conditions set forth herein.

(b) The Trustees shall cause to be executed and filed in the office of the
Secretary of State of the State of Delaware the Certificate of Trust and agree to execute, acting
solely in their capacity as Trustees, such certificates as may from time to time be required under
the Delaware Statutory Trust Act or any other Delaware law.

2.2 Objectives.

(a) The Claimant Trust is established for the purpose of satisfying Allowed
General Unsecured Claims and Allowed Subordinated Claims (and only to the extent provided
herein, Allowed Class A Limited Partnership Interests and Class B/C Limited Partnership
Interests) under the Plan, by monetizing the Claimant Trust Assets transferred to it and making
distributions to the Claimant Trust Beneficiaries. The Claimant Trust shall not continue or engage
in any trade or business except to the extent reasonably necessary to monetize and distribute the
Claimant Trust Assets consistent with this Agreement and the Plan and act as sole member and
manager of New GP LLC. The Claimant Trust shall provide a mechanism for (i) the monetization
of the Claimant Trust Assets and (ii) the distribution of the proceeds thereof, net of all claims,
expenses, charges, liabilities, and obligations of the Claimant Trust, to the Claimant Trust
Beneficiaries in accordance with the Plan. In furtherance of this distribution objective, the
Claimant Trust will, from time to time, prosecute and resolve objections to certain Claims and
Interests as provided herein and in the Plan.

(b) It is intended that the Claimant Trust be classified for federal income tax
purposes as a “liquidating trust” within the meaning of section 301.7701-4(d) of the Treasury
Regulations. In furtherance of this objective, the Claimant Trustee shall, in his business judgment,
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make continuing best efforts to (i) dispose of or monetize the Claimant Trust Assets and resolve
Claims, (i1) make timely distributions, and (iii) not unduly prolong the duration of the Claimant
Trust, in each case in accordance with this Agreement.

2.3 Nature and Purposes of the Claimant Trust.

(a) The Claimant Trust is organized and established as a trust for the purpose
of monetizing the Claimant Trust Assets and making distributions to Claimant Trust Beneficiaries
in a manner consistent with “liquidating trust” status under Treasury Regulation Section 301.7701-
4(d). The Claimant Trust shall retain all rights to commence and pursue all Causes of Action of
the Debtor other than (i) Estate Claims, which shall be assigned to and commenced and pursued
by the Litigation Trustee pursuant to the terms of the Litigation Sub-Trust Agreement, and (ii)
Causes of Action constituting Reorganized Debtor Assets, if any, which shall be commenced and
pursued by the Reorganized Debtor at the direction of the Claimant Trust as sole member of New
GP LLC pursuant to the terms of the Reorganized Limited Partnership Agreement. The Claimant
Trust and Claimant Trustee shall have and retain, and, as applicable, assign and transfer to the
Litigation Sub-Trust and Litigation Trustee, any and all rights, defenses, cross-claims and counter-
claims held by the Debtor with respect to any Claim as of the Petition Date. On and after the date
hereof, in accordance with and subject to the Plan, the Claimant Trustee shall have the authority
to (i) compromise, settle or otherwise resolve, or withdraw any objections to Claims against the
Debtor, provided, however, the Claimant Trustee shall only have the authority to compromise or
settle any Employee Claim with the unanimous consent of the Oversight Board and in the absence
of unanimous consent, any such Employee Claim shall be transferred to the Litigation Sub-Trust
and be litigated, comprised, settled, or otherwise resolved exclusively by the Litigation Trustee
and (ii) compromise, settle, or otherwise resolve any Disputed Claims without approval of the
Bankruptcy Court, which authority may be shared with or transferred to the Litigation Trustee in
accordance with the terms of the Litigation Sub-Trust Agreement. For the avoidance of doubt, the
Claimant Trust, pursuant to section 1123(b)(3)(B) of the Bankruptcy Code and applicable state
trust law, is appointed as the successor-in-interest to, and representative of, the Debtor and its
Estate for the retention, enforcement, settlement, and adjustment of all Claims other than Estate
Claims, the Employee Claims, and those Claims constituting Reorganized Debtor Assets.

(b) The Claimant Trust shall be administered by the Claimant Trustee, in
accordance with this Agreement, for the following purposes:

(1) to manage and monetize the Claimant Trust Assets in an expeditious
but orderly manner with a view towards maximizing value within a reasonable time period;

(i1) to litigate and settle Claims in Class 8 and Class 9 (other than the
Employee Claims, which shall be litigated and/or settled by the Litigation Trustee if the Oversight
Board does not unanimously approve of any proposed settlement of such Employee Claim by the
Claimant Trustee) and any of the Causes of Action included in the Claimant Trust Assets
(including any cross-claims and counter-claims); provided, however, that Estate Claims
transferred to the Litigation Sub-Trust shall be litigated and settled by the Litigation Trustee
pursuant to the terms of the Litigation Sub-Trust Agreement;
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(iii))  to distribute net proceeds of the Claimant Trust Assets to the
Claimant Trust Beneficiaries;

(iv)  to distribute funds from the Disputed Claims Reserve to Holders of
Trust Interests or to the Reorganized Debtor for distribution to Holders of Disputed Claims in each
case in accordance with the Plan from time to time as any such Holder’s Disputed Claim becomes
an Allowed Claim under the Plan;

(V) to distribute funds to the Litigation Sub-Trust at the direction the
Oversight Board;

(vi)  toserve as the limited partner of, and to hold the limited partnership
interests in, the Reorganized Debtor;

(vii) to serve as the sole member and manager of New GP LLC, the
Reorganized Debtor’s general partner;

(viii)) to oversee the management and monetization of the Reorganized
Debtor Assets pursuant to the terms of the Reorganized Limited Partnership Agreement, in its
capacity as the sole member and manager of New GP LLC pursuant to the terms of the New GP
LLC Documents, all with a view toward maximizing value in a reasonable time in a manner
consistent with the Reorganized Debtor’s fiduciary duties as investment adviser to the Managed
Funds; and

(ix)  to perform any other functions and take any other actions provided
for or permitted by this Agreement and the Plan, and in any other agreement executed by the
Claimant Trustee.

2.4 Transfer of Assets and Rights to the Claimant Trust; Litigation Sub-Trust.

(a) On the Effective Date, pursuant to the Plan, the Debtor shall irrevocably
transfer, assign, and deliver, and shall be deemed to have transferred, assigned, and delivered, all
Claimant Trust Assets and related Privileges held by the Debtor to the Claimant Trust free and
clear of all Claims, Interests, Liens, and other encumbrances, and liabilities, except as provided in
the Plan and this Agreement. To the extent certain assets comprising the Claimant Trust Assets,
because of their nature or because such assets will accrue or become transferable subsequent to the
Effective Date, and cannot be transferred to, vested in, and assumed by the Claimant Trust on such
date, such assets shall be considered Reorganized Debtor Assets, which may be subsequently
transferred to the Claimant Trust by the Reorganized Debtor consistent with the terms of the
Reorganized Limited Partnership Agreement after such date.

(b) On or as soon as practicable after the Effective Date, the Claimant Trust
shall irrevocably transfer, assign, and deliver, and shall be deemed to have transferred, assigned,
and delivered, all Estate Claims and related Privileges held by the Claimant Trust to the Litigation
Sub-Trust Trust free and clear of all Claims, Interests, Liens, and other encumbrances, and
liabilities, except as provided in the Plan, this Agreement, and the Litigation Sub-Trust Agreement.
Following the transfer of such Privileges, the Litigation Trustee shall have the power to waive the
Privileges being so assigned and transferred.
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() On or before the Effective Date, and continuing thereafter, the Debtor or
Reorganized Debtor, as applicable, shall provide (i) for the Claimant Trustee’s and Litigation
Trustee’s reasonable access to all records and information in the Debtor’s and Reorganized
Debtor’s possession, custody or control, (ii) that all Privileges related to the Claimant Trust Assets
shall transfer to and vest exclusively in the Claimant Trust (except for those Privileges that will be
transferred and assigned to the Litigation Sub-Trust in respect of the Estate Claims), and (iii)
subject to Section 3.12(c), the Debtor and Reorganized Debtor shall preserve all records and
documents (including all electronic records or documents), including, but not limited to, the
Debtor’s file server, email server, email archiving system, master journal, SharePoint, Oracle E-
Business Suite, Advent Geneva, Siepe database, Bloomberg chat data, and any backups of the
foregoing, until such time as the Claimant Trustee, with the consent of the Oversight Board and,
if pertaining to any of the Estate Claims, the Litigation Trustee, directs the Reorganized Debtor,
as sole member of its general partner, that such records are no longer required to be preserved. For
the purposes of transfer of documents, the Claimant Trust or Litigation Sub-Trust, as applicable,
is an assignee and successor to the Debtor in respect of the Claimant Trust Assets and Estate
Claims, respectively, and shall be treated as such in any review of confidentiality restrictions in
requested documents.

(d) Until the Claimant Trust terminates pursuant to the terms hereof, legal title
to the Claimant Trust Assets (other than Estate Claims) and all property contained therein shall be
vested at all times in the Claimant Trust as a separate legal entity, except where applicable law in
any jurisdiction requires title to any part of the Claimant Trust Assets to be vested in the Claimant
Trustee, in which case title shall be deemed to be vested in the Claimant Trustee, solely in his
capacity as Claimant Trustee. For purposes of such jurisdictions, the term Claimant Trust, as used
herein, shall be read to mean the Claimant Trustee.

2.5 Principal Office. The principal office of the Claimant Trust shall be maintained by
the Claimant Trustee at the following address: 100 Crescent Court, Suite 1850, Dallas, Texas
75201.

2.6 Acceptance. The Claimant Trustee accepts the Claimant Trust imposed by this
Agreement and agrees to observe and perform that Claimant Trust, on and subject to the terms and
conditions set forth herein and in the Plan.

2.7 Further Assurances. The Debtor, Reorganized Debtor, and any successors thereof
will, upon reasonable request of the Claimant Trustee, execute, acknowledge and deliver such
further instruments and do such further acts as may be necessary or proper to transfer to the
Claimant Trustee any portion of the Claimant Trust Assets intended to be conveyed hereby and in
the Plan in the form and manner provided for hereby and in the Plan and to vest in the Claimant
Trustee the powers, instruments or funds in trust hereunder.

2.8 Incidents of Ownership. The Claimant Trust Beneficiaries shall be the sole
beneficiaries of the Claimant Trust and the Claimant Trustee shall retain only such incidents of
ownership as are necessary to undertake the actions and transactions authorized herein.
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ARTICLE ITI.
THE TRUSTEES

3.1 Role. In furtherance of and consistent with the purpose of the Claimant Trust, the
Plan, and this Agreement, the Claimant Trustee, subject to the terms and conditions contained
herein, in the Plan, and in the Confirmation Order, shall serve as Claimant Trustee with respect to
the Claimant Trust Assets for the benefit of the Claimant Trust Beneficiaries and maintain,
manage, and take action on behalf of the Claimant Trust.

32 Authority.

(a) In connection with the administration of the Claimant Trust, in addition to
any and all of the powers enumerated elsewhere herein, the Claimant Trustee shall, in an
expeditious but orderly manner, monetize the Claimant Trust Assets, make timely distributions
and not unduly prolong the duration of the Claimant Trust. The Claimant Trustee shall have the
power and authority and is authorized to perform any and all acts necessary and desirable to
accomplish the purposes of this Agreement and the provisions of the Plan and the Confirmation
Order relating to the Claimant Trust, within the bounds of this Agreement, the Plan, the
Confirmation Order, and applicable law. The Claimant Trustee will monetize the Claimant Trust
Assets with a view toward maximizing value in a reasonable time.

(b) The Claimant Trustee, subject to the limitations set forth in Section 3.3 of
this Agreement shall have the right to prosecute, defend, compromise, adjust, arbitrate, abandon,
estimate, or otherwise deal with and settle any and all Claims and Causes of Action that are part
of the Claimant Trust Assets, other than the Estate Claims transferred to the Litigation Sub-Trust,
as the Claimant Trustee determines is in the best interests of the Claimant Trust; provided,
however, that if the Claimant Trustee proposes a settlement of an Employee Claim and does not
obtain unanimous consent of the Oversight Board of such settlement, such Employee Claim shall
be transferred to the Litigation Sub-Trust for the Litigation Trustee to litigate. To the extent that
any action has been taken to prosecute, defend, compromise, adjust, arbitrate, abandon, or
otherwise deal with and settle any such Claims and Causes of Action prior to the Effective Date,
on the Effective Date the Claimant Trustee shall be substituted for the Debtor in connection
therewith in accordance with Rule 25 of the Federal Rules of Civil Procedure, made applicable by
Rule 7025 of the Federal Rules of Bankruptcy Procedure, and the caption with respect to such
pending action shall be changed to the following “[Claimant Trustee], not individually but solely
as Claimant Trustee for the Claimant Trust, et al. v. [Defendant]”.

(©) Subject in all cases to any limitations contained herein, in the Confirmation
Order, or in the Plan, the Claimant Trustee shall have the power and authority to:

(1) solely as required by Section 2.4(d), hold legal title to any and all
rights of the Claimant Trust and Beneficiaries in or arising from the Claimant Trust Assets,
including collecting and receiving any and all money and other property belonging to the Claimant
Trust and the right to vote or exercise any other right with respect to any claim or interest relating
to the Claimant Trust Assets in any case under the Bankruptcy Code and receive any distribution
with respect thereto;
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(i1) open accounts for the Claimant Trust and make distributions of
Claimant Trust Assets in accordance herewith;

(ii1))  as set forth in Section 3.11, exercise and perform the rights, powers,
and duties held by the Debtor with respect to the Claimant Trust Assets (other than Estate Claims),
including the authority under section 1123(b)(3) of the Bankruptcy Code, and shall be deemed to
be acting as a representative of the Debtor’s Estate with respect to the Claimant Trust Assets,
including with respect to the sale, transfer, or other disposition of the Claimant Trust Assets;

(iv)  settle or resolve any Claims in Class 8 and Class 9 other than the
Material Claims and any Equity Interests;

(v) sell or otherwise monetize any publicly-traded asset for which there
is a marketplace and any other assets (other than the Other Assets (as defined below)) valued less
than or equal to $3,000,000 (over a thirty-day period);

(vi)  upon the direction of the Oversight Board, fund the Litigation Sub-
Trust on the Effective Date and as necessary thereafter;

(vii)  exercise and perform the rights, powers, and duties arising from the
Claimant Trust’s role as sole member of New GP LLC, and the role of New GP LLC, as general
partner of the Reorganized Debtor, including the management of the Managed Funds;

(viii) protect and enforce the rights to the Claimant Trust Assets by any
method deemed appropriate, including by judicial proceedings or pursuant to any applicable
bankruptcy, insolvency, moratorium or similar law and general principles of equity;

(ix)  obtain reasonable insurance coverage with respect to any liabilities
and obligations of the Trustees, Litigation Trustee, and the Members of the Oversight Board solely
in their capacities as such, in the form of fiduciary liability insurance, a directors and officers
policy, an errors and omissions policy, or otherwise. The cost of any such insurance shall be a
Claimant Trust Expense and paid by the Claimant Trustee from the Claimant Trust Assets;

(x) without further order of the Bankruptcy Court, but subject to the
terms of this Agreement, employ various consultants, third-party service providers, and other
professionals, including counsel, tax advisors, consultants, brokers, investment bankers, valuation
counselors, and financial advisors, as the Claimant Trustee deems necessary to aid him in fulfilling
his obligations under this Agreement; such consultants, third-party service providers, and other
professionals shall be retained pursuant to whatever fee arrangement the Claimant Trustee deems
appropriate, including contingency fee arrangements and any fees and expenses incurred by such
professionals engaged by the Claimant Trustee shall be Claimant Trust Expenses and paid by the
Claimant Trustee from the Claimant Trust Assets;

(xi)  retain and approve compensation arrangements of an independent
public accounting firm to perform such reviews and/or audits of the financial books and records
of the Claimant Trust as may be required by this Agreement, the Plan, the Confirmation Order,
and applicable laws and as may be reasonably and appropriate in Claimant Trustee’s discretion.
Subject to the foregoing, the Claimant Trustee may commit the Claimant Trust to, and shall pay,
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such independent public accounting firm reasonable compensation for services rendered and
reasonable and documented out-of-pocket expenses incurred, and all such compensation and
reimbursement shall be paid by the Claimant Trustee from Claimant Trust Assets;

(xii) prepare and file (A) tax returns for the Claimant Trust treating the
Claimant Trust as a grantor trust pursuant to Treasury Regulation section 1.671-4(a), (B) an
election pursuant to Treasury Regulation 1.468B-9(c¢) to treat the Disputed Claims Reserve as a
disputed ownership fund, in which case the Claimant Trustee will file federal income tax returns
and pay taxes for the Disputed Claim Reserve as a separate taxable entity, or (C) any periodic or
current reports that may be required under applicable law;

(xiii) prepare and send annually to the Beneficiaries, in accordance with
the tax laws, a separate statement stating a Beneficiary’s interest in the Claimant Trust and its share
of the Claimant Trust’s income, gain, loss, deduction or credit, and to instruct all such Beneficiaries
to report such items on their federal tax returns;

(xiv) to the extent applicable, assert, enforce, release, or waive any
attorney-client communication, attorney work product or other Privilege or defense on behalf of
the Claimant Trust (including as to any Privilege that the Debtor held prior to the Effective Date),
including to provide any information to insurance carriers that the Claimant Trustee deems
necessary to utilize applicable insurance coverage for any Claim or Claims;

(xv)  subject to Section 3.4, invest the proceeds of the Claimant Trust
Assets and all income earned by the Claimant Trust, pending any distributions in short-term
certificates of deposit, in banks or other savings institutions, or other temporary, liquid
investments, such as Treasury bills;

(xvi) request any appropriate tax determination with respect to the
Claimant Trust, including a determination pursuant to section 505 of the Bankruptcy Code;

(xvii) take or refrain from taking any and all actions the Claimant Trustee
reasonably deems necessary for the continuation, protection, and maximization of the value of the
Claimant Trust Assets consistent with purposes hereof;

(xviii) take all steps and execute all instruments and documents necessary
to effectuate the purpose of the Claimant Trust and the activities contemplated herein and in the
Confirmation Order and the Plan, and take all actions necessary to comply with the Confirmation
Order, the Plan, and this Agreement and the obligations thereunder and hereunder;

(xix) exercise such other powers and authority as may be vested in or
assumed by the Claimant Trustee by any Final Order;

(xx) evaluate and determine strategy with respect to the Claimant Trust
Assets, and hold, pursue, prosecute, adjust, arbitrate, compromise, release, settle or abandon the
Claimant Trust Assets on behalf of the Claimant Trust; and

(xx1) with respect to the Claimant Trust Beneficiaries, perform all duties
and functions of the Distribution Agent as set forth in the Plan, including distributing Cash from
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the Disputed Claims Reserve, solely on account of Disputed Class 1 through Class 7 Claims that
were Disputed as of the Effective Date, but become Allowed, to the Reorganization Debtor such
that the Reorganized Debtor can satisfy its duties and functions as Distribution Agent with respect
to Claims in Class 1 through Class 7 (the foregoing subparagraphs (i)-(xxi) being collectively, the
“Authorized Acts”).

(d) The Claimant Trustee and the Oversight Committee will enter into an
agreement as soon as practicable after the Effective Date concerning the Claimant Trustee’s
authority with respect to certain other assets, including certain portfolio company assets (the
“Other Assets”™).

(e) The Claimant Trustee has the power and authority to act as trustee of the
Claimant Trust and perform the Authorized Acts through the date such Claimant Trustee resigns,
is removed, or is otherwise unable to serve for any reason.

3.3 Limitation of Authority.

(a) Notwithstanding anything herein to the contrary, the Claimant Trust and the
Claimant Trustee shall not (i) be authorized to engage in any trade or business, (ii) take any actions
inconsistent with the management of the Claimant Trust Assets as are required or contemplated by
applicable law, the Confirmation Order, the Plan, and this Agreement, (iii) take any action in
contravention of the Confirmation Order, the Plan, or this Agreement, or (iv) cause New GP LLC
to cause the Reorganized Debtor to take any action in contravention of the Plan, Plan Documents
or the Confirmation Order.

(b) Notwithstanding anything herein to the contrary, and in no way limiting the
terms of the Plan, the Claimant Trustee must receive the consent by vote of a simple majority of
the Oversight Board pursuant to the notice and quorum requirements set forth in Section 4.5 herein,
in order to:

(1) terminate or extend the term of the Claimant Trust;

(i)  prosecute, litigate, settle or otherwise resolve any of the Material
Claims;

(i)  except otherwise set forth herein, sell or otherwise monetize any
assets that are not Other Assets, including Reorganized Debtor Assets (other than with respect to
the Managed Funds), that are valued greater than $3,000,000 (over a thirty-day period);

(iv)  except for cash distributions made in accordance with the terms of
this Agreement, make any cash distributions to Claimant Trust Beneficiaries in accordance with
Article IV of the Plan;

(V) except for any distributions made in accordance with the terms of
this Agreement, make any distributions from the Disputed Claims Reserve to Holders of Disputed
Claims after such time that such Holder’s Claim becomes an Allowed Claim under the Plan,;
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(vi) reserve or retain any cash or cash equivalents in an amount
reasonably necessary to meet claims and contingent liabilities (including Disputed Claims and any
indemnification obligations that may arise under Section 8.2 of this Agreement), to maintain the
value of the Claimant Trust Assets, or to fund ongoing operations and administration of the
Litigation Sub-Trust;

(vil)  borrow as may be necessary to fund activities of the Claimant Trust;

(viii) determine whether the conditions under Section 5.1(c) of this
Agreement have been satisfied such that a certification should be filed with the Bankruptcy Court;

(ix)  invest the Claimant Trust Assets, proceeds thereof, or any income
earned by the Claimant Trust (for the avoidance of doubt, this shall not apply to investment
decisions made by the Reorganized Debtor or its subsidiaries solely with respect to Managed
Funds);

(x) change the compensation of the Claimant Trustee;

(xi)  subject to ARTICLE X, make structural changes to the Claimant
Trust or take other actions to minimize any tax on the Claimant Trust Assets; and

(xil) retain counsel, experts, advisors, or any other professionals;
provided, however, the Claimant Trustee shall not be required to obtain the consent of the
Oversight Board for the retention of (i) PSZJ, WilmerHale, or Development Specialists, Inc. and
(i1) any other professional whose expected fees and expenses are estimated at less than or equal to
$200,000.

(©) [Reserved.]

3.4  Investment of Cash. The right and power of the Claimant Trustee to invest the
Claimant Trust Assets, the proceeds thereof, or any income earned by the Claimant Trust, with
majority approval of the Oversight Board, shall be limited to the right and power to invest in such
Claimant Trust Assets only in Cash and U.S. Government securities as defined in section 29(a)(16)
of the Investment Company Act; provided, however that (a) the scope of any such permissible
investments shall be further limited to include only those investments that a “liquidating trust”
within the meaning of Treasury Regulation Section 301.7701-4(d), may be permitted to hold,
pursuant to the Treasury Regulations, or any modification in the Internal Revenue Service (“IRS”)
guidelines, whether set forth in IRS rulings, other IRS pronouncements, or otherwise, (b) the
Claimant Trustee may retain any Claimant Trust Assets received that are not Cash only for so long
as may be required for the prompt and orderly monetization or other disposition of such assets,
and (c) the Claimant Trustee may expend the assets of the Claimant Trust (i) as reasonably
necessary to meet contingent liabilities (including indemnification and similar obligations) and
maintain the value of the assets of the Claimant Trust during the pendency of this Claimant Trust,
(i1) to pay Claimant Trust Expenses (including, but not limited to, any taxes imposed on the
Claimant Trust and reasonable attorneys’ fees and expenses in connection with litigation), and (iii)
to satisfy other liabilities incurred or assumed by the Claimant Trust (or to which the assets are
otherwise subject) in accordance with the Plan or this Agreement).
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3.5 Binding Nature of Actions. All actions taken and determinations made by the
Claimant Trustee in accordance with the provisions of this Agreement shall be final and binding
upon any and all Beneficiaries.

3.6 Term of Service. The Claimant Trustee shall serve as the Claimant Trustee for the
duration of the Claimant Trust, subject to death, resignation or removal.

3.7 Resignation. The Claimant Trustee may resign as Claimant Trustee of the Claimant
Trust by an instrument in writing delivered to the Bankruptcy Court and Oversight Board at least
thirty (30) days before the proposed effective date of resignation. The Claimant Trustee shall
continue to serve as Claimant Trustee after delivery of the Claimant Trustee’s resignation until the
proposed effective date of such resignation, unless the Claimant Trustee and a simple majority of
the Oversight Board consent to an earlier effective date, which earlier effective date shall be no
earlier than the date of appointment of a successor Claimant Trustee in accordance with Section 3.9
hereof becomes effective.

3.8 Removal.

(a) The Claimant Trustee may be removed by a simple majority vote of the
Oversight Board for Cause for Cause immediately upon notice thereof, or without Cause upon 60
days’ prior written notice. Upon the removal of the Claimant Trustee pursuant hereto, the Claimant
Trustee will resign, or be deemed to have resigned, from any role or position he or she may have
at New GP LLC or the Reorganized Debtor effective upon the expiration of the foregoing 60 day
period unless the Claimant Trustee and a simple majority of the Oversight Board agree otherwise.

(b) To the extent there is any dispute regarding the removal of a Claimant
Trustee (including any dispute relating to any compensation or expense reimbursement due under
this Agreement) the Bankruptcy Court shall retain jurisdiction to consider and adjudicate such
dispute. Notwithstanding the foregoing, the Claimant Trustee will continue to serve as the
Claimant Trustee after his removal until the earlier of (i) the time when a successor Claimant
Trustee will become effective in accordance with Section 3.9 of this Agreement or (ii) such date
as the Bankruptcy Court otherwise orders.

39 Appointment of Successor.

(a) Appointment of Successor. In the event of a vacancy by reason of the death
or Disability (in the case of a Claimant Trustee that is a natural person), dissolution (in the case of
a Claimant Trustee that is not a natural person), or removal of the Claimant Trustee, or prospective
vacancy by reason of resignation, a successor Claimant Trustee shall be selected by a simple
majority vote of the Oversight Board. If Members of the Oversight Board are unable to secure a
majority vote, the Bankruptcy Court will determine the successor Claimant Trustee on motion of
the Members. If a final decree has been entered closing the Chapter 11 Case, the Claimant Trustee
may seek to reopen the Chapter 11 Case for the limited purpose of determining the successor
Claimant Trustee, and the costs for such motion and costs related to re-opening the Chapter 11
Case shall be paid by the Claimant Trust. The successor Claimant Trustee shall be appointed as
soon as practicable, but in any event no later than sixty (60) days after the occurrence of the
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vacancy or, in the case of resignation, on the effective date of the resignation of the then acting
Claimant Trustee.

(b) Vesting or Rights in Successor Claimant Trustee. Every successor
Claimant Trustee appointed hereunder shall execute, acknowledge, and deliver to the Claimant
Trust, the exiting Claimant Trustee, the Oversight Board, and file with the Bankruptcy Court, an
instrument accepting such appointment subject to the terms and provisions hereof. The successor
Claimant Trustee, without any further act, deed, or conveyance shall become vested with all the
rights, powers, trusts and duties of the exiting Claimant Trustee, except that the successor Claimant
Trustee shall not be liable for the acts or omissions of the retiring Claimant Trustee. In no event
shall the retiring Claimant Trustee be liable for the acts or omissions of the successor Claimant
Trustee.

(©) Interim Claimant Trustee. During any period in which there is a vacancy in
the position of Claimant Trustee, the Oversight Board shall appoint one of its Members to serve
as the interim Claimant Trustee (the “Interim Trustee”) until a successor Claimant Trustee is
appointed pursuant to Section 3.9(a). The Interim Trustee shall be subject to all the terms and
conditions applicable to a Claimant Trustee hereunder. Such Interim Trustee shall not be limited
in any manner from exercising any rights or powers as a Member of the Oversight Board merely
by such Person’s appointment as Interim Trustee.

3.10 Continuance of Claimant Trust. The death, resignation, or removal of the Claimant
Trustee shall not operate to terminate the Claimant Trust created by this Agreement or to revoke
any existing agency (other than any agency of the Claimant Trustee as the Claimant Trustee)
created pursuant to the terms of this Agreement or invalidate any action taken by the Claimant
Trustee. In the event of the resignation or removal of the Claimant Trustee, the Claimant Trustee
shall promptly (i) execute and deliver, by the effective date of resignation or removal, such
documents, instruments, records, and other writings as may be reasonably requested by his
successor to effect termination of the exiting Claimant Trustee’s capacity under this Agreement
and the conveyance of the Claimant Trust Assets then held by the exiting Claimant Trustee to the
successor Claimant Trustee; (ii) deliver to the successor Claimant Trustee all non-privileged
documents, instruments, records, and other writings relating to the Claimant Trust as may be in
the possession or under the control of the exiting Claimant Trustee, provided, the exiting Claimant
Trustee shall have the right to make and retain copies of such documents, instruments, records and
other writings delivered to the successor Claimant Trustee and the cost of making such copies shall
be a Claimant Trust Expense to be paid by the Claimant Trust; and (iii) otherwise assist and
cooperate in effecting the assumption of the exiting Claimant Trustee’s obligations and functions
by his successor, provided the fees and expenses of such assistance and cooperation shall be paid
to the exiting Claimant Trustee by the Claimant Trust. The exiting Claimant Trustee shall
irrevocably appoint the successor Claimant Trustee as his attorney-in-fact and agent with full
power of substitution for it and its name, place and stead to do any and all acts that such exiting
Claimant Trustee is obligated to perform under this Section 3.10.

3.11 Claimant Trustee as “Estate Representative”. The Claimant Trustee will be the
exclusive trustee of the Claimant Trust Assets for purposes of 31 U.S.C. § 3713(b) and 26 U.S.C.
§ 6012(b)(3), as well as the representative of the Estate appointed pursuant to section
1123(b)(3)(B) of the Bankruptcy Code (the “Estate Representative”) with respect to the Claimant

17

DOCS_NY:43843.3 36027/002

000940™ 4



Case 19c34@525j0999Docl3d@5+entFddd 08/24¢22 16EntEratd (BlRd/22/16/2835 Desc
Case 3:24-cv-01531-X  Documei®ibR A FiRat)@90240 Page 41 of 243  PagelD 1123

Trust Assets, with all rights and powers attendant thereto, in addition to all rights and powers
granted in the Plan and in this Agreement; provided that all rights and powers as representative of
the Estate pursuant to section 1123(b)(3)(B) shall be transferred to the Litigation Trustee in respect
of the Estate Claims and the Employee Claims. The Claimant Trustee will be the successor-in-
interest to the Debtor with respect to any action pertaining to the Claimant Trust Assets, which
was or could have been commenced by the Debtor prior to the Effective Date, except as otherwise
provided in the Plan or Confirmation Order. All actions, claims, rights or interest constituting
Claimant Trust Assets are preserved and retained and may be enforced, or assignable to the
Litigation Sub-Trust, by the Claimant Trustee as an Estate Representative.

3.12 Books and Records.

(a) The Claimant Trustee shall maintain in respect of the Claimant Trust and
the Claimant Trust Beneficiaries books and records reflecting Claimant Trust Assets in its
possession and the income of the Claimant Trust and payment of expenses, liabilities, and claims
against or assumed by the Claimant Trust in such detail and for such period of time as may be
necessary to enable it to make full and proper accounting in respect thereof. Such books and
records shall be maintained as reasonably necessary to facilitate compliance with the tax reporting
requirements of the Claimant Trust and the requirements of Article VII herein. Except as otherwise
provided herein, nothing in this Agreement requires the Claimant Trustee to file any accounting
or seek approval of any court with respect to the administration of the Claimant Trust, or as a
condition for managing any payment or distribution out of the Claimant Trust Assets.

(b) The Claimant Trustee shall provide quarterly reporting to the Oversight
Board and Claimant Trust Beneficiaries of (i) the status of the Claimant Trust Assets, (ii) the
balance of Cash held by the Claimant Trust (including in each of the Claimant Trust Expense
Reserve and Disputed Claim Reserve), (iii) the determination and any re-determination, as
applicable, of the total amount allocated to the Disputed Claim Reserve, (iv) the status of Disputed
Claims and any resolutions thereof, (v) the status of any litigation, including the pursuit of the
Causes of Action, (vi) the Reorganized Debtor’s performance, and (vii) operating expenses;
provided, however, that the Claimant Trustee may, with respect to any Member of the Oversight
Board or Claimant Trust Beneficiary, redact any portion of such reports that relate to such Entity’s
Claim or Equity Interest, as applicable and any reporting provided to Claimant Trust Beneficiaries
may be subject to such Claimant Trust Beneficiary’s agreement to maintain confidentiality with
respect to any non-public information.

(©) The Claimant Trustee may dispose some or all of the books and records
maintained by the Claimant Trustee at the later of (i) such time as the Claimant Trustee determines,
with the unanimous consent of the Oversight Board, that the continued possession or maintenance
of such books and records is no longer necessary for the benefit of the Claimant Trust, or (ii) upon
the termination and winding up of the Claimant Trust under Article IX of this Agreement;
provided, however, the Claimant Trustee shall not dispose of any books and records related to the
Estate Claims or Employee Claims without the consent of the Litigation Trustee. Notwithstanding
the foregoing, the Claimant Trustee shall cause the Reorganized Debtor and its subsidiaries to
retain such books and records, and for such periods, as are required to be retained pursuant to
Section 204-2 of the Investment Advisers Act or any other applicable laws, rules, or regulations.
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3.13 Compensation and Reimbursement: Engagement of Professionals.

(a) Compensation and Expenses.

(1) Compensation. As compensation for any services rendered by the
Claimant Trustee in connection with this Agreement, the Claimant Trustee shall receive
compensation of $150,000 per month (the “Base Salary”). Within the first forty-five days
following the Confirmation Date, the Claimant Trustee, on the one hand, and the Committee, if
prior to the Effective Date, or the Oversight Board, if on or after the Effective Date, on the other,
will negotiate go-forward compensation for the Claimant Trustee which will include (a) the Base
Salary, (b) a success fee, and (c) severance.

(i1) Expense Reimbursements. All reasonable out-of-pocket expenses
of the Claimant Trustee in the performance of his or her duties hereunder, shall be reimbursed as
Claimant Trust Expenses paid by the Claimant Trust.

(b) Professionals.

(1) Engagement of Professionals. The Claimant Trustee shall engage
professionals from time to time in conjunction with the services provided hereunder. The Claimant
Trustee’s engagement of such professionals shall be approved by a majority of the Oversight Board
as set forth in Section 3.3(b) hereof.

(i1) Fees and Expenses of Professionals. The Claimant Trustee shall pay
the reasonable fees and expenses of any retained professionals as Claimant Trust Expenses.

3.14 Reliance by Claimant Trustee. Except as otherwise provided herein, the Claimant
Trustee may rely, and shall be fully protected in acting or refraining from acting, on any resolution,
statement, certificate, instrument, opinion, report, notice, request, consent, order or other
instrument or document that the Claimant Trustee has no reason to believe to be other than genuine
and to have been signed or presented by the proper party or parties or, in the case of facsimiles, to
have been sent by the proper party or parties, and the Claimant Trustee may conclusively rely as
to the truth of the statements and correctness of the opinions or direction expressed therein. The
Claimant Trustee may consult with counsel and other professionals, and any advice of such counsel
or other professionals shall constitute full and complete authorization and protection in respect of
any action taken or not taken by the Claimant Trustee in accordance therewith. The Claimant
Trustee shall have the right at any time to seek instructions from the Bankruptcy Court, or any
other court of competent jurisdiction concerning the Claimant Trust Assets, this Agreement, the
Plan, or any other document executed in connection therewith, and any such instructions given
shall be full and complete authorization in respect of any action taken or not taken by the Claimant
Trustee in accordance therewith. The Claimant Trust shall have the right to seek Orders from the
Bankruptcy Court as set forth in Article IX of the Plan.

3.15 Commingling of Claimant Trust Assets. The Claimant Trustee shall not commingle
any of the Claimant Trust Assets with his or her own property or the property of any other Person.
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3.16 Delaware Trustee.

(a) The Delaware Trustee shall have the limited power and authority, and is
hereby authorized and empowered, to (i) accept legal process served on the Claimant Trust in the
State of Delaware; and (ii) execute any certificates that are required to be executed under the
Delaware Statutory Trust Act and file such certificates in the office of the Secretary of State of the
State of Delaware, and take such action or refrain from taking such action under this Agreement,
in either case as may be directed in a writing delivered to the Delaware Trustee by the Claimant
Trustee and upon which the Delaware Trustee shall be entitled to conclusively and exclusively
rely; provided, however, that the Delaware Trustee shall not be required to take or to refrain from
taking any such action if the Delaware Trustee shall believe, or shall have been advised by counsel,
that such performance is likely to involve the Delaware Trustee in personal liability or to result in
personal liability to the Delaware Trustee, or is contrary to the terms of this Agreement or of any
document contemplated hereby to which the Claimant Trust or the Delaware Trustee is or becomes
a party or is otherwise contrary to law. The Parties agree not to instruct the Delaware Trustee to
take any action or to refrain from taking any action that is contrary to the terms of this Agreement
or of any document contemplated hereby to which the Claimant Trust or the Delaware Trustee is
or becomes party or that is otherwise contrary to law. Other than as expressly provided for in this
Agreement, the Delaware Trustee shall have no duty or power to take any action for or on behalf
of the Claimant Trust. For the avoidance of doubt, the Delaware Trustee will only have such rights
and obligations as expressly provided by reference to the Delaware Trustee hereunder. The
Delaware Trustee shall not be entitled to exercise any powers, nor shall the Delaware Trustee have
any of the duties and responsibilities, of the Claimant Trustee set forth herein. The Delaware
Trustee shall be one of the trustees of the Claimant Trust for the sole and limited purpose of
fulfilling the requirements of Section 3807 of the Delaware Statutory Trust Act and for taking such
actions as are required to be taken by a Delaware Trustee under the Delaware Statutory Trust Act.
The duties (including fiduciary duties), liabilities and obligations of the Delaware Trustee shall be
limited to those expressly set forth in this Section 3.16 and there shall be no other duties (including
fiduciary duties) or obligations, express or implied, at law or in equity, of the Delaware Trustee.
To the extent that, at law or in equity, the Delaware Trustee has duties (including fiduciary duties)
and liabilities relating thereto to the Claimant Trust, the other parties hereto or any beneficiary of
the Claimant Trust, it is hereby understood and agreed by the other parties hereto that such duties
and liabilities are replaced by the duties and liabilities of the Delaware Trustee expressly set forth
in this Agreement.

(b) The Delaware Trustee shall serve until such time as the Claimant Trustee
removes the Delaware Trustee or the Delaware Trustee resigns and a successor Delaware Trustee
is appointed by the Claimant Trustee in accordance with the terms hereof. The Delaware Trustee
may resign at any time upon the giving of at least thirty (30) days’ advance written notice to the
Claimant Trustee; provided, that such resignation shall not become effective unless and until a
successor Delaware Trustee shall have been appointed by the Claimant Trustee in accordance with
the terms hereof. If the Claimant Trustee does not act within such thirty (30) day period, the
Delaware Trustee may apply to the Court of Chancery of the State of Delaware for the appointment
of a successor Delaware Trustee.

(©) Upon the resignation or removal of the Delaware Trustee, the Claimant
Trustee shall appoint a successor Delaware Trustee by delivering a written instrument to the
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outgoing Delaware Trustee. Any successor Delaware Trustee must satisfy the requirements of
Section 3807 of the Delaware Statutory Trust Act. Any resignation or removal of the Delaware
Trustee and appointment of a successor Delaware Trustee shall not become effective until a written
acceptance of appointment is delivered by the successor Delaware Trustee to the outgoing
Delaware Trustee and the Claimant Trustee and any undisputed fees, expenses and indemnity due
to the outgoing Delaware Trustee are paid. Following compliance with the preceding sentence,
the successor Delaware Trustee shall become fully vested with all of the rights, powers, duties and
obligations of the outgoing Delaware Trustee under this Agreement, with like effect as if originally
named as Delaware Trustee, and the outgoing Delaware Trustee shall be discharged of its duties
and obligations under this Agreement.

(d) The Delaware Trustee shall be paid such compensation as agreed to
pursuant to a separate fee agreement. The Claimant Trust shall promptly advance and reimburse
the Delaware Trustee for all reasonable out-of-pocket costs and expenses (including reasonable
legal fees and expenses) incurred by the Delaware Trustee in connection with the performance of
its duties hereunder.

(e) WTNA shall not be responsible or liable for any failure or delay in the
performance of its obligations under this Agreement arising out of or caused, directly or indirectly,
by circumstances beyond its control, including without limitation, any act or provision of any
present or future law or regulation or governmental authority; acts of God; earthquakes; fires;
floods; wars; terrorism; civil or military disturbances; sabotage; epidemics; riots; interruptions,
loss or malfunctions of utilities, computer (hardware or software) or communications service;
accidents; labor disputes; acts of civil or military authority or governmental actions; or the
unavailability of the Federal Reserve Bank wire or telex or other wire or communication facility.

® Any corporation or association into which WTNA may be converted or
merged, or with which it may be consolidated, or to which it may sell or transfer all or substantially
all of its corporate trust business and assets as a whole or substantially as a whole, or any
corporation or association resulting from any such conversion, sale, merger, consolidation or
transfer to which the Delaware Trustee is a party, will be and become the successor Delaware
Trustee under this Agreement and will have and succeed to the rights, powers, duties, immunities
and privileges as its predecessor, without the execution or filing of any instrument or paper or the
performance of any further act.

ARTICLE 1V.
THE OVERSIGHT BOARD

4.1 Oversight Board Members. The Oversight Board will be comprised of five (5)
Members appointed to serve as the board of managers of the Claimant Trust, at least two (2) of
which shall be disinterested Members selected by the Creditors’ Committee (such disinterested
members, the “Disinterested Members”). The initial Members of the Oversight Board will be
representatives of Acis, the Redeemer Committee, Meta-e Discovery, UBS, and David Pauker.
David Pauker and Paul McVoy, the representative of Meta-e Discovery, shall serve as the initial
Disinterested Board Members; provided, however, that if the Plan is confirmed with the
Convenience Class or any other convenience class supported by the Creditors’ Committee, Meta-
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E Discovery and its representative will resign on the Effective Date or as soon as practicable
thereafter and be replaced in accordance with Section 4.10 hereof..

4.2 Authority and Responsibilities.

(a) The Oversight Board shall, as and when requested by either of the Claimant
Trustee and Litigation Trustee, or when the Members otherwise deem it to be appropriate or as is
otherwise required under the Plan, the Confirmation Order, or this Agreement, consult with and
advise the Claimant Trustee and Litigation Trustee as to the administration and management of
the Claimant Trust and the Litigation Sub-Trust, as applicable, in accordance with the Plan, the
Confirmation Order, this Agreement, and Litigation Sub-Trust Agreement (as applicable) and shall
have the other responsibilities and powers as set forth herein. As set forth in the Plan, the
Confirmation Order, and herein, the Oversight Board shall have the authority and responsibility to
oversee, review, and govern the activities of the Claimant Trust, including the Litigation Sub-
Trust, and the performance of the Claimant Trustee and Litigation Trustee, and shall have the
authority to remove the Claimant Trustee in accordance with Section 3.8 hereof or the Litigation
Trustee in accordance with the terms of the Litigation Sub-Trust Agreement; provided, however,
that the Oversight Board may not direct either Claimant Trustee and Litigation Trustee to act
inconsistently with their respective duties under this Agreement (including without limitation as
set in Section 4.2(e) below), the Litigation Sub-Trust Agreement, the Plan, the Confirmation
Order, or applicable law.

(b) The Oversight Board shall also (i) monitor and oversee the administration
of the Claimant Trust and the Claimant Trustee’s performance of his or her responsibilities under
this Agreement, (i1) as more fully set forth in the Litigation Sub-Trust Agreement, approve funding
to the Litigation Sub-Trust, monitor and oversee the administration of the Litigation Sub-Trust and
the Litigation Trustee’s performance of his responsibilities under the Litigation Sub-Trust
Agreement, and (iii) perform such other tasks as are set forth herein, in the Litigation Sub-Trust
Agreement, and in the Plan.

(©) The Claimant Trustee shall consult with and provide information to the
Oversight Board in accordance with and pursuant to the terms of the Plan, the Confirmation Order,
and this Agreement to enable the Oversight Board to meet its obligations hereunder.

(d) Notwithstanding any provision of this Agreement to the contrary, the
Claimant Trustee shall not be required to (i) obtain the approval of any action by the Oversight
Board to the extent that the Claimant Trustee, in good faith, reasonably determines, based on the
advice of legal counsel, that such action is required to be taken by applicable law, the Plan, the
Confirmation Order, or this Agreement or (ii) follow the directions of the Oversight Board to take
any action the extent that the Claimant Trustee, in good faith, reasonably determines, based on the
advice of legal counsel, that such action is prohibited by applicable law the Plan, the Confirmation
Order, or this Agreement.

(e) Notwithstanding provision of this Agreement to the contrary, with respect
to the activities of the Reorganized Debtor in its capacity as an investment adviser (and subsidiaries
of the Reorganized Debtor that serve as general partner or in an equivalent capacity) to any
Managed Funds, the Oversight Board shall not make investment decisions or otherwise participate
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in the investment decision making process relating to any such Managed Funds, nor shall the
Oversight Board or any member thereof serve as a fiduciary to any such Managed Funds. It is
agreed and understood that investment decisions made by the Reorganized Debtor (or its
subsidiary entities) with respect to Managed Funds shall be made by the Claimant Trustee in his
capacity as an officer of the Reorganized Debtor and New GP LLC and/or such persons who serve
as investment personnel of the Reorganized Debtor from time to time, and shall be subject to the
fiduciary duties applicable to such entities and persons as investment adviser to such Managed
Funds.

4.3 Fiduciary Duties. The Oversight Board (and each Member in its capacity as such)
shall have fiduciary duties to the Claimant Trust Beneficiaries consistent with the fiduciary duties
that the members of the Creditors” Committee have to unsecured creditors and shall exercise its
responsibilities accordingly; provided, however, that the Oversight Board shall not owe fiduciary
obligations to any Holders of Class A Limited Partnership Interests or Class B/C Limited
Partnership Interests until such Holders become Claimant Trust Beneficiaries in accordance with
Section 5.1(c) hereof; provided, further, that the Oversight Board shall not owe fiduciary
obligations to a Holder of an Equity Trust Interest if such Holder is named as a defendant in any
of the Causes of Action, including Estate Claims, in their capacities as such, it being the intent that
the Oversight Board’s fiduciary duties are to maximize the value of the Claimant Trust Assets,
including the Causes of Action. In all circumstances, the Oversight Board shall act in the best
interests of the Claimant Trust Beneficiaries and in furtherance of the purpose of the Claimant
Trust. Notwithstanding anything to the contrary contained in this Agreement, the foregoing shall
not eliminate the implied contractual covenant of good faith and fair dealing.

4.4  Meetings of the Oversight Board. Meetings of the Oversight Board are to be held
as necessary to ensure the operation of the Claimant Trust but in no event less often than quarterly.
Special meetings of the Oversight Board may be held whenever and wherever called for by the
Claimant Trustee or any Member; provided, however, that notice of any such meeting shall be
duly given in writing no less than 48 hours prior to such meeting (such notice requirement being
subject to any waiver by the Members in the minutes, if any, or other transcript, if any, of
proceedings of the Oversight Board). Unless the Oversight Board decides otherwise (which
decision shall rest in the reasonable discretion of the Oversight Board), the Claimant Trustee, and
each of the Claimant Trustee’s designated advisors may, but are not required to, attend meetings
of the Oversight Board.

4.5 Unanimous Written Consent. Any action required or permitted to be taken by the
Oversight Board in a meeting may be taken without a meeting if the action is taken by unanimous
written consents describing the actions taken, signed by all Members and recorded. If any Member
informs the Claimant Trustee (via e-mail or otherwise) that he or she objects to the decision,
determination, action, or inaction proposed to be made by unanimous written consent, the Claimant
Trustee must use reasonable good faith efforts to schedule a meeting on the issue to be set within
48 hours of the request or as soon thereafter as possible on which all members of the Oversight
Board are available in person or by telephone. Such decision, determination, action, or inaction
must then be made pursuant to the meeting protocols set forth herein.
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4.6 Manner of Acting.

(a) A quorum for the transaction of business at any meeting of the Oversight
Board shall consist of at least three Members (including no less than one (1) Disinterested
Member); provided that if the transaction of business at a meeting would constitute a direct or
indirect conflict of interest for the Redeemer Committee, Acis, and/or UBS, at least two
Disinterested Members must be present for there to be a quorum. Except as set otherwise forth
herein, the majority vote of the Members present at a duly called meeting at which a quorum is
present throughout shall be the act of the Oversight Board except as otherwise required by law or
as provided in this Agreement. Any or all of the Members may participate in a regular or special
meeting by, or conduct the meeting through the use of, conference telephone, video conference, or
similar communications equipment by means of which all Persons participating in the meeting
may hear each other, in which case any required notice of such meeting may generally describe
the arrangements (rather than or in addition of the place) for the holding hereof. Any Member
participating in a meeting by this means is deemed to be present in person at the meeting. Voting
(including on negative notice) may be conducted by electronic mail or individual communications
by the applicable Trustee and each Member.

(b) Any Member who is present and entitled to vote at a meeting of the
Oversight Board when action is taken is deemed to have assented to the action taken, subject to
the requisite vote of the Oversight Board, unless (i) such Member objects at the beginning of the
meeting (or promptly upon his/her arrival) to holding or transacting business at the meeting; (i)
his/her dissent or abstention from the action taken is entered in the minutes of the meeting; or (iii)
he/she delivers written notice (including by electronic or facsimile transmission) of his/her dissent
or abstention to the Oversight Board before its adjournment. The right of dissent or abstention is
not available to any Member of the Oversight Board who votes in favor of the action taken.

(©) Prior to a vote on any matter or issue or the taking of any action with respect
to any matter or issue, each Member shall report to the Oversight Board any conflict of interest
such Member has or may have with respect to the matter or issue at hand and fully disclose the
nature of such conflict or potential conflict (including, without limitation, disclosing any and all
financial or other pecuniary interests that such Member may have with respect to or in connection
with such matter or issue, other than solely as a holder of Trust Interests). A Member who, with
respect to a matter or issue, has or who may have a conflict of interest whereby such Member’s
interests are adverse to the interests of the Claimant Trust shall be deemed a “Conflicted Member”
who shall not be entitled to vote or take part in any action with respect to such matter or issue. In
the event of a Conflicted Member, the vote or action with respect to such matter or issue giving
rise to such conflict shall be undertaken only by Members who are not Conflicted Members and,
notwithstanding anything contained herein to the contrary, the affirmative vote of only a majority
of the Members who are not Conflicted Members shall be required to approve of such matter or
issue and the same shall be the act of the Oversight Board.

(d) Each of Acis, the Redeemer Committee, and UBS shall be deemed
“Conflicted Members” with respect to any matter or issue related to or otherwise affecting any of
their respective Claim(s) (a “Committee Member Claim Matter””). A unanimous vote of the
Disinterested Members shall be required to approve of or otherwise take action with respect to any
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Committee Member Claim Matter and, notwithstanding anything herein to the contrary, the same
shall be the act of the Oversight Board.

4.7  Tenure of the Members of the Oversight Board. The authority of the Members of
the Oversight Board will be effective as of the Effective Date and will remain and continue in full
force and effect until the Claimant Trust is terminated in accordance with Article IX hereof. The
Members of the Oversight Board will serve until such Member’s successor is duly appointed or
until such Member’s earlier death or resignation pursuant to Section 4.8 below, or removal
pursuant to Section 4.9 below.

4.8  Resignation. A Member of the Oversight Board may resign by giving prior written
notice thereof to the Claimant Trustee and other Members. Such resignation shall become
effective on the earlier to occur of (i) the day that is 90 days following the delivery of such notice,
(1) the appointment of a successor in accordance with Section 4.10 below, and (ii1) such other date
as may be agreed to by the Claimant Trustee and the non-resigning Members of the Oversight
Board.

4.9  Removal. A majority of the Oversight Board may remove any Member for Cause
or Disability. If any Committee Member has its Claim disallowed in its entirety the representative
of such entity will immediately be removed as a Member without the requirement for a vote and a
successor will be appointed in the manner set forth herein. Notwithstanding the foregoing, upon
the termination of the Claimant Trust, any or all of the Members shall be deemed to have resigned.

4.10 Appointment of a Successor Member.

(a) In the event of a vacancy on the Oversight Board (whether by removal,
death, or resignation), a new Member may be appointed to fill such position by the remaining
Members acting unanimously; provided, however, that any vacancy resulting from the removal,
resignation, or death of a Disinterested Member may only be filled by a disinterested Person
unaffiliated with any Claimant or constituency in the Chapter 11 Case; provided, further, that if an
individual serving as the representative of a Committee Member resigns from its role as
representative, such resignation shall not be deemed resignation of the Committee Member itself
and such Committee Member shall have the exclusive right to designate its replacement
representative for the Oversight Board. The appointment of a successor Member will be further
evidenced by the Claimant Trustee’s filing with the Bankruptcy Court (to the extent a final decree
has not been entered) and posting on the Claimant Trustee’s website a notice of appointment, at
the direction of the Oversight Board, which notice will include the name, address, and telephone
number of the successor Member.

(b) Immediately upon the appointment of any successor Member, the successor
Member shall assume all rights, powers, duties, authority, and privileges of a Member hereunder
and such rights and privileges will be vested in and undertaken by the successor Member without
any further act. A successor Member will not be liable personally for any act or omission of a
predecessor Member.

(©) Every successor Member appointed hereunder shall execute, acknowledge,
and deliver to the Claimant Trustee and other Members an instrument accepting the appointment
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under this Agreement and agreeing to be bound thereto, and thereupon the successor Member
without any further act, deed, or conveyance, shall become vested with all rights, powers, trusts,
and duties of a Member hereunder.

4.11 Compensation and Reimbursement of Expenses. Unless determined by the
Oversight Board, no Member shall be entitled to compensation in connection with his or her
service to the Oversight Board; provided, however, that a Disinterested Member shall be
compensated in a manner and amount initially set by the other Members and as thereafter amended
from time to time by agreement between the Oversight Board and the Disinterested Member.
Notwithstanding the foregoing, the Claimant Trustee will reimburse the Members for all
reasonable and documented out-of-pocket expenses incurred by the Members in connection with
the performance of their duties hereunder (which shall not include fees, costs, and expenses of
legal counsel).

4.12  Confidentiality. Each Member shall, during the period that such Member serves as
a Member under this Agreement and following the termination of this Agreement or following
such Member’s removal or resignation, hold strictly confidential and not use for personal gain any
material, non-public information of or pertaining to any Person to which any of the Claimant Trust
Assets relates or of which such Member has become aware in the Member’s capacity as a Member
(“Confidential Trust Information™), except as otherwise required by law. For the avoidance of
doubt, a Member’s Affiliates, employer, and employer’s Affiliates (and collectively with such
Persons’ directors, officers, partners, principals and employees, “Member Affiliates”) shall not be
deemed to have received Confidential Trust Information solely due to the fact that a Member has
received Confidential Trust Information in his or her capacity as a Member of the Oversight Board
and to the extent that (a) a Member does not disclose any Confidential Trust Information to a
Member Affiliate, (b) the business activities of such Member Affiliates are conducted without
reference to, and without use of, Confidential Trust Information, and (c) no Member Affiliate is
otherwise directed to take, or takes on behalf of a Member or Member Affiliate, any actions that
are contrary to the terms of this Section 4.12.

ARTICLE Y.
TRUST INTERESTS

5.1 Claimant Trust Interests.

(a) General Unsecured Claim Trust Interests. On the date hereof, or on the date
such Claim becomes Allowed under the Plan, the Claimant Trust shall issue General Unsecured
Claim Trust Interests to Holders of Allowed Class 8 General Unsecured Claims (the “GUC
Beneficiaries). The Claimant Trustee shall allocate to each Holder of an Allowed Class 8 General
Unsecured Claim a General Unsecured Claim Trust Interest equal to the ratio that the amount of
each Holder’s Allowed Class 8 Claim bears to the total amount of the Allowed Class 8 Claims.
The General Unsecured Claim Trust Interests shall be entitled to distributions from the Claimant
Trust Assets in accordance with the terms of the Plan and this Agreement.

(b) Subordinated Claim Trust Interests. On the date hereof, or on the date such
Claim becomes Allowed under the Plan, the Claimant Trust shall issue Subordinated Claim Trust
Interests to Holders of Class 9 Subordinated Claims (the “Subordinated Beneficiaries”). The
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Claimant Trustee shall allocate to each Holder of an Allowed Class 9 Subordinated Claim a
Subordinated Claim Trust Interest equal to the ratio that the amount of each Holder’s Allowed
Class 9 Claim bears to the total of amount of the Allowed Class 9. The Subordinated Trust
Interests shall be subordinated in right and priority to the General Unsecured Claim Trust Interests.
The Subordinated Beneficiaries shall only be entitled to distributions from the Claimant Trust
Assets after each GUC Beneficiary has been repaid in full with applicable interest on account of
such GUC Beneficiary’s Allowed General Unsecured Claim, and all Disputed General Unsecured
Claims have been resolved, in accordance with the terms of the Plan and this Agreement.

() Contingent Trust Interests. On the date hereof, or on the date such Interest
becomes Allowed under the Plan, the Claimant Trust shall issue Contingent Interests to Holders
of Allowed Class 10 Class B/C Limited Partnership Interests and Holders of Allowed Class 11
Class A Limited Partnership Interests (collectively, the “Equity Holders). The Claimant Trustee
shall allocate to each Holder of Allowed Class 10 Class B/C Limited Partnership Interests and
each Holder of Allowed Class 11 Class A Limited Partnership Interests a Contingent Trust Interest
equal to the ratio that the amount of each Holder’s Allowed Class 10 or Class 11 Interest bears to
the total amount of the Allowed Class 10 or Class 11 Interests, as applicable, under the Plan.
Contingent Trust Interests shall not vest, and the Equity Holders shall not have any rights under
this Agreement, unless and until the Claimant Trustee files with the Bankruptcy Court a
certification that all GUC Beneficiaries have been paid indefeasibly in full, including, to the extent
applicable, all accrued and unpaid post-petition interest consistent with the Plan and all Disputed
Claims have been resolved (the “GUC Payment Certification™). Equity Holders will only be
deemed “Beneficiaries” under this Agreement upon the filing of a GUC Payment Certification
with the Bankruptcy Court, at which time the Contingent Trust Interests will vest and be deemed
“Equity Trust Interests.” The Equity Trust Interests shall be subordinated in right and priority to
Subordinated Trust Interests, and distributions on account thereof shall only be made if and when
Subordinated Beneficiaries have been repaid in full on account of such Subordinated Beneficiary’s
Allowed Subordinated Claim, in accordance with the terms of the Plan, the Confirmation Order,
and this Agreement. The Equity Trust Interests distributed to Allowed Holders of Class A Limited
Partnership Interests shall be subordinated to the Equity Trust Interests distributed to Allowed
Holders of Class B/C Limited Partnership Interests.

5.2 Interests Beneficial Only. The ownership of the beneficial interests in the Claimant
Trust shall not entitle the Claimant Trust Beneficiaries to any title in or to the Claimant Trust
Assets (which title shall be vested in the Claimant Trust) or to any right to call for a partition or
division of the Claimant Trust Assets or to require an accounting. No Claimant Trust Beneficiary
shall have any governance right or other wright to direct Claimant Trust activities.

53 Transferability of Trust Interests. No transfer, assignment, pledge, hypothecation,
or other disposition of a Trust Interest may be effected until (i) such action is unanimously
approved by the Oversight Board, (ii) the Claimant Trustee and Oversight Board have received
such legal advice or other information that they, in their sole and absolute discretion, deem
necessary to assure that any such disposition shall not cause the Claimant Trust to be subject to
entity-level taxation for U.S. federal income tax purposes, and (iii) either (x) the Claimant Trustee
and Oversight Board, acting unanimously, have received such legal advice or other information
that they, in their sole and absolute discretion, deem necessary or appropriate to assure that any
such disposition shall not (a) require the Claimant Trust to comply with the registration and/or
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reporting requirements of the Securities Act, the Exchange Act, the TIA, or the Investment
Company Act or (b) cause any adverse effect under the Investment Advisers Act, or (y) the
Oversight Board, acting unanimously, has determined, in its sole and absolute discretion, to cause
the Claimant Trust to become a public reporting company and/or make periodic reports under the
Exchange Act (provided that it is not required to register under the Investment Company Act or
register its securities under the Securities Act) to enable such disposition to be made. In the event
that any such disposition is allowed, the Oversight Board and the Claimant Trustee may add such
restrictions upon such disposition and other terms of this Agreement as are deemed necessary or
appropriate by the Claimant Trustee, with the advice of counsel, to permit or facilitate such
disposition under applicable securities and other laws.

5.4 Registry of Trust Interests.

(a) Registrar. The Claimant Trustee shall appoint a registrar, which may be the
Claimant Trustee (the “Registrar”), for the purpose of recording ownership of the Trust Interests
as provided herein. The Registrar, if other than the Claimant Trustee, shall be an institution or
person acceptable to the Oversight Board. For its services hereunder, the Registrar, unless it is the
Claimant Trustee, shall be entitled to receive reasonable compensation from the Claimant Trust as
a Claimant Trust Expense.

(b) Trust Register. The Claimant Trustee shall cause to be kept at the office of
the Registrar, or at such other place or places as shall be designated by the Registrar from time to
time, a registry of the Claimant Trust Beneficiaries and the Equity Holders (the “Trust Register”),
which shall be maintained pursuant to such reasonable regulations as the Claimant Trustee and the
Registrar may prescribe.

(©) Access to Register by Beneficiaries. The Claimant Trust Beneficiaries and
their duly authorized representatives shall have the right, upon reasonable prior written notice to
the Claimant Trustee, and in accordance with reasonable regulations prescribed by the Claimant
Trustee, to inspect and, at the expense of the Claimant Trust Beneficiary make copies of the Trust
Register, in each case for a purpose reasonable and related to such Claimant Trust Beneficiary’s
Trust Interest.

5.5 Exemption from Registration. The Parties hereto intend that the rights of the
Claimant Trust Beneficiaries arising under this Claimant Trust shall not be “securities” under
applicable laws, but none of the Parties represent or warrant that such rights shall not be securities
or shall not be entitled to exemption from registration under the applicable securities laws. The
Oversight Board, acting unanimously, and Claimant Trustee may amend this Agreement in
accordance with Article IX hereof to make such changes as are deemed necessary or appropriate
with the advice of counsel, to ensure that the Claimant Trust is not subject to registration and/or
reporting requirements of the Securities Act, the Exchange Act, the TIA, or the Investment
Company Act. The Trust Interests shall not have consent or voting rights or otherwise confer on
the Claimant Trust Beneficiaries any rights similar to the rights of a shareholder of a corporation
in respect of any actions taken or to be taken, or decisions made or to be made, by the Oversight
Board and/or the Claimant Trustee under this Agreement.
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5.6  Absolute Owners. The Claimant Trustee may deem and treat the Claimant Trust
Beneficiary of record as determined pursuant to this Article 5 as the absolute owner of such Trust
Interests for the purpose of receiving distributions and payment thereon or on account thereof and
for all other purposes whatsoever.

5.7  Effect of Death, Incapacity, or Bankruptcy. The death, incapacity, or bankruptcy
of any Claimant Trust Beneficiary during the term of the Claimant Trust shall not (i) entitle the
representatives or creditors of the deceased Beneficiary to any additional rights under this
Agreement, or (ii) otherwise affect the rights and obligations of any of other Claimant Trust
Beneficiary under this Agreement.

5.8 Change of Address. Any Claimant Trust Beneficiary may, after the Effective Date,
select an alternative distribution address by providing notice to the Claimant Trustee identifying
such alternative distribution address. Such notification shall be effective only upon receipt by the
Claimant Trustee. Absent actual receipt of such notice by the Claimant Trustee, the Claimant
Trustee shall not recognize any such change of distribution address.

59 Standing. No Claimant Trust Beneficiary shall have standing to direct the Claimant
Trustee to do or not to do any act or to institute any action or proceeding at law or in equity against
any party upon or with respect to the Claimant Trust Assets. No Claimant Trust Beneficiary shall
have any direct interest in or to any of the Claimant Trust Assets.

5.10 Limitations on Rights of Claimant Trust Beneficiaries.

(a) The Claimant Trust Beneficiaries shall have no rights other than those set
forth in this Agreement, the Confirmation Order, or the Plan (including any Plan Supplement
documents incorporated therein).

(b) In any action taken by a Claimant Trust Beneficiary against the Claimant
Trust, a current or former Trustee, or a current or former Member, in their capacity as such, the
prevailing party will be entitled to reimbursement of attorneys’ fees and other costs; provided,
however, that any fees and costs shall be borne by the Claimant Trust on behalf of any such Trustee
or Member, as set forth herein.

(c) A Claimant Trust Beneficiary who brings any action against the Claimant
Trust, a current or former Trustee, or a current or former Member, in their capacity as such, may
be required by order of the Bankruptcy Court to post a bond ensuring that the full costs of a legal
defense can be reimbursed. A request for such bond can be made by the Claimant Trust or by
Claimant Trust Beneficiaries constituting in the aggregate at least 50% of the most senior class of
Claimant Trust Interests.

(d) Any action brought by a Claimant Trust Beneficiary must be brought in the
United States Bankruptcy Court for the Northern District of Texas. Claimant Trust Beneficiaries
are deemed to have waived any right to a trial by jury

(e) The rights of Claimant Trust Beneficiaries to bring any action against the
Claimant Trust, a current or former Trustee, or current or former Member, in their capacity as
such, shall not survive the final distribution by the Claimant Trust.
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ARTICLE VL.
DISTRIBUTIONS

6.1 Distributions.

(a) Notwithstanding anything to the contrary contained herein, the Claimant
Trustee shall distribute to holders of Trust Interests at least annually the Cash on hand net of any
amounts that (a) are reasonably necessary to maintain the value of the Claimant Trust Assets
pending their monetization or other disposition during the term of the Claimant Trust, (b) are
necessary to pay or reserve for reasonably incurred or anticipated Claimant Trust Expenses and
any other expenses incurred by the Claimant Trust (including, but not limited to, any taxes imposed
on or payable by the Claimant Trustee with respect to the Claimant Trust Assets), (c) are necessary
to pay or reserve for the anticipated costs and expenses of the Litigation Sub-Trust, (d) are
necessary to satisfy or reserve for other liabilities incurred or anticipated by the Claimant Trustee
in accordance with the Plan and this Agreement (including, but not limited to, indemnification
obligations and similar expenses in such amounts and for such period of time as the Claimant
Trustee determines, in good faith, may be necessary and appropriate, which determination shall
not be subject to consent of the Oversight Board, may not be modified without the express written
consent of the Claimant Trustee, and shall survive termination of the Claimant Trustee), (e) are
necessary to maintain the Disputed Claims Reserve, and (f) are necessary to pay Allowed Claims
in Class 1 through Class 7. Notwithstanding anything to the contrary contained in this paragraph,
the Claimant Trustee shall exercise reasonable efforts to make initial distributions within six
months of the Effective Date, and the Oversight Board may not prevent such initial distributions
unless upon a unanimous vote of the Oversight Board. The Claimant Trustee may otherwise
distribute all Claimant Trust Assets on behalf of the Claimant Trust in accordance with this
Agreement and the Plan at such time or times as the Claimant Trustee is directed by the Oversight
Board.

(b) At the request of the Reorganized Debtor, subject in all respects to the
provisions of this Agreement, the Claimant Trustee shall distribute Cash to the Reorganized
Debtor, as Distribution Agent with respect to Claims in Class 1 through 7, sufficient to satisfy
Allowed Claims in Class 1 through Class 7.

(©) All proceeds of Claimant Trust Assets shall be distributed in accordance
with the Plan and this Agreement.

6.2 Manner of Payment or Distribution. All distributions made by the Claimant Trustee
on behalf of the Claimant Trust to the Claimant Trust Beneficiaries shall be payable by the
Claimant Trustee directly to the Claimant Trust Beneficiaries of record as of the twentieth (20th)
day prior to the date scheduled for the distribution, unless such day is not a Business Day, then
such date or the distribution shall be the following Business Day, but such distribution shall be
deemed to have been completed as of the required date.

6.3  Delivery of Distributions. All distributions under this Agreement to any Claimant
Trust Beneficiary shall be made, as applicable, at the address of such Claimant Trust Beneficiary
(a) as set forth on the Schedules filed with the Bankruptcy Court or (b) on the books and records
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of the Debtor or their agents, as applicable, unless the Claimant Trustee has been notified in writing
of a change of address pursuant to Section 5.6 hereof.

6.4  Disputed Claims Reserves. There will be no distributions under this Agreement or
the Plan on account of Disputed Claims pending Allowance. The Claimant Trustee will maintain
a Disputed Claims Reserve as set forth in the Plan and will make distributions from the Disputed
Claims Reserve as set forth in the Plan.

6.5  Undeliverable Distributions and Unclaimed Property.  All undeliverable
distributions and unclaimed property shall be treated in the manner set forth in the Plan.

6.6 De Minimis Distributions. Distributions with a value of less than $100 will be
treated in accordance with the Plan.

6.7 United States Claimant Trustee Fees and Reports. After the Effective Date, the
Claimant Trust shall pay as a Claimant Trust Expense, all fees incurred under 28 U.S.C.
§ 1930(a)(6) by reason of the Claimant Trust’s disbursements until the Chapter 11 Case is
closed. After the Effective Date, the Claimant Trust shall prepare and serve on the Office of
the United States Trustee such quarterly disbursement reports for the Claimant Trust as
required by the Office of the United States Trustee Office for as long as the Chapter 11 Case
remains open.

ARTICLE VIIL
TAX MATTERS

7.1 Tax Treatment and Tax Returns.

(a) It is intended for the initial transfer of the Claimant Trust Assets to the
Claimant Trust to be treated as a grantor trust for federal income tax purposes (and foreign, state,
and local income tax purposes where applicable) as if the Debtor transferred the Claimant Trust
Assets (other than the amounts set aside in the Disputed Claim Reserve, if the Claimant Trustee
makes the election described below) to the Claimant Trust Beneficiaries and then, immediately
thereafter, the Claimant Trust Beneficiaries transferred the Claimant Trust Assets to the Claimant
Trust. Consistent with such treatment, (i) it is intended that the Claimant Trust will be treated as
a grantor trust for federal income tax purposes (and foreign, state, and local income tax purposes
where applicable), (ii) it is intended that the Claimant Trust Beneficiaries will be treated as the
grantors of the Claimant Trust and owners of their respective share of the Claimant Trust Assets
for federal income tax purposes (and foreign, state, and local income tax purposes where
applicable). The Claimant Trustee shall file all federal income tax returns (and foreign, state, and
local income tax returns where applicable) for the Claimant Trust as a grantor trust pursuant to
Treasury Regulation Section 1.671-4(a).

(b) The Claimant Trustee shall determine the fair market value of the Claimant
Trust Assets as of the Effective Date and notify the applicable Beneficiaries of such valuation, and
such valuation shall be used consistently by all parties for all federal income tax purposes.

(c) The Claimant Trustee may file an election pursuant to Treasury Regulation
1.468B-9(c) to treat the Disputed Claims Reserve as a disputed ownership fund, in which case the
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Claimant Trustee will file federal income tax returns and pay taxes for the Disputed Claim Reserve
as a separate taxable entity.

7.2 Withholding. The Claimant Trustee may withhold from any amount distributed
from the Claimant Trust to any Claimant Trust Beneficiary such sum or sums as are required to be
withheld under the income tax laws of the United States or of any state or political subdivision
thereof. Any amounts withheld pursuant hereto shall be deemed to have been distributed to and
received by the applicable Beneficiary. As a condition to receiving any distribution from the
Claimant Trust, the Claimant Trustee may require that the Beneficiary provide such holder’s
taxpayer identification number and such other information and certification as may be deemed
necessary for the Claimant Trustee to comply with applicable tax reporting and withholding laws.
If a Beneficiary fails to comply with such a request within one year, such distribution shall be
deemed an unclaimed distribution and treated in accordance with Section 6.5(b) of this Agreement.

ARTICLE VIIIL.
STANDARD OF CARE AND INDEMNIFICATION

8.1 Standard of Care. None of the Claimant Trustee, acting in his capacity as the
Claimant Trustee or in any other capacity contemplated by this Agreement or the Plan, the
Delaware Trustee, acting in its capacity as Delaware Trustee, the Oversight Board, or any current
or any individual Member, solely in their capacity as Members of the Oversight Board, shall be
personally liable to the Claimant Trust or to any Person (including any Claimant Trust Beneficiary)
in connection with the affairs of the Claimant Trust, unless it is ultimately determined by order of
the Bankruptcy Court or, if the Bankruptcy Court either declines to exercise jurisdiction over such
action, or cannot exercise jurisdiction over such action, such other court of competent jurisdiction
that the acts or omissions of any such Claimant Trustee, Delaware Trustee, Oversight Board, or
Member constituted fraud, willful misconduct, or gross negligence. The employees, agents and
professionals retained by the Claimant Trust, the Claimant Trustee, Delaware Trustee, Oversight
Board, or individual Member shall not be personally liable to the Claimant Trust or any other
Person in connection with the affairs of the Claimant Trust, unless it is ultimately determined by
order of the Bankruptcy Court or, if the Bankruptcy Court either declines to exercise jurisdiction
over such action, or cannot exercise jurisdiction over such action, such other court of competent
jurisdiction that such acts or omissions by such employee, agent, or professional constituted willful
fraud, willful misconduct or gross negligence. None of the Claimant Trustee, Delaware Trustee,
Oversight Board, or any Member shall be personally liable to the Claimant Trust or to any Person
for the acts or omissions of any employee, agent or professional of the Claimant Trust or Claimant
Trustee taken or not taken in good faith reliance on the advice of professionals or, as applicable,
with the approval of the Bankruptcy Court, unless it is ultimately determined by order of the
Bankruptcy Court or, if the Bankruptcy Court either declines to exercise jurisdiction over such
action, or cannot exercise jurisdiction over such action, such other court of competent jurisdiction
that the Claimant Trustee, Delaware Trustee, Oversight Board, or Member acted with gross
negligence or willful misconduct in the selection, retention, or supervision of such employee, agent
or professional of the Claimant Trust.

8.2  Indemnification. The Claimant Trustee (including each former Claimant Trustee),
WTNA in its individual capacity and as Delaware Trustee, the Oversight Board, and all past and
present Members (collectively, in their capacities as such, the “Indemnified Parties™) shall be
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indemnified by the Claimant Trust against and held harmless by the Claimant Trust from any
losses, claims, damages, liabilities or expenses (including, without limitation, attorneys’ fees,
disbursements, and related expenses) to which the Indemnified Parties may become subject in
connection with any action, suit, proceeding or investigation brought or threatened against any of
the Indemnified Parties in their capacity as Claimant Trustee, Delaware Trustee, Oversight Board,
or Member, or in connection with any matter arising out of or related to the Plan, this Agreement,
or the affairs of the Claimant Trust, unless it is ultimately determined by order of the Bankruptcy
Court or other court of competent jurisdiction that the Indemnified Party’s acts or omissions
constituted willful fraud, willful misconduct, or gross negligence. If the Indemnified Party
becomes involved in any action, proceeding, or investigation in connection with any matter arising
out of or in connection with the Plan, this Agreement or the affairs of the Claimant Trust for which
an indemnification obligation could arise, the Indemnified Party shall promptly notify the Claimant
Trustee and/or Oversight Board, as applicable; provided, however, that the failure of an
Indemnified Party to promptly notify the Claimant Trustee and/or Oversight Board of an
indemnification obligation will not excuse the Claimant Trust from indemnifying the Indemnified
Party unless such delay has caused the Claimant Trust material harm. The Claimant Trust shall
pay, advance or otherwise reimburse on demand of an Indemnified Party the Indemnified Party’s
reasonable legal and other defense expenses (including, without limitation, the cost of any
investigation and preparation and attorney fees, disbursements, and other expenses related to any
claim that has been brought or threatened to be brought) incurred in connection therewith or in
connection with enforcing his or her rights under this Section 8.2 as a Claimant Trust Expense,
and the Claimant Trust shall not refuse to make any payments to the Indemnified Party on the
assertion that the Indemnified Party engaged in willful misconduct or acted in bad faith; provided
that the Indemnified Party shall be required to repay promptly to the Claimant Trust the amount
of any such advanced or reimbursed expenses paid to the Indemnified Party to the extent that it
shall be ultimately determined by Final Order that the Indemnified Party engaged in willful fraud,
willful misconduct, or gross negligence in connection with the affairs of the Claimant Trust with
respect to which such expenses were paid; provided, further, that any such repayment obligation
shall be unsecured and interest free. The Claimant Trust shall indemnify and hold harmless the
employees, agents and professionals of the Claimant Trust and Indemnified Parties to the same
extent as provided in this Section 8.2 for the Indemnified Parties. For the avoidance of doubt, the
provisions of this Section 8.2 shall remain available to any former Claimant Trustee, WTNA in its
individual capacity and as Delaware Trustee, or Member or the estate of any decedent Claimant
Trustee or Member, solely in their capacities as such. The indemnification provided hereby shall
be a Claimant Trust Expense and shall not be deemed exclusive of any other rights to which the
Indemnified Party may now or in the future be entitled to under the Plan or any applicable
insurance policy. The failure of the Claimant Trust to pay or reimburse an Indemnified Party as
required under this Section 8.2 shall constitute irreparable harm to the Indemnified Party and such
Indemnified Party shall be entitled to specific performance of the obligations herein. The terms of
this Section 8.2 shall survive the termination of this Agreement and the resignation or removal of
any Indemnified Party.

8.3  No Personal Liability. Except as otherwise provided herein, neither of the Trustees
nor Members of the Oversight Board shall be subject to any personal liability whatsoever, whether
in tort, contract, or otherwise, to any Person in connection with the affairs of the Claimant Trust
to the fullest extent provided under Section 3803 of the Delaware Statutory Trust Act, and all
Persons asserting claims against the Claimant Trustee, Litigation Trustee, or any Members, or
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otherwise asserting claims of any nature in connection with the affairs of the Claimant Trust, shall
look solely to the Claimant Trust Assets for satisfaction of any such claims.

8.4  Other Protections. To the extent applicable and not otherwise addressed herein, the
provisions and protections set forth in Article IX of the Plan will apply to the Claimant Trust, the
Claimant Trustee, the Litigation Trustee, and the Members.

ARTICLE IX.
TERMINATION

9.1 Duration. The Trustees, the Claimant Trust, and the Oversight Board shall be
discharged or dissolved, as the case may be, at such time as: (a) the Litigation Trustee determines
that the pursuit of Estate Claims is not likely to yield sufficient additional proceeds to justify further
pursuit of such Estate Claims, (b) the Claimant Trustee determines that the pursuit of Causes of
Action (other than Estate Claims) is not likely to yield sufficient additional proceeds to justify
further pursuit of such Causes of Action, (c¢) the Clamant Trustee determines that the pursuit of
sales of other Claimant Trust Assets is not likely to yield sufficient additional proceeds to justify
further pursuit of such sales of Claimant Trust Assets, (d) all objections to Disputed Claims and
Equity Interests are fully resolved, (e) the Reorganized Debtor is dissolved, and (f) all Distributions
required to be made by the Claimant Trustee to the Claimant Trust Beneficiaries under the Plan
have been made, but in no event shall the Claimant Trust be dissolved later than three years from
the Effective Date unless the Bankruptcy Court, upon motion made within the six-month period
before such third anniversary (and, in the event of further extension, by order of the Bankruptcy
Court, upon motion made at least six months before the end of the preceding extension),
determines that a fixed period extension (not to exceed two years, together with any prior
extensions) is necessary to facilitate or complete the recovery on, and liquidation of, the Claimant
Trust Assets.

9.2 Distributions in Kind. Upon dissolution of the Claimant Trust, any remaining
Claimant Trust Assets that exceed the amounts required to be paid under the Plan will be
transferred (in the sole discretion of the Claimant Trustee) in Cash or in-kind to the Holders of the
Claimant Trust Interests as provided in the Claimant Trust Agreement.

9.3 Continuance of the Claimant Trustee for Winding Up. After dissolution of the
Claimant Trust and for purpose of liquidating and winding up the affairs of the Claimant Trust,
the Claimant Trustee shall continue to act as such until the Claimant Trustee’s duties have been
fully performed. Prior to the final distribution of all remaining Claimant Trust Assets, the Claimant
Trustee shall be entitled to reserve from such assets any and all amounts required to provide for
the Claimant Trustee’s own costs and expenses, including a reserve to fund any potential
indemnification or similar obligations of the Claimant Trust, until such time as the winding up of
the Claimant Trust is completed. Upon the dissolution of the Claimant Trust and completion of
the winding up of the assets, liabilities and affairs of the Claimant Trust pursuant to the Delaware
Statutory Trust Act, the Claimant Trustee shall prepare, execute and file a certificate of
cancellation with the State of Delaware to terminate the Claimant Trust pursuant to Section 3810
of the Delaware Statutory Trust Act (such date upon which the certificate of cancellation is filed
shall be referred to as the “Termination Date”). If the Delaware Trustee’s signature is required for
purposes of filing such certificate of cancellation, the Claimant Trustee shall provide the Delaware
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Trustee with written direction to execute such certificate of cancellation, and the Delaware Trustee
shall be entitled to conclusively and exclusively rely upon such written direction without further
inquiry. Upon the Termination date, the Claimant Trustee shall retain for a period of two (2) years,
as a Claimant Trust Expense, the books, records, Claimant Trust Beneficiary lists, and certificated
and other documents and files that have been delivered to or created by the Claimant Trustee. At
the Claimant Trustee’s discretion, all of such records and documents may, but need not, be
destroyed at any time after two (2) years from the Termination Date.

9.4  Termination of Duties. Except as otherwise specifically provided herein, upon the
Termination Date of the Claimant Trust, the Claimant Trustee, the Oversight Board and its
Members shall have no further duties or obligations hereunder.

9.5  No Survival. Therights of Claimant Trust Beneficiaries hereunder shall not survive
the Termination Date, provided that such Claimant Trust Beneficiaries are provided with notice of
such Termination Date.

ARTICLE X.
AMENDMENTS AND WAIVER

The Claimant Trustee, with the consent of a simple majority of the Oversight Board, may
amend this Agreement to correct or clarify any non-material provisions. This Agreement may not
otherwise be amended, supplemented, otherwise modified, or waived in any respect except by an
instrument in writing signed by the Claimant Trustee and with the unanimous approval of the
Oversight Board, and the approval of the Bankruptcy Court, after notice and a hearing; provided
that the Claimant Trustee must provide the Oversight Board with prior written notice of any non-
material amendments, supplements, modifications, or waivers of this Agreement. No amendment
or waiver of this Agreement that adversely affects the Delaware Trustee shall be effective unless
the Delaware Trustee has consented thereto in writing in its sole and absolute discretion.

ARTICLE XI1.
MISCELLANEOUS

11.1  Trust Irrevocable. Except as set forth in this Agreement, establishment of the
Claimant Trust by this Agreement shall be irrevocable and shall not be subject to revocation,
cancellation or rescission by the Claimant Trust Beneficiaries.

11.2  Bankruptcy of Claimant Trust Beneficiaries. The dissolution, termination,
bankruptcy, insolvency or other similar incapacity of any Claimant Trust Beneficiary shall not
permit any creditor, trustee, or any other Claimant Trust Beneficiary to obtain possession of, or
exercise legal or equitable remedies with respect to, the Claimant Trust Assets.

11.3 Claimant Trust Beneficiaries have No Legal Title to Claimant Trust Assets. No
Claimant Trust Beneficiary shall have legal title to any part of the Claimant Trust Assets.

11.4 Agreement for Benefit of Parties Only. Nothing herein, whether expressed or
implied, shall be construed to give any Person other than the Claimant Trustee, Oversight Board,
and the Claimant Trust Beneficiaries any legal or equitable right, remedy or claim under or in
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respect of this Agreement. The Claimant Trust Assets shall be held for the sole and exclusive
benefit of the Claimant Trust Beneficiaries.

11.5 Notices. All notices, directions, instructions, confirmations, consents and requests
required or permitted by the terms hereof shall, unless otherwise specifically provided herein, be
in writing and shall be sent by first class mail, facsimile, overnight mail or in the case of mailing
to a non-United States address, air mail, postage prepaid, addressed to:

(a) If to the Claimant Trustee:

Claimant Trustee

c/o Highland Capital Management, L.P.
100 Crescent Court, Suite 1850

Dallas, Texas 75201

With a copy to:

Pachulski Stang Ziehl & Jones LLP

10100 Santa Monica Blvd, 13" Floor

Los Angeles, CA 90067

Attn: Jeffrey Pomerantz (jpomerantz@pszjlaw.com)
Ira Kharasch (ikharasch@pszjlaw.com)
Gregory Demo (gdemo@pszjlaw.com)

(b) If to the Delaware Trustee:

Wilmington Trust, National Association

1100 North Market Street

Wilmington, DE 19890

Attn: Corporate Trust Administration/David Young
Email: nmarlett@wilmingtontrust.com

Phone: (302) 636-6728

Fax: (302) 636-4145

Notice mailed shall be effective on the date mailed or sent. Any Person may change the address
at which it is to receive notices under this Agreement by furnishing written notice pursuant to the
provisions of this Section 11.5 to the entity to be charged with knowledge of such change.

11.6  Severability. Any provision hereof which is prohibited or unenforceable in any
jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such prohibition or
unenforceability without invalidating the remaining provisions hereof, and any such prohibition or
unenforceability in any jurisdiction shall not invalidate or render unenforceable such provisions in
another jurisdiction.

11.7 Counterparts. This Agreement may be executed by the parties hereto in separate
counterparts, each of which when so executed and delivered shall be an original, but all such
counterparts shall together constitute but one and the same instrument.
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11.8 Binding Effect, etc. All covenants and agreements contained herein shall be
binding upon, and inure to the benefit of, the Claimant Trust, the Claimant Trustee, and the
Claimant Trust Beneficiaries, and their respective successors and assigns. Any notice, direction,
consent, waiver or other instrument or action by any Claimant Trust Beneficiary shall bind its
successors and assigns.

11.9 Headings; References. The headings of the various Sections herein are for
convenience of reference only and shall not define or limit any of the terms or provisions hereof.

11.10 Governing Law. This Agreement shall in all respects be governed by, and
construed in accordance with the laws of the State of Delaware, including all matters of
constructions, validity and performance.

11.11 Consent to Jurisdiction. Each of the parties hereto, each Member (solely in their
capacity as Members of the Oversight Board), and each Claimant Trust Beneficiary consents and
submits to the exclusive jurisdiction of the Bankruptcy Court for any action or proceeding
instituted for the enforcement and construction of any right, remedy, obligation, or liability arising
under or by reason of this Agreement, the Plan or any act or omission of the Claimant Trustee
(acting in his capacity as the Claimant Trustee or in any other capacity contemplated by this
Agreement or the Plan), Litigation Trustee (acting in his capacity as the Litigation Trustee or in
any other capacity contemplated by this Agreement or the Plan), the Oversight Board. or any
individual Member (solely in their capacity as Members of the Oversight Board); provided,
however, that if the Bankruptcy Court either declines to exercise jurisdiction over such action or
cannot exercise jurisdiction over such action, such action may be brought in the state or federal
courts located in the Northern District of Texas.

11.12 Transferee Liabilities. The Claimant Trust shall have no liability for, and the
Claimant Trust Assets shall not be subject to, any claim arising by, through or under the Debtor
except as expressly set forth in the Plan or in this Agreement. In no event shall the Claimant
Trustee or the Claimant Trust Beneficiaries have any personal liability for such claims. If any
liability shall be asserted against the Claimant Trust or the Claimant Trustee as the transferee of
the Claimant Trust Assets on account of any claimed liability of, through or under the Debtor or
Reorganized Debtor, the Claimant Trustee may use such part of the Claimant Trust Assets as may
be necessary to contest any such claimed liability and to pay, compromise, settle or discharge same
on terms reasonably satisfactory to the Claimant Trustee as a Claimant Trust Expense.

[Remainder of Page Intentionally Blank]
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IN WITNESS HEREOQOF, the parties hereto have caused this Claimant Trust Agreement to
be duly executed by their respective officers thereunto duly authorized on the day and year first
written above.

Highland Capital Management, L.P.

. P =77q

Jan(s P. Seery, Jr.
Chief Executive Officer and

Chief Restructuring Officer

Claimant Trustee
By: ; i 7 =

J an;eﬁ’. Seery, Jr., not 1nd1v1dua11{ but
solely in his capacity as the Claimant Trustee
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Wilmington Trust, National Association,
as Delaware Trustee

o 1C Mg

Name: Neumann Marlett
Title: Bank Officer
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