
DOC# 10251051 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 

 
In re: 
 
HOPEMAN BROTHERS, INC., 
 
 Debtor. 

  
 
Chapter 11 
 
Case No. 24-32428 (KLP) 

 
OFFICIAL COMMITTEE OF 
UNSECURED CREDITORS, 
 
 Appellant, 
 
 v. 
 
HOPEMAN BROTHERS, INC., 
 
 Appellee. 

  
 
 
 
Civil Action No.    

MOTION OF THE OFFICIAL COMMITTEE OF  
UNSECURED CREDITORS FOR LEAVE TO APPEAL FROM 

SECOND INTERIM ORDER EXTENDING THE AUTOMATIC STAY 

Appellant, the Official Committee of Unsecured Creditors (“Committee”) of Hopeman 

Brothers, Inc., by and through its undersigned counsel, hereby moves this Court (by this “Motion”) 

for leave to appeal from the Second Interim Order Extending the Automatic Stay to 

Asbestos-Related Actions Against Non-Debtor Defendants (No. 24-32428-KLP, ECF No. 245) 

(“Stay Order”),1 entered by the United States Bankruptcy Court for the Eastern District of 

Virginia (Phillips, J.) on September 25, 2024. 

 
1  A copy of the Stay Order is annexed hereto as Exhibit A.  A copy of the partially redacted 
September 10, 2024 hearing transcript is annexed hereto as Exhibit B.  Liberty Mutual Insurance 
Company designated as confidential certain portions of the September 10, 2024 hearing transcript 
in accordance with the Section III of the Confidentiality Agreement and Protective Order entered 
in the above-captioned bankruptcy case (No. 24-32428-KLP, ECF No. 206). 
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The Committee believes that the Stay Order is a final order that gives the Committee an 

appeal of right under 28 U.S.C. § 158(a)(1), or, in the alternative, that the Stay Order is 

immediately appealable under the collateral order doctrine.  In either case, the Committee can 

present for appellate review all factual and legal issues connected with the Stay Order.  

Nevertheless, in an abundance of caution, the Committee makes this Motion, in accordance with 

28 U.S.C. § 158(a)(3) and Rule 8004 of the Federal Rules of Bankruptcy Procedure, requesting 

leave of this Court to pursue interlocutory review of the questions of law described in the 

accompanying Memorandum of Points and Authorities in Support of Motion of the Official 

Committee of Unsecured Creditors for Leave to Appeal from Second Interim Order Extending the 

Automatic Stay (“Memorandum”). 

For the reasons explained in the Memorandum, the Committee requests that this Court 

(1) determine that the Stay Order is final and appealable as of right, or alternatively, (2) determine 

that the Stay Order is immediately appealable under the collateral order doctrine, or alternatively, 

(3) grant the Committee leave to pursue an interlocutory appeal from the Stay Order on the 

questions of law described in the Memorandum, and in all events (4) grant such other and further 

relief as this Court deems just and appropriate.  

Respectfully submitted, 

CAPLIN & DRYSDALE, CHARTERED 
/s/ Jeffrey A. Liesemer     
Kevin C. Maclay (admitted pro hac vice) 
Todd E. Phillips (admitted pro hac vice) 
Jeffrey A. Liesemer (VSB No. 35918) 
Nathaniel R. Miller (admitted pro hac vice) 
1200 New Hampshire Avenue NW, 8th Floor 
Washington, DC 20036 
Telephone: (202) 862-5000 
Facsimile: (202) 429-3301 
kmaclay@capdale.com 
tphillips@capdale.com 
jliesemer@capdale.com 

MORGAN, LEWIS & BOCKIUS LLP 
Brady Edwards (admitted pro hac vice) 
1000 Louisiana Street, Suite 4000 
Houston, TX 77002-5006 
Telephone: (713) 890-5000 
Facsimile: (713) 890-5001 
brady.edwards@morganlewis.com 
 
W. Brad Nes (admitted pro hac vice) 
1717 Main Street, Suite 3200 
Dallas, TX 75201-7347 
Telephone: (214) 466-4000 
Facsimile: (214) 466-4001 
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nmiller@capdale.com 
 
Counsel for the Official  
Committee of Unsecured Creditors 

brad.nes@morganlewis.com 
 
Jeffrey S. Raskin (admitted pro hac vice) 
One Market, Spear Street Tower, 28th Floor 
San Francisco, CA 94105-1596 
Telephone: (415) 442-1000 
Facsimile: (415) 442-1001 
jeffrey.raskin@morganlewis.com 
 
David Cox (admitted pro hac vice) 
300 South Grand Avenue, 22nd Floor 
Los Angeles, CA 90071-3132 
Telephone: (213) 612-7315 
Facsimile: (213) 612-2501 
david.cox@morganlewis.com 
 
Special Insurance Counsel for the Official 
Committee of Unsecured Creditors 
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HUNTON ANDREWS KURTH LLP 
Joseph P. Rovira (admitted pro hac vice) 
Catherine A. Rankin (admitted pro hac vice) 
600 Travis Street, Suite 4200 
Houston, Texas 77002 
Telephone:  (713) 220-4200 
 
 
Counsel for Debtor and Debtor in Possession 

HUNTON ANDREWS KURTH LLP 
Tyler P. Brown (VSB No. 28072) 
Henry P. (Toby) Long, III (VSB No. 75134) 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, Virginia 23219 
Telephone:  (804) 788-8200 

 

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 

 
In re: 
 
HOPEMAN BROTHERS, INC., 
 
  Debtor. 
 

: 
: 
: 
: 
: 
: 
: 
: 

 
Chapter 11 
 
Case No. 24-32428 (KLP) 
 
 

 
SECOND INTERIM ORDER EXTENDING THE AUTOMATIC STAY TO  

ASBESTOS-RELATED ACTIONS AGAINST NON-DEBTOR DEFENDANTS 

Upon the Motion of the above-captioned debtor (the “Debtor”) for Entry of an Interim and 

Final Order Extending the Automatic Stay to Stay Asbestos-Related Actions against Non-Debtor 

Defendants  (the “Motion”)1 [Docket No. 7]; and the Court having jurisdiction to consider the 

Motion and the relief requested therein in accordance with 28 U.S.C. § 1334 and the Standing 

Order of Reference from the United States District Court for the Eastern District of Virginia, dated 

August 15, 1984; and the Court having found that this is a core proceeding pursuant to 28 U.S.C. 

§ 157(b)(2) and that the Court may enter a second interim order consistent with Article III of the 

United States Constitution; and the Court having found that venue of this proceeding and the 

 
1  Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the 

Motion. 
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Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and it appearing that 

proper and adequate notice of the Motion has been given and that no other or further notice is 

necessary; and the Court having entered a first interim order, on July 3, 2024 [Docket No. 35], 

approving the Motion on an interim basis; and the Court having held a second hearing to consider 

the relief requested in the Motion on September 10, 2024 (the “Hearing”); and upon the record 

herein; and after due deliberation thereon; and, for the reasons stated by the Court on the record at 

the Hearing, all objections to the relief sought in the Motion are overruled and the Court having 

determined there is good and sufficient cause for the relief granted in this Second Interim Order 

extending the stay to the Protected Parties, as set forth herein, for an additional six month period, 

under sections 105(a), 362(a)(1) and 362(a)(3) of the Bankruptcy Code, it is hereby 

ORDERED, ADJUDGED AND DECREED THAT: 

1. The Motion is granted on a second interim basis, as set forth herein, for a period of 

six months (the “Stay Period”) from the date of the Hearing until March 10, 2025 (the “Stay 

Expiration Date”).  

2. The Protected Parties are identified on Exhibit 1 annexed hereto.   

3. This Second Interim Order shall operate as a stay, applicable to all entities, of the 

commencement or continuation, including the issuance or employment of process, of any action 

against a Protected Party related to any asbestos-related claim against the Debtor, Wayne 

Manufacturing Company, Inc. (“Wayne”) and/or a current or former director or officer 

(“Debtor/Wayne Asbestos Claim”) of either during the Stay Period, including but not limited to 

the Direct Action Lawsuits identified on Exhibit 2.   

4. All acts in violation of the stay are prohibited.  This prohibition includes, without 

limitation: (a) the pursuit of discovery from the Protected Parties or their officers, directors, 
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employees or agents in any action stayed by this Second Interim Order, (b) the enforcement of any 

discovery order against the Protected Parties in any action stayed by this Second Interim Order; 

(c) further motions practice related to the foregoing; and (d) any collection activity on account of 

an asbestos-related claim involving the Debtor, Wayne and/or a Former D&O.  For purposes of 

clarity, nothing in this paragraph 4 shall prohibit claimants from (i) continuing or commencing 

actions, including the Direct Action Lawsuits, against any defendant who is not a Protected Party 

and from pursuing discovery and motions practice in those non-stayed actions, as long as such 

discovery and motions practice is not undertaken in pursuit of asbestos-related claims against the 

Protected Parties; or (ii) continuing or commencing actions against any insurer listed on Exhibit 

1 hereto on account of any claim unrelated to a Debtor/Wayne Asbestos Claim, including from 

pursuing discovery or motions practice in such non-stayed actions .   

5. Notwithstanding anything to the contrary in this Second Interim Order, any party 

asserting any asbestos-related claim related to or against the Debtor, Wayne and/or a current or 

former director or officer of either, including, without limitation, against any of the Protected 

Parties, may take reasonable steps during the Stay Period, without leave of the Court, to perpetuate 

the testimony of any person subject to this Second Interim Order who is not expected to survive 

the Stay Period or who otherwise is expected to be unable to provide testimony if it is not 

perpetuated during the Stay Period.  If such a need arises, notice shall be provided to the Debtor, 

the Official Committee of Unsecured Creditors (“Committee”), and each of the other parties below 

that endorsed this Second Interim Order (collectively, the “Notice Parties”) by notifying counsel 

for each Notice Party of the need for perpetuation of such testimony.  The Notice Parties shall have 

the right to object to the notice on any grounds they would have had if they were parties to the 

underlying proceeding and not subject to the terms of this Second Interim Order, and the Notice 
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Parties may raise any such objection with this Court.  The use of such testimony in any appropriate 

jurisdiction shall be subject to the applicable procedural and evidentiary rules of such jurisdiction.  

All parties reserve and do not waive any and all objections with respect to such testimony. 

6. To the extent the Debtor requests that the Court extend the relief granted in this 

Second Interim Order beyond the Stay Period, the Debtor must file a motion with this Court to be 

considered by the Court on or before the Stay Expiration Date or by such other date as the Court 

may order.   

7. Entry of this Order is without prejudice to the rights of any party to oppose any 

extension of the Stay Period that the Debtor may seek or to seek to appeal the granting of any such 

extension without having appealed this Second Interim Order.   

8. The requirement under Local Rule 9013-1(F) to file a memorandum of law in 

connection with the Motion is waived. 

9. The Debtor is authorized to take all actions necessary or appropriate to implement 

the relief granted in this Order in accordance with the Motion, including without limitation seeking 

additional relief from this Court to enforce the terms of this Second Interim Order. 

10. The Court shall retain jurisdiction with respect to all matters arising from or related 

to the implementation and/or interpretation of this Order.  

 

Dated: ___________, 2024  
Richmond, Virginia  

 UNITED STATES BANKRUPTCY JUDGE 
 

/s/ Keith L Phillips

Sep 20 2024

Entered On Docket: Sep 25 2024
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WE ASK FOR THIS: 

 
/s/ Henry P. (Toby) Long, III    
Tyler P. Brown (VSB No. 28072) 
Henry P. (Toby) Long, III (VSB No. 75134) 
HUNTON ANDREWS KURTH LLP 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, Virginia 23219 
Telephone:  (804) 788-8200 
Facsimile:    (804) 788-8218 
Email:     tpbrown@HuntonAK.com 
 hlong@HuntonAK.com 
 
- and - 
 
Joseph P. Rovira (admitted pro hac vice) 
Catherine A. Rankin (admitted pro hac vice) 
HUNTON ANDREWS KURTH LLP 
600 Travis Street, Suite 4200 
Houston, Texas 77002 
Telephone:  (713) 220-4200 
Facsimile:   (713) 220-4285 
Email:     josephrovira@HuntonAK.com 
   crankin@HuntonAK.com 
 

Counsel for the Debtor and Debtor in Possession 
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SEEN AND NO OBJECTION AS TO FORM OF ORDER, WITH ALL OTHER RIGHTS 
RESERVED: 
 
 /s/ Jeffrey A. Liesemer    
Jeffrey A. Liesemer (VSB No. 35918) 
CAPLIN & DRYSDALE, CHARTERED 
1200 New Hampshire Avenue NW, 8th Floor 
Washington, District of Columbia 20036 
Telephone:  (202) 862-5000 
Email:     jliesemer@capdale.com 
 
Counsel for the Official Committee of Unsecured Creditors 
 
 
 /s/ Jennifer J. West      
Robert H. Chappell, III (VSB No. 31698) 
Jennifer J. West (VSB No. 47522) 
Christopher A. Hurley (VSB No. 93575) 
SPOTTS FAIN PC 
411 East Franklin Street, Suite 600 
Richmond, Virginia 23219 
Telephone:  (804) 697-2000 
Email:     rchappell@spottsfain.com 
                jwest@spottsfain.com 
                churley@spottsfain.com 
         
Counsel for Boling Law Firm and Law Office of Philip C. Hoffman 
 
 
 /s/ K. Elizabeth Sieg     
Dion W. Hayes (VSB No. 34304) 
Sarah B. Boehm (VSB No. 45201) 
K. Elizabeth Sieg (VBS No. 77314) 
Connor W. Symons (VSB No. 98418) 
McGUIREWOODS LLP 
Gateway Plaza 
800 East Canal Street 
Richmond, Virginia 23219 
Telephone: (804) 775-1000 
Email:     dhayes@mcguirewoods.com 
               sboehm@mcguirewoods.com 
               cysmons@mcguirewoods.com 
 
Counsel for Huntington Ingalls Industries, Inc. 
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 /s/ Kollin G. Bender       
Robert S. Westerman (VSB No. 43294) 
Kollin G. Bender (VSB No. 98912) 
HIRSCHLER FLEISCHER, P.C. 
The Edgeworth Building 
2100 East Cary Street 
Richmond, Virginia 23223 
Telephone:  (804) 771-9500 
Email:     rwestermann@hirschlerlaw.com 
                kbender@hirschlerlaw.com  
 
Counsel for Janet Rivet, Kayla Rivet, Maxine Becky Polkey Ragusa, Valeria Anne Ragusa 
Primeaux, Stephanie Jean Ragusa Connors, Erica Dandry Constanza, and Monica Dandry 
Hallner 
 
 
 
 
 
 
 
 

CERTIFICATION OF ENDORSEMENT 
UNDER LOCAL BANKRUPTCY RULE 9022-1(C) 

 
I hereby certify that the foregoing proposed order has been endorsed by or served 

upon all necessary parties. 

 /s/ Henry P. (Toby) Long, III 
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Exhibit 1 
 

Protected Parties 
 

1. Insurers Who Provide (or in the case of Liberty Mutual Insurance Company 
provided) Shared Insurance Coverage to the Debtor, Wayne and Former D&Os: 

a. Liberty Mutual Insurance Company 

b. Century Indemnity Company (as successor to CCI Insurance Company, as successor to 
Insurance Company of North American) 

c. Westchester Fire Insurance Company 

d. Continental Casualty Company 

e. Fidelity & Casualty Company 

f. Lexington Insurance Company 

g. Granite State Insurance Company 

h. Insurance Company of the State of Pennsylvania 

i. National Union Fire Insurance Company of Pittsburgh, PA 

j. General Reinsurance Corporation 

2. Former D&Os of the Debtor and Wayne Who Are Also Covered Under the Debtor’s 
Insurance Policies.  The following Former D&Os are named in pending Direct Action 
Lawsuits with the Debtor and Wayne and, with the exception of Bertram C. 
Hopeman, are each deceased: 

a. Albert Arendt Hopeman, Jr. (named defendant in Lebeouf, Jr. v. Huntington Ingalls Inc., 
2024-04032 (Civil District Court Parish of Orleans, La.) and McElwee v. Anco 
Insulations, Inc. et al., 2:23-cv-03137 (E.D. La.)) 

b. Bertram C. Hopeman (named defendant in Lebeouf, Jr. v. Huntington Ingalls Inc., 2024-
04032 (Civil District Court Parish of Orleans, La.) and McElwee v. Anco Insulations, Inc. 
et al., 2:23-cv-03137 (E.D. La.)) 

c. Charles Johnson (named defendant in Lebeouf, Jr. v. Huntington Ingalls Inc., 2024-04032 
(Civil District Court Parish of Orleans, La.) and McElwee v. Anco Insulations, Inc. et al., 
2:23-cv-03137 (E.D. La.)) 

d. Kenneth Wood (named defendant in Lebeouf, Jr. v. Huntington Ingalls Inc., 2024-04032 
(Civil District Court Parish of Orleans, La.) and McElwee v. Anco Insulations, Inc. et al., 
2:23-cv-03137 (E.D. La.)) 
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3. Current D&Os of the Debtor Who Have the Same Indemnification Rights as Former 
D&Os:   

a. Christopher Lascell 

b. Daniel Lascell 

c. Carrie Lascell Brown 
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Exhibit 2 

Direct Action Lawsuits 

 

Case 24-32428-KLP    Doc 245    Filed 09/25/24    Entered 09/25/24 13:10:47    Desc Main
Document      Page 10 of 19

Case 24-32428-KLP    Doc 282    Filed 10/09/24    Entered 10/09/24 20:05:33    Desc Main
Document      Page 14 of 224



Ex
hi
bi
t2

Ca
se

Na
m
e

Ca
se

Nu
m
be

r
Co

ur
t

Cl
ai
m
an

t
Cl
ai
m
an

t's
Co

un
se
l

Co
un

se
lt
o
Av

on
da

le
(H
un

tin
gt
on

)

1

Al
lo
,I
II
v.
Hu

nt
in
gt
on

In
ga
lls
,I
nc
.,
et
.

al
.

2:
23

cv
06

00
6
US

DC
Ea
st
er
n
Di
st
ric
to

fL
ou

isi
an
a

Ch
ar
le
sA

llo
,I
II

Da
vi
d
M
el
an
co
n

Irw
in
Fr
itc
hi
e
Ur
qu

ha
rt
&
M
oo

re
,L
LC

40
0
Po

yd
ra
sS

t.,
Su
ite

27
00

Ne
w
O
rle

an
s,
LA

70
13

0

Gu
sA

.F
rit
ch
ie

Ti
m
ot
hy

Fa
rr
ow

Da
ni
el
s

Da
vi
d
M
.M

el
an
co
n

Al
iso

n
A.

Sp
in
dl
er

Ke
vi
n
Po

w
el
l

Di
an
a
J.
M
as
te
rs

Co
nn

or
W
.P
et
h

Ke
lli
M
ur
ph

y
M
ill
er

Irw
in
Fr
itc
hi
e
Ur
qu

ha
rt
&
M
oo

re
,

LL
C
(N
ew

O
rle

an
s)

40
0
Po

yd
ra
sS

t.
Su
ite

27
00

Ne
w
O
rle

an
s,
LA

70
13

0

2

Be
ck
er

v.
Hu

nt
in
gt
on

In
ga
lls

In
co
rp
or
at
ed

,e
t.
al
.

2:
23

cv
06

90
0
US

DC
Ea
st
er
n
Di
st
ric
to

fL
ou

isi
an
a

Pa
tr
ici
a
Be

ck
er

Iv
an

D.
Ca
so
n

Th
e
Go

ri
La
w
Fi
rm

90
9
Po

yd
ra
sS

tr
ee
t,
Su
ite

21
95

Ne
w
O
rle

an
s,
LA

70
11

2

Gu
sA

.F
rit
ch
ie

Ti
m
ot
hy

Fa
rr
ow

Da
ni
el
s

Da
vi
d
M
.M

el
an
co
n

Al
iso

n
A.

Sp
in
dl
er

Ke
vi
n
Po

w
el
l

Di
an
a
J.
M
as
te
rs

Co
nn

or
W
.P
et
h

Ke
lli
M
ur
ph

y
M
ill
er

Irw
in
Fr
itc
hi
e
Ur
qu

ha
rt
&
M
oo

re
,

LL
C
(N
ew

O
rle

an
s)

40
0
Po

yd
ra
sS

t.
Su
ite

27
00

Ne
w
O
rle

an
s,
LA

70
13

0

3

Be
cn
el
v.
Ta
yl
or

Se
in
de

nb
ac
h,
In
c.
,e
t.

al
.

2:
23

cv
01

12
4
US

DC
Ea
st
er
n
Di
st
ric
to

fL
ou

isi
an
a

Da
rw

in
Kr
ae
m
er
,R

os
an
ne

Pi
er
ro
n,
Ch

er
yl
Be

cn
el
an
d

W
en

dy
Vo

nl
ie
ne

n

Ph
ili
p
C.
Ho

ffm
an

Da
ya
lS
.R

ed
dy

64
3
M
ag
az
in
e
St
re
et
,S
ui
te

30
0A

Ne
w
O
rle

an
s,
LA

70
13

0

Gu
sA

.F
rit
ch
ie

Ti
m
ot
hy

Fa
rr
ow

Da
ni
el
s

Da
vi
d
M
.M

el
an
co
n

Al
iso

n
A.

Sp
in
dl
er

Ke
vi
n
Po

w
el
l

Di
an
a
J.
M
as
te
rs

Co
nn

or
W
.P
et
h

Ke
lli
M
ur
ph

y
M
ill
er

Irw
in
Fr
itc
hi
e
Ur
qu

ha
rt
&
M
oo

re
,

LL
C
(N
ew

O
rle

an
s)

40
0
Po

yd
ra
sS

t.
Su
ite

27
00

Ne
w
O
rle

an
s,
LA

70
13

0

Pa
ge

1
of

9

Case 24-32428-KLP    Doc 245    Filed 09/25/24    Entered 09/25/24 13:10:47    Desc Main
Document      Page 11 of 19

Case 24-32428-KLP    Doc 282    Filed 10/09/24    Entered 10/09/24 20:05:33    Desc Main
Document      Page 15 of 224



Ex
hi
bi
t2

4

Bo
ur
ge
oi
sv

.P
en

ns
yl
va
ni
a
Ge

ne
ra
l

In
su
ra
nc
e
Co

.,
et
.a
l.

2:
24

cv
00

33
7
US

DC
Ea
st
er
n
Di
st
ric
to

fL
ou

isi
an
a

Da
vi
d
an
d
Em

el
da

Bo
ur
ge
oi
s

Er
in
Br
uc
e
Sa
uc
ie
r

Di
dr
ik
se
n,
Sa
uc
ie
ra

nd
W
oo

ds
,P
LC

31
14

Ca
na
lS
tr
ee
t

Ne
w
O
rle

an
s,
LA

70
11

9

Br
ia
n
C.
Bo

ss
ie
r

Ed
w
in
A.

El
lin
gh
au
se
n,
III

Ch
ris
to
ph

er
T.
Gr
ac
e,
III

Er
in
H.

Bo
yd

La
ur
a
M
.G

ill
en

Ki
m
m
ie
rL
.P
au
l

Bl
ue

W
ill
ia
m
s,
L.
L.
C.

34
21

N.
Ca
us
ew

ay
Bl
vd
.,
Su
ite

90
0

M
et
ai
rie

,L
A

70
00

2

5

Bo
ut
te
,S
r.
v.
Hu

nt
in
gt
on

In
ga
lls

In
co
rp
or
at
ed

,e
t.
al
.

2:
22

cv
03

32
1
US

DC
Ea
st
er
n
Di
st
ric
to

fL
ou

isi
an
a

Sh
el
to
n
A.

Bo
ut
te
,S
r.
an
d

Ar
le
ne

Bo
ut
te

M
ad
el
in
e
M
.D

ix
on

Th
e
Go

ri
La
w
Fi
rm

90
9
Po

yd
ra
sS

tr
ee
t,
Su
ite

21
95

Ne
w
O
rle

an
s,
LA

70
11

2

Gu
sA

.F
rit
ch
ie

Ti
m
ot
hy

Fa
rr
ow

Da
ni
el
s

Da
vi
d
M
.M

el
an
co
n

Al
iso

n
A.

Sp
in
dl
er

Ke
vi
n
Po

w
el
l

Di
an
a
J.
M
as
te
rs

Co
nn

or
W
.P
et
h

Ke
lli
M
ur
ph

y
M
ill
er

Irw
in
Fr
itc
hi
e
Ur
qu

ha
rt
&
M
oo

re
,

LL
C
(N
ew

O
rle

an
s)

40
0
Po

yd
ra
sS

t.
Su
ite

27
00

Ne
w
O
rle

an
s,
LA

70
13

0

6

Br
ac
y
v.
AB

B,
In
c.
,e
t.
al
.

2:
23

cv
06

93
7
US

DC
Ea
st
er
n
Di
st
ric
to

fL
ou

isi
an
a

Ho
ra
ce

L.
Br
ac
y

Iv
an

D.
Ca
so
n

Th
e
Go

ri
La
w
Fi
rm

90
9
Po

yd
ra
sS

tr
ee
t,
Su
ite

21
95

Ne
w
O
rle

an
s,
LA

70
11

2

Br
ia
n
C.
Bo

ss
ie
r

Ed
w
in
A.

El
lin
gh
au
se
n,
III

Ch
ris
to
ph

er
T.
Gr
ac
e,
III

Er
in
H.

Bo
yd

La
ur
a
M
.G

ill
en

Ki
m
m
ie
rL
.P
au
l

Bl
ue

W
ill
ia
m
s,
L.
L.
C.

34
21

N.
Ca
us
ew

ay
Bl
vd
.,
Su
ite

90
0

M
et
ai
rie

,L
A

70
00

2

7

Br
ig
na
cv

.A
nc
o
In
su
la
tio

ns
,I
nc
.,
et
.a
l.

2:
23

cv
03

12
4
US

DC
Ea
st
er
n
Di
st
ric
to

fL
ou

isi
an
a

Pe
rc
y
Br
ig
na
c

Da
m
on

R.
Po

ur
cia

u
Po

uc
ia
u
La
w
Fi
rm

85
50

Un
ite

d
Pl
az
a
Bl
vd
.,
Su
ite

70
2

Ba
to
n
Ro

ug
e,
LA

70
80

9

Br
ia
n
C.
Bo

ss
ie
r

Ed
w
in
A.

El
lin
gh
au
se
n,
III

Ch
ris
to
ph

er
T.
Gr
ac
e,
III

Er
in
H.

Bo
yd

La
ur
a
M
.G

ill
en

Ki
m
m
ie
rL
.P
au
l

Bl
ue

W
ill
ia
m
s,
L.
L.
C.

34
21

N.
Ca
us
ew

ay
Bl
vd
.,
Su
ite

90
0

M
et
ai
rie

,L
A

70
00

2

8

Ch
al
ke
rv

.T
ay
lo
rS

ei
de

nb
ac
h,
In
c.
,e
t.

al
.

20
23

13
77

0
Ci
vi
l D

ist
ric
tC

ou
rt
fo
rt
he

Pa
ris
h
of

O
rle

an
s,
St
at
e
of

Lo
ui
sia

na
Pa
m
el
a
Ch

al
ke
r

Ph
ili
p
C.
Ho

ffm
an

Da
ya
lS
.R

ed
dy

64
3
M
ag
az
in
e
St
re
et
,S
ui
te

30
0A

Ne
w
O
rle

an
s,
LA

70
13

0

N/
A

Pa
ge

2
of

9

Case 24-32428-KLP    Doc 245    Filed 09/25/24    Entered 09/25/24 13:10:47    Desc Main
Document      Page 12 of 19

Case 24-32428-KLP    Doc 282    Filed 10/09/24    Entered 10/09/24 20:05:33    Desc Main
Document      Page 16 of 224



Ex
hi
bi
t2

9

Co
ns
ta
nz
a
et

al
v.
Hu

nt
in
gt
on

In
ga
lls

In
c.

2:
24

cv
00

87
1
US

DC
Ea
st
er
n
Di
st
ric
to

fL
ou

isi
an
a

Er
ica

Da
nd

ry
Co

ns
ta
nz
a

Ro
us
se
l&

Cl
em

en
t

17
14

Ca
nn

es
Dr
iv
e

La
Pl
ac
e,
LA

70
06

8

Br
ia
n
C.
Bo

ss
ie
r

Ed
w
in
A.

El
lin
gh
au
se
n,
III

Ch
ris
to
ph

er
T.
Gr
ac
e,
III

Er
in
H.

Bo
yd

La
ur
a
M
.G

ill
en

Ki
m
m
ie
rL
.P
au
l

Bl
ue

W
ill
ia
m
s,
L.
L.
C.

34
21

N.
Ca
us
ew

ay
Bl
vd
.,
Su
ite

90
0

M
et
ai
rie

,L
A

70
00

2

10

Da
ig
le
,I
II
v.
An

co
In
so
lu
at
io
ns
,I
nc
.,
et
.

al
.

2:
23

cv
01

41
4
US

DC
Ea
st
er
n
Di
st
ric
to

fL
ou

isi
an
a

De
nn

is
Da

ig
le
,I
II,
Ki
m

Lo
m
ba
s,

M
ich

el
le
Tr
ou

ill
ie
t,
Er
ic
Da

ig
le
,

an
d
Pa
tr
ick

Da
ig
le

Da
m
on

R.
Po

ur
cia

u
Po

uc
ia
u
La
w
Fi
rm

85
50

Un
ite

d
Pl
az
a
Bl
vd
.,
Su
ite

70
2

Ba
to
n
Ro

ug
e,
LA

70
80

9

Gu
sA

.F
rit
ch
ie

Ti
m
ot
hy

Fa
rr
ow

Da
ni
el
s

Da
vi
d
M
.M

el
an
co
n

Al
iso

n
A.

Sp
in
dl
er

Ke
vi
n
Po

w
el
l

Di
an
a
J.
M
as
te
rs

Co
nn

or
W
.P
et
h

Ke
lli
M
ur
ph

y
M
ill
er

Irw
in
Fr
itc
hi
e
Ur
qu

ha
rt
&
M
oo

re
,

LL
C
(N
ew

O
rle

an
s)

40
0
Po

yd
ra
sS

t.
Su
ite

27
00

Ne
w
O
rle

an
s,
LA

70
13

0

11

Di
tc
ha
ro

v.
Un

io
n
Pa
cif
ic
Ra

ilr
oa
d

Co
m
pa
ny
,e
t.
al
.

20
22

10
93

5
Ci
vi
lD

ist
ric
tC

ou
rt
fo
rt
he

Pa
ris
h
of

O
rle

an
s,
St
at
e
of

Lo
ui
sia

na
An

th
on

y
J.
Di
tc
ha
ro

Je
re
m
ia
h
Bo

lin
g

Ca
ro
lin
e
Bo

lin
g

Be
nj
am

in
Ru

m
ph

La
Cr
ish

a
M
cA
lli
st
er

Bo
lin
g
La
w
Fi
rm

,L
LC

54
1
Ju
lia

St
re
et
,S
ui
te

30
0

Ne
w
O
rle

an
s,
LA

70
13

0

Br
ia
n
C.
Bo

ss
ie
r

Ed
w
in
A.

El
lin
gh
au
se
n,
III

Ch
ris
to
ph

er
T.
Gr
ac
e,
III

Er
in
H.

Bo
yd

La
ur
a
M
.G

ill
en

Ki
m
m
ie
rL
.P
au
l

Bl
ue

W
ill
ia
m
s,
L.
L.
C.

34
21

N.
Ca
us
ew

ay
Bl
vd
.,
Su
ite

90
0

M
et
ai
rie

,L
A

70
00

2

12

Du
ra
n,
Jr
.v
.T
ay
lo
rS

ei
de

nb
ac
h,
In
c.
,

et
.a
l.

20
23

13
74

1
Ci
vi
l D

ist
ric
tC

ou
rt
fo
rt
he

Pa
ris
h
of

O
rle

an
s,
St
at
e
of

Lo
ui
sia

na
Gi
lb
er
tD

ur
an
,J
r.

Ph
ili
p
C.
Ho

ffm
an

Da
ya
lS
.R

ed
dy

64
3
M
ag
az
in
e
St
re
et
,S
ui
te

30
0A

Ne
w
O
rle

an
s,
LA

70
13

0

Gu
sA

.F
rit
ch
ie

Ti
m
ot
hy

Fa
rr
ow

Da
ni
el
s

Da
vi
d
M
.M

el
an
co
n

Al
iso

n
A.

Sp
in
dl
er

Ke
vi
n
Po

w
el
l

Di
an
a
J.
M
as
te
rs

Co
nn

or
W
.P
et
h

Ke
lli
M
ur
ph

y
M
ill
er

Irw
in
Fr
itc
hi
e
Ur
qu

ha
rt
&
M
oo

re
,

LL
C
(N
ew

O
rle

an
s)

40
0
Po

yd
ra
sS

t.
Su
ite

27
00

Ne
w
O
rle

an
s,
LA

70
13

0

Pa
ge

3
of

9

Case 24-32428-KLP    Doc 245    Filed 09/25/24    Entered 09/25/24 13:10:47    Desc Main
Document      Page 13 of 19

Case 24-32428-KLP    Doc 282    Filed 10/09/24    Entered 10/09/24 20:05:33    Desc Main
Document      Page 17 of 224



Ex
hi
bi
t2

13

Ev
an
sv

.T
ay
lo
rS

ei
de

nb
ac
h,
In
c.
,e
t.
al
.
2:
23

cv
04

24
1
US

DC
Ea
st
er
n
Di
st
ric
to

fL
ou

isi
an
a

M
ar
vi
n
Ev
an
s

Ph
ili
p
C.
Ho

ffm
an

Da
ya
lS
.R

ed
dy

64
3
M
ag
az
in
e
St
re
et
,S
ui
te

30
0A

Ne
w
O
rle

an
s,
LA

70
13

0

Br
ia
n
C.
Bo

ss
ie
r

Ed
w
in
A.

El
lin
gh
au
se
n,
III

Ch
ris
to
ph

er
T.
Gr
ac
e,
III

Er
in
H.

Bo
yd

La
ur
a
M
.G

ill
en

Ki
m
m
ie
rL
.P
au
l

Bl
ue

W
ill
ia
m
s,
L.
L.
C.

34
21

N.
Ca
us
ew

ay
Bl
vd
.,
Su
ite

90
0

M
et
ai
rie

,L
A

70
00

2

14

Gi
st
ar
ve
,S
r.
v.
Hu

nt
in
gt
on

In
ga
lls

In
du

st
rie

s,
et
.a
l.

20
16

05
79

7
Ci
vi
lD

ist
ric
tC

ou
rt
fo
rt
he

Pa
ris
h
of

O
rle

an
s,
St
at
e
of

Lo
ui
sia

na
Jo
se
ph

Gi
st
ar
ve
,S
r.

Ro
n
A.

Au
st
in

Au
st
in
&
As
so
cia

te
s,
L.
L.
C.

40
0
M
an
ha
tt
an

Bo
ul
ev
ar
d

Ha
rv
ey
,L
A

70
05

8

N/
A

15

Go
m
ez

v.
La
m
on

sG
as
ke
tC

om
pa
ny
,e
t.

al
.

2:
23

cv
02

85
0
US

DC
Ea
st
er
n
Di
st
ric
to

fL
ou

isi
an
a

Da
vi
d
Go

m
ez

Da
vi
d
R.

Ca
nn

el
la

Ch
ris
to
ph

er
C.
Co

lle
y

Kr
ist
op

he
rL
.T
ho

m
ps
on

Em
ily

C.
La
Ce

rt
e

Ba
ro
n
&
Bu

dd
,P
.C
.

26
00

Ci
tiP

la
ce

Dr
iv
e,
Su
ite

40
0

Ba
to
n
Ro

ug
e,
LA

70
80

8

Gu
sA

.F
rit
ch
ie

Ti
m
ot
hy

Fa
rr
ow

Da
ni
el
s

Da
vi
d
M
.M

el
an
co
n

Al
iso

n
A.

Sp
in
dl
er

Ke
vi
n
Po

w
el
l

Di
an
a
J.
M
as
te
rs

Co
nn

or
W
.P
et
h

Ke
lli
M
ur
ph

y
M
ill
er

Irw
in
Fr
itc
hi
e
Ur
qu

ha
rt
&
M
oo

re
,

LL
C
(N
ew

O
rle

an
s)

40
0
Po

yd
ra
sS

t.
Su
ite

27
00

Ne
w
O
rle

an
s,
LA

70
13

0

16

Ho
ffm

an
,J
r.
v.
Hu

nt
in
gt
on

In
ga
lls

In
c.
,

et
.a
l.

20
22

07
11

1
Ci
vi
l D

ist
ric
tC

ou
rt
fo
rt
he

Pa
ris
h
of

O
rle

an
s,
St
at
e
of

Lo
ui
sia

na
Do

na
ld
M
.H

of
fm

an
,J
r.,

Ch
ar
le
sS

.S
om

es
,a
nd

Ka
th
le
en

W
hi
te
d

St
ep

he
n
J.
Au

st
in

St
ep

he
n
J.
Au

st
in
,L
LC

1
Ga

lle
ria

Bo
ul
ev
ar
d,
Su
ite

19
00

M
et
ai
rie

,L
A

70
00

1

N/
A

17

La
gr
an
ge

v.
Ea
gl
e,
In
c.
,e
t.
al
.

2:
23

cv
00

62
8
US

DC
Ea
st
er
n
Di
st
ric
to

fL
ou

isi
an
a

Irm
a
Le
e
La
gr
an
ge

Da
vi
d
R.

Ca
nn

el
la

Ch
ris
to
ph

er
C.
Co

lle
y

Kr
ist
op

he
rL
.T
ho

m
ps
on

Em
ily

C.
La
Ce

rt
e

Ba
ro
n
&
Bu

dd
,P
.C
.

26
00

Ci
tiP

la
ce

Dr
iv
e,
Su
ite

40
0

Ba
to
n
Ro

ug
e,
LA

70
80

8

Gu
sA

.F
rit
ch
ie

Ti
m
ot
hy

Fa
rr
ow

Da
ni
el
s

Da
vi
d
M
.M

el
an
co
n

Al
iso

n
A.

Sp
in
dl
er

Ke
vi
n
Po

w
el
l

Di
an
a
J.
M
as
te
rs

Co
nn

or
W
.P
et
h

Ke
lli
M
ur
ph

y
M
ill
er

Irw
in
Fr
itc
hi
e
Ur
qu

ha
rt
&
M
oo

re
,

LL
C
(N
ew

O
rle

an
s)

40
0
Po

yd
ra
sS

t.
Su
ite

27
00

Ne
w
O
rle

an
s,
LA

70
13

0

Pa
ge

4
of

9

Case 24-32428-KLP    Doc 245    Filed 09/25/24    Entered 09/25/24 13:10:47    Desc Main
Document      Page 14 of 19

Case 24-32428-KLP    Doc 282    Filed 10/09/24    Entered 10/09/24 20:05:33    Desc Main
Document      Page 18 of 224



Ex
hi
bi
t2

18

Le
bo

eu
f,
Jr
.e
ta

lv
.H

un
tin

gt
on

In
ga
lls

In
c.

20
24

04
03

2
Ci
vi
lD

ist
ric
tC

ou
rt
fo
rt
he

Pa
ris
h
of

O
rle

an
s,
St
at
e
of

Lo
ui
sia

na
No

la
n
J.
Le
bo

eu
f,
Jr
.

La
nd

ry
&
Sw

ar
r

11
00

Po
yd
ra
sS

t.
En
er
gy

Ce
nt
re

–
Su
ite

20
00

Ne
w
O
rle

an
s,
LA

70
16

3

an
d

Th
e
Ch

ee
k
La
w
Fi
rm

65
0
Po

yd
ra
sS

tr
ee
t,
St
e
23

10
Ne

w
O
rle

an
s,
LA

70
13

0

N/
A

19

Le
w
is
v.
Ta
yl
er

Se
id
en

ba
ch
,I
nc
.,
et
.a
l.

2:
23

cv
06

76
4
US

DC
Ea
st
er
n
Di
st
ric
to

fL
ou

isi
an
a

Br
ou

ne
y
Le
w
is
an
d
M
on

ica
Ke

lly
Le
w
is

Ke
vi
n
B.

M
ila
no

Iv
an

D.
Ca
so
n

Th
e
Go

ri
La
w
Fi
rm

90
9
Po

yd
ra
sS

tr
ee
t,
Su
ite

21
95

Ne
w
O
rle

an
s,
LA

70
11

2

Br
ia
n
C.
Bo

ss
ie
r

Ed
w
in
A.

El
lin
gh
au
se
n,
III

Ch
ris
to
ph

er
T.
Gr
ac
e,
III

Er
in
H.

Bo
yd

La
ur
a
M
.G

ill
en

Ki
m
m
ie
rL
.P
au
l

Bl
ue

W
ill
ia
m
s,
L.
L.
C.

34
21

N.
Ca
us
ew

ay
Bl
vd
.,
Su
ite

90
0

M
et
ai
rie

,L
A

70
00

2

20

M
ar
ce
lla
,e
t.
al
.v
.H

un
tin

gt
on

In
ga
lls
,

In
co
rp
or
at
ed

et
.a
l.

2:
24

cv
00

78
0
US

DC
Ea
st
er
n
Di
st
ric
to

fL
ou

isi
an
a

No
rm

a
M
ar
ce
lla
,S
co
tt

M
ar
ce
lla
,T
ro
y
M
ar
ce
lla
,a
nd

To
ni
He

rb
er
t,
In
di
vi
du

al
ly
an
d

as
St
at
ut
or
y
He

irs
of

De
ce
nd

en
tR

on
al
d
M
ar
ce
lla

Da
vi
d
R.

Ca
nn

el
la

Ch
ris
to
ph

er
C.
Co

lle
y

Kr
ist
op

he
rL
. T
ho

m
ps
on

Em
ily

C.
La
Ce

rt
e

Ba
ro
n
&
Bu

dd
,P
.C
.

26
00

Ci
tiP

la
ce

Dr
iv
e,
Su
ite

40
0

Ba
to
n
Ro

ug
e,
LA

70
80

8

Gu
sA

.F
rit
ch
ie

Ti
m
ot
hy

Fa
rr
ow

Da
ni
el
s

Da
vi
d
M
.M

el
an
co
n

Al
iso

n
A.

Sp
in
dl
er

Ke
vi
n
Po

w
el
l

Di
an
a
J.
M
as
te
rs

Co
nn

or
W
.P
et
h

Ke
lli
M
ur
ph

y
M
ill
er

Irw
in
Fr
itc
hi
e
Ur
qu

ha
rt
&
M
oo

re
,

LL
C
(N
ew

O
rle

an
s)

40
0
Po

yd
ra
sS

t.
Su
ite

27
00

Ne
w
O
rle

an
s,
LA

70
13

0

21

M
cE
lw
ee

v.
An

co
In
su
la
tio

ns
,I
nc
.e
t.

al
.

2:
23

cv
03

13
7
US

DC
Ea
st
er
n
Di
st
ric
to

fL
ou

isi
an
a

Ro
be

rt
J.
M
cE
lw
ee

Fr
an
k
J.
Sw

ar
r

M
ick

ey
P.
La
nd

ry
M
at
th
ew

Cl
ar
k

La
nd

ry
&
Sw

ar
r,
LL
C

11
00

Po
yd
ra
sS

tr
ee
t,
Su
ite

20
00

Ne
w
O
rle

an
s,
LA

70
16

3

an
d

Je
ffe

ry
A.

O
'C
on

ne
ll

Th
e
Ne

m
er
of
fL
aw

Fi
rm

Do
ug
la
sP

la
za

82
26

Do
ug
la
sA

ve
nu

e,
Su
ite

74
0

Da
lla
s,
Te
xa
s
75

22
5

Gu
sA

.F
rit
ch
ie

Ti
m
ot
hy

Fa
rr
ow

Da
ni
el
s

Da
vi
d
M
.M

el
an
co
n

Al
iso

n
A.

Sp
in
dl
er

Ke
vi
n
Po

w
el
l

Di
an
a
J.
M
as
te
rs

Co
nn

or
W
.P
et
h

Ke
lli
M
ur
ph

y
M
ill
er

Irw
in
Fr
itc
hi
e
Ur
qu

ha
rt
&
M
oo

re
,

LL
C
(N
ew

O
rle

an
s)

40
0
Po

yd
ra
sS

t.
Su
ite

27
00

Ne
w
O
rle

an
s,
LA

70
13

0

Pa
ge

5
of

9

Case 24-32428-KLP    Doc 245    Filed 09/25/24    Entered 09/25/24 13:10:47    Desc Main
Document      Page 15 of 19

Case 24-32428-KLP    Doc 282    Filed 10/09/24    Entered 10/09/24 20:05:33    Desc Main
Document      Page 19 of 224



Ex
hi
bi
t2

22

M
cI
nt
yr
e
v.
Hu

nt
in
gt
on

In
ga
lls

In
co
rp
or
at
ed

,e
t.
al
.

2:
23

cv
05

04
8
US

DC
Ea
st
er
n
Di
st
ric
to

fL
ou

isi
an
a

W
ill
ia
m

M
cI
nt
yr
e

Iv
an

D.
Ca
so
n

Th
e
Go

ri
La
w
Fi
rm

90
9
Po

yd
ra
sS

tr
ee
t,
Su
ite

21
95

Ne
w
O
rle

an
s,
LA

70
11

2

Br
ia
n
C.
Bo

ss
ie
r

Ed
w
in
A.

El
lin
gh
au
se
n,
III

Ch
ris
to
ph

er
T.
Gr
ac
e,
III

Er
in
H.

Bo
yd

La
ur
a
M
.G

ill
en

Ki
m
m
ie
rL
.P
au
l

Bl
ue

W
ill
ia
m
s,
L.
L.
C.

34
21

N.
Ca
us
ew

ay
Bl
vd
.,
Su
ite

90
0

M
et
ai
rie

,L
A

70
00

2

23

Pl
ai
sa
nc
e,
Sr
.v
.T
ay
lo
rS

ei
nd

en
ba
ch
,

In
c.
,e
t.
al
.

2:
23

cv
05

42
6
US

DC
Ea
st
er
n
Di
st
ric
to

fL
ou

isi
an
a

Co
rb
et

J.
Pl
ai
sa
nc
e,
Sr
.

Ph
ili
p
C.
Ho

ffm
an

Da
ya
lS
.R

ed
dy

64
3
M
ag
az
in
e
St
re
et
,S
ui
te

30
0A

Ne
w
O
rle

an
s,
LA

70
13

0

Br
ia
n
C.
Bo

ss
ie
r

Ed
w
in
A.

El
lin
gh
au
se
n,
III

Ch
ris
to
ph

er
T.
Gr
ac
e,
III

Er
in
H.

Bo
yd

La
ur
a
M
.G

ill
en

Ki
m
m
ie
rL
.P
au
l

Bl
ue

W
ill
ia
m
s,
L.
L.
C.

34
21

N.
Ca
us
ew

ay
Bl
vd
.,
Su
ite

90
0

M
et
ai
rie

,L
A

70
00

2

24

Pr
ud

e
v.
Fi
de

lit
y
an
d
Ca
su
al
ty

In
cu
ra
nc
e
Co

m
pa
ny

of
Ne

w
Yo

rk
,e
t.

al
.

2:
23

cv
07

19
7
US

DC
Ea
st
er
n
Di
st
ric
to

fL
ou

isi
an
a

W
ill
ia
m

"B
ud

dy
"P

ru
de

Da
m
on

R.
Po

ur
cia

u
Po

uc
ia
u
La
w
Fi
rm

85
50

Un
ite

d
Pl
az
a
Bl
vd
.,
Su
ite

70
2

Ba
to
n
Ro

ug
e,
LA

70
80

9

an
d

Sc
ot
tM

.G
al
an
te

St
ep

ha
ni
e
M
.H

ar
tm

an
Th
e
Ga

la
nt
e
Lit
ig
at
io
n
Gr
ou

p,
LL
C

81
6
Ca
di
zS

tr
ee
t

Ne
w
O
rle

an
s,
LA

70
11

5

Br
ia
n
C.
Bo

ss
ie
r

Ed
w
in
A.

El
lin
gh
au
se
n,
III

Ch
ris
to
ph

er
T.
Gr
ac
e,
III

Er
in
H.

Bo
yd

La
ur
a
M
.G

ill
en

Ki
m
m
ie
rL
.P
au
l

Bl
ue

W
ill
ia
m
s,
L.
L.
C.

34
21

N.
Ca
us
ew

ay
Bl
vd
.,
Su
ite

90
0

M
et
ai
rie

,L
A

70
00

2

25

Ra
gu
sa
,J
r.,

v.
Lo
ui
sia

na
In
su
ra
nc
e

Gu
ar
an
ty

As
so
cia

tio
n,
et
.a
l.

2:
21

cv
01

97
1
US

DC
Ea
st
er
n
Di
st
ric
to

fL
ou

isi
an
a

Fr
an
k
P.
Ra

gu
sa
,J
r.

Ge
ro
ly
n
P.
Ro

us
se
l

Pe
rr
y
J.
Ro

us
se
l,
Jr
.

Jo
na
th
an

B.
Cl
em

en
t

La
ur
en

R.
Cl
em

en
t

Be
nj
am

in
P.
Di
ne

ha
rt

Ro
us
se
l&

Cl
em

en
t

15
50

W
es
tC

au
se
w
ay

Ap
pr
oa
ch

M
an
de

vi
lle
,L
A

70
47

1

Br
ia
n
C.
Bo

ss
ie
r

Ed
w
in
A.

El
lin
gh
au
se
n,
III

Ch
ris
to
ph

er
T.
Gr
ac
e,
III

Er
in
H.

Bo
yd

La
ur
a
M
.G

ill
en

Ki
m
m
ie
rL
.P
au
l

Bl
ue

W
ill
ia
m
s,
L.
L.
C.

34
21

N.
Ca
us
ew

ay
Bl
vd
.,
Su
ite

90
0

M
et
ai
rie

,L
A

70
00

2

Pa
ge

6
of

9

Case 24-32428-KLP    Doc 245    Filed 09/25/24    Entered 09/25/24 13:10:47    Desc Main
Document      Page 16 of 19

Case 24-32428-KLP    Doc 282    Filed 10/09/24    Entered 10/09/24 20:05:33    Desc Main
Document      Page 20 of 224



Ex
hi
bi
t2

26

Ri
ve
tv
.H

un
tin

gt
on

In
ga
lls

In
co
rp
or
at
ed

,e
t.
al
.

2:
22

cv
02

58
4
US

DC
Ea
st
er
n
Di
st
ric
to

fL
ou

isi
an
a

To
m
m
y
Ri
ve
t

Ge
ro
ly
n
P.
Ro

us
se
l

Ro
us
se
l&

Cl
em

en
t

15
50

W
es
tC

au
se
w
ay

Ap
pr
oa
ch

M
an
de

vi
lle
,L
A

70
47

1

Gu
sA

.F
rit
ch
ie

Ti
m
ot
hy

Fa
rr
ow

Da
ni
el
s

Da
vi
d
M
.M

el
an
co
n

Al
iso

n
A.

Sp
in
dl
er

Ke
vi
n
Po

w
el
l

Di
an
a
J.
M
as
te
rs

Co
nn

or
W
.P
et
h

Ke
lli
M
ur
ph

y
M
ill
er

Irw
in
Fr
itc
hi
e
Ur
qu

ha
rt
&
M
oo

re
,

LL
C
(N
ew

O
rle

an
s)

40
0
Po

yd
ra
sS

t.
Su
ite

27
00

Ne
w
O
rle

an
s,
LA

70
13

0

27

Ro
bi
ns
on

v.
An

co
In
su
la
tio

ns
,I
nc
.,
et
.

al
.

20
20

04
86

7
Ci
vi
lD

ist
ric
tC

ou
rt
fo
rt
he

Pa
ris
h
of

O
rle

an
s,
St
at
e
of

Lo
ui
sia

na
M
el
vi
n
L.
Ro

bi
ns
on

Da
m
on

R.
Po

ur
cia

u
Po

uc
ia
u
La
w
Fi
rm

85
50

Un
ite

d
Pl
az
a
Bl
vd
.,
Su
ite

70
2

Ba
to
n
Ro

ug
e,
LA

70
80

9

N/
A

28

Ro
ge
rs
v.
Ta
yl
or

Se
id
en

ba
ch
,I
nc
.,
et
.

al
.

2:
24

cv
01

26
8
US

DC
Ea
st
er
n
Di
st
ric
to

fL
ou

isi
an
a

Jo
hn

Ro
ge
rs

Ph
ili
p
C.
Ho

ffm
an

Da
ya
lS
.R

ed
dy

64
3
M
ag
az
in
e
St
re
et
,S
ui
te

30
0A

Ne
w
O
rle

an
s,
LA

70
13

0

Br
ia
n
C.
Bo

ss
ie
r

Ed
w
in
A.

El
lin
gh
au
se
n,
III

Ch
ris
to
ph

er
T.
Gr
ac
e,
III

Er
in
H.

Bo
yd

La
ur
a
M
.G

ill
en

Ki
m
m
ie
rL
.P
au
l

Bl
ue

W
ill
ia
m
s,
L.
L.
C.

34
21

N.
Ca
us
ew

ay
Bl
vd
.,
Su
ite

90
0

M
et
ai
rie

,L
A

70
00

2

29

Ru
do

lp
h,
et
.a
l.
v.
Hu

nt
in
gt
on

In
ga
lls
,

In
c.
,e
t.
al
.

20
19

04
16

4
Ci
vi
lD

ist
ric
tC

ou
rt
fo
rt
he

Pa
ris
h
of

O
rle

an
s,
St
at
e
of

Lo
ui
sia

na
Re

ne
e
La
Na

sa
Ru

do
lp
h,

M
ich

ae
lA

nt
ho

ny
La
Na

sa
,a
nd

Gi
le
sP

au
lL
aN

as
a;
on

be
ha
lf

of
W
al
la
ce

La
Na

sa
,J
r.

Le
w
is
O
.U

ng
le
sb
y,
Es
q.

La
nc
e
C
.U

ng
le
sb
y,
Es
q.

Jo
rd
an

L.
Bo

lli
ng
er
,E
sq
.

UN
GL

ES
BY

LA
W

FI
RM

24
6
Na

po
le
on

St
.

Ba
to
n
Ro

ug
e,
LA

70
80

2

Ti
m
ot
hy

J.
Fa
lco

n,
Es
q.

FA
LC
O
N
LA
W

FI
RM

50
44

La
pa
lco

Bl
vd
.

M
ar
re
ro
,L
A

70
07

2

J.
Pa
tr
ick

Co
nn

ick
,E
sq
.

52
01

W
es
tb
an
k
Ex
pr
es
sw

ay
,S
te
.1
00

M
ar
re
ro
,L
A

70
07

2

W
el
ls
T.
W
at
so
n,
Es
q.

Je
ffr
ey

T.
Ga

ug
ha
n,
Es
q.

B
AG

GE
TT
,M

CC
AL
L,
BU

RG
ES
S,
W
AT

SO
N

&
GA

UG
HA

N
30

06
Co

un
tr
y
Cl
ub

Rd
.

La
ke

Ch
ar
le
s,
LA

70
60

5

Br
ia
n
C.
Bo

ss
ie
r

Ed
w
in
A.

El
lin
gh
au
se
n,
III

Ch
ris
to
ph

er
T.
Gr
ac
e,
III

Er
in
H.

Bo
yd

La
ur
a
M
.G

ill
en

Ki
m
m
ie
rL
.P
au
l

Bl
ue

W
ill
ia
m
s,
L.
L.
C.

34
21

N.
Ca
us
ew

ay
Bl
vd
.,
Su
ite

90
0

M
et
ai
rie

,L
A

70
00

2

Pa
ge

7
of

9

Case 24-32428-KLP    Doc 245    Filed 09/25/24    Entered 09/25/24 13:10:47    Desc Main
Document      Page 17 of 19

Case 24-32428-KLP    Doc 282    Filed 10/09/24    Entered 10/09/24 20:05:33    Desc Main
Document      Page 21 of 224



Ex
hi
bi
t2

30

Sa
nd

ife
rv

.A
nc
o
In
su
la
tio

ns
,I
nc
.,
et
.a
l.
20

23
10

58
5

Ci
vi
lD

ist
ric
tC

ou
rt
fo
rt
he

Pa
ris
h
of

O
rle

an
s,
St
at
e
of

Lo
ui
sia

na
Bo

ok
er

Sa
nd

ife
r

Da
m
on

R.
Po

ur
cia

u
Po

uc
ia
u
La
w
Fi
rm

85
50

Un
ite

d
Pl
az
a
Bl
vd
.,
Su
ite

70
2

Ba
to
n
Ro

ug
e,
LA

70
80

9

Br
ia
n
C.
Bo

ss
ie
r

Ed
w
in
A.

El
lin
gh
au
se
n,
III

Ch
ris
to
ph

er
T.
Gr
ac
e,
III

Er
in
H.

Bo
yd

La
ur
a
M
.G

ill
en

Ki
m
m
ie
rL
.P
au
l

Bl
ue

W
ill
ia
m
s,
L.
L.
C.

34
21

N.
Ca
us
ew

ay
Bl
vd
.,
Su
ite

90
0

M
et
ai
rie

,L
A

70
00

2

31

Se
w
ire

v.
An

co
In
su
la
tio

ns
,I
nc
.,
et
.a
l.

20
22

00
67

6
Ci
vi
lD

ist
ric
tC

ou
rt
fo
rt
he

Pa
ris
h
of

O
rle

an
s,
St
at
e
of

Lo
ui
sia

na
Pa
tr
ick

Se
w
ire

Da
m
on

R.
Po

ur
cia

u
Po

uc
ia
u
La
w
Fi
rm

85
50

Un
ite

d
Pl
az
a
Bl
vd
.,
Su
ite

70
2

Ba
to
n
Ro

ug
e,
LA

70
80

9

N/
A

32

Si
m
on

ea
ux

v.
Ta
yl
or

Se
in
de

nb
ac
h,
In
c.
,

et
.a
l.

2:
23

cv
04

26
3
US

DC
Ea
st
er
n
Di
st
ric
to

fL
ou

isi
an
a

M
ich

ae
lS
im

on
ea
ux

Ph
ili
p
C.
Ho

ffm
an

Da
ya
lS
.R

ed
dy

64
3
M
ag
az
in
e
St
re
et
,S
ui
te

30
0A

Ne
w
O
rle

an
s,
LA

70
13

0

Br
ia
n
C.
Bo

ss
ie
r

Ed
w
in
A.

El
lin
gh
au
se
n,
III

Ch
ris
to
ph

er
T.
Gr
ac
e,
III

Er
in
H.

Bo
yd

La
ur
a
M
.G

ill
en

Ki
m
m
ie
rL
.P
au
l

Bl
ue

W
ill
ia
m
s,
L.
L.
C.

34
21

N.
Ca
us
ew

ay
Bl
vd
.,
Su
ite

90
0

M
et
ai
rie

,L
A

70
00

2

33

Th
ib
od

ea
ux

et
al
v.
Ge

ne
ra
lE
le
ct
ric

Co
m
pa
ny
,e
ta

l
2:
24

cv
01

11
1
US

DC
Ea
st
er
n
Di
st
ric
to

fL
ou

isi
an
a

Re
ed

Th
ib
od

ea
ux

an
d
Cy
nt
hi
a

Th
ib
od

ea
ux

Iv
an

Da
vi
d
Ca
so
n,
Jr
.

Go
ri
La
w
Fi
rm

36
47

M
cD

on
al
d
Av

e
St
.L
ou

is,
M
O
63

11
6

45
0
La
ur
el
St
re
et
,S
ui
te

11
50

Ba
to
n
Ro

ug
e,
LA

70
80

1

Ti
m
ot
hy

Fa
rr
ow

Da
ni
el
s

Irw
in
Fr
itc
hi
e
Ur
qu

ha
rt
&
M
oo

re
,

LL
C
(N
ew

O
rle

an
s)

40
0
Po

yd
ra
sS

t.
Su
ite

27
00

Ne
w
O
rle

an
s,
LA

70
13

0

34

Th
om

as
v.
Am

er
ica

n
Au

to
m
ob

ile
In
su
ra
nc
e
Co

m
pa
ny
,e
t.
al
.

20
22

00
35

2
Ci
vi
lD

ist
ric
tC

ou
rt
fo
rt
he

Pa
ris
h
of

O
rle

an
s,
St
at
e
of

Lo
ui
sia

na
Lis

ha
Th
om

as
,S
am

an
th
a

Th
om

as
,a
nd

Sh
au
nd

re
ik
a

Sh
or
ty
;w

ro
ng
fu
ld
ea
th

be
ne

fic
ia
rie

so
fS
am

Th
om

as
(a
ka

Sa
m

Ca
rt
er

Th
om

as
)

Ph
ili
p
C.
Ho

ffm
an

Da
ya
lS
.R

ed
dy

64
3
M
ag
az
in
e
St
re
et
,S
ui
te

30
0A

Ne
w
O
rle

an
s,
LA

70
13

0

an
d

Lin
ds
ey

A.
Ch

ee
k

Th
e
Ch

ee
k
La
w
Fi
rm

,L
LC

65
0
Po

yd
ra
sS

tr
ee
t,
Su
ite

23
10

Ne
w
O
rle

an
s,
LA

70
13

0

an
d

Sp
en

ce
rR

.D
oo

dy
Sc
ot
tR

.B
ick

fo
rd

La
rr
y
J.
Ce

nt
ol
a,
III

M
ar
tz
el
l,
Bi
ck
fo
rd

&
Ce

nt
ol
a

33
8
La
fa
ye
tt
e
St
re
et

Ne
w
O
rle

an
s,
LA

70
13

0

N/
A

Pa
ge

8
of

9

Case 24-32428-KLP    Doc 245    Filed 09/25/24    Entered 09/25/24 13:10:47    Desc Main
Document      Page 18 of 19

Case 24-32428-KLP    Doc 282    Filed 10/09/24    Entered 10/09/24 20:05:33    Desc Main
Document      Page 22 of 224



Ex
hi
bi
t2

35

W
ils
on

v.
Ea
gl
e,
In
c.
,e
ta

l.
20

24
03

20
5

Ci
vi
lD

ist
ric
tC

ou
rt
fo
rt
he

Pa
ris
h
of

O
rle

an
s,
St
at
e
of

Lo
ui
sia

na
Ke

nn
et
h
W
ils
on

Ph
ili
p
C.
Ho

ffm
an

Da
ya
lS
.R

ed
dy

64
3
M
ag
az
in
e
St
re
et
,S
ui
te

30
0A

Ne
w
O
rle

an
s,
LA

70
13

0

N/
A

Pa
ge

9
of

9

Case 24-32428-KLP    Doc 245    Filed 09/25/24    Entered 09/25/24 13:10:47    Desc Main
Document      Page 19 of 19

Case 24-32428-KLP    Doc 282    Filed 10/09/24    Entered 10/09/24 20:05:33    Desc Main
Document      Page 23 of 224



 

EXHIBIT B 

Case 24-32428-KLP    Doc 282    Filed 10/09/24    Entered 10/09/24 20:05:33    Desc Main
Document      Page 24 of 224



eScr i ber s,  LLC

1

  
  
  

 1                IN THE UNITED STATES BANKRUPTCY COURT
               EASTERN DISTRICT OF VIRGINIA (RICHMOND)

 2
    In Re:                           )  Case No. 24-32428-KLP

 3                                     )  Richmond, Virginia
    HOPEMAN BROTHERS, INC.,          )

 4                                     )
              Debtor.                )  September 10, 2024

 5                                     )  10:05 a.m.
    -------------------------------- )

 6
  

 7                       TRANSCRIPT OF HEARING ON
   1. "CASH MANAGEMENT MOTION" – MOTION OF THE DEBTOR FOR ENTRY OF

 8   INTERIM AND FINAL ORDERS (I) AUTHORIZING DEBTOR TO USE EXISTING
    BANK ACCOUNTS AND BUSINESS FORMS; AND (II) GRANTING THE DEBTOR

 9      AN EXTENSION OF TIME TO COMPLY WITH SECTION 345(B) OF THE
                   BANKRUPTCY CODE [DOCKET NO. 5].

10    2. "NON-ASBESTOS CLAIM BAR DATE MOTION" – MOTION OF THE DEBTOR
   FOR ENTRY OF AN ORDER (I) ESTABLISHING BAR DATES FOR SUBMITTING

11     PROOFS OF NON-ASBESTOS CLAIM; (II) APPROVING PROCEDURES FOR
   SUBMITTING PROOFS OF NON-ASBESTOS CLAIM; (III) APPROVING NOTICE

12    THEREOF; (IV) APPROVING A TAILORED PROOF OF NON-ASBESTOS CLAIM
        FORM; AND (V) GRANTING RELATED RELIEF [DOCKET NO. 74].

13       3. "CAPLIN & DRYSDALE APPLICATION" – APPLICATION OF THE
    OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO RETAIN AND EMPLOY

14        CAPLIN & DRYSDALE, CHARTED AS THE COMMITTEE'S COUNSEL,
     EFFECTIVE NUNC PRO TUNC AS OF JULY 22, 2024 [DOCKET NO. 112]

15       FILED BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS.
     4. "CKSMM RETENTION APPLICATION" – APPLICATION OF THE DEBTOR

16       FOR ENTRY OF AN ORDER (I) AUTHORIZING THE APPOINTMENT OF
      COURINGTON, KIEFER, SOMMERS, MARULLO & MATHERNE, L.L.C. AS

17    SPECIAL ASBESTOS COUNSEL EFFECTIVE AS OF THE PETITION DATE AND
            (II) GRANTING RELATED RELIEF [DOCKET NO. 72].

18     5. "SETTLEMENT PROCEDURES MOTION" – MOTION OF THE DEBTOR FOR
      ENTRY OF AN ORDER (I) ESTABLISHING PROCEDURES TO SCHEDULE

19      HEARINGS TO CONSIDER THE INSURER SETTLEMENT MOTIONS; (II)
      APPROVING THE FORM AND MANNER OF NOTICE THEREOF; AND (III)

20               GRANTING RELATED RELIEF [DOCKET NO. 54].
   6. "MOTION TO STAY" – MOTION OF THE DEBTOR FOR ENTRY OF INTERIM

21   AND FINAL ORDERS EXTENDING THE AUTOMATIC STAY TO STAY ASBESTOS-
    RELATED ACTIONS AGAINST NON-DEBTOR DEFENDANTS [DOCKET NO. 7].

22                BEFORE THE HONORABLE KEITH L. PHILLIPS
                    UNITED STATES BANKRUPTCY JUDGE

23
  

24
  

25
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 1            THE CLERK:  All rise.  The United States Bankruptcy
  

 2   Court for the Eastern District of Virginia is now in session,
  

 3   the Honorable Keith L. Phillips presiding.  Please be seated
  

 4   and come to order.
  

 5            MR. BROWN:  Good morning, Your Honor.
  

 6            THE COURT:  Good morning.
  

 7            MR. BROWN:  Tyler Brown of Hunton Andrews and Kurth,
  

 8   here on behalf of the debtor Hopeman Brothers, Inc.  Your
  

 9   Honor, this morning with me at counsel table is my colleague
  

10   Toby Long.
  

11            And I want to introduce the Court to two people you'll
  

12   hear from today.  The first on the very right in the back, is
  

13   Mr. Christopher Lascell.  He is the president of Copeland
  

14   Brothers, Inc., and he's come down from the Boston area.  And
  

15   to his right is Ronald Van Epps.  He is with Stout and has come
  

16   in from Chicago today.
  

17            THE COURT:  Good morning.
  

18            MR. BROWN:  Your Honor, I want to thank the Court for
  

19   addressing a number of the certificates of no objection that
  

20   were filed.  And we have a number of the orders now entered.
  

21   So it cleared out the docket a bit, if you will.  We do have a
  

22   couple of uncontested matters, which I propose we take up
  

23   first, and then three contested matters, the last of which I
  

24   think will probably take the most time, which is the motion to
  

25   stay.  And then I should mention, as well, there's an emergency
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 1   motion for a protective order, which we certainly ascended to
  

 2   being heard today, and that probably should slide in just
  

 3   before the motion to stay.
  

 4            All right.  So with that, Your Honor, I don't know if
  

 5   the Court maybe had some questions about the first two matters,
  

 6   but I'd ask Mr. Long, my colleague, to address the Court on
  

 7   those changes that were made.
  

 8            THE COURT:  All right.  Very well.
  

 9            MR. LONG:  Morning, Your Honor.
  

10            THE COURT:  Good morning.
  

11            MR. LONG:  Toby Long from Hunton Andrews Kurth on
  

12   behalf of the debtor.  As Mr. Brown said, we thank Your Honor
  

13   for entering a number of the orders.  In the uncontested items,
  

14   two of the orders were not entered, and I don't know if they're
  

15   stuck in docketing limbo or if Your Honor has questions, but
  

16   I'm here happy --
  

17            THE COURT:  Well, I did have a question about the
  

18   nonasbestos claim bar date motion.  I don't recall the other
  

19   order that I --
  

20            MR. LONG:  Yes, sir.  And I'll go ahead.  So the first
  

21   one was with respect to the cash management order.  It was the
  

22   final order that's been fully endorsed by the United States
  

23   Trustee.  We got a couple of limited comments --
  

24            THE COURT:  I thought I had -- I thought I had signed
  

25   that order.
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 1            MR. LONG:  Okay.
  

 2            THE COURT:  It was my intention to sign it.
  

 3            MR. LONG:  Yes, sir.  I will set that one aside and
  

 4   move on to the nonasbestos bar date.  And Your Honor, by that
  

 5   motion, the debtor simply is seeking to set a bar date for
  

 6   nonasbestos claims.  As we've indicated in our first day
  

 7   pleadings, the debtor's material obligations are its asbestos
  

 8   claims.  As we move forward to confirmation, we need to be
  

 9   crystal clear on what our other liabilities are.  We don't
  

10   think they're a lot, but we need to know those so we can move
  

11   forward with an orderly liquidation.
  

12            We got a couple limited comments from the committee on
  

13   that order, and one was to further define the definition of
  

14   asbestos claims.  I have a blackline, if Your Honor would like
  

15   that, to help the discussions.
  

16            THE COURT:  Well, it wasn't so much that as the amount
  

17   of time that's being provided in the proposed order where the
  

18   deadline, I believe, was October --
  

19            MR. LONG:  October 15th.
  

20            THE COURT:  15th.
  

21            MR. LONG:  Yes, sir.  When we initially filed the
  

22   motion, we intended to have it heard on August 6th.  And we'd
  

23   set the deadline -- I think it was September 15th.  And so the
  

24   goal was to give people thirty days' notice, nine days more
  

25   notice than what's required under the Rules.  We --
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 1            THE COURT:  But don't the local rules typically
  

 2   require ninety days from the date of the first --
  

 3            MR. LONG:  From the petition date would put you to
  

 4   November 4th.  But in this case, we'd also filed our plan and
  

 5   our disclosure statement.  And our goal is to sort of jump
  

 6   ahead into other items is to get our settlement motion set.
  

 7   Get that set for November 12th.  And then set our disclosure
  

 8   statement hearing shortly thereafter.  And so by setting this
  

 9   bar date at October 4, October 15th, it allows us to know a
  

10   complete picture of what our unsecured claims are so we can
  

11   move forward, then, with our plan and disclosure statement.
  

12            THE COURT:  Well, there's a complication.  The clerk,
  

13   for some reason, sent out a notice of commencement of case,
  

14   which is typically what the clerk's supposed to do but in these
  

15   types of cases, would not do if they had seen that I'd approved
  

16   the debtor's noticing motion.  And so that notice indicated
  

17   that the bar date would be November 4th, which is typically
  

18   what it would be in most cases.
  

19            And now, that notice wasn't served on many people.  I
  

20   think only several were served with it.  But it's on the
  

21   docket, and it does say November 4th.  So there is some
  

22   inconsistency there that some creditors may raise if they're
  

23   late filing their claim.  And so to me, the easiest solution
  

24   would just be making it November 4th as the bar date, rather
  

25   than the October 15th date.  But tell me why that would be a
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 1   problem.
  

 2            MR. LONG:  Your Honor, that would be fine if we set it
  

 3   for November 4th.  We saw that the clerk sent out that notice.
  

 4   I think our new complex case procedures are new to all of us.
  

 5   And under those procedures, the clerk isn't supposed to do that
  

 6   in a complex case.  And then they've done it in some of our
  

 7   other cases before.  And the committee gave us language to put
  

 8   in the order that did say that that notice is null and void.
  

 9            THE COURT:  Oh, okay.  Vacating the prior.
  

10            MR. LONG:  Correct.  So the order would then make that
  

11   clear.  But again, if Your Honor wants it set --
  

12            THE COURT:  Well, I saw that in the revised order.  So
  

13   everybody else is fine with that date, apparently, but like I
  

14   said, if for some particular reason why it needs to be
  

15   accelerated, you've indicated you'd like to know what all the
  

16   claims are before the confirmation.
  

17            MR. LONG:  We just want -- as you're going to hear a
  

18   number of times today, we just want to move this case forward.
  

19            THE COURT:  Right.
  

20            MR. LONG:  This is not a case to let languish in
  

21   bankruptcy.  But again, if Your Honor wants it on November 4th,
  

22   we have no objection --
  

23            THE COURT:  You're talking about three weeks longer?
  

24            MR. LONG:  Yes, sir.
  

25            THE COURT:  That might be better in terms of avoiding
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 1   any potential complications further down the road.  I know we
  

 2   could probably put something on the docket that notifies
  

 3   everyone that the original deadline is vacated.  But if the
  

 4   debtor is -- unless somebody has a problem with it, I think
  

 5   going to November 4th might just make it easier.
  

 6            MR. LONG:  Again, Your Honor, that is just fine.
  

 7            THE COURT:  Okay.
  

 8            MR. LONG:  And if Your Honor doesn't object, what
  

 9   we'll do is we'll just amend the revised order to change the
  

10   general bar date to November 4th and put the same in the
  

11   notice --
  

12            THE COURT:  All right.
  

13            MR. LONG:  -- and resubmit that, if that's okay with
  

14   Your Honor.  Unless, of course, anybody else has any --
  

15            THE COURT:  Well, and then you wouldn't need to vacate
  

16   the original notice unless it's -- I mean, that's just a
  

17   generic notice to all creditors, so I don't know if that
  

18   creates --
  

19            MR. LONG:  Well, the only thing difference is it
  

20   doesn't tell where creditors where to file claims.  And so the
  

21   notice we submitted gives specific instructions about where to
  

22   file claims.  So if we take it up later where people aren't
  

23   sending them to the right spot, that could just avoid
  

24   confusion.
  

25            THE COURT:  All right.  Well, then let's make it
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 1   November 4th, unless somebody else has some comments they want
  

 2   to raise.
  

 3            All right.  November 4th.  So if you'll revise that
  

 4   order --
  

 5            MR. LONG:  Yes, sir.
  

 6            THE COURT:  -- I'll enter that order.  And then that
  

 7   takes care of -- you said there was one other that we cleared
  

 8   up and --
  

 9            MR. LONG:  There's one other.  There's the Caplin &
  

10   Drysdale retention application.  And I'll pass the podium over
  

11   to committee counsel.
  

12            THE COURT:  Well, I thought I'd signed that too.
  

13   Maybe there's some that the clerk just hadn't docketed yet.
  

14            MR. LIESEMER:  Your Honor, Jeffrey Liesemer of Caplin
  

15   & Drysdale, Chartered on behalf of the official committee of
  

16   unsecured creditors.  We submitted last night a certificate of
  

17   no objection.  And I understand that the proposed order was
  

18   uploaded.
  

19            THE COURT:  I'd already signed the order before you
  

20   even --
  

21            MR. LIESEMER:  Yeah.
  

22            THE COURT:  -- submitted the certificate.  So I don't
  

23   think that's an issue either.
  

24            MR. LONG:  With that, Your Honor, then we can jump
  

25   into the contested item, and I'm going to hand the podium back
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 1   to Mr. Brown.
  

 2            THE COURT:  Very good.
  

 3            MR. LONG:  Thank you, Your Honor.
  

 4            MR. BROWN:  Thank you, Your Honor.  Again, Tyler Brown
  

 5   for the debtor.  The next matter on the docket, Your Honor,
  

 6   concerns, what I call, the Courington firm, rather than
  

 7   referring to CKSMM, which is what the papers --
  

 8            THE COURT:  I'm good with that.
  

 9            MR. BROWN:  That's what I thought you would think.  We
  

10   had, of course, noticed it up and did receive from the
  

11   committee an objection.  And the committee is still standing on
  

12   that objection.  I will point out that Ms. Kaye Courington is
  

13   now visible to the Court and is online.
  

14            Your Honor, just say a couple of words, and then I
  

15   would propose to put on a proffer from Mr. Lascell who could
  

16   testify if necessary, but he's certainly subject to cross.  The
  

17   debtor firmly supports the Court approving the retention of the
  

18   Courington firm under 327(e) of the Code.  In support, as I
  

19   said, we intend to offer just one witness, Mr. Lascell.  And if
  

20   the Court will allow, I'm glad to read a proffer and make him
  

21   subject to cross.
  

22            THE COURT:  Any objections to a proffer?  The witness
  

23   will be subject to cross.
  

24            MR. LIESEMER:  No objection, Your Honor.
  

25            THE COURT:  All right.  Thank you.
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 1            You may proceed.
  

 2            MR. BROWN:  Yes, sir.  Your Honor, Mr. Lascell is
  

 3   present in the courtroom.  If called to testify on the subject
  

 4   of the application of the Courington firm would testify as
  

 5   follows.
  

 6            He is the president of Hopeman Brothers, Inc.  He
  

 7   began serving as president in 2016, after his father, David
  

 8   Lascell, then the sole officer of Hopeman and his prior general
  

 9   counsel passed away.  Mr. Lascell would testify when he first
  

10   became president, he quickly learned that Kaye Courington, a
  

11   lawyer in New Orleans, was invaluable to him and helped him to
  

12   manage the claims and the insurance process against the
  

13   company.  Ms. Courington and her firm had been serving as
  

14   national litigation defense counsel for over twenty years, and
  

15   Ms. Courington personally have been involved over thirty years
  

16   in handling matters in Louisiana and the Gulf states and then
  

17   managing matters across the country.
  

18            Mr. Lascell has had numerous interactions with Ms.
  

19   Courington over the last eight years, and her advice and
  

20   assistance has been instrumental to him in handling the
  

21   company's affairs.  Mr. Lascell would testify that Ms.
  

22   Courington has also been invaluable to the company on a great
  

23   many issues that arose pre-petition into preparing to file this
  

24   bankruptcy case, and in fact, post-petition.
  

25            Mr. Lascell would testify that Ms. Courington's firm
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 1   was charged post-petition with coordinating the filing of
  

 2   suggestions of bankruptcy in all of the jurisdictions around
  

 3   the country in which we had matters pending.  He would testify
  

 4   that since that time, she has handled numerous inquiries, not
  

 5   only from plaintiff's lawyers, but from defense counsel and
  

 6   others regarding the case.  He would testify that she has
  

 7   managed the collection and maintenance of historical
  

 8   information for the debtor for years.  Remember, the debtor has
  

 9   no employees.  Mr. Lascell came into this late, long after the
  

10   company no longer was in business.
  

11            Ms. Courington is the person with the most knowledge
  

12   about the facts and where to find the facts and also has been
  

13   involved in handling the claimants' information, collection,
  

14   and then assessing, of course, the claimants' claims to decide
  

15   whether or not to contest the claim or whether they appear to
  

16   be valid.
  

17            Mr. Lascell would testify the result of her long-term
  

18   role for Hopeman, Ms. Courington and members of her firm have
  

19   gained invaluable knowledge of the law in Louisiana as it
  

20   applies to asbestos claims, know most of the claimants'
  

21   counsel, and know the intricacies and the facts needed to
  

22   establish or defeat an asbestos bodily injury claim against
  

23   Hopeman.  Mr. Lascell can confirm that Ms. Courington continues
  

24   to assist Hunton, its bankruptcy counsel, Blank Rome, its
  

25   coverage counsel, and Stout, its insurance and financial
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 1   adviser by providing them with information and consulting with
  

 2   them about Hopeman and matters relating to the claims in the
  

 3   post-petition period.
  

 4            As I mentioned, because Hopeman has no employees to
  

 5   rely on, it necessarily relies on the Courington firm for
  

 6   facts.  And in fact, if the Hopeman was going to try to educate
  

 7   someone else about what she knows, what the firm knows, it
  

 8   would take the personal involvement of Ms. Courington to do
  

 9   that.  It would be much more efficient to rely and have the
  

10   ability to rely on the Courington firm than to educate someone
  

11   new.
  

12            Certainly, Your Honor, if Louisiana lawsuits are
  

13   allowed to be filed based on opposition to the motion to stay
  

14   to be heard later today, Ms. Courington will be the one we
  

15   would turn to to help deal with matters in the Louisiana
  

16   courts.  She has already been a source of Louisiana law
  

17   expertise on matters that arose very early post-petition in
  

18   this case by some of the objectors in the courtroom today.
  

19            Mr. Lascell would testify that Ms. Courington is well
  

20   aware of the desire to establish through this Chapter 11 a fair
  

21   and equitable process.  And even though that may mean the end
  

22   of much of her work, she has gladly cooperated and assisted us
  

23   with formulating some of those plans.
  

24            Mr. Lascell would testify that he has reviewed the
  

25   disclosures that her firm has made, and he's not aware of any
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 1   conflict that causes him concern or concern to the debtor of
  

 2   the estate of an adversity.  In addition, nothing in Mrs.
  

 3   Courington's disclosures give him any concern about working
  

 4   with her in the future to carry out the goals of the case.
  

 5            And then finally, Mr. Lascell would testify that for
  

 6   all these reasons, he believes that the debtor retaining Ms.
  

 7   Courington's firm is the best -- is in the best interest of the
  

 8   estate.
  

 9            Those are the -- that is the testimony from Mr.
  

10   Lascell, and I'd offer him for cross at this point.
  

11            THE COURT:  Does anyone wish to cross-examine Mr.
  

12   Lascell?
  

13            MR. LIESEMER:  No, Your Honor.
  

14            THE COURT:  All right.  Thank you.
  

15            Then I will accept that testimony.  Is there any other
  

16   evidence you'd like to offer?
  

17            MR. BROWN:  No other evidence, Your Honor.  The
  

18   debtors rest.
  

19            THE COURT:  All right.  Thank you.
  

20            Does anyone else wish to offer any evidence in
  

21   connection with this application?
  

22            MR. LIESEMER:  No, Your Honor.
  

23            THE COURT:  No?  All right.  Any arguments?
  

24            MR. BROWN:  Yes, Your Honor.  Your Honor, as the Court
  

25   is well aware, debtor typically is given a wide latitude to

Case 24-32428-KLP    Doc 282    Filed 10/09/24    Entered 10/09/24 20:05:33    Desc Main
Document      Page 39 of 224



eScr i ber s,  LLC

Colloquy

16

  
 1   decide which professionals to employ to prosecute the case.
  

 2   And that particularly applies in a Chapter 11 case.  And in
  

 3   this kind of case where the debtor has a long history of
  

 4   retaining a counsel, relying on a counsel, that's an important
  

 5   factor to consider whether or not to employ someone as special
  

 6   counsel.  And as the evidence reflects, Hopeman has employed
  

 7   some of these lawyers for close to thirty years and used them
  

 8   as national counsel for twenty years.
  

 9            There is significant institutional knowledge not only
  

10   of the facts, but of, also, of course, the law and the nuances
  

11   that apply in considering asbestos bodily injury claims that
  

12   have been asserted against Hopeman.  The firm knows Louisiana
  

13   law, which has been raised by a number of the objectors.  And
  

14   of course, as I mentioned from Mr. Lascell, in the event we
  

15   need Louisiana counsel, she is available.
  

16            The decision to retain the firm, to us, was obvious.
  

17   She brings a world of knowledge, a world of great business
  

18   acumen, and knows the facts like no one else.  And without an
  

19   employee to know the facts, she really is critical.
  

20            Your Honor, I'm not sure I appreciate fully why the
  

21   committee opposes the retention.  Perhaps it's merely because
  

22   Ms. Courington for many years has been on the other side,
  

23   representing someone against the claimants.  But the guardrails
  

24   of Section 327(e) are met here.  The only restrictions, of
  

25   course, are that the counsel must be retained for a specialized
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 1   purpose, not to represent the debtor in conducting the case.
  

 2   We're restructuring counsel.  She has her lane with respect to
  

 3   asbestos-related matters.  We have Blank Rome, who has got
  

 4   their lane on insurance coverage issues.  And we have Stout, of
  

 5   course, who has got their lane.  We, as debtors' counsel, of
  

 6   course, will be in charge of monitoring and making sure
  

 7   everyone stays in their lane.  But she satisfies that prong,
  

 8   Your Honor.
  

 9            Then the firm also doesn't represent or hold an
  

10   interest adverse to the matters on which they're going to
  

11   represent the debtor.  We see absolutely no adversity, nothing
  

12   on the list that gives Mr. Lascell any cause, and nothing that
  

13   the restructuring lawyers gives us any concern about.
  

14            So Your Honor, we think Ms. Courington's firm
  

15   satisfies 327(e).  She easily passes that test.  And Your
  

16   Honor, I think that the two issues that were really raised by
  

17   the committee are that they don't think Ms. Courington's firm's
  

18   services are necessary.
  

19            THE COURT:  Yeah, that was what I understood.  It was
  

20   not so much who it is, but whether it's necessary.
  

21            MR. BROWN:  Well, we certainly think she is necessary.
  

22   We have relied on her, both pre-petition and post-petition.
  

23   She has served a valuable role in dealing not only with
  

24   suggestions of bankruptcy, in dealing with stay violations that
  

25   have happened since we have filed.  She has advised about
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 1   Louisiana law subjects that have been raised.  She's advised
  

 2   about nuances that relate to how particular coverages are
  

 3   resolved in Louisiana courts.  Lots of issues, and we expect
  

 4   many more.  And her services have been very valuable.
  

 5            I mentioned as well that she is the keeper of the
  

 6   facts, and what I mean by that is there is a warehouse in
  

 7   Waynesboro.  I think I explained this on the first day.  6,000-
  

 8   square feet of historical records and employee records, records
  

 9   about construction projects, about the joiner packages, all of
  

10   that stuff is stored, and her firm has helped access and knows
  

11   where to find the information that they need to address
  

12   particular claims.  That is valuable information.  That's going
  

13   to be valuable information down the road, hopefully when we get
  

14   to a trust and begin resolving some of these claims.
  

15            But secondly, the argument is that her role somehow is
  

16   inconsistent with the role for a fiduciary of the estate, and
  

17   we disagree.  Just because Ms. Courington was defending claims
  

18   and trying to identify which claims were valid versus which
  

19   claims were not valid, that doesn't mean she was trying to
  

20   minimize recoveries from the insurance policies we had.  She
  

21   was trying to resolve claims, and to the extent we had a
  

22   settlement, her interests were to maximize recoveries from the
  

23   insurance companies to save the estate money.  So I see zero
  

24   inconsistency with those roles, Your Honor.
  

25            I think that the arguments of the committee are
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 1   fundamentally flawed, and I think there couldn't be a more
  

 2   obvious case that employing the Courington firm will be
  

 3   efficient, save the estate money, and is in its best interest.
  

 4   So I think the Court should find that the exercise of its
  

 5   discretion by the debtor to employ Ms. Courington's firm under
  

 6   327(e) should be approved, and it's in the best interest of the
  

 7   estate.  Thank you.
  

 8            THE COURT:  Thank you.
  

 9            MR. LIESEMER:  Good morning, Your Honor.
  

10            THE COURT:  Good morning.
  

11            MR. LIESEMER:  Jeffrey Liesemer, on behalf of the
  

12   committee.  I think Your Honor said it right.  Our concern
  

13   pertains to the mission that the Courington firm is proposed to
  

14   undertake.  This is not about personal vendettas at all.  We
  

15   are reminded repeatedly -- this is also in the debtor's reply
  

16   briefs filed yesterday -- that this is a case of finite amount
  

17   of resources, limited resources in the estate to pay
  

18   professionals.  And this would be the debtor's fourth
  

19   professional that it would be bringing on to be paid out of the
  

20   estate.
  

21            As you heard, Your Honor, the Courington firm has been
  

22   a long-time national coordinating defense counsel for the
  

23   debtor.  In this case, the debtor has set this Chapter 11 case
  

24   on a trajectory in which it will monetize its remaining
  

25   insurance coverage, it will put the settlement proceeds from
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 1   those settlements into a Chapter 11 liquidating trust, and then
  

 2   claimants will be able to -- will have recourse against that
  

 3   trust.  And whether they have claims eligible for payment will
  

 4   turn on whether the eligibility is found in the claims
  

 5   resolution procedures that have already been proposed in
  

 6   connection with the debtor's plan of liquidation.
  

 7            So from the committee's perspective, our concern is,
  

 8   well, do we really need a long-time pre-petition asbestos
  

 9   defense lawyer here, when really the central issue in this case
  

10   as it's been presented by the debtor, is monetizing the
  

11   insurance and getting the debtor underway with a liquidation.
  

12   Since the debtor doesn't have an operating business, it's not
  

13   returning to the tort system.  And so the mission and the
  

14   proposal here seems mismatched for a case of limited resources.
  

15            THE COURT:  Well, isn't the mission typically
  

16   undertaken by general counsel for the debtor?  That's their
  

17   responsibility.  But then in the meantime there are peripheral
  

18   matters that require special counsel.  I mean, I note proposed
  

19   special insurance counsel for the official committee of
  

20   unsecured creditors is on some of the pleadings, the Morgan
  

21   Lewis firm.  So it's not unusual for the professionals in the
  

22   case to seek assistance from specialized practitioners.  Right.
  

23            MR. LIESEMER:  Right.  And we found out yesterday --
  

24   and this was in Mr. Brown's proffer, we found out yesterday
  

25   that the Courington firm has been coordinating the filing of
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 1   suggestions of bankruptcy around the country.  Has been
  

 2   addressing stay violations.  I have a feeling that these are
  

 3   inadvertent stay violations, but they need to be addressed,
  

 4   nevertheless.
  

 5            And so we don't want to -- there is a role and some
  

 6   work that's already been undertaken post-petition that we don't
  

 7   feel that necessarily that the Courington firm should be cut
  

 8   off from and not receiving any sort of compensation.
  

 9            We suggest, in light of the new evidence, that a
  

10   balanced approach be taken, in which the Courington firm is
  

11   allowed to proceed as an ordinary course professional, and we
  

12   arrange some sort of fee cap, such as 25,000 dollars.  And this
  

13   is similar in other cases with ordinary course professionals.
  

14   If the work of the Courington firm exceeds the fee cap, then
  

15   the Court has discretion to raise the cap for cause.  But we
  

16   don't think it's necessary here to bring the Courington firm on
  

17   as a full-time estate professional.
  

18            THE COURT:  I understand.
  

19            Does anyone else wish to be heard in connection with
  

20   the application for the Courington firm?
  

21            Mr. Brown, do you have something else you'd like to
  

22   add?
  

23            MR. BROWN:  Just very quick comments, Your Honor.
  

24   First of all, we think the ordinary course is just ignoring the
  

25   issue.  Let's deal with the issue under 327(e), rather than
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 1   push it into a category where nobody looks.  This is an
  

 2   important issue.
  

 3            I think it's also important to talk about limited
  

 4   resources.  Ms. Courington's firm charges 200, 300-dollars an
  

 5   hour.  Compare that with some of the retention applications
  

 6   you've just considered.
  

 7            Ms. Courington's firm already has contributed post-
  

 8   petition to the claims procedures that we've talked about.  And
  

 9   of course, you've heard that she has made other contributions.
  

10   It's not a big role.  We don't think it's going to be a big
  

11   role.  But if there are concerns about what the firm
  

12   undertakes, that can be reviewed fee application time.  That's
  

13   a different issue than the retention of chosen counsel under
  

14   327(e).  Thank you, Your Honor.
  

15            THE COURT:  Well, I don't really see this as a
  

16   ordinary course situation myself.  And I do think, as you point
  

17   out, that there are mechanisms to -- or guardrails in place to
  

18   monitor the fees.  In fact, even a better guardrail, perhaps,
  

19   because the fees would need to be approved on an ongoing basis.
  

20            Well, I have looked at the application and the
  

21   declarations and the objection and the reply and note that
  

22   there are no other objections, other than the committee.  The
  

23   U.S. Trustee has raised no objection.  And case law does
  

24   establish that the Court should give deference to the debtor
  

25   and its right to choose its counsel.  I don't know that the
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 1   choice of counsel is the issue here.
  

 2            But I do believe that the debtors have set forth a
  

 3   reasonable basis to employ special asbestos counsel.  And I
  

 4   believe that the proposed retention of the Courington firm
  

 5   complies with the requirements of 327(e) of the Bankruptcy
  

 6   Code.  It's consistent with the good faith judgment of the
  

 7   debtor.  And I do find that the Courington firm is
  

 8   disinterested under Sections 101, 14, and 328(c).  And I will
  

 9   approve its employment as special counsel if you'll submit that
  

10   order.
  

11            MR. BROWN:  We will.  Thank you, Your Honor.
  

12            THE COURT:  And please have the U.S. Trustee endorse
  

13   the order for its form.
  

14            MR. BROWN:  Yes.  We will.
  

15            THE COURT:  Okay.  Thank you.
  

16            MR. BROWN:  Thank you, Judge.  The next step is the
  

17   settlement procedures motion.  I'd ask Mr. Long to take that as
  

18   well.
  

19            MR. LONG:  Morning, again, Your Honor.  For the
  

20   record, Toby Long on behalf of the debtor.  The next item, as
  

21   Mr. Brown indicated, is the settlement procedures motion.
  

22            Your Honor, by this motion, and as in the revised
  

23   order that we filed with the Court attached to our reply, what
  

24   we're asking this Court to do today is two things.  Is, one, to
  

25   set a hearing on the two pending insurance settlement motions.
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 1   This is the Chubb insurance settlement motion that we filed way
  

 2   back on the petition date on, on June 30th at docket number 5.
  

 3   And it's what we call the certain settling insurers settlement
  

 4   motions.  It's a mouthful, so I'm just going to call them the
  

 5   settlement motions.  But that, we filed shortly after the
  

 6   petition date on July 10th at docket number 53.
  

 7            We are asking this Court to schedule those for a
  

 8   hearing no earlier than sixty days.  We have an omnibus hearing
  

 9   on November 12th.  That is what we're going to ask the Court
  

10   today.
  

11            Second, we're asking --
  

12            THE COURT:  And I noticed that you have submitted a
  

13   revised order.  You're asking only that these two settlement
  

14   motions be heard.  So is there still opposition or a
  

15   significant opposition in light of the revisions?
  

16            MR. LONG:  I haven't heard that those revisions
  

17   resolved any objections.  And I think, when we jump ahead and
  

18   talk about the opposition, what we saw from the -- three
  

19   objections, Your Honor.  And so to jump ahead, one was filed by
  

20   Huntington, one was filed by the committee, and one was filed
  

21   by a group of Louisiana claimants that are all represented
  

22   there.  Louisiana law firm is the Roussel firm.  So in our
  

23   papers, we call them the Roussel claimants.
  

24            We've resolved Huntington's objection.  If you saw and
  

25   I'm happy to pass forward the revised order of the blackline,
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 1   Huntington was -- Huntington was easy, Your Honor.  In
  

 2   paragraph 3, all Huntington asked us to do in the second
  

 3   sentence is delete "absent for this further notice and approval
  

 4   of the Court".  So the second sentence of that paragraph is now
  

 5   going to be, "No other insurer settlement motions shall be
  

 6   considered at the approval hearing."  It makes crystal clear
  

 7   that these settlement procedures only relate to the two
  

 8   insurance settlement motions that are pending.
  

 9            There was some fear that maybe a third one would be
  

10   filed and we would get limited notice out, but no, that is not
  

11   the case.  We filed those settlement procedures very early on
  

12   in the case because, as Mr. Leissner was just indicating, the
  

13   critical issue in this case is these insurance settlement
  

14   motions.  We could have just set those on twenty-one days'
  

15   notice under the Bankruptcy Rules, under our local rules.  But
  

16   as is common in complex cases with significant relief, with
  

17   sale motions, with settlement motions, we wanted the Court to
  

18   approve those procedures early in this case so we could get
  

19   notice out as quickly as possible and as soon as possible.
  

20            And with the revisions we now have in this order, I
  

21   think the issue before this Court, no one's objected to the
  

22   proposed procedures.  It's just objected to when we schedule
  

23   it.  And the motion to continue is asked us to push out the
  

24   settlement procedures motion to --
  

25            THE COURT:  And there is a pending motion to continue,
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 1   which perhaps I should take up first?  Does that make sense?
  

 2            MR. LIESEMER:  That is correct, Your Honor.  There is
  

 3   actually two.  Yes.
  

 4            MR. LONG:  What I think, Your Honor, is, is that the
  

 5   key point that we want to make and what I think is the issue
  

 6   today for all of these reliefs and why we filed the
  

 7   consolidated reply is, is sixty days sufficient notice to
  

 8   consider the relief in the settlement motions.  I mean, as we
  

 9   discussed with Your Honor, you'll talk about the motion to
  

10   stay.
  

11            THE COURT:  Sure.
  

12            MR. LONG:  But as we discussed with Your Honor, the
  

13   first day motion on the motion to stay, it is critical in these
  

14   cases to set these pleadings for a hearing.  Once you set these
  

15   for a hearings, people start to move quickly.  They move
  

16   quickly with their discovery.  You have deadlines.  You move
  

17   this case.  This is a case that needs to move forward.  As Mr.
  

18   Liesemer just said, this is a case with limited resources that
  

19   we don't want to languish in bankruptcy.
  

20            And so I think the question before us is, is sixty day
  

21   notice enough notice and before sort of hand the podium over to
  

22   take over Mr. Liesemer's motion to continue, there were
  

23   comments that were made in that motion to continue about the
  

24   debtor obstructing discovery.  And I want to be crystal clear,
  

25   and I hope it was crystal clear in our reply, that we have not
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 1   obstructed discovery in any way.
  

 2            The biggest issue, as we pointed out in reply, as soon
  

 3   as the committee was pointed back on July 22nd, we gave them a
  

 4   confidentiality agreement.  We said, sign this confidentiality
  

 5   agreement.  We got a lot of confidential information.  Somebody
  

 6   said, we need to get you, and we can't get you under the notice
  

 7   provisions, under the confidentiality provisions in those
  

 8   agreements.  Sign this confidentiality agreement.  It wasn't
  

 9   until yesterday that we got that signed confidentiality
  

10   agreement back.
  

11            The only discovery that's been served on us by the
  

12   committee was in connection with the motion to stay.  They
  

13   served that discovery on us.  It involved eleven
  

14   interrogatories.  It involved twenty-seven document requests.
  

15   They served that on us and asked for responses in nine days.
  

16            I didn't talk to my family.  I didn't sleep.  I was
  

17   working to get them those responses.  We got them 4,200 pages
  

18   of documents.  We answered all eleven of their interrogatories.
  

19   We answered all twenty-seven of their document requests.  And
  

20   in those, we made crystal clear, there is one confidential
  

21   document that's relevant to the motion to stay.  Sign your
  

22   confidentiality agreement, and we'll get it to you.
  

23            So I personally, for the effort I put in, take offense
  

24   when they say we've obstructed effort.  If there's any problem
  

25   with them not getting responsive documents at this stage in the
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 1   case, Your Honor, that's squarely on the committee.
  

 2            But as we sit here, that's a problem that's easy to
  

 3   rectify.  We set the sixty days out.  That's a lot of time to
  

 4   do discovery.  At this point, the motions have been pending for
  

 5   over two months.  It is time.  There's a lot more people out
  

 6   there in the committee that we need to see this very
  

 7   significant relief that we want to be involved.
  

 8            If they want a discovery, let them have that
  

 9   opportunity.  Let them know where these documents are.  But we
  

10   can't do this.  We can't move this case forward unless we set
  

11   it for a hearing.  And we submit, Your Honor, that that sixty
  

12   days is plenty of time.
  

13            THE COURT:  Well, the motions were filed early on in
  

14   the case, but the committee's counsel probably wasn't appointed
  

15   until somewhat more recently --
  

16            MR. LONG:  July 22nd.
  

17            THE COURT:  Okay.
  

18            MR. LONG:  So twelve days after the motion.
  

19            THE COURT:  All right.
  

20            MR. LONG:  And so almost two months ago.
  

21            THE COURT:  Well, and as I perceive it, the real issue
  

22   is whether there's sufficient time to conduct discovery
  

23   because, as you indicated, these are significant issues in the
  

24   case.  And I'm sure that's what the committee's going to
  

25   suggest is they need more time to prepare.
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 1            And so have the parties discussed an accelerated
  

 2   discovery procedure or some type of discovery that would enable
  

 3   you to be able to conduct a hearing in November?
  

 4            MR. LONG:  Well, we'd encouraged them to give us
  

 5   document requests that relate to what we finally had, the
  

 6   confidentiality agreement so we can start to work on it.  But
  

 7   at this point in time, other than the document request with
  

 8   related to the motion to stay, we haven't gotten any document
  

 9   requests beyond that.
  

10            THE COURT:  Okay.
  

11            MR. LONG:  And so yes, you're right, Your Honor.  We
  

12   need to move forward.  And I think sixty days is more than
  

13   sufficient time.  And I would urge the committee to send us
  

14   those document requests so we can absolutely move forward.  But
  

15   again, I think we'll all be helped if we set it for the hearing
  

16   and to give other people the opportunity to participate as
  

17   well.
  

18            THE COURT:  All right.  Very well.  Well, the --
  

19            I'm sorry.  Yes, ma'am.
  

20            MS. SIEG:  For the record, Your Honor, Beth Sieg
  

21   representing Huntington Ingalls Industries.  Very happy to be
  

22   back in my home court.
  

23            THE COURT:  Nice to see you.
  

24            MS. SIEG:  Mr. Long is correct.  We did resolve our
  

25   objection to the procedures motion as he described.
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 1            I just wanted to note for the record that we don't
  

 2   take a position on when the procedures motion should be set for
  

 3   final hearing.  I didn't want to suggest that we're opposed to
  

 4   what you're about to hear from the parties that want to set it
  

 5   at a later date.  But we have resolved our objection to the
  

 6   order.
  

 7            THE COURT:  All right.  Very good.  Thank you.
  

 8            MS. SIEG:  Thank you, Judge.
  

 9            MR. LIESEMER:  Jeffrey Liesemer, again, on behalf of
  

10   the committee.  Your Honor, this is the first time that
  

11   committee counsel has been before you.  When we were before you
  

12   last time, the committee had not been appointed yet.  And so I
  

13   think this would be a good time, although I tend to -- will
  

14   speak to the issues, I think this would be a good time to give
  

15   the Court the benefit of the committee's preliminary
  

16   perspective of where this case is going and what is at stake
  

17   here because that does inform what the timing should be.
  

18            So this case involves a debtor with a significant
  

19   asset that is responsive to only one class of claims.  And that
  

20   asset, of course, is the liability insurance coverage.  And the
  

21   claims are those of the debtor's asbestos victims.  The
  

22   insurance asset is very valuable.
  

23            Oddly enough, the debtor in in in its settlement
  

24   motions has not identified what it thinks the value of the
  

25   coverage is, even in the range.  We have preliminarily
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 1   estimated that it could be as high as hundreds of millions of
  

 2   dollars.  But the debtor and the insurers have nevertheless
  

 3   settled the coverage for fifty-million dollars.  And then the
  

 4   committee is concerned that this could be a pennies-on-the-
  

 5   dollar settlement and compromising a very valuable source of
  

 6   compensation for the asbestos victims.
  

 7            I'm not aware of any instance in which asbestos
  

 8   claimants and their representatives were consulted about the
  

 9   debtor's settlement efforts or participating in any
  

10   negotiations.  And the debtor spent as much as ten months pre-
  

11   petition preparing for this bankruptcy and negotiating with the
  

12   insurers.  But the committee and its creditors are being left
  

13   with a much shorter time.
  

14            And so we don't understand what this mad rush is about
  

15   in terms of trying to get these settlements that we want to
  

16   know more of.  We want to understand the merits of those
  

17   settlements better.  But it's a difficult process, and we seem
  

18   to be being squeezed.
  

19            The committee is asking for a modest extension, moving
  

20   the hearing on this procedures motion to the October omnibus
  

21   date with the committee's objection deadline set one week
  

22   before.  This modest extension would permit two things to be
  

23   accomplished.  One is to understand better the insurance
  

24   situation and the basis for the settlements.  And I will turn
  

25   the podium very shortly over to our cocounsel, the proposed
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 1   special insurance counsel, Mr. David Sean Cox, to address that.
  

 2            I think the modest extension would also enable the
  

 3   parties to negotiate a sensible pre-trial schedule.  I mean,
  

 4   this is central to the case that the proposed procedures order
  

 5   right now is silent about.  For example, why not put in a
  

 6   deadline for substantial compliance with document production?
  

 7   Why not build in time to resolve discovery disputes and perhaps
  

 8   even motions to compel?  How about a time for fact and expert
  

 9   depositions?  It's not in the current procedures order.
  

10            We understand, we found out through a deposition, that
  

11   the debtors have engaged an expert to estimate the debtor's
  

12   asbestos liabilities.  And apparently, this is going to be in
  

13   connection with the insurance settlement motions.  How about a
  

14   date in which that expert has to deliver his or her report?
  

15   And obviously, the committee is going to want to depose that
  

16   person.  The committee is probably going to want to have a
  

17   rebuttal expert engaged.  And so we need to talk about timing,
  

18   rather than just waiting for this report to drop at the
  

19   eleventh hour.
  

20            And how about a sensible briefing schedule with a
  

21   reply brief deadline that includes a reply brief deadline that
  

22   is not at noon on the business day before the hearing, just
  

23   like with respect to this hearing.  Yesterday, before noon, the
  

24   debtor filed a whole slew of papers.  These were pleadings,
  

25   obviously, and exhibits.  It was in the hundreds of pages.
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 1   This case is complex enough that that just doesn't give enough
  

 2   preparation time for the recipients of these documents.
  

 3            And there are out-of-town counsel here that have to
  

 4   travel on the day before the hearing.  And so that even limits
  

 5   their preparation time more.  So we think a sensible briefing
  

 6   schedule, rather than the usual at-noon-the-day-before-the-
  

 7   hearing is appropriate.
  

 8            Now, let me turn the podium to Mr. Cox, and then I
  

 9   would like to come back.
  

10            THE COURT:  Let me just ask you a couple of questions
  

11   before you --
  

12            MR. LIESEMER:  Sure.
  

13            THE COURT:  So originally, this was going to be heard
  

14   in August.  I thought August 6th, perhaps.  So it was continued
  

15   by agreement.  The debtor agreed to give you about another
  

16   month, a little over a month, to address all the issues that I
  

17   assume you are raising now that you could have raised over the
  

18   past month.  Has there been any discussion about briefing or
  

19   discovery or anything like that, experts for the past month?
  

20            MR. LIESEMER:  We are still in those early stages.
  

21   And the committee has been paying attention to the motions that
  

22   are being heard today immediately.  We served discovery, as Mr.
  

23   Long referred to.  We served interrogatories.  We served
  

24   document requests.  These were in connection with the stay
  

25   motion, but they were also directed to obtain foundational
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 1   information about the insurance because we think that that's
  

 2   relevant to the stay motion.
  

 3            The debtor did produce some documents.  We got
  

 4   policies.  We got copies of complaints.  But we didn't get
  

 5   everything.  And in fact, the debtor decided in certain cases
  

 6   to stand on ceremony and say, well, this is not relevant to the
  

 7   stay motion or this is too burdensome to produce.  They were on
  

 8   a short schedule to produce it.  And we did get documents, of
  

 9   course, but we didn't get everything.  It wasn't a full
  

10   response, from our perspective.  So I think we will have to do
  

11   follow-up discovery.
  

12            In addition, we filed a motion for 2004 examination of
  

13   the debtor, and a big part of that examination is obviously the
  

14   insurance.  Because of the way we read the complex case rules,
  

15   we set an objection deadline on that motion before the October
  

16   omnibus.  So it's out there.  It's pending.  If Your Honor -- I
  

17   would be thrilled if Your Honor -- if Your Honor wishes to take
  

18   up the 2004 motion sooner than that, I would be thrilled
  

19   because it will allow the case to move ahead.
  

20            So in response to Mr. Long's comment, I think there
  

21   will be more discovery to be had here and will be sought.
  

22            THE COURT:  Well, the Court is more than happy to
  

23   accommodate the parties in arranging some type of scheduling on
  

24   an expedited basis and is available for hearings on shortened
  

25   notice to discovery disputes.  There's always the prospect of
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 1   filing a motion prior to November 10th --
  

 2            MR. LIESEMER:  November 12th, yeah.
  

 3            THE COURT:  -- November 12th, seeking continuance if
  

 4   there's delays in responding to discovery, if there's
  

 5   violations of the scheduling order, or if there's legitimate
  

 6   reasons to continue the hearing.
  

 7            But it seems to me that if the issue today is whether
  

 8   or not these procedures are satisfactory, I'm not sure
  

 9   continuing this hearing to address the procedures at a later
  

10   time makes sense so --
  

11            MR. LIESEMER:  Well, Your Honor, I would like Mr. Cox
  

12   to make a presentation because I think it's going to relate --
  

13            THE COURT:  All right.  That would be find.
  

14            MR. LIESEMER:  -- more substantively to the insurance.
  

15            THE COURT:  And I believe there was the other
  

16   continuous motion.  I'll give that party an opportunity to
  

17   argue as well.
  

18            MR. LIESEMER:  Right, right, right.  I do want to
  

19   address a couple of comments from Mr. Long that I thought were
  

20   unfair.  The committee in its motion did not use the word
  

21   "obstruct".  I don't know what the sensitivity of what comment
  

22   the committee made that Mr. Long interpreted it that way.
  

23            And there were there was also comment in the reply
  

24   brief filed yesterday in support of the procedures motion,
  

25   saying that we haven't taken any meaningful action to initiate
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 1   discovery.  Well, I just went through what we've done in
  

 2   connection with the stay motion.  The Rule 2004.  So the
  

 3   committee is working diligently.
  

 4            And as for the casting aspersions on the committee
  

 5   about the confidentiality agreement, Your Honor, the committee
  

 6   had some real concerns.  I mean, this was not, from the
  

 7   committee's perspective, a clean document.
  

 8            THE COURT:  That doesn't really concern me.  I haven't
  

 9   really heard any aspersions casted yet at this point --
  

10            MR. LIESEMER:  Well, it was in their papers.
  

11            THE COURT:  -- compared to some cases.
  

12            MR. LIESEMER:  And I wanted to address it in case the
  

13   Court had any concerns so --
  

14            THE COURT:  Well, everybody hopefully will continue to
  

15   get along in this case and work together because as we all
  

16   know, the goal is to maximize the funds available for asbestos
  

17   claimants.
  

18            MR. LIESEMER:  Absolutely.  Absolutely, Your Honor.
  

19            THE COURT:  And we all share that goal, correct?
  

20            MR. LIESEMER:  All right.  Let me briefly turn the
  

21   podium over to Mr. Cox, and then I'd like to come back with a
  

22   couple more comments.
  

23            THE COURT:  All right.
  

24            MR. COX:  Good morning, Your Honor.
  

25            THE COURT:  Good morning.
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 1            MR. COX:  David Cox of Morgan, Lewis & Bockius for the
  

 2   committee.  Mr. Liesemer referred to me as David Sean Cox, but
  

 3   really, only my mother says that and only when I'm in trouble.
  

 4   So David Cox is just fine.
  

 5            Your Honor, I want to start with what you just said is
  

 6   that our objective here is to maximize the funds that are
  

 7   available to compensate asbestos claimants.  And I want to take
  

 8   the opportunity to talk to Your Honor about the claimants'
  

 9   unique interest in these settlements and in the insurance
  

10   program of Hopeman as a whole.
  

11            Obviously, as we've discussed, the most meaningful
  

12   asset the debtor has is that liability insurance coverage.  We
  

13   have received some policies, not all of them, and this is a
  

14   work in progress, but this is a chart of the coverage that was
  

15   issued to Hopeman over the years.  And as Mr. Van Epps
  

16   testified last week, it's literally hundreds of millions of
  

17   dollars' worth of coverage, probably more than a billion
  

18   because we have more than a hundred-million dollars in years
  

19   from the late '70s to the early 1980s.
  

20            And uniquely, under statutes in New York and in
  

21   Virginia, where these policies were apparently delivered, the
  

22   victims of a tort have an interest in the liability insurance
  

23   of a tortfeasor.  And that right accrues, that interest accrues
  

24   the time the person has been injured.  And in the asbestos
  

25   context, and this is a position Hopeman took itself, and it's
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 1   pretty widely understood, that the injury commences and it
  

 2   progresses thereafter at the time that the claimant, the
  

 3   victim, is exposed to asbestos.  The first time that they're
  

 4   exposed, at or near that time.
  

 5            And so the interest in the liability insurance of
  

 6   Hopeman under New York Insurance Law, Section 3420, under the
  

 7   similar statute of Virginia Code Annotated, Section 38.2-2200,
  

 8   that right to the insurance coverage accrues at the time of
  

 9   injury.  And it can't be diminished.  And it can't be diluted
  

10   by subsequent agreements or settlements or compromises between
  

11   the policyholder and the insurer.
  

12            The Virginia Supreme Court has referred to liability
  

13   insurance contracts as a tri-party contract between the tort
  

14   victim, the policyholder, the tortfeasor, and the insurer, and
  

15   those rights can't be disturbed once accrued by a subsequent
  

16   agreement between the insurer and policyholder.  So what does
  

17   that mean?  What that means is if we were outside the
  

18   bankruptcy court context and claimants were bringing their
  

19   claims against Hopeman in the ordinary course and they received
  

20   a judgment against Hopeman, Hopeman couldn't satisfy it under
  

21   these statutes.
  

22            As a judgment creditor, the claimants could then
  

23   proceed against all this liability insurance coverage, hundreds
  

24   of millions of dollars of liability insurance coverage to
  

25   satisfy the claims.  That's if we were proceeding in the
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 1   ordinary sense, and that's if we were trying to maximize the
  

 2   amount of money that's available to these insurance carriers.
  

 3            But now, what brings us to this settlement that we're
  

 4   concerned about -- these two settlements that we're concerned
  

 5   about, right, and these settlements are described in the
  

 6   debtors motion as the linchpin to their plan to maximize the
  

 7   recoveries paid to valid asbestos claimants.  But really, our
  

 8   concern is that the real motivation for the settlement is for
  

 9   the insurers to minimize their exposure to these claimants
  

10   because under the statute I've just described, their exposure
  

11   is bound by their policy limits.
  

12            And what we have here is, as Mr. Liesemer already
  

13   said, we have hundreds of millions of dollars of insurance
  

14   coverage that's being compromised for literally pennies on the
  

15   dollar.  The Chubb settlement, we're talking about somewhere in
  

16   the neighborhood of 300-million dollars of coverage.  And
  

17   that's any way you calculate the coverage, whether it's subject
  

18   to an aggregate limit or not.  And that's a separate issue.  A
  

19   thirty-one-million-dollars settlement for several hundred
  

20   million dollars in coverage.
  

21            The Chubb settlement, again, not -- or rather the
  

22   other settlement, the other insurers' settlement.  The mouthful
  

23   that we were just referring to, that's less-than-nineteen-
  

24   million dollars for somewhere in the neighborhood of a hundred-
  

25   million dollars in coverage.  So we're very, very concerned
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 1   about these settlements and whether they actually are valid
  

 2   effort to maximize the recovery for the claimants.
  

 3            And there's another problem with these settlements,
  

 4   Your Honor.  These settlements involve insurance.  This is an
  

 5   illustration of the Chubb settlement.  So the highlighted
  

 6   policies are the ones that would be subject to the settlement.
  

 7   And as I said, it's several hundred million dollars in limits
  

 8   here.
  

 9            But by taking less than that several hundred million
  

10   dollars in limits, you potentially put a ceiling on the entire
  

11   program, and you've forfeited the ability to access the
  

12   coverage above it.  So not only are we potentially selling out
  

13   hundreds of millions of dollars of coverage for pennies on the
  

14   dollars, you might be forfeiting your right to go higher than
  

15   that, to access coverage above that.
  

16            So there are a lot of concerns.  I don't think these
  

17   can all be addressed in sixty days, which is our concern here,
  

18   because there's a lot that we need to ask for.  And we asked
  

19   for insurance policies.  And they were produced, but not all of
  

20   them.  We haven't gotten all of them.  We haven't gotten an
  

21   explanation for why we don't have all of them, including the
  

22   insurance policies that are subject to this motion.
  

23            We've asked for the debtor's previous settlements and
  

24   compromises with its other insurers.  And actually, they've had
  

25   previous compromises with the insurers of the subject of this
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 1   motion, which we haven't seen.  These are listed on the
  

 2   schedule of assets, and they haven't been produced to us, but
  

 3   we've asked for them, because they're "confidential".  And we
  

 4   have a confidentiality agreement.  So hopefully, they will now
  

 5   start flowing in.
  

 6            We have an understanding of the extent to which the
  

 7   limits underneath this coverage, or the subtle coverage itself,
  

 8   has been impaired by the payment of claims.  Mr. Liesemer
  

 9   alluded to this, the debtor's valuation of its liability.  How
  

10   much are these claims worth?  Maybe if the claims are worth
  

11   five-million dollars, a fifty-million-dollar settlement's
  

12   reasonable.
  

13            But I think the claims are worth a lot more than that.
  

14   And that's still a month away, according to Mr. Van Epps'
  

15   testimony.  So we don't have that now, and we won't have it for
  

16   a while, just how the settlement amounts were reached, and
  

17   that's not going to be just a discovery of claimant.  We're
  

18   going to be dealing with insurance companies as well.
  

19            So this is a lot of work to do.  And of course, we are
  

20   cognizant of the need for expediency here.  But this is a
  

21   massive asset.  It is the only real asset of the debtor.  And
  

22   we are trying to maximize recoveries and very, very concerned
  

23   that a rush-to-judgment's going to impair our ability to allow
  

24   you, Your Honor, to make the informed and thorough decision
  

25   that you need to make in order to determine that these
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 1   settlements are fair and equitable and in the best interests of
  

 2   the estate.  Thank you, Your Honor.
  

 3            THE COURT:  All right.  Thank you.
  

 4            MR. LIESEMER:  Just one brief last comment.  This was
  

 5   in our papers.  We raised the concern that in the motion there
  

 6   was a statement that, under the proposed procedures,
  

 7   nonobjecting affected claimants would be treated as consenting
  

 8   to the settlements and the sales free and clear.  The debtor in
  

 9   reply yesterday said that we raised this issue prematurely
  

10   since it is a substantive objection related to the settlement
  

11   motions themselves.  Your Honor, I'm happy not to press that
  

12   issue today with the understanding that our rights are
  

13   preserved to raise those arguments, again, if necessary, in the
  

14   future.
  

15            And for all those reasons, we ask that you grant our
  

16   modest extension of continuance.
  

17            THE COURT:  All right.  Thank you.
  

18            MR. BENDER:  Morning, Your Honor.
  

19            THE COURT:  Morning.
  

20            MR. BENDER:  Kollin Bender on behalf of certain
  

21   asbestos claimants of the debtor.  Here with me today is Mr.
  

22   Jonathan Clement.  He has been admitted pro hac vice as of
  

23   August 7th.  I'm going to go ahead and cede the podium to him.
  

24            THE COURT:  Thank you.
  

25            Mr. Clement.
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 1            MR. CLEMENT:  Good morning, Your Honor.
  

 2            THE COURT:  Good morning.
  

 3            MR. CLEMENT:  Jonathan Clement on behalf of the
  

 4   creditors from the Roussel & Clement law firm.  I believe our
  

 5   firm was brought up in some of the arguments already.  We
  

 6   represent certain Louisiana claimants.  We also filed a motion
  

 7   to continue, as well as an objection to the settlement
  

 8   procedures motion.  I don't want to duplicate anything that he
  

 9   said.  I'll rely on the comments that counsel for the committee
  

10   stated.
  

11            The only thing I do want to add, he did cite some of
  

12   the Virginia and I believe New York law, which indicates that
  

13   the rights that third-party victim has under the policies
  

14   attaches at the time of the exposure.  And it's the same thing
  

15   under Louisiana law.  So that would apply to the Louisiana
  

16   claimants as well.  And that's the Cole v. Celotex case, which
  

17   is a Louisiana Supreme Court case.
  

18            And also the fact that there may be settlements that
  

19   occurred between the insurer and the insured subsequent to the
  

20   policies being issued, those settlement agreements don't affect
  

21   the rights of third-party victims.  He cited the law for that
  

22   for Virginia and New York.  The same is true in Louisiana.  And
  

23   we fought that issue in the Coralville (ph.) case.  And there
  

24   is also a Supreme Court precedent on that in Louisiana.
  

25            So I just wanted to bring those additional things up
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 1   as it applies to Louisiana claimants.  And I'll just rely on
  

 2   what the counsel for the committee said.
  

 3            THE COURT:  And you're asking for the same thing, a
  

 4   month extension on the procedures?
  

 5            MR. CLEMENT:  Yeah.  Part of our concern is because
  

 6   they are seeking this injunction, underneath, as part of the
  

 7   settlement motion, they're seeking to enjoin future claims, we
  

 8   have the same concerns that the amount of money which they're
  

 9   seeking to put in is so little compared to what the actual
  

10   liability is.  So when they're coming in and seeking an
  

11   injunction and not doing it pursuant to an adversarial
  

12   proceeding, which we believe is required under Section 105 to
  

13   get an injunction, you're preventing the ability to have those
  

14   same rights that you would have under an adversary proceeding,
  

15   which would be to conduct a full discovery to determine whether
  

16   the settlement is appropriate in this instance.
  

17            THE COURT:  Why can't you do discovery as a contested
  

18   matter?  What more benefit would you have for it an adversary
  

19   proceeding?
  

20            MR. CLEMENT:  I just think you have the protections in
  

21   place to have the complaint filed.  Being able to answer the
  

22   complaint.  I feel like they're trying to do this on an
  

23   expedited basis, whereas if it's an adversary proceeding, you
  

24   wouldn't be able to do it on an expedited basis.  You'd have to
  

25   go through the full procedure of discovery and responding to
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 1   discovery.
  

 2            If you try to do it in sixty days on same issues that
  

 3   he brought up, having to take depositions of insurers,
  

 4   determining the policy limits, whether they're exhausted or not
  

 5   exhausted, whether there's aggregate limits, I'm not sure
  

 6   that's something that could be done.  And that --
  

 7            THE COURT:  Well, if I were to order this motion to be
  

 8   converted to an adversary proceeding, why wouldn't we just pick
  

 9   up with the motion and the responses and the discovery that's
  

10   already been initiated?  How would it change under if it were
  

11   designated an adversary proceeding?
  

12            MR. CLEMENT:  If it's designated, I don't know that it
  

13   changes the discovery.  I just, what my impression, he's trying
  

14   to get the hearing in November.  I'm not sure that it can be
  

15   completed in November.  And I figured the adversary proceeding
  

16   gives you the safeguards that we were able to conduct a full
  

17   discovery that is necessary.
  

18            THE COURT:  All right.  Thank you.
  

19            MR. MINTZ:  Your Honor, Mark Mintz.  I'm admitted pro
  

20   hac vice on behalf of, I think, as the debtors have called it,
  

21   the Hoffman claimants.  We did not file anything with regards
  

22   to this motion, but we did want to be heard briefly to say,
  

23   while we certainly agree and support what the committee has
  

24   been saying regarding the insurance settlement motion, the
  

25   merits of it, and we do not oppose a continuance to as the
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 1   result claimants have suggested and as the committee has
  

 2   suggested, we do take no position on the continuance itself.
  

 3   And the reason I'm going to explain this is it's a little hard,
  

 4   honestly, because we want it moving faster.  And we're going to
  

 5   be in front of you immediately saying that the stay motion
  

 6   needs to be denied, and we need to be able to proceed.
  

 7            I fully recognize that these are all part and parcel
  

 8   with each other.  But I do support the concept that we are
  

 9   trying to move quickly towards an injunction-type world.  And
  

10   that's a difficult position, I think, for the claimants who are
  

11   being put in.  I do think it's a modest extension that they
  

12   are -- that the committee is asking for to allow the parties to
  

13   at least sit down and do a real briefing schedule that is going
  

14   to be required.
  

15            If that can be done in sixty days, I'm not above
  

16   working.  I doubt that Caplin is above working and trying to do
  

17   that and get it done.  I just have every belief, Your Honor,
  

18   from seeing this in other cases and other mass tort situations
  

19   that I've been involved in, that the high hopes of everybody
  

20   moving in sixty days tends not to work.  But with that said,
  

21   Your Honor, we just wanted to make those comments.
  

22            THE COURT:  All right.  Thank you.
  

23            Does anyone else wish to be heard in connection with
  

24   the continuance motion?
  

25            Mr. Long.
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 1            MR. LONG:  Thank you, Your Honor.  Again, for the
  

 2   record, Toby Long on behalf of the debtor.
  

 3            Your Honor, unless Your Honor has more questions, I'm
  

 4   going to respond very, very brief.  There was one comment made
  

 5   about whether or not the settlement motion should be brought
  

 6   through an adversary proceeding.  I think Your Honor would
  

 7   agree with me that I think that's not appropriate.  These are
  

 8   settlement motions under 9019 and a motion to sell free and
  

 9   clear under 363(f).  And there's no support for that being
  

10   brought through an adversary proceeding.
  

11            THE COURT:  Well, I'm not inclined to convert it at
  

12   this point.  I think it's been set up as a contested matter.
  

13   And it may be, when you get to the substance of this motion,
  

14   there'll be a lot of roadblocks for you, which you'll have to
  

15   contend with.  And they're all being signaled now.
  

16            MR. LONG:  Yes, sir.  And I'm sorry, not to interrupt,
  

17   Your Honor, but I think you were taking my point.  We heard a
  

18   lot about the substance of these motions, and we need to move
  

19   forward with the substance of these motions.
  

20            THE COURT:  And as I understand it, the reason you
  

21   need to move forward quickly is because of limited resources?
  

22            MR. LONG:  Yes, Your Honor.
  

23            THE COURT:  And what else is there, other than we
  

24   always like to get these cases to move along quickly?
  

25            MR. LONG:  Your Honor, yes, sir.  This isn't an
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 1   operational business.  We have limited resources.  Let's move
  

 2   this case forward.
  

 3            The first, Your Honor asked committee counsel if we
  

 4   had a discussion about the procedures.  We heard a lot about
  

 5   the settlement.  We heard very little about the procedures in
  

 6   those discussions from the opposition.
  

 7            THE COURT:  I really haven't heard a complaint about
  

 8   the actual procedures.  It's more about --
  

 9            MR. LONG:  No.
  

10            THE COURT:  -- when are you going to have this
  

11   hearing.
  

12            MR. LONG:  Correct, Your Honor.  And I think -- and I
  

13   think the question is, is, as Your Honor, as I presented Your
  

14   Honor before, is, is sixty days appropriate.  What we would
  

15   propose, as we do customarily in these cases, is we set the
  

16   settlement motions for a hearing.  And then I think we and all
  

17   the opposing parties can then work out discovery briefing
  

18   schedules.  But the key thing we need is to set it for a
  

19   hearing.
  

20            And if Your Honor can set it for a hearing, again, we
  

21   propose to set it in sixty days.  That's forty days more than
  

22   is required under the Bankruptcy Rules for a settlement motion,
  

23   for a sale and use of estate property.  And then we can then
  

24   work out with committee and the other objecting parties
  

25   discovery schedule.
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 1            In all these cases, Your Honor has worked in these
  

 2   cases.  Mr. Brown and I have appeared before Your Honor.  Give
  

 3   us discovery requests.  Give us informal requests.  We want to
  

 4   move this case forward.  We believe our settlement is
  

 5   appropriate.  We want to show that to you.  Give us a request,
  

 6   and we'll work with you.  And again, as Your Honor pointed out,
  

 7   if we have issues there are mechanisms to come back before Your
  

 8   Honor.  But the key is setting these settlement motions for a
  

 9   hearing.
  

10            THE COURT:  All right.  And has the debtor engaged
  

11   expert witnesses in connection with this hearing in November?
  

12            MR. LONG:  We have Mr. Van Epp but --
  

13            MR. BROWN:  I can respond to that, Your Honor.  Stout
  

14   is, of course, our financial advisor and insurance consultant.
  

15   And one of Mr. Van Epps' colleagues is working on some
  

16   modeling.  We have not technically directed him exactly what he
  

17   is to do, but I know they're working on modeling, and that is
  

18   what the question was about in the in the examination of Mr.
  

19   Van Epps that happened last week.  So we submitted to a
  

20   deposition last week, too, Your Honor.
  

21            So anyway, we would certainly agree to sit down with
  

22   any party who wants to sketch out expert discovery to sketch
  

23   out all the discovery, the briefing schedule, and as Mr. Long
  

24   has said, give us a date.  We'll work backwards with them.  And
  

25   if we can't have a settlement conference with Your Honor -- a
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 1   scheduling conference with Your Honor, we'll figure it out.
  

 2   But the theme, of course, is set the date, and then we can all
  

 3   work toward that.  Thank you.
  

 4            THE COURT:  All right.  Thank you.
  

 5            Does anyone else wish to be heard in connection with
  

 6   the settlement procedures motion or the motion to continue that
  

 7   motion?
  

 8            All right.  Well, I think that the real issue here is
  

 9   whether or not the hearing should be continued, not whether
  

10   there is an issue with the procedures motion itself, in the
  

11   sense that nobody has really raised any concerns about the
  

12   procedures and the noticing and that type of thing.  Really
  

13   just about it's premature to have the hearing because there's a
  

14   lot of preparation and discovery to finish.  And it's a very
  

15   significant issue in the case, even though it's been limited to
  

16   these two settlement motions.
  

17            So I will again indicate that I don't consider denying
  

18   a motion to continue the settlement procedures motion precludes
  

19   the Court from continuing the hearing, if that becomes
  

20   necessary.  And I've already indicated why that could become
  

21   necessary.  And as Mr. Long has indicated, getting it on the
  

22   books means things start happening.  And I will be available to
  

23   entertain issues about scheduling, discovery, expert witness
  

24   depositions, and reports and will certainly be interested in
  

25   whether the parties are prepared to go forward on November
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 1   10th.
  

 2            I think that it is a good idea to get this moving.  I
  

 3   don't see any problems with the actual procedures that have
  

 4   been indicated so -- and I do see that there has been a
  

 5   revision so that it's only these two settlement motions that
  

 6   will be heard that day, which have been on the books for quite
  

 7   some time.
  

 8            So the question is whether sixty days is sufficient.
  

 9   And it may be that it's not, but I don't think that that's
  

10   going to preclude me from approving the settlement motion
  

11   itself and setting that date, at least initially.
  

12            I do find that the proposed procedures comply with the
  

13   applicable Bankruptcy Rules and law.  And the settlement
  

14   procedures motion has been filed for quite some time.  The
  

15   parties could have or perhaps should have been more fully
  

16   involved at this point.  But that being said, again, I will
  

17   reiterate that this is a very important matter that will be
  

18   taking place in November.  And if the parties need assistance
  

19   in getting to that date or even a subsequent date, I'm
  

20   certainly available to offer that assistance.
  

21            But the purpose of this hearing is not to address
  

22   these substantive issues, but whether the form and procedures
  

23   for giving notice are adequate.  And the Court does find that
  

24   the proposed notice is adequate.  And so for that reason, I
  

25   will overrule the -- well, I'll deny the motion to continue and

Case 24-32428-KLP    Doc 282    Filed 10/09/24    Entered 10/09/24 20:05:33    Desc Main
Document      Page 75 of 224



eScr i ber s,  LLC

Colloquy

52

  
 1   overrule the objections to the settlement procedures motion.
  

 2   And I will enter the revised order that's been submitted,
  

 3   unless there's some other issues with respect to the order.
  

 4            MR. LONG:  No, Your Honor, not from the debtor.
  

 5            THE COURT:  All right.  All right.  Well, thank you.
  

 6   The last thing is the motion for the stay?
  

 7            MR. LONG:  The motion to stay, Your Honor.  I'm going
  

 8   to hand the podium back to Mr. Brown.
  

 9            MR. BROWN:  Thank you.  Thank you.  Tyler Brown on
  

10   behalf of the debtor.
  

11            Your Honor, there actually was an emergency motion
  

12   that has been filed, and we've agreed to have that heard.  And
  

13   I think it's appropriate to hear it in advance of the motion to
  

14   the stay.  Certainly, one of the issues that we raised with
  

15   Liberty Mutual's counsel is there may be discussion about the
  

16   Liberty Mutual settlement during this hearing today.  I don't
  

17   think I need to introduce the agreements themselves.  And so
  

18   I've put it on the list if we need to, but I would ask that
  

19   counsel for Liberty be heard on their protective order motion.
  

20   And they resolved that.
  

21            THE COURT:  Makes sense.  Go ahead.
  

22            MR. BROWN:  Thank you.
  

23            MR. FOLEY:  Good morning, Your Honor.
  

24            THE COURT:  Good morning.
  

25            MR. FOLEY:  Doug Foley with Kaufman & Canoles for
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 1   Liberty Mutual Insurance Company.
  

 2            First of all, I would like to thank the Court for
  

 3   scheduling the hearing for today.  We did file a motion
  

 4   yesterday.  There was a lot of activity over the weekend
  

 5   regarding certain confidentiality agreements and the like, and
  

 6   we weren't sure what was going to be disclosed today at the
  

 7   hearing.  So we filed that motion.
  

 8            The only correction that we filed later in the day
  

 9   yesterday was to correct some communications between us and
  

10   counsel for the debtor.  There was no substantive changes to
  

11   the motion.  No substantive changes to the requested protective
  

12   order.
  

13            With me today is Kevin Finnerty from the Choate Hall &
  

14   Stewart firm in Boston.  And I filed a motion for admittance
  

15   pro hac vice yesterday at docket number 172.  Mr. Finnerty is
  

16   admitted in good standing in the Commonwealth of Massachusetts.
  

17   And I would ask the Court to admit him for purposes of today's
  

18   hearing to address the substance of our motion for protective
  

19   order.
  

20            THE COURT:  Very good.
  

21            MR. FOLEY:  Thank you, Your Honor.
  

22            THE COURT:  You are so admitted.
  

23            MR. FINNERTY:  Good morning, Your Honor.
  

24            THE COURT:  Good morning.
  

25            MR. FINNERTY:  I appreciate the opportunity to be
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 1   here.  Like my cocounsel said, Kevin Finnerty, Choate Hall &
  

 2   Stewart, on behalf of Liberty Mutual.
  

 3            So Your Honor, Liberty as straightforward asked today
  

 4   that the debtors have assented to.  There's three agreements
  

 5   that are confidential settlement agreements entered into
  

 6   between the debtor and Liberty, one executed in 1990, two
  

 7   executed in 2003, which are sensitive commercial information
  

 8   and are protected by confidentiality restrictions.  So we're
  

 9   asking the Court enter a protective order that maintains the
  

10   confidentiality of those documents while allowing for their use
  

11   in these proceedings.
  

12            So as I mentioned, there are three nonpublic and
  

13   commercially sensitive agreements hammered out between debtor
  

14   and Liberty.  The confidentiality provisions were negotiated
  

15   extensively.  Those are material parts of the agreements, and
  

16   there are strict confidentiality provisions.  We cite them in
  

17   our motion.  I don't know if Your Honor has had a chance to see
  

18   that.
  

19            THE COURT:  When you say they were negotiated, you
  

20   mean with the debtor?
  

21            MR. FINNERTY:  Correct, Your Honor, between liberty
  

22   and the debtor.  And they effectively preclude the disclosure
  

23   of these agreements absent specific circumstances.  Now, at the
  

24   same time, the debtor indicated that it's received discovery
  

25   requests from three different parties, and it believes that
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 1   these agreements are responsive to those discovery requests.
  

 2   It also advised Liberty that the agreements might be discussed
  

 3   during the hearing today.
  

 4            So in the Fourth Circuit and elsewhere, when you have
  

 5   confidential, sensitive, commercial information that might be
  

 6   relevant or is ostensibly relevant to proceedings, courts
  

 7   generally enter a protective order that strikes the balance
  

 8   between allowing the use of those documents in the proceedings
  

 9   while protecting their confidentiality.  And this is exactly
  

10   what we tried to do with our proposed protective order that we
  

11   attached to our motion.  It effectively maintains the
  

12   confidentiality of the three Liberty agreements, allows their
  

13   use in these proceedings reasonably, but ensures that they
  

14   won't be entered in the public docket, to be discuss publicly,
  

15   or otherwise be disseminated by parties that received them in
  

16   these proceedings.
  

17            Now, again, as I mentioned, courts inside and outside
  

18   the Fourth Circuit generally take this approach with respect to
  

19   settlement agreements.  They're sort of the prototypical
  

20   example of a sensitive, commercial, confidential document.
  

21   Therapia (ph.), which is a case we cite in our motion, is an
  

22   Eastern District -- or is a District of South Carolina case
  

23   from 2021.  And that's a pretty instructive decision.  That's
  

24   about a settlement agreement between a party and its
  

25   administrator of workers' compensation claims.
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 1            Court decided that it should be protected by a
  

 2   protective order because it was sensitive, commercial
  

 3   information because it was a confidential settlement agreement.
  

 4   The court decided, with respect to a motion to seal, that there
  

 5   was no less drastic alternative than sealing it.  The court
  

 6   decided that the public's interest in seeing the document was
  

 7   substantially outweighed by the fact that it was a sensitive,
  

 8   confidential agreement.  And the court protected that document
  

 9   and ordered it sealed.
  

10            And that's basically exactly the treatment that we're
  

11   asking for here for the Liberty agreements.  Not disseminated
  

12   to other parties outside of these proceedings.  If they're
  

13   filed, they should be filed under seal.  And to the extent
  

14   they're discussed in open court, that should be protected in
  

15   some way.
  

16            Now, there's some flexibility in our proposed
  

17   protective order.  The parties are supposed to meet-and-confer
  

18   when they will be discussed in court to try to figure out the
  

19   best way to redact it.  I would say, in the context of today,
  

20   when there's twenty people on the line and everything, the best
  

21   approach wouldn't be to discuss them or at least discuss them
  

22   at a high level without discussing the substance of the terms.
  

23   But at a minimum, keep the transcript confidential for a period
  

24   of time until the parties have an opportunity to discuss
  

25   redactions, I think, would be a pretty good approach.
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 1            Now, as was mentioned earlier, the debtor is has
  

 2   negotiated confidentiality agreements with the UCC and
  

 3   Huntington.  Those don't just apply to the Liberty agreements.
  

 4   They apply more generally to the debtor's materials.  But I
  

 5   think the point is important for two reasons.  And as part of
  

 6   that, they haven't negotiated a confidentiality agreement with
  

 7   the Hoffman law firm claimants.
  

 8            So the two reasons that's important is, one, parties
  

 9   generally agree with the premise here that there should be some
  

10   confidential material that's maintained as confidential.  And
  

11   that's exactly what we're asking for is the Liberty agreements
  

12   are confidential.
  

13            And two, the fact that not every party has agreed to
  

14   one of these confidentiality agreements demonstrates that doing
  

15   this piecemeal or on an ad hoc basis isn't going to work.
  

16   Having an omnibus order that applies to everybody, fairly
  

17   allows for the use of these agreements, but maintains their
  

18   confidentiality now, since they're going to be discussed
  

19   perhaps today and have already been disclosed or are subject to
  

20   discovery requests, would make more sense and just be the
  

21   easiest, cleanest way to make sure these documents stay
  

22   confidential while being used in these proceedings.
  

23            I understand that the UCC is going to object to this
  

24   motion.  Again, we filed it on short notice, but we briefly
  

25   spoke today.  My understanding is that the two main sources for
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 1   that objection are, A, the portion of the protective order that
  

 2   discusses the fact that documents should be filed under seal,
  

 3   and B, there is a provision in the protective order that states
  

 4   that to the extent documents will be used in open court, the
  

 5   parties will attempt to meet and confer in good faith at least
  

 6   seventy-two hours beforehand to discuss the best way to redact
  

 7   the material.
  

 8            On the first point, again, when it comes to
  

 9   confidential, sensitive commercial information, courts
  

10   routinely seal that type of information in court.  I referenced
  

11   that Therapia decision for 2021, the District of South
  

12   Carolina.  The court said, "The interest in maintaining
  

13   confidentiality substantially outweighed the public interest in
  

14   accessing these documents."  That's a typical approach to take.
  

15   It happens in mass tort proceedings.  It happens in bankruptcy
  

16   proceedings.  It happens in settlement agreements all the time.
  

17   That's the approach we're asking for here.
  

18            And second, I just want to note that the
  

19   confidentiality agreement that the UCC agreed to has a
  

20   provision saying that confidential information that falls
  

21   within Bankruptcy Section 107, which is confidential research,
  

22   development, or commercial information will be filed under
  

23   seal.  So the UCC agrees with the premise that some documents
  

24   here should be filed under seal.
  

25            The basis for their objection, that these very
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 1   specifically confidential Liberty agreements shouldn't be filed
  

 2   under seal isn't clear to me.  Again, this is commercial
  

 3   transactions that have been nonpublic for thirty and twenty
  

 4   years.  The confidentiality was a material part of those
  

 5   agreements.  And it's a significant impact of Liberty.
  

 6            I don't know why it makes sense that the UCC would be
  

 7   okay with some portion of confidential materials filed under
  

 8   seal, but they have an issue with the Liberty agreements being
  

 9   filed under seal.  It makes much more sense, since they're
  

10   confidential, to protect those via sealing process.
  

11            And as I mentioned, the UCC also has an issue with the
  

12   proposed requirement that the parties confer seventy-two hours
  

13   before using documents in court.  The provision we propose,
  

14   again, there's some flexibility there.  It just says the
  

15   parties will attempt to confer in good faith to figure out the
  

16   best ways or discuss the best ways to redact the information.
  

17            Whether it's seventy-two hours or forty-eight hours,
  

18   we understand it's hard.  We understand that bankruptcy moves
  

19   quickly.  We're not trying to jam anyone up or prevent anyone
  

20   from using the materials as they see fit.  We just want there
  

21   to be some process for, again, discussing whether it makes
  

22   sense to redact a transcript or designate a transcript
  

23   confidential or take some other approach to ensure that when
  

24   these are discussed in court, the confidentiality of the
  

25   agreements are maintained.
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 1            Again, and that's the fundamental point here, is we're
  

 2   not trying to disrupt these proceedings.  We're trying to
  

 3   facilitate fair flow of information in these proceedings and
  

 4   the use by the parties of the information.  But at the same
  

 5   time, Liberty is just trying to protect its legitimate
  

 6   confidentiality interests in these agreements and related
  

 7   documents.
  

 8            So for those reasons, Your Honor, it's squarely within
  

 9   the protections afforded by Rule 26, and we'd ask that the
  

10   Court adopt Liberty's proposed protective order or a similar
  

11   order that effectively accomplishes the same thing.  Thank you.
  

12            THE COURT:  All right.
  

13            MR. FINNERTY:  And thanks again for letting us present
  

14   this today.
  

15            THE COURT:  All right.  Thank you.
  

16            MR. BROWN:  Your Honor, Tyler Brown on behalf of the
  

17   debtor.  I'm going to give the Court our perspective.  Our
  

18   perspective is we have a number of agreements that all say they
  

19   are confidential, including the Liberty Mutual one.  But we
  

20   need to deliver to the committee and any others who ask for it
  

21   the other agreements as well.  And guess what?  Not all of the
  

22   confidentiality provisions read the same.
  

23            Quite frankly, Liberty's is fairly straightforward.
  

24   We reached out to Liberty upon getting a request, and we shared
  

25   with them the request so that we could show them we've been
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 1   asked to give the document.  And rather than go run in and seek
  

 2   our own protective order, we thought, as in most cases, we'd be
  

 3   able to work out a confidentiality agreement with the committee
  

 4   and we'd be able to then deliver it and then not have to have,
  

 5   I don't know, what's a dozen or fifteen different agreements.
  

 6   Have different negotiations about protective orders with each
  

 7   one of the other side of those confidentiality agreements.
  

 8            So the mission one was to deal with liberty.  We
  

 9   thought we could handle that with confidentiality agreement.
  

10   It turns out we now have, but we have the broader issue of how
  

11   do we use it in court.  As I mentioned at the outset today, I
  

12   don't think I need to get into the specifics or introduce the
  

13   exhibit, but it is helpful to the debtor to have a road map for
  

14   how we would if we need to.
  

15            We, the debtor, will be coming back to you with a
  

16   protective order process with respect to all of the other
  

17   agreements.  We think it makes sense to do it in an omnibus
  

18   manner.  We can have Liberty stand alone, but we have a lot
  

19   more information that's deemed confidential.
  

20            And what the debtor doesn't want to do -- this is
  

21   important -- you saw the map that was laid out, and I'll have a
  

22   witness talk about the coverage map.  We don't want to
  

23   jeopardize any of our coverage by violating agreements with our
  

24   insurers.  That's really important.  Maybe a little less with
  

25   Liberty, but we're still honoring our pre-petition agreement
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 1   with Liberty to keep it confidential.
  

 2            So our perspective is whatever will solve the problem,
  

 3   we're happy to sign on.  We provided some comments there.  They
  

 4   weren't major.  It was a pretty commercial protective order in
  

 5   our experience, so we're okay with it.  We certainly understand
  

 6   the committee might have concerns, but I think we can work
  

 7   through those issues in terms of sealing, in terms of releasing
  

 8   information under the proposed process as it's laid out.  Thank
  

 9   you, Judge.
  

10            THE COURT:  All right.  Well, thank you.  And so
  

11   you've looked at the order.  You've made comments.
  

12            MR. BROWN:  Yes, sir.
  

13            THE COURT:  You're okay with this --
  

14            MR. BROWN:  Yes, sir.
  

15            THE COURT:  -- form of the order?
  

16            MR. BROWN:  Yes, sir.
  

17            THE COURT:  All right.  Thank you.
  

18            Does anyone wish to be heard in connection with the
  

19   motion for a protective order?
  

20            MR. COX:  Yes, Your Honor.  Thank you.  David Cox,
  

21   again, of Morgan Lewis for the committee.
  

22            Your Honor, as you just heard, this is an issue that's
  

23   likely to recur, and it's one of the reasons that the flow of
  

24   information hasn't been forthcoming, is the need to address
  

25   confidentiality agreements -- confidentiality provisions in
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 1   these agreements.  And frankly, the thing that delayed
  

 2   finalization of the confidentiality agreement that we now have
  

 3   with the committee is our strong belief that this process needs
  

 4   to be transparent, it needs to be open, and it has to be
  

 5   consistent with the presumptions in 11 U.S.C. 107, that
  

 6   documents filed in a bankruptcy proceeding are presumptively
  

 7   open to the public and that sealing is an extraordinary remedy,
  

 8   and it shouldn't be lightly undertaken.
  

 9            And it's incumbent upon the -- so and let me stress,
  

10   we've agreed to keep the settlement agreements confidential,
  

11   including the Liberty settlement agreement.  There is a
  

12   confidentiality agreement.  We understand we're not intending
  

13   to post this to the internet.  We're not going to send it to
  

14   the Washington Post, not that anybody reads newspapers anymore.
  

15   That's not what we're talking about.
  

16            But we don't want to be fettered in our ability to
  

17   present our case to you.  And we don't want to have our hands
  

18   tied talking in open court about these agreements if we need
  

19   to.  And we don't want to find out a day before a hearing, you
  

20   know what, I think I want to talk about this, this document,
  

21   but actually, there was a seventy-two-hour window that I was
  

22   supposed to comply with.  So we agree that it's confidential,
  

23   but our concern is -- we agree to maintain the confidentiality
  

24   of these of these agreements, if Hopeman designates them as
  

25   such and if the insurers believe that they are sensitive.  But
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 1   we are really reluctant to agree to, as a wholesale, filing
  

 2   them under seal or restraining from talking about them in open
  

 3   court.
  

 4            11 U.S.C. enumerates certain categories of protected
  

 5   information.  And there's no personal identifying information.
  

 6   It's not defamatory content.  There's no trade secrets
  

 7   involved.  The sliver of the statute that Liberty is clinging
  

 8   to and then I anticipate other insurers will claim to is that,
  

 9   well, this is private, confidential "commercial information".
  

10   But just labeling it as such doesn't entitle you to a
  

11   protective order.  An agreement to confidentiality doesn't
  

12   entitle you to a protective order or filing under seal.
  

13            It's incumbent upon Liberty and any other insurer that
  

14   wants to impose these burdens on litigants in this court to
  

15   show good cause, which means an evidentiary showing of -- and
  

16   I'll quote from U.S. IBM from the Southern District of New York
  

17   in 1975, 67 F.R.D 40, 46, "a clearly defined and very serious
  

18   injury to his business".  There has to be a specific showing of
  

19   injury here.  There hasn't been any in the papers.  You didn't
  

20   hear any here at all, other than to say this is a prototypical
  

21   document that is entitled to some protection.
  

22            But what's the injury?  What is the injury here --
  

23            THE COURT:  Mr. Brown articulated that the possibility
  

24   of the insurance companies could deny coverage if the
  

25   confidentiality provisions are breached.  Do you not share that
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 1   concern?
  

 2            MR. COX:  It's not a breach of the confidentiality
  

 3   provision, Your Honor, if they are produced and they're filed
  

 4   under court -- referred to in court.  And it's not -- and Mr.
  

 5   Brown's not the proponent here of this motion either.  It's
  

 6   Liberty Mutual.  It's Liberty Mutual that has to claim and show
  

 7   the injury to it.  And what I can submit --
  

 8            THE COURT:  But you started off by saying that you
  

 9   agree to maintain confidentiality of this agreement so --
  

10            MR. COX:  We do, Your Honor.
  

11            THE COURT:  And this motion only refers to this
  

12   agreement.  Right.  Mr. Brown indicated that there'll be an
  

13   omnibus motion or something to deal with the other potential
  

14   agreements.  And so a lot of what you've raised seems like
  

15   something you could raise at that time if that motion is
  

16   brought.
  

17            But with respect to this particular Liberty Mutual
  

18   agreement, which you've already indicated you'll agree to
  

19   maintain confidentiality, tell me what's wrong with the order
  

20   that's been circulated.
  

21            MR. COX:  What's wrong with the order that's been
  

22   circulated is it requires it to be filed under seal.  From what
  

23   I can tell, it precludes parties from talking about it in
  

24   court, or we're going to have to -- I guess we'll have to
  

25   redact the transcript.  I mean, I just got this yesterday, Your
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 1   Honor.  I haven't fully digested it.
  

 2            THE COURT:  Well, I understand.  You haven't had a lot
  

 3   of time to look at it.
  

 4            MR. COX:  But that is concerning to me.  And it is
  

 5   true, Your Honor, that -- this is the first time this issue has
  

 6   been raised, and so I am bringing it up almost prophylactically
  

 7   because I am more worried about it with the other settlement
  

 8   agreements because actually, the Liberty -- I mean, the irony
  

 9   here is that the Liberty policies are not even listed as an
  

10   asset of the estate.  The policies have been released by virtue
  

11   of the settlement agreement.
  

12            And so it's not -- I am much more concerned about what
  

13   actually is an asset of the estate, which is the other
  

14   agreements that have these confidentiality provisions.  And one
  

15   of the things that we've agreed to do in our confidentiality
  

16   agreement with the debtor is to, together, go into the court
  

17   and say we need relief or instruction as to how we're going to
  

18   deal with these confidentiality provisions and so --
  

19            But I do want to signal to you that I'm very
  

20   skeptical, Your Honor, of any real injury that Liberty or any
  

21   other insurance company can show from the disclosure of a
  

22   settlement agreement that, in the case of Liberty, one is
  

23   thirty-four-years old.  The other the other two documents are
  

24   twenty-one, I think, years old.  And whatever commercial
  

25   sensitivity they might have had in 2003 surely has evaporated
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 1   by now.
  

 2            And the cases cited by counsel, the courts have
  

 3   entered settlement agreements -- or entered protective orders
  

 4   with respect to settlement agreements.  Of course, that's based
  

 5   on a showing of good cause, a showing of particularized injury,
  

 6   that warrants and merits that level of protection.  Here,
  

 7   again, the presumption is that, really, a First Amendment right
  

 8   to access to court filings.  And I think that it's even more
  

 9   pronounced in a bankruptcy setting that this should all be
  

10   transparent.
  

11            And so for that reason, Your Honor, we do object to
  

12   the proposed protective order asked for by liberty.
  

13            THE COURT:  So what order would you suggest be entered
  

14   in connection with this motion, since you've already said
  

15   you'll protect the confidentiality of this agreement?
  

16            MR. COX:  Your Honor, if it doesn't -- if the document
  

17   isn't going to be discussed or entered into evidence, then I
  

18   don't think anything needs to happen today.  My concern is,
  

19   again, if it becomes -- if it becomes relevant to some issue in
  

20   the case and it needs to be submitted, I don't think it needs
  

21   to be submitted under seal.  I think it's entitled to -- it
  

22   needs to be open and transparent.
  

23            THE COURT:  So you don't think it should be
  

24   confidential at all?  So you're backtracking on what you said?
  

25            MR. COX:  Your Honor, I respectfully, I don't think
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 1   I'm backtracking.  I think I am -- what I am saying is anything
  

 2   that's given to me that is designated as confidential is, of
  

 3   course, I'm willing to maintain the confidentiality, except to
  

 4   the extent that if we are -- if we need to use it in open
  

 5   court, there's a presumption that -- there's a presumption that
  

 6   court proceedings are open and should be transparent and that
  

 7   documents or items should not be filed under seal except under
  

 8   extraordinary circumstances.
  

 9            And what we've agreed to do is say, well, look, there
  

10   are -- certainly, I would imagine there are going to be
  

11   documents that come in that are entitled to that level of
  

12   protection, extra level of protection to be filed under seal
  

13   and not to be available to the public despite being in a court
  

14   proceeding, despite the presumptions in favor of openness.  And
  

15   under those circumstances, we agree that -- we've agreed in our
  

16   protective order.  We'll file those under seal.
  

17            My quarrel here is whether this document, these three
  

18   documents, rise to that level of protection thirty-four and
  

19   twenty-one years later after they were executed -- after they
  

20   were executed without any showing what the harm would be --
  

21   what the harm would be to Liberty Mutual.  We don't even know
  

22   what provisions Liberty Mutual believes are sensitive.  They
  

23   just waved the document -- and haven't waved the document.  But
  

24   they alluded to the document and said the entire thing needs to
  

25   be filed under seal.  And we don't even know what's sensitive
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 1   from their perspective.
  

 2            But I am skeptical that the terms of a release or the
  

 3   amount paid, which has been, if not discussed specifically, has
  

 4   certainly -- the amount has been already been discussed in
  

 5   filings in this court, the total, the aggregate amount, I don't
  

 6   know why that would be entitled to that level of protection
  

 7   today.
  

 8            THE COURT:  You don't think Liberty Mutual is still
  

 9   Insuring asbestos defendants?
  

10            MR. COX:  I'm sure Liberty Mutual is still insuring
  

11   asbestos defendants.  Yes.
  

12            THE COURT:  So you don't think a settlement of their
  

13   insurance coverage is relevant for today -- a previous
  

14   settlement would still be relevant?
  

15            MR. COX:  I don't think so, Your Honor, but that's my
  

16   take on it.  Yeah.
  

17            THE COURT:  All right.  Thank you.
  

18            MR. COX:  Thank you, Your Honor.
  

19            THE COURT:  Does anyone else wish to be heard in
  

20   connection with the motion for a protective order?
  

21            MR. FINNERTY:  Your Honor, I'd be happy to respond
  

22   briefly to the harm to Liberty Mutual, if you'd like to hear
  

23   it, and specifically on that point.
  

24            So, yes, the agreements were negotiated thirty-one and
  

25   twenty-one years ago, but as Your Honor referred to, Liberty
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 1   Mutual continues to insure thousands of policyholders with this
  

 2   type of insurance policy.  It's CGL coverage.  It's not like
  

 3   these settlements were a moment in time that happened to
  

 4   Liberty and nobody else could use those and argue that their
  

 5   own circumstances are similar or something else, right?
  

 6   Liberty is an ongoing insurer.  It's a massive insurer.  It has
  

 7   a lot of policyholders with a lot of different claims.  What
  

 8   happened in one particular settlement, which was incredibly
  

 9   complex with decades of coverage and huge liabilities, could
  

10   obviously be attempted to be used by other people in other
  

11   situations against Liberty.  It's not like this was a discreet
  

12   thing that happened.  Liberty continues to have these policies,
  

13   again with thousands of policyholders.  So of course it's an
  

14   ongoing thing.  It's not stale at all.
  

15            The only other point I want to respond to is you heard
  

16   from Mr. Cox that we need to show good cause here.  First of
  

17   all, we have shown good cause here.  Second of all, under
  

18   Section 107, we don't.  It's mandatory.  Courts have said that.
  

19   We cited a few in our motion.  If it falls within categories
  

20   enumerated by Section 107, including commercial information,
  

21   it's entitled to protection.
  

22            So I think we have shown good cause.  But under the
  

23   bankruptcy rules, we don't even need to.  Thank you, Your
  

24   Honor.
  

25            THE COURT:  Thank you.  Does anyone else wish to be
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 1   heard in connection with the protective order motion?
  

 2            All right.  Well, I do think this falls within the
  

 3   parameters of Section 107.  And I note that the only objective
  

 4   party, that UCC, has already executed a confidentiality
  

 5   agreement which would recognize that there is some confidential
  

 6   information.  Nevertheless, I do think there's commercially, at
  

 7   least based on the pleadings, commercially sensitive
  

 8   information that should be protected.  And so I do intend to
  

 9   enter a protective order.  And I have not had time to really
  

10   review the terms of that order.  I do think it should specify
  

11   that it only applies to this one instance.  And to the extent
  

12   that there'll be future motions, similar motions, if there can
  

13   be some type of omnibus motion that would be applicable, I
  

14   would like everyone to work together to come up with something
  

15   that hopefully is satisfactory to everyone.
  

16            But with respect to this particular motion, I'm
  

17   prepared to entertain competing orders.  If the parties wish to
  

18   submit competing orders.  I'll look for the order that's
  

19   submitted by Liberty.  And if I don't receive any other orders
  

20   by tomorrow, I'll assume that's the only order I'm going to
  

21   receive.  All right.  But I will grant the motion.
  

22            MR. FINNERTY:  Thank you, Your Honor.
  

23            MR. BROWN:  Your Honor, Tyler Brown for the debtor.
  

24            And I certainly will represent the Court we will
  

25   endeavor to work with other parties on the protective order
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 1   that we will be seeking on an ominous basis.  We hope to be
  

 2   prepared to circulate that later this week.
  

 3            Your Honor, the final matter on the docket concerns
  

 4   the -- what we call the motion to stay.  The Court did, of
  

 5   course, enter an interim order on July 3.  So this is
  

 6   technically our request for a final order, but I would
  

 7   certainly want to clarify that.  There isn't anything permanent
  

 8   we're seeking in this final order.  We're not seeking permanent
  

 9   injunctions of claims against the debtor.  We're seeking
  

10   temporary relief during the case with all parties --
  

11            THE COURT:  You just want it for the pendency of the
  

12   case.
  

13            MR. BROWN:  Absolutely, Your Honor.  So I just -- I
  

14   didn't want to throw anybody off on that.  We're not seeking
  

15   anything but a pause in the litigation.  We're not seeking, as
  

16   was recited by someone, a nonconsensual release.  That's not
  

17   provided in our motion or plan.
  

18            The list of the parties that we are seeking protection
  

19   for has now been made in exhibit, so that's real clear.  It's
  

20   Exhibit A.  And, Your Honor, as I mentioned earlier, we can
  

21   just very briefly touch on Liberty.  And without getting into
  

22   the specifics, I think -- we will have one witness, and that's
  

23   Mr. Ron Van Epps.  But before I call him, Your Honor, it might
  

24   make sense if we could go through the exhibit list that we
  

25   filed, because I don't think there's dispute about much of
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 1   these.  And I provide some clarity on the front end.  And maybe
  

 2   we could straighten that out and make sure we can streamline
  

 3   this.
  

 4            THE COURT:  All right.  Well, that would be helpful.
  

 5   But before we start this --
  

 6            MR. BROWN:  Yes, Judge.
  

 7            THE COURT:  -- session of the hearing, I'm going to
  

 8   take a short break.
  

 9            MR. BROWN:  Yes, sir.
  

10            THE COURT:  Maybe that will give the parties an
  

11   opportunity to address the evidence.
  

12            MR. BROWN:  Great.
  

13            THE COURT:  And then we can admit by agreement the
  

14   exhibits that you wish.  But in the meantime, I'll take a short
  

15   recess.  And we'll reconvene at about ten, fifteen.
  

16            MR. BROWN:  Thank you, Your Honor.
  

17            THE CLERK:  All rise.  Court is now in recess.
  

18       (Recess from 11:37 a.m. until 11:54 a.m.)
  

19            THE CLERK:  Court is now in session.  Please be seated
  

20   and come to order.
  

21            MR. BROWN:  Tyler Brown, again, Your Honor, on the
  

22   motion to stay.  Thank you for the time as well during the
  

23   break to work through the exhibit issues.
  

24            Your Honor, I think we have reached agreement on the
  

25   ones we need to reach agreement.  Your Honor, if I may, I do
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 1   have a notebook the court and for the witness.  If I may
  

 2   approach.
  

 3            THE COURT:  You may.
  

 4            MR. BROWN:  Opposing counsel has one as well.
  

 5            THE COURT:  Thank you.
  

 6            MR. BROWN:  Your Honor, with respect to exhibits,
  

 7   Exhibit 1 is really just the first-day declaration, already
  

 8   came in and first-day hearing.  No need to redo that.
  

 9            The Exhibit 2 here is just our request that was
  

10   attached to our motion as to who we wanted to protect, so I
  

11   don't think that needs to come into evidence either.
  

12            But Exhibits 3 through 8, the committee counsel has
  

13   agreed with us they can come in as exhibits.
  

14            3, 4, and 5 are just examples of these direct-action
  

15   complaints.  We just picked one from each of the firms that
  

16   were involved.  And then included within Exhibit 4 is one of
  

17   the third-party complaints that Huntington has filed against
  

18   Liberty, insurer for Wayne.  That's in that -- that's in that
  

19   document.
  

20            6 are just the bylaws of the company.  And certainly
  

21   Mr. Lascell could verify those.  But no one has disputed what
  

22   the bylaws say.
  

23            Exhibit 7 is one of our insurance policies that just
  

24   reflects that there's shared insurance.
  

25            And then Exhibit 8 is just a list of the Louisiana
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 1   direct action lawsuits that were out there when we filed for
  

 2   bankruptcy.
  

 3            9 and 10 I'll address with our witness.  And 11 is the
  

 4   Liberty settlement agreements, which we're not offering up.  So
  

 5   they're not in your notebook.  We took them out from you, Your
  

 6   Honor, because they're private at the moment.
  

 7            THE COURT:  Let me just recap.  So --
  

 8            MR. BROWN:  3 through 8.
  

 9            THE COURT:  I'm sorry, the --
  

10            MR. BROWN:  3 through 8 are the exhibits we ask you to
  

11   enter.
  

12            THE COURT:  Okay, so 3 through 8.  Does anybody object
  

13   to the admission of Exhibits 3 through 8?  All right.  You're
  

14   okay with that?  Committee is okay with that?
  

15            MR. LIESEMER:  Yes, Your Honor.
  

16            THE COURT:  All right.  So Exhibits 3 through 8 are
  

17   admitted.
  

18       (Agreed-upon exhibits were hereby received into evidence as
  

19   Debtor's Exhibit 3 through 8, as of this date)
  

20            THE COURT:  And then those are the only ones you're
  

21   asking right now.  But then you're going to also ask for 9 and
  

22   10 when you get to the witness.
  

23            MR. BROWN:  Yeah.  I may not ask for 9 to be admitted,
  

24   Your Honor, but I'm going to examine the witness on it.
  

25            THE COURT:  All right.  Very good.
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 1            MR. BROWN:  Okay.  With that, Your Honor, I'd call Mr.
  

 2   Ron Van Epps, Ron Van Epps to the stand.
  

 3            THE COURT:  Mr. Van Epps, would you please approach
  

 4   the clerk right over here and raise your right hand so you can
  

 5   be sworn in?  Right here.
  

 6       (Witness sworn)
  

 7            THE COURT:  Thank you.
  

 8   DIRECT EXAMINATION
  

 9   BY MR. BROWN:
  

10   Q.  You comfortable?  I am.
  

11   Q.  Great.  Would you please tell the Court your name?
  

12   A.  Ron van Epps.
  

13   Q.  And are you employed?
  

14   A.  I am.
  

15   Q.  By whom?
  

16   A.  Stout.
  

17   Q.  What is Stout?
  

18   A.  Stout is a global advisory firm that specializes in
  

19   corporate finance, valuation, and disputes.
  

20   Q.  Do you have a title in Stout?
  

21   A.  I do.
  

22   Q.  What is it?
  

23   A.  I'm a managing director.
  

24   Q.  What do you do for Stout?
  

25   A.  What do I do for Stout?  So my primary role is working with
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 1   clients in the insurance recovery industry.  So my specialty is
  

 2   working with policyholders, pursuing insurance coverage on
  

 3   large, complex insurance matters.
  

 4   Q.  And where are you based?
  

 5   A.  In Chicago.
  

 6   Q.  And do you have clients all over the country?
  

 7   A.  I do.
  

 8   Q.  All right.  And how long have you provided services in the
  

 9   insurance industry?
  

10   A.  Just short of thirty years.
  

11   Q.  Prior to joining Stout, were you with another firm?
  

12   A.  I was.
  

13   Q.  What was that called?
  

14   A.  It was called the Claro Group.
  

15   Q.  What happened to the Claro Group?
  

16   A.  We formed the Claro Group in 2005, shortly after leaving
  

17   Anderson.  I was one of the founding members from '05 till
  

18   2017.  We -- or I'm sorry, until 2022.  We operated the Claro
  

19   Group, sold it to Stout two years ago in September.
  

20   Q.  And when you said Anderson, is that Arthur Anderson?
  

21   A.  Arthur Anderson.  I'm sorry.
  

22   Q.  Okay.  And did you have a stop between Arthur Andersen and
  

23   the Claro Group?
  

24   A.  Yes.  I was at a firm called LECG doing the same type of
  

25   work for three years between Anderson and -- and the formation
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 1   of the Claro Group.
  

 2   Q.  Do you have a present role in working with Hopeman
  

 3   Brothers, the debtor in this case?
  

 4   A.  I do.
  

 5   Q.  What is present role?
  

 6   A.  I think my present role is financial advisor and insurance
  

 7   consultant to the bankruptcy process.
  

 8   Q.  When did you first become involved in assisting Hopeman?
  

 9   A.  In late 2004.
  

10   Q.  And what were you doing or asked to do at that time?
  

11   A.  At that time, Liberty had just ended their participation in
  

12   the program.  Hopeman was scrambling to find funds.  They were
  

13   not an operating company.  So my job was to come in and work
  

14   with the excess carriers that were -- that had refused to pay
  

15   at the time.
  

16   Q.  Okay.  So is it fair to say you were trying to get the
  

17   excess carriers to start paying?
  

18   A.  That was the objective, yes.
  

19   Q.  Okay.  All right.  Now, what was one of your first tasks
  

20   then at Hopeman related to insurance?
  

21   A.  Well, so the first task is we had to understand the
  

22   exhaustion, up until that point, what policies had been
  

23   exhausted.  We had to understand the entire coverage program,
  

24   which we'll get into later, in terms of how they would operate
  

25   and how they would respond to the damages.  And then in
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 1   discussions with the excess carriers, at least one of them, the
  

 2   London Market made it clear that they were interested in a
  

 3   policy buyback.  And so we were required to start to look at
  

 4   future forecasts and what could the liability look like over
  

 5   the coverage program.
  

 6   Q.  Okay.  So as part of that work -- and you're familiar with
  

 7   the insurance portfolio that Hopeman has with respect to
  

 8   liability insurance?
  

 9   A.  Yes, I am.
  

10   Q.  Okay.  Let me get a document in front of you so we can talk
  

11   for a little bit more about that.  Exhibit 9 in your notebook.
  

12   A.  Okay.
  

13   Q.  It's fairly small print in here.  But tell the Court what
  

14   this is.
  

15   A.  So this is a graphic representation of Hopeman Brothers
  

16   liability coverage program from 1959 to 1985.
  

17   Q.  Do you know who created this coverage map originally?
  

18   A.  This was created by Dickstein Shapiro who was the law firm
  

19   that hired us.
  

20   Q.  All right.  And Dickstein Shapiro is now known as Blank
  

21   Rome?
  

22   A.  The folks that were at Dickstein Shapiro are now at Blank
  

23   Rome.  Yes.
  

24   Q.  That's a better way to say it.  Thank you.  And have you
  

25   seen other versions of this document?
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 1   A.  Yes, I have.
  

 2   Q.  And what do the other versions sometimes look like?
  

 3   A.  You -- we would shade the different carriers to -- to show
  

 4   which ones are insolvent.  We would shade the certain carriers
  

 5   if we were talking to them to show where they were.  We've -
  

 6   we've drawn this to show where the exhaustions, the current
  

 7   exhaustions lie, so you overlay that on the map.  So we've used
  

 8   this for a number of purposes.
  

 9   Q.  Okay.  And this particular version, can you tell when this
  

10   one was last edited or created?
  

11   A.  I believe this one would have been edited in 2017.
  

12   Q.  Do you work with a form of this document on a regular
  

13   basis?
  

14   A.  Yes, I do.
  

15   Q.  What do you use it for?
  

16   A.  Well, you use it to understand where the coverage sits,
  

17   what will be next up in the program.  As you work your way up
  

18   the program, they have lots of limits.  You can see that from
  

19   this map.  But the point is, even though I have limits, some of
  

20   them are way up here.  You can't access them.  There's a --
  

21   there's a method to how you're going to get to those limits.
  

22   So it's important to understand what the map looks like and
  

23   understand which plaintiffs will be hitting what part of the
  

24   map.  So yes, it's very important.
  

25   Q.  Is it fair to say then that this is an overview of what the
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 1   debtor's liability portfolio looks like?
  

 2   A.  Yes.  If I didn't say that, that -- I should have.  This is
  

 3   just an overview.  You have to go to the specific policies,
  

 4   because all the policies have different language unique to
  

 5   those, different treatment of the occurrences, of the defense.
  

 6   So this is very much just an overview.
  

 7   Q.  The Court is seeing this for the first time.  Can you help
  

 8   walk the Court through how you read this?
  

 9   A.  Yes.  So along the X axis here are the years, as I said,
  

10   start from '59, go to '85 when the policies then had asbestos
  

11   exclusions after that point in time.  Along the Y axis are the
  

12   dollars, so the size of the limits and then where the next
  

13   limit attaches so you can kind of see that where the higher
  

14   level excess policies come into play.
  

15        Along the bottom, you'll see Liberty Mutual is noted on
  

16   every one of the first boxes along the bottom of the map.  That
  

17   is because they were the primary carrier from, well, earlier
  

18   than 1959, as early as 1937 up until 1989.  You see Liberty all
  

19   the way through that entire -- through the entire map at that
  

20   first level.  And that first level is called primary insurance.
  

21   So when we're talking about primary insurance, we're talking
  

22   about that first level related to Liberty.
  

23        Now, as you go across the map, you'll see other of the
  

24   insurance companies, Travelers.  You see INA, which is now
  

25   known as Chubb.  You see the London Market up there at the top
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 1   of this first page.  So you'll see that you have carriers all
  

 2   throughout this.
  

 3        What you'll also see then is you have Liberty Mutual, in
  

 4   addition to being a primary carrier starting in 1974, also
  

 5   picks up an excess piece.  So they've got five million dollars
  

 6   of excess insurance coverage right above their primary layer
  

 7   starting there.  So that's also instructive.  And then those
  

 8   are the limits that were in play with Liberty.  And then --
  

 9   Q.  How about within the box?  Each of the particular boxes has
  

10   some other information.  What is that all about?
  

11   A.  Right.  So a good example -- pick one that you can see.
  

12   Look at the London one that sits up at the top of page 1.
  

13        Your Honor, if you see.
  

14        So that London, right below it, London is the -- and mine
  

15   is a little complicated because there are multiple participants
  

16   to this program.  But there's a policy number right below it,
  

17   then the dates.  It starts March 2nd of '67, runs through April
  

18   4th of 1970.  And then what you see below that is twenty
  

19   million excess -- twenty million, excess .3 million.  So what
  

20   that means is that this layer is a twenty-million-dollar layer.
  

21   That's the first twenty.  It sits excess of a twenty-million-
  

22   dollar layer, which you see below that.  And it sits excess of
  

23   a 300,000-dollar layer, which is the primary Liberty layer.  So
  

24   as you go up the map, you can see at any of those boxes, okay,
  

25   this is where it sits, and this is what's below it.
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 1   Q.  Okay, great.  Why does this chart start in 1959?
  

 2   A.  Because that was the first known where they had the actual
  

 3   copy of the policy and the policy numbers.  There's strong
  

 4   secondary evidence that there were a policies issued going back
  

 5   to 1937, but the policy numbers were not available.  And the
  

 6   policies in many cases couldn't be located.
  

 7   Q.  And so the details about those policies may not be
  

 8   available either?
  

 9   A.  Correct.
  

10   Q.  How about -- and then I think you mentioned it, but so the
  

11   Court understands, why does it stop with 1985 or at the end of
  

12   1984?
  

13   A.  So, beginning at that point in time, it was -- for Hopeman,
  

14   asbestos coverage was commercially unavailable for them.  They
  

15   weren't able to get that coverage.  And in and around that
  

16   time, the insurance market in general stopped covering asbestos
  

17   exposures in and around 1984.  Some got longer, some shorter.
  

18   For Hopeman, it ended in '84.
  

19   Q.  So except for the policies that couldn't be found pre-1959,
  

20   is this a fair depiction or overview of the policies that are
  

21   in play with Hopeman with respect to asbestos claims?
  

22   A.  I think it's a graphic representation, yes.
  

23   Q.  Okay.  Is there any significance to the year 1977 with
  

24   respect to the portfolio?
  

25   A.  Yeah.  '77 is important because after that time, asbestos
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 1   was not used by Hopeman in their operations.  And so later in
  

 2   this discussion, we're going to talk about the nature of
  

 3   certain claims and whether they are a completed operations
  

 4   claim or what would be deemed an operational claim.  And
  

 5   operational claims are loosely defined as happening during the
  

 6   operation, in Hopeman's case, the cutting, the sawing of the --
  

 7   of the boards.  After that point in time, they -- they no
  

 8   longer used asbestos in their contracts.  So that -- that's an
  

 9   important date.
  

10   Q.  Okay.  So if you look at this, and you were in the
  

11   courtroom for counsel's argument earlier about the coverage map
  

12   and there being apparently a lot of coverage, I think the term
  

13   was hundreds of millions of dollars.  Is that correct?
  

14   A.  Yeah.  There are hundreds of millions of dollars of limits,
  

15   yes.
  

16   Q.  Then why did Hopeman have to file for bankruptcy?
  

17   A.  Well, let's go back to when we first got retained in 2004.
  

18   Liberty had paid all their limits that they -- that they said
  

19   related to their property -- to their completed operations.
  

20   And at that point, Hopeman is a nonoperating company.  They
  

21   don't have money to -- to make any additional payments.  And so
  

22   the only carriers that were willing to start paying were
  

23   Travelers at the beginning of this program right there in the
  

24   1965 timeframe, they had three years, and international the
  

25   last two years.  The other carriers weren't willing to pay.
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 1   And so you've got a gap if you assume over a twenty or a
  

 2   thirty-year period and you only have five years of that willing
  

 3   to make payments, you have to get access to the rest of those
  

 4   limits.  And the carriers going back to early 1980s often
  

 5   fought about who of the insurance industry was responsible for
  

 6   covering the plaintiffs.  Was it when they were exposed?  Was
  

 7   it when they got diagnosed?  When did that happen?  And so
  

 8   because of those disputes, no one was paying.  Hopeman was
  

 9   forced to do deals to generate an ability to satisfy the
  

10   plaintiffs' claims.  And so we started working through the
  

11   program.
  

12        And so it is true that you have hundreds of millions of
  

13   dollars of coverage, but you can't just go to the top of the
  

14   map and say, you wrote coverage, you have to pay me.  You have
  

15   to exhaust all of the layers below those.  And in some cases,
  

16   those insurers are long gone.  They're insolvent.  You have to
  

17   figure out a way to fill that insolvent hole.  If you look at
  

18   the map, on page 2 of the map, there's a -- and it's actually
  

19   shaded, Home Insurance wrote a five-million-dollar layer for
  

20   three years and a very important time for this coverage
  

21   program.  Home has been insolvent since the early 2000s, so
  

22   they were not paying.  So when you have a hole like that in the
  

23   program, you have to figure out how to fill that.  And you have
  

24   to work your way up the program either horizontally or
  

25   vertically, and it's not clear which way.  That's another
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 1   dispute that comes up.
  

 2        So while there's a lot of insurance, you can't access all
  

 3   the insurance.  And the carriers aren't going to run to write
  

 4   you a check.  So it's about --
  

 5   Q.  Yeah.  Were the carriers articulating to you in the
  

 6   argument about why they weren't paying?
  

 7   A.  Yes.  There were multiple arguments.  The biggest one was,
  

 8   you know, which of the cares is responsible, when does the
  

 9   damages attached, does it attach at the date of first exposure,
  

10   does it attach at a later point, but also arguing about whether
  

11   it's a completed operations claim or an operational claim.  And
  

12   so the carriers that sat right above Liberty weren't convinced
  

13   that Liberty had paid for -- had fully exhausted all of their
  

14   limits, and there was an operational component to the claims.
  

15   And that was a big issue that we were dealing with as well.
  

16   Q.  So how did you address that issue then?
  

17   A.  Well, we met with the carriers, and we presented a series
  

18   of projections on what the future could look like and a series
  

19   of allocations under multiple allocation scenarios, some
  

20   directed by them, some directed by us.  We looked at scenarios
  

21   where there was a certain percentage of the claims that were
  

22   deemed to be operational and not subject to go up the map.
  

23   So we ran a lot of different scenarios in the settlement
  

24   context to try to arrive at settlements that worked for both
  

25   Hopeman and the carriers.
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 1   Q.  Okay.  Well, then why then if you reach the settlements did
  

 2   that not solve Hopeman's problems forever more?
  

 3   A.  Well, it got us from 2004 to 2024.  And now we find
  

 4   ourselves with less than four million dollars of cash.  And
  

 5   because of the settlements that we've done in the past to try
  

 6   to be able to fill the holes, Hopeman is responsible for
  

 7   somewhere in the neighborhood of thirty-five to forty percent
  

 8   of any of the dollars that come in today.  That has to come
  

 9   from previous settlements because they don't have any
  

10   additional funds.  And so if you're spending ten or fifteen
  

11   million a year, thirty-five percent of ten million, you know,
  

12   is three and a half million dollars.  So that would eat up
  

13   anything that's remaining of their cash.  So they have a hole
  

14   in their program, and they don't have enough cash to be able to
  

15   continue to -- continue to go down the path that we've been
  

16   doing for twenty years.
  

17   Q.  When you were talking about thirty, thirty-five percent,
  

18   when you talk about in indemnity claims, were you talking about
  

19   defense costs as well or what were you --
  

20   A.  There's slightly different numbers, but it's pretty similar
  

21   in terms of their share, both indemnity and defense.  It's a
  

22   little different.
  

23   Q.  All right.  When you mention indemnity in this context,
  

24   describe to the Court what you mean.
  

25   A.  I think in the insurance context, it is that the insurance
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 1   company will indemnify their policyholder for the tort that was
  

 2   alleged under the policy.  So that, I think, is the basis for
  

 3   the indemnification language.
  

 4   Q.  Okay.  So if Hopeman settles a claim and pays it, the
  

 5   insurance company paying Hopeman, is that what you would term
  

 6   an indemnity claim payment?
  

 7   A.  Right.
  

 8   Q.  Okay.
  

 9   A.  That's --
  

10   Q.  And tell the Court then what defense costs includes.
  

11   A.  So the defense costs are all the costs associated with
  

12   defending the claim in the underlying matter.  So looking at
  

13   product ID, looking at the exposure dates, looking at the
  

14   medicals, looking at all of the things relevant to defending
  

15   that underlying matter and tracking the open cases and
  

16   everything that goes along with that.
  

17   Q.  Okay.  Do some carriers in Hopeman policies -- some cover
  

18   defense costs and some not?
  

19   A.  Yes.
  

20   Q.  You have to look at every policy to determine that?
  

21   A.  Correct.
  

22   Q.  Okay.  Is there anything about the nature of asbestos
  

23   claims that complicates the coverage analysis?  You mentioned
  

24   earlier about when they accrue.  Are these typically involving
  

25   multiple years of policies in the analysis?
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 1   A.  Yeah.  I mean, that's one of the things that complicates it
  

 2   because it is an ongoing -- it is an ongoing disease.  And so
  

 3   there are questions about when you were first exposed and then
  

 4   how that disease develops and when it manifests itself.  And so
  

 5   there are questions in different venues about how the policies
  

 6   then respond to those -- those injuries.
  

 7   Q.  So as an example, just picking out something here, if you
  

 8   had a date of first exposure in maybe 1974 and the disease
  

 9   didn't manifest itself until 2020, which policies on this chart
  

10   might be involved?
  

11   A.  Well, depending on what venue you're in, you could pick any
  

12   of those within that '74 to -- in this case, you can't go past
  

13   '85 because you don't have coverage that's responsive to
  

14   asbestos.  But there are some venues that will say you have to
  

15   spread that evenly.  So it's just not an easy answer.
  

16   Q.  It's complicated?
  

17   A.  It's complicated.
  

18   Q.  And you have to go through that process to figure out which
  

19   stack you can reach, how high up the stack you can reach; is
  

20   that fair?
  

21   A.  Yes.
  

22   Q.  Okay.  All right.  Going back to the coverage map, you
  

23   mentioned Liberty is across the bottom, correct?
  

24   A.  Yes.
  

25   Q.  And are you aware at the time you arrived, working with
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 1   Hopeman -- through LEFG?  Is that the name of the --
  

 2   A.  LECG.
  

 3   Q.  LECG at the time, what was the Status of Liberty at the
  

 4   time you arrived, the policies?
  

     
  

   
  

     
  

   
 

   
  

10   Q.  Okay.  So your testimony is that Liberty had been paying on
  

11   their primary policy, correct?
  

12   A.  Correct.
  

13   Q.  Any sense of how much they paid under their primary
  

14   policies?
  
    
 
  

  
17   Q.  Okay.  And then were you made aware that there was an
  

18   actual agreement with Liberty reached, settlement agreement
  

19   reached?
  

20   A.  Then you're talking about the 2003 settlement agreement or
  

21   the 1990?
  

22   Q.  Well, let's start with the 1990.  When you first arrived,
  

23   did someone inform you about the fact that Liberty had
  

24   agreements in place?
  

25   A.  Yes.

Case 24-32428-KLP    Doc 282    Filed 10/09/24    Entered 10/09/24 20:05:33    Desc Main
Document      Page 114 of 224



eScr i ber s,  LLC

Ron Van Epps - Direct

91

 1 Q. And I'm not going to go into the particular terms of any of

 2  those agreements, but what was your understanding of the

 3  substance of the agreement?

12 Q. So let's talk particularly about what were the issues being

13  resolved that you're aware of in your agreement?  Again, not

14  telling me how particular the agreement resolves all of them,

15  but what were the issues being resolved?

16 A. Okay.  So understand that I didn't participate in that

17  agreement.

18 Q. Understood.

19 A. I was not part of it.  So anything that I'll tell you is

20  based on our conversations. 
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 3   Q.  But do you understand that those issues were settled?
  

 4   A.  Those were settled.
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13   Q.  And are indemnity provisions in your experience pretty
  

14   typical in a settlement agreement with an insurer?
  

15   A.  Very common.
  

16   Q.  And what would typically be an indemnity agreement?  What
  

17   would it cover?
  

18   A.  Well, the settling carrier would want indemnity from the
  

19   policyholder for anybody else that comes in to make a claim.
  

20   So another affiliate, another subsidiary that they don't
  

21   necessarily control that would come in and make a claim and try
  

22   to break up whatever agreement they had, they want protection
  

23   from that.  They also want protection against contribution
  

24   rights from other insurance carriers.  So you work hard to
  

25   get -- they release their contribution rights and get the
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 1   release of contribution rights from other settling insurers.
  

 2        So what they're looking for when they -- in my experience,
  

 3   what the insurers are looking for is some level of finality.
  

 4   And if they -- if they don't have the indemnity back, they may
  

 5   make payments and then have other people coming, making claims
  

 6   on the same limits.  And that's not part of their business
  

 7   model.
  

 8   Q.  Are you aware of whether Liberty has suggested they will
  

 9   bring an indemnity claim against Hopeman if they are not
  

10   protected by the motion of stay
  

11   A.  Yes.
  

12   Q.  Does that surprise you?
  

13   A.  No.
  

14   Q.  Why not?
  

15   A.  I would fully expect them to make an indemnity claim.
  

16   Q.  Okay.  Are you familiar with the Louisiana direct action
  

17   lawsuits that have been brought against some of the former
  

18   directors and officers?
  

19   A.  I am familiar that they've been brought, yes.
  

20   Q.  Okay.  And do you know whether Liberty has been sued in
  

21   those direct action lawsuits as insurer for Wayne?
  

22   A.  Yes, that's my understanding.
  

23   Q.  And to date do you know whether they have been named as
  

24   defendants as insurer for Hopeman?
  

25   A.  I -- unless they were named recently, and I don't think
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 1   they could have named them until they -- we were in bankruptcy.
  

 2   So I'm not -- my answer is no.
  

 3   Q.  Yeah.  Are you aware of who defended Liberty in the
  

 4   litigation when they were named as an insurer for Wayne?
  

 5   A.  Kaye Courington would have been defending.
  

 6   Q.  Would that have been at Hopeman's cost?
  

 7   A.  Yes.  Hopeman would have paid her bills.
  

 8   Q.  And would Hopeman have presented those bills to excess
  

 9   carriers for payment?
  

10   A.  Yes, those would have been part of the bill sent to the
  

11   carriers.
  

12   Q.  And if those lawsuits were settled in which Liberty was
  

13   named as an insurer for Wayne, who paid the money to pay the
  

14   settlements?
  

15   A.  Well, it got paid out of either the Liberty trust fund or
  

16   from the money we received from the excess carriers that we
  

17   settled with.
  

18   Q.  Now, after Liberty Mutual had made the payments required by
  

19   the agreement that you testified about before, did you take on
  

20   any role with Hopeman respect to tracking issues?
  

21   A.  Yes.  We began tracking the payments that were made and the
  

22   exhaustions across the coverage block in 2009.
  

23   Q.  What's the difference between tracking payments that were
  

24   made and tracking exhaustion?
  

25   A.  Well, the payments, I'm talking about payments that are
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 1   made to the underlying plaintiff.  So the defense and indemnity
  

 2   payments, so keeping track of those and understanding that.  On
  

 3   the exhaustion is then taking those indemnity and defense
  

 4   payments and allocating those over the coverage block according
  

 5   to the CIP agreements that we have with the various carriers.
  

 6   So you have to follow the terms of the coverage-in-place
  

 7   agreements to determine what the exhaustion looks like.
  

 8   Q.  Let's break that down a little bit.  You mentioned the
  

 9   coverage block.  Tell me what that is with respect to kind of
  

10   looking at this map.  What's the coverage block you're talking
  

11   about?
  

12   A.  So the coverage block is 1965 to 1985.
  

13   Q.  Or a shorter period?
  

14   A.  Or a shorter period, if -- so the allocation -- and it
  

15   depends on the coverage-in-place agreement, right?  So -- but
  

16   if you're -- most of the coverage in place agreements we have,
  

17   the allocation would start with the data first exposure.  So in
  

18   the underlying case, you have to identify were you at our
  

19   shipyard, when we were at that shipyard.  If you were, payroll
  

20   records prove you were there.  Get the date when were they
  

21   first there.  And then you would allocate the damages evenly
  

22   from that date until the end of the coverage program, 1984 to
  

23   the end of the asbestos coverage.
  

24   Q.  Okay.  You said CIP and then later said coverage-in-place
  

25   agreement.  Can you explain conceptually what those involve as
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 1   opposed to a settlement agreement?
  

 2   A.  Right.  Well, coverage-in-place I would also deem as a
  

 3   settlement agreement, but it differs as opposed to a
  

 4   commutation or buyback where the carrier says here's twenty
  

 5   million dollars, we're done, go away, spend it on asbestos
  

 6   claims.  That's a commutation.  The coverage-in-place agreement
  

 7   is an agreement that says we will agree to pay when you present
  

 8   these claims to us under this criteria.  So, you know, it has
  

 9   to meet a list of things to make sure there's product ID and to
  

10   make sure its medical diagnosis is proper.  There's generally
  

11   going to be guardrails on approvals above certain levels for
  

12   settlements, those type of things, and that they will pay
  

13   within thirty days or sixty days, whatever it is, based upon
  

14   the formula.  And that agreement will tell you exactly how that
  

15   exhaustion formula will work.
  

16   Q.  Okay.  And then how do this coverage-in-place agreements
  

17   you're talking about, how do they interact with -- or how do
  

18   they relate at all to the Liberty settlement or buyback that
  

19   you talked about?  Do they -- are they somehow interlaced?
  

20   A.  They interrelate because they all come on top of the
  

21   Liberty exhaustion.  And so in arriving at those agreements, we
  

22   still have to deal with the underlying issue of exhaustion by
  

23   Liberty and the operational nature of certain of the claims.
  

24   So it was very much an issue throughout the whole thing.
  

25   Q.  Okay.  You mentioned some of the excess carriers raising
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 1   the issue of exhaustion, correct?  Which ones?
  

 2   A.  All of the excess carriers that I negotiated with and dealt
  

 3   with raised the issue of proper exhaustion of the Liberty
  

 4   policies.  That would include London.  That would include INA.
  

 5   That would include MMO.  That would include Lexington.  That
  

 6   would include CAN.  That would include Gentry, all of those.
  

 7   Q.  So discussing those issues with all of them and trying to
  

 8   reach agreements with all of them, that's what you were doing?
  

 9   A.  That was part of what we were doing, yes.
  

10   Q.  Did you reach agreements, put agreements in place with each
  

11   one of them?
  

12   A.  We were able to get agreements in place with each one of
  

13   them.
  

14   Q.  Okay.  Now, you mentioned you were tracking exhaustion.
  

15   How did you get the information you needed to do that?
  

16   A.  So SES maintains the database of the -- they pay the
  

17   plaintiff firms on the defense side.  They make the indemnity
  

18   payments.  They track that in a database.  They send that to
  

19   us.  And then we utilize that to then allocate the damages over
  

20   the coverage program and track the exhaustions.
  

21   Q.  Who is SES?
  

22   A.  SES is a claims administrator that Hopeman hired after
  

23   Liberty Mutual was done administering their claims.
  

24   Q.  Okay.  Hired somebody actually used to be at Liberty,
  

25   correct?
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 1   A.  Don Ward who started SES was the claims handler for Hopeman
  

 2   on behalf of Liberty.  Yes.
  

 3   Q.  So tell me how they do their work.  They would collect
  

 4   information about which claims to pay?  Is that how it -- tell
  

 5   me how it works.
  

 6   A.  Well, it starts with the claim gets submitted.  So, you
  

 7   know, they get the notice that they have a claim.  They have to
  

 8   enter that into the database.  They have to work with, then
  

 9   assign local counsel and then gather the information on the
  

10   complaint and track all of the lead-ups to the case and the
  

11   discovery and track all of that in their database.  They're
  

12   paying local counsel bills and accumulating those.  And then
  

13   they then will transmit those database with the defense and the
  

14   indemnity to us so that we've got a record of that.  If we have
  

15   questions, then we interact with them on certain open items.
  

16   Q.  And do you then -- does Stout then convert that database
  

17   into a different format?
  

18   A.  Yes, because SES operates with a database called FileMaker
  

19   Pro.  It's very old.  Nobody can operate with it.  And so we
  

20   simply convert FileMaker Pro into Microsoft Access so that --
  

21   because we have turned this database over to the insurers as
  

22   we've been going through negotiations and make it available to
  

23   them.  And they can utilize access much easier.  So we do
  

24   nothing to it other than convert it from FileMaker Pro to
  

25   Access.
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 1   Q.  And did you get a copy of that database effective as of the
  

 2   petition date from SES?
  

 3   A.  I did.
  

 4   Q.  And did you convert it to a usable format?
  

 5   A.  We did.
  

 6   Q.  And after the confidentiality agreement was received from
  

 7   the committee yesterday, have you orchestrated transferring a
  

 8   copy of the database to the committee?
  

 9   A.  I believe we have, yes.
  

10   Q.  Now, as part of its tracking, did Stout track both
  

11   indemnity payments and defense costs separately?
  

12   A.  When you say track, I would say, you know, we monitor it.
  

13   SES I think is tracking.  But yes, we were monitoring both the
  

14   indemnity and the defense.
  

15   Q.  Okay.  This document's already in evidence, Exhibit 7.  If
  

16   you return to that policy that's behind that tab.  I've got a
  

17   question for you about that.
  

18   A.  Tab 7?
  

19   Q.  Yes, sir.
  

20   A.  Okay.
  

21   Q.  Is that representative of one of the policies that were on
  

22   the coverage map?
  

23   A.  Yes, it is.
  

24   Q.  All right.  And does this indicate in any way that Hopeman
  

25   shares the insurance coverage with any other party?
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 1   A.  Yes, it does.
  

 2   Q.  Who does it share it with?
  

 3   A.  It shares it with the other -- the directors and officers.
  

 4   It shares it with Wayne and other subsidiaries.
  

 5   Q.  All right.  And if a claim against one of this shared
  

 6   insureds under the policy is paid, does that reduce the policy
  

 7   for the benefit of the others?
  

 8   A.  Yes.
  

 9   Q.  All right.  Let me get you to turn to Exhibit 10 in the
  

10   notebook, designated as Exhibit 10.  It's a two-page documents
  

11   printed on both sides.  What does that document represent?
  

12   A.  So this document was prepared by Stout using the databases
  

13   that we just talked about.  So on the first page, this is
  

14   looking at the indemnity dollars.  And this first column, you
  

15   can see down the left hand side, you see the years.  So it's
  

16   last five years.  You can see the settlement, counsel.  These
  

17   are indemnity settlements in the first column in Louisiana, and
  

18   in the second column, settlements for all the state settlements
  

19   over that point in time.  So what you see is that over the last
  

20   five years, about eleven percent of the claims have been
  

21   settled in Louisiana as compared to all of the states.
  

22        Then if you slide to the right side of this chart, you're
  

23   looking at indemnity dollars.  So these are the dollars
  

24   associated with the indemnity settlements that are represented
  

25   on the left-hand side.  So you see that over the last five
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 1   years, seventy-one percent -- almost seventy-one percent of the
  

 2   indemnity dollars from settlements have come out of Louisiana
  

 3   related indemnity settlements.
  

 4   Q.  Compared to the total of the claims, were about ten percent
  

 5   related to Louisiana, correct?
  

 6   A.  Yes.
  

 7   Q.  So disproportionate payments?
  

 8   A.  It is disproportionate.
  

 9   Q.  Okay.  Let's flip to the second page.  And tell me what --
  

10   explain what this is all about, and walk the Court through this
  

11   page.
  

12   A.  So the second page is the similar look, but it's just
  

13   looking at defense dollars.  So these are the defense dollars
  

14   associated with on the left all of Hopeman's defense during
  

15   those times of the asbestos matters.  And in the second column,
  

16   the 18.8 million is the defense associated with the Louisiana
  

17   cases during that time.  And you see that the percentage of the
  

18   defense dollars are similar to the indemnity in that they're
  

19   about seventy-three percent of the total spend relates to
  

20   Louisiana.
  

21   Q.  In the top two columns on the very right, it's got LA
  

22   and -- sorry.  Maybe I missed you explaining that.  Did you
  

23   explain that?
  

24   A.  No.  I was going to.  Thank you.  So Kaye Courington , who
  

25   does the majority of the work in Louisiana, was also covering
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 1   the Mississippi cases and had not broken it out separately.  So
  

 2   a portion of the 2019 and 2020 relate to Mississippi matters in
  

 3   addition to Louisiana.
  

 4            MR. BROWN:  Your Honor, I'd offer that as Exhibit 10.
  

 5            THE COURT:  Any objections?
  

 6            MR. COX:  No objection, Your Honor.
  

 7            THE COURT:  Exhibit 10 is admitted.
  

 8       (Stout document was hereby received into evidence as
  

 9   Exhibit 10, as of this date)
  

10   Q.  But based on that information and your working with the
  

11   company for a lot of years, if multiple plaintiffs are allowed
  

12   to pursue litigation post-petition against Liberty Mutual, are
  

13   you concerned about the defense costs then?
  

14   A.  Yes.
  

15   Q.  Why?
  

16   A.  We have less than four million dollars of cash available.
  

17   And in my experience, these issues are very messy and would be
  

18   very complicated.  And it's going to cost a lot of money.
  

19   Q.  What would the defense cost be spent on if this litigation
  

20   were to continue?
  

21   A.  Well, I think specific to Liberty, if Liberty gets sued, I
  

22   believe they'll make an indemnity claim back to Hopeman.
  

23   That's going to require Hopeman to spend a lot of money.  I
  

24   also think they will make an indemnity claim to Chubb and to
  

25   Resolute and those carriers as well which will then funnel back
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 1   to -- I believe those claims will funnel back to Hopeman as
  

 2   well.  So I think there'll be a number of parties making claims
  

 3   back to them if this goes forward.
  

 4   Q.  Okay.  In addition to claims, are you anticipating that the
  

 5   debtor will incur fees to deal with these issues?
  

 6   A.  Well, yeah.  I mean, that was -- the point is when it comes
  

 7   back, I think they're going to have to spend money to then deal
  

 8   with the issues that are raised by the carriers.
  

 9   Q.  It would have to deal with discovery issues?
  

10   A.  Right, yes.
  

11   Q.  It would have to deal with coverage fights?
  

12   A.  I believe they would, yes.
  

13   Q.  Where would you expect coverage fights to break out?
  

14   A.  Where?
  

15   Q.  Where?
  

16   A.  All those carriers are going to be looking at each other
  

17   for why it's not their responsibility and why they're already
  

18   out of it.  So that's been the common theme.  From the time
  

19   that we started, it was, you know, it's not our responsibility,
  

20   it's someone else's.  I mean, if you look at that map, you had
  

21   three years of London coverage in the middle of this program
  

22   right above Liberty that refused to pay for more than ten
  

23   years.  And a company that doesn't have excess money has to try
  

24   to figure out a way to fill that hole in.  And so the fights --
  

25   it would be surprising if there were not significant fights
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 1   amongst the carriers that will involve Hopeman on who should be
  

 2   responsible for these claims.
  

 3   Q.  Do you have concerns that those expenses would be more than
  

 4   nominal?
  

 5   A.  Yes.
  

 6   Q.  Are you familiar with the motion to stay that's before the
  

 7   Court today?
  

 8   A.  I am.
  

 9   Q.  And if the relief sought is denied, do you have any concern
  

10   about any impact on Hopeman's insurance coverage?
  

11   A.  I do.
  

12   Q.  What would that concern be?
  

13   A.  Well, the concern is that it'll quickly exhaust the limited
  

14   funds that we have to be able to continue the matter.  And it
  

15   could also impact the other assets within the coverage block.
  

16   Q.  If litigation is filed or continues against of former
  

17   directors and officers who have been named as defendants, are
  

18   you concerned that may have an impact on the estate?
  

19   A.  Yes.
  

20   Q.  What would be the impact?
  

21   A.  Well, again, it's the limited funds that -- I believe
  

22   Hopeman would have to -- Hopeman has indemnified the D&Os.  So
  

23   Hopeman is going to have to step up to defend them, and it's
  

24   going to cost money to do that.
  

25   Q.  And let me get you to turn to Exhibit 6 which has been
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 1   admitted into evidence.  Are you there?
  

 2   A.  Yes.
  

 3   Q.  Okay.  What does that document?
  

 4   A.  These are the bylaws of Hopeman brothers.
  

 5   Q.  All right.  And do the bylaws include obligations to
  

 6   indemnify directors and officers?
  

 7   A.  It does.
  

 8   Q.  Okay.  And you testified earlier that directors and
  

 9   officers shared coverage.  We looked at a policy together,
  

10   correct?
  

11   A.  Correct.
  

12   Q.  So could there be two impacts then, of them having to
  

13   defend themselves, making bylaw claims, indemnity claims, and
  

14   making claims on the policy?
  

15   A.  Yes.
  

16   Q.  All right.  Do you believe the relief sought in the motion
  

17   to stay is important to the debtor?
  

18   A.  I do.
  

19   Q.  Do you think it's critical to the success of this case?
  

20   A.  I do.
  

21            MR. BROWN:  Those are all the questions I have, Your
  

22   Honor.
  

23            THE COURT:  Cross-examine.
  

24            MR. COX:  Very limited, Your Honor, as it relates to
  

25   point of clarification.
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 1   CROSS-EXAMINATION
  

 2   BY MR. COX:
  

 3   Q.  Good afternoon, Mr. Van Epis.  My name is David Cox.  I
  

 4   think you were in the courtroom when I was speaking earlier.  I
  

 5   think you testified that Hopeman might have a duty to identify
  

 6   Liberty under one of the settlement agreements.  Do I have that
  

 7   correct?
  

 8   A.  You do.
  

 9   Q.  Do you have in mind which agreement would impose that duty
  

10   to indemnify?
  

11   A.  Well, there was -- there -- there is -- which of the two
  

12   agreements?
  

13   Q.  Let me clarify my thinking.  So we were provided with two
  

14   documents from 2003.  One was a settlement agreement.  Another
  

15   was a hold-harmless and indemnity agreement.  Is your concern
  

16   based -- does your belief that Hopeman would have an obligation
  

17   to indemnify flow from the hold-harmless and indemnity
  

18   agreement?
  

19   A.  Wait, let me clarify.
  

20   Q.  Sure.
  

21   A.  I didn't say they'd have an obligation to indemnify.  I
  

22   said they're going to get an indemnity claim that would be
  

23   lodged against them and they would have to fight it.
  

24   Q.  Okay.  And what's the basis of that belief?
  

25   A.  Liberty has already told them if they get sued, they're
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 1   going to make an indemnity claim.
  

 2   Q.  Liberty told who?
  

 3   A.  Liberty told counsel.
  

 4   Q.  And what was the basis for Liberty's indemnity?
  

 5   A.  I wasn't part of the discussion.  The question posed to me
  

 6   was, do you expect Liberty to make an indemnity claim against
  

 7   Hopeman.  My answer is yes.
  

 8   Q.  Is there any -- again, I'm just trying to separate the two
  

 9   agreements.  Is there any obligation within the --
  

10   distinguished between the settlement agreement and the hold-
  

11   harmless agreement -- do you have the two agreements in mind?
  

12   A.  I do.
  

13   Q.  Okay.  To your knowledge, is there any obligation within
  

14   the settlement agreement that would impose upon Hopeman to
  

15   indemnify?
  

16            MR. BROWN:  Your Honor, let me object to the extended
  

17   calls for legal conclusion about the terms of the settlement
  

18   agreement.  Mr. Van Epps testified generally about his
  

19   expectation, not specifically the terms of the agreement.  So I
  

20   simply think it calls for a legal question.
  

21            THE COURT:  Response?
  

22            MR. COX:  Your Honor, I'm trying to understand what
  

23   forms the basis for the belief that there will be an indemnity
  

24   claim and what the indemnity claim would stem from.
  

25            THE COURT:  Well, to the extent that calls for a legal
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 1   conclusion, I'm going to sustain the objection.
  

 2   Q.  Mr. Van Epps, I think you testified that didn't believe
  

 3   that an indemnity claim would be valid.  What's the basis for
  

 4   that belief?
  

 5   A.  Wait.  Can you say that again?
  

 6   Q.  I think you distinguished between Hopeman's receipt of an
  

 7   indemnity claim versus whether it was a valid claim or not.
  

 8   A.  No, I didn't try to distinguish that.  All I said is I'm
  

 9   not trying to say whether it's valid or not valid.  The
  

10   question posed to me was, do -- would you expect Liberty to
  

11   file an indemnity claim.  And my answer was yes.  I didn't get
  

12   into whether it's a good claim, a valid claim, whether it'll
  

13   stand up.  That's not really for me.
  

14   Q.  Do you have any familiarity with the hold-harmless
  

15   agreement?
  

16   A.  I've read it.
  

17            MR. COX:  Your Honor, this goes back to the motion to
  

18   seal.  I have a question to pose about the hold-harmless
  

19   agreement that is subject to Your Honor's order.   And so I
  

20   don't know if I need to clear the courtroom.  I need to seek
  

21   guidance from you as to how to examine the witness on this
  

22   document.
  

23            THE COURT:  Well, to the extent that you would be
  

24   disclosing any confidential information, then we've already --
  

25   I've already indicated that I'm not going to allow that.  So
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 1   parties could tell me -- maybe you can confer with Mr. Brown
  

 2   and indicate what it is you intend to get into.  And then I can
  

 3   hear from Mr. Brown what he believes is appropriate.
  

 4            MR. COX:  Okay.  Thank you, Your Honor.
  

 5            Your Honor, I'll withdraw the question.  And no
  

 6   further questions.  Thank you.
  

 7            THE COURT:  Anyone else wish to cross-examine the
  

 8   witness?
  

 9            MR. MINTZ:  Your Honor, again, for the record, Mark
  

10   Mintz on behalf of the Hopeman claimants.
  

11   CROSS-EXAMINATION
  

12   BY MR. MINTZ:
  

13   Q.  Mr. Van Epps, I wanted to clarify for the record and make
  

14   sure I was understanding a little bit of what I heard.  You are
  

15   not an attorney; is that correct?
  

16   A.  That's correct.
  

17   Q.  Did you help put together the plan of reorganization that's
  

18   involved in this case?
  

19   A.  I participated in that.
  

20   Q.  Okay.  Do you understand generally its terms?
  

21   A.  I do.
  

22   Q.  You understand that the terms of that plan of
  

23   reorganization do include injunctions, permanent injunctions
  

24   against the debtor and against settling insurers?
  

25   A.  You're getting into legal questions.  I'm not really
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 1   comfortable --
  

 2   Q.  I'm just asking if you understand that those provisions are
  

 3   in play.  If the answer is you don't understand that, that's
  

 4   fine.
  

 5   A.  I don't understand that.
  

 6   Q.  Okay.  You did discuss the indemnity claims.  And I think
  

 7   you clarified with the counsel's questions earlier that you
  

 8   believe Liberty would make a claim for indemnity; is that
  

 9   correct?
  

10   A.  That is correct.
  

11   Q.  However, you are expressing no opinion as to whether or not
  

12   the claim is valid, has a defense, or anything like that; is
  

13   that correct?
  

14   A.  That's correct.
  

15   Q.  You also are expressing no opinion as to whether or not the
  

16   claim would be subject to any objection by the debtor or any
  

17   other party-in-interest; is that correct?
  

18   A.  Well, that question wasn't posed to me.  Why don't you
  

19   restate what you --
  

20   Q.  Well, isn't it true that such a claim that would be filed
  

21   for indemnity would be subject to objection in this Court by
  

22   the debtor?
  

23            MR. BROWN:  Objection.  Calls for legal conclusion.
  

24   He's not an attorney.
  

25            THE COURT:  Sustained.
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 1   Q.  So you are not expressing an opinion as to whether or not
  

 2   there would be an objection; is that correct?
  

 3   A.  That's correct.
  

 4            MR. COX:  Wow, I managed to break that.  I apologize,
  

 5   Your Honor.  I'm going to leave that there.
  

 6            THE COURT:  It seems to be working.  You can leave
  

 7   that there.
  

 8            MR. COX:  Thank you.
  

 9   Q.  So the other question that I had I wanted to understand, we
  

10   went through Exhibit 1- in your book, which was the database
  

11   you put together, the number of claims versus in Louisiana
  

12   versus the total states.  I believe you testified that it was
  

13   eleven percent of the total claims were in Louisiana; is that
  

14   correct?
  

15   A.  No.  I testified that those were the settled claims.  So
  

16   during those five years, that was the percentage of claims that
  

17   were settled in Louisiana versus those settled in other states.
  

18   Q.  Okay.  And then you said but seventy percent of the dollars
  

19   were settled dollars, I guess, for the Louisiana claims; is
  

20   that correct?
  

21   A.  Yeah.  The indemnity dollars paid for seventy percent of
  

22   the total indemnity dollars paid during that period.
  

23   Q.  And then the second chart -- that's what I don't
  

24   understand.  What is the difference between this first chart
  

25   talking about indemnity dollars and the second chart was
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 1   seventy-three percent of the total spent was in Louisiana?
  

 2   A.  Defense dollars.  So the second chart is defense only.  The
  

 3   first chart are indemnity payments made to the claimants.  The
  

 4   second chart are defense fees paid to local counsel and NCC.
  

 5   Q.  And though according to your chart, those are paid by
  

 6   Hopeman; is that correct?
  

 7   A.  Well, those are paid out of the funds from Hopeman, from
  

 8   the funds from one of those excess carriers or paid as part of
  

 9   the CIP.
  

10   Q.  Okay.  And so is the point of the chart to show that the
  

11   Louisiana costs are disproportionate to everyone else?
  

12   A.  The point is just to present the information that there are
  

13   very large -- that it's -- a very significant portion of our
  

14   spend relates to Louisiana matters.
  

15   Q.  But you're not making any commentary I assume -- I will ask
  

16   it this way.  Are you making a commentary on the quality of
  

17   claims or the severity of claims that would come out of
  

18   Louisiana versus anywhere else?
  

19   A.  I'm making no judgment or comment on that at all.
  

20   Q.  Right.  And that's not what -- that's not what that chart
  

21   is about.  It is simply stating in a vacuum what the dollars
  

22   were in Louisiana versus other states; is that correct?
  

23   A.  It's just stating the facts.  This is what happened.
  

24   Q.  Okay.  But you're not giving -- you're not giving an
  

25   opinion as to why that happened?
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 1   A.  I'm not giving an opinion as to why that happened.
  

 2            MR. COX:  No further questions, Your Honor.
  

 3            MS. SIEG:  Good afternoon.  For the record, Beth Sieg
  

 4   of McGuireWoods for Huntington Ingalls Industries.
  

 5   CROSS-EXAMINATION
  

 6   BY MS. SIEG:
  

 7   Q.  Just a couple questions for you, sir.  How long did it take
  

 8   you to prepare Exhibit 9, which is the -- I believe the
  

 9   coverage map?  I have a copy at the podium.
  

10   A.  We -- to be clear, we didn't prepare a coverage -- we
  

11   didn't prepare the coverage map.  It was prepared by the law
  

12   firm before we joined.
  

13   Q.  Have you ever prepared a similar coverage map like that?
  

14   A.  Yes.
  

15   Q.  How long would that typically take you.
  

16   A.  For a coverage map like this, it would take a long time to
  

17   read all of the policies and get all the appropriate language.
  

18   It would take a considerable amount of time.
  

19   Q.  And when you spoke about the indemnity claim that Liberty
  

20   might file, were you referring to the proof of claim process in
  

21   the bankruptcy case or something else?
  

22   A.  No, I was referring to something else.
  

23   Q.  What would that be?
  

24   A.  If they get sued, I would expect them to file a claim as a
  

25   result of being sued.
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 1   Q.  Where would that be?
  

 2   A.  Where would what be?
  

 3   Q.  Where would they file that claim?
  

 4            MR. BROWN:  I'm going to simply object.  Again, legal
  

 5   conclusion.  He's not a lawyer to prosecute claims.  He doesn't
  

 6   know where they'd be filed.
  

 7            MS. SIEG:  I don't want a legal conclusion.  I'm
  

 8   exploring what his understanding is of the potential claim by
  

 9   Liberty.  And you may say you don't know where they would file
  

10   it.  But I'm trying to understand what the debtor's expectation
  

11   is.
  

12            They've explained to Your Honor they're very concerned
  

13   about defense costs being paid, but we know that Liberty would
  

14   have an unsecured proof of claim for those costs, and they
  

15   would not be payable immediately by the estate.  So I'm trying
  

16   to ask the debtor's financial advisor if he has an
  

17   understanding about how Liberty would allege and recover on
  

18   that claim, separate from whether it's in the enforceable or
  

19   eventually payable or not.
  

20            MR. BROWN:  Same objection, Your Honor, legal
  

21   conclusion.
  

22            THE COURT:  Well, I do think it verges on legal
  

23   conclusion, but I also think he did testify to some extent
  

24   about the debtor having to contribute costs.  So I'm going to
  

25   allow the question.
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 1   A.  I'm okay answering that part of it.  It's going to -- I'm
  

 2   not talking about the proof of claim form that Liberty, if
  

 3   they're successful gets that.  What I was talking about is, if
  

 4   they make the claim, we are going to -- Hopeman will have to
  

 5   defend against that claim.  They will have to spend money.  And
  

 6   we have -- they have less than four million dollars.  It will
  

 7   quickly exhaust the funds that they have available for the
  

 8   plaintiffs.  That's the concern.
  

 9   BY MS. SIEG:
  

10   Q.  And as the debtor's financial advisor, is it your
  

11   understanding that Liberty would have the ability to file and
  

12   prosecute that claim and require the debtor to pay those
  

13   defense costs immediately in the bankruptcy case?
  

14            MR. COX:  Again, calls for legal conclusion, Your
  

15   Honor.  Objection.
  

16            THE COURT:  Yeah.  I'm going to sustain that.  I don't
  

17   think the mechanism for how or when that debtor would pay is
  

18   part of what he did testify or that -- I do think that involves
  

19   legal opinion.
  

20            MS. SIEG:  Thank you, Judge.  That is all I -- oh,
  

21   actually, no, let me, let me correct that.
  

22   Q.  Exhibit 10, I believe, is the historicals or payouts.  Did
  

23   you prepare that document or compile it from information the
  

24   debtors already have?
  

25   A.  Yes.
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 1   Q.  How long did that take?
  

 2   A.  Less than a day.
  

 3   Q.  Okay.  And that's with access to all of the supporting
  

 4   documents that have the underlying information that populates
  

 5   that document?
  

 6   A.  Yes.
  

 7            MS. SIEG:  Thank you.  That's all, Your Honor.
  

 8            THE COURT:  Does anyone else wish to cross-examine?
  

 9            Redirect?
  

10            MR. BROWN:  None, Your Honor.
  

11            THE COURT:  All right.   Was it your intention to move
  

12   for admission of Exhibit 9?
  

13            MR. BROWN:  It was not, Your Honor.  I offered that
  

14   for demonstrative purposes only.
  

15            THE COURT:  All right.  Very well.  Thank you.
  

16            All right.  Mr. Van Epps, you may step down.
  

17            MS. SIEG:  And with that, Your Honor, we rest on our
  

18   motion.
  

19            THE COURT:  Does anyone else wish to offer evidence in
  

20   connection with this motion?  All right.  Apparently not.
  

21            Wish to make arguments?
  

22            MR. BROWN:  We would, Your Honor.
  

23            Your Honor, we did file an extensive reply yesterday
  

24   with a lot of case law in it.  I'm sorry to have hit you with
  

25   that yesterday.  It was filed when it was supposed to be filed,
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 1   at least by the time it was supposed to be filed.  And there's
  

 2   a lot of law.  But I'm not going to go into all the law.  I
  

 3   think you need it, it's there.
  

 4            But what I do want to say is really the theme that was
  

 5   in the reply which is the motion really seeks to accomplish
  

 6   exactly what the automatic stay is supposed to accomplish in a
  

 7   case like this.  It's to preserve estate assets.  It's to avoid
  

 8   the depletion of its policies, to address only a subset of
  

 9   claimants.  It's to avoid the occurrence of attorneys' fees to
  

10   deal with claims, to deal with discovery.  It's to avoid the
  

11   triggering of potential indemnity claims and fights about
  

12   indemnity claims, whether they're valid or not.
  

13            We need to avoid unnecessary incurrences, fees and
  

14   unnecessary interference with this Court's administration of
  

15   this case.  The only asbestos claimants that are opposing our
  

16   motion to stay are Louisiana claimants and a subset of them who
  

17   want to prosecute their own direct action claims against the
  

18   debtor's insurers and the former directors and officers.  They
  

19   want to substitute for Hopeman in existing litigation our
  

20   insurance companies.  That's what they want to do.
  

21            So talk about identity interests, debtor got sued,
  

22   stay comes in.  They want to substitute someone else who has
  

23   the exact same interest as the debtor.  Your Honor, there are
  

24   thirty-five of those lawsuits pending, and each of them names
  

25   the debtor.  Some of them name Liberty directly as an insurer
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 1   for Wayne, and some of them involve third party complaints that
  

 2   Huntington has brought in.  Either way, Liberty is in there
  

 3   currently as insurer for Wayne but not currently in those
  

 4   lawsuits as insurer for the debtor.  That's a different move.
  

 5   So these plaintiffs aren't ready to go to trial on claims they
  

 6   haven't filed yet.  So we're not interfering with litigation to
  

 7   put a pause in addition to the automatic stay pause that
  

 8   happened upon Hopeman's filing.
  

 9            Your Honor, what I think they want is they want
  

10   somebody else in a settlement chair so they can negotiate with
  

11   them.  Well, Hopeman filed.  And no one should be in that chair
  

12   in substitution of Hopeman, especially when they are
  

13   negotiating with the assets of this estate which you heard are
  

14   the primary assets are -- the liability insurance proceeds that
  

15   are available.  The coverage that's available is the central
  

16   asset in this case.  And it needs to be doled out fairly and
  

17   not have a subset jump ahead of others, win the race to the
  

18   courthouse.  That's why we filed, to stop it.  And we filed it
  

19   because of the cash burn to fill the hole that Mr. Van Epps
  

20   talked about in our insurance program.  We have to pony up
  

21   money to get the excess carriers to pay.  We are running out of
  

22   money.  And so what you're causing by a run-around or an end
  

23   run-around the automobile is the debtor to have to protect its
  

24   interest, to incur costs at a time when it can't afford to do
  

25   it, and to risk losing coverage that otherwise would be
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 1   available to other claimants.
  

 2            As Mr. Van Epps testified, it would be a mess.  You'd
  

 3   have carriers making claims against each other left and right
  

 4   and making arguments about Liberty and whether that
  

 5   exhausted -- the settlement exhausted their policies.  And that
  

 6   affects everybody.
  

 7            You look at the stack of insurers and insurance
  

 8   policies.  It's not a stack of cards, a house of cards, Judge,
  

 9   but it's also not a skyscraper that's built solidly.  You pull
  

10   one string on what is a fabric of deals, and you pull it all
  

11   out.  It all crumbles.  And so we've got an impact that will be
  

12   caused by a small subset of claimants to the detriment of the
  

13   rest.  That's what we're trying to avoid in addition to the
  

14   stem.  That --
  

15            THE COURT:  How would it work if they -- a direct
  

16   action against, say, Liberty, and Liberty has a right to ask
  

17   the debtor to contribute but can't because the debtor is in --
  

18   how would that work?
  

19            MR. BROWN:  Right.  So it would make claims,
  

20   presumably against the other excess insurers as well to say
  

21   this is your coverage that's actually a stay, I'm out.
  

22            THE COURT:  But the debtor would still be involved in
  

23   the outcome?
  

24            MR. BROWN:  Of course.  And be involved in the outcome
  

25   and be involved in discovery because the fights about, well,
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 1   what happened in the Liberty deal would all come back to debtor
  

 2   discovery.  The fights between what were the settlements with
  

 3   all the other excess carriers would come back to the debtor.
  

 4   And the debtor have to protect its interests because its
  

 5   interests are the policies, and we wouldn't want collateral
  

 6   estoppel or other issues decided that would necessarily impact
  

 7   our estate.
  

 8            Again, Judge, I like to say they know it's going to be
  

 9   a mess.  It would be a mess.  You heard from the only testimony
  

10   that's been offered.  It would be a mess.  That's the evidence
  

11   we stand on.
  

12            In terms of the legal grounds, how we get there,
  

13   Judge, to get protection, 362(a)(3), of course, which protects
  

14   interest of property of the estate, we think the case law is
  

15   very clear in this circuit where a debtor is facing mass torts
  

16   like they are in this case.  Thinking about the A.H. Robins
  

17   case that came out when I first started practicing law.  We
  

18   know the takeaway from that is in unusual circumstances where a
  

19   debtor is facing massive tort claims, and they have limited
  

20   policies to answer for that.  We're going to make sure we
  

21   contain that and we don't let piecemeal actions take away from
  

22   what would be the best of the collective good.  We're not going
  

23   to let those parties interfere with the administration and the
  

24   setting up of a trust in a way that makes sense.  So there is
  

25   authority --
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 1            THE COURT:  Well, the Robbins case applied 362(a)(3).
  

 2            MR. BROWN:  It did.
  

 3            THE COURT:  Without an adversary proceeding.
  

 4            MR. BROWN:  That's correct.  That's correct, Your
  

 5   Honor.
  

 6            THE COURT:  Under very similar circumstances to what
  

 7   we have here.
  

 8            MR. BROWN:  That's correct, Your Honor.  We're talking
  

 9   about in that case, Louisiana direct action claims as well.
  

10   Same party, same kind of --
  

11            THE COURT:  So I don't have any choice other than the
  

12   follow the Robins case?
  

13            MR. BROWN:  I don't think you do under 362(a)(3) with
  

14   respect to the policies, Your Honor.  I think also 362(a)(1)
  

15   gives you help.  And I always pronounce this wrong, probably
  

16   Piccinin case.  A.H. Robins-Piccinin --
  

17            THE COURT:  That's why I said Robbins.
  

18            MR. BROWN:  Robins.  The Robins case, the court said
  

19   there are really four ways that you as a judge can consider
  

20   granting relief.  You can look at 362(a)(1) and say, well, the
  

21   parties suing here, are they really -- really have an identity
  

22   of interest with the debtor.  And we would say yes.  You're
  

23   substituting Liberty on the same claim against the debtor.
  

24   Liberty has threatened to make an indemnity claim.  We would
  

25   fight it.  But the fight itself, according to the case law
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 1   we've cited to you, is enough to implement the identity of
  

 2   interest concern.  So that's 362(a)(1).  362(a)(3) is the
  

 3   concerns assets at BSA.  T
  

 4            he two other ways the Fourth Circuit said in Piccinin
  

 5   you might think about dealing with this is to use those
  

 6   statutes themselves to extend additional coverage to other
  

 7   players.  And you can also do that under 105(a) in combination
  

 8   with 362(a).  And that circumstance is when the court decided
  

 9   to look at the preliminary injunction standard and go through
  

10   each of the four typical Blackwelder test or standard and did
  

11   apply in that case.
  

12            And the fourth was in the Court's equitable power as a
  

13   court to control its docket and control interference with the
  

14   administration of these estate.
  

15            So they said there were really four ways to do it.
  

16   And again, they were talking in that case like we are here
  

17   about cases against nondebtors, protecting officers, protecting
  

18   insurers, protecting the assets, avoiding the unnecessary
  

19   interference with the case.  Same facts.  That's what we have
  

20   here.  And we've cited lots of other case law in support as
  

21   well, Judge.
  

22            But the real problem here is we've got a small set
  

23   claimants that really want to restart the burn, which is what
  

24   would happen and potentially sabotage this case, this
  

25   bankruptcy case.  And this case is much -- is very unlike the
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 1   cases that have been in bankruptcy involving asbestos claims,
  

 2   Bestwall and some of the other ones.  We don't have a Texas Two
  

 3   Step in this case, nor do we have a case that lingers for a
  

 4   couple of years trying to get to a plan.  We followed our plan
  

 5   the first week.  Why did we do that?  Because the path here is
  

 6   clear.  These assets, the insurance and whatever cash is left
  

 7   needs to go to a trust.  It needs to be a fair process.  Nobody
  

 8   should win a race.  And it should get doled out fairly.  And
  

 9   we're done with it.  We're not trying to protect the business
  

10   on the side.  We're trying to push this money effectively over
  

11   to claimants.  That's all we have.  So we can't get bogged
  

12   down.  We can't spend all of our money on other fights.  We
  

13   need to get down to how we convey these assets over.
  

14            And if the debtor ends up conveying the assets as
  

15   policies as opposed to settlements, okay, then they didn't like
  

16   our settlement we worked on very hard.  If they don't like
  

17   them, then the Court might decide that they're not the best
  

18   deal.  We think they are the best deal.  But if not, then the
  

19   rights will go to the trust.
  

20            The problem is, how do we pay for the trust?  How do
  

21   we pay for all of these attorneys?  How do we pay for all these
  

22   consultants if we don't have money?  And Mr. Van Epps made it
  

23   very clear the reason we filed bankruptcy is because there's a
  

24   gap and there's a cash burn.  We can't afford to stay in
  

25   bankruptcy to do it.  And we couldn't afford outside of
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 1   bankruptcy to do it.
  

 2            So when you -- Judge, when you come down to it, I
  

 3   think both 362(a)(1) and (a)(3) do it.  But then if you apply
  

 4   the four-part standard using 105, clearly there is --
  

 5            THE COURT:  Did your evidence support the four-part
  

 6   standard?
  

 7            MR. BROWN:  Yes, sir, I think it does.  1, we've got a
  

 8   plan on file.  And we've got an opportunity to pursue a plan in
  

 9   the bankruptcy.  And so the chances of success are that we have
  

10   an opportunity to pursue a plan that is realistic.
  

11            Second is that the harms to the estate are harmful.
  

12   You heard the testimony on that.  And it outweighs the harm to
  

13   the other side.  What's the harm to the other side?  Sitting
  

14   tight and waiting for a little while.  They can sever their
  

15   claims.  They can go settle with the other ten defendants
  

16   they've sued or however many they have.  These things can sit
  

17   there.  And nothing in our plan says that they're taking
  

18   nonconsensual discharges or injunctions against claimants who
  

19   might have claims against delivery.  The settling insurers
  

20   that's being talked about by Mr. Mintz, we're talking about if
  

21   Chubb, if the other settlers get this Court's approval, then we
  

22   would seek protection for them permanently like we did, like
  

23   we're seeking in the settlement itself.
  

24            We're not talking about protecting Liberty Mutual.
  

25   They have their deal from 20 years ago.  We're not going
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 1   seeking additional protection from them.  Either their deal is
  

 2   subject to being blown up or it's not.  They're on their own.
  

 3   But what we don't want to do is have -- while we're in
  

 4   bankruptcy pursuing this plan, have all those fights erupt and
  

 5   disrupt our ability to get to the finish line in this case.
  

 6            So that's why we need your help.  We think we satisfy
  

 7   the four-part standard, the last part being the public
  

 8   interest.  Certainly, the public interest supports trying to
  

 9   get a company through a process that puts in place something
  

10   for the benefit of the creditors.
  

11            Your Honor, I'm happy to answer any questions you
  

12   have.
  

13            Oh, let me address two last issues, which is an issue
  

14   was raised I think maybe by Mr. Mintz and his clients about the
  

15   Purdue Pharma case.  That doesn't apply in this case.  We're
  

16   not seeking permanent relief.  We're seeking a temporary
  

17   protection during the case.  Judge Goldblatt answered that
  

18   question very recently.  It's cited in our materials.  That is
  

19   different than the Herrington and Purdue Pharma case.
  

20            And then finally, back to the issue they've also
  

21   raised, which is adversary proceeding versus a motion, the
  

22   Court in the Fourth Circuit made it clear as well.  You can ant
  

23   the relief we're talking about under 362.  Judge Humrickhouse
  

24   in the case we've cited made it clear.  Just extending the stay
  

25   that's already there, that's -- a motion is fine by that.  But
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 1   think about the practicalities here.  What we're seeking in
  

 2   this case is to stop not only these thirty-five plaintiffs but
  

 3   anybody from trying to sue our directors and officers and to
  

 4   sue our insurers while we're in case.  Who do we name as
  

 5   defendants in that lawsuit besides the thirty-five?  I don't
  

 6   know who to name.  So we brought it by way of motion so that
  

 7   the Court could grant the relief and grant as broad relief as
  

 8   possible.
  

 9            But as we said in our brief, I don't think there's a
  

10   practical reason to apply to convert it.  We have the people
  

11   who have been filing those claims to date noticed.  Some
  

12   decided to respond.  They've all gotten our motion.  It's all
  

13   been served on the plaintiffs in those cases.  So what's the
  

14   benefit from that?  And so I don't think there's a practical
  

15   reason.  But certainly to the extent the Court concludes
  

16   practically we should do that, we're happy to convert it, happy
  

17   to file an AP if that's what you need.  But I think we've got
  

18   before you what we need to have before.  Thank you.
  

19            THE COURT:  Response.
  

20            MR. LIESEMER:  Jeffrey Liesemer on behalf of the
  

21   committee.
  

22            Your Honor, our particular objection is a limited
  

23   objection.  It's very limited.  We are only objecting to the
  

24   stay to the extent that it applies to direct actions against
  

25   Liberty because we see Liberty as separately situated from the
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 1   other insurers.  But one thing the debtor hasn't --
  

 2            THE COURT:  So you're in agreement that the stay
  

 3   should be extended to all the other parties named in the
  

 4   exhibit?
  

 5            MR. LIESEMER:  Correct.  But we included at the end of
  

 6   our limited objection the reservation of rights to seek a
  

 7   lifting of the stay if information comes to light during
  

 8   discovery that the stay is inappropriately imposed.
  

 9            So apart from worker's compensation coverage, which is
  

10   not relevant here, there's no Liberty Insurance on the debtor's
  

11   schedules.  And the debtor's witness, Mr. Lascell, in his
  

12   declaration, which is Exhibit 1, says that the Liberty coverage
  

13   is exhausted and released.  So there's no reported interest in
  

14   Liberty insurance coverage from the debtor standpoint, and so
  

15   there's no property of the estate that's implicated under
  

16   362(a)(3).
  

17            By contrast, the direct action claimants do have an
  

18   interest in the Liberty coverage.  Liberty couldn't cut off the
  

19   vested interests of the claimants.  This is part of what Your
  

20   Honor heard earlier.  When there's exposure, the claimants get
  

21   a vested interest in the insurance coverage.  And that's not
  

22   something that the -- at that point that the insurer and the
  

23   insured tortfeasor can cut off.
  

24            And we cite the relevant authorities in paragraphs 2,
  

25   7, and 8 of the limited objection.  In there you heard
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 1   principles this morning.  And with respect to the Comardele
  

 2   (ph.) case, which is the district court of Eastern District of
  

 3   Louisiana in 2014, that's cited in paragraph 40 of the debtor's
  

 4   reply, they contend that if -- there's no interest if the
  

 5   debtor at the time bought back -- I'm sorry, the insurer bought
  

 6   back the policy, that there's an interest if the debtor or the
  

 7   insurer didn't know about -- didn't know about the claims.  But
  

 8   we don't think that case remains good law, particularly in
  

 9   light of the Courville case which was decided about six years
  

10   later out of the Louisiana Court of Appeals.  And we've cited
  

11   and discussed that case in paragraph eight of our limited
  

12   objection, so I will not dwell on that.
  

13            The debtor contends that the stay can be extended
  

14   under 362(a)(1) based on unusual circumstances and identity of
  

15   interest.  They've mentioned in the reply, that they think that
  

16   without the stay, direct actions against Liberty, they would be
  

17   forced to respond to discovery on underlying claims and
  

18   coverage disputes.  I don't think forced is really the outcome
  

19   here because they can't take discovery of the debtor without
  

20   Your Honor lifting the stay.  And Your Honor would have to find
  

21   cause under those circumstances.
  

22            They express concern that if the direct actions were
  

23   allowed to continue, the debtor couldn't avoid collateral
  

24   estoppel and would have to monitor its interests.  Well, the
  

25   debtor is protected in Chapter 11.  I can't see how a final
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 1   judgment that's entered against different defendants, nondebtor
  

 2   defendants, can have nonmutual offensive collateral stoppable
  

 3   effect on a debtor that's protected by the automatic stay.
  

 4            And this debtor is not an operating business.  It's
  

 5   going to be liquidating in Chapter 11 and has proposed a
  

 6   liquidation Chapter 11 plan.  So whatever decisions, adverse
  

 7   decisions affect Liberty are not going to affect the debtor
  

 8   here in bankruptcy.  The debtor really should be indifferent
  

 9   about what happens down in Louisiana at this stage.
  

10            THE COURT:  Despite the indemnification obligation?
  

11            MR. LIESEMER:  I'm turning to that.
  

12            With respect to the identification litigation, we see
  

13   it as a post hoc rationalization.  It's very convenient for
  

14   Liberty to threaten indemnification in order to get stay
  

15   protection.  We think the debtor's actions speak to the
  

16   contrary.  The debtor didn't list Liberty as a contingent
  

17   creditor in it schedules.  The debtor didn't mention the risk
  

18   of an indemnity claim from Liberty in its original motion.  And
  

19   Mr. Van Epps, who testified, acknowledged that he thought there
  

20   would be a claim, but he's not an attorney, and he said he
  

21   didn't say that there was an obligation.
  

22            So I think the debtor's burden has not been met here
  

23   in terms of a risk has been identified, but is the risk real.
  

24   We think based on the circumstantial evidence that the answer
  

25   is no.
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 1            As for the traditional PI factors, which the debtor
  

 2   had raised for the first time on reply, the debtor cites the
  

 3   standard from the (indiscernible) case, the traditional four
  

 4   factors.  But the very first factor is there must be a
  

 5   reasonable likelihood of a successful reorganization.  And as
  

 6   we all know, the debtor is not seeking a reorganization here.
  

 7            The debtor suggests in its papers, nevertheless, that
  

 8   it can apply in liquidations when the actions to be enjoined
  

 9   would interfere with the rehabilitative process, and they're
  

10   citing apparently Buchanan (ph.) at page 1003 in that case.
  

11   But again, there's nothing to rehabilitate here.  There's no
  

12   operating business, no going concern to preserve, no jobs to
  

13   save.  This is a liquidating debtor.
  

14            And at the end of the day, Liberty is not entitled to
  

15   permanent injunctive relief.  That's -- the debtor is not
  

16   seeking 524(g) channeling injunction protection for any non-
  

17   debtors.  It can't because it's not pursuing a reorganization.
  

18   This is liquidation.  So under --
  

19            THE COURT:  I mean, didn't the -- the debtor cited the
  

20   Briar Creek Corporation, which in turn quoted the Robbins case
  

21   to say that ample power under Section 105 to enjoin actions
  

22   excepted from the automatic stay which might interfere in the
  

23   rehabilitative process, whether in a liquidation or in a
  

24   reorganization case.
  

25            MR. LIESEMER:  Right, right.  The key language there
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 1   is rehabilitative process.  There's nothing to rehabilitate.
  

 2   There's no operating business.  There's no going concern.
  

 3   There's no --
  

 4            THE COURT:  So what did they have in Robbins that was
  

 5   necessary to rehabilitate that we don't have here?
  

 6            MR. LIESEMER:  Robbins was, as we all know, a
  

 7   reorganization.
  

 8            THE COURT:  But it still resulted in a trust in order
  

 9   to or still resulted in a stay to enable the debtor to fund the
  

10   trust.
  

11            MR. LIESEMER:  Right.  And there was a channeling
  

12   injunction, as there would be.  That's analogous to 524(g)
  

13   relief and channeling injunction.  But --
  

14            THE COURT:  So isn't that the import of the decision
  

15   that -- why would they say whether reorganization or
  

16   liquidation?
  

17            MR. LIESEMER:  Because there might be some sort of
  

18   liquidations that have a rehabilitative effect, such as selling
  

19   off, for example, maybe departments -- underperforming
  

20   department stores.  So at least the profitable department
  

21   stores in the business can move on and reorganize.  That would
  

22   have some sort of rehabilitative effect.  But I don't see
  

23   rehabilitative effect here because there's no operating
  

24   business.
  

25            THE COURT:  All right.  Well, I suppose it depends on
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 1   how you define rehabilitative, but all right.  Anything else?
  

 2            MR. LIESEMER:  Well, as I was getting into, Liberty is
  

 3   not entitled to any permanent injunctive relief or non-debtor
  

 4   releases.  As I said, this is not a 524(g) case.  Purdue
  

 5   Pharma, I think, forecloses that kind of permanent relief.
  

 6            The Supreme Court has held in a case long ago that if
  

 7   an entity is not subject to permanent injunctive relief, then
  

 8   it can't get preliminary injunctive relief, either.  And that's
  

 9   the De Beers Consolidated Mines v. the United States at 325
  

10   U.S. --
  

11            THE COURT:  Is that what it meant in the context that
  

12   it -- a temporary injunction -- I mean, the permanent
  

13   injunction in that case is not the same as what we're talking
  

14   about here.  We're talking about a temporary stay during the
  

15   pendency of the case.
  

16            MR. LIESEMER:  Well, if I remember De Beers correctly,
  

17   the United States sought an asset freeze order against the
  

18   defendants on a preliminary basis.  And the Supreme Court found
  

19   that that preliminary asset freeze order was not acceptable
  

20   because the United States, at the end of the day, couldn't get
  

21   a permanent asset freeze order.  And that's the import of that
  

22   whole thing.
  

23            THE COURT:  I don't know if that's the same context,
  

24   but you -- continue.
  

25            MR. LIESEMER:  All right.  Well, Your Honor, as I
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 1   said, for these reasons, we think that the objection to staying
  

 2   the direct actions against Liberty should be sustained.
  

 3            I do want to add one other thought that's more broader
  

 4   than that, because as you pointed out, we're not opposing the
  

 5   stay as to other insured parties.  The debtor has listed the
  

 6   protected parties by name in Exhibit A of its reply brief.
  

 7   This is the first time on the public record that the debtor has
  

 8   identified the protected parties by name.
  

 9            We think in the final stay order, these protected
  

10   parties should be listed by name as well.  And we think that's
  

11   consistent with Federal Rule of Civil Procedure 65(d), which
  

12   requires specificity in reasonable detail.  And the purpose of
  

13   that is to avoid confusion, because what I have been told is
  

14   that there has been -- the interim stay order because it didn't
  

15   identify the protected parties by name, has caused confusion in
  

16   at least one Louisiana proceeding -- and so because they
  

17   couldn't interpret Your Honor's order.  And so I think they did
  

18   a very overprotective application of that order.  And we think
  

19   in order for the stay to be properly tailored, that the
  

20   protected party should be identified by name.
  

21            THE COURT:  All right.  Well, I assume Mr. Brown
  

22   wouldn't have listed him if he didn't intend to include him in
  

23   the order, but --
  

24            MR. BROWN:  Happy to have him attached.  I think that
  

25   would be helpful.
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 1            THE COURT:  All right.
  

 2            MR. LIESEMER:  Very well, Your Honor.  Thank you.
  

 3            THE COURT:  Thank you.  Anyone else wish to argue the
  

 4   motion?
  

 5            MR. CLEMENT:  Again, Jonathan Clement on behalf of
  

 6   Janet Rivet, Kayla Rivet, Maxine Ragusa, Valerie Ann Ragusa
  

 7   Primeaux, Stephanie Ragusa Connors, Erica Dandry Constanza, and
  

 8   Monica Dandry Hallner.  Those are the list of claimants that we
  

 9   represent in a total of three Louisiana cases.  And the cases,
  

10   I'll refer to them as Dandry, Rivet, and Ragusa, because those
  

11   were the individuals who sustained the disease and who are now
  

12   deceased.
  

13            Similar to what counsel for the committee said, we are
  

14   seeking a very limited objection to the extension of the stay.
  

15   And what we are seeking is an objection to the stay, as it
  

16   applies to Liberty Mutual as the insurer of Hopeman.  And what
  

17   becomes important there, we are not seeking any objection to
  

18   the stay as it may apply to Liberty insuring Wayne
  

19   Manufacturing or any directors and officers.
  

20            You heard counsel for the debtor get up and talk about
  

21   how there was a bylaws agreement.  And under the directors and
  

22   officers, officers get indemnity under that.  We don't have any
  

23   claims against the directors and officers from my three cases.
  

24   We don't have claims against Wayne.  We're solely looking to go
  

25   against Liberty Mutual as the insurer of Hopeman.
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 1            The debtor argues that unusual circumstances exist in
  

 2   this case, warranty and an extension of the stay to a non-
  

 3   debtor Liberty, because the claims could potentially deplete
  

 4   the estate.  And like the counsel for the committee argued,
  

 5   number one, there is no more interest in the policies because
  

 6   they've been released.  But even if there was, even if Hopeman
  

 7   had listed those Liberty Mutual policies as part of the
  

 8   schedule of assets, we believe these sort of cases that are at
  

 9   issue for my three groups of clients are the types that would
  

10   not deplete the estate, and that's what distinguishes it from
  

11   H.A. Robbins, which was cited already, the Ine re: Johns
  

12   Manville case, which H.A. Robbins relied upon it.  And this is
  

13   why.
  

14            And I think the -- Mr. Van Epps who got up, kind of
  

15   alluded to this is you have operations claims versus products
  

16   slash completed operation claims.  H.A. Robbins, Johns
  

17   Manville, those are more of the product type claims.  And
  

18   historically, when you're looking at general liability policies
  

19   for those type of claims, there are aggregate things.  And so
  

20   when the courts in H.A. Robbins and In re: Johns Manville talk
  

21   about trying to prevent a race to the courthouse, trying to
  

22   prevent one group of creditors getting a benefit by going after
  

23   the insurers to the detriment of other creditors, that's not
  

24   going to happen in this instance.  And that's because the type
  

25   of claims that my three cases have are solely operations
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 1   claims.
  

 2            When you look at Hopeman's activities at Avondale
  

 3   Shipyards, where my clients work, it was all operations or
  

 4   exposures during the actual cutting of the wallboard aboard
  

 5   ship.  That's not disputed.  So those would fall -- those are
  

 6   not completed operations or product hazard claims.  Those are
  

 7   operations claims.  There are no policy limits.  So there's
  

 8   nothing for -- to be depleted in the in the estate.
  

 9            And so we would argue that actually by allowing these
  

10   three Louisiana claimants, these cases to go forward against
  

11   Liberty Mutual, who the debtor has indicated they're not even
  

12   going to be seeking money from Liberty Mutual in the future,
  

13   that it actually benefits the estate and benefits the other
  

14   creditors, because if we're allowed to seek our claims against
  

15   Liberty Mutual and we'll be able to resolve those against
  

16   Liberty Mutual, essentially you're removing three cases and
  

17   seven creditors from the list of creditors that would go after
  

18   Hopeman.  So we think in this instance, and that's why it's
  

19   different from H.A. Robbins and In re: Johns Manville, because
  

20   the policy limits are uncapped as to operations claims, and
  

21   therefore it would benefit the estate to allow Louisiana
  

22   claimants like my clients to go after Liberty Mutual.
  

23            I know there were some things brought up about a fight
  

24   between the excess carriers and whether Chubb or some of these
  

25   insurers that sought to file a settlement motion.  But my
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 1   objection does not seek to interfere with that.  We're not
  

 2   seeking to go after these excess insurers in the -- in the tort
  

 3   actions of the three cases that I have pending in Louisiana.
  

 4   We're solely seeking to go after Liberty on behalf of Hopeman.
  

 5            The only potential, I think, thing that was brought up
  

 6   is these threatened indemnity claims that counsel for Liberty
  

 7   could potentially bring against Hopeman.  I'm in agreement with
  

 8   the counsel for the committee.  I don't think that the basis
  

 9   for that has been submitted.  The only thing that was talked
  

10   about was a potential threat from Liberty.  There's nothing
  

11   indicating that there actually is an indemnity claim or that an
  

12   indemnity claim was found.  I don't think that should be
  

13   something that should prevent my clients from getting to
  

14   proceed against Liberty Mutual in the tort action.
  

15            One of the things that they brought up in the reply
  

16   brief, I think talking about having to expend money because the
  

17   claimants might seek discovery against Hopeman Brothers in
  

18   those tort actions, or they may need Hopman's involvement to
  

19   challenge the validity of the Hopeman settlement agreement.  We
  

20   disagree with that.
  

21            We litigate these cases all the time against insurers
  

22   where insurers are bankrupt.  Insurers have not been around for
  

23   twenty years.  We can solely seek our discovery against Liberty
  

24   Mutual.  In fact, that Coralville case that was talked about,
  

25   that was a situation where we were litigating against Liberty

Case 24-32428-KLP    Doc 282    Filed 10/09/24    Entered 10/09/24 20:05:33    Desc Main
Document      Page 162 of 224



eScr i ber s,  LLC

Colloquy

139

  
 1   Mutual.  The insurer insured in that case was Riley Benton, who
  

 2   was bankrupt.  They weren't involved in that case.  And we
  

 3   litigated that all the way up to the appellate court in
  

 4   Coralville, strictly against Liberty Mutual.
  

 5            So these cases can be handled against the insurer
  

 6   only.  And they're routinely done that way when you don't have
  

 7   the insured involved.  And there's a stay against Hopeman.  So
  

 8   they wouldn't be involved in the cases.
  

 9            So we believe, or at least I believe, as to my three
  

10   group of cases, Dandry, Rivet, and Ragusa, that we should be
  

11   allowed to go against Liberty Mutual for Hopeman.
  

12            And I don't think that violates what the Court said in
  

13   H.A. Robbins, because in footnote ten of that decision, the
  

14   Court actually alluded to or talked about the In re: White
  

15   Motor Credit case, where in that case there was an agreement,
  

16   even though it was a product liability case, there was an
  

17   agreement between both sides that the claims at issue would not
  

18   exceed the amount of policy limits.  So they were allowed to go
  

19   forward in that instance.  And that's why I think our case is
  

20   more akin to that case that's cited in the footnote, because
  

21   for our claims, the operations claims, there are no aggregate
  

22   limits.  So it's not something where the claims can exceed any
  

23   policy limits or any proceeds of the estate.
  

24            So we believe that the objection on our behalf should
  

25   be sustained for my three clients.
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 1            THE COURT:  Is Liberty currently a defendant in your
  

 2   action?
  

 3            MR. CLEMENT:  They're not.  We have Hopeman.  We did
  

 4   not bring Liberty in because we didn't need to because we had
  

 5   Hopeman.  I would have to amend to bring Liberty in solely for
  

 6   Hopeman.
  

 7            THE COURT:  Right.  So -- in none of your none of your
  

 8   cases.
  

 9            MR. CLEMENT:  All three cases.  Liberty --
  

10            THE COURT:  Liberty is currently not a -- you're
  

11   seeking permission to institute or to add to the litigation.
  

12            MR. CLEMENT:  Exactly.  Now, they may -- I think there
  

13   is one where Huntington Ingalls, Avondale's Shipyard may have
  

14   them in as a third-party for -- Liberty, for maybe for Wayne.
  

15   I'm not seeking to add that.  I'm asking -- I'm seeking to add
  

16   Liberty for Hopeman.  But no, I did not or my clients did not
  

17   bring against Liberty for Hopeman.
  

18            THE COURT:  All right.  Thank you.  Anyone else?
  

19            MS. SIEG:  Thank you, Judge.  Again for the record,
  

20   Beth Sieg for Huntington Ingalls Industry.
  

21            Our objection is a little bit different and hopefully
  

22   more practical.  I've already forgiven him for doing this this
  

23   morning, but Mr. Long called me easy.  And I think I've already
  

24   forgiven him because I know he didn't mean it that way.  I'd
  

25   like to propose what I think of as an easy solution here.
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 1            What we've asked the Court to do is set the motion to
  

 2   stay for a final hearing on the November omnibus date.  And the
  

 3   reason we've asked Your Honor to do that is you've heard a lot
  

 4   of testimony on the motion to stay today that was from the
  

 5   debtor's perspective.
  

 6            The insurance policies that are subject to the motion
  

 7   to stay were produced.  Most of them at least were produced to
  

 8   us only a couple of weeks ago.  And yesterday, we got the
  

 9   Liberty agreement that is the basis for the assertion that
  

10   there's an identity of interest related to the indemnity claim.
  

11            The parties just have not had enough time to conduct
  

12   discovery.  And Your Honor doesn't have a complete factual
  

13   record.  And I think given the scrutiny that has been given by
  

14   our district court when it comes to impact on third-party
  

15   claims in bankruptcy cases, and also, that's a big subject in
  

16   in the Supreme Court lately, I think it behooves all of us
  

17   lawyers to make sure that you have an adequate factual record
  

18   before you enter this injunction on a quasi-permanent basis
  

19   that would last the duration of the bankruptcy case.
  

20            We think it makes much more sense because the legal
  

21   issues, while their context is different, the determinations
  

22   you're being asked to make are very similar to what you'll be
  

23   asked to make in the 9019 context.  Here, it's whether you
  

24   should extend the stay to -- for the benefit of non-debtors.
  

25   But to make that determination, you have to decide which
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 1   policies are property of the estate.  The issue of exhaustion
  

 2   impacts that decision because there's obviously case law that
  

 3   suggests where there's no aggregate limits, as some have
  

 4   alleged, those policies aren't property of the estate.
  

 5            So -- and in addition, Your Honor, you have the issue
  

 6   with Wayne.  It's entirely unclear.  And there's no evidence in
  

 7   the record right now to support why an insurer for Wayne, who
  

 8   is a non-debtor, would get the benefit of any stay.  So we
  

 9   think there are significant factual questions that the parties
  

10   haven't had time to fully vet and explore.
  

11            And we think again, as I said, it's the same thing
  

12   that you'll be asked to decide in the 9019 motions: what is the
  

13   extent of the coverage, and how does that compare with what the
  

14   debtors have proposed as their settlement amount?  The context
  

15   is different, but the legal issues are the same.  And you heard
  

16   this morning about all of the complexities and understanding
  

17   the scope of the coverage, what's been exhausted.  All of those
  

18   things are very complex.  And the debtor's witness even
  

19   admitted that it would take him a considerable amount of time
  

20   to understand and digest the information that's in that
  

21   coverage map, for which we don't even have the complete set of
  

22   policies yet.
  

23            And that's not a dig on debtor's counsel.  We've
  

24   actually had productive discussions.  They've been giving us
  

25   documents on a rolling basis.  These things just take more time
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 1   than we've had.  And we have not yet had an opportunity to
  

 2   depose the debtor's witnesses on this issue.
  

 3            And so that's why we're asking Your Honor to set this
  

 4   for a final hearing on the November omni.  And there's no harm
  

 5   to the debtors.  They have the benefit of the stay in the
  

 6   interim.  That would simply allow parties opposing the stay
  

 7   enough time to develop the record to come to Your Honor and
  

 8   say, you know, maybe it makes sense for these parties.  Maybe
  

 9   it doesn't make sense for that policy, but you just don't have
  

10   the record in front of you today to approve that on a final
  

11   basis for the duration of the bankruptcy case.
  

12            And I think doing so would only add to the expense
  

13   because a preliminary injunction like this is, is immediately
  

14   appealable.  So we don't need to get into a situation where
  

15   we're having to appeal on a less than complete factual record
  

16   that doesn't serve anyone's interest.  And I do appreciate -- a
  

17   final note in the debtor's reply in response to our objection,
  

18   asking for this to be set over for a final hearing, they said.
  

19   Well, just go ahead and enter it now, and then if you have a
  

20   problem with it, you can come back later and ask for relief.
  

21            And the reason that doesn't work here, and I
  

22   appreciate the offer and the concept.  We do that all the time
  

23   in bankruptcy cases as a way to try to get past an impasse.  It
  

24   doesn't work to do it that way here, because it's the debtor's
  

25   burden to establish the factual record necessary to obtain a
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 1   preliminary injunction.  So the burden shouldn't be put on my
  

 2   client to develop the evidence, to come back in, and ask for a
  

 3   relief.  We think that the best solution, since they already
  

 4   have their interim order, we think the best solution is to
  

 5   continue the final hearing to the November date.
  

 6            THE COURT:  So your -- Huntington Ingalls third-party
  

 7   Liberty in the Louisiana litigation, what other defendant or
  

 8   what other party that's being sought to be protected, might
  

 9   your client want to go after?
  

10            MS. SIEG:  It could be the other settling insurers.
  

11   And to be honest, Your Honor, when the motion was first filed,
  

12   it wasn't abundantly clear to us who was the subject of the
  

13   potential stay.  We -- Huntington obviously knew it related to
  

14   the Liberty causes of action because they were the Huntington
  

15   Liberty cases, because they were an exhibit to the motion.
  

16   Those obviously impact us.  The protected parties are also the
  

17   other potential settling insurers.  And our clients have
  

18   contingent contribution claims that may be asserted under a
  

19   direct action statute as well, but those haven't actually been
  

20   filed yet.
  

21            So to the extent the stay applies to those entities,
  

22   it would also impact us.  But the only pending claims are the
  

23   ones that were listed on the debtor's exhibit to the motion.
  

24            THE COURT:  So the possibility exists that you may
  

25   want to pursue other insurance companies, but at this point
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 1   you're not doing that?
  

 2            MS. SIEG:  That's correct.  Yeah.  And part of the
  

 3   reason for the discovery is we need to understand what the --
  

 4   what the picture is of the debtor's insurance coverage.  And
  

 5   you've heard their testimony about why they think the -- why
  

 6   they think it's been exhausted as to Liberty.  And you're -- we
  

 7   anticipate that they will give you a record as to why their
  

 8   proposed settlements are fair in comparison to what coverage is
  

 9   potentially available.  But those are the discovery issues that
  

10   have to be addressed.  And that's why I say the issues are so
  

11   similar with respect to the two motions.
  

12            And if it takes us at least sixty days, as everyone
  

13   now agrees to evaluate that in the context of the 9019 that
  

14   would involve a permanent bar to asserting those claims against
  

15   the protected parties, why isn't it necessary and appropriate
  

16   to give our clients the same amount of time to evaluate a
  

17   temporary injunction, while there's no harm to the estate
  

18   because they already have an existing one for the interim?  So
  

19   that's our position.
  

20            THE COURT:  All right.  Thank you.
  

21            MS. SIEG:  Thank you, Judge.
  

22            THE COURT:  Does anyone else wish to address this
  

23   motion?
  

24            MR. CLARK:  Your Honor, this is Matt Clark from
  

25   Louisiana.  May I have just two or three moments?
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 1            THE COURT:  Yes, sir.
  

 2            MR. CLARK:  Thank you very much.  And I'm sorry.  I'm
  

 3   hearing an echo.  I don't really know what to do about that.
  

 4   Do y'all hear it, too?
  

 5            THE COURT:  I can hear you.
  

 6            MR. CLARK:  Okay.  Good.
  

 7            So I want to address the notion that there's an
  

 8   indemnity (indiscernible) or writ the bankruptcy to Hopeman.
  

 9   That was addressed during the examination of Mr. Van Epps, and
  

10   it did address a couple points in argument today.
  

11            And I think the way that it's been addressed,
  

12   particularly by debtor's counsel, is as though the debtor could
  

13   not be in the bankruptcy proceeding, protected by the stay
  

14   order that's already in place if Louisiana litigants continued
  

15   to prosecute their claims or made claims against the Liberty
  

16   Mutual.  Liberty Mutual shouldn't have any exalted status over
  

17   people like my clients or Mr. Jonathan Clement's clients.
  

18            What he said today, I thought, was to the point and to
  

19   me, very well taken.  I don't want to rehash anything that -- I
  

20   just want to make sure that everybody understands.  Liberty
  

21   could be stayed from making any indemnity claim, any discovery
  

22   motion against the debtor while in the tort system.  Just like
  

23   my client can't make a discovery motion or claim against the
  

24   debtor.  Liberty is a non-debtor, just like my client.  And it
  

25   shouldn't have any exalted status over my clients.
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 1            If my clients are successful in litigating the tort
  

 2   system against Liberty, then Liberty wants to exercise whatever
  

 3   indemnity right it may have, and we don't even know yet that it
  

 4   does.  But we're just speculating it does have one and that it
  

 5   might exercise one.  Then it can go into the bankruptcy
  

 6   proceeding that the debtor is setting up with adequate funds,
  

 7   get in line, just like the debtor is asking my clients to get
  

 8   in line in a bankruptcy proceeding.  Thank you.
  

 9            THE COURT:  All right.  Thank you.  Mr. Mintz?
  

10            MR. MINTZ:  Thank you, Your Honor.  Mark Mintz, again,
  

11   for the record, on behalf of the Hoffman claimants, as
  

12   identified in the debtor's papers.
  

13            Your Honor, and again, it's always hard going towards
  

14   the end because you don't want to rehash, but I want to go
  

15   through just a couple of points.  We did adopt Mr. Clement's
  

16   original objection, as if in full.  We do agree with his
  

17   arguments and will adopt his argument as well.
  

18            You know, I want to refocus this, I think, back on the
  

19   automatic stay itself and what we're actually trying to get to
  

20   here.  362, the debtor has proceeded to say, really, this isn't
  

21   an extension of the stay.  It's an asking a motion to confirm
  

22   the stay.  That was really, I think, the basis of the reply, at
  

23   least the way that I understood it.
  

24            And they explained under 362(a)(1), this is really an
  

25   action against the debtor.  Well, 362(a)(1) tells us that it
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 1   means against the debtor.  So we're talking about Liberty
  

 2   Mutual.  As we're talking about them, that's not the debtor.
  

 3   And you can say, well, in other states, and this is why the
  

 4   Louisiana direct action makes sense or is important here is
  

 5   because in other states, that is the way the indemnity works
  

 6   from an insurance company.  You sue the debtor, the tortfeasor,
  

 7   and then they make a claim against insurance.  And maybe you
  

 8   can third-party them in, or maybe there'll be an additional
  

 9   direct claim.
  

10            In Louisiana, it is a direct claim against the
  

11   insurer, and that is a substantive right that is conferred by
  

12   Louisiana law.  Now, we can all agree.  We can all disagree.
  

13   Unfortunately, that is the decision of the Louisiana
  

14   legislature for those rights for Louisiana citizens.
  

15            So it's not a claim against the debtor as to the
  

16   claims against Liberty Mutual.  And then we heard, well,
  

17   let's -- exercising control of property of the estate.  Now,
  

18   that's a really interesting statement, really, to make.  The
  

19   first issue here is the Supreme Court has already told us in
  

20   City of Chicago that 362(a)(3) really should not be read nearly
  

21   as broad as it used to be.  Now, that was completely about a
  

22   different issue.  I completely am conceding that it's about a
  

23   different issue, but it does talk about how far we go in
  

24   reading 362(a)(3).
  

25            What the Fifth Circuit has said, and the Sixth Circuit
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 1   has said as well, and I'm sure the Fourth Circuit has said it,
  

 2   I just wasn't able to find it immediately, is that the mere
  

 3   fact that the debtor may have to exhibit or spend funds or
  

 4   expend funds, the mere fact that the debtor might be subject to
  

 5   discovery, that is not implicated by the automatic stay.
  

 6            Commonwealth Oil, 805 F.2d 1175, that's a Fifth
  

 7   Circuit case from 1986, that is exactly what it says.  So the
  

 8   mere fact that there could be claims against the debtor, claims
  

 9   that would be -- have to be filed in this Court.  Mr. Van Epps
  

10   was very clear that he is not a legal expert.  Your Honor was
  

11   very clear that he's not a legal expert.  He does not know
  

12   where the claims will be filed.  We are legal, at least
  

13   lawyers.  We do know where they're going to be filed.  They're
  

14   going to need to be filed and litigated in this Court, which is
  

15   where they should be.
  

16            Liberty can have a claim if it thinks it has one.
  

17   Whether 502(e) allows that claim to be allowed against the
  

18   estate or not is something this Court will figure out.  It is
  

19   something this Court is fully equipped to figure out.  But
  

20   that's not today's issue.
  

21            The issue is does 362(a)(3) prohibit or, you know,
  

22   extend the stay despite the terms of saying it only applies to
  

23   the debtor, does it extend it -- and property to the debtor,
  

24   does it extend it to Liberty Mutual?
  

25            And it's also interesting because as counsel said for
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 1   the committee, Liberty Mutual is not listed as property of the
  

 2   estate, the Liberty Mutual policies at issue.  So if there's a
  

 3   claim against them, they're about as far removed as you could
  

 4   be.
  

 5            So that leaves only the preliminary injunction
  

 6   standard that we've been talking about.  And I adopt again what
  

 7   everyone has said.  But I do want to talk about something
  

 8   because I went different in my papers and, you know, decided to
  

 9   bring up the case that nobody wants to talk about, which is
  

10   Purdue.  But I did it for an important reason.  And it's what
  

11   the debtor just said or what the debtor argued at the
  

12   beginning, and then it was put out here.
  

13            You go through the four factors.  And the first one
  

14   was opportunity of success.  And the debtor keeps talking about
  

15   this is not a permanent injunction.  It's just very temporary.
  

16   Yeah, it's a final order, but it's just very temporary.  We're
  

17   not trying to do any permanent injunctions.  This is their
  

18   plan.
  

19            But the record that's filed at docket 56, Section 10.4
  

20   policy injunctions, in fact all the Article 10, as most of them
  

21   are (indiscernible) injunctions, releases, and settlements for
  

22   insurers for third parties.
  

23            Now, could it be consensual?  It could be.  We could
  

24   get there.  But let's not pretend for a second that this is not
  

25   an injunction-type case, that we're not seeking types of third-
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 1   party releases.  It's a hundred percent what we're seeking.  If
  

 2   it isn't what we were seeking, they want it settled.  I'm not
  

 3   saying you can't enter into settlements.  Of course you can.
  

 4   But let's call a spade a spade and talk about what we're
  

 5   actually talking about.
  

 6            And so let's talk about the case that debtor cited and
  

 7   that actually we cited.  We brought it up first, the first
  

 8   Goldblatt case out of Delaware -- Parliament.  What's it
  

 9   called?  Parliament.  And in the Parliament case what Judge
  

10   Goldblatt said is a hundred percent Purdue Pharma does not
  

11   mean, and I'm not arguing that it means, that you cannot extend
  

12   the stay.  I'm a big believer that in exactly what Judge
  

13   Goldblatt said and exactly what the Supreme Court said.  Purdue
  

14   Pharma says what it says and is limited to what it says.
  

15            But it does mean, and this is what Parliament says,
  

16   that you cannot base the opportunity of success criterion on
  

17   the possibility of these third-party releases.  That's what
  

18   Parliament stands for.
  

19            Insofar as A.H. Robin (sic) says that, and I recognize
  

20   that is the law of the circuit.  And I'm not here to tell you
  

21   that it isn't.  But I am here to tell you that to the extent
  

22   that it says that you can base the opportunity of success
  

23   criterion on third-party releases, like the ones we were seeing
  

24   in this plan at the moment, then that has been overruled by
  

25   Purdue Pharma.  And that's the unfortunate truth about where we
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 1   are today.
  

 2            So that was the point of adding this in.  It wasn't to
  

 3   say this is so far, you know, beyond and Purdue Pharma, it
  

 4   should be extended beyond what the arguments are.  It is this
  

 5   narrow point of where they were basing for their preliminary
  

 6   injunction.
  

 7            So this opportunity of success area or the likelihood
  

 8   of success or whatever you want to call it, criterion, if they
  

 9   can't meet that, the rest of the balance of harms, it really
  

10   falls by the wayside.  And so where I'm getting at, Your Honor,
  

11   is especially with regards to Liberty Mutual, where we have
  

12   direct actions, where you've had briefing on the
  

13   (indiscernible) arguments that happen under Louisiana law,  as
  

14   Huntington Ingalls has pointed out.
  

15            It is not as simple as saying, oh, this small part can
  

16   be stayed and that won't affect everything else.  It actually
  

17   does affect everything else.
  

18            The final point that I raised that was slightly
  

19   different than others is I do not believe the debtor has met
  

20   its burden with regards to the directors and officers.  At the
  

21   time that I raised the issue, we had not seen nearly as much as
  

22   we have seen now that came in the reply and was presented to
  

23   the Court.
  

24            I want to withdraw my objection on the director and
  

25   officer portion in the interest of making this whole thing
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 1   easier.  So we are going to withdraw our objection on extending
  

 2   the stay as to the directors and officers.  We maintain it as
  

 3   to Liberty Mutual, and I think that is important that we're
  

 4   really all arguing the same thing.  And I think that's an
  

 5   important point that Your Honor can use in deciding.
  

 6            Finally, I think -- then as you talk about this effect
  

 7   on the estate concept, the debtor really bears a heavy burden
  

 8   of putting that forward.  And what we heard from the debtor's
  

 9   witness was not this is the heavy burden.  What we heard from
  

10   the debtors witness was, I think there might be a claim.  He
  

11   has expressed no opinion.  I asked him these questions, no
  

12   opinion whatsoever on the amount of claim, what was a valid
  

13   claim, how and where it could be filed.  What that claim from
  

14   Liberty Mutual would even look like.  Expressed no opinion on
  

15   the event.  All he has stated is there have been defense costs.
  

16            Well, they were litigating claims beforehand.  We
  

17   don't know if these were the quote unquote, and I hate using
  

18   this term, but the bad claims.  We don't know anything about
  

19   the claims that when he gave us this listing, all he said was
  

20   and he confirmed for us, it was just the simple math of how
  

21   much was spent.
  

22            And based on some agreement, maybe, there might be a
  

23   claim, we think possibly to repay that.  Well, that's going to
  

24   be part of a settlement that apparently is occurring or not
  

25   occurring, but it doesn't change the fact that the Louisiana
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 1   clients or the Louisiana claimants do have direct actions
  

 2   against Liberty Mutual, that that policy is not property of the
  

 3   estate, and that any preliminary injunction to proceed, the
  

 4   debtor has not met what is admittedly a higher burden of doing
  

 5   so.
  

 6            So for those reasons, Your Honor, we do urge you to
  

 7   deny the motion to extend as to Liberty Mutual.  We withdraw
  

 8   our objections as to the others.  And I appreciate your time.
  

 9            THE COURT:  All right.  Thank you.
  

10            Does anyone else wish to address this motion?  Mr.
  

11   Brown?
  

12            MR. BROWN:  Tyler Brown for the debtor.  Your Honor, I
  

13   won't belabor it.  We've been going a long time.
  

14            I do appreciate the concession by Mr. Mintz that his
  

15   clients won't sue D's and O's.  That's great.  Like protection
  

16   for everybody else.  So they won't sue D's and O's.  So that
  

17   doesn't solve our problem.
  

18            THE COURT:  Yeah.  I've heard really just it's all
  

19   focused on Liberty Mutual, other than Ms. Sieg saying she
  

20   thinks it should, that you shouldn't have to step -- as to any
  

21   of the insurance companies.
  

22            MR. BROWN:  Yeah, that's right.  So the Ms. Sieg
  

23   points out --
  

24            THE COURT:  Although, she offered to allow an
  

25   extension through November.
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 1            MR. BROWN:  Right.  And it seems to me, Judge, that's
  

 2   a kind offer, but we have an evidentiary hearing today.  It was
  

 3   noticed up long ago for August.  We filed this, you know, in
  

 4   late June.  It was heard the first time July 2nd.  Court
  

 5   entered an interim order.  People have had all this time to
  

 6   look at it.  And today was the day.
  

 7            We have evidence from one party, and that's the
  

 8   debtor.  And you heard Mr. Van Epps testify very carefully and
  

 9   artfully concerning the harms that he thinks will come to this
  

10   estate by the continuation or commencement, more precisely, of
  

11   new litigation.  And I do want to focus on that point for a
  

12   minute, which is no one, not a single arguer here today said to
  

13   you why they can't sit tight.  Nothing.  There's no reason they
  

14   can't sit tight.
  

15            Mr. -- I'm sorry, Jonathan.  Jonathan was very frank
  

16   in responding to the Court, I haven't added them yet.  I
  

17   haven't amended yet.  He's not ready to go to trial.  He's not
  

18   even ready to start getting ready to go to trial.  So why can't
  

19   they sit tight?  Two months isn't long enough, Judge.  You
  

20   know, if the Court decides that it wants to enter a six month
  

21   order and then see where we are four or five months into it,
  

22   we're fine with that.  We want to get down the road with this
  

23   bankruptcy.
  

24            We -- you can also, you know, specifically
  

25   acknowledge, what I think is already baked in essentially to
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 1   the Code, which is if someone needs relief for a particular
  

 2   reason, circumstances have changed, come back and seek relief.
  

 3   That's fine too.  We have no problem with that concept.
  

 4            But I don't want to go through this drill hours again
  

 5   to two months from now, when today was the day and there's no
  

 6   other evidence that there will be harm to the estate.  The only
  

 7   harm not just from directors and officers, but from suing
  

 8   Liberty itself, is what we talked about with Mr. Van Epps.  All
  

 9   of the other policies stack up above it, are baked based on how
  

10   Liberty was worked out.  And that means there are gaps in our
  

11   coverage there.  There are holes that need to be filled.  We
  

12   don't have the cash to fill them.  And if you pull the string
  

13   of Liberty, that causes ripple effects all through the excess
  

14   policies.
  

15            It's naive.  And again, it's not as simple as they'd
  

16   like to say.  Well, I just want to sue Liberty, so leave me
  

17   alone and I'll be fine.  It's not isolated.  The coverage goes
  

18   across coverage blocks.  There are coverage defenses.  There
  

19   are exhaustion.  There are allocation issues that apply across
  

20   the board.
  

21            And so we have a risk to the very asset that's going
  

22   to support this case, which is our entire portfolio depends on
  

23   it being cohesive and sticking together.  And what we risk is a
  

24   bleeding of all of our remaining cash to fight all these side
  

25   issues when no one has said they really need to address that
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 1   right today.  And you can control your docket, this case, and
  

 2   allow us to proceed with protection.
  

 3            That's why we're here.  We think you have plenty of
  

 4   authority as laid out to do that.  And whether you craft it on
  

 5   a, again, a six month basis or during the -- during the case,
  

 6   you know, happy to consider, you know, whatever the Court
  

 7   thinks is the best way to handle this, but we shouldn't be back
  

 8   in here in two months and doing this again.  Today was the day.
  

 9            Thank you.
  

10            THE COURT:  All right.  The argument that the Liberty
  

11   policy is no longer property of the estate.  What -- how does
  

12   that affect (a)(3)?
  

13            MR. BROWN:  Right.  So Your Honor, if in fact, they're
  

14   going to try to blow up that settlement, they blow it up.
  

15   Guess what?  We're back.  Party to policies.  They're the
  

16   debtor's policies.
  

17            THE COURT:  Well, how could they blow it up, though?
  

18            MR. BROWN:  I don't know how they're going to blow it
  

19   up.  I don't know how they're going to succeed on their claims
  

20   to start with, but I know that they're going to have fights
  

21   about whether they can.  And I know Liberty is going to make
  

22   fights with everyone they can about whether they can access
  

23   that coverage.
  

24            But if that coverage exists, it's the debtor's
  

25   coverage.  It always was the debtor's coverage.  They don't
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 1   have their own coverage.  We have cited and mention was made
  

 2   about the fact that the buyback can be done under Louisiana
  

 3   law.  That's without -- free and clear of claims that were not
  

 4   known.  That's a Eastern District of Louisiana district court
  

 5   opinion that we cited in our brief that says those policies can
  

 6   be sold free and clear.
  

 7            Now again, that's Liberty's fight.  But that's the way
  

 8   it is currently.  And if they are set aside somehow, then I'm
  

 9   saying that the debtor has rights in those policies too.  But
  

10   what we're here to talk about today is not that because you
  

11   don't have to decide that.  You can decide today that the
  

12   collateral harm that comes from those lawsuits that Mr. Van
  

13   Epps testified about will harm this estate, whether it's a loss
  

14   of coverage, that's just one of the four pieces I talked about.
  

15   Maybe we don't lose coverage because maybe it's not subject to
  

16   an aggregate limit, but we are going to then face indemnity
  

17   claims.  We are going to then incur costs to deal with
  

18   discovery.  Discovery is not stayed by the automatic stay.  I
  

19   don't know why they think it is.  If it is, great, but we are
  

20   going to face discovery about those fights.  I am confident.
  

21   And more importantly, Mr. Van Epps is confident about it, and
  

22   that we are going to spend money that we don't have to deal
  

23   with this.
  

24            And so we're seeking protection to keep the money we
  

25   have to be able to get through this process without
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 1   interference.  And that's why we seek the relief --
  

 2            THE COURT:  Well, I understand the reason, the
  

 3   rationale and the -- certainly (a)(3) could apply to the other
  

 4   insurance policies.
  

 5            MR. BROWN:  That's right.  (a)(1) can apply to the
  

 6   first because the interest of this estate are harmed by the
  

 7   prosecution against Liberty.  And if it's not in (a)(1), if you
  

 8   conclude it's not in (a)(1), you can extend the stay under 105
  

 9   to carry out the purposes of 362(a) and that's where the four-
  

10   part preliminary injunction standard comes in.
  

11            And even with respect to Liberty, I think we satisfied
  

12   that test today.  Restructuring does not have to be a
  

13   reorganization, it can be a liquidation.  The Court can provide
  

14   protection for that process to play out.  Why?  Because it's
  

15   the interest -- in the interest of creditors as a whole to have
  

16   a process approved by this Court which lays out the rules and
  

17   allows the fair game.  That's step one.
  

18            THE COURT:  Well, we're likely to end up being
  

19   successful.  And the argument is, is that it would be -- only
  

20   have to apply to a reorganization, which this is not.
  

21            MR. BROWN:  Successful cases aren't always
  

22   reorganizations, Your Honor.  Successful cases are cases that
  

23   successfully move the assets of the estate for the benefit of
  

24   creditors.  It can be through a trust.  I would view this case
  

25   if we confirm a liquidating plan as a success.  It looks like
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 1   we've got some obstacles.
  

 2            THE COURT:  I think in the context of this case, you
  

 3   certainly could argue that would be a success.  What about the
  

 4   other three tests?
  

 5            MR. BROWN:  Yes, sir.
  

 6            The other three tests are harm to the estate, the harm
  

 7   we've talked about, the evidence that come in.  There is harm
  

 8   to the estate about the loss in -- not in Liberty, necessarily,
  

 9   the loss of coverage, but the effects on our excess carrier
  

10   coverage.  There are effects.  Mr. Van Epps talked about the
  

11   effects.  There are discovery expenses.  There are indemnity
  

12   fights with Liberty that will happen.  There are subrogation
  

13   and cross claims that may come from excess carriers under state
  

14   law.  That's covered in our brief as well, Your Honor.
  

15            There are side impacts.  But the debtor is the only
  

16   one here who's come in with any harm.  You didn't hear anything
  

17   about harm to the other parties.  Why?  Because we're not
  

18   seeking to change their rights.  We're not seeking to take away
  

19   the substantive rights.
  

20            The plan, contrary to what Mr. Mintz says, does not
  

21   contain any nonconsensual releases at all.  It's proposed to be
  

22   a consensual release with certain insurers.  You heard Mr. Van
  

23   Epps testify.  There's no nonconsensual release being sought.
  

24   We're not seeking to get a nonconsensual release like Purdue
  

25   Pharma.  That's not in our plan.
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 1            So what's the downside to them?  They have to sit
  

 2   tight for a little while and nobody explained to you why that's
  

 3   a problem.
  

 4            And then finally, the fourth prong is the public
  

 5   interest.  Public interest is supportive of having a successful
  

 6   case that then allows the assets to be used for the benefit of
  

 7   legitimate creditors.  We meet the test.
  

 8            THE COURT:  All right.  So with respect to all of non-
  

 9   Liberty defendants, apparently there's been some concessions
  

10   with respect to the officers and directors.  So I'm really --
  

11            MR. BROWN:  Well, Mr. Mintz.  Yes, sir.  Well, his
  

12   client.
  

13            THE COURT:  Well, and the committee doesn't object to
  

14   the officers and directors.
  

15            MR. BROWN:  Well, the committee doesn't have a dog in
  

16   that fight.  So they haven't sued anybody.  But the other
  

17   ones --
  

18            THE COURT:  Well, they're focusing on Liberty as well.
  

19            MR. BROWN:  Understood, Your Honor, but I -- the only
  

20   testimony that's come in today is that the Liberty fights, the
  

21   Liberty lawsuits will harm this estate.  It will cause a mess.
  

22   That's what the testimony was.  That's the only testimony
  

23   today.
  

24            And so based on that testimony, Your Honor, I think
  

25   there's only one conclusion you can draw, which is that it will
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 1   be a mess.  And from Exhibit 9, what you heard was it'll be an
  

 2   expensive mess, which is that the -- at least the facts suggest
  

 3   that the cost of dealing with Louisiana litigation is
  

 4   disproportionately high.  It will cost the estate a lot of
  

 5   money.  And we start with Mr. Van Epps saying early on, less
  

 6   than 4 dollars million.  I don't know where we are after
  

 7   today's hearing, but we're draining the bucket very quickly and
  

 8   we can't afford the sideshow.  And there's no reason for the
  

 9   sideshow that you heard today that can't wait.  The sideshow
  

10   can wait.  And they can be dealt with by the --
  

11            THE COURT:  Well, if an administrative claim were made
  

12   against the debtor, the debtor doesn't have to pay it and it
  

13   can hold off or oppose it.
  

14            MR. BROWN:  It didn't say -- you're right, Your Honor.
  

15   But what we're talking about is it harms other creditors of the
  

16   estate, whose distribution then might be diluted by another
  

17   claim in the estate.  There's no reason an indemnity claim
  

18   wouldn't be at a minimum pro rata with all the other claimants.
  

19            So what you're doing is bringing more claims to the
  

20   estate, diluting recoveries.  At the same time, you're draining
  

21   the cash that's available that would be available to go to the
  

22   trust or would be available to prosecute our Chapter 11 plan.
  

23   So those are the circumstances in which this Court has the
  

24   power to say, I need to get control of this and not have these
  

25   sideshows while we decide whether we're going to have a plan or
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 1   not.  Let's march down that path.  And if you decide at some
  

 2   point it doesn't look like we're on the path anymore, then you
  

 3   can lift it.
  

 4            But right now, all the focus should be on this
  

 5   bankruptcy court talking about the settlements, talking about
  

 6   the plan, and see whether we can get out the other side.  And
  

 7   if you decide along the way it's not going to happen, then you
  

 8   can lift the stay.
  

 9            THE COURT:  So currently you're seeking the stay
  

10   through November.  Is that what -- November?
  

11            MR. BROWN:  No, Your Honor, we were seeking the
  

12   stay --
  

13            THE COURT:  Through the pendency of the case.
  

14            MR. BROWN:  -- through the pendency of the case.  And
  

15   I was just throwing out an idea for you, you know, if you
  

16   instead want -- because we don't know how long the case is
  

17   going to last.  Instead, say, let's take a gut check in six
  

18   months, you know, we could do that, you know?
  

19            But let's -- because I hope we're going to get to the
  

20   plan by then.  I hope we're going to get to the settlements
  

21   within three, four months of filing our case.  I hope we'll get
  

22   to the plan within six months of the case.  So you could do
  

23   that and then we could see where we are.  But I'm confident if
  

24   we are allowed to proceed, we'll have a lot to talk about in
  

25   terms of a confirmable plan.
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 1            And again, as I talked about earlier, even if you
  

 2   don't like some of these settlements, we do, but we can still
  

 3   have a plan discussion about contributing, you know, policy
  

 4   rights.  But -- or a combination, you know, some settlement and
  

 5   policy rights.  But we've got to continue down the path and not
  

 6   waste our time on these extraneous fights.  And that's what the
  

 7   evidence suggests is going to happen.
  

 8            THE COURT:  All right.  Thank you.
  

 9            MS. SIEG:  For the record, Judge, Beth Sieg again for
  

10   Huntington Ingalls.
  

11            This is why I love bankruptcy, because things change
  

12   on the record.  I had not heard before a proposal for a six
  

13   month check in.  We had proposed that it be extended at a
  

14   maximum only to the November date.  But if we're -- I think we
  

15   would be willing to work with the debtors on a six month.  We'd
  

16   probably prefer it to be five months so that the check in would
  

17   occur before the end of the year, but I think that's -- from
  

18   our perspective, that's progress.  And that would accommodate
  

19   the concerns that we've had.  So that by the time that check in
  

20   period comes, we'll know whether we still have any problem with
  

21   what they're proposing on a more lengthy basis.
  

22            Thank you, Judge.
  

23            THE COURT:  Thank you.
  

24            MR. BROWN:  Thank you.  But just to be clear, Judge, I
  

25   was talking about six months from today.  I wasn't talking
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 1   about six months from way back at the filing time.  I just want
  

 2   to be clear.
  

 3            THE COURT:  Yeah.  I understood that.
  

 4            All right.  Well, thank you.  Has everybody said
  

 5   everything they wish?
  

 6            Well, what concerns the Court is what would logically
  

 7   concern the Court at this point and that is a race to the
  

 8   courthouse to certain claimants recovering something that other
  

 9   claimants have to wait their turn and potentially diminish the
  

10   pot that's available for all claimants.  And I would think that
  

11   the goal of the debtor here to establish a fund as quickly as
  

12   it can, with the maximum amount of resources, is a noble goal.
  

13   And I would like to think all the parties can work towards that
  

14   goal, particularly the creditors committee.
  

15            But the -- there are attorneys who certainly want to
  

16   protect their clients that are seeking to protect their
  

17   particular clients.  And it appears that a number of them
  

18   believe that they have direct causes of action against Liberty
  

19   Mutual that are viable, that could be asserted without harm to
  

20   the debtor, or if the harm to the debtor occurs, it is not
  

21   significant enough that it should justify extending the stay to
  

22   Liberty Mutual.
  

23            I believe at this point what I'm hearing is that the
  

24   most parties are not objecting to the extension of the stay to
  

25   the parties other than Liberty, with the possible exception of
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 1   Huntington.  Although Huntington is willing to acquiesce to a
  

 2   temporary extension of the stay, something that the debtor
  

 3   appears to be willing to accept.
  

 4            Now I look at the Fourth Circuit case and Robbins as
  

 5   being very on point in this case.  And that case also involved
  

 6   a torts -- massive tort claims against the debtor and numerous
  

 7   insurance policies that were available to pay and causes of
  

 8   action being asserted against officers and directors.  And the
  

 9   Court in that case determined that a stay should apply and that
  

10   the parties should be protected, that the officers and
  

11   directors and the insurance company should all be protected
  

12   during the pendency of the case so that funds that could be
  

13   made available for the trust would be -- it would find their
  

14   way to that trust.  And the trust administered all of the
  

15   claims.  And my recollection is it was a successful case.  It
  

16   worked out well under those circumstances.
  

17            Here, the debtor is seeking to extend the stay as to
  

18   the insurance companies and to the officers and directors that
  

19   they've listed in the exhibit, I believe, to -- that was
  

20   included in the list of exhibits.  But -- and I believe that
  

21   Section 362(a)(1) and (a)(3), in conjunction with the Robbins
  

22   decision, enable the Court to extend or to find that the stay
  

23   extends to the insurance companies and to the officers and
  

24   directors, with the possible exception of Liberty Mutual.
  

25            The argument there being that the debtor had
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 1   previously settled with Liberty Mutual and that its rights to
  

 2   the policy are no longer property of the estate by virtue of
  

 3   that settlement.  However, the evidence and the only evidence
  

 4   that I've heard today is the testimony of the debtor's
  

 5   representative in the exhibits submitted by the debtor.
  

 6            Other parties were given adequate notice of this
  

 7   hearing.  The hearing was continued so that they had additional
  

 8   time to prepare, yet nobody offered any evidence aside from the
  

 9   debtor.
  

10            And the debtor's testimony from Mr. Van Epps was
  

11   pretty much on point that were parties allowed to proceed
  

12   against Liberty Mutual, that that would result in a claim by
  

13   Liberty Mutual for indemnification.  It would be a post-
  

14   petition claim, potentially an administrative claim.  It would
  

15   affect the -- not only the potential distribution that might be
  

16   available to all the creditors of the estate if a plan is
  

17   confirmed, but it would also cause the debtor to incur
  

18   potential expenses during the pendency of the case and while it
  

19   is attempting to pursue confirmation of a plan.
  

20            I believe that with respect to Liberty Mutual, if
  

21   Sections 362(a)(1) and (a)(3) were not to apply, and I'm not
  

22   saying that they don't, I believe that the debtor has, through
  

23   the testimony and exhibits offered today, satisfied the four-
  

24   part test that would be applicable in the event that the debtor
  

25   is seeking a preliminary injunction, and the first being that
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 1   the likelihood of success.
  

 2            In my mind, a success in this case would be
  

 3   confirmation of a plan that creates the trust -- the
  

 4   liquidating trust that will enable all of the claimants to have
  

 5   recourse against the debtor in one location and in one
  

 6   manageable trust, that is -- that includes all of the insurance
  

 7   proceeds that are available to the debtor.  I think that would
  

 8   be good for the debtor.  It's what's contemplated by the
  

 9   Bankruptcy Code.  And to me, that would be successful even if
  

10   the debtor is no longer in business.
  

11            The harm to the estate, I think, has been established
  

12   by the evidence that in the event that the stay is not
  

13   applicable to the officers, directors, and insurance companies,
  

14   and in this case, Liberty Mutual, that the harm to the estate
  

15   would involve what I've already described and that is indemnity
  

16   actions.  There's no evidence that there is no indemnity on the
  

17   part of Liberty Mutual.
  

18            And I think that the debtor has demonstrated second
  

19   and third parts of the test.  The -- it does appear to me that
  

20   it is a very complicated situation with the insurance companies
  

21   and who has what excess coverage.  If one company pays, what
  

22   are the rights for contribution?  To have that sorted out in
  

23   Louisiana District Court at the same time that the debtor is
  

24   trying to sort it out here doesn't seem to make sense.  The
  

25   debtor is way ahead of reaching those types of decisions.  When
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 1   they bring the motions to approve settlements with the
  

 2   insurance companies, all of that should be sorted out.  And I
  

 3   expect that will happen fairly quickly.
  

 4            So I see the harm to the debtor by enabling the
  

 5   Liberty Mutual litigation to continue to outweigh the harm that
  

 6   the parties, who at this point I don't believe have even
  

 7   included -- or at least the some of the plaintiffs have not
  

 8   even brought Liberty Mutual into their causes of action.  And a
  

 9   delay, I don't think, will be very harmful to those parties.
  

10            But in light of the suggestion that the Court can
  

11   revisit whether a stay should remain applicable, I do believe
  

12   that it would be appropriate to only extend the stay for a
  

13   period of time, or to recognize that the stay extends for a
  

14   period of time, rather than to invite parties to file motions
  

15   for relief from the stay so that the Court can reassess where
  

16   this case is.
  

17            And so I do intend to impose a six month period of
  

18   time from today, where the stay will be applicable for the
  

19   reasons that I've stated.  And at the conclusion of that six
  

20   month period, the stays will no longer be in place unless the
  

21   debtor has filed a motion to extend the ruling further, at
  

22   which point all of the parties who wish to oppose that will
  

23   be -- will have the rights to oppose that.  So all of the
  

24   current arguments are preserved at that time.
  

25            Have I missed anything in connection with this?  Any
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 1   parties need any clarification?
  

 2            MR. BROWN:  No, Your Honor.
  

 3            THE COURT:  Great.
  

 4            MR. LIESEMER:  No, Your Honor.
  

 5            THE COURT:  All right.  Well, very good.  I will look
  

 6   for an order to that effect, Mr. Brown, and if anyone who has
  

 7   filed opposition wishes to review and endorse the order, as
  

 8   proposed, I certainly give -- please give those parties an
  

 9   opportunity to do that.
  

10            MR. BROWN:  Certainly will, Your Honor.  And I think
  

11   to level set, the interim order continues in place until the
  

12   new order is in place.
  

13            THE COURT:  Correct.
  

14            MR. BROWN:  Thank you, Your Honor.  With that, that is
  

15   all the agenda we have for today.
  

16            THE COURT:  All right.  Did anyone else have anything
  

17   they wish to bring up at this time?
  

18            All right.  Well, I will look for the orders that have
  

19   not yet been submitted, and I appreciate everyone's good
  

20   effort.  I heard some good arguments today.  It was very well
  

21   lawyered, and I appreciate that.  It makes my job easier.  So
  

22   we will adjourn.
  

23            THE COURT:  All rise.  Court is now adjourned.
  

24       (Whereupon these proceedings were concluded at 2:17 PM)
  

25
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