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1 The Debtors operate under the trade name Incora and have previously used the trade names Wesco, Pattonair, Haas, 
and Adams Aviation.  A complete list of the Debtors in these chapter 11 cases, with each one’s federal tax 
identification number and the address of its principal office, is available on the website of the Debtors’ noticing agent 
at http://www.kccllc.net/Incora/.  The service address for each of the Debtors in these cases is 2601 Meacham Blvd., 
Ste. 400, Fort Worth, TX 76137 
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INTRODUCTION 

1. At the Court’s July 10 oral ruling on breach-of-contract issues in this adversary 

proceeding, see ECF 1474 (“Phase One Ruling”), it declared that the method of selecting 

participants in the 2022 Transaction’s Unsecured Exchange breached the Unsecured Indenture.  

Id. at 29:3–5.  But a host of dispositive issues remain, each of which independently requires 

dismissal of Langur Maize’s claims.    

2. Langur Maize lacks Article III standing to pursue its tort and conspiracy claims.  It 

owned no Unsecured Notes at the time of the Unsecured Exchange, it admits that it purchased its 

notes with knowledge of the 2022 Transaction, and it admits that it received no assignment from 

any prior holder.  Langur Maize cannot point to a single case in which a successor purchaser, who 

bought notes for pennies on the dollar, has been permitted to pursue tort claims against third 

parties without having acquired them from a prior owner expressly.  After extensive research, 

Defendants, too, have been unable to find a single example of this ever happening.  Langur 

Maize’s fundamental premise that the global note framework bestows such claims upon it lacks 

any support in either the language of the Indenture or Article 8 of the New York UCC and 

contravenes New York case law that uniformly holds that the Depository Trust Corporation is an 

agent only and holds no substantive rights associated with the notes (global or otherwise).  This 

theory would divest original noteholders who alone could have experienced an actual injury 

(which Langur Maize did not) of tort remedies.  Not only is that not the law—it is nonsensical. 

3. Even if the Court found standing to exist, however, Langur Maize’s claims would 

fail.  Langur Maize did not sue Incora and seeks no remedies of any kind from the Issuer; it sued 

only third parties with no contractual obligations under the Indenture or the Global Note and with 

whom Langur Maize and its predecessors have never been in contractual privity.  Langur Maize’s 
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tortious interference claims suffer from numerous defects, including that it failed to overcome the 

economic interest defense.  Although Langur Maize tried to evade the defense through artful 

pleading by claiming the breaching party was WSFS rather than the Debtors, this contortion does 

not work:  Defendants held sufficient interest in WSFS’s business to invoke the defense, and the 

uncontradicted evidence is that WSFS took direction from the Debtors, not Defendants.   

4. Langur Maize’s claims also fail because it cannot prove that any action by 

Defendants actually caused its supposed harm.  Langur Maize has offered two alternative theories 

of harm:  that the breach supposedly caused its predecessors’ holdings to lose value, and that the 

breach caused its predecessors to be excluded from participation in the Unsecured Exchange.  The 

first of these theories fails because even a version of the exchange that complied with Section 

3.02’s selection requirements could have resulted in precisely the same harm Langur Maize 

alleges.  The second theory of harm fails for the same reason and many others—Langur Maize 

cannot prove that an unsecured exchange would have been offered at all if it had to be available 

to other noteholders, nor can it show that its predecessors would have availed themselves of an 

opportunity to participate in a “purchase” of new 1.25L Notes if such an offer had been made.  

This causation theory is even more untenable in light of the Court’s Phase One ruling, because the 

very structure of the 2022 Transaction would not have authorized the Unsecured Exchange to 

proceed without the lien release proceeding first, which the Court has ruled should not have 

occurred, and for all practical purposes did not occur.  Further, although the Court’s determination 

that the 2022 Transaction breached the governing indentures does not mean that it was “illegal,” 

public policy principles should apply to preclude Langur Maize from claiming damages based on 

its exclusion from impermissible activity.   

5. Accordingly, the Court should issue a Report & Recommendation that judgment be 
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entered in Defendants’ favor on Langur Maize’s claims.     

ARGUMENT 

I. Langur Maize Lacks Standing 

6. Langur Maize seeks redress for alleged harms it did not suffer, purportedly caused 

by Defendants’ conduct.  But Langur Maize was not a beneficial owner of unsecured notes when 

the alleged tort occurred, and it admits it never received any express assignment of third-party tort 

claims from any beneficial owner who was; indeed, Langur Maize has admitted that it does not 

even know the identity of its predecessors.   

7. Because those tort claims were not expressly assigned to Langur Maize, they still 

belong to the original beneficial owners.  The original beneficial owners retain the right to 

prosecute those claims, and the Indenture does not bar them.  This interpretation of the Indenture 

is the only one that is consistent with the New York statutory law, the text of the Indenture, New 

York common law concerning the assignment of claims, Article III, and the evidence at trial.  

Langur Maize, by contrast, advocates an interpretation of the Indenture that is inconsistent with all 

of these sources of law, and asks the Court to invent a new theory of standing that is directly 

contrary to New York’s legislative decisions concerning assignment of claims. 

8. Defendants’ prior briefing set out their position on standing.  See Counterclaim 

Defs.’ Am. Post-Trial Brief, ECF 1398 (“Post-Trial Brief”), at 81–85.  In short, Article III requires 

that where, as here, the plaintiff was not directly injured, the plaintiff receive an assignment of 

claim from an entity that was.  W.R. Huff Asset Mgmt. Co. v. Deloitte & Touche LLP, 549 F.3d 

100, 107 (2d Cir. 2008).  As to whether an assignment happened, New York General Obligations 

Law 13-107 provides that “a transfer of any bond shall vest in the transferee all claims or demands 
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of the transferrer” against the “obligor,” “trustee,” or “depositary” only.2  As this Court has 

recognized, Section 13-107 does not provide for automatic assignment of claims against all third 

parties.  Instead, to prove it has standing to sue the Participating Unsecured Noteholders, Langur 

Maize must prove an “expression of a contemporaneous intent to transfer related tort claims.”  

Commonwealth of Pa. Pub. Sch. Emps.’ Ret. Sys. v. Morgan Stanley & Co., 25 N.Y.3d 543, 553 

(2015); see Fox v. Hirschfeld, 157 A.D. 364, 366, 368 (1st Dep’t 1913) (home purchase contract 

stating, “I hereby sell, assign, transfer, and set over unto [my wife] all my right, title, and interest 

in and to the within contract” did not assign claims for fraud in the sale). 

9. Under these standards, there was no assignment of third-party claims to Langur 

Maize either by DTC or by Langur Maize’s predecessors.  As to DTC, it “was not directly injured” 

and therefore “ha[d] nothing relevant to assign” in the first instance.  Summ. J. Op., ECF 508, at 

20–21.  And the only communications from DTC to Langur Maize (via Langur Maize’s broker) in 

the record are “Authorization to Take Action Letters,” which do not purport to assign claims and 

in fact expressly state that “Cede & Co. has no interest in this matter other than to take those steps 

which are necessary to ensure the Beneficial Owner is not denied its rights and remedies as the 

beneficial owner of the Subject Notes on the Subject Date.”  ECF 107-5, Ex. 2 (emphasis added).  

As to prior beneficial holders, Langur Maize admits it received no assignment. 

10. There is no merit to any of Langur Maize’s various arguments for why, 

notwithstanding this wall of clear authority, it nevertheless has a right to pursue third-party claims 

despite never suffering an injury or receiving an assignment from a beneficial owner who did.  

Langur Maize has argued that Section 6.06 of the Indenture vests DTC with the right to pursue 

“any remedy with respect to this Indenture or the Unsecured Notes,” and therefore only DTC and 

                                                           
2 The term “bond” in Section 13-107 means “any and all shares and interests in an issue of bonds, notes, debentures 
or other evidences of indebtedness.”  This expansive definition plainly applies to beneficial interests in a global note. 
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entities it authorizes may pursue tortious interference claims against third parties (which Langur 

Maize wrongly claims are such “remedies with respect to the Indenture”).  It also has argued that 

because the injury it alleges is “a loss in the value of the Global Note,” third-party tort claims for 

that injury effectively live in the global note and are owned by DTC as its “owner” or “Holder,” 

meaning DTC may convey them to any beneficial owner through an authorization letter.  And it 

has argued that even if prior beneficial owners did own claims against third-parties for torts that 

allegedly reduced the value of their holdings, they tacitly and automatically assigned those claims 

to DTC when they sold their holdings.  None of these arguments is supported by statutory or case 

law, and each is contrary to public policy and common sense.   

11. Langur Maize is plainly wrong that third-party tort claims are “remedies with 

respect to the Indenture” that the Indenture vests with DTC.  When a purchaser buys notes, the 

Indenture makes clear what is being purchased—namely, obligations of the Issuer and the Trustee 

to protect the principal and to make interest payments.  The Issuer covenants to make interest 

payments, see Section 4.01, and to abide by certain rules in respect of its maintenance of the 

principal and its ability to repay its debt, see Sections 4.02–4.25; if there is an event of default as 

set forth in Section 6.01, beneficial owners may pursue remedies from the Issuer like those set 

forth in Sections 6.02 and 6.03 upon satisfaction of applicable prerequisites set forth in Section 

6.06.  The Indenture does not discuss preexisting third-party tort claims, nor does it otherwise 

evince an intent to treat unascertained future tort claims that may accrue in favor of an individual 

noteholder as part of the bundle of rights a buyer acquires upon purchasing notes.3 

12. Langur Maize is also wrong in asserting that the advent of the intermediated holding 

system several decades ago, along with unspecified amendments to UCC Article 8 in the 2000s, 

                                                           
3 Langur Maize wrongly suggests Section 6.06 vests rights in DTC.  It does not—it is a “collective action” clause that 
limits certain actions by holders of less than a majority of the principal of the notes (e.g. declaring events of default). 
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sub silentio vested ownership of third-party tort claims in the depositary that holds physical 

possession of global notes.  The UCC has long made clear that security interests held by DTC “are 

held . . . for the entitlement holders” and “are not property of the securities intermediary.”  N.Y. 

UCC § 8-503(a).  Nevertheless, Langur Maize has posited that it need not obtain an assignment of 

claims from any prior beneficial owner because the Indenture and the Global Note recognize DTC 

as the “owner” or “Holder” of the Global Note, meaning—according to Langur Maize—that DTC 

therefore owns all claims that relate in any way to the value of securities issued under the Indenture.  

The Court correctly rejected this argument at summary judgment.  Indentures that identify DTC 

as the “owner” or “Holder” of a global note serve not to disrupt the framework set forth in the 

UCC, but to adhere to it.  In recognizing DTC as the Global Note’s custodian, the Indenture merely 

acknowledges the intermediated holding system infrastructure that was established nearly a half 

century ago:  DTC holds custody of securities beneficially owned by others, see Diverse Partners, 

LP v. AgriBank, FCB, 2017 WL 4119649, at *5 (S.D.N.Y. Sept. 14, 2017) (quoted in Summ J. 

Op., ECF 508, at 21), and those seeking to sue the issuer for failure to satisfy its obligations may 

do so only if the custodian authorizes such suit.  Nothing about this arrangement suggests DTC 

owns beneficial holders’ third-party tort claims, and no authority provides otherwise.4 

13. Langur Maize has no authority for the assertion that prior noteholders automatically 

assigned their tort claims to DTC by selling their security entitlements.  It has cited Section 2.06(b) 

of the Indenture, which provides that “transfer and exchange of beneficial interests in the Global 

Notes will be effected through [DTC], in accordance with the provisions of this Indenture and the 

                                                           
4 To the extent Langur Maize argues third-party tort claims live in global notes held by DTC, that argument fails for 
the same reasons.  Cf. Niche Music Grp. V. Orchard Enters., 189 A.D.3d 412, 413 (1st Dep’t 2020) (“The cause of 
action for tortious interference with contract . . . does not arise under the parties’ contract.”).  The argument is 
particularly outlandish here, where the Global Note itself provides for “no recourse against others,” including 
specifically any “manager, managing director, director, officer, employee, incorporator or equity holder,” and states 
that such persons shall not “have any liability for any obligations of the Issuer . . . or for any claim based on, in respect 
of, or by reason of, such obligations or their creation.”  ECF 601-7 at A-9. 
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Applicable Procedures,” ECF 601-7, § 2.06(b), as though this provision answers the question of 

what those “beneficial interests” being “transferred” comprise.  It does not.  Section 13-107 

identifies the claims that travel upon transfer of a security interest, and third-party tort claims are 

not among them; to accept Langur Maize’s argument would be to render § 13-107 superfluous. 

14. In the decades since the advent of the global note framework, not a single court has 

adopted the position urged by Langur Maize.  Were the Court to credit Langur Maize’s theory that 

a successor noteholder is automatically entitled to pursue claims for prior noteholders’ injuries, 

the Court would be alone in the Nation in authorizing subsequent purchasers who have experienced 

no direct injury to pursue third-party claims for harm that could only have been felt by prior 

beneficial owners.  Upon simply receiving “authorization letters” confirming that they currently 

are a beneficial owner, a complete stranger to the relationship between alleged third-party 

tortfeasors and the actual victims of their alleged torts—i.e., the beneficial owner to whom a duty 

was owed, which duty was breached and caused harm to the beneficial owner—would be entitled 

to sue for harms they never experienced, even where, as here, they benefited by purchasing their 

interest for pennies on the dollar with full knowledge and long after the alleged harm occurred. 

15. Accepting Langur Maize’s theory would not just grant windfalls to uninjured 

subsequent holders, it would also undermine the ability of the party that was actually injured to 

seek redress.  Aggrieved noteholders would be put to a choice between mitigating their damages 

by selling their holdings, or pursuing redress against alleged wrongdoers.  No policymaker or 

court has ever endorsed a regime that would put injured noteholders to such an election.    

16. This Court was right the first time, see Summ. J. Op., ECF 508 at 21–22.  For the 

reasons explained in Platinum’s and Carlyle’s previous submission, see ECF 533 at 5, there was 

no assignment of tort claims to Langur Maize, and the original noteholders have standing to assert 
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tortious interference claims should they so desire.  Langur Maize does not. 

II. The Participating Unsecured Noteholders Cannot Be Liable for Breach of Contract  

17. Langur Maize’s breach of contract claims against the Participating Unsecured 

Noteholders must be dismissed.  See Post-Trial Brief at 85–86, 97–98.5  

III. The Economic Interest Defense Bars Langur Maize’s Tortious Interference Claim  

18. The economic interest defense bars Langur Maize’s tortious interference claim.  As 

the Court found during its Phase One Ruling, Platinum was the parent and sponsor of Wesco, 

Phase One Ruling at 9:4–5, and the 2022 Transaction infused the company with $250 million in 

new money, id. at 7:7–8, while also providing the company with other forms of supplemental 

liquidity relief.  An economic interest, and an attempt to protect that interest by benefitting the 

company, are all that New York courts have required to find that the economic interest defense 

applies.  Because equity ownership so clearly gives rise to the defense, courts routinely dismiss 

tortious interference claims against equity sponsors.  See, e.g., Audax Cred. Opportunities 

Offshore Ltd. v. TMK Hawk Parent, Corp. (“TriMark”), 72 Misc. 3d 1218(A), at *14–15 (N.Y. 

Sup. Ct. 2021); ICG Glob. Loan Fund 1 DAC v. Boardriders, Inc., 2022 WL 10085886, at *9–10 

(N.Y. Sup. Ct. Oct. 17, 2022); Ocean Trails CLO VII v. MLN TopCo Ltd. (“Mitel”), Index No. 

651327/2023, ECF 701-2, at 56:7–57:7; see also Robertshaw US Holding Corp. v. Invesco Senior 

Secured Mgmt. Inc., 2024 WL 3200467, at *14 (Bankr. S.D. Tex. June 20, 2024) (Lopez, J.); 

Platinum’s Renewed Mot. Summ. J., ECF 702, at 6–7; Post-Trial Brief at 75–78.  

19. Carlyle, Senator, and Platinum’s economic interests in Wesco arising from their 

                                                           
5 To the extent the Court has found a breach of Section 3.07(h), the Participating Unsecured Noteholders cannot be 
liable for such breach, for the same reasons.  Additionally, Section 3.07(h) provides only for the manner in which 
“[t]he Issuer or its Affiliates may at any time and from time to time purchase Unsecured Notes,” ECF 601-7 § 3.07(h), 
and does not purport to govern the actions of the parties who sell 2027 Notes to the Issuer or to impose any obligations 
upon them.  Furthermore, given that any breach of Section 3.07(h) would have involved the purchase of Platinum’s 
2027 Notes, Carlyle and Senator cannot be liable under any theory because they were not involved in that conduct.  
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ownership of Wesco notes also satisfy the economic interest requirement and suffice to invoke 

the defense under New York law.  See Post-Trial Brief at 95–96; see also, e.g., White Plains Coat 

& Apron Co. v. Cintas Corp., 8 N.Y.3d 422, 426 (2007); Mitel, ECF 701-2, at 56:7–57:10.  The 

2022 Transaction served to protect and further those interests in the company.   

20. Langur Maize knows that this is a problem.  That is why it has tried to base its 

tortious interference claim on a breach of Section 3.02 by WSFS, rather than by the Debtors.  But 

artful pleading cannot get around the economic interest defense because the Participating 

Unsecured Noteholders had the requisite economic interest in WSFS’s business, too.  The 

economic interest defense is not limited to equity owners and bondholders—rather, it is available 

to any defendant who acts “to protect its own legal or financial stake in the breaching party’s 

business,” White Plains Coat & Apron Co., 8 N.Y.3d at 426, including, for example, where 

noteholders have interests for which the breaching party serves as the bond trustee under 

governing indentures, see Bank of N.Y. Mellon v. Cart 1, Ltd., 2021 WL 2358695, at *4 (S.D.N.Y. 

June 9, 2021) (applying defense where bondholder acted to safeguard its stake in an asset for 

which BNY Mellon served as trustee); Post-Trial Brief at 97. 

21. Langur Maize’s attempted end-run around the economic interest defense is also 

self-defeating, because Langur Maize has not proven the elements of tortious interference as to a 

breach by WSFS.  The record comprises unrebutted evidence that WSFS acted at the direction 

of the Debtors, after receiving requisite officers’ certificates from the Debtors and opinion letters 

from the Debtors’ counsel.  See ECF 1350 (Healy), at 151:13–152:17.  WSFS did not act on any 

instruction from any of the Participating Unsecured Noteholders and so was not induced by them.  

See id. at 152:18–153:11, 154:10–155:11.  Moreover, only the Debtors—not WSFS—could have 

issued the 1.25L Notes and exchanged them with the Participating Unsecured Noteholders for 
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2027 Notes.  WSFS could not allocate the exchange without agreement by the Debtors.  Thus, to 

the extent Langur Maize’s tortious interference claim is premised on a breach by WSFS, rather 

than the Debtors, the claim fails for lack of proof of inducement by Carlyle, Senator, or Platinum.6 

22. Langur Maize’s only other argument against application of the economic interest 

defense is that the 2022 Transaction theoretically could have been better for the Debtors than it 

actually was.  But that very argument has been expressly rejected by New York courts.  See 

TriMark, 72 Misc. 3d 1218(A), at *11–12; see also Post-Trial Brief at 96–97.    

23. Because the defense applies, Langur Maize must show that the Participating 

Unsecured Noteholders acted with “malice,” meaning that they “engaged in conduct for the sole 

purpose of inflicting intentional harm” on Langur Maize’s predecessor noteholders (or, taking 

Langur Maize’s assignment theory to its logical conclusion, on DTC itself).  U.S. Bank Nat’l 

Ass’n v. Triaxx Asset Mgmt. LLC, 2019 WL 4744220, at *10 (S.D.N.Y. Aug. 26, 2019) (emphases 

added) (quoting Carvel Corp. v. Noonan, 3 N.Y.3d 182, 190 (2004)).7   

24. The Court’s findings in its Phase One Ruling confirm the lack of any malice, just 

as the record has unambiguously shown:  the transaction participants, including Carlyle and 

Platinum, were motivated by a desire to infuse the company with much-needed new money and 

to offer supplemental forms of liquidity relief, to maximize its chances of avoiding a value-

destructive bankruptcy filing—not to harm any nonparticipants.  As the Court explained, “[i]n the 

months leading up to the 2022 transaction, Wesco faced a major liquidity crisis,” Phase One 

Ruling at 8:24–25, and became increasingly concerned about its ability to make its May 2022 

                                                           
6 As to Platinum, the plain language of Section 13.05 of the Indenture should also bar tort liability against the Debtors’ 
equity sponsor.  See Post-Trial Brief at 93–95.  And, as to Senator, it could not have intended to cause WSFS or any 
other party to breach for the additional reason that it was not involved whatsoever in negotiating the Unsecured 
Exchange.  See id. at 74–75.  
7 There is no evidence of such intent to harm, which is why Langur Maize long ago resorted to arguing that “no malice 
evidence will ever be required.”  Langur Maize’s Resp. to Platinum’s Renewed Mot. Summ. J., ECF 898, at 9 n.20. 
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interest payment, id. at 9:16–18.  Incora needed $250 million to “remain viable,” and PIMCO and 

Silver Point “offered to provide the required financing in an uptier transaction.”  Id. at 7:7–11.  

“Although there may have been substantially better theoretical offers to finance Wesco’s need 

for immediate liquidity, none that were available were also actionable”—in other words, “[t]he 

record does not show the existence of any better alternative to the 2022 transaction.”  Id. at 8:15–

22 (emphasis added).  Moreover, this Court found that the company and its board were also 

“reasonably concerned that PIMCO and Silver Point were in a power position that would allow 

them to prevent the company from getting the financing from other sources,” and “[t]he board 

expected PIMCO and Silver Point would use that power.”  Id. at 10:21–24.   

25.  As such, “Wesco and Platinum believed, in good faith, that the 2022 transaction 

was the best available alternative to stop the bankruptcy filing,” and “the company and its advisors 

sincerely believed the 2022 transaction would be in the company’s best interests.”  Id. at 12:2–3.  

The trial record similarly showed that Carlyle believed, in good faith, that the 2022 Transaction 

was in the company’s best interest.  Prior to engaging in negotiations, Carlyle independently 

determined that Incora needed liquidity but could recover if provided new money, see ECF 832 

(Hou), at 89:22–91:3; 101:3–13; 103:2–15; 104:7–13; ECF 538-13 at 5, and consented to the 

2022 Transaction to allow new money to be invested to further that goal, see, e.g., ECF 832 (Hou), 

at 142:23–25 (“We earnestly believed at the time that this transaction would give the Company 

at least two years of runway, if not four.”); id. at 78:7–9, 112:23–113:4, 134:12–20, 136:17–

137:13, 137:5–7, 138:3–6, 141:3–8, 227:14–17. 

26. A finding of malice—that the Participating Unsecured Noteholders participated in 

the 2022 Transaction not in order to benefit the company but specifically to harm nonparticipating 

noteholders whose identities were not even known, see id. at 179:14–17—simply is not possible 
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on these facts.  

IV. Langur Maize’s Tortious Interference Claim Fails Because It Has Not Proven 
Causation  

27. To prevail on its tortious interference claim, Langur Maize must also prove that the 

breach of Section 3.02 that the Court declared in its Phase One Ruling caused Langur Maize’s 

predecessors harm.  See, e.g., Lama Holding Co. v. Smith Barney Inc., 88 N.Y.2d 413, 424 (1996) 

(element of tortious interference claim is “damages resulting []from” the breach of contract 

(emphasis added)); Rich v. Fox News Network, LLC, 939 F.3d 112, 128 (2d Cir. 2019) (assessing, 

in New York tortious interference claim, whether “[t]he connection between the breach and the 

alleged damages is sufficiently strong”); 25 Fifth Ave. Mgmt. Co. v. Ivor B. Clark, Inc., 208 A.D. 

205, 208 (1st Dep’t), aff’d, 304 N.Y. 808 (1952) (finding that “plaintiff failed to establish any 

cause of action” because “it failed to show that the misconduct of defendant caused it to sustain 

any . . . damages”).  It has not done so, and the claim fails as a result. 

28. In assessing whether this element of a tortious interference claim has been satisfied, 

courts apply general principles of causation.  The causal connection between the breach of 

contract and the harm cannot be supported by “mere speculation,” Carlyle, LLC v. Quik Park 

1633 Garage LLC, 160 A.D.3d 476, 677 (1st Dep’t 2018), “conjecture,” or “guesswork,” 25 Fifth 

Ave. Mgmt. Co., 208 A.D. at 209.  Similarly, Langur Maize’s claim will fail if the “question . . . 

[of] whether [it] was damaged at all” depends on the exercise of other parties’ “discretion.”  Id.8 

29. Langur Maize has advanced two theories of harm.  First, Langur Maize posits that 

                                                           
8 See also, e.g., Story Parchment Co. v. Paterson Parchment Paper Co., 282 U.S. 555, 562 (1931) (“The rule which 
precludes the recovery of uncertain damages applies to such as are not the certain result of the wrong, [but] not to 
those damages which are definitely attributable to the wrong and only uncertain in respect of their amount.”).  Courts 
have made clear that the required causal connection between the plaintiff’s injury and the underlying wrong is not 
satisfied when it is “based on speculation” or “guesswork,” or when “actual damage depends on an exercise of 
discretion, and there is no evidence from which it reasonably can be determined how such discretion would be 
exercised.”  James Wood Gen. Trading Establishment v. Coe, 297 F.2d 651, 658 (2d Cir. 1961).  

Case 23-03091   Document 1480   Filed in TXSB on 09/06/24   Page 15 of 26



13 
 

the Unsecured Exchange harmed its predecessors by diminishing the value of their 2027 Notes.  

Second, Langur Maize contends that its predecessors were wrongly deprived of 1.25L Notes by 

their exclusion from the 2022 Transaction.  Under either theory, it has not proven the required 

element of causation because it impermissibly relies on speculation and conjecture in assuming 

that, if Section 3.02 had been complied with, these injuries would not have occurred.   

A. There Is No Evidence of Any Causal Connection Between a Breach of  
Section 3.02 and a Decline in the Value of 2027 Notes 

30. Langur Maize contends that because the Unsecured Exchange was executed in a 

manner not permitted under the Indenture—specifically, by selecting participants through a 

method other than those set forth in Section 3.02—the value of its predecessors’ holdings 

declined.  As an initial matter, the record is devoid of evidence that the 2022 Transaction led to 

any reduction in the price of the 2027 Notes at all—in fact, the evidence is to the contrary.9  But 

even if there were such evidence, Langur Maize’s claim would still fail because there is no 

evidence that the specific selection mechanism used to determine participation in the Unsecured 

Exchange had any effect on the price of the 2027 Notes.   

31. As Langur Maize itself has explained, the Indenture permitted WSFS “to select 

2027 Notes for redemption or purchase pro rata, by lot, or by some other fair and appropriate 

method.”  ECF 1395 at 4–5.  Any transaction that uptiered some but not all of the 2027 Notes 

might have resulted in the same purported decrease in the price of unsecured notes that Langur 

Maize claims occurred here—no matter the selection mechanism.  For instance, selection by lot 

would, by definition, leave some noteholders out of the exchange and presumably result in the 

                                                           
9 Specifically, trading data show that the value of the 2027 Notes increased, not decreased, after the announcement of 
the 2022 Transaction—presumably reflecting the market’s appreciation of the fact that, by improving Incora’s 
liquidity profile, the 2022 Transaction increased the likelihood that all noteholders would receive additional coupon 
payments and ultimately be repaid.  See ECF 1297 (Denham), at 112:3–10; ECF 1238-9.   
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loss of value Langur Maize alleges here.   In that case, the outcome would be the same:  the 2027 

Notes would now be junior to new junior-secured debt (i.e., the 1.25L Notes), which could result 

in a decrease in the price of the 2027 Notes.  In other words, Langur Maize’s purported injury 

stems not from the Unsecured Exchange happening in breach of Section 3.02, but from there 

being a non-pro-rata uptier at all—even though the Indentures expressly permitted non-pro-rata 

transactions and exchanges of only some of the 2027 Notes.  Because Langur Maize has not 

shown that the breach caused its purported harm, its claim fails. 

B. There Is No Evidence that a Breach of Section 3.02 Caused Langur Maize’s 
Predecessors Not to Receive 1.25L Notes 

32. Langur Maize’s alternative theory of injury is that the breach of Section 3.02 caused 

its predecessors harm by depriving them of 1.25L Notes.  This argument relies even more heavily 

on unsupported conjecture amounting to a total failure of proof.  The causal connection between 

the breach and this purported harm is impermissibly speculative in four independent and 

dispositive ways. 

33. First, this theory of harm depends on speculating that an unsecured exchange open 

to all noteholders would have occurred in the absence of the secured portion of the transaction.  

The Court has declared that the secured portion of the 2022 Transaction “violated the indenture,” 

and therefore “no new 2026 notes issued.”  Hr’g Tr. (Aug. 13, 2024), at 74:18–20.  As the Court 

noted multiple times in its Phase One Ruling, the terms of the 2022 Transaction were negotiated 

as a package deal—such that the terms of the Unsecured Exchange necessarily depended on the 

structure of the remainder of the transaction.  See Phase One Ruling at 14:10–14 (the 2022 

Transaction was “negotiated in its totality” (emphasis added)); see also id. at 19:24–20:1 

(“PIMCO and Silver Point only offered the new $250 million on the contingency that the entire 

transaction would take place.”).  Without the issuance of the additional 2026 Notes, there is no 
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reason to assume that the unsecured portion of any counterfactual transaction would have been 

negotiated.  In other words, Langur Maize seeks retroactive inclusion in a transaction that, per the 

Court’s Phase One Ruling, could not and did not happen.10 

34. Further, the Court’s findings in its Phase One Ruling suggest that no alternative 

secured transaction would have occurred in light of the Court’s finding that PIMCO and Silver 

Point would not have agreed to a pro rata deal.  See, e.g., id. at 20:3–11 (finding that “PIMCO 

and Silver Point’s group was . . . unwilling to open a transaction to all secured noteholders 

through a prorated [sic] transaction,” and that “[t]he transactions would not have worked, from 

Silver Point’s perspective, without elevated lien status because the participating noteholders were 

providing new money at a lower interest rate than they would have lent it if the new money were 

issued on a pari passu basis”).  And, without a secured transaction that released the liens securing 

the 2026 Notes, an alternative unsecured exchange into junior-lien notes would not have occurred 

either.  Without that lien release, there is no evidence that the economics of the Unsecured 

Exchange would have made sense for participating noteholders, because there would have been 

little or no value to a junior lien.  As such, an exchange into junior secured notes likely would not 

have occurred at all—or, at the very least, unsecured noteholders considering such a transaction 

may well have demanded different terms.11  Apart from its failure to introduce evidence that a 

counterfactual unsecured transaction would have occurred, Langur Maize also failed to prove that 

any alternative plan would have been actionable in the allotted time.  Time was of the essence in 

negotiating the 2022 Transaction, see Phase One Ruling, at 9:24–10:9, yet transaction participants 

                                                           
10 Langur Maize cannot simply ignore the Court’s ruling on the additional 2026 Notes in attempting to prove causation.  
Rather, the causation analysis requires assuming full compliance with the governing indentures.  See, e.g., Emmet & 
Co. v. Catholic Health E., 49 Misc. 3d 1058, 1072–73 (N.Y. Sup. Ct. 2015).   
11 For instance, they may have insisted on PIK’ing less interest, required a smaller 1.25L basket size, or simply refused 
to consent to a transaction that was open to all noteholders.  See ECF 832 (Hou), at 140:3–15 (Carlyle wanted a smaller 
1.25L tranche); id. at 125:3–18 (negotiating for smaller basket capacity); id. at 130:7–22 (negotiating for veto right 
for use of 1.25L basket). 
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“did not know who [the nonparticipating unsecured noteholders] were,” ECF 832 (Hou), at 

139:4–7, and the evidence showed that identifying those noteholders and inviting them to 

participate in transaction negotiations would have complicated and delayed a successful deal—if 

not scuttled it entirely, see id. at 139:13–17, 138:18–21.   

35. Second, this theory of harm requires further conjecture that, even if an alternative 

unsecured exchange had occurred and had been open to all unsecured noteholders, Langur 

Maize’s predecessor noteholders would have elected to participate.  The record contains no 

evidence of who those noteholders were, see ECF 1375 (Cimala), at 192:3–19, much less whether 

they would have chosen to participate in the Unsecured Exchange. 

36. There is substantial reason to doubt whether any of Langur Maize’s predecessors 

would have chosen to participate, because the economics of the 2022 Transaction were highly 

uncertain for holders of the 2027 Notes.  See, e.g., ECF 832 (Hou), at 145:1–146:23; id. at 139:4–

17.  Participating unsecured noteholders “took substantial risk in this transaction” because they 

PIK’ed most of their coupon payment (9.125%) while nonparticipating noteholders continued to 

receive their full 13.125% cash coupon.  Id. at 142:3–7.  That higher cash-interest payment that 

nonparticipating noteholders continued to receive would have helped to significantly de-risk their 

positions, see id. at 142:21–143:5, and a nonparticipating noteholder could easily have decided to 

sit on the sidelines and benefit from the immediate cashflow benefits to the company of the 2022 

Transaction.  See id. at 142:2–15 (“[B]y getting runway and preserving their cash coupon . . . 

[nonparticipating unsecured noteholders] benefitted in those two ways very materially.”).12   

37. Third, this theory of harm is speculative because it assumes that, even if an 

                                                           
12 As it turns out, they would have been correct if they concluded that it was not in their best interest to participate, 
given that nonparticipating unsecured noteholders had a better economic outcome between the date of the 2022 
Transaction and the petition date, and are set to recover more in the Debtors’ bankruptcy.  See id. at 145:10–146:23. 
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unsecured exchange had occurred in the counterfactual world and Langur Maize’s predecessors 

chose to participate, their notes would actually have been selected for exchange.  Langur Maize 

adduced no evidence concerning which of the three selection methods in Section 3.02 the Trustee 

would have employed in a hypothetical exchange, and it is pure conjecture simply to assume that 

the exchange would have been pro rata.  Instead, the Trustee may have selected notes by lot, the 

results of which are necessarily speculative.  As such, Langur Maize’s claim that its predecessors 

should have received 1.25L Notes requires speculating, without evidence, that the Trustee would 

have selected pro rata or that luck would have favored Langur Maize’s predecessors in a lottery.   

38. Fourth, it is hopelessly speculative whether Langur Maize’s predecessors’ failure 

to receive 1.25L Notes actually caused them any damage.  See, e.g., 25 Fifth Ave. Mgmt. Co., 208 

A.D. at 208 (“The fact of damage must be susceptible of ascertainment in some manner other than 

mere conjecture or guesswork.”).  Langur Maize failed to adduce any evidence that its 

predecessors would have attempted to sell 1.25L Notes at all, or that they could have sold them, 

much less any evidence of the price at which they might have sold them.  In fact, the evidence 

suggests that they would have been unable to sell 1.25L Notes at any price, since Carlyle 

attempted to make a market in the notes but could not find a single bid.  See ECF 832 (Hou), at 

146:24–147:14.  If Langur Maize’s predecessors could not have sold any 1.25L Notes they 

received, it is entirely speculative that receipt of 1.25L Notes would have had incremental value 

to Langur Maize’s unknown predecessors compared to 2027 Notes, because there is no value 

available to pay off the 1.25L Notes in the bankruptcy.   

V. Langur Maize’s Theory of Injury Violates New York Public Policy 

39. As explained, Langur Maize’s theory of injury premised on its predecessors’ 

exclusion from the Unsecured Exchange essentially seeks retroactive inclusion in the 2022 

Transaction.  But the Court ruled that the 2022 Transaction was “a singular transaction” that was 
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“not permitted” and “illegal under the documents,” see Phase One Ruling at 13:8–9, 12:4–12, 

14:10–18.  While Defendants do not believe that the 2022 Transaction was “illegal, see, e.g., IMG 

Fragrance Brands, LLC v. Houbigant, Inc., 679 F. Supp. 2d 395, 406–07 (S.D.N.Y. 2009) 

(distinguishing between “mere breach of contract” and “illegal conduct”), Langur Maize’s claim 

of entitlement to have participated in a transaction that the Court has declared breached the 

governing indentures contravenes the same public policy that prohibits parties from benefitting 

from unlawful contracts.   

40. New York courts routinely hold that unlawful agreements are unenforceable, so as 

not to allow parties to benefit from such agreements.  See, e.g., Benjamin v. Koeppel, 85 N.Y.2d 

549, 553 (1995) (quoting Lloyd Capital Corp. v. Pat Henchar, Inc., 80 N.Y.2d 124, 127 (1992)).  

Courts also have extended this principle to third parties.  See, e.g., Naimo v. La Fianza, 369 A.2d 

987, 992 (N.J. Super. Ct. Ch. Div. 1976) (“It is a general rule of law that one not a party to an 

illegal contract cannot derive any benefit therefrom . . . .”); Zollinger v. Carrol, 49 P.3d 402, 405 

(Idaho 2002).  Permitting Langur Maize to assert claims that seek the benefit of participation in a 

transaction held to be impermissible offends this public policy.   

VI. The Court’s Post-Trial Reversal of Its Summary Judgment Ruling on the Meaning 
of Section 3.02 of the Indenture Prejudiced Defendants  

41.  In its summary judgment opinion, this Court held that Section 3.02 did not apply 

to “purchases,” and ruled that trial evidence was required only to determine whether the 

Unsecured Exchange involved a “redemption.”  Summ. J. Op., ECF 508, at 42–43.  Then, in its 

Phase One Ruling, the Court found the opposite, reversing its summary judgment holding and 

ruling that although the Unsecured Exchange did not involve a redemption—which was the only 

issue the Court had left open for trial in the summary judgment ruling—the indenture was 

breached because Section 3.02 applied to “purchases” also.  Phase One Ruling, at 33:15–37:5.   
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42. The Court’s sua sponte reconsideration and reversal of its summary judgment 

ruling caused Defendants substantial prejudice.  The parties to a case “have a right to rely on” a 

ruling removing certain claims from the case, and if “the judge subsequently changes the initial 

ruling and broadens the scope of the trial, the judge must inform the parties and give them an 

opportunity to present evidence relating to the newly revived issue.”  Leddy v. Standard Drywall, 

Inc., 875 F.2d 383, 386 (2d Cir. 1989); see also F.D.I.C. v. Massingill, 24 F.3d 768, 774 (5th Cir. 

1994) (citing Leddy).  The Participating Unsecured Noteholders relied during trial on the Court’s 

summary judgment ruling, see, e.g., Burge v. Par. of St. Tammany, 187 F.3d 452, 467 (5th Cir. 

1999) (stating that a partial summary judgment order is “the law of the case on the issues 

decided”), and therefore focused on whether the 2022 Transaction was a redemption, directing 

questions on this topic to five witnesses.13  They offered no evidence or argument regarding 

Section 3.02’s application to “purchases” at trial, did not argue this point in any post-trial brief, 

and did not prepare to address this subject at the Phase One closing argument.   

43. Specifically, during trial, Defendants forwent argument about the Preliminary 

Offering Memorandum—which is the best record evidence of the parties’ intent with respect to 

Section 3.02, and is directly contrary to Langur Maize’s interpretation of that provision.14  The 

Offering Memorandum for the 2027 Notes states that “[i]f less than all of the Unsecured Notes 

are to be redeemed at any time, the Trustee will select Unsecured Notes for redemption pro rata, 

by lot or by such method as it shall deem fair and appropriate.”  ECF 560-1 at p. 245 (emphasis 

added).  It is thus unambiguous that the Offering Memorandum’s explication of the 2027 

                                                           
13 See ECF 832 (Hou), at 157:1–10, 157:24–158:1; ECF 738 (O’Connell), at 138:16–19; ECF 827 (Smith), at 95:19-
23; ECF 1350 (Healy), at 297:19–24; ECF 1008 (Seketa), at 170:17–171:1. 
14 New York courts routinely consider offering memoranda as probative evidence of intent.  See, e.g., Stonehill Cap. 
Mgmt. v. Bank of the West, 28 N.Y.3d 439, 450 (2016); Beck v. Mfrs. Hanover Tr., 218 A.D.2d 1, 14–15 (1st Dep’t 
1995); In re Trusteeship Created by Am. Home Mortg. Inv. Tr. 2005-2, 2014 WL 3858506, at *20–21 (S.D.N.Y. July 
24, 2014). 
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Indenture provision that corresponds to Section 3.02 pertains to redemptions only, indicating that 

the parties did not intend the pro rata selection requirement to apply to purchases.15  The Court 

has recognized that Langur Maize’s reading of Section 3.02 to pertain to purchases is “awkward.”  

Phase One Ruling at 33:15–37:5.  Reviewing the 2027 Indenture together with the Offering 

Memorandum leads to a sounder interpretation of the parties’ original intent.16  The Court should 

therefore vacate its sua sponte reconsidered ruling on whether Section 3.02 applies to “purchases” 

and restore its summary judgment ruling.  

VII.  Langur Maize Has Not Proven a Civil Conspiracy  

44. For the reasons already explained, Langur Maize has not proven that the 

Participating Unsecured Noteholders engaged in a civil conspiracy, both because the underlying 

tortious interference claim fails and because there is no evidence that the Participating Unsecured 

Noteholders entered into an agreement to commit a tort.  See Post-Trial Brief at 99–100.    

CONCLUSION 

45. For the reasons set forth above, the Court should reject Langur Maize’s claims 

against the Participating Unsecured Noteholders.  

  

                                                           
15 Unlike the 2027 Indenture, it is not possible to read the Offering Memorandum as Langur Maize suggests, and the 
confounding references to “purchases” that has created an ambiguity in Section 3.02 are not found in that document.   
16 The Participating Unsecured Noteholders also would have proffered a prior draft of the Indenture, see Exhibit 1, 
which was produced in discovery but was not part of the evidence at trial, given the Court’s summary judgment ruling.  
The non-final draft of Section 3.02 states:  “If less than all of the Unsecured Notes are to be redeemed or purchased 
in an offer to purchase at any time, the Trustee . . . will select Unsecured Notes for redemption or purchase pro rata, 
by lot or by such method as it shall deem fair and appropriate.”  Id. § 3.02 (emphasis added).  The deletion of the 
language “or purchased in an offer to purchase” from the final version of Section 3.02 in the Indenture indicates that 
the parties did not intend Section 3.02 to apply to purchases. 
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CERTIFICATE OF SERVICE 
 
 I certify that, on September 6, 2024, a true and correct copy of the foregoing document was 

served through the Court’s Electronic Case Filing System of the United States Bankruptcy Court 

of the Southern District of Texas, which will send a notification of such filing to all counsel of 

record.  

 Date: September 6, 2024 

        /s/ Joseph G. Catalanotto   
        Joseph G. Catalanotto 
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