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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

Case No. 23-90611 (MI)
Inre

WESCO AIRCRAFT HOLDINGS, INC., et al.,’ Chapter 11

Debtors.
(Jointly Administered)

WESCO AIRCRAFT HOLDINGS, INC.,, et al.,

Plaintiffs,
v, Adv. Pro. No. 23-03091
SSD INVESTMENTS LTD., et al.,

Defendants.

SSD INVESTMENTS LTD., et al.,
Counterclaim Plaintiffs,

V.

WESCO AIRCRAFT HOLDINGS, INC.,, et al.,
Counterclaim Defendants.

LANGUR MAIZE, L.L.C.,
Crossclaim Plaintiff,

V.

PLATINUM EQUITY ADVISORS, LLC, et al.,
Crossclaim Defendants.

LANGUR MAIZE, L.L.C.,
Third-Party Plaintiff,
V.
UNNAMED PLATINUM FUNDS c/o
PLATINUM EQUITY ADVISORS, LLC, et al.,
Third-Party Defendants.

LANGUR MAIZE, L.L.C.,
Counterclaim Plaintiff,

1

WESCO AIRCRAFT HOLDINGS, INC.,, et al.,
Counterclaim Defendants.

The Debtors operate under the trade name Incora and have previously used the trade names Wesco,
Pattonair, Haas, and Adams Aviation. A complete list of the Debtors in these chapter 11 cases, with
each one’s federal tax identification number and the address of its principal office, is available on the
website of the Debtors’ noticing agent at http://www.kccllc.net/Incora/. The service address for each
of the Debtors in these cases is 2601 Meacham Blvd., Ste. 400, Fort Worth, TX 76137.
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NOTICE OF SUPPLEMENTAL AUTHORITY

The Non-Debtor Counterclaim Defendants respectfully submit this Notice of
Supplemental Authority to bring the Court’s attention to the recent decision of the Supreme
Court of the State of New York, Appellate Division, First Department, in Ocean Trails Co., et al.
v. MLN Topco Ltd., et al., No. 2024-00169, 2024 WL 5248898 (N.Y. App. Div. Dec. 31, 2024)
(the “Mitel Appeal”). A copy of the Mitel Appeal decision is appended to this Notice as Exhibit
A.

In the Mitel Appeal, plaintiff financial institutions appealed from an adverse trial court
decision where they had challenged a restructuring transaction with some similar legal and
factual claims to those present before this Court.? The trial court granted defendants’ motions to
dismiss certain claims, including for tortious interference with contract, and plaintiffs appealed.
On December 31, 2024, the Appellate Division resolved that appeal. It affirmed the trial court’s
dismissal of the tortious interference claim, holding, amongst other things, that:

The tortious interference with contract claim was also properly dismissed. For the

reasons stated above, there was no underlying breach (see generally Lama

Holding Co. v. Smith Barney, 88 NY2d 413, 424 [1996]). Any such claim was

also barred by the economic interest defense (see generally White Plains Coat &
Apron Co., Inc. v Cintas Corp., 8 NY3d 422, 426 [2007]).

It is undisputed that Searchlight Capital Partners, LP is the controlling owner of
the breaching entity and that Credit Suisse AG, Cayman Island Branch was its
creditor. Plaintiffs’ own allegations make clear that Searchlight sought to
enhance the borrower’s prospects by raising money to buy another company and
pay down debt (see ICG Global Loan Fund 1 DAC v Boardriders, Inc., 2022 NY
Slip Op 33492[U], *25 [Sup Ct, NY County 2022]; Trimark, 2021 NY Slip Op
50794[U], *11-12), and that Credit Suisse sought to protect its interest as a lender

2 The Non-Debtor Counterclaim Defendants note that the Mitel proceedings involve a Credit
Agreement rather than a bond indenture. The PIMCO and Silver Point Noteholders addressed
the relevance of this distinction in their Motion for Summary Judgment (ECF No. 215), 4 31, in
their Reply Brief in Support of their Motion for Summary Judgment (ECF No. 321), § 3, and in
the Non-Debtor Counterclaim Defendants Supplemental Post-Trial Brief on 2024/2026
Noteholders’ Claim for Tortious Interference (ECF No. 1486), 9 14.
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(see Wilmington Trust Co. v Burger King Corp., 34 AD3d 401, 402 [1st Dept
2006], Iv denied 8 NY3d 806 [2007]; Ultramar Energy v Chase Manhattan Bank,
179 AD2d 592, 592-593 [1st Dept 1992]; U.S. Bank Natl. Assn. v Triaxx Asset
Mgt. LLC, 2019 US Dist LEXIS 159909, *27-28, 2019 WL 4744220, *9 [SD NY,
Aug. 26, 2019, 18 Civ 4044 (VM)]). Plaintiffs’ conclusory allegations that the
subject transaction was “contrary to [the borrower’s] interests” are not supported
by its factual allegations. It does not matter whether the borrower could have

secured an even more favorable deal had it sought financing from all lenders (see
Trimark, 2021 NY Slip Op 50794[U], *11-12).

Plaintiffs do not claim that Searchlight or Credit Suisse employed fraudulent or
illegal means in connection with the subject transaction. They also failed to
sufficiently allege malice. That Searchlight wanted to help favored lenders while
also boosting the borrower’s business does not demonstrate a desire to harm
plaintiffs. Credit Suisse’s alleged desire to secure early repayment of its loan
cannot even arguably be characterized as malicious (or even in bad faith).

See Exhibit A, Ocean Trails Co., et al. v. MLN Topco Ltd., et al., No. 2024-00169, slip op. at 4—
5 (N.Y. App. Div. Dec. 31, 2024).

The trial court’s decision® has been the subject of submissions before this Court. The
Non-Debtor Counterclaim Defendants addressed the relevance of the Mitel decision to their
economic interest defense to the 2024/2026 Noteholders’ claims for tortious interference with
contract in their Supplemental Post-Trial Brief on 2024/2026 Noteholders’ Claim for Tortious
Interference (ECF No. 1486), 9 14, 7 n.7, 9 21. Platinum, Carlyle, and Senator likewise
addressed the applicability of the decision to their economic interest defense to the 2027
Noteholders’ claims for tortious interference with contract in Platinum, Carlyle, Senator’s
Supplemental Post-Trial Brief Concerning Langur Maize Claims (ECF No. 1480), 9 18, 19.
The Mitel Appeal decision confirms that the economic interest defense applies to each Non-

Debtor Counterclaim Defendant in this matter.

3 Ocean Trails CLO VIII v. MLN TopCo Ltd., Index No. 651327/2023 (N.Y. Sup. Ct.), Hr'g Tr.
(Dec. 15, 2023) (“Mitel”).
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Respectfully submitted this 3™ day of January 2025,

/s/ Matthew Stein
KASOWITZ BENSON TORRES LLP

Matthew Stein

Andrew Kurland

1633 Broadway

New York, NY 10019

Tel: (212) 506-1717

Email: Mstein@kasowitz.com

Counsel for the Senator Noteholder

/s/ Benjamin F._Heidlage

HOLWELL SHUSTER & GOLDBERG LLP

Benjamin F. Heidlage (pro hac vice)
Niel R. Lieberman (pro hac vice)
425 Lexington Ave.

New York, New York 10017

Tel: (646) 837-5151

Email: bheidlage@hsgllp.com

-and-
PORTER HEDGES LLP

John F. Higgins (TX Bar No. 09597500)
Eric D. Wade (TX Bar No. 00794802)
1000 Main Street, 36th Floor

Houston, TX 77002

Tel: (713) 226-6000

Email: jhiggins@porterhedges.com

Counsel for the PIMCQO and Silver Point
Noteholder Defendants

/s/ Thomas Redburn Jr.
LOWENSTEIN SANDLER LLP

Thomas Redburn Jr. (pro hac vice)
Maya Ginsburg (pro hac vice)
Rachel Maimin (pro hac vice)
Andrew Behlmann (pro hac vice)
Michael Etkin (pro hac vice)

1251 Avenue of the Americas
New York, New York 10020

Tel: 212-262-6700

Counsel for the Citadel Noteholder
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/s/ Ellen Oberwetter /s/ William A. Clareman

WILLIAMS & CONNOLLY LLP GRAY REED LLP

Dane Butswinkas (pro hac vice) Jason S. Brookner

Ryan Scarborough (pro hac vice) Texas Bar No. 24033684

Ellen Oberwetter (pro hac vice) Lydia R. Webb

Joseph Catalanotto (pro hac vice) Texas Bar No. 24083758

680 Maine Avenue SW, 1300 Post Oak Boulevard, Suite 2000

Washington, DC 20024 Houston, Texas 77056

Tel: 202-434-5173 Telephone: (713) 986-7127

Email: Eoberwetter@wc.com Facsimile: (713) 986-5966
Email: jbrookner@grayreed.com

Counsel for Platinum Equity Advisors, LLC, Iwebb@grayreed.com

Platinum Equity Capital Partners

International, IV (Cayman) LP, and -and-

Wolverine Top Holding Corporation
PAUL, WEISS, RIFKIND, WHARTON &
GARRISON LLP

Paul M. Basta (pro hac vice)

Andrew J. Ehrlich (pro hac vice)

William A. Clareman (pro hac vice)

John T. Weber (pro hac vice)

Max H. Siegel (pro hac vice)

1285 Avenue of the Americas

New York, New York 10019

Telephone: (212) 373-3000

Email: pbasta@paulweiss.com
achrlich@paulweiss.com
wclareman@paulweiss.com
jweber@paulweiss.com
msiegel@paulweiss.com

Counsel for the Carlyle Noteholders (CCOF
Onshore Co-Borrower L.L.C., CSP IV Acquisitions,
L.P, and CCOF Master, L.P.), Unnamed Carlyle
Funds c/o Carlyle Global Credit Investment
Management, L.L.C., Carlyle Global Credit
Investment Management, L.L.C., and Spring Creek
Capital, LLC
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CERTIFICATE OF SERVICE
I certify that, on January 3, 2025, a true and correct copy of the foregoing document was
served through the Electronic Case Filing system of the United States Bankruptcy Court for the
Southern District of Texas.

/s/ John F. Higgins
John F. Higgins
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EXHIBIT A



| NDEX NO. 651327/2023

U3/25::R80%:8 Rivécer: 12/ 31/ 2024

NYSCEF DOC. NO. “220° 45“’%@-
: 2024-00169

NYSCEF DOC. NO. 37 Supreme Court of the State of Few i@uf | VED NYSCEF: 12/31/2024
Appellate Bivision, First Judicial DBepartment

Singh, J.P., Pitt-Burke, Higgitt, Rosado, O’Neill Levy, JJ.

2018 OCEAN TrRAILS CLO VII et al., Index No. 651327/23
Plaintiffs-Appellants-Respondents, Case No. 2024-00169
-against-

MLN Torco LTD. et al.,
Defendants-Respondents-Appellants,

JOHN DOE AFFILIATE OF CREDIT SUISSE AG et al.,
Defendants,

SEARCHLIGHT CAPITAL PARTNERS, LP,
Defendant-Respondent.

Selendy Gay PLLC, New York (Andrew R. Dunlap of counsel), for appellants-
respondents.

Davis Polk & Wardwell LLP, New York (Elliot Moskowitz of counsel), for Participating
Lenders, respondent-appellant.

Orrick Herrington & Sutcliffe LLP, New York (Richard A. Jacobsen of counsel), for
Credit Suisse AG, respondent-appellant.

Wachtell, Lipton, Rosen & Katz, New York (Emil A. Kleinhaus of counsel), for MLN
Topco Ltd., Mitel Networks (International) Limited, MLN US Topco Inc. and MLN US
Holdco LLC, respondents-appellants.

Latham & Watkins LLP, New York (Christopher Harris of counsel), for respondent.

Order, Supreme Court, New York County (Jennifer G. Schecter, J.), entered on or
about December 7, 2023, which, insofar as appealed from, granted defendants’ motions

to dismiss the seventh and eighth causes of action but denied their motions as to the
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first, second, third, fourth, fifth, and sixth causes of action, unanimously modified, on
the law, to grant the motions to dismiss the first, second, third, fourth, fifth, and sixth
causes of action, and to declare that the amended agreements are valid and enforceable
contracts, and otherwise affirmed, without costs. The Clerk is directed to enter judgment
accordingly.

This case involves an “uptiering” transaction — i.e., one in which a borrower
company buys back the existing loans of the majority of its lenders through issuance of
new, more senior loans, thereby effectively subordinating the existing loans of minority
lenders formerly in the same class as the majority lenders. Plaintiffs are the now-
subordinated minority lenders.

The declaratory judgment claim (first cause of action) is not viable. Plaintiffs’
consent to the amended agreements was not required because § 9.08(b)(i) and (iv) of
the original agreements were not implicated.

Section 9.08(b)(i) only requires the consent of “each Lender directly adversely
affected” by a change in loan terms. Here, the effect on plaintiffs’ loans was indirect (see
Matter of Murray Energy Holdings Co., 616 BR 84, 99-100 [Bankr SD Ohio 2020]
[applying New York law]; see also LCM XXII Ltd. v Serta Simmons Bedding, LLC, 2022
US Dist LEXIS 57976, *4-5 & n 4, 2022 WL 953109, *2 & n 4 [SD NY, Mar. 29, 2022, 21
Civ 3987 (KPF)]). There was also no “agreement” to “waive[], amend[], or modif[y]” the
terms of any loans. Rather, the participating lenders’ loans were assigned back to the
borrower, cancelled, and then replaced with new loans with their own, new terms (see
Matter of Chrysler LLC, 576 F3d 108, 120 [2d Cir 2009], vacated as moot on other
grounds by 558 US 1087 [2009]; Matter of Metaldyne Corp., 409 BR 671, 677-678

[Bankr SD NY 2009], affd 421 BR 620 [SD NY 2009]).
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For the same reasons, the subject transaction did not “amend the provisions of”
§ 7.02 within the meaning of § 9.08(b)(iv). Had the parties wanted an effective or
functional amendment to be covered, they could have used language to that effect, as
they did elsewhere (see Quadrant Structured Prods. Co., Ltd. v Vertin, 23 NY3d 549,
560 [2014]). Instead, they used terms suggesting an actual, textual amendment.
Contrary to plaintiffs’ claim, the amended agreements did not amend the definition of
the term “Intercreditor Agreement” used in § 7.02, which was open-ended.

The breach of contract claims (second through sixth causes of action) should also
be dismissed. The subject transaction did not breach §§ 2.18(c) and 9.04(b)(ii)(D)
because it complied with the express exception to these provisions located at § 9.04(i).
This provision authorizes the borrower to “purchase by way of assignment and become
an Assignee with respect to Term Loans at any time.” The parties dispute whether the
subject transaction represented a “purchase” or simply a “refinancing” or “exchange” of
the existing loans for new loans. However, these concepts are not mutually exclusive.
There is no indication in the agreements that a refinancing or exchange cannot include a
purchase, nor is there any indication that a purchase requires payment in full, upfront,
in cash, or that debt cannot constitute payment. Indeed, several provisions suggest
otherwise. A requirement of cash payment or prohibition on the use of debt as payment
would also not be consistent with the common understanding of the word “purchase”
(see Justinian Capital SPC v WestLB AG, N.Y. Branch, 28 NY3d 160, 169-170 [2016]).

The subject transaction also did not breach § 2.21 because any rights conferred
under that provision were not sacred rights delineated under § 9.08(b) and thus could
validly be waived with the consent of a majority of lenders, which was undisputedly

obtained here. The new loans incurred in connection with this transaction could also
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not, by definition, have been Incremental or Refinancing Term Loans insofar as they
were incurred after the date of the amendments. Section 2.21 does not contain any
broader prohibition on incurring other types of new debt. Although §§ 6.01 and 6.02
did, these were deleted from the amended agreements and are not at issue here.

The breach of the implied covenant of good faith and fair dealing claim was
properly dismissed. Although the implied covenant is part of every agreement, including
the agreements at issue here, a reasonable person would not be justified in
understanding that these agreements contained the particular implied promise claimed
— i.e., that plaintiffs were to maintain their pro rata rights even in the face of the
issuance of new debt (see generally Cordero v Transamerica Annuity Serv. Corp., 39
NY3d 399, 409-410 [2023]). The agreements, which were negotiated by sophisticated
parties, contain specific, detailed provisions regarding when plaintiffs are entitled to pro
rata treatment and when they are not. Although the agreements contain limitations on
the acquisition of new debt, they also allow the borrower to purchase loans “at any time”
and permit amendments by majority consent with enumerated exceptions. Had the
parties wanted to prohibit amendments such as those at issue here, they could have
done so, but they did not (see Audax Credit Opportunities Offshore Ltd. v TMK Hawk
Parent, Corp., 72 Misc 3d 1218[A]; 2021 NY Slip Op 50794[U], *10 [Sup Ct, NY County
2021] [hereinafter Trimark]; see also Intrepid Invs., LLC v Selling Source, LLC, 213
AD3d 62, 66-67 [1st Dept 2023]; Women’s Interart Ctr., Inc. v NYC Economic Dev.
Corp., 132 AD3d 442, 442-443 [1st Dept 2015], lv denied 29 NY3d 907 [2017]).

The tortious interference with contract claim was also properly dismissed. For
the reasons stated above, there was no underlying breach (see generally Lama Holding

Co. v Smith Barney, 88 NY2d 413, 424 [1996]). Any such claim was also barred by the
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economic interest defense (see generally White Plains Coat & Apron Co., Inc. v Cintas
Corp., 8 NY3d 422, 426 [2007]).

It is undisputed that Searchlight Capital Partners, LP is the controlling owner of
the breaching entity and that Credit Suisse AG, Cayman Island Branch was its creditor.
Plaintiffs’ own allegations make clear that Searchlight sought to enhance the borrower’s
prospects by raising money to buy another company and pay down debt (see ICG Global
Loan Fund 1 DAC v Boardriders, Inc., 2022 NY Slip Op 33492[U], *25 [Sup Ct, NY
County 2022]; Trimark, 2021 NY Slip Op 50794[U], *11-12), and that Credit Suisse
sought to protect its interest as a lender (see Wilmington Trust Co. v Burger King
Corp., 34 AD3d 401, 402 [1st Dept 2006], lv denied 8 NY3d 806 [2007]; Ultramar
Energy v Chase Manhattan Bank, 179 AD2d 592, 592-593 [1st Dept 1992]; U.S. Bank
Natl. Assn. v Triaxx Asset Mgt. LLC, 2019 US Dist LEXIS 159909, *27-28, 2019 WL
4744220, ¥*9 [SD NY, Aug. 26, 2019, 18 Civ 4044 (VM)]). Plaintiffs’ conclusory
allegations that the subject transaction was “contrary to [the borrower’s] interests” are
not supported by its factual allegations. It does not matter whether the borrower could
have secured an even more favorable deal had it sought financing from all lenders (see
Trimark, 2021 NY Slip Op 50794[U], *11-12).

Plaintiffs do not claim that Searchlight or Credit Suisse employed fraudulent or
illegal means in connection with the subject transaction. They also failed to sufficiently
allege malice. That Searchlight wanted to help favored lenders while also boosting the
borrower’s business does not demonstrate a desire to harm plaintiffs. Credit Suisse’s
alleged desire to secure early repayment of its loan cannot even arguably be

characterized as malicious (or even in bad faith).
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In view of our disposition of these issues, we need not reach the parties’
remaining arguments.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: December 31, 2024
Susanna Molina Rojas
Clerk of the Court





