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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 
 
 

In re: ) 
 )   
JEFFERSON COUNTY, ALABAMA,   )  Case No. 11-05736-TBB9 
a political subdivision of the State of  ) 
Alabama,  )  Chapter 9  

 )  
Debtor. ) 

 
 

JEFFERSON COUNTY’S OBJECTION TO PROOF OF CLAIM NUMBER 1349  
FILED BY CERES ENVIRONMENTAL SERVICES INC. 

 
Jefferson County, Alabama (the “County”), pursuant to 11 U.S.C. § 502 and Federal Rule of 

Bankruptcy Procedure 3007, objects to Claim Number 1349 (the “Disputed Claim”),1 filed by Ceres 

Environmental Services Inc. (the “Claimant”), as follows: 

SUMMARY OF OBJECTION 

1. The Disputed Claim is due to be disallowed as filed.  As discussed in further detail 

below, the Claimant performed debris removal services for the County following the tornadoes of 

April 27, 2011.  The parties’ contract is based upon and governed by certain Federal Emergency 

Management Agency (“FEMA”) policies.  The Disputed Claim alleges fees for work that was not 

performed in compliance with the parties’ contract and applicable FEMA policies and therefore is 

not compensable.   

2. Moreover, the Disputed Claim was untimely filed and is due to be disallowed in its 

entirety.   

                                                 
1  The Disputed Claim is numbered as set forth in the claims register maintained by Kurtzman Carson 
Consultants LLC, the County’s duly-appointed claims agent.  
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BACKGROUND 

A. Case Background. 

3. On November 9, 2011 (the “Filing Date”), the County filed a voluntary petition for 

relief under chapter 9 of title 11 of the United States Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy 

Code”).   

4. On March 4, 2012, this Court entered the order for relief in the County’s case [Docket 

No. 778], confirming the County’s eligibility to be a debtor under Chapter 9 of the Bankruptcy 

Code. 

5. By order dated November 22, 2013 [Docket No. 2248] (the “Confirmation Order”), 

the Court confirmed the Chapter 9 Plan of Adjustment of Jefferson County, Alabama (Dated 

November 6, 2013) [Docket No. 2182] (as previously or subsequently supplemented, amended, or 

modified, the “Plan”). 

6. The Effective Date of the Plan occurred on December 3, 2013.  See Docket No. 2274.  

B. The Claims Process in the County’s Case. 

7. On April 6, 2012, the Court entered its Order (i) Setting Bar Dates and Procedures 

for Filing Proofs of Claim; (ii) Setting the Bar Date and Procedures for Filing Requests for 

Allowance of Section 503(b)(9) Claims; and (iii) Approving Form and Manner of Serving and 

Publishing the Notice of Bar Dates and the Entry of the Order for Relief [Docket No. 889] (the “Bar 

Date Order”).  

8. Among other things, the Bar Date Order set June 4, 2012 (the “Bar Date”) as the 

deadline for filing proofs of claim.  Moreover, the Court approved the County’s proposed Proof of 

Claim Form and Bar Date Notice (as those terms are defined in the Bar Date Order).  
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9. The County duly served the Bar Date Notice and Proof of Claim Form.  The County 

also published notice of the Bar Date in The Birmingham News and The Bond Buyer.  See Docket 

No. 1057.   

C. The Disputed Claim. 

10. The Claimant filed the Disputed Claim as an unsecured claim in the amount of 

$3,741,915.52 on August 31, 2012.  A copy of the Disputed Claim is attached hereto as Exhibit A.   

11. The Disputed Claim seeks to collect on open invoices from June and July 2011 in the 

amount of $3,556,732.54, as well as an invoice from September 15, 2011 in the amount of 

$185,182.98.  See Disputed Claim.   

12. Under the Plan and Confirmation Order, if and to the extent the Disputed Claim is 

allowed, such allowed claim will be treated as a Class 6 “General Unsecured Claim.”  See Plan 

§ 2.3(t).   

D. Background Regarding the Disputed Claim. 

13. On April 27, 2011 tornadoes caused extensive property damage and debris across the 

County.   On May 3, 2011 the County issued Request for Proposal No. 133-11 (the “RFP”) for 

debris removal and disposal services, to address the damage caused by the April 27 tornadoes.  The 

RFP was provided to contractors and published on the County’s website.   

14. The Claimant submitted a proposal in response to the RFP.  The Claimant represents 

itself as one of the nation’s largest debris and environmental services contractors, providing 

extensive disaster-related services to all levels of government in the aftermath of catastrophic events.  

15. On May 4, 2011 the Jefferson County Commission (the “Commission”) adopted a 

resolution (the “Resolution”) authorizing and directing the Commission President to execute a 
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contract with the Claimant for debris cleanup and hauling services (as amended, the “Contract”).  A 

copy of the Resolution and Contract are attached hereto as Exhibit B.   

16. The purpose of the Contract was “to remove and dispose of all eligible debris from 

[County] Rights-of-Way.”  Contract § 1.0.  The Claimant was to provide “debris removal and 

disposal of all eligible debris from the COUNTY [rights-of-way] and COUNTY maintained 

property.”  Id. § 2.1.  Under the Contract, “[e]ligible debris is considered all storm related debris, 

which is located within the public right of way . . . and creates an immediate threat to lives, public 

health and safety.”  Id. § 4.1.  The Contract applies only to public rights-of-way and other public 

property.  See id. § 2.6 (“The Contractor shall not enter onto private property during the performance 

of this contract.”).  State law prevents the County and its contractors from entering private property 

to remove debris.     

17. Consistent with state law, the Contract precludes the Claimant from entering private 

property for Extraction or Hauling.  In addition, the Contract requires performance by the Claimant 

in accordance with applicable FEMA policies.  Such compliance is necessary for the County to 

receive reimbursement from FEMA for payments under the Contract.  See Contract § 19.0 

(acknowledgement that Claimant’s “services qualify for the County to seek reimbursement for 

payment . . . under all applicable Federal Public Assistance Debris Removal Regulations”); id. at 

Attachment A (certification that Claimant’s “operations in Jefferson County, Alabama will 

substantially conform with the Debris Management Guide FEMA P-325, Public Assistance, Debris 

Management dated July 2007”).    

18. FEMA Disaster Assistance Policy 9523.11 (attached hereto as Exhibit C, the “DAP”) 

distinguishes between (a) the extraction of uprooted tree stumps from the ground (“Extraction”) and 
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(b) normal debris removal for all stumps placed on public rights-of-way (“Hauling”).2  See DAP 

§ VII(A) (distinguishing between “supplemental assistance to remove, transport, dispose, and 

provide fill for the root cavity of an eligible uprooted tree or stump” and “normal debris removal for 

all stumps, regardless of size, placed on the rights-of-way by others”); see also Contract § 4.3.   

19. The DAP establishes a fee structure for Extraction of tree stumps more than 24 inches 

in diameter on public rights-of-way that pose an immediate threat to life, public health, and safety 

(the “Extraction Fee”).  DAP § VII(A).  Pursuant to the DAP, FEMA, the State of Alabama 

Emergency Management Agency (“AEMA”), and the County must give prior approval for any 

Extraction to be eligible for an Extraction Fee.  See id.  In contrast, reimbursement for any removal 

of tree stumps that are not eligible for Extraction is based on the cubic yards of debris (the “Hauling 

Fee”).  See id.  As set forth in the DAP, the Hauling Fee is less than the Extraction Fee because 

contractors “do not incur additional cost to remove these stumps because the same equipment that is 

used to pick up ‘regular’ debris can be used to pick-up these stumps.”  Id.   

20. Consistent with the DAP, the Contract includes a fee schedule that distinguishes 

between the Hauling Fee (based on cubic yards of debris and the distance hauled) and the Extraction 

Fee (based on the size of the tree stump approved for Extraction).  Without limitation, the Claimant 

is entitled to the Extraction Fee only to the extent the tree stump is otherwise eligible and the County 

and FEMA give pre-approval of the Extraction.  See Fee Schedule (attached to Contract) at Item 

Nos. 1, 19-21; Contract § 4.3.  Under the Contract, the Extraction of ineligible tree stumps (i.e., tree 

stumps not in the ground, not in the public rights-of-way, not over 24 inches in diameter, or not 

                                                 
2  DAP 9523.11 is included within Debris Management Guide FEMA P-325 at Appendix G.   
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properly pre-approved for Extraction) is compensable only by Hauling Fees.  See Contract 

§§ 4.1, 4.3.   

21. The County has paid the Claimant over $11 million under the Contract.  The Disputed 

Claim covers invoices the Claimant submitted to the County for the period of June 14, 2011 through 

July 28, 2011 in the total amount of $3,556,732.54.3  The County reviewed these invoices and 

determined that the Claimant improperly billed the County.  Without limitation, the County 

determined the invoices included Extraction Fees for ineligible tree stumps that were not pre-

approved by FEMA or not subject to Extraction because the tree stumps were already out of the 

ground and placed in the public rights-of-way.  The Claimant is not entitled to an Extraction Fee for 

ineligible tree stumps. If anything, the Claimant is only entitled to a Hauling Fee.   

22. The County further reserves all rights, claims, and defenses with respect to any 

invoices for the Hauling or Extraction of tree stumps, or any other debris, from private property.      

JURISDICTION AND NOTICE 

23. The County brings the instant objection (the “Objection”) pursuant to 11 U.S.C. § 

502 and Federal Rule of Bankruptcy Procedure 3007.  

24. The Court has jurisdiction over the Objection pursuant to 28 U.S.C. §§ 157 and 1334. 

 The Objection is a core proceeding within the meaning of 28 U.S.C. § 157(b).  Venue of the 

County’s case and the Objection is proper before the Court under 28 U.S.C. §§ 1408 and 1409. 

25. The County will serve a copy of this Objection on the Claimant and all parties on the 

Master Service List, as that term is defined in the Court’s Order Establishing Notice, Service, and 

                                                 
3 The Claimant submitted an additional invoice to the County on September 15, 2011.  The County disputed the 

amount of this invoice as well.  The County and the Claimant resolved their dispute regarding the September 15, 2011 
invoice and the County satisfied the September 15, 2011 invoice at an agreed upon amount.  Accordingly, the County is 
not liable for any part of the September 15, 2011 invoice as alleged in the Disputed Claim.        
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Case Management Procedures Pursuant to 11 U.S.C. §§ 102(1)(A) and 105(a) and Bankruptcy Rule 

2002(m) [Docket No. 89].  

THE COUNTY’S OBJECTIONS TO THE DISPUTED CLAIM  

A. The Claimant Did Not Comply With the Terms of the Contract and Applicable FEMA 
Policies. 

 
26. Upon the County’s objection, the Disputed Claim may not be allowed to the extent 

that “such [Disputed Claim is] unenforceable against the debtor and property of the debtor, under 

any agreement or applicable law for a reason other than because such [Disputed Claim is] contingent 

or unmatured . . . .”  See 11 U.S.C. §§ 502(b)(1), 901; see also Raleigh v. Ill. Dept. of Rev., 530 U.S. 

15, 20 (2000) (“[c]reditors’ entitlements in bankruptcy arise in the first instance from the underlying 

substantive law creating the debtor’s obligation, subject to any qualifying or contrary provisions of 

the Bankruptcy Code”).   

27. The Disputed Claim as filed is due to be disallowed because the County is not liable 

under the Contract for the amounts alleged in the Disputed Claim.  The DAP and the Contract make 

a distinction between Extraction and Hauling.  For loose tree stumps placed in the public rights-of-

way, the Claimant is only entitled to the Hauling Fee of between $7.19 per cubic yard and $7.47 per 

cubic yard (depending on the distance hauled).  The Claimant is entitled to an Extraction Fee only 

with respect to eligible tree stumps (i.e., tree stumps in the ground, in the public rights-of-way, over 

24 inches in diameter, and pre-approved for Extraction).  The Claimant could not in any event go on 

private property for the purposes of Extraction or Hauling of any debris.   

28. Without limitation, the Disputed Claim is due to be disallowed to the extent the 

Claimant seeks Extraction Fees for tree stumps or other debris: (a) for which the Claimant did not 

perform an Extraction; (b) for which FEMA did not authorize Extraction and Extraction Fees; or (c) 
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not otherwise eligible for Extraction or Extraction Fees under the terms of the Contract or the DAP.  

At most, the Claimant is entitled to Hauling Fees with respect to such tree stumps and other debris.  

Furthermore, the County is not liable to the Claimant for any fees arising from the Claimant’s work 

on private property.   

B. The Disputed Claim is Untimely. 

29. Pursuant to section 502(b)(9) of the Bankruptcy Code, a proof of claim is due to be 

disallowed to the extent that “proof of such claim is not timely filed . . . .”  Federal Rule of 

Bankruptcy Procedure 3007 provides that the County may object to proofs of claim to the extent 

they were not timely filed.   

30. As discussed above, the Disputed Claim was filed after the Bar Date.  Accordingly, 

the Disputed Claim is untimely and due to be disallowed.  

DENIAL OF LIABILITY AND GENERAL RESERVATION OF RIGHTS 

31. Without limitation or waiver of any other basis for objection or disallowance, the 

County denies the allegations on which the Disputed Claim is based, disputes liability for the 

Disputed Claim, and demands strict proof thereof. 

32. The County reserves all rights, claims, and defenses with respect to the Disputed 

Claim and all other proofs of claim filed in its case.  

33. The County files this Objection without prejudice to or waiver of its rights pursuant 

to section 904 of the Bankruptcy Code, and nothing herein is intended as or shall be deemed to 

constitute the County’s consent to this Court’s interference with (a) any of the political or 

governmental powers of the County, (b) any of the property or revenues of the County, or (c) the 

County’s use or enjoyment of any income-producing property. 
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WHEREFORE, the County respectfully requests the Court to enter an order disallowing the 

Disputed Claim as filed and granting such other, further, and different relief as may be just and 

proper.  

Respectfully submitted this 27th day of May, 2014.  
 
 

By: /s/ Patrick Darby                          
BRADLEY ARANT BOULT CUMMINGS LLP  
Patrick Darby 
Jay R. Bender 
James B. Bailey 
One Federal Place 
1819 Fifth Avenue North 
Birmingham, Alabama 35203 
Telephone:  (205) 521-8000 
Facsimile:  (205) 521-8500 
Email: pdarby@babc.com, jbender@babc.com,   
 jbailey@babc.com 

-and- 

JEFFERSON COUNTY ATTORNEY’S OFFICE 
Carol Sue Nelson 
Theodore A. Lawson 
Shawnna H. Smith 
Allison Gault 
280 Jefferson County Courthouse 
716 Richard Arrington Jr. Blvd. North 
Birmingham, Alabama 35203 
Telephone:  (205) 325-5688 
Facsimile:  (205) 325-5840 
Email:  nelsonc@jccal.org, lawsont@jccal.org, 
 smithsha@jccal.org, gaulta@jccal.org 

 
Counsel for Jefferson County, Alabama 
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FEMA 
DISASTER ASSISTANCE POLICY 

1. TITLE: Hazardous Stump Extraction and Removal Eligibility 

II. DATE: MAY 1 5 2007 

Ill. PURPOSE: 

Establish criteria used to reimburse applicants for removing eligible hazardous stumps from 
public or, where authorized, private property. 

IV. SCOPE AND AUDIENCE: 

The policy is applicable to all major disasters and emergencies declared on or after the date of 
publication. It is intended for all persoiiDel involved in the administration and execution of the 
Public Assistance Program, including applicants. 

V. AUTHORITY: 

Sections 403 and 407 of the Robert T. Stafford Disaster Relief and Emergency Assistance Act, 42 
U.S.C. 5121-5206, as amended. 

VI. BACKGROUND: 

Public Assistance regulations authorize reimbursement for the removal of debris from public 
and private land when it is in the public interest. Such removal is in the public interest when it 
is necessary to: eliminate immediate threats to life, public health and safety, or eliminate 
immediate threats of significant damage to improved public or private property; or to ensure 
economic recovery of the affected community to the benefit of the community at large. Trees 
that are uprooted during a disaster event such that all or part of their roots are exposed may 
pose an immediate threat to public health and safety. 

VII. POLICY: 

A. When a disaster event uproots a tree or stump (i.e., 50% or more of root ball is exposed) 
on a public right-of-way, improved public property or improved property owned by certain 
private nonprofit organizations, and the exposed root ball poses an immediate threat to life, 
public health and safety, FEMA may provide supplemental assistance to remove, transport, 
dispose, and provide fill for the root cavity of an eligible uprooted tree or stump. The Federal 
Emergency Management Agency (FEMA) will reimburse applicants reasonable costs for this 
type of work only when uprooted stumps are more than 24 inches in diameter (measured two 
feet from the ground), with the consensus of the Applicant and the State, and is approved in 
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~-; FEMA 
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DISASTER ASSISTANCE POLICY 

advance by FEMA, using the attached Hazardous Stump Worksheet. 

1. If it is necessary to remove an uprooted stump before it can be inspected by FEMA 
because it poses a threat that must be dealt with immediately, the applicant must submit 
documentation, to FEMA including photographs, that establishes its location on public 
property, specifics on the threat, stump diameter measured two feet up the trunk from the 
ground, quantity of material to fill the hole, and any special circumstances. 

2. FEMA will reimburse applicants for extraction, transport and disposal of stumps 
with a diameter of 24 inches or smaller at the unit cost rate for regular vegetative debris, using 
the attached Stump Conversion Table, as such stumps do not require special equipment. 

3. FEMA will reimburse applicants at the unit cost rate (usually cubic yards) for normal 
debris removal for all stumps, regardless of size, placed on the rights-of-way by others (i.e., 
contractors did not extract them from public property or pr.operty of eligible Private Non Profit: 
organization). In such instances, applicants do not incur additional cost to remove these stumps 
because the same equipment that is used to pick up "regular" debris can be used to pick-up 
these stumps. 

4. If an applicant incurs additional costs in picking up large stumps (over 24 inches in 
diameter) from rights-of-way, it should complete the Hazardous Stump Worksheet and present 
dlocumentation to FEMA in advance for consideration. 

5. Stumps with less than 50% of their root ball exposed should be cut flush at ground 
level and the cut portion included with regular vegetative debris. 

6. Straightening or bracing of trees is eligible for reimbursement if it is less costly than 
removal and disposal. Applicant must provide a cost analysis showing cost effectiveness. 

VIII. ORIGINATING OFFICE: Disaster Assistance Directorate (Public Assistance Division) 

IX. SUPERSESSION: This policy supersedes Recovery Policy Number 9523.11, Hazard 
Stump Removal and Extraction Eligibility dated May 6, 2006. 

Davi · arratt 
ing Assistant Administrator 

Disaster Assistance Directorate 
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SSttuummpp  CCoonnvveerrssiioonn  TTaabbllee  

  
Diameter to Volume Capacity 

 
The quantification of the cubic yards of debris for each size of stump in the following table was derived from FEMA field studies conducted 
throughout the State of Florida during the debris removal operations following Hurricanes Charley, Frances, Ivan and Jeanne.  The following 
formula is used to derive cubic yards: 
 

[(Stump Diameter2 x 0.7854) x Stump Length] + [(Root Ball Diameter2 x 0.7854) x Root Ball Height] 
46656 

 
0.7854 is one-fourth Pi and is a constant. 
46656 is used to convert cubic inches to cubic yards and is a constant 
 
The formula used to calculate the cubic yardage used the following factors, based upon findings in the field: 

• Stump diameter measured two feet up from ground 
• Stump diameter to root ball diameter ratio of 1:3.6 
• Root ball height of 31” 

 
  
 

Stump Diameter 
(Inches) 

Debris Volume 
(Cubic Yards) 

 Stump Diameter 
(Inches) 

Debris Volume 
(Cubic Yards) 

6 0.3  46 15.2 
7 0.4  47 15.8 
8 0.5  48 16.5 
9 0.6  49 17.2 
10 0.7  50 17.9 
11 0.9  51 18.6 
12 1  52 19.4 
13 1.2  53 20.1 
14 1.4  54 20.9 
15 1.6  55 21.7 
16 1.8  56 22.5 
17 2.1  57 23.3 
18 2.3  58 24.1 
19 2.6  59 24.9 
20 2.9  60 25.8 
21 3.2  61 26.7 
22 3.5  62 27.6 
23 3.8  63 28.4 
24 4.1  64 29.4 
25 4.5  65 30.3 
26 4.8  66 31.2 
27 5.2  67 32.2 
28 5.6  68 33.1 
29 6  69 34.1 
30 6.5  70 35.1 
31 6.9  71 36.1 
32 7.3  72 37.2 
33 7.8  73 38.2 
34 8.3  74 39.2 
35 8.8  75 40.3 
36 9.3  76 41.4 
37 9.8  77 42.5 
38 10.3  78 43.6 
39 10.9  79 44.7 
40 11.5  80 45.9 
41 12  81 47 
42 12.6  82 48.2 
43 13.3  83 49.4 
44 13.9  84 50.6 
45 14.5    
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