
UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

In re: 
 
LAVIE CARE CENTERS, LLC, et. al., 
 
 

Debtor. 
_______________________________________/ 

 
 
Case No.: 24-55507 (PMB) 
 
(Jointly Administered) 

 
LAVIE CARE CENTERS, LLC, et. al., 
 

Plaintiffs, 
vs. 
 
HEALTHCARE NEGLIGENCE SETTLEMENT 
RECOVERY CORP., 
 

Defendant. 
_______________________________________/ 

 
Adv. Proc. No. 24-05127 (PMB) 

 
RECOVERY CORP.’S RESPONSE  

IN OPPOSITION TO INJUNCTION MOTION 
 

Healthcare Negligence Settlement Recovery Corp. (the “Recovery Corp.”), by and 

through its undersigned counsel, hereby files this response in opposition to “Debtors’ 

Motion for Entry of Order (I) Extending The Automatic Stay and/or Preliminarily 

Enjoining Claims and Causes of Action Against Non-Debtor Defendants and (II) 

Expedition” (the “Injunction Motion”) [Adv. Doc. 2], that was filed on June 30, 2024, by 

LaVie Care Centers, LLC, along with certain of its affiliates and subsidiaries 

(collectively, the “Debtors”)1:   

 
1 La Vie Care Centers, LLC, 1010 Carpenters Way Operations LLC, 1120 West Donegan Avenue Operations LLC, 
11565 Harts Road Operations LLC, 12170 Cortez Boulevard Operations LLC, 1465 Oakfield Drive Operations 
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I. BACKGROUND RELATING TO RECOVERY CORP. 

1. Recovery Corp. was formed as a Florida corporation by a series of ninety-

eight (98) claimants (collectively, the “Claimants”2) asserting claims arising from nursing 

home negligence at a series of skilled nursing facilities (collectively, the “SNFs”) owned 

and/or operated by some of the debtors who have initiated the above-styled jointly 

administered bankruptcy cases (collectively, these “Reorganizations”).   

2. Each of the Claimants has been represented by one of sixteen (16) law 

firms (collectively, the “Claimant Firms”) specializing in the representation of nursing 

home negligence victims with claims arising based upon breach of a duty of care under 

Florida Statutes §§400.022, 400.023, and other applicable law.   

3. In pursuing claims for their respective Claimants, the Claimant Firms 

brought a series of separate lawsuits and related controversies (collectively, the 

“Negligence Actions”) that resulted in a series of settlement agreements (collectively, the 

“Settlements”) with the respective Debtors.  The aggregate amount of the Settlements for 

all Claimants was $8,938,876.96.   

 
LLC, 15204 West Colonial Drive Operations LLC, 1550 Jess Parrish Court Operations LLC, 1615 Miami Road 
Operations LLC, 1851 Elkcam Boulevard Operations LLC, 216 Santa Barbara Boulevard Operations LLC, 2333 
North Brentwood Circle Operations LLC, 2826 Cleveland A venue Operations LLC, 3001 Palm Coast Parkway 
Operations LLC, 3101 Ginger Drive Operations LLC, 3735 Evans Avenue Operations LLC, 4200 Washington 
Street Operations LLC, 4641 Old Canoe Creek Road Operations LLC, 518 West Fletcher A venue Operations LLC, 
5405 Babcock Street Operations LLC, 6305 Cortez Road West Operations LLC, 6414 13th Road South Operations 
LLC, 6700 NW 10th Place Operations LLC, 702 South Kings Avenue Operations LLC, 710 North Sun Drive 
Operations LLC, 741 South Beneva Road Operations LLC, 777 Ninth Street North Operations LLC, 7950 Lake 
Underhill Road Operations LLC, 9311 South Orange Blossom Trail Operations LLC, 9355 San Jose Boulevard 
Operations LLC, Baya Nursing and Rehabilitation, LLC, Brandon Facility Operations, LLC, Consulate Facility 
Leasing, LLC, Epsilon Health Care Properties, LLC, Floridian Facility Operations, LLC, Josera, LLC, Kissimmee 
Facility Operations, LLC, Lidenskab, LLC, LV CHC Holdings I, LLC, Melbourne Facility Operations, LLC, Miami 
Facility Operations, LLC, New Port Richey Facility Operations, LLC, North Fort Myers Facility Operations, LLC, 
Orange Park Facility Operations, LLC, Port Charlotte Facility Operations, LLC, Tallahassee Facility Operations, 
LLC, Tosturi, LLC, and West Altamonte Facility Operations, LLC.   
2 At present, the number of Claimants has increased, and may increase further. 
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4. In all instances, the Settlements provided for payments over time to the 

Claimants on account of undisputed liabilities of the Debtors.  Most if not all the 

Settlements were reached at a point in time during which the Debtors had already 

retained bankruptcy counsel, presumably with an eye towards commencement of these 

Reorganizations.   

5. During late 2023 and early 2024, the Claimant Firms witnessed a series of 

defaults with respect to the Settlements and made further inquiries.  They came to learn 

that many of the operators named as defendants in the Negligence Actions, often 

associated under the broad name “Consulate,” had been involved in a labyrinth of 

transfers involving numerous nursing home operations.   

6. By March of 2024, the Claimant Firms coalesced to determine why the 

defaults under the Settlements were occurring, and what steps could be taken to collect.  

At this point, the total amount of the Settlements that remained outstanding and in a state 

of default was $8,938,876.96.  Because of the way the Settlements were documented, the 

relevant Debtors argued that a separate motion or other filing was required to obtain relief 

for each missed payment, rather than simply accelerating the debt due to the obvious 

insolvency of the going concern.   

7. On March 28, 2024, the Claimant Firms worked on behalf of the Claimants 

to form the Recovery Corp., to ultimately bring a single action (the “Miami Action”) in 

the complex business division of the Circuit Court in and for Miami-Dade County, 

Florida (the “Miami Court”) to recover what are alleged to be avoidable transfers, and for 

other relief.  The Miami Action is styled Healthcare Negligence Settlement Recovery 
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Corp. v. 5405 Babcock Street Operations, LLC, et al., Case No. 2024-007342-CA-01, and 

was initiated on April 22, 2024. 

8. In the Miami Action, forty-nine (49) of the Debtors are named as 

defendants.  Causes of action alleged in Recovery Corp.’s complaint initiating the Miami 

Action (the “Miami Complaint”) include (a) intentionally fraudulent transfers under 

Florida’s codification of the Uniform Fraudulent Transfer Act (the “UFTA”3), (b) 

constructively fraudulent transfers under UFTA, (c) declaratory relief under Florida’s 

“mere continuation” doctrine, (d) declaratory relief under “de facto merger” doctrine, (e) 

declaratory relief under Florida’s “corporate veil piercing” doctrine, (f) damages under 

Florida’s codification of the Uniform Unfair and Deceptive Fair Practices Act,4 (g) 

damages for civil conspiracy, (h) damages for breach of fiduciary duty, and (i) unjust 

enrichment.  All defendants were served with initial process, and all Debtors named as 

defendants appeared through counsel pre-petition.  A copy of the Miami Complaint is 

attached hereto as Exhibit “A.”   

9. The Miami Complaint was commenced based upon information available 

as of the date of filing, and additional information and documentation came into the 

possession of the Claimants, the Claimant Firms, and Recovery Corp. thereafter.  

Additionally, extensive discovery was served upon all defendants, including relevant 

Debtors.  The universe of claims asserted and assertible in the Miami Action is 

hereinafter referred to as the “Asserted Claims.”   

 
3 Florida Statutes §726.011, et seq. 
4 Florida Statutes §501.201, et seq. 
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II. OVERVIEW OF THE REORGANIZATION AND INJUNCTION MOTION 

10. On June 2 and 3, 2024, the Debtors commenced these Reorganizations, and 

filed a series of requests for relief that remain pending before this Court.   

11. On June 13, 2024, the Office of the United States Trustee appointed the 

Official Committee of Unsecured Creditors in these Reorganizations (the “Creditors’ 

Committee”), that is now actively involved and represented by counsel.   

12. From inception of these Reorganizations, the Debtors have been consistent 

and continuous in contending that all the Asserted Claims pled pre-petition in the Miami 

Complaint are property of the estates of the Debtors under Bankruptcy Code §§541(a), 

544(b), or other applicable law.  The Debtors also contend that any undertaking to 

advance the Miami Action against any defendants is violative of the automatic stay under 

Bankruptcy Code §362(a).  The Debtors now seek an injunction with respect to the 

Miami Action under Bankruptcy Code §105(a).   

13. Because the Recovery Corp. has been consistent that it will not attempt to 

prosecute the Miami Action absent good faith conference and related follow up to build 

consensus or obtain an order of this Court, the Debtors’ attention to the Miami Action 

leads to the inference that the Asserted Claims genuinely have value.  Copies of 

correspondence evidencing Recovery Corp.’s repeated assurances referenced herein are 

attached hereto as Composite Exhibit “B.”   

14. On June 3, 2024, the Debtors filed their “Debtors’ Emergency Motion for 

Entry of Interim and Final Orders (I) Authorizing the Debtors to (A) Obtain Postpetition 
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Financing and (B) Utilize Cash Collateral, (II) Granting Adequate Protection to 

Prepetition Secured Parties, (III) Modifying the Automatic Stay, (IV) Scheduling a Final 

Hearing, and (V) Granting Related Relief” [Doc. 15] (the “DIP Financing Motion”).   

15. On June 10, 2024, the Debtors filed their “Debtors’ Motion for Entry of an 

Order (I) Approving Bidding Procedures and Bid Protections, (II) Scheduling Certain 

Dates and Deadlines with Respect Thereto, (III) Approving the Form and Manner of 

Notice Thereof, (IV) Establishing Notice and Procedures for the Assumption and 

Assignment of Contracts and Leases, (V) Authorizing the Assumption and Assignment of 

Assumed Contracts, and (VI) Authorizing the Sale of Assets” [Doc. 104] (the “Bidding 

Procedures Motion”).   

16. Both the DIP Financing Motion and the Bidding Procedures motion focus 

on the Debtors’ purported reorganization efforts relating to the current operating entities 

(collectively, the “Operating Companies”).  As noted above, the Debtors previously 

operated one hundred and fourteen (114) SNFs; however, over the past year, the Debtors 

made the decision to transfer the assets of seventy-one (71) facilities (collectively, the 

“DivestCos”) based in large part upon the DivestCos inability to fund amounts owed to 

the Claimants pursuant to the terms of the Settlements.  Accordingly, the DivestCos, 

which are the only entities involved in the Settlements, transferred all of their assets to 

the Operating Companies, leaving the DivestCos with no assets and large legacy debt, 

including litigation claims.  In the Miami Action, the Recovery Corp. only seeks causes 

of action against defendants who are either DivestCos or non-Debtors.   

17. Pursuant to the terms of the DIP Financing Motion and the Bidding 
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Procedures Motion, the Debtors are currently attempting to sell and/or acquire financing 

for the Operating Companies, while providing broad releases of liability for insider third 

parties, such as the Debtors’ primary landlord Omega Healthcare Investors, Inc., and its 

affiliates (collectively “Omega”).  Bracketing the fact that these releases are verboten5, 

although the Operating Companies are the entities granting releases to the insider third 

parties, the Operating Companies did not retain any of the liabilities from the DivestCos 

upon the transfer of the assets.  Accordingly, the Operating Companies seek to release 

third parties from liability (including the liabilities owed in connection with the 

Settlements) that they themselves claim to have been absolved from.   

18. It is undisputed that the Reorganizations were initiated after a portion of the 

Debtors transferred the operation of their SNFs to new operators.  [Doc. 17 at ¶13].  The 

Operating Companies received all the assets of the DivestCos, without retaining any of 

the DivestCos liabilities.  [Doc. 17 at ¶13].  Moreover, the Debtors also represent that the 

DivestCos’ decision to transfer their assets to the Operating Companies was motivated in 

part by its inability to fund settlement payments due to litigation claimants, which in turn 

included those Settlements owed by the Debtors to the Claimants.  [Doc. 17 at ¶14].  It is 

also noteworthy to mention in these regards that the Debtors retained bankruptcy counsel 

more than one (1) year prior to initiating the Reorganizations but failed to notify the 

Claimants of the bankruptcy that the Debtors intended to initiate, indicating that the 

transfers were thoughtfully calculated to avoid creditors such as the Recovery Corp.  

Accordingly, the DivestCos were left with no assets, an insurmountable amount of legacy 

 
5 See Harrington v. Purdue Pharma L. P., 144 S. Ct. 2071, 2071 (2024).   
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debt (including the outstanding amounts due from the Settlements), and the Debtors now 

appear to have no intention of pursuing causes of action against the Operating Companies 

for the transfers. 

19. On June 30, 2024, the Debtors filed the “Complaint” (the “Complaint”) 

[Adv. Doc. 1] and commenced this above-captioned adversary proceeding (this 

“Adversary Proceeding”).  In the Complaint, the Debtors seek to extend the automatic 

stay pursuant to Bankruptcy Code §362 and/or enjoin the Recovery Corp from pursuing 

the Miami Action pursuant to Bankruptcy Code §105(a).   

20. On June 30, 2024, the Debtors also filed the Injunction Motion requesting 

relief with regards to the following non-Debtor defendants in the Miami Action:  9400 

SW 137th Avenue Operations, LLC (“9400 SW 137th Avenue Operations”), Daniel E. 

Dias, Esquire (“Dias”), NSPRMC, LLC, d/b/a NSPIRE Healthcare (“NSPIRE”), Aspire 

Healthcare, LLC (“Aspire”) and Pourlessoins, LLCs, d/b/a Synergy Healthcare Services 

(“Synergy”), all of whom are collectively referred to herein as the “Non-Debtor 

Defendants.”  In the Injunction Motion, the Debtors claim that the Non-Debtor 

Defendants are entitled to relief due to the Debtors’ alleged obligation to indemnify the 

Non-Debtor Defendants based upon the terms of four (4) agreements (collectively, the 

“Agreements”), which are as follows:  “The Second Amended and Restated Limited 

Liability Company Operating Agreement of LaVie Care Centers, LLC” (the “Operating 

Agreement”), the “Support Services Agreement” (collectively, the “Support 

Agreements”), the “Administrative Services Agreement” (collectively, the 

“Administrative Agreements”), and the “Operations Transfer Agreements” (collectively, 
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the “OTAs”).   

21. The relevant portions of the Agreements (collectively, the “Indemnification 

Provisions”), are as follows:   

a. The Operating Agreement:  Section 17 of the Operating Agreement 

outlines the indemnification obligation that the Debtors claim is 

allegedly owed to Dias, Synergy, and NSPIRE.  See [Adv. Doc. 1 at Ex. 

2].  However, Section 17(b) and (c) note the qualifications in order for 

any covered representative to receive indemnification and Section 17(e) 

provides the mechanisms that LaVie Care Centers, LLC may take to 

fund any amounts due for reimbursement for indemnification 

obligations, which include maintaining insurance, create a reserve, or 

enter into indemnification agreements.   

b. Support Agreements:  The Debtors claim that nineteen (19) of the 

Debtors owe indemnification obligations to NSPIRE pursuant to the 

terms of their respective Support Agreement.  The indemnification 

obligations are outlined in Article VIII of the Support Agreement; 

however, these obligations are limited and do not extend to “any gross 

negligence, willful misconduct, or fraud of [NSPIRE].”  See [Adv. Doc. 

1 at Ex. 2.] 

c. Administrative Agreements:  The Debtors claim that two (2) of the 

Debtors owe indemnification obligations to Synergy pursuant to the 

terms of their respective Administrative Agreement.  See [Adv. Doc. 1 
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at Ex. 3.]  Pursuant to Article VIII of the Administrative Agreement, 

certain Debtors may be obligated to indemnify Synergy in connection 

with a breach of the obligations in the Administrative Agreement.  

Section 8.2 also specifically provides the conditions precedent that must 

be satisfied to receive payment.   

d. OTAs:  The Debtors claim that multiple Debtors owe indemnification 

obligations to Aspire pursuant to the terms of their respective OTA.  

Article IX of the OTA outlines the indemnification obligations and 

contains certain provisions limiting the indemnification obligations of 

any Debtor to Aspire.  See [Adv. Doc. 1 at Ex. 5.] 

22. Each of the Indemnification Provisions contain limitations on the Debtors’ 

indemnification obligations, fail to include the source of payment, and include certain 

conditions precedent that must be satisfied before the Debtors may be obligated to 

indemnify the Non-Debtor Defendants.  However, in the Injunction Motion the Debtors 

rely upon conclusory blanket statements that the Debtors have obligations to indemnify 

the Non-Debtor Defendants without providing any explanation as to the amount owed 

and the source of funds for the payments.  Accordingly, the Injunction Motion should be 

denied.   

III. ARGUMENT AND MEMORANDUM OF LAW 

A. The Recovery Corp. Has Standing To Bring The Asserted Claims. 
 

23. Bracketing the issues stemming from the Debtors request for injunctive 

relief, the Debtors contend that they are reserving their rights to challenge the Recovery 
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Corp.’s standing to bring the Asserted Claims.  [Adv. Doc. 1 at p. 9, n.2].  The Recovery 

Corp. notes and acknowledges the standing issues that are at play by pursuing the 

Asserted Claims.  As noted above, in the Miami Complaint, the Recovery Corp. asserts 

causes of action stemming from the fraudulent misconduct of the DivestCos.  Although 

standing to assert these causes of action is typically afforded only to the trustee or the 

debtor-in-possession, there are narrow exceptions where creditors, such as the Recovery 

Corp., acquire standing and may pursue these causes of action.   

24. Bankruptcy courts may confer derivative standing to initiate litigation on 

behalf of the estate.  See In re iPCS, Inc., 297 B.R. 283, 289 (Bankr. N.D. Ga. 2003).  To 

determine whether a creditor has standing to avoid fraudulent transfers, the creditor must 

(a) allege a colorable claim for fraudulent transfers that would be beneficial to the 

bankruptcy estate, (b) the creditor must have made a demand upon the debtor-in-

possession to file an avoidance proceeding, (c) the creditor’s demand must have been 

refused, and (d) the refusal by the debtor-in-possession is unjustified.  See In re Gibson 

Group. Inc., 66 F.3d 1436 (6th Cir. 1995); see also In re Louisiana World Exposition, 

Inc., 832 F.2d 1391, 1397-98 (5th Cir. 1987) (granting a creditor committee standing 

when a debtor or trustee fails to pursue a claim because of conflict of interests between 

the debtors and the defendants based upon potential indemnification payments from the 

debtor).  Where the trustee or debtor-in-possession lacks the funds necessary to pursue 

these actions, a creditor may acquire standing to assert these causes of action.  Id. at 1443 

(citing In re Automated Bus. Sys., Inc., 642 F.2d 200, 201 (6th Cir. 1981)).  In 

determining whether a debtor-in-possession’s refusal to pursue these causes of action was 
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“unjustifiable”, courts “must look to whether the interests of creditors were left 

unprotected as a result.”  See Louisiana World Exposition v. Fed. Ins. Co., 858 F.2d 233, 

252-53, n.20 (5th Cir. 1988).   

25. It is obvious that the Debtors, as debtors-in-possession, do not intend to 

pursue these causes of action against the Transferees due to the presently conflict of 

interests stemming from the Debtors purported obligation to indemnify the Non-Debtor 

Defendants.  Bracketing the Debtors alleged indemnification obligations, which are 

disputed as more fully outlined below, the Debtors’ attempt to secure broad releases from 

liability, including the liabilities stemming from the litigation claims such as the 

outstanding amounts owed pursuant to the terms of the Settlements, further indicate that 

the Debtors have no intent of pursuing causes of action against the Operating Companies.  

Moreover, the fact that the Debtors are seeking authority to provide releases for these 

fraudulent transfer type claims serves as an admission that the Asserted Claims brought 

by the Recovery Corp. are colorable:  The releases would not be necessary if the Asserted 

Claims were meritless. Therefore, seeking approval by the Debtors to pursue the Asserted 

Claims would be futile.6   

26. The relief sought by the Recovery Corp. against the Non-Debtor 

Defendants would also be beneficial to the estate because it would provide a recovery for 

a large portion of the Debtors’ unsecured creditors that would otherwise not be achieved.  

Although Recovery Corp.’s standing to bring the Asserted Claims is not presently at 

 
6 In re Dur Jac Ltd., 254 B.R. 279, 286 (Bankr. M.D. Ala. 2000) (“Technically, it may have been preferable to 
require SouthTrust to make a formal demand prior to seeking leave to bring suit. However, in this case the Court 
finds that it would have been a futile gesture.”).   
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issue, and the Committee is still evaluating all courses of action, in the event that the 

Debtors fail to pursue the Asserted Claims brought by the Recovery Corp. in the Miami 

Action, either the Committee or the Recovery Corp. will presumably have standing assert 

these causes of action.   

B. The Automatic Stay Is Limited To Debtors.  
 

27. The “clear language of section 362(a) stays actions only against a ‘debtor,’” 

as repeatedly recognized.  Lanard Toys Ltd. v. Toys “R” Us-Delaware, Inc., 2017 WL 

5256870, at *4 (M.D. Fla. Nov. 13, 2017) (citing Chi. Title Ins. Co. v. Lerner, 435 B.R. 

732, 735 (S.D. Fla. 2010) (quoting McCartney v. Integra Nat’l Bank N., 106 F.3d 506, 

509 (3d Cir. 1997)); Brent v. Source Interlink Distribution, LLC, 2014 WL 4162770, at 

*1 (M.D. Fla. Aug. 21, 2014) (same); Jerome v. Hertz Corp., 2013 WL 6815907, at *1 

(M.D. Fla. Dec. 24, 2013) (same).  In other words, the “automatic stay provision does not 

apply to nondebtors,” such as the Non-Debtor Defendants.  In re Mack, 2007 WL 

1222575, at *3 (M.D. Fla. Apr. 4, 2007).  “[T]he automatic stay … was designed only to 

protect a debtor who seeks relief under any operating chapter of the Bankruptcy Code.”  

In fact, the lack of stay as to non-debtors is a fact which is “universally acknowledged” 

and which may not be invoked against guarantors, co-obligors, or other parties with a 

similar legal or factual nexus to the debtor.  See In re Sunbeam Sec. Litig., 261 B.R. 534, 

536 (S.D. Fla. 2011).  

28. “Unusual circumstances” may exist, where (i) the non-debtors show that 

they have the financial wherewithal and the willingness to contribute their funds, credits, 

or property to fund a plan of reorganization, and such participation is necessary, or (ii) a 
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sole principal in charge is entitled to protection because he will not be able to devote his 

time to the affairs of the debtor absent a stay from other litigation.  See In re Minnelusa 

Company, 169 B.R. 225, 226 (Bankr. M.D. Fla. 1994); In re Regency Realty Assoc., 179 

B.R. 717, 719-20 (Bankr. M.D. Fla. 1995).  However, none of these unusual 

circumstances presently exist. 

C. The Debtors Have Not Established “Unusual  
Circumstances” To Justify Extending The Automatic Stay. 
 

29. The Debtors erroneously claim that any judgment against the Non-Debtor 

Defendants in the Miami Action would in effect result in a judgment against the Debtors 

pursuant to the terms of the Indemnification Provisions.  The Debtors mistake the 

obligation to indemnify the Non-Debtor Defendants with the Debtors’ obligation to 

reimburse the Non-Debtor Defendants using assets of the estate; however, there is a clear 

distinction that cannot be overlooked.  The Debtors’ reliance upon the Indemnification 

Provisions is misplaced and the Debtors fail to state with specificity the source of funds 

for any payments made to the Non-Debtors pursuant to the terms of the Indemnification 

Agreements.  Furthermore, the Indemnification Provisions themselves, and the amounts 

referenced therein, are not automatically considered property of the estate.  See In re 

Twist Cap, Inc., 1 B.R. 284 (Bankr. M.D. Fla. 1979).   

30. To the extent that the Debtors hold no interest in these amounts, payments 

made to the Non-Debtor Defendants would not implicate property of the estate.  In re 

CHS Elecs., Inc., 261 B.R. 538 541-42 (Bankr. S.D. Fla. 2001) (“Specifically, where the 

debtor owns the policies but has no interest in the proceeds, the proceeds are not property 
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of the estate”).  Moreover, each of the Indemnification Provisions provides limitations to 

indemnification as well as conditions precedents that must be satisfied to trigger any right 

to indemnification from the Debtors.  See e.g., [Adv. Doc. 1, Exh 4-A at p. 16].  It 

remains unclear from the Injunction Motion whether the Non-Debtor Defendants have 

satisfied these conditions, whether there is any limitation to the indemnification rights, 

and the overall specifics as to each alleged duty to indemnify the Non-Debtor 

Defendants.  The Injunction Motion is also completely devoid of any claims made by the 

Non-Debtor Defendants for payment from the Debtors pursuant to the purported 

Indemnification Provisions.   

31. Furthermore, to the extent that the Non-Debtor Defendants want the 

benefits of a stay, they can seek bankruptcy relief and submit fully to the jurisdiction of 

this Court.  Accordingly, any judgment reached in the Miami Action against the Non-

Debtor Defendants would not affect the estate and the Injunction Motion should be 

denied.   

D. The Equities Do Not Favor Entry Of An Injunction. 
 

32. A preliminary injunction is an extraordinary and drastic remedy which 

should not be routinely granted except upon a clear showing that the movant has carried 

its heavy burden.  United States v. Jefferson County, 720 F.2d 1511, 1519 (11th Cir. 

1983); In re A&B Assocs., L.P., at *7-8 (reciting the same statement of law, specifically 

in the context of a party’s attempt to enjoin action against a non-debtor under 11 U.S.C. 

§105); see also In re Philadelphia Newspapers, LLC, 407 B.R. 606, 616 (E.D. Pa. 2009) 

(discussing that a preliminary injunction “‘is an extraordinary and drastic remedy, one 
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that should not be granted unless the movant, by a clear showing, carries the burden of 

persuasion’” (quoting Mazurek v. Armstrong, 520 U.S. 968, 972 (1997)).   

33. In order to obtain the injunctive relief requested by the Debtors, the Debtors 

must show, by clear and convincing evidence: (i) a substantial likelihood of success on 

the merits; (ii) that the movant will suffer irreparable injury unless the bankruptcy court 

enjoins the state court proceeding; (iii) that the threatened injury to the movant outweighs 

any damage that the injunction might cause to the opposing party; and (iv) that the 

injunction would not harm the public interest.”  Nelson v. General Electric Capital Corp., 

140 B.R. 814, 816 (Bankr. M.D. Fla. 1992) (citing In re Costa and Head Land Company, 

68 B.R. 296, 304 (N.D. Ala. 1986); Zardui-Quintana v. Richard, 768 F.2d 1213, 1216 

(11th Cir. 1985)).  And while the “bankruptcy court has broad equitable power under 

§105, this power does not include relieving a party of his burden of proving an essential 

requisite for injunctive relief.”  Costa, 68 B.R. at 300.  Nor is the bankruptcy court 

permitted to give the debtor the benefit of the doubt as to any element of the test.  Id. at 

300-303 (finding an abuse of discretion where the bankruptcy court enjoined a state court 

proceeding in reliance on the debtor’s vague promises of a successful reorganization and 

conclusory assertions of irreparable harm).  In this instance, the Debtors have failed to 

satisfy their burden of proof on each of the four requisite grounds. 

34. The Debtors bear the burden of proving likelihood of a successful 

reorganization under Bankruptcy Code §105, and they cannot discharge this obligation by 

invoking buzzwords tracking the elements of an injunction claim as if they were 

talismanic incantations.  Moreover, the Debtors’ claims that pursing the Miami Action 
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against the Non-Debtor Defendants would adversely affect the Debtors’ chances of a 

successful reorganization are without merit.  Pursuant to the terms of the Bidding 

Procedures Motion, the Debtors are marketing their assets for sale and providing 

purchasers with the option of which liabilities to assume.  See [Doc. 104].  Furthermore, 

the DIP Financing Motion also provides releases to the lenders in connection with a 

potential lender liability claim and grants lenders a priority interest in the collateral.  See 

[Doc. 15.]  Accordingly, the Debtors claims that a reorganization will be hindered if any 

injunction is not entered without merit and must be rejected.    

35. In the Adversary Complaint and the Injunction Motion, the Debtors have 

failed to identify any causal nexus between the Miami Action against the Non-Debtor 

Defendants and their own ability to reorganize.  The Debtors are insinuating that the 

Non-Debtor Defendants would be entitled to property of the estate to fund 

indemnification obligations owed by the Debtors.  But there is nothing definitive to 

support such a conclusion.  Not only does the prosecution of the Miami Action create no 

irreparable harm for the estate, but it rebounds to the benefit of the estate.  A large 

recovery against the Non-Debtor Defendants may reduce the debt in these 

Reorganizations.   

36. The Debtors insinuate that the Non-Debtor Defendants will contribute to 

the success of these Reorganizations but does not disclose the extent to which any 

injunction in favor of the Non-Debtor Defendants will aid in the sale and marketing of 

the assets, which the Debtors allege is necessary for a successful reorganization.  A vague 

and precatory allusion to some altruistic intent on the part of the Non-Debtor Defendants 
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is insufficient to discharge this element of injunctive relief, especially because Recovery 

Corp. will be required to litigate in two fora regardless.  Moreover, Recovery Corp. views 

askance even the most solemn promises of the Debtors and Non-Debtor Defendants after 

both repudiated their promises to repay the Claimants.   

37. There is nothing extraordinary about these Reorganizations which would 

require the equivalent of a co-debtor stay in favor of the Non-Debtor Defendants, and the 

Debtors’ alleged public policy in favor of a stay is belied by the statutory framework of 

the Bankruptcy Code.   

38. Accordingly, the Debtors request for injunctive relief pursuant to 

Bankruptcy Code §105(a) should be denied.   

IV. CONCLUSION 

39. For all the foregoing reasons, this Court should deny the Debtors’ request 

for injunctive relief pertaining to Recovery Corp.’s pending claims against the Non-

Debtor Defendants before the Miami Court in the Miami Action.  The Debtors have 

failed to establish that pursuit of the Miami Action will result in a judgment that is 

effectively against the Debtors.  As a result, the automatic stay pursuant to Bankrupt 

Code §362 should not be extended to the Non-Debtor Defendants in the Miami Action.  

The Debtors have also failed to satisfy their burden of proof and therefore injunctive 

relief pursuant to Bankrupt Code §105(a) should not be awarded.  Accordingly, the 

Injunction Motion should be denied.   

WHEREFORE, Recovery Corp. requests entry of an order from this Court that (a) 

denies the Injunction Motion, (b) permits Recovery Corp. to proceed against the Non-
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Debtor Defendants in the Miami Action, and (c) provides for all other appropriate relief.   

Dated this 19th day of July, 2024. 

/s/ John A. Anthony    
JOHN A. ANTHONY, ESQUIRE 
Florida Bar Number:  0731013 
janthony@anthonyandpartners.com 
ANTHONY & PARTNERS, LLC 
100 S. Ashley Drive, Suite 1600 
Tampa, Florida 33602 
Telephone: (813) 273-5616 
Telecopier: (813) 221-4113 
Attorney for Recovery Corp. 

 
CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

furnished on July 19, 2024, by either the Court’s electronic noticing system or by U.S. 

mail to all parties receiving electronic noticing, all creditors, and the Local Rule 1007-2 

Parties in Interest List.: 

Daniel M. Simon, Esquire 
McDermott Will & Emery LLP 
1180 Peachtree Street, N.E., Suite 3350 
Atlanta, Georgia 30309 
dsimon@mwe.com 
Proposed Counsel for the Debtors and 
the Debtors-in-Possession 

 

 /s/ John A. Anthony    
ATTORNEY 
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From: John Anthony
To: Cameryn Lackey
Subject: FW: Healthcare Negligence Settlement Recovery Corp. v. 5405 Babcock Street Operations, LLC, et al.:
Date: Monday, July 1, 2024 10:18:46 AM
Importance: High

 
 
From: John Anthony 
Sent: Thursday, June 20, 2024 8:36 PM
To: Bull, Nathan <Nbull@mwe.com>; Simon, Daniel <dsimon@mwe.com>
Cc: Jon M. Herskowitz Esquire (jon@bhfloridalaw.com) <jon@bhfloridalaw.com>; Kovsky-Apap, Deborah <Deborah.Kovsky@troutman.com>; Lawall, Francis <Francis.Lawall@troutman.com>
Subject: RE: Healthcare Negligence Settlement Recovery Corp. v. 5405 Babcock Street Operations, LLC, et al.: 
Importance: High

 
Yes, I sent it to you earlier this evening, and I responded quite rapidly yesterday to Mr. Cifuentes. 
 
On the claims that you are contending to be property of the estate, is it your intention to pursue them for the benefit of creditors or release them immediately under the pending DIP Loan
proposal and/or Bidding Procedures Motion?  It would be helpful to me if I knew the Debtors’ intentions, so that I could relay that to my colleagues in Florida.
 
From: Bull, Nathan <Nbull@mwe.com> 
Sent: Thursday, June 20, 2024 8:30 PM
To: John Anthony <janthony@anthonyandpartners.com>; Simon, Daniel <dsimon@mwe.com>
Cc: Jon M. Herskowitz Esquire (jon@bhfloridalaw.com) <jon@bhfloridalaw.com>; Kovsky-Apap, Deborah <Deborah.Kovsky@troutman.com>; Lawall, Francis <Francis.Lawall@troutman.com>
Subject: RE: Healthcare Negligence Settlement Recovery Corp. v. 5405 Babcock Street Operations, LLC, et al.:

 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the sender and know the content is safe.

 
John,
 
Is there another email in which you agreed to adjourn the response deadline for the non-Debtors?  I read the email chain below with Mr. Cifuentes and I didn’t see that. 
 
Thanks,
Nathan
 
NATHAN BULL 
Partner
McDermott Will & Emery LLP  333 SE 2nd Avenue, Suite 4500, Miami, FL 33131-2184
Tel +1 305 347 6506  |  Email nbull@mwe.com

McDermott Will & Emery LLP  One Vanderbilt Avenue, New York, NY 10017-3852
Tel 212 547 5768   |  Email nbull@mwe.com
Website | vCard | Twitter | LinkedIn

 
 

From: John Anthony <janthony@anthonyandpartners.com> 
Sent: Thursday, June 20, 2024 8:07 PM
To: Simon, Daniel <dsimon@mwe.com>; Bull, Nathan <Nbull@mwe.com>
Cc: Jon M. Herskowitz Esquire (jon@bhfloridalaw.com) <jon@bhfloridalaw.com>; Kovsky-Apap, Deborah <Deborah.Kovsky@troutman.com>; Lawall, Francis <Francis.Lawall@troutman.com>
Subject: FW: Healthcare Negligence Settlement Recovery Corp. v. 5405 Babcock Street Operations, LLC, et al.: 
Importance: High

 
[ External Email ] 
Dand and Nathan:
 
By way of brief follow up, I wanted to share with you the string that starts pre-petition and goes through yesterday with Mr. Cifuentes.   Shouldn’t the Debtors be spending more time vetting
potential purchasers at this point, analyzing the prepetition transaction, or investigating claims against Omega?
 
From: John Anthony 
Sent: Wednesday, June 19, 2024 12:01 PM
To: Cifuentes, Antonio <tcifuentes@mdlegal.net>
Cc: Ellen Uzonwanne <euzonwanne@anthonyandpartners.com>
Subject: RE: Healthcare Negligence Settlement Recovery Corp. v. 5405 Babcock Street Operations, LLC, et al.: 
Importance: High

 
There is no scenario under which I will seek a default against any defendant in the Miami lawsuit without taking up the situation again with the Creditors Committee and the Debtors.
Whether we, you, Dan, or Troutman go to the Bankruptcy Court for further direction, we would anticipate circling back with you in advance of an material movement.  I am not conceding
that a claim against your clients is property of the estate, or that doing so is a stay violation.   But there is a multitude of reasons that we do not intend to develop the case for foreseeable
future.  This is not at all to say we are ignoring these matters:  To the contrary, we are very busy and are focusing on the best way to advance our clients’ interests during these vernal weeks
of chapter 11.
 
p.s. I would be copying various counsel now, but for some reason names are no auto populating this morning.
 
From: Cifuentes, Antonio <tcifuentes@mdlegal.net> 
Sent: Wednesday, June 19, 2024 11:42 AM
To: John Anthony <janthony@anthonyandpartners.com>
Subject: RE: Healthcare Negligence Settlement Recovery Corp. v. 5405 Babcock Street Operations, LLC, et al.:

 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the sender and know the content is safe.

 
Hello John,
Some developments since our last email exchange. I hope you were able to at least get some R and R. I certainly need to decompress.  I read the email you sent to Dan
Simon regarding your position on the non-debtors as it relates to the applicability of the bankruptcy stay. Are you okay to extending the June 30 deadline with respect to
my clients an additional 60 days to allow time to sort out the applicability issue in bankruptcy court?  It sounds like there might be some motion practice in the future
on this issue. 60 days sounds like a reasonable number to me but frankly I have no idea how long this could take in bankruptcy court. Thanks,
Tony
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From: John Anthony <janthony@anthonyandpartners.com> 
Sent: Thursday, May 23, 2024 2:38 PM
To: Cifuentes, Antonio <tcifuentes@mdlegal.net>
Subject: Re: Healthcare Negligence Settlement Recovery Corp. v. 5405 Babcock Street Operations, LLC, et al.:

 
** This is an External Email - Please DO NOT open attachments or click links from unknown senders or unexpected email. **

I’ll call when I get back

Sent from my iPad
 

On May 23, 2024, at 2:30 PM, Cifuentes, Antonio <tcifuentes@mdlegal.net> wrote:

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the sender and know the content is safe.

 
Agreed.  
 
Sent from my Verizon, Samsung Galaxy smartphone
Get Outlook for Android [aka.ms]

From: John Anthony <janthony@anthonyandpartners.com>
Sent: Thursday, May 23, 2024 2:13:36 PM
To: Cifuentes, Antonio <tcifuentes@mdlegal.net>
Subject: Re: Healthcare Negligence Settlement Recovery Corp. v. 5405 Babcock Street Operations, LLC, et al.:

 
** This is an External Email - Please DO NOT open attachments or click links from unknown senders or unexpected email. **

I would be delighted to talk with you about case management. At some point of mutual convenience.  Sometimes people sitting down and talking with each
other is more effective than email communication.
 

John A. Anthony 
Sent from my iPhone 813-833-5066
In the interest of promptness, please excuse brevity, autocorrect, and voice dictate errors.
This email is never intended as the basis for a contract or implied contract for a client.
 

On May 23, 2024, at 2:05 PM, Cifuentes, Antonio <tcifuentes@mdlegal.net> wrote:

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the sender and know the content is safe.

 
Understood. Thanks for the heads up.
 
From: John Anthony <janthony@anthonyandpartners.com> 
Sent: Thursday, May 23, 2024 2:02 PM
To: Cifuentes, Antonio <tcifuentes@mdlegal.net>
Cc: Nicholas Lafalce <nlafalce@anthonyandpartners.com>; Andrew Ghekas <AGhekas@anthonyandpartners.com>; Patrick DeSalvo
<pdesalvo@anthonyandpartners.com>; Stacy Dorsey <sdorsey@anthonyandpartners.com>; Carissa Fosdick <cfosdick@anthonyandpartners.com>; Simon, Daniel
<dsimon@mwe.com>; Bull, Nathan <Nbull@mwe.com>
Subject: Re: Healthcare Negligence Settlement Recovery Corp. v. 5405 Babcock Street Operations, LLC, et al.:

 
** This is an External Email - Please DO NOT open attachments or click links from unknown senders or unexpected email. **

I am going to default anyone who doesn’t appear through a lawyer by the time a response is due. So I’m just hoping that one of the two law firms
that has appeared will appear for the stragglers.  

Sent from my iPad
 

On May 23, 2024, at 2:00 PM, Cifuentes, Antonio <tcifuentes@mdlegal.net> wrote:

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the sender and know the content is safe.

 
I have nothing to add at this time with respect to the unrepresented entities other than to refer you to Dan Simon’s previous
comments on the subject. Thanks again.
 
From: John Anthony <janthony@anthonyandpartners.com> 
Sent: Thursday, May 23, 2024 1:50 PM
To: Cifuentes, Antonio <tcifuentes@mdlegal.net>
Cc: Nicholas Lafalce <nlafalce@anthonyandpartners.com>; Andrew Ghekas <AGhekas@anthonyandpartners.com>; Patrick DeSalvo
<pdesalvo@anthonyandpartners.com>; Stacy Dorsey <sdorsey@anthonyandpartners.com>; Carissa Fosdick <cfosdick@anthonyandpartners.com>;
Simon, Daniel <dsimon@mwe.com>; Bull, Nathan <Nbull@mwe.com>
Subject: Re: Healthcare Negligence Settlement Recovery Corp. v. 5405 Babcock Street Operations, LLC, et al.:

 
** This is an External Email - Please DO NOT open attachments or click links from unknown senders or unexpected email. **
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June 30 is fine. What about these few remaining business entities?

John A. Anthony 
Sent from my iPhone 813-833-5066
In the interest of promptness, please excuse brevity, autocorrect, and voice dictate errors.
This email is never intended as the basis for a contract or implied contract for a client.
 

On May 23, 2024, at 1:43 PM, Cifuentes, Antonio <tcifuentes@mdlegal.net> wrote:

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the sender and know the
content is safe.

 
Thank you for your courtesy.
This is also to confirm my filing of a Notice of Appearance in this matter on behalf of Aspire Healthcare, LLC. In keeping
with my understanding of the agreement that an extension of time to respond to the Complaint will be granted to those
Defendants represented by counsel, Aspire will file a responsive pleading in this matter by no later June 30, 2024.  
 
Thanks,
TC  
 
From: John Anthony <janthony@anthonyandpartners.com> 
Sent: Monday, May 20, 2024 8:29 PM
To: Cifuentes, Antonio <tcifuentes@mdlegal.net>
Cc: Simon, Daniel <dsimon@mwe.com>; Nicholas Lafalce <nlafalce@anthonyandpartners.com>; Andrew Ghekas
<AGhekas@anthonyandpartners.com>; Patrick DeSalvo <pdesalvo@anthonyandpartners.com>; Stacy Dorsey
<sdorsey@anthonyandpartners.com>; Carissa Fosdick <cfosdick@anthonyandpartners.com>; Bull, Nathan <Nbull@mwe.com>
Subject: Re: Healthcare Negligence Settlement Recovery Corp. v. 5405 Babcock Street Operations, LLC, et al.:

 
** This is an External Email - Please DO NOT open attachments or click links from unknown senders or
unexpected email. **

For the parties that you have appeared for, that will be fine. For the ones that nobody has appeared for, they don’t have a
lawyer.  There are not many that are outstanding. Maybe you can discuss that with my law partners, while I am out.

John A. Anthony 
Sent from my iPhone 813-833-5066
In the interest of promptness, please excuse brevity, autocorrect, and voice dictate errors.
This email is never intended as the basis for a contract or implied contract for a client.
 

On May 20, 2024, at 8:20 PM, Cifuentes, Antonio <tcifuentes@mdlegal.net> wrote:

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the sender and
know the content is safe.

 
Hello Mr. Anthony,
 
This confirms my request to join you and Mr. Simon in the agreement made to extend the time to file
responsive pleadings.
 Should you allow me this courtesy,  I understand my clients will have until June 30, 2024 to file a response to
your Complaint. 
 
Thanks,
Tony Cifuentes 
 
 
 
 
Sent from my Verizon, Samsung Galaxy smartphone
Get Outlook for Android [aka.ms]

From: Simon, Daniel <dsimon@mwe.com>
Sent: Monday, May 20, 2024 7:02:45 PM
To: John Anthony <janthony@anthonyandpartners.com>
Cc: Nicholas Lafalce <nlafalce@anthonyandpartners.com>; Andrew Ghekas <AGhekas@anthonyandpartners.com>; Patrick
DeSalvo <pdesalvo@anthonyandpartners.com>; Stacy Dorsey <sdorsey@anthonyandpartners.com>; Carissa Fosdick
<cfosdick@anthonyandpartners.com>; Bull, Nathan <Nbull@mwe.com>; Cifuentes, Antonio <tcifuentes@mdlegal.net>
Subject: RE: Healthcare Negligence Settlement Recovery Corp. v. 5405 Babcock Street Operations, LLC, et al.:

 
** This is an External Email - Please DO NOT open attachments or click links from unknown senders or
unexpected email. **

Again, I’m setting aside the unproductive emails for the time being, so we can focus on the task at hand.  I’m copying in
Tony Cifuentes who filed his Notice of Appearance today too.  Will you be extending the same deadlines to the defendants
that he filed his NoA on behalf of today as well?
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DAN SIMON 
Partner, Restructuring
McDermott Will & Emery LLP  1180 Peachtree St. NE, Suite 3350, Atlanta, GA 30309
Tel +1 404 260 8554  |  Mobile +1 440 666 1970  |  Email dsimon@mwe.com
Website [mwe.com] | vCard [dynasend.com] | Twitter [twitter.com] | LinkedIn [linkedin.com]

 
 

From: John Anthony <janthony@anthonyandpartners.com> 
Sent: Monday, May 20, 2024 6:56 PM
To: Simon, Daniel <dsimon@mwe.com>
Cc: Nicholas Lafalce <nlafalce@anthonyandpartners.com>; Andrew Ghekas <AGhekas@anthonyandpartners.com>; Patrick
DeSalvo <pdesalvo@anthonyandpartners.com>; Stacy Dorsey <sdorsey@anthonyandpartners.com>; Carissa Fosdick
<cfosdick@anthonyandpartners.com>; Bull, Nathan <Nbull@mwe.com>
Subject: Re: Healthcare Negligence Settlement Recovery Corp. v. 5405 Babcock Street Operations, LLC, et al.:

 
[ External Email ] 
We didn’t cut a deal last week because you didn’t do what you said you would do.  Are the other defendants
planning on having counsel appear or will they be defaulted?  You don’t really have authority to speak for
anybody until you appear in the case that you’re talking about, so should we also loop in Mr. Diaz and
Cifuentes on this? 
 
John A. Anthony 
Sent from my iPhone 813-833-5066
In the interest of promptness, please excuse brevity, autocorrect, and voice dictate errors.
This email is never intended as the basis for a contract or implied contract for a client.
 

On May 20, 2024, at 6:33 PM, Simon, Daniel <dsimon@mwe.com> wrote:

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize
the sender and know the content is safe.

 
Thank you.  We arranged for a notice of appearance by the Dias & Associates firm for additional defendants. 
The deal that we cut last week was for all defendants on accepting service and worked with on their
appearance.  Are you saying you are extending the deadline as to some defendants but not others? 
 
DAN SIMON 
Partner, Restructuring
McDermott Will & Emery LLP  1180 Peachtree St. NE, Suite 3350, Atlanta, GA 30309
Tel +1 404 260 8554  |  Mobile +1 440 666 1970  |  Email dsimon@mwe.com
Website [mwe.com] | vCard [dynasend.com] | Twitter [twitter.com] | LinkedIn [linkedin.com]

 
 

From: Nicholas Lafalce <nlafalce@anthonyandpartners.com> 
Sent: Monday, May 20, 2024 6:31 PM
To: Simon, Daniel <dsimon@mwe.com>; John Anthony <janthony@anthonyandpartners.com>
Cc: Andrew Ghekas <AGhekas@anthonyandpartners.com>; Patrick DeSalvo
<pdesalvo@anthonyandpartners.com>; Stacy Dorsey <sdorsey@anthonyandpartners.com>; Carissa Fosdick
<cfosdick@anthonyandpartners.com>; Bull, Nathan <Nbull@mwe.com>
Subject: RE: Healthcare Negligence Settlement Recovery Corp. v. 5405 Babcock Street Operations, LLC, et al.:

 
[ External Email ] 
Daniel,
 
Following up on our call earlier this evening, as to the defendants that your firm appeared for as
reflected by the attached notice of appearance, plaintiff agrees to an extension of until June 30, 2024,
to file a response to the complaint. 
 
Thank you,
 
Nicholas Lafalce, Esq.
ANTHONY & PARTNERS, LLC
100 South Ashley Drive, Suite 1600
Tampa, Florida 33602
Office: 813.273.5616
Fax: 813.221.4113
nlafalce@anthonyandpartners.com
 
 
 
From: Simon, Daniel <dsimon@mwe.com> 
Sent: Monday, May 20, 2024 4:54 PM
To: John Anthony <janthony@anthonyandpartners.com>
Cc: Nicholas Lafalce <nlafalce@anthonyandpartners.com>; Andrew Ghekas
<AGhekas@anthonyandpartners.com>; Patrick DeSalvo <pdesalvo@anthonyandpartners.com>; Stacy Dorsey
<sdorsey@anthonyandpartners.com>; Carissa Fosdick <cfosdick@anthonyandpartners.com>; Bull, Nathan
<Nbull@mwe.com>
Subject: Re: Healthcare Negligence Settlement Recovery Corp. v. 5405 Babcock Street Operations, LLC, et al.:

 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize
the sender and know the content is safe.

 
No one called me. If you were waiting for us to file the relevant Notices of Appearance, those are
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now filed. I would like someone on your team to please call me to discuss next steps to help
streamline this proceeding. We presume that all defendants ought to have the same response
deadline, consistent with our prior discussions. 
 
DAN SIMON 
Partner, Restructuring 
McDermott Will & Emery LLP  1180 Peachtree St. NE, Suite 3350, Atlanta, GA 30309
Tel +1 404 260 8554  |  Mobile +1 440 666 1970  |  Email dsimon@mwe.com
Website [mwe.com] | vCard [dynasend.com] | Twitter [twitter.com] | LinkedIn [linkedin.com]

From: Simon, Daniel
Sent: Monday, May 20, 2024 10:21:29 AM
To: John Anthony <janthony@anthonyandpartners.com>
Cc: Nicholas Lafalce <nlafalce@anthonyandpartners.com>; Andrew Ghekas
<AGhekas@anthonyandpartners.com>; Patrick DeSalvo <pdesalvo@anthonyandpartners.com>; Stacy Dorsey
<sdorsey@anthonyandpartners.com>; Carissa Fosdick <cfosdick@anthonyandpartners.com>; Bull, Nathan
<Nbull@mwe.com>
Subject: RE: Healthcare Negligence Settlement Recovery Corp. v. 5405 Babcock Street Operations, LLC, et al.:

 
Have one of your partners call me please, assuming you can’t find 5 minutes to call me from Miami (which is
all I was asking for).
 
DAN SIMON 
Partner, Restructuring
McDermott Will & Emery LLP  1180 Peachtree St. NE, Suite 3350, Atlanta, GA 30309
Tel +1 404 260 8554  |  Mobile +1 440 666 1970  |  Email dsimon@mwe.com
Website [mwe.com] | vCard [dynasend.com] | Twitter [twitter.com] | LinkedIn [linkedin.com]

 
 

From: John Anthony <janthony@anthonyandpartners.com> 
Sent: Monday, May 20, 2024 10:18 AM
To: Simon, Daniel <dsimon@mwe.com>
Cc: Nicholas Lafalce <nlafalce@anthonyandpartners.com>; Andrew Ghekas
<AGhekas@anthonyandpartners.com>; Patrick DeSalvo <pdesalvo@anthonyandpartners.com>; Stacy Dorsey
<sdorsey@anthonyandpartners.com>; Carissa Fosdick <cfosdick@anthonyandpartners.com>; Bull, Nathan
<Nbull@mwe.com>
Subject: Re: Healthcare Negligence Settlement Recovery Corp. v. 5405 Babcock Street Operations, LLC, et al.:
 
[ External Email ] 
As you know, I am in Miami here for three days and then going straight to Ireland. Please don’t send self-
serving email traffic.  I definitely suggested somebody file a notice of appearance, because we got tired of
waiting for a very simple notice of appearance to be filed for each one of these defendants, and we had to go
ahead and get all these defendants served. Honestly, I am just about ready to start another hearing and then I
need to go out with our  client friends and talk about how the next two days are unfolding on another matter.
I am copying my partners. Best wishes.

John A. Anthony 

Sent from my iPhone 813-833-5066
In the interest of promptness, please excuse brevity, autocorrect, and voice dictate errors.
This email is never intended as the basis for a contract or implied contract for a client.
 

On May 20, 2024, at 8:38 AM, Simon, Daniel <dsimon@mwe.com> wrote:

CAUTION: This email originated from outside of the organization. Do not click links or open attachments
unless you recognize the sender and know the content is safe.

 
John:
 
As promised, we are in the process of arranging for Notices of Appearances to be filed today on
behalf of the relevant Defendants.  Of the 58 Defendants you named, there are a handful of
entities that are either not within our organizational structure, or to our knowledge, do not exist.
In addition, one of the entities filed for bankruptcy in 2021, has since been dissolved pursuant to
that proceeding, and remains subject to the injunctive provisions from that prior bankruptcy.
 
Needless to say, I would like to have a quick call with you to address these issues today, so there
are no surprises when we do file our NoAs.  Now that I’ve spent some time digging through the
organizational chart, I’m happy to help sort your mistakes out, but of course, our assistance will
be tied with agreement on the extension that we previously discussed.
 
I think we can resolve this with a 5 minute phone call, and all of this is an effort to be
constructive with your side and move this matter forward, so I would appreciate your
professional courtesy to do the same.
 
Let me know when works for you.
 
DAN SIMON 
Partner, Restructuring
McDermott Will & Emery LLP  1180 Peachtree St. NE, Suite 3350, Atlanta, GA 30309
Tel +1 404 260 8554  |  Mobile +1 440 666 1970  |  Email dsimon@mwe.com
Website [mwe.com] | vCard [dynasend.com] | Twitter [twitter.com] | LinkedIn [linkedin.com]

 
 

From: John Anthony <janthony@anthonyandpartners.com> 
Sent: Sunday, May 19, 2024 4:55 PM
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To: Simon, Daniel <dsimon@mwe.com>
Cc: Nicholas Lafalce <nlafalce@anthonyandpartners.com>; Andrew Ghekas
<AGhekas@anthonyandpartners.com>; Patrick DeSalvo <pdesalvo@anthonyandpartners.com>;
Stacy Dorsey <sdorsey@anthonyandpartners.com>; Carissa Fosdick
<cfosdick@anthonyandpartners.com>
Subject: Re: Healthcare Negligence Settlement Recovery Corp. v. 5405 Babcock Street
Operations, LLC, et al.:
 
[ External Email ] 
OK that’s fine. If you want to talk with Andrew and Nicholas, if they are happy with what you’re
proposing, then it can be confirmed in someway. But the basic reality is that you file a notice of
appearance to avoid being defaulted.  And it has never been my policy to give extensions of time
to respond to a lawyer, who has not yet appeared in a case.  There are a lot of very obvious
reasons why that must always be the case.

John A. Anthony 

Sent from my iPhone 813-833-5066
In the interest of promptness, please excuse brevity, autocorrect, and voice dictate errors.
This email is never intended as the basis for a contract or implied contract for a client.
 

On May 19, 2024, at 4:17 PM, Simon, Daniel <dsimon@mwe.com> wrote:

CAUTION: This email originated from outside of the organization. Do not click links or open
attachments unless you recognize the sender and know the content is safe.

 
Please have him call me tomorrow. We are trying to be practical, not difficult. 
 
DAN SIMON 
Partner, Restructuring 
McDermott Will & Emery LLP  1180 Peachtree St. NE, Suite 3350, Atlanta, GA 30309
Tel +1 404 260 8554  |  Mobile +1 440 666 1970  |  Email dsimon@mwe.com
Website [mwe.com] | vCard [dynasend.com] | Twitter [twitter.com] | LinkedIn [linkedin.com]

From: Nicholas Lafalce <nlafalce@anthonyandpartners.com>
Sent: Sunday, May 19, 2024 3:52:41 PM
To: Simon, Daniel <dsimon@mwe.com>; John Anthony
<janthony@anthonyandpartners.com>
Cc: Andrew Ghekas <AGhekas@anthonyandpartners.com>; Patrick DeSalvo
<pdesalvo@anthonyandpartners.com>; Stacy Dorsey
<sdorsey@anthonyandpartners.com>; Carissa Fosdick
<cfosdick@anthonyandpartners.com>
Subject: RE: Healthcare Negligence Settlement Recovery Corp. v. 5405 Babcock
Street Operations, LLC, et al.:
 
[ External Email ] 
Mr. Anthony has been on the telephone with me since shortly after his e-mail
to you and we are going to be unable to circle back to you for the remainder of
day.  In the meantime, do what you need to do.
 
From: Simon, Daniel <dsimon@mwe.com> 
Sent: Sunday, May 19, 2024 3:47 PM
To: John Anthony <janthony@anthonyandpartners.com>
Cc: Andrew Ghekas <AGhekas@anthonyandpartners.com>; Nicholas Lafalce
<nlafalce@anthonyandpartners.com>; Patrick DeSalvo
<pdesalvo@anthonyandpartners.com>; Stacy Dorsey
<sdorsey@anthonyandpartners.com>; Carissa Fosdick
<cfosdick@anthonyandpartners.com>
Subject: Re: Healthcare Negligence Settlement Recovery Corp. v. 5405 Babcock
Street Operations, LLC, et al.:

 
CAUTION: This email originated from outside of the organization. Do not click links or open
attachments unless you recognize the sender and know the content is safe.

 
John I just tried your cell. Give me a ring please, I'm sure we can work this
out without the need for further back and forth. 
 
DAN SIMON 
Partner, Restructuring 
McDermott Will & Emery LLP  1180 Peachtree St. NE, Suite 3350, Atlanta, GA 30309
Tel +1 404 260 8554  |  Mobile +1 440 666 1970  |  Email dsimon@mwe.com
Website [mwe.com] | vCard [dynasend.com] | Twitter [twitter.com] | LinkedIn [linkedin.com]

From: John Anthony <janthony@anthonyandpartners.com>
Sent: Sunday, May 19, 2024 3:39:30 PM
To: Simon, Daniel <dsimon@mwe.com>
Cc: Andrew Ghekas <AGhekas@anthonyandpartners.com>; Nicholas Lafalce
<nlafalce@anthonyandpartners.com>; Patrick DeSalvo
<pdesalvo@anthonyandpartners.com>; Stacy Dorsey
<sdorsey@anthonyandpartners.com>; Carissa Fosdick
<cfosdick@anthonyandpartners.com>
Subject: Re: Healthcare Negligence Settlement Recovery Corp. v. 5405 Babcock
Street Operations, LLC, et al.:

 

Case 24-05127-pmb    Doc 10    Filed 07/19/24    Entered 07/19/24 15:43:07    Desc Main
Document      Page 88 of 107



[ External Email ] 
Dan, I am headed to Miami for court tomorrow and Tuesday, but I’ve
about had it with Mr. Bull.  I will be back on Wednesday morning, and in
the meantime, I think you and he know how Rule 1.500 works.  I cannot
actually read your email because I’m driving, and I don’t know how badly
this transcription will come out. But I had to hire a process server to serve
two or three dozen summonses so far, and still the trade-off is pretty
much cooked as I covered in emails and calls over the last three weeks.  I
don’t OU that explanation, but I gave it to you from the first moment we
spoke. So once you are authorized to represent somebody and appear in
the case, we can pick it up. Until then I don’t think we have much to talk
about, unless of course, some or all of these defendants files for chapter
11 or 7.  
 
John A. Anthony 
Sent from my iPhone 813-833-5066
In the interest of promptness, please excuse brevity, autocorrect,
and voice dictate errors.
This email is never intended as the basis for a contract or implied
contract for a client.
 

On May 19, 2024, at 3:32 PM, Simon, Daniel
<dsimon@mwe.com> wrote:

CAUTION: This email originated from outside of the organization. Do not click
links or open attachments unless you recognize the sender and know the
content is safe.

 
John,
 
Not sure I understand the concern, but happy to discuss
further with you. When works?
 
DAN SIMON 
Partner, Restructuring 
McDermott Will & Emery LLP  1180 Peachtree St. NE, Suite
3350, Atlanta, GA 30309
Tel +1 404 260 8554  |  Mobile +1 440 666 1970  |  Email dsimon@mwe.com
Website [mwe.com] | vCard [dynasend.com] | Twitter [twitter.com] | LinkedIn [linkedin.com]

From: John Anthony <janthony@anthonyandpartners.com>
Sent: Sunday, May 19, 2024 3:07:08 PM
To: Bull, Nathan <Nbull@mwe.com>
Cc: Simon, Daniel <dsimon@mwe.com>; Carissa Fosdick
<cfosdick@anthonyandpartners.com>; Patrick DeSalvo
<pdesalvo@anthonyandpartners.com>; Stacy Dorsey
<sdorsey@anthonyandpartners.com>
Subject: Re: Healthcare Negligence Settlement Recovery Corp. v.
5405 Babcock Street Operations, LLC, et al.:

 
[ External Email ] 
I have been very clear with your partner that he will need to
appear, or someone will need to appear, in the case. If not,
we will seek a default against any party that has not appeared
in the case. That is how most jurisdictions handled this sort of
thing. It’s how I invariably handle this sort of thing and there
are 11 lawyers at this firm, who will be very clear on point.
Nothing about self-serving emails will change the rules in this
jurisdiction, and our communications with you are at an end.
 I would be pleased to speak with Mr. Simon, who actually
knows the facts of the communications, but you will be
blocked in the morning.

John A. Anthony 
Sent from my iPhone 813-833-5066
In the interest of promptness, please excuse
brevity, autocorrect, and voice dictate errors.
This email is never intended as the basis for a contract or
implied contract for a client.
 

On May 19, 2024, at 3:04 PM, Bull, Nathan
<Nbull@mwe.com> wrote:

CAUTION: This email originated from outside of the
organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.
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We’re not playing games and I don’t understand
what your issue is. I’ll ask again, do you confirm
the June 30 response date upon all defendants
filing notices tomorrow by lawyers with Florida
 bar numbers (which includes defendants that
you haven’t served).
 
 

On May 19, 2024, at 2:45 PM, John
Anthony
<janthony@anthonyandpartners.com
> wrote:

 [ External Email ] 
I'm not going to play a bunch of games
with you or your law firm.  My e-mail was
very clear that you don't get an extension if
a lawyer with a Florida bar number doesn't
appear in the case. If you want to
communicate any further with me, then
please refrain from insulting behavior.  The
dialogue with your firm began several
weeks ago and you have not appeared as
discussed, so the dialogue is no longer
helpful.
 
From: Bull, Nathan <Nbull@mwe.com> 
Sent: Sunday, May 19, 2024 2:39 PM
To: John Anthony
<janthony@anthonyandpartners.com>
Cc: Simon, Daniel <dsimon@mwe.com>;
Carissa Fosdick
<cfosdick@anthonyandpartners.com>;
Patrick DeSalvo
<pdesalvo@anthonyandpartners.com>;
Stacy Dorsey
<sdorsey@anthonyandpartners.com>
Subject: Re: Healthcare Negligence
Settlement Recovery Corp. v. 5405 Babcock
Street Operations, LLC, et al.:
 
CAUTION: This email originated from outside of
the organization. Do not click links or open
attachments unless you recognize the sender
and know the content is safe.

 

John,
 
I don’t understand your issue with NOAs,
and the email chain speaks for itself:  in
exchange for all defendants accepting
service, you agreed to extend the response
date to June 30. In any event, we have
sorted our representation and all
defendants are prepared to file notices
tomorrow.  To move things forward
productively, and avoid a situation where
different defendants have different
response deadlines, please confirm that
with the filing of notices, all defendants
have until June 30 to respond. 
 
Thanks,
Nathan 

 

On May 17, 2024, at 2:48 PM,
John Anthony
<janthony@anthonyandpartn
ers.com> wrote:

 [ External Email ] 
We agreed on nothing.  I said
if you appear that day, fine. 
You didn’t.  That is what the
email traffic shows, and in the
meantime, I had to get 30
summonses served.  I need to
move the file along.  I am not
waiting for the installment
payment dates to come and
go.  My clients are over
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waiting.  Please hear me, I am
a good listener, I try to think
outside the box, but I will not
just stop for 3 weeks for the
heck of it.  I like what I do,
and I like happy clients.  I
also like money.  I need to
move this forward.  Think
about it and lets talk next
week.
 
From: Simon, Daniel
<dsimon@mwe.com> 
Sent: Friday, May 17, 2024
2:42 PM
To: John Anthony
<janthony@anthonyandpartn
ers.com>
Cc: Carissa Fosdick
<cfosdick@anthonyandpartne
rs.com>; Patrick DeSalvo
<pdesalvo@anthonyandpartn
ers.com>; Stacy Dorsey
<sdorsey@anthonyandpartne
rs.com>; Bull, Nathan
<Nbull@mwe.com>
Subject: RE: Healthcare
Negligence Settlement
Recovery Corp. v. 5405
Babcock Street Operations,
LLC, et al.:
 
CAUTION: This email originated
from outside of the organization.
Do not click links or open
attachments unless you recognize
the sender and know the content
is safe.

 
John,
 
As I think I mentioned when
we spoke, I’ve been in trial
and traveling the past two
days so I have been unable to
respond to you immediately. 
We agreed on 45 days for the
response time, so I don’t
understand what you mean by
your comments below about
“resolving something today.” 
In any event, MWE serves as
restructuring counsel and has
authority to accept service for
all Defendants, but the
Defendants are in the process
of lining up local litigation
counsel that will appear in the
case.  That will take some
time, for obvious reasons.
 
Best,
Dan
 
 
DAN SIMON 
Partner, Restructuring
McDermott Will & Emery LLP  1180 Peachtree St. NE, Suite 3350, Atlanta, GA 30309
Tel +1 404 260 8554  |  Mobile +1 440 666 1970  |  Email dsimon@mwe.com
Website [mwe.com] | vCard [dynasend.com] | Twitter [twitter.com] | LinkedIn [linkedin.com]

 
 

From: John Anthony
<janthony@anthonyandpartn
ers.com> 
Sent: Friday, May 17, 2024
10:49 AM
To: Simon, Daniel
<dsimon@mwe.com>
Cc: Carissa Fosdick
<cfosdick@anthonyandpartne
rs.com>; Patrick DeSalvo
<pdesalvo@anthonyandpartn
ers.com>; Stacy Dorsey
<sdorsey@anthonyandpartne
rs.com>
Subject: RE: Healthcare
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Negligence Settlement
Recovery Corp. v. 5405
Babcock Street Operations,
LLC, et al.: 
Importance: High
 
[ External Email ] 
Dan: 
 
Do you have time for a call
because I don't see any notice
of appearance and we have
now served more than half of
your clients. Unless we can
resolve something today I
might just as soon look for the
responsive filings in a couple
of weeks?  But I'm in all day
if you'd like to talk.
 
From: John Anthony 
Sent: Thursday, May 16, 2024
8:52 PM
To: 'Simon, Daniel'
<dsimon@mwe.com>; Carissa
Fosdick
<cfosdick@anthonyandpartne
rs.com>
Cc: 'Bull, Nathan'
<Nbull@mwe.com>
Subject: RE: Healthcare
Negligence Settlement
Recovery Corp. v. 5405
Babcock Street Operations,
LLC, et al.:
 
Dan, have you decided not to
appear?  Half of your entities
are due to respond to the
complaint in 20 days or less.
 
From: John Anthony 
Sent: Wednesday, May 15,
2024 7:15 PM
To: Simon, Daniel
<dsimon@mwe.com>; Carissa
Fosdick
<cfosdick@anthonyandpartne
rs.com>
Cc: Bull, Nathan
<Nbull@mwe.com>
Subject: RE: Healthcare
Negligence Settlement
Recovery Corp. v. 5405
Babcock Street Operations,
LLC, et al.:
 
Dan: 
 
To move things along,
please see below the case
style and defendant group,
that I have pasted to help
you expedite your NOA. 
The 45 days from today is
approved, but we have lost 3
weeks in this dialogue, so
the NOA should be filed
tomorrow.  We have already
served about 20, so its more
convenient for all involved
if you just appear and agree
that the defendants will
respond to the complaint
without seeking further
extensions as part of the
appearance. So hopefully
that works.  Call and let me
know, as we have weekly
meetings on my end
normally Wednesdays at 6
p.m., and I’d like to update
my colleagues.  Thanks.

 
IN THE CIRCUIT
COURT OF THE

ELEVENTH JUDICIAL
CIRCUIT

IN AND FOR MIAMI-
DADE COUNTY,
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FLORIDA
CIVIL DIVISION

 
HEALTHCARE NEGLIGENCE SETTLEMENT RECOVERY
CORP.,
 

Plaintiff,
v.
 
5405 BABCOCK STREET OPERATIONS, LLC, EPSILON
HEALTH CARE PROPERTIES, LLC, CMC II, LLC, LAVIE
CARE CENTERS, LLC, 6700 N.W. 10TH PLACE
OPERATIONS, LLC, 4200 WASHINGTON STREET
OPERATIONS, LLC, 2826 CLEVELAND AVENUE
OPERATIONS, LLC, BAYA NURSING AND
REHABILITATION, LLC, 1465 OAKFIELD DRIVE
OPERATIONS, LLC, 777 NINTH STREET NORTH
OPERATIONS, LLC, 3101 GINGER DRIVE OPERATIONS,
LLC, TALLAHASSEE FACILITY OPERATIONS, LLC,
JOSERA, LLC; TOSTURI, LLC, MELBOURNE FACILITY
OPERATIONS, LLC, NORTH FORT MYERS FACILITY
OPERATIONS, LLC, CONSULATE FACILITY LEASING,
LLC, 1010 CARPENTERS WAY OPERATIONS, LLC, MIAMI
FACILITY OPERATIONS, LLC, 741 SOUTH BENEVA ROAD
OPERATIONS, LLC, 3735 EVANS AVENUE OPERATIONS,
LLC, 7950 LAKE UNDERHILL ROAD OPERATIONS, LLC,
518 WEST FLETCHER AVENUE OPERATIONS, LLC,
LIDENSKAB LLC, JACKSONVILLE FACILITY
OPERATIONS, LLC, 3001 PALM COAST PARKWAY
OPERATIONS, LLC, KISSIMMEE FACILITY OPERATIONS,
LLC, 9311 SOUTH ORANGE BLOSSOM TRAIL
OPERATIONS, LLC, 4641 OLD CANOE CREEK ROAD
OPERATIONS, LLC, 2333 NORTH BRENTWOOD CIRCLE
OPERATIONS, LLC, 710 NORTH SUN DRIVE
OPERATIONS, LLC, 1851 ELKCAM BOULEVARD
OPERATIONS, LLC, 6414 13TH ROAD SOUTH
OPERATIONS, LLC, 1120 WEST DONEGAN AVENUE
OPERATIONS, LLC, 12170 CORTEZ BOULEVARD
OPERATIONS, LLC, 9400 SW 137TH AVENUE
OPERATIONS LLC,  NSPRMC, LLC, 1550 JESS PARRISH
COURT OPERATIONS, LLC, LV CHC HOLDINGS I, LLC,
CONCOURSE PARTNERS, LLC, CONCURRENT
PARTNERS, LLLP, PORT CHARLOTTE FACILITY
OPERATIONS, LLC, WEST ALTAMONTE FACILITY
OPERATIONS, LLC, 216 SANTA BARBARA BOULEVARD
OPERATIONS, LLC, FLORIDIAN FACILITY OPERATIONS,
LLC, 1615 MIAMI ROAD OPERATIONS, LLC, 6305 CORTEZ
ROAD WEST OPERATIONS, LLC, 15204 WEST COLONIAL
DRIVE OPERATIONS, LLC, NEW PORT RICHEY FACILITY
OPERATIONS, LLC, 11565 HARTS ROAD OPERATIONS,
LLC, BRANDON FACILITY OPERATIONS, LLC, 9355 SAN
JOSE BOULEVARD OPERATIONS, LLC, 702 SOUTH
KINGS AVENUE OPERATIONS, LLC, ORANGE PARK
FACILITY OPERATIONS, LLC, SYNERGY HEALTHCARE
SERVICES, INC., NSPIRE HEALTHCARE INC., ASPIRE
HEALTHCARE, LLC, and DANIEL E. DIAS, ESQUIRE,
 

Defendants.
                                                                                                      /
 

 
 
 
Case No.: 

 
 
5405 Babcock Street
Operations, LLC, Epsilon
Health Care Properties,
LLC, CMC II, LLC, Lavie
Care Centers, LLC, 6700
N.W. 10th Place Operations,
LLC, 4200 Washington
Street Operations, LLC,
2826 Cleveland Avenue
Operations, LLC, Baya
Nursing and Rehabilitation,
LLC, 1465 Oakfield Drive
Operations, LLC, 777 Ninth
Street North Operations,
LLC, 3101 Ginger Drive
Operations, LLC,
Tallahassee Facility
Operations, LLC, Josera,
LLC, Tosturi, LLC,
Melbourne Facility
Operations, LLC, North
Fort Myers Facility
Operations, LLC, Consulate
Facility Leasing, LLC, 1010
Carpenters Way Operations,
LLC, Miami Facility
Operations, LLC, 741 South
Beneva Road Operations,
LLC, 3735 Evans Avenue
Operations, LLC, 7950
Lake Underhill Road
Operations, LLC, 518 West
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Fletcher Avenue
Operations, LLC, Lidenskab
LLC, Jacksonville Facility
Operations, LLC, 3001
Palm Coast Parkway
Operations, LLC,
Kissimmee Facility
Operations, LLC, 9311
South Orange Blossom Trail
Operations, LLC, 4641 Old
Canoe Creek Road
Operations, LLC, 2333
North Brentwood Circle
Operations, LLC, 710 North
Sun Drive Operations, LLC,
1851 Elkcam Boulevard
Operations, LLC, 6414 13th
Road South Operations,
LLC, 1120 West Donegan
Avenue Operations, LLC,
12170 Cortez Boulevard
Operations, LLC, 9400 SW
137th Avenue Operations
LLC, NSPRMC, LLC, 1550
Jess Parrish Court
Operations, LLC, LV CHC
Holdings I, LLC, Concourse
Partners, LLC, Concurrent
Partners, LLLP, Port
Charlotte Facility
Operations, LLC, West
Altamonte Facility
Operations, LLC, 216 Santa
Barbara Boulevard
Operations, LLC, Floridian
Facility Operations, LLC,
1615 Miami Road
Operations, LLC, 6305
Cortez Road West
Operations, LLC, 15204
West Colonial Drive
Operations, LLC, New Port
Richey Facility Operations,
LLC, 11565 Harts Road
Operations, LLC, Brandon
Facility Operations, LLC,
9355 San Jose Boulevard
Operations, LLC, 702 South
Kings Avenue Operations,
LLC, Orange Park Facility
Operations, LLC,
(collectively, the “Consulate
Entities”), Synergy
Healthcare Services, Inc.,
NSPIRE Healthcare Inc.,
and Aspire Healthcare, LLC
(collectively, the
“Transferees”), and Daniel
E. Dias, Esquire (the
“Control Individual”),
 
From: Simon, Daniel
<dsimon@mwe.com> 
Sent: Wednesday, May 15,
2024 5:45 PM
To: John Anthony
<janthony@anthonyandpartn
ers.com>; Carissa Fosdick
<cfosdick@anthonyandpartne
rs.com>
Cc: Bull, Nathan
<Nbull@mwe.com>
Subject: RE: Healthcare
Negligence Settlement
Recovery Corp. v. 5405
Babcock Street Operations,
LLC, et al. - Correspondence
from John Anthony
 
CAUTION: This email originated
from outside of the organization.
Do not click links or open
attachments unless you recognize
the sender and know the content
is safe.

 
John:
 
In furtherance of our
discussion just now, I am
authorized to accept service
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on behalf of all defendants,
and my ask is that the
response deadline for all
defendants, including
defendants already served, be
set for 45 days from today, on
or about June 30. 
 
Please confirm ASAP.
 
DAN SIMON 
Partner, Restructuring
McDermott Will & Emery LLP  1180 Peachtree St. NE, Suite 3350, Atlanta, GA 30309
Tel +1 404 260 8554  |  Mobile +1 440 666 1970  |  Email dsimon@mwe.com
Website [mwe.com] | vCard [dynasend.com] | Twitter [twitter.com] | LinkedIn [linkedin.com]

 
 

From: Simon, Daniel
<dsimon@mwe.com> 
Sent: Wednesday, May 15,
2024 4:23 PM
To: John Anthony
<janthony@anthonyandpartn
ers.com>; Carissa Fosdick
<cfosdick@anthonyandpartne
rs.com>
Subject: Re: Healthcare
Negligence Settlement
Recovery Corp. v. 5405
Babcock Street Operations,
LLC, et al. - Correspondence
from John Anthony
 
Yes. Please call my cell. 440-
666-1970
 
DAN SIMON 
Partner, Restructuring 
McDermott Will & Emery LLP  1180 Peachtree St. NE, Suite
3350, Atlanta, GA 30309
Tel +1 404 260 8554  |  Mobile +1 440 666 1970  |  Email dsimon@mwe.com
Website [mwe.com] | vCard [dynasend.com] | Twitter [twitter.com] | LinkedIn [linkedin.com]

From: John Anthony
<janthony@anthonyandpartn
ers.com>
Sent: Wednesday, May 15,
2024 3:55:01 PM
To: Carissa Fosdick
<cfosdick@anthonyandpartne
rs.com>; Simon, Daniel
<dsimon@mwe.com>
Subject: RE: Healthcare
Negligence Settlement
Recovery Corp. v. 5405
Babcock Street Operations,
LLC, et al. - Correspondence
from John Anthony
 
[ External Email ] 
Just got out, and can we
talk shortly?
 
From: Carissa Fosdick
<cfosdick@anthonyandpartne
rs.com> 
Sent: Wednesday, May 15,
2024 3:25 PM
To: 'Simon, Daniel'
<dsimon@mwe.com>; John
Anthony
<janthony@anthonyandpartn
ers.com>
Subject: RE: Healthcare
Negligence Settlement
Recovery Corp. v. 5405
Babcock Street Operations,
LLC, et al. - Correspondence
from John Anthony

 
Good afternoon, Mr.
Simon,
 
Mr. Anthony has been in a

Case 24-05127-pmb    Doc 10    Filed 07/19/24    Entered 07/19/24 15:43:07    Desc Main
Document      Page 95 of 107



deposition since this
morning, and I am not sure
when he will be free.  Do
you have any availability
for a call tomorrow?
 
Carissa
 
 
Carissa Fosdick
Paralegal to John A.
Anthony, Esq.
 
Anthony & Partners,
LLC
100 S. Ashley Drive,
Suite 1600
Tampa, FL 33602
Email:
cfosdick@anthonyandp
artners.com
Main: (813) 273-5616
Direct: (813) 712-1235
Fax: (813) 221-4113
www.anthonyandpartn
ers.com
[anthonyandpartners.c
om]
 
This e-mail is intended only for the
individual(s) or entity(s) named within
the message. This e-mail might contain
legally privileged and confidential
information. If you properly received this
e-mail as a client or retained expert,
please hold it in confidence to protect the
attorney-client or work product
privileges. Should the intended recipient
forward or disclose this message to
another person or party, that action could
constitute a waiver of the attorney-client
privilege. If the reader of this message is
not the intended recipient, or the agent
responsible to deliver it to the intended
recipient, you are hereby notified that
any review, dissemination, distribution or
copying of this communication is
prohibited by the sender and to do so
might constitute a violation of the
Electronic Communications Privacy Act,
18 U.S.C. section 2510-2521. If this
communication was received in error we
apologize for the intrusion. Please notify
us by reply e-mail and delete the original
message without reading same. Nothing
in this e-mail message shall, in and of
itself, create an attorney-client
relationship with the sender.
 
Disclaimer under Circular 230: Any
statements regarding tax matters made
herein, including any attachments, are
not formal tax opinions by this firm,
cannot be relied upon or used by any
person to avoid tax penalties, and are not
intended to be used or referred to in any
marketing or promotional materials.

 
 
From: Simon, Daniel
<dsimon@mwe.com> 
Sent: Wednesday, May 15,
2024 10:45 AM
To: Carissa Fosdick
<cfosdick@anthonyandpartne
rs.com>; John Anthony
<janthony@anthonyandpartn
ers.com>
Subject: RE: Healthcare
Negligence Settlement
Recovery Corp. v. 5405
Babcock Street Operations,
LLC, et al. - Correspondence
from John Anthony

 
CAUTION: This email originated
from outside of the organization.
Do not click links or open
attachments unless you recognize
the sender and know the content
is safe.

 
This afternoon or after 8pm
ET
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DAN SIMON 
Partner, Restructuring
McDermott Will & Emery LLP  1180 Peachtree St. NE, Suite 3350, Atlanta, GA 30309
Tel +1 404 260 8554  |  Mobile +1 440 666 1970  |  Email dsimon@mwe.com
Website [mwe.com] | vCard [dynasend.com] | Twitter [twitter.com] | LinkedIn [linkedin.com]

 
 

From: Carissa Fosdick
<cfosdick@anthonyandpartne
rs.com> 
Sent: Wednesday, May 15,
2024 10:28 AM
To: Simon, Daniel
<dsimon@mwe.com>; John
Anthony
<janthony@anthonyandpartn
ers.com>
Subject: RE: Healthcare
Negligence Settlement
Recovery Corp. v. 5405
Babcock Street Operations,
LLC, et al. - Correspondence
from John Anthony

 
[ External Email ] 
Good morning, Mr. Simon,
 
My apologies for the mix
up.  What is your
availability today?
 
Carissa
 
 
Carissa Fosdick
Paralegal to John A.
Anthony, Esq.
 
Anthony & Partners,
LLC
100 S. Ashley Drive,
Suite 1600
Tampa, FL 33602
Email:
cfosdick@anthonyandp
artners.com
Main: (813) 273-5616
Direct: (813) 712-1235
Fax: (813) 221-4113
www.anthonyandpartn
ers.com
[anthonyandpartners.c
om]
 
This e-mail is intended only for the
individual(s) or entity(s) named within
the message. This e-mail might contain
legally privileged and confidential
information. If you properly received this
e-mail as a client or retained expert,
please hold it in confidence to protect the
attorney-client or work product
privileges. Should the intended recipient
forward or disclose this message to
another person or party, that action could
constitute a waiver of the attorney-client
privilege. If the reader of this message is
not the intended recipient, or the agent
responsible to deliver it to the intended
recipient, you are hereby notified that
any review, dissemination, distribution or
copying of this communication is
prohibited by the sender and to do so
might constitute a violation of the
Electronic Communications Privacy Act,
18 U.S.C. section 2510-2521. If this
communication was received in error we
apologize for the intrusion. Please notify
us by reply e-mail and delete the original
message without reading same. Nothing
in this e-mail message shall, in and of
itself, create an attorney-client
relationship with the sender.
 
Disclaimer under Circular 230: Any
statements regarding tax matters made
herein, including any attachments, are
not formal tax opinions by this firm,
cannot be relied upon or used by any
person to avoid tax penalties, and are not
intended to be used or referred to in any
marketing or promotional materials.

 
 
From: Simon, Daniel
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<dsimon@mwe.com> 
Sent: Wednesday, May 15,
2024 10:22 AM
To: Carissa Fosdick
<cfosdick@anthonyandpartne
rs.com>; John Anthony
<janthony@anthonyandpartn
ers.com>
Subject: RE: Healthcare
Negligence Settlement
Recovery Corp. v. 5405
Babcock Street Operations,
LLC, et al. - Correspondence
from John Anthony

 
CAUTION: This email originated
from outside of the organization.
Do not click links or open
attachments unless you recognize
the sender and know the content
is safe.

 
John never called me.  Can we
connect today?
 
DAN SIMON 
Partner, Restructuring
McDermott Will & Emery LLP  1180 Peachtree St. NE, Suite 3350, Atlanta, GA 30309
Tel +1 404 260 8554  |  Mobile +1 440 666 1970  |  Email dsimon@mwe.com
Website [mwe.com] | vCard [dynasend.com] | Twitter [twitter.com] | LinkedIn [linkedin.com]

 
 

From: Carissa Fosdick
<cfosdick@anthonyandpartne
rs.com> 
Sent: Monday, May 13, 2024
9:58 AM
To: Simon, Daniel
<dsimon@mwe.com>; John
Anthony
<janthony@anthonyandpartn
ers.com>
Subject: RE: Healthcare
Negligence Settlement
Recovery Corp. v. 5405
Babcock Street Operations,
LLC, et al. - Correspondence
from John Anthony

 
[ External Email ] 
Thank you for getting back
with me.  I’ll put the call on
the calendar for 8:00pm
tomorrow, Tuesday, May
14.
Can Mr. Anthony call your
mobile number below at
that time?
 
Carissa
 
 
Carissa Fosdick
Paralegal to John A.
Anthony, Esq.
 
Anthony & Partners,
LLC
100 S. Ashley Drive,
Suite 1600
Tampa, FL 33602
Email:
cfosdick@anthonyandp
artners.com
Main: (813) 273-5616
Direct: (813) 712-1235
Fax: (813) 221-4113
www.anthonyandpartn
ers.com
[anthonyandpartners.c
om]
 
This e-mail is intended only for the
individual(s) or entity(s) named within
the message. This e-mail might contain
legally privileged and confidential
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information. If you properly received this
e-mail as a client or retained expert,
please hold it in confidence to protect the
attorney-client or work product
privileges. Should the intended recipient
forward or disclose this message to
another person or party, that action could
constitute a waiver of the attorney-client
privilege. If the reader of this message is
not the intended recipient, or the agent
responsible to deliver it to the intended
recipient, you are hereby notified that
any review, dissemination, distribution or
copying of this communication is
prohibited by the sender and to do so
might constitute a violation of the
Electronic Communications Privacy Act,
18 U.S.C. section 2510-2521. If this
communication was received in error we
apologize for the intrusion. Please notify
us by reply e-mail and delete the original
message without reading same. Nothing
in this e-mail message shall, in and of
itself, create an attorney-client
relationship with the sender.
 
Disclaimer under Circular 230: Any
statements regarding tax matters made
herein, including any attachments, are
not formal tax opinions by this firm,
cannot be relied upon or used by any
person to avoid tax penalties, and are not
intended to be used or referred to in any
marketing or promotional materials.

 
 
From: Simon, Daniel
<dsimon@mwe.com> 
Sent: Monday, May 13, 2024
9:54 AM
To: Carissa Fosdick
<cfosdick@anthonyandpartne
rs.com>; John Anthony
<janthony@anthonyandpartn
ers.com>
Subject: RE: Healthcare
Negligence Settlement
Recovery Corp. v. 5405
Babcock Street Operations,
LLC, et al. - Correspondence
from John Anthony

 
CAUTION: This email originated
from outside of the organization.
Do not click links or open
attachments unless you recognize
the sender and know the content
is safe.

 
But would prefer 8pm
tomorrow or Wednesday.
 
DAN SIMON 
Partner, Restructuring
McDermott Will & Emery LLP  1180 Peachtree St. NE, Suite 3350, Atlanta, GA 30309
Tel +1 404 260 8554  |  Mobile +1 440 666 1970  |  Email dsimon@mwe.com
Website [mwe.com] | vCard [dynasend.com] | Twitter [twitter.com] | LinkedIn [linkedin.com]

 
 

From: Carissa Fosdick
<cfosdick@anthonyandpartne
rs.com> 
Sent: Monday, May 13, 2024
9:16 AM
To: Simon, Daniel
<dsimon@mwe.com>; John
Anthony
<janthony@anthonyandpartn
ers.com>
Subject: RE: Healthcare
Negligence Settlement
Recovery Corp. v. 5405
Babcock Street Operations,
LLC, et al. - Correspondence
from John Anthony

 
[ External Email ] 
Would 7pm or 8pm work
for you this evening?
 
Carissa
 
Carissa Fosdick
Paralegal to John A.
Anthony, Esq.
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Anthony & Partners,
LLC
100 S. Ashley Drive,
Suite 1600
Tampa, FL 33602
Email:
cfosdick@anthonyandp
artners.com
Main: (813) 273-5616
Direct: (813) 712-1235
Fax: (813) 221-4113
www.anthonyandpartn
ers.com
[anthonyandpartners.c
om]
 
This e-mail is intended only for the
individual(s) or entity(s) named within
the message. This e-mail might contain
legally privileged and confidential
information. If you properly received this
e-mail as a client or retained expert,
please hold it in confidence to protect the
attorney-client or work product
privileges. Should the intended recipient
forward or disclose this message to
another person or party, that action could
constitute a waiver of the attorney-client
privilege. If the reader of this message is
not the intended recipient, or the agent
responsible to deliver it to the intended
recipient, you are hereby notified that
any review, dissemination, distribution or
copying of this communication is
prohibited by the sender and to do so
might constitute a violation of the
Electronic Communications Privacy Act,
18 U.S.C. section 2510-2521. If this
communication was received in error we
apologize for the intrusion. Please notify
us by reply e-mail and delete the original
message without reading same. Nothing
in this e-mail message shall, in and of
itself, create an attorney-client
relationship with the sender.
 
Disclaimer under Circular 230: Any
statements regarding tax matters made
herein, including any attachments, are
not formal tax opinions by this firm,
cannot be relied upon or used by any
person to avoid tax penalties, and are not
intended to be used or referred to in any
marketing or promotional materials.

 
 
From: Simon, Daniel
<dsimon@mwe.com> 
Sent: Monday, May 13, 2024
9:05 AM
To: Carissa Fosdick
<cfosdick@anthonyandpartne
rs.com>; John Anthony
<janthony@anthonyandpartn
ers.com>
Subject: RE: Healthcare
Negligence Settlement
Recovery Corp. v. 5405
Babcock Street Operations,
LLC, et al. - Correspondence
from John Anthony

 
CAUTION: This email originated
from outside of the organization.
Do not click links or open
attachments unless you recognize
the sender and know the content
is safe.

 
That time does not work for
me.  Something later in the
evening on Wednesday is
better.
 
DAN SIMON 
Partner, Restructuring
McDermott Will & Emery LLP  1180 Peachtree St. NE, Suite 3350, Atlanta, GA 30309
Tel +1 404 260 8554  |  Mobile +1 440 666 1970  |  Email dsimon@mwe.com
Website [mwe.com] | vCard [dynasend.com] | Twitter [twitter.com] | LinkedIn [linkedin.com]

 
 

From: Carissa Fosdick
<cfosdick@anthonyandpartne
rs.com> 
Sent: Monday, May 13, 2024
8:55 AM
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To: Simon, Daniel
<dsimon@mwe.com>; John
Anthony
<janthony@anthonyandpartn
ers.com>
Subject: RE: Healthcare
Negligence Settlement
Recovery Corp. v. 5405
Babcock Street Operations,
LLC, et al. - Correspondence
from John Anthony

 
[ External Email ] 
Good morning, Mr. Simon,
 
Mr. Anthony is available
this evening for a call at
6:00pm.  If this works for
you, please let me know
the best number for him to
reach you at that time.
 
Thank you,
Carissa
 
Carissa Fosdick
Paralegal to John A.
Anthony, Esq.
 
Anthony & Partners,
LLC
100 S. Ashley Drive,
Suite 1600
Tampa, FL 33602
Email:
cfosdick@anthonyandp
artners.com
Main: (813) 273-5616
Direct: (813) 712-1235
Fax: (813) 221-4113
www.anthonyandpartn
ers.com
[anthonyandpartners.c
om]
 
This e-mail is intended only for the
individual(s) or entity(s) named within
the message. This e-mail might contain
legally privileged and confidential
information. If you properly received this
e-mail as a client or retained expert,
please hold it in confidence to protect the
attorney-client or work product
privileges. Should the intended recipient
forward or disclose this message to
another person or party, that action could
constitute a waiver of the attorney-client
privilege. If the reader of this message is
not the intended recipient, or the agent
responsible to deliver it to the intended
recipient, you are hereby notified that
any review, dissemination, distribution or
copying of this communication is
prohibited by the sender and to do so
might constitute a violation of the
Electronic Communications Privacy Act,
18 U.S.C. section 2510-2521. If this
communication was received in error we
apologize for the intrusion. Please notify
us by reply e-mail and delete the original
message without reading same. Nothing
in this e-mail message shall, in and of
itself, create an attorney-client
relationship with the sender.
 
Disclaimer under Circular 230: Any
statements regarding tax matters made
herein, including any attachments, are
not formal tax opinions by this firm,
cannot be relied upon or used by any
person to avoid tax penalties, and are not
intended to be used or referred to in any
marketing or promotional materials.

 
 
From: Simon, Daniel
<dsimon@mwe.com> 
Sent: Friday, May 10, 2024
8:12 PM
To: John Anthony
<janthony@anthonyandpartn
ers.com>
Cc: Carissa Fosdick
<cfosdick@anthonyandpartne
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rs.com>
Subject: RE: Healthcare
Negligence Settlement
Recovery Corp. v. 5405
Babcock Street Operations,
LLC, et al. - Correspondence
from John Anthony

 
CAUTION: This email originated
from outside of the organization.
Do not click links or open
attachments unless you recognize
the sender and know the content
is safe.

 
Next Monday or Wednesday
evening
 
DAN SIMON 
Partner, Restructuring
McDermott Will & Emery LLP  1180 Peachtree St. NE, Suite 3350, Atlanta, GA 30309
Tel +1 404 260 8554  |  Mobile +1 440 666 1970  |  Email dsimon@mwe.com
Website [mwe.com] | vCard [dynasend.com] | Twitter [twitter.com] | LinkedIn [linkedin.com]

 
 

From: John Anthony
<janthony@anthonyandpartn
ers.com> 
Sent: Friday, May 10, 2024
3:16 PM
To: Simon, Daniel
<dsimon@mwe.com>
Cc: Carissa Fosdick
<cfosdick@anthonyandpartne
rs.com>
Subject: RE: Healthcare
Negligence Settlement
Recovery Corp. v. 5405
Babcock Street Operations,
LLC, et al. - Correspondence
from John Anthony
Importance: High

 
[ External Email ] 
Give me a couple of times and
I'll make myself available,
hopefully after hours, because
I don't have hearings during
the evening and I don't have
staff during the evening
either.  I generally work until
9:00 PM or later Sunday
through Thursday night.
Please keep Carissa in my e-
mail traffic because she
meticulously curates my
calendar on a daily basis
 
From: Simon, Daniel
<dsimon@mwe.com> 
Sent: Friday, May 10, 2024
3:01 PM
To: John Anthony
<janthony@anthonyandpartn
ers.com>
Subject: RE: Healthcare
Negligence Settlement
Recovery Corp. v. 5405
Babcock Street Operations,
LLC, et al. - Correspondence
from John Anthony

 
CAUTION: This email originated
from outside of the organization.
Do not click links or open
attachments unless you recognize
the sender and know the content
is safe.

 
John, are you available early
next week to discuss further?
 
DAN SIMON 
Partner, Restructuring
McDermott Will & Emery LLP  1180 Peachtree St. NE, Suite 3350, Atlanta, GA 30309
Tel +1 404 260 8554  |  Mobile +1 440 666 1970  |  Email dsimon@mwe.com
Website [mwe.com] | vCard [dynasend.com] | Twitter [twitter.com] | LinkedIn [linkedin.com]
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From: John Anthony
<janthony@anthonyandpartn
ers.com> 
Sent: Wednesday, May 8,
2024 2:50 PM
To: Simon, Daniel
<dsimon@mwe.com>
Cc: cbarnard@handmlaw.net;
clancey@boundslawgroup.co
m; Michael Brevda
<michael@seniorjustice.com>
; Nathan P. Carter
<ncarter@yourinsuranceattor
ney.com>; Bill Dean
<bill@forddean.com>; Scott
Distasio
<scott.distasio@distasiofirm.c
om>; lindsey@pbglaw.com;
Jon Herskowitz
<jon@bhfloridalaw.com>;
damian@mallardperez.com;
sara@mallardperez.com;
Kenneth McKenna
<kmckenna@dwklaw.com>;
Terry Nelson
<tnelson@terrynelsonlaw.co
m>;
jpaul@paulandperkins.com;
Spencer Payne
<spayne@forthepeople.com>;
Will Sarubbi
<will@seniorjustice.com>;
brent@boundslawgroup.com;
sw@cokerlaw.com;
bwilson@dwklaw.com;
mwright@thefloridafirm.com;
Cameryn Lackey
<CLackey@anthonyandpartne
rs.com>; Patrick DeSalvo
<pdesalvo@anthonyandpartn
ers.com>; Carissa Fosdick
<cfosdick@anthonyandpartne
rs.com>
Subject: Healthcare
Negligence Settlement
Recovery Corp. v. 5405
Babcock Street Operations,
LLC, et al. - Correspondence
from John Anthony

 
[ External Email ] 
Good afternoon,
 
Please see attached
letter, with enclosure,
from John A. Anthony,
Esquire.
 
Thank you,
Carissa Fosdick
On behalf of
 
John A. Anthony, Partner
Anthony & Partners, LLC
100 South Ashley Drive,
Suite 1600
Tampa, Florida 33602
Main: 813-273-5616 | Fax:
813-221-4113
Direct: 813-273-5066 | Cell:
813-833-5066
Toll Free: 1-888-247-8909
<image001.png>
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www.anthonyandpartners.com
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[anthonyandpartners.com]
| A&P Biography

[anthonyandpartners.com] |
A&P Facebook

[facebook.com] | My
LinkedIn [linkedin.com]
 
This e-mail is intended only for the
individual(s) or entity(s) named within
the message. This e-mail might
contain legally privileged and
confidential information. If you
properly received this e-mail as a
client or retained expert, please hold it
in confidence to protect the attorney-
client or work product privileges.
Should the intended recipient forward
or disclose this message to another
person or party, that action could
constitute a waiver of the attorney-
client privilege. If the reader of this
message is not the intended recipient,
or the agent responsible to deliver it to
the intended recipient, you are hereby
notified that any review,
dissemination, distribution or copying
of this communication is prohibited by
the sender and to do so might
constitute a violation of the Electronic
Communications Privacy Act, 18
U.S.C. § 2510-2521. If this
communication was received in error
we apologize for the intrusion. Please
notify us by reply e-mail and delete the
original message without reading
same. Nothing in this e-mail message
shall, in and of itself, create an
attorney-client relationship with the
sender.

Disclaimer under Circular 230: Any
statements regarding tax matters
made herein, including any
attachments, are not formal tax
opinions by this firm, cannot be relied
upon or used by any person to avoid
tax penalties, and are not intended to
be used or referred to in any marketing
or promotional materials.

 
 
 

************************************
************************************
************************************
*******
This message is a PRIVATE
communication. This message
and all attachments are a
private communication sent by
a law firm and may be
confidential or protected by
privilege. If you are not the
intended recipient, you are
hereby notified that any
disclosure, copying, distribution
or use of the information
contained in or attached to this
message is strictly prohibited.
Please notify the sender of the
delivery error by replying to this
message, and then delete it
from your system. Our Privacy
Policy [mwe.com] explains how
we may use your personal
information or data and any
personal information or data
provided or made available to
us. Thank you. 
************************************
************************************
************************************
*******

Please visit
http://www.mwe.com/
[mwe.com] for more information
about our Firm.
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From: John Anthony
To: Cameryn Lackey
Subject: FW: Recovery Corp/Consulate: Good Faith Conference regarding Miami Lawsuit, Claimant Lawsuits, and Ancillary

Lawsuits.
Date: Monday, July 1, 2024 10:09:04 AM
Attachments: image001.png

image002.png
image003.png
image004.png
image005.jpg
image006.png

Importance: High

 
 
From: John Anthony 
Sent: Friday, June 14, 2024 11:39 AM
To: Daniel M. Simon (dsimon@mwe.com) <dsimon@mwe.com>; Bull, Nathan <Nbull@mwe.com>
Cc: John Landkammer <jlandkammer@anthonyandpartners.com>; Julia Traina
<JTraina@anthonyandpartners.com>; Carissa Fosdick <cfosdick@anthonyandpartners.com>; Patrick
DeSalvo <pdesalvo@anthonyandpartners.com>
Subject: Recovery Corp/Consulate: Good Faith Conference regarding Miami Lawsuit, Claimant
Lawsuits, and Ancillary Lawsuits. 
Importance: High

 
Dear Dan and Nathan: 
 
John Landkammer and I appreciated the opportunity to confer with you earlier this morning
regarding the so-called “Miami Lawsuit” that “Recovery Corp.” initiated in April against 54 of your
282 chapter 11 client “Debtors” in the pending LaVie bankruptcy cases.  As you know, Recovery
Corp. was formed by 97 tort “Claimants” with claims that had been settled with your clients pre-
petition, and your clients were unable to make payments in a manner consistent with those
settlement agreements.  All of the lawsuits commenced throughout Florida against the Debtors that
produced these settlement agreements are commonly referred to as the “Claimant Lawsuits,” and
they were all pending at the time of the bankruptcy filings as well.  Finally, you are aware that
several law firms I am working with in the representation of the Claimants and Recovery Corp. also
represent other “Ancillary Claimants” who hold claims that are the subject of ancillary Florida
lawsuits, the “Ancillary Lawsuits,” that involve claims that are disputed and unliquidated.  During
our discussion, we covered all of these topics.  And the broader context, relates to a “Potential 105(a)
Motion” that the Debtors are considering to prevent the Miami Lawsuit, the Claimant Lawsuits, and
the Ancillary Lawsuits from going forward.  And after exchanging several emails, our discussion
this morning was in the nature of a good faith conference so that you or we would feel free to file an
appropriate motion to address the current situation.  Without in any way attempting to box in the
Debtors or your firm regarding the options available, I wanted to sum up my position, subject only to
my continuing duty to update the group of “Plaintiffs Counsel” that direct my affairs on behalf of
Recovery Corp:
 

1. Miami Lawsuit:  I understand the Debtors emergency position that based upon Bankruptcy
Code §§362(a), 544(b), and 541(a), some of the claims asserted are property of the estate, and
it could be violative of the automatic stay for Recovery Corp. to prosecute them.  The claims
are nuanced, and I want to vet each one of the counts further with the Plaintiffs Counsel and
the Creditors Committee that is just informed.  We believe that the claims asserted have merit,
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and we are eager to have the claims pursued; however, there is no way that the Miami Lawsuit
will proceed until it has been discussed by the Creditors Committee, after which time we will
circle back to you.  The range of potential options that I see include (a) the Debtors filing the
Potential 105(a) Motion and getting relief, (b) Recovery Corp. seeking stay relief with certain
limitations to resume, (c) allowing the Debtors or the Creditors Committee to substitute in or
intervene, (d) removal to Bankruptcy Court, or (e) defer consideration a bit while more
pressing matters such as the liquidation of assets under the Sale Motion press forward.  To
better assess the situation and understand your position, I would be pleased to receive the
proposed draft of your Potential 105(a) Motion if you are at liberty to share it.  I also want to
take this opportunity to request all policies of insurance that might cover any of the defendants
in the Miami Lawsuit, whether or not they are Debtors.  If for any reason you cannot provide
insurance coverages for all named defendants, I would appreciate your clarification as soon as
possible. 

 
2. Claimant Lawsuits:  You have shared with me your important threshold contention that the

Claimant Lawsuits present a problem for the Debtors, and that the impact of suing/collecting
against third-parties that are not Debtors nevertheless impacts the Debtors, and could thus
violate the stay.  I have shared my perspective that this argument tracks Twist Cap, 1 B.R. 284
(Bankr. M.D. Fla. 1979), the only case that Judge Paskay ever got wrong.  Notwithstanding, I
understand that the Potential 105(a) Motion may be filed, and may moot the novel legal issue. 
If you file the Potential 105(a) Motion that extends to the Claimant Lawsuits, we will likely
file a “Stay Motion” intended to obtain guidance from the Bankruptcy Court as to our ability
to proceed in the Claimant Lawsuits in order to proceed against non-Debtors, recover from
insurers to the extent of insurance coverage, and take no post-judgment actions against the
Debtors or property of the estate.  I heard you opine that stay relief should be linked to
releasing the bankruptcy estates, but I am not keen on this.  If you can provide me with
information and documentation confirming all insurance coverages for the Claimants, that
might impact my first impression on this topic.  As a final point, once again on this topic, I
would expect to vet this issue with the Creditors Committee before circling back with you.  In
the meantime, I will request that Plaintiffs Counsel stand down for a couple of weeks while
we sort out which non-Debtors pair with each of the Claimants, and what (if any) insurance
coverages pair with each of the Claimants. 

 
3. Ancillary Lawsuits:  As we have discussed, the Plaintiffs Counsel represent Ancillary

Claimants in Ancillary Lawsuits that are clearly stayed as to Debtors, clearly unliquidated,
and undisputedly outside the jurisdiction of the Bankruptcy Court under 28 U.S.C. §157(b)(2)
(O).  Although I am not formally representing the Ancillary Claimants, I am using my good
offices with Plaintiffs Counsel to analyze the stay issue because you are indicating that the
Potential 105(a) Motion may cover the Ancillary Lawsuits.  Once again, my plan is to visit
with the Creditors Committee, then report to the Plaintiffs Counsel, before circling back with
you or taking any other action in the Ancillary Lawsuits.  Insurance coverages for the
Ancillary Lawsuits are a real priority, because often times in more mundane bankruptcy cases,
debtors routinely consent to stay relief to liquidate the claim and reach insurance.  The
inapplicability of the stay to non-Debtors, and the question of whether the Debtors will seek
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an injunction, gets analyzed differently for claims that have not even been liquidated.  I am
somewhat more optimistic that third-party defendants and insurance coverages may be
available for this set of Ancillary Claimants.  But my requests are basically the same. 

 
As you can tell from the tenor of our discussion and this email, I think we have contrasting positions
but no actual emergency, because we want your team and the Debtors focusing on sale issues as
much as possible during the next couple of weeks.  If the Potential 105(a) Motion is filed, I hope that
you will ask for ordinary course consideration, so that I can thoughtfully respond to the same, and
perhaps file some version of the Stay Motion so that everything will be efficiently before the
Bankruptcy Court at the same time…presumably June 27.  Obviously nobody expects the Debtors to
respond to the Complaint by the 6/30/2024 deadline that was agreed a few days before the
bankruptcy filings.  We are not going to default the non-Debtors defendants, and you can
communicate that as necessary.  I anticipate that a 2004 Examination may be sought at some point
from one of your affiants regarding the subject matter set forth above, before I file any motion
relating to any of these topics.  But once again, that is part of a broader dialogue that we will be
bringing up with Plaintiffs Counsel and the Creditors Committee.  I am happy to follow up further if
you have any additional questions relating to the near term status of the situation. 
 
John A. Anthony, Partner
Anthony & Partners, LLC
100 South Ashley Drive, Suite 1600
Tampa, Florida 33602
Main: 813-273-5616 | Fax: 813-221-4113
Direct: 813-273-5066 | Cell: 813-833-5066
Toll Free: 1-888-247-8909
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This e-mail is intended only for the individual(s) or entity(s) named within the message. This e-mail might contain legally
privileged and confidential information. If you properly received this e-mail as a client or retained expert, please hold it in
confidence to protect the attorney-client or work product privileges. Should the intended recipient forward or disclose this
message to another person or party, that action could constitute a waiver of the attorney-client privilege. If the reader of this
message is not the intended recipient, or the agent responsible to deliver it to the intended recipient, you are hereby notified that
any review, dissemination, distribution or copying of this communication is prohibited by the sender and to do so might
constitute a violation of the Electronic Communications Privacy Act, 18 U.S.C. § 2510-2521. If this communication was received
in error we apologize for the intrusion. Please notify us by reply e-mail and delete the original message without reading same.
Nothing in this e-mail message shall, in and of itself, create an attorney-client relationship with the sender.

Disclaimer under Circular 230: Any statements regarding tax matters made herein, including any attachments, are not formal tax
opinions by this firm, cannot be relied upon or used by any person to avoid tax penalties, and are not intended to be used or
referred to in any marketing or promotional materials.
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