
UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 
 
IN RE: 
 
LAVIE CARE CENTERS, LLC, et al.,1 
 

Debtors. 

 ) 
) 
) 
) 
) 
) 

 CHAPTER 11 
 
CASE NO. 24-55507-pmb 
 
JOINTLY ADMINISTERED 

 
FC ENCORE ST. CLOUD, LLC, 
 
   Plaintiff, 
v. 
 
WILLIAM BURNHAM, 
 
   Defendant 
 

 ) 
) 
) 
) 
) 
) 
) 
) 
) 
)

  
 
 
 
Adv. Pro. No. 25-_________ 

 
 

COMPLAINT 

FC Encore St. Cloud, LLC (“FCE”), a Released Party2 under the Plan and the Confirmation 

Order (as defined herein) in the above-captioned Chapter 11 cases (the “Chapter 11 Cases”), 

hereby files this adversary complaint (the “Complaint”) pursuant to Rule 7001 of the Federal 

Rules of Bankruptcy Procedure against Defendant William Burnham (“Burnham”).  As the basis 

for the Complaint, FCE states as follows: 

 
1  The last four digits of LaVie Care Centers, LLC’s federal tax identification number are 5592.  There are 282 
Debtors in these Chapter 11 cases, which are being jointly administered for procedural purposes only.  A complete 
list of the Debtors and the last four digits of their federal tax identification numbers are not provided herein.  A 
complete list of such information may be obtained on the website of the Debtors’ claims and noticing agent at 
https://www.kccllc.net/LaVie.  The location of LaVie Care Centers, LLC’s corporate headquarters and the Debtors’ 
service address is 1040 Crown Pointe Parkway, Suite 600, Atlanta, GA 30338. 

2  All capitalized terms not otherwise defined herein shall have the meanings ascribed to them in Debtors’ 
Modified Second Amended Combined Disclosure Statement and Joint Chapter 11 Plan of Reorganization, filed on 
December 4, 2024 [Dkt. No. 730] (the “Plan”). 
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NATURE OF THE ACTION 

1. Through these Chapter 11 Cases, the above-captioned Debtors (the “Debtors”) 

sought to maximize the value of their estates through various restructuring efforts that ultimately 

resulted in the confirmed Plan.  One critical component of the Plan was the granting of broad 

releases to certain third parties, including FCE, who along with its affiliates provided substantial 

value to the Debtors’ estates as part of the Plan process.  Such releases bound both the Debtors and 

consenting third parties, such as Burnham, who did not affirmatively elect to opt out of the Plan 

releases. 

2. FCE now brings this action to stop Burnham from continuing to prosecute claims 

against FCE that are due to be released under the Plan upon the Plan becoming effective.  Without 

the requested relief, certain Debtors, as indemnitors of FCE (or FCE itself) will have to continue 

to expend significant funds to continue to litigate claims that will be released upon the Effective 

Date of the Plan. 

3. Accordingly, this Court should extend the automatic stay to cover FCE in the 

Burnham state court action pending the Plan becoming effective, whereupon the claims asserted 

by Burnham will be released as against FCE.  Specifically, FCE respectfully requests that this 

Court: 

(a) declare that the claims enumerated by Burnham against FCE are already 
stayed under Bankruptcy Code Section 362 or, in the alternative, that this 
Court extend the automatic stay to apply to such claims against FCE; 

(b) enjoin the Burnham action under Bankruptcy Code Section 105, as 
applicable to FCE; and 

(c) award all such other and further relief, at law or in equity, that this Court 
deems just and proper. 
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JURISDICTION AND VENUE 

4. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1334.  This is 

a core proceeding pursuant to 28 U.S.C. § 157(b), and the Court may enter a final order consistent 

with Article III of the United States Constitution.  Venue is proper pursuant to 28 U.S.C. §§ 1408 

and 1409.  In addition, this Court has jurisdiction under the express terms of Art. XI (2), (7), (13), 

and/or (19) of the Plan, among other terms, as well as under Sections MM and PP of those certain 

Findings of Fact, Conclusions of Law, and Order Approving on Final Basis and Confirming 

Debtors’ Modified Second Amended Combined Disclosure Statement and Joint Chapter 11 Plan 

of Reorganization, entered on December 5, 2024 (the “Confirmation Order”) [Dkt. 735], pp. 31-

34. 

5. The legal predicates for the relief requested herein are Sections 105(a) and 362(a) 

of Title 11 of the United States Code (the “Bankruptcy Code”), Rules 7001(7), 7007 and 7065 of 

the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), Rule 7007-1 of the Local 

Rules of Practice for the United States Bankruptcy Court for the Northern District of Georgia (the 

“Local Rules”), and the Second Amended and Restated General Order 26-2019, Procedures for 

Complex Chapter 11 Cases, dated February 6, 2023 (the “Complex Case Procedures”). 

PARTIES 

6. FCE is a Florida limited liability company with its principal place of business 

located at 303 International Circle, Suite 200, Hunt Valley, Maryland 21030. 

7. Defendant Burnham is a individual Florida resident residing in Osceola County, 

Florida, and may be served via his retained counsel in the Burnham State Court Action (as defined 

below), Alicia Smith, Esq., Morgan & Morgan, 20 North Orange Ave., Suite 1600 Orlando, FL 

32801, and via his retained counsel in the Chapter 11 Cases, David A. Geiger, Morgan & Morgan 

Case 25-05008-pmb    Doc 1    Filed 01/07/25    Entered 01/07/25 12:17:01    Desc Main
Document      Page 3 of 88



- 4 - 

Atlanta PLLC, 191 Peachtree Street NE, Suite 4200, Atlanta, Georgia 30303, and Justin M. Luna, 

Esq., Latham, Luna, Eden & Beaudine, LLP, 201 S. Orange Ave., Suite 1400, Orlando, Florida 

32801. 

FACTUAL BACKGROUND 

I. The Chapter 11 Cases 

8. On June 2, 2024 (the “Petition Date”), each of the Debtors commenced a case by 

filing a petition for relief under Chapter 11 of the Bankruptcy Code in the United States Bankruptcy 

Court for the Northern District of Georgia, Atlanta Division (the “Court”).  The Debtors continue 

to operate their business and manage their property as debtors and debtors-in-possession pursuant 

to Bankruptcy Code Sections 1107(a) and 1108. 

9. On June 13, 2024, the Office of the United States Trustee for Region 21, Atlanta 

Division (the “U.S. Trustee”) appointed an official committee of unsecured creditors (the 

“Committee”).  See Docket No. 112.  To date, no chapter 11 trustee or examiner has been 

appointed in the Chapter 11 Cases.  Additional information regarding the Debtors and these 

Chapter 11 Cases, including the Debtors’ business operations, capital structure, financial 

condition, and the reasons for and objectives of these Chapter 11 Cases, is set forth in the 

Declaration of M. Benjamin Jones in Support of Chapter 11 Petitions and First Day Pleadings 

[Docket No. 17]. 

10. On December 5, 2024, the Court entered the Confirmation Order confirming the 

Plan.  The Plan’s Effective Date has not yet occurred, but is expected to occur within the next two 

or three months. 
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II. The Burnham Action 

11. Burnham is the Plaintiff in Florida state court action styled, William Burnham v. 

FC Encore St. Cloud, LLC and 4641 Old Canoe Creek Road Operations, LLC, Case No. 23-CA-

004407 (the “State Court Action”), pending in the Circuit Court of the Ninth Judicial Circuit in 

and for Osceola County, Florida (the “State Court”), against FCE and Debtor 4641 Old Canoe 

Creek Road Operations, LLC (the “OpCo Debtor”) for damages allegedly sustained as a result of 

a fall.  At all times relevant to claims asserted in the State Court Action, FCE, as landlord, leased 

the subject facility to Debtor LVE Master Tenant 4, LLC (“Tenant Debtor”), which in turned 

subleased the subject facility to OpCo Debtor and, as such, Tenant Debtor and OpCo Debtor were 

in complete possession and control of the property in question. 

12. Under the terms of that certain Master Lease and Security Agreement dated July 1, 

2016 by and between, among others, FCE and Tenant Debtor (as subsequently amended from time 

to time, the “Master Lease”), Tenant Debtor was obligated to indemnify FCE with respect to, 

among other things, “any and all foreseeable or unforeseeable liability, expense, loss, costs, 

deficiency, fine, penalty, or damage (including, without limitation, punitive or consequential 

damages) of any kind or nature, including reasonable attorneys’ fees, from any suits, claims or 

demands regardless of the merits of any such alleged suit, claim or demand, on account of any 

matter or thing, action or failure to act arising out of or in connection with this Lease (including, 

without limitation, the breach by Tenant of any of its obligations hereunder), any Property, the 

Premises, or the operations of Tenant on any portion of the Premises” during the term of the Master 

Lease.  In addition, pursuant to the terms of that certain Guaranty by and between, among others, 

FCE and Debtor LaVie Care Centers, LLC, dated July 29, 2016 (the “LaVie Guaranty”), Debtor 

LaVie Care Centers, LLC (“LaVie”) guaranteed all of the obligations of Tenant Debtor to FCE 
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under the terms of the Master Lease, including the indemnity obligations described above.  

Similarly, pursuant to the terms of that certain Guaranty by and between, among others, FCE and 

Debtor LV Operations II, LLC, dated July 29, 2016 (the “LV Operations Guaranty”), Debtor 

LV Operations II, LLC (“LV Operations”) guaranteed all of the obligations of Tenant Debtor to 

FCE under the terms of the Master Lease, including the indemnity obligations.  Finally, pursuant 

to the terms of that certain Cross-Default Guaranty of Subtenants dated July 1, 2016 by and 

between, among others, Tenant Debtor and various Debtor subtenants, including OpCo Debtor (as 

subsequently amended from time to time, the “Subtenant Guaranty”), the various Debtor 

subtenants, including OpCo Debtor (collectively, the “Debtor Subtenants”) all guaranteed to 

Tenant Debtor all of the obligations owed by each of the Debtor Subtenants under the various 

subleases between those parties.  Pursuant to the terms of that certain Sublease, dated July 29, 

2016, by and between Tenant Debtor and OpCo Debtor (the “Sublease”),3 OpCo Debtor 

covenanted to assume and perform all of the obligations of Tenant Debtor under the Master Lease.  

Accordingly, each of the Debtor Subtenants, including OpCo Debtor, owes the same indemnity 

obligations to FCE as does Tenant Debtor.  All of the aforementioned indemnities and guarantees 

survived the termination of the Master Lease. 

13. Each of Tenant Debtor, Debtor LaVie, Debtor LV Operations and the Debtor 

Subtenants, including OpCo Debtor (collectively, the “FCE Debtor Indemnitors”) owe broad 

indemnification obligations to FCE, meaning that the FCE Debtor Indemnitors are the “real party 

 
3  FCE has not attached copies of the Master Lease, the LaVie Guaranty, the LV Operations Guaranty, the 
Subtenant Guaranty, the Sublease and a related Lease Termination Agreement dated March 31, 2024 (the “Lease 
Termination”) hereto, because such documents are voluminous and potentially confidential.  However, copies will 
be made available to counsel for Burnham upon request and presented to the Court at any hearing on this Motion. 
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defendants” in the State Court Action and any judgment against FCE will effectively be a judgment 

against the FCE Debtor Indemnitors, further meriting an extension of the automatic stay. 

14. On June 24, 2024, OpCo Debtor filed a Suggestion of Bankruptcy in the State Court 

Action notifying the State Court and Burnham that the action was stayed pursuant to the Debtors’ 

bankruptcy filings in this case.  See Exhibit A, which is a true and correct copy of the Suggestion 

of Bankruptcy as to 4641 Old Canoe Creek Road Operations LLC. 

15. On October 16, 2024, Burnham filed a Motion to Lift Stay in these bankruptcy 

proceedings and noticed it for hearing on December 16, 2024.  See Motion to Lift or Modify the 

Automatic Stay to (1) Liquidate Personal Injury Tort Claim in Pending Litigation, (2) Pursue 

Recovery to the Extent of Insurance Coverage, and (3) Grant Related Relief [Dkt. 564] (the “Stay 

Relief Motion”).  Burnham thereafter filed an Amended Notice of Hearing on October 29, 2024, 

resetting the hearing on the Stay Relief Motion to December 10, 2024.  See Amended Notice of 

Hearing [Dkt. 599].  Subsequently, on December 9, 2024, Burnham withdrew the Motion.  See 

Notice of Withdrawal of Motion to Lift or Modify the Automatic Stay to (1) Liquidate Personal 

Injury Tort Claim in Pending Litigation, (2) Pursue Recovery to the Extent of Insurance Coverage, 

and (3) Grant Related Relief [Dkt. No. 743]. 

III. The Plan and Voting Process 

16. On October 1, 2024, the Debtors filed, and subsequently sent to all creditors, 

including Burnham, who filed claims and/or entered an appearance in these proceedings, a 

confirmation plan hearing notice, which included conspicuous disclaimers concerning the release 

of non-debtor third-party claims such as those brought in the State Court Action, as well as 

reminders to thoroughly read and study the entire Plan.  See Notice of (I) Combined Hearing with 
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Respect to the Debtors’ Second Amended Combined Disclosure Statement and Joint Chapter 11 

Plan of Reorganization and (II) Related Objection Deadline [Dkt. 483]. 

17. Burnham did not submit a ballot voting to reject the Plan or opting out of the Plan’s 

third-party release provision as required by the Plan.  Specifically, as demonstrated by the claims 

agent’s declaration in this case, which identified all of the ballots received in voting on the Plan, 

Burnham never returned a ballot.  See Declaration of Jennifer Westwood, on Behalf of Kurtzman 

Carson Consultants LLC D/B/A Verita Global Regarding Solicitation and Tabulation of Ballots 

Cast on Debtors’ Second Amended Combined Disclosure Statement and Joint Chapter 11 Plan of 

Reorganization, filed on November 8, 2024 [Dkt. 647].  Further, Burnham did not object to the 

Plan or otherwise attempt to opt out of the third-party release provisions. 

18. Notwithstanding the foregoing, the State Court in the State Court Action 

subsequently denied FCE’s Motion to Stay Action at a hearing on December 1, 2024.  See 

Declaration of Antonio A. Cifuentes, ¶¶ 3, 4, which is attached hereto as Exhibit B. 

19. By electronic correspondence, dated December 23, 2024 (the “December 23 

Correspondence”), Burnham’s counsel in the State Court Action was informed of the need for 

Burnham to demonstrate in this Court why his claim(s) against FCE had not been released by 

virtue of the Plan and Confirmation Order.  A true and correct copy of the December 23 

Correspondence is attached hereto as Exhibit C.  Neither Burnham nor his counsel responded to 

the December 23 Correspondence.  See Declaration of Antonio A. Cifuentes (Exhibit B), ¶¶ 5, 6.4 

 
4  FCE has moved to have the State Court reconsider its order lifting the stay against FCE.  See Exhibit D, 
which is a true and correct copy (without the exhibits thereto) of FCE’s Motion for Reconsideration of Court Order 
Dated December 1, 2024 Denying Defendant’s Motion for Stay, dated December 31, 2024. 
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IV. The Effect of the Plan 

20. The Plan, as confirmed by the Confirmation Order and once effective, provides for 

the release of claims against non-debtors third parties, including FCE.  Burnham’s claim(s) against 

FCE will be released upon the Effective Date of the Plan pursuant to the “Third-Party Releases” 

contained in Article X(D)(2) of the Plan. 

21. FCE is a Released Party under the Plan, as the term “Released Parties” includes 

“Omega.”  Plan, Article II (A), § 1.243.  The term “Omega” includes the “Omega Note Agreement 

Lenders.”  Id., § 1.170.  The Omega Note Agreement Lenders are defined as “the list of lenders 

identified on Schedule 1 of the Omega Note Agreement.”  Id., § 1.186.  FCE is identified as a 

lender on Schedule 1 of the Omega Note Agreement.  A true and correct copy of the Omega Note 

Agreement and Schedule 1 thereto is attached hereto as Exhibit E. 

22. Burnham is a Releasing Party under the Plan, as he is the Holder of a Claim who 

abstained from voting, and did not opt out of the consensual release.  See Plan, Article II (A), 

§ 1.240. 

23. Burnham was on notice of these bankruptcy proceedings by virtue of his 

appearance and participation in these proceedings.  See supra, ¶ 15.  As such, Burnham was on 

notice of the Plan and was fully aware of all matters related to this proceeding, including the terms 

of the Plan and the non-debtor third-party releases contained therein.  Specifically, on October 1, 

2024, counsel for the Debtors filed a confirmation plan hearing notice, which included conspicuous 

disclaimers regarding the release of third-party claims such as those brought in the State Court 

Action, as well as reminders to thoroughly read and study the Plan.  Id., ¶ 16.  Such notice was 

served upon Burnham’s counsel of record in the State Court Action. 
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24. The Plan provided that Burnham could “opt out” of the release provisions of the 

Plan but required that he had to affirmatively indicate that choice in a ballot submitted to Kurtzman 

Carson Consultants LLC D/B/A Verita Global.  See Memorandum Decision on Opt Out Third-

Party Releases Included in Debtors’ Joint Second Amended Plan of Reorganization [Dkt. 736], 

pp. 21-32.  Burnham never responded with a ballot expressly opting out of the non-debtor third-

party releases.  See [Dkt. 647]; supra, ¶ 17.  Nor did Burnham respond with an opt-out election, 

objection, or response of any kind. 

25. The Confirmation Order approving the Plan provides that this Court retains 

jurisdiction to “determine whether any claim or Cause of Action to be asserted in any forum against 

a Released Party . . . was released under the Plan or this Confirmation Order, and any party 

intending to file any such claim or Cause of Action, or to pursue any such claim or Cause of Action 

already filed, against a Released Party . . . shall first obtain an order of this Court determining that 

such claim or Cause of Action was not released under the Plan or this Confirmation Order.”  See 

Confirmation Order [Dkt. 735], pp. 33-34, Section PP. 

26. Accordingly, once the Plan is effective, Burnham may not pursue his claim(s) 

against FCE unless he first obtains an order from this Court determining that his claim(s) against 

FCE is not released under the Plan or the Confirmation Order. 

COUNT ONE 

(Extension of Automatic Stay Pursuant to Bankruptcy Code Section 362) 

27. The allegations set forth above are incorporated herein by reference. 

28. Upon the commencement of a bankruptcy case, Bankruptcy Code Section 362(a) 

operates to stay: 

(1) the commencement or continuation, including the issuance or employment 
of process, of a judicial, administrative, or other action or proceeding 
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against the debtor that was or could have been commenced before the 
commencement of the case under this title, or to recover a claim against the 
debtor that arose before the commencement of the case under this title; 

(2) the enforcement, against the debtor or against property of the estate, of a 
judgment obtained before the commencement of the case under this title; 

(3) any act to obtain possession of property of the estate or of property from the 
estate or to exercise control over property of the estate; 

. . . 

(6) any act to collect, assess, or recover a claim against the debtor that arose before 
the commencement of the case under this title . . . 

11 U.S.C. § 362(a)(1), (2), (3), (6). 

29. Due to his election to not opt out or object to the Third-Party Release, Burnham is 

bound by the Third-Party Release contained in the confirmed Plan, meaning that all of his claims 

against the Non-Debtor Defendants, including FCE, have been released and are no longer viable.  

As such, continued prosecution of these released claims against FCE in the State Court Action is 

a futile and wasteful abuse of process and warrants intervention by this Court. 

30. If not automatically stayed, bankruptcy courts in the Eleventh Circuit may extend 

the automatic stay to non-debtor third parties when there is an identity of interest between the 

Debtor and another defendant. 

31. There is an identity of interest between the FCE Debtor Indemnitors and FCE in 

the State Court Action because a judgment against FCE would upset the carefully negotiated terms 

of the Plan.  Further, because Tenant Debtor and OpCo Debtor were the parties that were in 

possession and control of the property at issue at all times relevant to the State Court Action, and 

because all of the FCE Debtor Indemnitors are obligated to indemnify FCE for the claims asserted 

in the State Court Action, the FCE Debtor Indemnitors are undoubtedly indispensable parties to 

the State Court Action, both because such claims depend on adverse findings against certain of the 
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FCE Debtor Indemnitors (Tenant Debtor and OpCo Debtor), and are inextricably interwoven with, 

and present common questions of fact and law.  The State Court Action, and, importantly, the 

discovery, depositions, and other litigation workstreams associated therewith, simply cannot 

proceed without the FCE Debtor Indemnitors’ involvement, meriting an extension of the automatic 

stay. 

32. Finally, bankruptcy courts in the Eleventh Circuit may also extend the automatic 

stay to non-debtor third parties when there is an identity of interest between the debtor and another 

defendant.  Here, there is an identity of interest between FCE and the FCE Debtor Indemnitors in 

the State Court Action because, pursuant to the indemnification obligations, the FCE Debtor 

Indemnitors are obligated to defend and indemnify FCE, implicating the FCE Debtor Indemnitors 

as the “real party defendants” and meaning that a judgment against FCE would essentially be a 

judgment against the FCE Debtor Indemnitors.  Moreover, there is an identity of interest because, 

as noted above, certain of the FCE Debtor Indemnitors are inextricably interwoven into the facts, 

claims, and defenses in the State Court Action necessitating their involvement. 

33. Therefore, this Court should extend the automatic stay to FCE through and 

including the Effective Date. 

COUNT TWO 

(Preliminary and Permanent Injunction Pursuant to Bankruptcy Code Section 105) 

34. The allegations set forth above are incorporated herein by reference. 

35. Bankruptcy Code Section 105(a) permits the bankruptcy court to issue any order 

“necessary or appropriate” to assure the administration of the debtor’s bankruptcy estate, including 

issuing injunctions to enjoin actions against non-debtors.  See 11 U.S.C. § 105(a). 
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36. Here, the issues between the FCE Debtor Indemnitors and FCE are inextricably 

interwoven and judicial economy would be served if the issues were fully litigated in a single 

proceeding.  Therefore, an injunction is warranted to prohibit Burnham from prosecuting claims 

against FCE while the Debtors, including the FCE Debtor Indemnitors, are focused on completing 

their restructuring efforts in their Chapter 11 Cases. 

37. FCE has shown (a) a reasonable likelihood of success on the merits; (b) a danger 

of imminent, irreparable harm to FCE in the absence of an injunction; (c) that the balance of 

equities tips in favor of FCE as opposed to Burnham who would be restrained from pursuing claims 

that are imminently due to be released; and (d) the public interest in a successful bankruptcy 

reorganization outweighs other competing societal interests. 

38. An injunction is necessary to prevent irreparable harm to FCE (and the Debtors, for 

that matter), because the continued prosecution of the claims and causes of action at issue that are 

due to be released would (i) risk cost and expense to FCE for the pursuit of what are ultimately 

futile claims; and (ii) could force the participation of the FCE Debtor Indemnitors in order to ensure 

that its interests are adequately protected, thereby causing harm to the Debtors’ estates. 

39. With respect to the third factor, in contrast to the immediate and irreparable harm 

FCE would face if injunctive relief were denied, the only potential harm faced by Burnham is a 

mere few months delay before the Plan becomes effective and Burnham’s claims are released 

against FCE in any event. 

40. As to the fourth and final factor, public interest favors an injunction, which would 

preserve the results of a confirmed plan of reorganization which was heavily negotiated and 

litigated. 

Case 25-05008-pmb    Doc 1    Filed 01/07/25    Entered 01/07/25 12:17:01    Desc Main
Document      Page 13 of 88



- 14 - 

41. Accordingly, an injunction barring Burnham from prosecuting the claims and 

causes of action enumerated in the State Court Action against FCE until the earlier of (a) the 

Effective Date of the Plan, whereupon the injunction should become permanent due to the claims 

at issue being deemed released, or (b)(i) conversion or (ii) dismissal of the Chapter 11 Cases, is 

appropriate and essential to the orderly and effective administration of the Chapter 11 Cases. 

PRAYER FOR RELIEF 

WHEREFORE, FCE respectfully requests that this Court enter an order: 

(a) declaring that the claims enumerated in the State Court Action against FCE 
are stayed under Bankruptcy Code Section 362 or, in the alternative, 
extending the automatic stay to apply to such claims against FCE; 

(b) enjoining the State Court Action under Bankruptcy Code Section 105, as 
applicable to FCE; and 

(c) awarding all such other and further relief, at law or in equity, that this Court 
deems just and proper. 

 

 

 

[Remainder of page intentionally left blank] 
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This 7th day of January, 2025. 

      SCROGGINS, WILLIAMSON & RAY, P.C. 
 
 
      By: /s/ Matthew W. Levin    
       MATTHEW W. LEVIN 
       Georgia Bar No. 448270 
 

4401 Northside Parkway 
Suite 230 
Atlanta, Georgia 30327 
T: (404) 893-3880 
E: mlevin@swlawfirm.com 
 
and 
 
Leighton Aiken (admitted pro hac vice) 
Texas Bar No. 00944200 
FERGUSON BRASWELL FRASER 
KUBASTA PC 
2500 Dallas Parkway, Suite 600 
Plano, Texas 75093 
T: (972) 378-9111 
E: laiken@fbfk.law 
 
Robert J. Lemons (admitted pro hac vice) 
New York Bar No. 3892734 
Yelizaveta L. Burton (admitted pro hac vice) 
New York Bar No. 5411681 
GOODWIN PROCTOR LLP 
The New York Times Building 
620 Eight Avenue 
New York, NY 10018 
T: (212) 813-8800 
E: rlemons@goodwinlaw.com 
     lburton@goodwinlaw.com 
 
Counsel to FC Encore St. Cloud, LLC 
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Suggestion of Bankruptcy 
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EXHIBIT B 

Declaration of Antonio A. Cifuentes 
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IN THE UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
________________________________________ 

) 
In re: ) Chapter 11 

) 
LAVIE CARE CENTERS, LLC, et al.1         ) Case No. 24-55507 (PMB) 

) 
 Debtors. ) (Joint Administration Requested) 

________________________________________) 

DECLARATION OF ANTONIO A. CIFUENTES 

I, ANTONIO A. CIFUENTES, hereby declare under penalty of perjury that the following 

is true to the best of my knowledge, information, and belief: 

1. I am employed as an attorney by the law firm of Dias & Associates, P.A.

2. I am counsel for both defendants in the matter of William Burnham v FC Encore St.
Cloud, LLC and 4641 Old Canoe Creek Road Operations, LLC, Case No. 23-CA-
004407, filed in the Circuit Court for the Ninth Judicial Circuit for Osceola County,

3. On November 20, 2024, I filed a Motion to Stay Action on behalf of Defendant FC

the other Defendant, 4641 Old Canoe Creek Road Operations, LLC, filed for Chapter 
11 bankruptcy protection in this case.   

4. On December 1, 2024, the Judge in the Osceola County Case heard and denied the
Motion to Stay.   No written order has yet been entered by the Judge reflecting this
denial.

5. On December 23, 2024, I sent correspondence attached hereto as Attachment A to

Confirmation Order entered on December 5, 2024 in this case and the presumption 
Cloud, LLC had been 

released.   I demanded she inform me whether she would obtain an order from this 

prosecute it in the Osceola County Case, as required by the Confirmation Order.   I 

6. I did not receive a response from Ms. Smith by the 5 p.m. deadline on December 30,
2024.

Remainder of Page Intentionally Left Blank; Signature Page Follows 
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EXHIBIT C 

Letter to Alicia Smith 
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EXHIBIT D 

Motion for Reconsideration of Court Order 
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IN THE CIRCUIT COURT OF THE NINTH  
JUDICIAL CIRCUIT IN AND FOR OSCEOLA  

COUNTY, FLORIDA 

WILLIAM BURNHAM, 

Plaintiff, 

vs. CASE NO.: 23-CA-004407 

FC ENCORE ST. CLOUD, LLC AND  
4641 OLD CANOE CREEK ROAD OPERATIONS, LLC 

Defendants. 
_________________________________________________/ 

MOTION FOR RECONSIDERATION OF COURT ORDER DATED DECEMBER 1, 2024  

Defendant, FC ENCORE ST. CLOUD, LLC , by and through undersigned 

counsel, files this Motion December 1, 2024 order denying 

request to continue the automatic stay to Defendant and, in support thereof, states: 

BACKGROUND 

1. Plaintiff sued 4641 Old Canoe Creek Road Operations LLC PCO ), a nursing home

operator licensed to operate a skilled nursing facility known as Plantation Bay

Rehabilitation Center, and FCE, the landlord of the facility, for damages sustained as a

result of a fall on the facility property.

2. OPCO filed for Chapter 11 bankruptcy protection on June 3, 2024 in the Atlanta Division

of the Northern District of Georgia Bankruptcy Court (references hereafter shall be to the

"Bankruptcy Case" or "Bankruptcy Court"). Because OPCO is a bankruptcy debtor, the

automatic stay provision of the Bankruptcy Code stayed Plaintiff's case against OPCO.

3. Plaintiff, believing FCE was a non-debtor and thus not covered by the bankruptcy stay,

served FCE with discovery requests.  Subsequently, he filed a Motion to Compel responses
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to those requests and, on November 14, 2024, requested that this Court set his Motion to 

Compel for Hearing. A hearing was set by the Court for December 1, 2024.  

4. In response to Plain FCE

filed its Motion to Stay this action as to FCE pending resolution of the Bankruptcy Case.

The Court held a hearing on both Motions on December 1, 2024.

5. At the hearing, the Court denied , granted

Compel and ordered FCE to provide responses by December 20, 2024. No written order

Motion. FCE timely provided discovery responses to Plaintiff 

consistent with the directives of the  Order, but under reservations of rights in 

.    

6. On December 5, 2024, the Bankruptcy Court entered its Order Confirmation 

approving the Debtors' Second Amended Plan of 

Reorganization (the "Plan ). The Confirmation Order 

contains rulings that directly impact Plainti sets forth a process Plaintiff must 

follow before he is permitted to pursue his claim against FCE in this Court.  Because the 

Confirmation Order was issued four days after the December 1st hearing, it was not 

available to FCE to present to this Court. Because of its impact on this case, FCE 

respectfully believes that this Court should reconsider its December 1st Order denying 

     THE APPLICABLE PLAN AND BANKRUPTCY COURT ORDER PROVISIONS  

7. The Plan provides, among other things, for a release of, or the presumption of a release, of

certain claims against non-debtor third parties, .
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8. Under the Plan, FCE is included in the definition of a Released Party.

§1.243. That , which is further defined to include 

,  are those 

entities identified on Schedule 1 of the Omega Note Agreement.  Id., §1.186. FCE is listed 

on Schedule 1 of the Omega Note Agreement. See Exhibit C  attached hereto.  

9. The Plan gave creditors who hold claims against Released Parties the ability to "opt out" 

of the release provisions of the Plan. However, creditors who wanted to opt out had to 

affirmatively indicate that choice on a ballot that was filed with the Court. (See Analysis, 

pp 21-32 of Bankruptcy Court Memorandum Decision on Opt Out Third-Party Releases in 

the Plan , attached as Exhibit D ).  

10.  Plaintiff was provided with several conspicuous notices of the various actions required of 

him in order to establish his claim and right to vote on the Plan in Bankruptcy Court, as 

well as his obligation to affirmatively opt out of the third-party releases provided for in the 

Plan. E F .)  Despite being provided those notices, 

neither Plaintiff nor Plaintiff's counsel voted to reject non-

debtor third-party release provision as required by the Plan.   As a result, pursuant to the 

Bankruptcy Order on Third Party Releases, Plaintiff 

his claim against FCE is presumed to be released.  Article II (A) 

§1.240(a) or (d). 

11.  The Confirmation Order establishes a very specific and limited path for Plaintiff to 

challenge the presumption that his claim against FCE is not released by the Plan. The 

Bankruptcy Court 

to be asserted in any forum against a Released Party... was released under the Plan or this 
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Confirmation Order any party intending to file any such claim or 

Cause of Action, or to pursue any such claim or Cause of Action already filed, against 

a Released Party...shall first obtain an order of this Court determining that such claim 

or Cause of Action was not released under the Plan or this Confirmation Order.  (See 

pp. 33-34, Section PP of the Confirmation Order). 

12.  Based on the plain language of the Plan 

Order, and 

failure to take required steps to opt out of the release of non-debtor third parties, a 

presumption exists . Based on the 

exclusive jurisdiction retained by the Bankruptcy Court over whether a third-party claim 

has been released, Plaintiff cannot proceed with his case in this forum without first 

obtaining an order from the Bankruptcy Court that his claim against FCE has not been 

released.   

 ENTRY OF THE ORDER 

13. Plaintiff has not sought or obtained any order from the 

Bankruptcy Court declaring that his claim against FCE was not released under the Plan. 

On December 23, (attached as 

Exhibit ) that informed them of the Plan provisions regarding non-debtor third party 

releases and the requirements of the Confirmation Order that Plaintiff obtain the required 

order from the Bankruptcy Court before continuing with his case against FCE.  FCE further 

demanded that Plaintiff produce that order or, if none had been obtained, agree to stay this 

case until that order was obtained.   
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14.  FCE set a deadline of 5 p.m. on December 30th for a written response from Plaintiff  as 

to whether Plaintiff would agree to a stipulated stay of this case until he obtained the 

requisite order. FCE further indicated that silence would be treated as an indication that 

Plaintiff would not agree to the demand.   

15. As of the filing of this Motion, Plaintiff has not responded. 

16.  FCE is contemporaneously filing a Motion to Show Cause in the Bankruptcy Case based 

s relating to Third Party 

Releases and the continuation of his action against FCE.  Because the Bankruptcy Court 

any continuation of this case prior to receipt of an order from the Bankruptcy Court 

permitting the case to continue, risks a 

resources, as well as invades the exclusive jurisdiction of the Bankruptcy Court.   

WHEREFORE, for the reasons set forth above, FCE respectfully requests this Court 

reconsider its December 1st order denying the extension of the bankruptcy stay to FCE, enter an 

order staying this action against FCE until Plaintiff complies with the Confirmation Order and 

obtains an order from the Bankruptcy Court finding that his claim against FCE was not released 

by the Confirmation Order, and for any other relief this Court deems just and proper. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been sent via 

Electronic Mail to: Alicia M. Smith, Esq., Morgan & Morgan, P.A., 20 N. Orange Ave., Suite 

1600, Orlando, FL 32801; Primary: aliciasmith@forthepeople.com; Secondary: 

nmazurick@forthepeople.com; dgeiger@forthepeople.com and jluna@forthepeople.com, on this 

31st day of December, 2024. 
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EXHIBIT E 

Omega Note Agreement and First Amendment 
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