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Pl LLSBURY W NTHROP SHAW PI TTMAN LLP
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BY: PATRI CK E. FI TZMAURI CE, ESQ

KWAME O. AKUFFO, ESQ

ALSO PRESENT:
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PROCEEDI NGS

THE COURT: JCK Legacy.

MR. AKUFFQ  Good norning, Your Honor. Kwane Akuffo
on behal f of Yale Scott Bogen, the successor GJC recovery
trustee. On the line with me also is ny coll eague Patrick
Fitzmaurice and the trustee, M. Bogen.

| don't think M. Colt-Sarmento is on the |ine
ei t her.

THE COURT: (kay. Go ahead. | have your papers in
opposition to his notion. Do you have anything you wish to
add?

MR. AKUFFO No, Your Honor. But briefly, I'd just
li ke to make a brief introduction of the trustee, M. Bogen.
This is M. Bogen's first tel ephoni c appearance before the
Court. He was appointed in June of |ast year to replace the
previ ous trustee, who passed away. And currently, M. Bogen,
well, who is on the Iine, he's serving as the senior managi ng
director of Devel opnent Specialists, Inc. And heis a -- he's
been involved in the post-conservation matters in these Chapter
11 cases for nore than two and a half years now, Your Honor.

THE COURT: Al right. Wlcone, M. Bogen.

MR. BOGEN. Good norning, Your Honor.

THE COURT: Al right.

MR. AKUFFO So yeah, wth respect to the notion to

appoi nt counsel, Your Honor, again, we have nothing to add
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1 other than that, other than the reasons stated in the

2| objection. After we filed the objection, we served the

3| objection and the notice of hearing on M. Colt-Sarmento. W
4 did not receive a formal or informal response to the objection.
5/ And so again, for the reasons stated in the objection, Your

6| Honor, we request that the notion to appoint counsel be deni ed.
7 THE COURT: Ckay. |I'mgoing to dictate a deci sion on
8| this into the record. 1'd ask you to have ny deci sion

9| transcribed, and submt it to us in Wrd format. We will then
10| reserve the right to correct typos or other m stakes or nake
11| other changes that m ght be appropriate, and we'll issue that
12| as the final decision on this application. And at that tine,
13, we'll also issue an order and send all of it to M. Colt-

14| Sarm ento. Ckay.

15 MR. AKUFFQ  Under st ood, Your Honor.

16 THE COURT: Al right. So I have before ne the notion
17| by M. Colt-Sarm ento for the appoi ntnent of counsel to assist
18| himin pursuing his claimagainst one of the debtors in this

19| case. M. Colt-Sarmento is currently a prisoner and seeks the
20| appoi ntnment of counsel under Section 1915(e)(1) of Title 28 of
21| the United States Code. In support of his application, M.

22| Colt-Sarmiento has cited to a decision in In re: Alan (ph.),

23| 2007 Bankr. LEXIS 303, in which case, the court noted that

24| there was authority to appoint counsel for indigent litigants
25 but that the court was not required to do so and in which case

eScribers, LLC
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the court actually declined to do so.

It is useful to review sone of the past history of
this in order to explain nmy ruling on this request. M. Colt-
Sarmento's claimis based on allegations that one of the
debtors, the Tacoma News Tribune, defamed himin an article
t hat was published in March 2018 by virtue of sonme statenents
inthe article that described the testinony in his underlying
crimnal trial and the underlying facts that |ed to that
crimnal trial.

As | noted, the Court has the power under Section
1915(e) (1) to request that counsel represent an indigent. But
the court is not obligated to make such a request and actually
has no power to force a particular attorney to take on such a
representation. Sonme courts have suggested that the power to
request a counsel to represent an indigent should be only
exerci sed under exceptional circunmstances, but the Second
Circuit has rejected that standard. See Hodge v. Police
Oficers, 802 F.2d 58 (2d Gr. 1986). |In Hodge, Second Crcuit
endorsed the factors that were first established by the Seventh
Circuit in Maclin v. Freake, 650 F.2d 885 (7th Cr. 1981).

Under the Hodge decision, a court that considers a
request for the appoi ntnent of counsel under Section 1915(e) (1)
shoul d first consider the nerits of the litigant's claim since
counsel is normally unwarranted if a claimis frivolous or if

t he chance of success is extrenely slim |If the claimis a

eScribers, LLC
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1 colorable one, then the court should consider whether the facts
2| are conplicated and whether they require investigation of a

3| kind that an indigent is not in a position to do, whether the

41 only evidence consists of conflicting testinonies, such that

5| the assistance of trained counsel is warranted, the capability
6/ of the indigent litigants to present the case, the conplexity

7| of the legal issues, and any ot her special reason why

8| appoi ntnent of counsel would be nore likely to lead to a just

9| determ nation.

10 There have al ready been significant proceedings in

11 this court regarding M. Colt-Sarmento's claim M. Colt-

12| Sarmento filed a handwitten proof of claimdated July 19,

13| 2020 and filed August 7, 2020, ECF nunber 754. He nade

14| additional filings asking that his claimbe treated as a

15 secured claim Those are at ECF 930. He also filed objections
16| to other notions. | have listed those in a prior decision, ECF
17| nunber 1415, but those are not really relevant and not

18| necessary to repeat here.

19 The debtors, through their plan adm nistrator,
20 objected to M. Colt-Sarmento's original claimand to his
21| request to be treated as a secured creditor. That objection
22| was that ECF nunmber 1216. | granted M. Colt-Sarmento's
23| request for additional tine to respond to those objections.
24| That order is at ECF nunber 1284. M. Colt-Sarm ento then
25| filed an anended claimin Cctober 2021, which is at ECF nunber

eScribers, LLC
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1323.
One of the objections that had been rai sed was that
M. Colt-Sarmento's claimshould be barred because it was
filed after the deadline | had set for the subm ssion of
clains. | directed the debtors to nake an additional filing as

to whether M. Colt-Sarm ento had been a known creditor who was
entitled to direct notice by mail of the deadline for the
filing of clainms. That order was at ECF nunber 1407.

Subsequently, | issued a decision on March 3, 2022,
ECF nunber 1415, and an order on that sanme date, which is at
ECF nunber 1416. | first held that M. Colt-Sarmento's claim
woul d be treated as having been tinely filed. | noticed that
he had not formally asked that he be granted relief fromny
order setting a deadline for the filing of clains. But | also
noted that he had clearly asked that his claimbe regarded as a
valid one. And as | said then, "There are only so many
niceties of |egal practice that can reasonably be expected,
given M. Colt-Sarm ento's position."

| then reviewed the factors that are relevant in
deci di ng whether to grant relief froma bar date order under
Rul e 9006, and | found that those factors have been satisfied.
But there was al so an objection at that tinme that M. Colt-
Sarm ento's claimhad not been filed using the official form
and | denied that objection. | did, however, sustain the

objection to M. Colt-Sarm ento's request that his claimbe

eScribers, LLC
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1 treated as a secured claim and | found that there was no basis
2| on which to do so.

3 In nmy decision, | also denied M. Colt-Sarmento's

4| objections to sone other notions. That objection did not

5| resolve the nerits of M. Colt-Sarmiento's claim but there

6/ were further objections filed by the GQUC recovery trustee,

7| which had the authority to do that under the confirnmed pl an.

8| Those objections were filed March 22, 2022, at ECF nunber 1436.
9 M. Colt-Sarmento did file responses on May 12, 2022,
10| and July 15, 2022, which are at ECF nunbers 1460 and 1491.

11 Anong other things, M. Colt-Sarm ento asked the Court to grant
12| hima further extension of tinme in light of his |limted access
13| to a conputer and to a law library. The GQJC recovery trustee
14| filed a further response on July 15, 2022, which is at ECF

15| nunber 1494.

16 On Septenber 7, 2022, | issued a decision and an order
17| denying M. Colt-Sarmento's claim Those are at ECF nunbers
18| 1521 and 1522. | said then that | was synpathetic with M.

19| Colt-Sarmento's contention that he had limted ability to do
20 legal research. But | noted that for that reason, we had
21| carefully reviewed the applicable | aw regarding his asserted
22| clains to be sure that we were aware of and coul d eval uate any
23| argunments that mght support his clainms or that m ght warrant
24| any further proceedings. However, after doing that research,
25 we concluded that there was nerit to the trustee's | egal

eScribers, LLC
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10
1| objections and that the claimshould be disall owed.
2 In ny decision, | then reviewed the requirenents of
3| Washington | aw regarding clainms of defamation, false |ight,
4| invasion of privacy, intentional infliction of enotional
5| distress, negligent infliction of enobtional distress, and
6| negligence, each of which M. Colt-Sarmento had identified as
7| a theoretical basis for his claim | noted a variety of
8| reasons why his claimwas |legally deficient, and accordingly, |
9| disallowed the claim The order disallow ng the claimwas
10 entered on Septenber 7, 2022, and no appeal was fil ed.
11 Since that time, M. Colt-Sarmento has filed other
12| objections to other matters and has nmade ot her requests for
13| information, all of which | have addressed.
14 Under these circunstances, the Novenber 27, 2023,
15| request for the appointnent of counsel is unfounded. M. Colt-
16 Sarm ento asked about it -- acted on his own behalf, as he was
17| entitled to do, and the Court fully considered all of his prior
18| subm ssions before ruling on his claimin Septenber 2022. The
19| notion seeking the appointnent of counsel was filed nore than a
20 year after the issuance of the order that disallowed M. Colt-
21| Sarmento's claim No appeal was filed, and there is nothing
22| that a lawer could do to alter that fact, nor am| aware of
23| any ground on which relief fromthe Court's order could be
24| sought under Bankruptcy Rule 924, which incorporates the
25| provisions of Rule 60(b) of the Federal Rules of Gvil
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11

Pr ocedure.

| understand M. Colt-Sarmento's frustration, |ike
any ot her claimant, and his unhappi ness with the outcone. But
| will note that we nade every effort to afford hi madditional
time to submt papers and spent significant tine doing our own
| egal research to make certain that the legal nerits of his
claimwere being evaluated fairly. |In any event, at this stage

of the proceedings, there just is no basis for the appoint nent

of counsel. For that reason, | will deny M. Colt-Sarmento's
request. Al right. Counsel, if you would have that
transcri bed and submtted, | would appreciate it.

MR. AKUFFG W'l do that, Your Honor. One nore
matter, Your Honor, that is not on for today, but we noted that
there was al so another letter that was filed at docket nunber
1576 by Nathaniel Mles (ph.). W plan to file a response to
that, and we'd like to set a hearing date for that letter
request, if that's okay.

THE COURT: Al right. |'mnot sure what that is, but
if you need a hearing, just call chanbers and work out a
heari ng date.

MR. AKUFFO  Understood, Your Honor. Al right.
Thank you very much. W' Il go ahead and transcri be the ruling
into Wrd and then send it to the Court for review

THE COURT: Ckay.

(Wher eupon t hese proceedi ngs were concluded at 11:47 AM
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TTA-Certified Digital Legal Transcriber
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Phoeni x, AZ 85020
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