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The Liquidating Trust of People’s Choice Home Loan, Inc., ( the “PCHLI Trust”), by and

through Ronald F. Greenspan, in his capacity as its duly authorized and acting Liquidating Trustee

(the “Trustee”), hereby objects (the “Objection”) to the claims asserted by Paul Bennett and Leslie
Bennett (the “Bennetts”) against People’s Choice Home Loan, Inc. (“PCHLI").? A true and correct

copy of the Bennetts’ Proof of Claim No. 313 (the “Claim” or “POC”) and the relevant PCHLI Loan

File are attached hereto as Exhibits A and B, respectively.®
The Liquidating Trustee objects to the Claim on the basis that it fails to allege an enforceable
general unsecured claim against PCHLI. The Claim alleges Truth in Lending Act (“TILA”) and
other statutory violations related to loan disclosures, violation of the California Business and
Professions Code, as well as other state law claims. The Claim, however, fails to assert a legal or
factual basis showing that the Bennetts are entitled to an allowable claim in these proceedings.
In support of this Objection, the Trustee submits the Declarations of Tamara D. McGrath, Gregory
A. Martin and Nicole K. O’Sullivan and respectfully represents as follows:
l.
BACKGROUND

A. The Debtors’ Cases
1. PCHLI, People’s Choice Funding, Inc. and People’s Choice Financial

Corporation (collectively, the “Debtors”) filed a voluntary petition for relief under chapter 11 of the

Bankruptcy Code in this Court on March 20, 2007 (the *“Petition Date”), commencing these
bankruptcy cases (collectively, the “Cases”™).

2. On August 6, 2008, the Court entered its order (the “Confirmation Order”)

confirming the Committee’s First Amended Liquidating Plan under Chapter 11 of the Bankruptcy
Code (the “Plan”). The “Effective Date” as defined in the Plan occurred on August 12, 2008, at

which time the Liquidating Trust Agreements for each Debtor’s liquidating trust (including the

% The Bennetts’ Claim was filed on their behalf by attorney Timothy McFarlin. Perhaps due to a
misunderstanding, the Bennetts’ names were crossed out and “Law Offices of Timothy McFarlin”
inserted by hand as the creditor on the Claim when it was filed. See Exhibit A. As a result, Claim
#313 appears on the claims register as “filed by Law Offices of Timothy McFarlin.”

% Exhibit B (the loan file) and Exhibit C (TILA disclosures) have been redacted to remove from
public view a variety of personal and confidential information including social security numbers and
bank account information. Unredacted copies of Exhibit B or Exhibit C can be presented for in
camera review or filed under seal upon request from the Court.

1
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PCHLI Trust, the “PC Trusts”) became effective. The Trustee administers the PC Trusts by, among
other things, evaluating Claims against the Debtors and objecting to, allowing, or otherwise
resolving such Claims. The Trustee is the representative of the estates under 11 U.S.C.
8 1123(b)(3)(B), and is a liquidator of the assets of the estates.

B. The Bennetts’ Financing of the San Clemente Property

3. On July 20, 2005, the Bennetts entered into an agreement (the “Agreement”)

with PCHLI to finance the Bennetts’ home loan to purchase the property at 107 Avenida San Dimas,
San Clemente, California. Exhibit B at 302-325. The Bennetts signed a full set of TILA disclosures
dated July 20, 2005, signed a RESPA Servicing Disclosure dated July 20, 2005, and signed a Notice
of Right to Cancel (the “Cancellation Notice™) dated July 20, 2005. Exhibit C. The deadline to

cancel under the Cancellation Notice was July 24, 2005. Exhibit C. The Trustee is aware of no
evidence that suggests that the Bennetts attempted to cancel the Agreement before their deadline
under the Cancellation Notice. McGrath Decl. 3. The loan funded five days later on July 25,
2005. Exhibit B at 105.

4, Over a year after the deadline to cancel, on September 28, 2006, the Bennetts
mailed a letter (the “Letter”) to PCHLI alleging various violations of TILA and seeking rescission of
the Agreement. A copy of the Letter is included as an exhibit to the Bennett’s Claim as Exhibit 10.
See Exhibit A at 84-89.

C. The Bennett Proof of Claim

5. On August 7, 2007, the Bennetts filed their Claim against PCHLI asserting a
$1,700,000 unsecured nonpriority claim for alleged violations of TILA, RESPA, and California
Business and Professions Code arising from the home loan provided by PCHLI to the Bennetts
[PCHLI Claims Docket #313]. The Bennetts also raised breach of covenant claims related to the
loan.

D. The PC Trust’s Requests for Additional Information Related to the Claim Go
Unanswered
6. Timothy McFarlin of The Law Offices of Timothy McFarlin is representing

the Bennetts in this matter. Winston & Strawn LLP (“Winston”), counsel to the Trustee, contacted
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Mr. McFarlin a number of times to discuss the Claim. Martin Decl. {5; O’Sullivan Decl. §5. In
early 2012, Gregory Martin, an attorney then assisting the Trustee with the Claim, contacted Mr.
McFarlin by telephone and explained the Trustee’s position with respect to the Claim and requested
more information to substantiate the Claim. Martin Decl. 5.

7. After further evaluating the merits of the Claim and reviewing the Bennetts’
loan file, on July 12, 2012, a letter was sent to Mr. McFarlin informing him that the Trustee had
determined that the Claim against PCHLI appeared to be unfounded. Martin Decl. 6. The July 12
Letter described the Trustee’s underlying rationale for its determination, and requested that the
Claim either be withdrawn or that more information be provided evidencing an allowable claim.

A true and correct copy of the July 12 Letter is attached hereto as Exhibit D. On October 2, 2012, a
second letter was sent to Mr. McFarlin. Martin Decl. 16. The October 2 Letter again informed
Mr. McFarlin that the Trustee believed that the Claim was unfounded and described the legal basis
for this determination. The October 2 Letter also informed Mr. McFarlin that an objection to the
Claim would be filed unless the Claim is withdrawn or additional information supporting it was
received by October 31, 2012. A true and correct copy of the October 2 Letter is attached hereto as
Exhibit E. No information was provided by Mr. McFarlin in response to these communications.
Neither the Liquidating Trustee nor Winston has heard from Mr. McFarlin since. Martin Decl. 6;
McGrath Decl. §5. On October 22, 2013, Nicole K. O’Sullivan, an attorney assisting the Trustee
with the Claim, called Mr. McFarlin and left a voice message asking that he call to discuss the
Claim. O’Sullivan Decl. 15. Mr. McFarlin has not returned Ms. O’Sullivan’s telephone call.
O’Sullivan Decl. 16.
1.
RELIEF REQUESTED

8. By this Objection, the Liquidating Trustee requests, pursuant to section
502(b)(1) of the Bankruptcy Code, that the Court sustain this Objection and disallow the Bennett

Claim, in full and on a final basis, as more particularly set forth herein.
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1.
OBJECTION

9. The Liquidating Trustee objects to the Claim on the basis that it fails to allege
an enforceable general unsecured claim against PCHLI since: (a) PCHLI fully complied with all
TILA obligations, (b) PCHLI fully complied with all RESPA obligations, (c) PCHLI fully complied
with the California Business and Professions Code, and (d) PCHLI did not breach any covenants
with the Bennetts and PCHLI owed the Bennetts no fiduciary duties. The Liquidating Trustee
therefore requests that this Court enter an order disallowing the Claim in its entirety.

10. Section 502(b)(1) of the Bankruptcy Code provides that a proof of claim shall
be disallowed to the extent that “such claim is unenforceable against the debtor and property of the
debtor, under any agreement or applicable law for a reason other than because such claim is
contingent or unmatured.” 11 U.S.C. 8 502(b)(1) (2010). Although a filed proof of claim
constitutes prima facie evidence of the claim’s validity, “[i]f [an] objector produces sufficient
evidence to negate one or more of the sworn facts in the proof of claim, the burden reverts to the
claimant to prove the validity of the claim by a preponderance of the evidence.” The ultimate burden
of persuasion remains at all times upon the claimant.” Lundell v. Anchor Constr. Specialists, Inc.
(In re Lundell), 223 F.3d 1035, 1039 (9th Cir. 2000) (quoting Ashford v. Consol. Pioneer Mortgage
(In re Consol. Pioneer Mortgage), 178 B.R. 222, 226 (9th Cir. BAP 1995)). See also In re
Allegheny Int’l., Inc., 954 F.2d 167, 174 (3d Cir. 1992); Wright v. Holm (In re Holm), 931 F.2d 620,
623 (9th Cir. 1991).

A. PCHLI Fully Complied with all TILA Obligations

The Bennetts Received Proper TILA Disclosures

11. TILA requires that a mortgage lender clearly and conspicuously disclose to
borrowers the information required by TILA and Regulation Z. See 15 U.S.C. § 1632 (2005);
12 C.F.R. 8 226.18 (2005) (detailing the terms to be disclosed in each transaction under TILA).
To assist lenders in meeting their obligations under TILA, the Board of Governors of the Federal
Reserve System (the “Board”), pursuant to 15 U.S.C. 8 1603(b), has published model disclosure

forms in appendix H to Regulation Z. A lender is not required to utilize the forms to meet its
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obligations under TILA and Regulation Z, but a lender

shall be deemed to be in compliance with the disclosure provisions of

[TILA] . . . if the [lender] (1) uses any appropriate model form or

clause as published by the Board, or (2) uses any such model form or

clause and changes it by (A) deleting any information which is not

required by [TILA], or (B) rearranging the format, if in making such

deletion or rearranging the format, the [lender] does not affect the

substance, clarity, or meaningful sequence of the disclosure.

15 U.S.C. § 1604 (2005).

12. Four of the Board’s model forms (H-2, H-3, H-4(B), and H-8) are relevant to
the Bennetts’ mortgage and are attached to this Objection as Exhibit F. PCHLI’s standard TILA
disclosure forms are substantially similar to the model forms. The Bennetts attached to their Claim
unsigned copies of TILA disclosure forms, improperly suggesting that the Bennetts never received
proper TILA disclosures. The Bennetts did, however, receive proper TILA disclosures.

13. The Bennetts executed a Truth-in-Lending Act Disclosure Statement

(the “Disclosure Statement™), an Itemization of Amount Financed (the “Itemization”), and the

Cancellation Notice (together with the Disclosure Statement and the Itemization, the “Bennett
Disclosures™), each signed and dated by the Bennetts July 20, 2005. True and correct copies of the
Disclosure Statement, Itemization, and Cancellation Notice, as signed and acknowledged by the
Bennetts, are attached as Exhibit C. A true and correct copy of the Initial Disclosure Cover Letter

(the “Disclosure Cover Letter”) as signed and acknowledge by the Bennetts on July 20, 2005, further

acknowledging that the Bennetts received the Bennett Disclosures, is also attached as Exhibit C.
Exhibit C at 379.

14, The Disclosure Statement is nearly identical to model form H-2 and
incorporates a variable rate clause identical to the clause in model form H-4(B). Compare Ex. F at
403 with Ex. C at 379. To assist the borrower in understanding the material terms of the loan, the
Disclosure Statement also contains definitions of “annual percentage rate,” “prepaid finance

charges,” “finance charge,” “amount financed,” “total of payments,” “and payment schedule.” Ex. C
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at 380. The Itemization and Cancellation Notice are substantially similar to the Board’s
corresponding forms (H-3 and H-8, respectively). Compare Ex. F at 404, 406 with Ex. C at 381,
393. Because the Bennett Disclosures are substantially similar to the Board’s model forms, PCHLI

satisfied its TILA disclosure obligation owed to the Bennetts.

15. In addition, several allegations made in § 58 of the Claim are factually

incorrect, including the following:

Sub-paragraphs (a) and (b) of the POC are refuted by paragraphs 12-14 above and the
referenced exhibits—PCHLI provided proper TILA disclosures and the Bennetts
signed, acknowledging their receipt.

Sub-paragraphs (c) and (d) of the POC are factually incorrect—the Finance Charge,
Amount Financed, and all other charges were properly disclosed. See Ex. C at 379;
Ex. G.

Sub-paragraph (e) of the POC is factually incorrect—the Bennett Disclosures and
complete set of loan documents were properly provided to the Bennetts six days
before the signing and execution of the loan. See Ex. B at 352. Furthermore, while
Regulation Z requires HOEPA disclosures be provided three days prior to closing, 12
C.F.R. § 226.32, the Bennetts’ loan is not subject to this requirement because it is not
a high cost loan within the meaning of the Regulation. See 12 C.F.R. § 226.32; EX.
H.

Sub-paragraph (f) is factually incorrect—the Cancellation Notice was provided the
day the loan documents were executed. See Ex. C at 394.

Sub-paragraphs (g) and (h) are factually incorrect—PCHLI provided proper HUD-1
disclosures. See Ex. C.

Sub-paragraphs (i)-(r) are factually incorrect—PCHLI properly provided all required
disclosures and documents. See Exs. C; I.

Sub-paragraphs (s) and (t) are factually incorrect—the Yield Service Premium was

fully disclosed and explained. See Ex. G.
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The Bennetts are not Entitled to Rescission

16. The Bennetts assert that PCHLI failed to provide the Bennett Disclosures,
including the Cancellation notice, and that they may therefore rescind the Agreement. See Ex. A |
60-62. The Bennetts are mistaken. As discussed above, PCHLI properly provided the Bennett
Disclosures. In addition, PCHLI properly provided the Cancellation Notice, which clearly conveyed
the July 24, 2005 deadline. See Ex. C at 394. Because PCHLI properly provided all required
disclosures and the Bennetts did not attempt to rescind until over a year after the cancellation
deadline, the Bennetts’ Rescission Claim is meritless. The Bennetts are not entitled to rescission of
the Agreement or a refund of the monies paid in connection with the agreement.

17.  As the Bennetts have failed to demonstrate that PCHLI breached an obligation
to them under TILA, Count I of the Claim must be disallowed pursuant to § 502(b)(1).

B. PCHLI Fully Complied with All RESPA Obligations

18. The Bennetts’ allegation that PCHLI did not “provide detail regarding
document preparation fees and unlawfully charged [the Bennetts] a document preparation fee for
TILA or HUD-1" is unfounded. No document preparation fee is listed on any of the documents in
the loan file. See generally Ex. B. The Itemization lists no document preparation fee. See Ex. C at
382.

19. The Bennetts’ allegation that PCHLI did not timely provide a HUD Booklet is
factually incorrect. The Bennetts’ Loan Application is dated July 20, 2005 and the Bennetts
acknowledged receipt of the HUD Booklet on July 20, 2005. Ex. C at 379.

20. The Yield Spread Premium referenced in the Bennetts’ POC { 67 was not “an
illegal referral fee or “‘kickback.”” Referral fees and kickbacks in relation to referring real estate
mortgages are generally prohibited. 12 U.S.C. § 2607(a).* There are exceptions, however.
“Nothing in this section shall be construed as prohibiting . . . [payments] by a lender to its duly
appointed agent for services actually performed . . . pursuant to cooperative brokerage and referral

arrangements or agreements between real estate agents and brokers . . . so long as disclosure is made

% The Claim cites 12 U.S.C. §1207(a); however, 12 U.S.C. § 1207(a) does not exist. The Bennetts
likely intended to refer to 12 U.S.C. 8 2607(a), dealing with prohibitions against kickbacks and
unearned fees.

7
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... [and] a written estimate of the charge [is provided].” 12 U.S.C. § 2607(c). “Yield spread
premiums are not illegal per se.” Schuetz v. Banc One Mortg. Corp., 292 F.3d 1004, 1014 (9th Cir.
2002). The legality of any yield spread premium paid is to be made on a case-by-case basis, and a
yield spread premium is legal so long as (1) it was paid for compensable services, and (2) the total
compensation was reasonably related to the value of services provided. Id. at 1013. Compensable
services include, but are not limited to, analysis of a borrower’s income, collecting a borrower’s
financial information, obtaining credit reports, securing appraisals, and preparing loan packages.

Id. at 1014. Furthermore, the burden rests upon the claimant to produce evidence that the yield
spread premium in question does not meet the requirements for legality. See id. Here, the Bennetts
produced no evidence that the Yield Spread Premium was paid for anything other than compensable
services fully consistent with 12 U.S.C. § 2607 and 24 C.F.R. 8 3500.1. Moreover, the loan package
prepared by The Escrow Factory indicates the Yield Spread Premium was paid for compensable
services such as collecting the Bennetts’ financial information and preparing the loan package.

See Ex. J.

21. Because PCHLI properly and timely provided the Bennetts with all required
documents, and because the Bennetts produced no evidence indicating the Yield Spread Premium
was paid for anything other than compensable services, the Bennetts have failed to demonstrate
PCHLI breached an obligation under RESPA. Count Il of the Claim must therefore be disallowed
pursuant to § 502(b)(1).

C. PCHLI Fully Complied with the California Business and Professions Code

PCHLI did not Violate TILA or RESPA and Therefore did not Violate the UCL

22. California Business and Professions Code § 17200 prohibits business
practices which are: (1) unlawful; or (2) unfair; or (3) fraudulent. Dey v. Continental Cent. Credit,
88 Cal. Rptr. 3d 241, 245 (Cal. Ct. App. 2008). Claims under 8 17200 borrow violations of other
laws and treat them as independent claims when they are committed pursuant to a business activity.
Id. Thus, it requires a violation of another law to state a claim under 8 17200. See id.

23.  Substantially all of the Bennetts’ California Business and Professions Code

(“UCL") claims arise from the alleged TILA and RESPA violations. As discussed above, because
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PCHLI fully complied with TILA and RESPA, alleged violation of TILA and RESPA cannot form
the basis of their UCL claims.

PCHLI made no Misrepresentations

24. There is no evidence to support the Claim’s allegations that PCHLI made
misrepresentations to the Bennetts. As discussed above, PCHLI properly provided all required
disclosures and the Bennetts signed documents acknowledging receipt of this information. And as
described below, the PC Trusts’ requests for additional information to substantiate the Bennetts’
Claim went unanswered.

PCHLI was not Involved in a Civil Conspiracy

25. Included in the UCL Claims are allegations that PCHLI was involved in a
“civil conspiracy to provide credit . . . notwithstanding [borrowers’] ability to make monthly
mortgage payments.” Ex. A 1 86. But the Bennetts have produced no evidence to support these
allegations. The Bennetts, through their broker, requested a mortgage loan from PCHLI. PCHLI
agreed to advance the Bennetts’ loan at a certain interest rate, which was fully disclosed to the
Bennetts. As discussed above, all required disclosures were provided to the Bennetts and they
entered the Agreement knowing what the material terms of the agreement were. It is unfortunate
that the Bennetts were unable to repay their loan, but it cannot be said that PCHLI deceived the
Bennetts or conspired against them.

26. Because PCHLI did not violate TILA or RESPA, made no misrepresentations
to the Bennetts, and did not conspire against or deceive the Bennetts, the Bennetts have failed to
demonstrate PCHLI breached an obligation under the California Business and Professions Code.
Count 111 of the Claim must therefore be disallowed pursuant to 8 502(b)(1).

D. PCHLI did not Breach any Covenants and it Owed No Fiduciary Duties

PCHLI did not Breach any Covenants

27. The Claim alleges PCHLI breached covenants with the Bennetts. But PCHLI
satisfied all its obligations when it provided the loan disclosures (discussed at length above) and
advanced the loan that the Bennetts requested.

28.  The Claim further alleges PCHLI breached fiduciary duties owed to the
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Bennetts. See Ex. A 1 97. However, lenders do not generally owe borrowers a fiduciary duty. Das
v. Bank of America, N.A., 112 Cal. Rptr. 3d 439, 450 (Cal. App. 2010); Nymark v. Heart Fed. Savs.
& Loan Assn., 283 Cal. Rptr. 53 (Cal. App. 1991). Here, the relationship between PCHLI and the
Bennetts was that of lender-borrower, so PCHLI owed the Bennetts no fiduciary duties.

PCHLI Took no Part in Foreclosure

29. The Claim alleges that PCHLI participated in a wrongful foreclosure.

But PCHLI sold the Bennetts’ loan on December 22, 2005 to another financial institution shortly
after originating the loan, as was PCHLI’s business practice. See McGrath Decl. § 4. Thus, PCHLI
would not have been involved in the foreclosure process when the Bennetts stopped making
payments on the loan.

30. Because PCHLI did not breach any covenants, owed the Bennetts no fiduciary
duties, and took no part in the foreclosure of the Bennetts’ home, the Bennetts have failed to
establish Count IV of the Claim which must therefore be disallowed pursuant to 8 502(b)(1).

E. The Bennetts’ Failure to Provide Sufficient Supporting Documentation for the
Claim is an Additional Ground for Disallowance of the Claim

31.  Adequate documentation is essential to establish a claim’s prima facie
validity. In order for a claim to be prima facie valid, it must comply with Bankruptcy Rule 3001 and
set forth the facts necessary to support the claim. See In re Stoecker, 143 B.R. 879, 883 (N.D. IIl.
1992), aff’d in part, vacated in part on other grounds, 5 F.3d 1022 (7th Cir. 1993); In re Chain,

255 B.R. 278, 280-81 (Bankr. D. Conn. 2000). The Bankruptcy Rules and the official form
governing proofs of claim (Official Form 10) call for claimants to attach copies of supporting
documents to substantiate their claims. See Fed. R. Bankr. P. 3001(a); Official Form 10.

The Bennetts’ Claim supplies generic allegations which fail to show any wrongdoing on the part of
PCHLI. Repeated requests were made by counsel to the Trustee for additional documentation, to no
avail. See Exs. D, E; Martin Decl. { 6; O’Sullivan Decl. §5-6 . Accordingly, the Claim “fails to
‘allege facts sufficient to support a legal liability,” and thus does not constitute prima facie evidence
of the validity of the [C]laim.” Hilton v. Hongisto (In re Hongisto), 293 B.R. 45, 51 (N.D. Cal.
2003) (quoting In re Consol. Pioneer Mortg., 178 B.R. 222, 226 (9th Cir. B.A.P. 1995); see also In

10
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re Roasters Corp., Nos. 98-80704C-11D, 98-81049C-11D, 2001 WL 1699692, at *4 (Bankr.
M.D.N.C. Mar. 7, 2001) (*A claimant who files a proof of claim that fails to set forth the necessary
facts loses the benefit of Rule 3001(f) and is not entitled to have the proof of claim treated as prima
facie evidence of the validity and amount of the claim.”) (citations omitted); 9 COLLIER ON
BANKRUPTCY 3001.09[1] (Resnick and Sommer eds., 16th ed. 2012) (“In order for a claim to be
entitled to the weight [of prima facie validity] afforded by Rule 3001(f), it must comply with the
rules, including Rule 3001, and set fort the facts necessary to support the claim. . . . [I]f the original
proof of claim contains only summary information and lacks the documentation necessary under
Rule 3001 to establish a prima facie validity, the claimant may have the burden of establishing its
claim for the excess amounts . . . .”).

32.  Although a Rule 3001 violation is not by itself an objectionable ground in the
Ninth Circuit, the failure of a creditor to respond to a specific information request to substantiate its
claim “may raise an evidentiary basis to object to the unsupported aspects of the claim, or even a
basis for evidentiary sanctions, thereby coming within Section 502(b)’s grounds to disallow the
claim.” Heath v. Am. Express Travel Related Servs. Co. (In re Heath), 331 B.R. 424, 437 (9th Cir.
B.A.P. 2005); see also Campbell v. Verizon Wireless S-CA (In re Campbell), 336 B.R. 430, 436
(9th Cir. B.A.P. 2005) (*“We emphasize, as we did in Heath, that a creditor who files a proof of claim
that lacks sufficient support under Rule 3001(c) and (f) does so at its own risk. That proof of claim
will lack prima facie validity, so any objection that raises a legal or factual ground to disallow the
claim will likely prevail absent an adequate response by the creditor. Moreover, a creditor’s lack of
adequate response to a debtor’s formal or informal inquiries ‘in itself may raise an evidentiary basis
to object to the unsupported aspects of the claim, or even a basis for evidentiary sanctions, thereby
coming within Section 502(b)’s grounds to disallow the claim.””) (quoting In re Heath, 331 B.R. at
437); In re Lasky, 364 B.R. 385, 389 (Bankr. C.D. Cal. 2007) (same); In re Shank, 315 B.R. 799,
816 (Bankr. N.D. Ga. 2004) (“The Court expects creditors who file proofs of claim like the ones in
this case to respond promptly and fully to an appropriate request for information; if their failure to
do so precludes an objecting party from determining the debtor’s liability or amount thereof, then an

objection asserting same will be appropriate. In the context of a legitimate basis for questioning a

11
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claim and an appropriate request, formal or informal, for supporting documentation, a creditor who
stands on an unadorned proof of claim such as the ones in this case may well find itself with a
disallowed claim.”).

33. Because the Bennetts have not provided evidence sufficient to support the
prima facie burden, notwithstanding multiple requests from the Trustee over an extended period, the
Claim should be disallowed. See In re Sandifer, 318 B.R. 609 (Bankr. M.D. Fla. 2004) (proofs of
claim which failed to provide documentation of charges, payments, fees, and interest, but simply set
forth balances allegedly owing on debtor’s accounts, failed to satisfy the requirements of Bankruptcy
rule and would be disallowed); In re Parrish, 326 B.R. 708 (Bankr. N.D. Ohio 2005) (creditor’s
failure to include supporting documentation negates its prima facie validity).

V.
RESERVATION OF RIGHTS

34. Nothing contained in this Objection shall be deemed an admission by the
Liquidating Trustee of liability on any claims against the Debtors’ estates, and the Liquidating
Trustee does not waive any rights against any party. The Liquidating Trustee expressly reserves the
right to amend, modify, or supplement this Objection, respond to any opposition filed by the
Bennetts with respect hereto, and file further objections to any claims asserted by the Bennetts,
including, without limitation, objections as to the amounts and priority asserted in any proof of
claim, whether filed or not, and to seek affirmative relief with respect to the Bennetts.

35.  Without limiting the generality of the foregoing, the Liquidating Trustee
reserves the right to bring other and further objections to the Claim.

V.
NOTICE

36. The Liquidating Trustee will serve copies of this Objection (together with all
exhibits) on: (a) the Bennetts, through their counsel Timothy McFarlin, Esq.; and (b) the Office of
the United States Trustee. Mr. McFarlin will be served at the address listed on the Claim. The
Liquidating Trustee submits that such service is consistent with Rule 7004 of the Federal Rules of

Bankruptcy Procedure and that, in light of the nature of the relief requested, no further notice is

12
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required.
VI.
CONCLUSION

WHEREFORE, based upon the foregoing, the Liquidating Trustee respectfully requests that
the Court enter an order (a) sustaining the Objection, (b) disallowing the Claim on a full and final
basis, (c) preserving other and further objections and affirmative claims of the Liquidating Trusts,
(d) approving the form and scope of notice given of the relief requested, and (e) granting such other

and further relief as this Court may deem just and proper under the circumstances of this Case.

Dated: November 11, 2013 WINSTON & STRAWN LLP

By: /s/Rolf S. Woolner
Rolf S. Woolner
Counsel for Ronald Greenspan, as Trustee of the
Liquidating Trusts of PCHLI, PCFI and PCFC

13
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DECLARATION OF TAMARA D. MCGRATH

I, Tamara D. McGrath, declare and state as follows:

1. [ am a Managing Director of Corporate Finance at FTI Consulting Inc.
(“FTI™), financial advisor in these chapter 11 cases to (a) the Committee prior to plan confirmation
and (b) the Liquidating Trustee since plan confirmation. In that capacity, 1 am custodian of and have
become personally familiar with the Debtors’ books, records, and files (the “Records™). I am
informed that the Records were created and updated by the Debtors” employees in the ordinary
course of business at or near the time of the events recorded. Those Records are now in the
possession of the Liquidating Trustee, and as to the following facts, I know them to be true from my
review of the Debtors’ business records. My business address is 633 West Fifth Street, 16th Floor,
Los Angeles, CA 90071-2027.

2. [ make this declaration in support of the Liquidating Trustee’s Motion for
Order Disallowing Proof of Claim of Paul and Leslie Bennett (the “Objection™). Capitalized terms
not defined in this declaration shall have the same meanings ascribed to them in the Objection.

3. During my review of the Records I discovered no evidence (a) of any amount
owed by any of the Debtors to the Bennetts or (b) that would otherwise support a claim against any
of the Debtors. I saw nothing in the Records suggesting that the Bennetts ever attempted to cancel
the financing agreement before the deadline set forth in the cancellation notice in the files.

4, My review of the Records showed that PCHLI sold the Bennetts’ loan to
another financial institution on December 22, 2003, shortly after originating the loan. Based on my
familiarity with the Records, this sale was consistent with PCHLI's general business practice.

5. The Liquidating Trustee has received no correspondence from the Bennetts, or
any counsel on their behalf, since Winston made requests for additional information last year to the
Bennetts’ counsel.

6. True and correct copies (with redactions, to remove certain information from
public view) of the PCHLI loan file relating to the Bennett loan and the Truth in Lending Act
disclosures provided to the Bennetts in connection with that loan are attached to the Objection as

Exhibits B and C, respectively.

14




Winston & Strawn LLP

333 S. Grand Avenue
Los Angeles, CA 90G71-1543

Case 2:12-bk-15811-RK Doc 2810 Filed 11/12/13 Entered 11/12/13 13:03:36 Desc

S Y

~1

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
23
26
27
28

Main Document  Page 19 of 22

I declare under penalty of perjury under the laws of the United States of America that
the foregoing is true and correct. If called upon as a witness, I could and would testify competently

to the foregoing.

Executed on November _3 2013, at South Gate, California.

A 09

Tamara D. McGrath

15
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DECLARATION OF GREGORY A. MARTIN

I, Gregory A. Martin, declare and state as follows:

1. I am an attorney at law admitted and in good standing to practice in the state
of California and before the United States District Court for the Central District of California.

2. I am currently an M.B.A. student at the Tepper School of Business of Carneie
Mellon University. Until recently, I was an attorney with Winston & Strawn LLP and was one of
the lawyers responsible for the firm’s representation of the PC Trusts. I have personal knowledge of
the matters set forth below and, if called upon as a witness, I could and would testify competently
thereto.

3. I make this declaration in support of the Liquidating Trustee’s Motion for
Order Disallowing Proof of Claim of Paul and Leslie Bennett (the “Objection”). Capitalized terms
not defined in this declaration shall have the same meanings ascribed to them in the Objection.

4. A true and correct copy of the Bennetts’ Claim is attached to the Objection as
Exhibit A.

5. In early 2012, I contacted Timothy McFarlin, counsel to the Bennetts, by
telephone to discuss the Claim and to request additional information to substantiate it.

6. After evaluating the merits of the Claim and reviewing the Bennetts’ loan file,
on July 12, 2012, I sent a letter to Mr, McFarlin informing him that the Trustee determined that the
Claim against PCHLI appeared to be unfounded. My July 12, 2012 letter described the Trustee’s
underlying rationale for its determination, and requested that the Claim either be withdrawn or that
more information be provided evidencing an allowable claim. A true and correct copy of the
July 12, 2012 letter is attached to the Objection as Exhibit D. Having received no additional
information, on October 2, 2012, I sent a second letter to Mr, McFarlin. My October 2, 2012 letter
was similar in substance and again informed Mr. McFarlin that the Trustee believed that the Claim
was unfounded. The October 2, 2012 letter also informed Mr. McFarlin that an objection to the
Claim would be filed unless the Claim was withdrawn or additional information supporting it was
received by October 31, 2012. A true and correct copy of my July 12, 2012 letter is attached to the

Objection as Exhibit E. I received no additional information regarding the Claim, necessitating the
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filing of this Objection.

[ declare under penalty of perjury under the laws of the United States of America that
the foregoing is true and correct.

Executed on Octobelz,g , 2013, at Los Angeles, California.

Martin
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DECLARATION OF NICOLE K. O’SULLIVAN

I, Nicole K. O’Sullivan, declare and state as follows:

1. I am an attorney at law admitted and in good standing to practice in the state
of New York.

2. I am an attorney with Winston & Strawn, LLP. I am one of the lawyers
responsible for the firm’s representation of the PC Trusts. I have personal knowledge of the matters
set forth below and, if called upon as a witness, I could and would testify competently thereto.

3. I make this declaration in support of the Liquidating Trustee’s Motion for
Order Disallowing Proof of Claim of Paul and Leslie Bennett (the “Objection”). Capitalized terms
not defined in this declaration shall have the same meanings ascribed to them in the Objection.

4. A true and correct copy of the Bennetts’” Claim is attached to the Objection as
Exhibit A.

5. On October 22, 2013, I called Timothy McFarlin, counsel to the Bennetts, to
discuss the Claim and to request additional information to substantiate it. I spoke with the
receptionist at Mr. McFarlin’s office who informed me that Mr. McFarlin was not available. The
receptionist transferred me to Mr. McFarlin’s voicemail and I left a voice message identifying
myself as an attorney with Winston & Strawn, LLP calling on behalf of the Liquidating Trustee of
the PCHLI Trust, and stating that I was calling to discuss the Claim.

6. I received no response and no additional information regarding the Claim,
necessitating the filing of this Objection.

[ declare under penalty of perjury under the laws of the United States of America that
the foregoing is true and correct.

Executed on November é , 2013, at Los Angeles, California.

Nicole K. O’Sullivan
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United States Bankruptcy Court for the Central District of California PROOF OF CLAIM
ame of Debtor Case Number This Space For Court Use Only
People's Choice Home Loan, Inc. 07-10765

NOTE: This form should not be used to make a claim for an administrative expense arising after the commencementof {
fthe case. A “request” for payment of an administrative expense may be filed pursvant to 11 U.S.C. § 503.

FILED

Name of Creditor (The person or other cntity to whom the debtor owes moncy OF | Check box if you are aware

property): é W\C I that anyone else has filed a
L(AU‘) OC€f6 ) “Tien ”7 N Faclm pmofo};“claim:elating:oyour AG—T 2007

claim. Attach copy of

Name and Address where notices should be sent: statement giving particulars.

PAUL AND LESLIE BENNETT [3 Check box if you have never

C/0 TIMOTHY GEORGE MCFARLIN ESQ received any notices from the

LAW OFFICES OF TIMOTHY GEORGE MCFARLIN bankruptcy court in this case.

UTITE 760
IRVINE €A 52612 FO Gox 0935 |0 checkvox ifihe address
‘ | Cvine ¢ # differs from the address on the
, envelope sent to you by the

Telephone Number: _ " 26106 court,

dephone Number: 446 - D06 ¢ {00 1 This Space For Cowt Use Onl
ast four digits of account or other number by which creditor identifies -

ureie " 4 Check here [ replaces XRoads Claims

" SAcVob - (07 AG(mLEx) | ittischin e spodospaliiEERSTCE

1. Basis for Claim

0 Goods sald O Retiree benefits as defined in 11 U.S.C. § 1114(a)
O Services performed [ Wages, salaries, and compensation {fill out below)
0 Money loaned Last four digits of your SS #:

[ Personal injury/wrongful death Unpaid compensation for services performed

0 Taxes . from to

pomer T (LA JRESAA Viplatiens (date) (date)

2. Date debt was incurred: — 3. If court judgment, date obtained:

07-1S-10o0sS
4. Classification of Claim. Check the appropriate box or boxes that best describe your claim and state the amount of the claim at the time case filed
See reverse side for important explanations.

Unsecured Nonpriority Claim § | , 700, 000 vo Secured Claim.
[ Check this box if your claim is secured by collateral (including a right of

Check this box if a) there is no collateral or lien securing your

claim, or b) your claim exceeds the value of the property securing setoff).
it, or if ¢) none or only part of your claim is entitled to priority. Brief Description of Collateral:
. ) [ Real Estate [] Motor Vehicle [ Other
Unsecured Priority Claim. Value of Collateral §
[ Check this box if you have an unsecured claim, all or part of which is

Amount of arrearage and other charges at time case filed included in

entitled to priority secured claim, if any: $

Amount entitled to priority §

Specify the priority of the claim: »

0 Domestic support obligations under 11 U S.C. § 507(a)(1)(A) or U Up to $2,225* of deposits toward purchase, lease, or rental of property or services
(a)(1)(B). for personal, family, or household use - 11 U.S.C. § 507(a)(7).

0 Wages, salaries, or commissions (up to $10,000),* earned within 180 [] Taxes or penalties owed to governmental units - 11 U.S.C. § 507(a)(8).

days before filing of the bankruptcy petition or cessation of the debtor’s O Other - Specify applicable paragraph of 11 U.S.C. § 507(a)(__ ).

business, whichever is earlier - 11 U.8.C. § 507(a)(4). * Amounts are subject to adjustment on 4/1/07 and every 3 years thereafier

O Contributions to an employee benefit plan - 11 U.S.C. § 507(a)(5). with respect to cases commenced on or after the date of adjustment.

5. Total Amount of Claim at Time Case Filed: $ |, 700, Qo0 ©€© | 7&@7; 900.¢9
(Unsecured) {Secured) (Priority) (Tofal)

[ Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized statement of all interest or additional charges.

6. Credits: The amount of all payments on this claim has been credited and deducted for the purpose of making this proof of claim. This Space For Gourt Use Only

7. Supporting Decuments: Attach copies of supporting documents, such as promissory notes, purchase orders, invoices, itemized f/ 1 / ’//7 / 3
statements of running accounts, contracts, court judgments, mortgages, security agreements, and evidence of perfection of lien. (_j e 7 . -
DO NOT SEND ORIGINAL DOCUMENTS. If the documents are not available, explain. If the documents are voluminous, -
attach a surmmary., 5/ . X Y 7

8. Date-Stamped Copy: To receive an acknowledgment of the filing of your claim, enclose a stamped, self-addressed envelope

and copy of this proof of claim 7

Date: Sign and print the name and title, if any, of the creditor or other person suthorized to file this claim (attach copy L% /\
02w O —— o ) ",

0¥ 7 WA T mot i, £59..

Penalty for presentingtfraudulent claim: Fine up to $500,000 or imprispagpget POup 10’5 years, or both. 18 US.C,

of pow attorney, if any):
§§ 152
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Timothy G. McFarlin (CBN: 223378)
Law Offices of Timothy G. McFarlin, PLC
18881 Von Karman Avenue, Suite 760
Irvine, CA 92612

Telephone:  (949) 206-0400
Facsimile: (949) 206-0404

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

PAUL BENNETT and LESLIE BENNETT CASE NUMBER

PLAINTIFFE(S) SA cvy 06-1074
V. ' : AG(ML Gx)
PEOPLES CHOICE HOME LOAN, INC., a Wyoming Corporation,
WILSHIRE CREDIT CORP., a Nevada Corporation, M C FUNDING
INC., a California Corporation, OCEAN CAPITAL HOME LLOANS
CORP., a California Corporation, and DOES | THROUGH 10 S ONS

DEFENDANT(S).

TO: THE ABOVE-NAMED DEFENDANT(S):

YOU ARE HEREBY SUMMONED and required to file with this court and serve upon plaintiff’s attomey
TIMOTHY G. MCFARLIN . whose address is:

18881 Von Karman Avenue
Suite 760
Irvine, CA 92612

an answer to the (8 complaint [l amended complaint [J counterclaim [ cross-claim
which is herewith served upon you within _ 20 _ days after service of this Summons upon you, exclusive
of the day of service. If you fail to do so, judgement by default will be taken against you for the relief
demanded in the complaint.

Dated:“{OV ~ 8 2006

' Ism:%
% /’_—__—\
Dep

(Seal of the Court)

CV-01A (01/01) SUMMONS
EXHIBIT A
Page 21
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NAME. ADDRESS & TELEPHONE NUMBER OF ATTORNEY(S) FOR, OR, PLAINTIFF OR
DEFENDANT IF PLAINTIFF OR DEFENDANT IS PRO PER

Timothy G. McFarlin (CBN: 223378)
Law Offices of Timothy G. McFarlin, PLC
18881 Von Karman Avenue, Suite 760

FILED

20060V -8 AM10: 16

oY COURT
5. DISTRICT COUS

Irvine, CA 92612 LERE U.S. I AT
Telephone:  (949) 206-0400 CCEHTR AL‘?%% T Aiérhb ALIF. |
Facsimile:  (949) 206-0404 SA [\

, s o
eyu____‘____..-—-—‘

ATTORNEYS FoR:  Plaintiff(s)

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CASE NUMBER

SA CV 06-1074 AG(MLGYx)

PAUL BENNETT and LESLIE BENNETT

Plaintiff{s),
V.
PEOPLES CHOICE HOME LOAN, INC., a Wyoming Corporation,
WILSHIRE CREDIT CORP., a Nevada Corporation, M C FUNDING CERTIFICATION AND NOTICE
INC,, a California Corporation, OCEAN CAPITAL HOME LOANS
CORP., a California Corporation, and DOES 1 THROUGH 10 OF INTERESTED PARTIES
Defendant(s) (Local Rule 7.1-1)

TO: THE COURT AND ALL PARTIES APPEARING OF RECORD:

The undersigned, counsel of record for _Paul Bennett and Leslie Bennett
(or party appearing in pro per), certifies that the following listed party (or parties) has (have) a direct, pecuniary
interest in the outcome of this case. These representations are made to enable the Court to evaluate possible

disqualification or recusal. (Use additional sheet if necessary.)

PARTY CONNECTION
(List the names of all such parties and identify their connection and interest.)
Paul Bennett Plaintiff
Leslie Bennett Plaintiff
(,
[~ 6- 06 A
Date Sign !

Timothy G. McFarlin
Attorney of record for or party appearing in pro per

NOTICE OF INTERESTED PARTIES

CV-30(12/03)

EXHIBITA
Page 22
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UNITED STATES DISTRICT COURT, CENTRAL DISTRICT OF CALIFORNIA

CIVIL COVER SHEET
1(a) PLAINTIFFS (Check box if you are representing yourself [J) DEFENDANTS
BENNETT and LESLIE B ']"lg PEOPLES CHOICE HOME LOAN, INC., a Wyoming Corporation,

(b) County of Residence of First Listed Plaintiff (Except in U.S. Plaintiff Cases):
Orange, California

WILSHIRE CREDIT CORP., a Nevada Corporation, M C FUNDING
INC., a California Corporation, OCEAN CAPITAL HOME LOANS
CORP., a California Corporation, and DOES 1 THROUGH 10
County of Residence of First Listed Defendant (In U.S. Plaintiff Cases Only):
Orange County, California

(c) Attorneys (Firm Name, Address and Telephone Number. If you are representing
yourself, provide same.)

Law Offices of Timothy G. McFarlin, PLC
18881 Von Karman Avenue, Suite 760

Irvine, CA 92612

(949) 206-0400

Attorneys (If Known)

I1. BASIS OF JURISDICTION (Place an X in one box only.)

[3 1 U.S. Government Plaintiff

[ 2 U.S. Government Defendant

™3

(3 4 Diversity (Indicate Citizenship

Federal Question (U.S.
Government Not a Party)

»

of Parties in ltem I11)

Citizen of This State

Citizen of Another State

PTF
01

02

Citizen or Subject of a Foreign Country 003 33

DEF
01

Incorporated or Principal Place

HI. CITIZENSHIP OF PRINCIPAL PARTIES - For Diversity Cases Only
(Place an X in one box for plaintiff and one for defendant.)

PTF
04

DEF
04

of Business in this State

02

Incorporated and Principal Place [15

as

of Business in Another State

Foreign Nation

O6 06

1V. ORIGIN (Place an X in one box only.)

07 Appeal to District

L] Original O 2 Removed from [3 Remanded from ([J4 Reinstated or {3 5 Transferred from another district (specify): 0O 6 Multi-
Proceeding State Court Appellate Court Reopened District Judge from
Litigation Magistrate Judge

V. REQUESTED IN COMPLAINT: JURY DPEMAND: @Yes [ No (Check ‘Yes’ only if demanded in complaint.)
'MONEY DEMANDED IN COMPLAINT: $_1,500,000

CLASS ACTION under F.R.C.P. 23: (I Yes

#'No

VL CAUSE OF ACTION (Cite the U.S. Civil Statute under which you are filing and write a brief statement of cause. Do not cite jurisdictional statutes unless diversity.)
TILA(15 U.S.C. Sec. 1601, et. seq.), RESPA (12 U.S.C. Sec. 2601, et. seq.): Defendants failed to comply with TILA and RESPA, and are now
attempting to effectuate an unlawful foreclosure.

VII. NATURE OF SUIT (Place an X in one box only.)

710 Fa?; Labor Standards

Page 23

[ 400 State Reapportionment Insurance PERSONAL~INJURY~- PERSONAL - . i

3410 Antitrust ) 120 Marine 1310 Airplane . PROPERTY J 510 Motions to Act

{3 430 Banks and Banking ] 130 Miller Act 3315 Airplane Product 01370 Other Frand Vacate Sentence {1720 Labor/Mgmt.

1450 Commerce/ICC ] 140 Negotiable Instrument Liability 371 Truth in Lending Habeas Corpus Relations
Rates/etc. 3 150 Recovery of [0 320 Assault, Libel & |03 380 Other Personal |0 530 General 0 730 Labor/Mgmt.

{1460 Deportation Overpayment & Slander Property Damage |[J 535 Death Penalty Reporting &

1470 Racketeer Influenced Enforcement of 1330 Fed. Employers® |{J 385 Property Damage |J 540 Mandamus/ Disclosure Act
and Corrupt Judgment Liability roduct Liabili Other [] 740 Railway Labor Act
Organizations [J 151 Medicare Act [ 340 Marine CRARERUPIC Civil Rights 1790 Other Labor

[J 480 Consumer Credit 0 152 Recovery of Defaulted |[I 345 Marine Product |1 422 Appeal 28 USC |3 555 Prison Condition Litigation

[J 490 Cable/Sat TV Student Loan (Excl. Liability 158 |0 791 Empl. Ret. Inc.

[ 810 Selective Service Veterans) 0 350 Motor Vehicle [0 423 Withdrawal 28 . Security

[C1 850 Securities/Commodities |3 153 Recovery of [ 355 Motor Vehicle USC 157 Agriculture PROPERTYR
/Exchange Overpayment of Product Liability [ BieY8 1 Other Food & [ 820 Copyrights

(7 875 Customer Challenge 12 Veteran’s Benefits {3360 Other Personal 1441 Voting Drug 1 830 Patent
USC 3410 (] 160 Stockholders’ Suits Injury {1442 Employment 0 625 Drug Related (1840 Trademark

{1 890 Other Statutory Actions |[] 190 Other Contract 3362 Personal Injury- |0 443 Housing/Acco- Seizure of OCIAL SECURITY

[ 891 Agricultural Act 0195 Contract Product Med Malpractice mmodations Property 21 USC |03 861 HIA (1395ff)

[ 892 Economic Stabilization Liability 3365 Personal Injury-  |(J 444 Welfare 881 0] 862 Black Lung (923)
Act [1196 Franchise Product Liability {[J445 American with (1630 Liquor Laws 1863 DIWC/DIWW

] 893 Environmental Matters |- REAL PROPER] 1368 Asbestos Personal Disabilities - 3640 R.R. & Truck (405(g))

[ 894 Energy Allocation Act (1210 Land Condemnation Injury Product Employment 3650 Airline Regs [ 864 SSID Title XV1

[ 895 Freedom of Info. Act 3 220 Foreclosure Liability (1446 American with |OJ 660 Occupational D 865 RSI1(405(g))

1900 Appeal of Fee Determi- (1230 Rent Lease & Ejectment Disabilities - Safety /Health ' FEDERAL TAX SUITS ©.
nation Under Equal [J 240 Torts to Land Other 0 690 Other D 870 Taxes (U.S. Plaintiff
Access to Justice [ 245 Tort Product Liability [0 440 Other Civil or Defendant)

[3 950 Constitutionality of (] 290 All Other Real Property Rights [J 871 IRS-Third Party 26
State Statutes USC 7609

V1Ii(a). IDENTICAL CASES: Has this action been previously filed and dismissed, remanded or closed? ®No 0O Yes

If yes, list case number(s):

FOR OFFICE USE ONLY:  Case Number: SA ( y “6 1 044 A Ga FF G j .

CV-71 (07/05) CIVIL COVER SHEET Page | of 2
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UNITED STATES DISTRICT COURT, CENTRAL DISTRICT OF CALIFORNIA
CIVIL COVER SHEET

AFTER COMPLETING THE FRONT SIDE OF FORM CV-71, COMPLETE THE INFORMATION REQUESTED BELOW.

V1Ii(b). RELATED CASES: Have any cases been previously filed that are related to the present case? #™No [ Yes

If yes, list case number(s):

Civil cases are deemed related if a previously filed case and the present case:
(Check all boxes that apply) [J A. Arise from the same or closely related transactions, happenings, or events; or
03 B. Call for determination of the same or substantially related or similar questions of law and fact; or
[3 C. For other reasons would entail substantial duplication of labor if heard by different judges; or
(1D. Involve the same patent, trademark or copyright, and one of the factors identified above in a, b or ¢ also is present.

IX. VENUE: List the California County, or State if other than California, in which EACH named plaintiff resides (Use an additional sheet if necessary)
[ Check here if the U.S. govemment, its agencies or employees is a named plaintiff.

PAUL BENNETT: Orange County California

LESLIE BENNETT: Orange County California

List the California County, or State if other than California, in which EACH named defendant resides. (Use an additional sheet if necessary).
[0 Check here if the U.S. government, its agencies or employees is a named defendant.

PEOPLES CHOICE HOME LOAN, INC.: Wyoming

WILSHIRE CREDIT CORP.: Nevada

M C FUNDING INC.: Orange County California

OCEAN CAPITAL HOME LOANS CORP.: Orange County California

List the California County, or State if other than Califomnia, in which EACH claim arose. (Use an additional sheet if necessary)

Note: In land condemnation cases, use the location of the tract of land involved.
Orange County California: All Claims

X. SIGNATURE OF ATTORNEY (OR PRO PER): /]/VL Date 11-03-06

¥

Notice to Counsel/Parties: The CV-71 (JS-44) Civil Cover Sheet and the information contained herein neither replace nor supplement the filing and service of pleadings
or other papers as required by law. This form, approved by the Judicial Conference of the United States in September 1974, is required pursuant to Local Rule 3-1 is not
filed but is used by the Clerk of the Court for the purpose of statistics, venue and initiating the civil docket sheet. (For more detailed instructions, see separate instructions

sheet.)

Key to Statistical codes relating to Soctal Security Cases:
Nature of Suit Code  Abbreviation Substantive Statement of Cause of Action

All claims for health insurance benefits (Medicare) under Title 18, Part A, of the Social Security Act, as amended.

861 HIA
Also, include claims by hospitals, skilled nursing facilities, etc., for certification as providers of services under the
program. (42 U.S.C. 1935FF(b))

862 BL All claims for “Black Lung” benefits under Title 4, Part B, of the Federal Coal Mine Heaith and Safety Act of 1969.
(30 U.S.C. 923)

863 DIWC All claims filed by insured workers for disability insurance benefits under Title 2 of the Social Security Act, as
amended; plus all claims filed for chiid’s insurance benefits based on disability. (42 U.S.C. 405(g))

863 DIWW All claims filed for widows or widowers insurance benefits based on disability under Title 2 of the Social Security
Act, as amended. (42 U.S.C. 405(g))

864 SSID All claims for supplemental security income payments based upon disability filed under Title 16 of the Social
Security Act, as amended.

865 RSI All claims for retirement (old age) and survivors benefits under Title 2 of the Social Security Act, as amended. (42

US.C.(g)

CV-71 (07/05)

CIVIL COVER SHEET Page 2 of 2
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Timothy G. McFarlin (CBN: 223378)

LAW OFFICES OF TIMOTHY G.
MCFARLIN, PLC 2006NOY -8 AM10: |
18881 Von Karman Avenue _

Suite 760 CCERN RS DisTRieT oy
Irvine, CA 92612 AR AT SALIF
Telephone:  (949) 206-0400 ay: '\

Facsimile: (949) 206-0404 : -
tim@mcfarlinlaw.com

Attorneys for Plaintiff

PAUL BENNETT and LESLIE BENNETT Case No.:

PEOPLES CHOICE HOME LOAN, INC., a

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA- SANTA ANA DIVISION

S
A CY 06-1074 AG(MLGX)

Plaintiff,
A VERIFIED COMPLAINT FOR DAMAGES

Wyoming Corporation, WILSHIRE CREDIT JURY TRIAL DEMAND

CORP., a Nevada Corporation, M C FUNDING
INC, a California Corporation, OCEAN
CAPITAL HOME LOANS CORP, a California
Corporation, and DOES 1 THROUGH 10,

Defendants.

Plaintiffs Paul and Leslie Bennett complain and allege as follows:

1.

L Preliminary Statement
This defensive affirmative complaint is filed against PEOPLES CHOICE HOME LOAN,
INC., a Wyoming Corp., WILSHIRE CREDIT CORP., a Nevada Corporation, M C
FUNDING, INC., a California Corporation, OCEAN CAPITAL HOME LOANS, CORP., a
California Corporation and DOES 1 - 10 (collectively “Defendants™): a) to enforce a
rescission by way of recoupment and set-off; b) for reimbursement of all fees and costs paid
and expended in a consumer credit transaction pursuant to violations of the Truth in Lending
Act violations, 15 U.S.C. §§ 1601 et seq.(“TILA”), and its implementing regulations at 12
C.F.R. § 226 et seq. (Reg. Z); c) for violations of the Real Estate Settlement Procedures

i

M AT A T

EXHIBITA
Page 25
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Timothy G. McFarlin (CBN: 223378)
LAW OFFICES OF TIMOTHY G.
MCFARLIN, PLC

18881 Von Karman Avenue

Suite 760

Irvine, CA 92612

Telephone:  (949) 206-0400
Facsimile: (949) 206-0404
tim@mcfarlinlaw.com

Attorneys for Plaintiff

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA- SANTA ANA DIVISION

PAUL BENNETT and LESLIE BENNETT Case No.:

PEOPLES CHOICE HOME LOAN, INC., a

Plaintiff,
VS. VERIFIED COMPLAINT FOR DAMAGES

Wyoming Corporation, WILSHIRE CREDIT JURY TRIAL DEMAND

CORP., a Nevada Corporation, M C FUNDING
INC, a California Corporation, OCEAN
CAPITAL HOME LOANS CORP, a California
Corporation, and DOES 1 THROUGH 10,

Defendants.

Plaintiffs Paul and Leslie Bennett complain and allege as follows:

1.

I. Preliminary Statement
This defensive affirmative complaint is filed against PEOPLES CHOICE HOME LOAN,
INC., a Wyoming Corp., WILSHIRE CREDIT CORP., a Nevada Corporation, M C
FUNDING, INC., a California Corporation, OCEAN CAPITAL HOME LOANS, CORP., a
California Corporation and DOES 1 - 10 (collectively “Defendants™): a) to enfdrce a
rescission by way of recoupment and set-off; b) for reimbursement of all fees and costs paid
and expended in a consumer credit transaction pursuant to violations of the Truth in Lending
Act violations,15 U.S.C. §§ 1601 et seq.(“TILA”), and its implementing regulations at 12

C.F.R. § 226 et seq. (Reg. Z); c) for violations of the Real Estate Settlement Procedures

1=
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o EXHIBIT-A ,
Page 26



LAW OFFICES OF TIMOTHY G. MCFARLIN

A Professional Law Corporation

Case 2:12-bk-15811-RK Doc 2810-1 Filed 11/12/13 Entered 11/12/13 13:03:36

W

~N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Desc Exhibit A Page 9 of 77

Act, 12 U.S.C. § 2605 (“RESPA”), including punitive damages; and d) to rescind and cancel
a security interest. A rescission action may be brought against an assignee, regardless of
whether the assignee is a “creditor” or whether the violation was apparent on the face of the

disclosure statement under 15 U.S.C. § 1641(c).

. All claims amount to a serious breach of Defendants’ fiduciary duties and will result in an

irregular and wrongful forced sale foreclosure. Plaintiffs also seek declaratory and injunctive
relief to further restrain Defendants under Cal. Business and Professions Code § 17200, et
seq. referred to as the Unfair Competition Law Unfair (“UCL”) under California Statutes,
common law fraud, misrepresentation and deceit, against Defendants herein. All such
California claims are properly asserted under this Court’s pendent or supplemental
jurisdiction.

1L Parties

. Plaintiffs Paul Bennett and Leslie Bennett (hereinafter “Plaintiffs™) are natural persons, as

that term is defined under 15 U.S.C. § 1602(h). They are US citizens domiciled in

~ California, the owners of the principle dwelling commonly known as 107 Avenida San

Dimas, San Clemente, California 92672 (the “Property”), and at all times relevant and

material hereto, have resided on the Property as their home.

. Defendant PEOPLES CHOICE HOME LOAN, INC., a Wyoming Corp., (hereinafter

“Peoples Choice”) is doing business in this forum with its principal office in California.
Peoples Choice is creditor as that term is defined under 15 U.S.C. § 1602(f) and 12 C.F.R. §
226.2(a)(17) and at all times relevant hereto is regularly engaged in the business of extending
consumer credit for which a finance charge is or may be imposed and is payable in more than
four installment by written agreement. This Defendant may be served with service of
process by serving its statutory agent in California c¢/o Neil B. Kornsweit, 7515 Irvine Center

Dr., Irvine California 92618 and the officer in charge with the same principal address.

. Defendant WILSHIRE CREDIT CORP. (hereinafter “Wilshire Credit”) is A Nevada

Corporation, doing business in California, with a registered principal office designated in

Portland, Oregon. This Defendant may be served with service of process by serving its

2

COMPLAINT

EXHIBIT A
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1 statutory agent in California /o CORPORATION SERVICE COMPANY which does
2 business in California as CSC - LAWYERS INCORPORATING SERVICE, P.O. Box
3 526036, Sacramento, California 95852 and by serving its officer in charge under Oregon
4 statutes at P.O. Box 8517, Portland Oregon.
5 . Defendant M C FUNDING INC (hereinafter the “Broker”) is duly registered and doing
6 business with a principal office in California. This Defendant may be served with service of
7 process by serving the officer in charge and its statutory agent c/o M C FUNDING INC,
8 ATTN: Michael H. Chung, 20 Corporate Park, Suite 175, Irvine, California 92606.
9 . Defendant OCEAN CAPITAL HOME LOANS CORP., is duly registered and doing business
. 10 with a principal office in California. This Defendant may be served with service of process
g 11 by serving the officer in charge and its statutory agent c/o OCEAN CAPITAL HOME
%; % 12 LOANS CORP., ATTN: Peter M. Gates, 18001 Skypark Circle, Suite L, Irvine California
% :i,‘ 13 92614,
- g 14 IIL. Jurisdiction/Venue
% ;(g 15 . This Court has Jurisdiction in this proceeding under 28 U.S.C. § 1331 as follows: a) pursuant
§ 16 to 15 U.S.C. § 1640(e) for TILA claims; b) pursuant to 12 U.S.C. § 2614 for RESPA claims;
3 17 and c) pursuant to 28 U.S.C. § 1367 for supplemental jurisdiction of Plaintiffs’ state law
18 claims as they are so related to the claims within the Court’s original jurisdiction that they
19 form part of the same case or controversy under Article 3 of the United States Constitution.
20 The Court has authority to issue a declaratory judgment by virtue of 28 U.S.C. § 2201.
21 Furthermore, counts arising under contract, common law, and the law of conveyances in real
22 property are properly asserted under this Court’s pendent jurisdiction.
23 . Venue is proper in this district pursuant to 28 U.S.C. §§ 1391 generally because the real
24 property and all, or a substantial portion, of the events and claims (which form the subject of
25 this suit) are situated or occurred in the Central District of California. Further,
26 communications notifying Plaintiffs of foreclosure and election to sell under the security
27 instrument conveyed and enforced by Defendants occurred in this District, and Defendants
28 principal businesses (or a substantial portion of such) are within the forum state of California.
—-3-
COMPLAINT
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IV. Conditions Precedent

All conditions precedent have been performed or have occurred and TILA violations may
now be asserted defensively due to the non-judicial foreclosure filing and election to sell and
as a recoupment or set-off pursuant 15 U.S.C. 1637 et seq. “This subsection [providing for
the one year statute of limitations] does not bar a person from asserting a violation of this
subchapter in an action to collect a debt which was brought more than one year from the date
of the occurrence of the violation as a matter of defense by recoupment or set-off in such
action” (15 U.S.C. § 1640[e]), Delta Funding Corp. v. Murdaugh, 6 A.D.3d 571, 774 N.Y.S.
2d 797(2nd Dept. 2004); McNinch v. Mortgage America, Inc. (In re McNinch), 250 B.R. 848
(Bankr. W.D. Pa. 2000).

The mere loss of a statutory right to disclosure is an injury that gives the consumer standing
for Article III purposes, DeMando v. Morris, 206 F.3d 1300 (9™ Cir. 2000).

Plaintiff has standing as of the date of the contract and where the contract is a federally
related mortgage transaction (hereinafter the “Transaction”) governed by TILA and due to
the non-judicial foreclosure filing entitled “Notice of Default and Election to Sell Under
Deed of Trust” recorded in the official records in the County of Orange, a true and correct
copy of which attached is hereto as PLAINTIFFS EXHIBIT 1.

V. Statement of Facts

On or about July 15, 2005 Plaintiffs submitted an application over the telephone to a
gentleman named Ron Fryberger identified by his business card and employment with
Defendant OCEAN CAPITAL HOME LOANS CORP.

Defendant OCEAN CAPITAL HOME LOANS CORP. in concert with and pursuant to some
business relationship submitted the proposed application to Defendant M C FUNDING INC.
(the “Broker”) and agreed verbally to compensate OCEAN CAPITAL HOME LOANS
CORP. as their Broker and as their agent for procuring the best possible mortgage loan, a true
and correct copy of the first page of such application was retained by Plaintiffs and is
attached hereto as PLAINTIFFS EXHIBIT 2, no other pages of said application were ever

provided to Plaintiff.

—4—
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Upon information and belief the Broker did not verify Plaintiffs actual income, or debt
service obligations, nor did Broker attempt to authenticate Plaintiffs credit scores before
offering an extension of credit.

Ron Fryberger, the alleged loan officer for Defendant OCEAN CAPITAL HOME LOANS
CORP., specifically stated he could obtain the mortgage loan immediately at a certain
interest rate but it would cost Plaintiffs a substantial up front fee, to which Plaintiffs agreed.
The purported closing of the Transaction (hereinafter the “Closing™) took place at the
Plaintiffs” home and was conducted by an alleged notary who brought numerous documents
for each Plaintiffs signature.

The Transaction was not created, or entered into, to finance the acquisition or initial
construction of Plaintiffs’ dwelling.

Plaintiffs were provided the following documents, a true and correct copy of which are
attached hereto as exhibits as follows: a) an “Adjustable Rate Note” (PLAINTIFFS
EXHIBIT 3); b) a security instrument entitled “Deed of Trust” (PLAINTIFFS EXHIBIT 4);
c) a “Truth-In-Lending Disclosure Statement” (PLAINTIFFS EXHIBIT 5); ¢) a “Notice Of
Righf To Cancel” (PLAINTIFFS EXHIBIT 6); d) an “Initial Disclosure Cover Letter”
(PLAINTIFFS EXHIBIT 7); €) a “Borrower’s Estimated Closing Costs” (PLAINTIFFS
EXHIBIT 8); f) an “Itemization Of Amount Financed” (PLAINTFFS EXHIBIT 9) and
various other documents.

Though PLAINTIFFS EXHIBIT 6 indicates an acknowledgment of receipt of “two copies of
NOTICE OF RIGHT TO CANCEL.” however neither Plaintiff actually ever received a copy

of such.

PLAINTIFFS EXHIBIT 7 indicates the enclosure of certain documents, however, no “ARM
Program Disclosure,” nor “HUD Settlement Costs Handbook,” nor actual HUD — 1
Settlement Statement was ever provided.

Plaintiffs are entitled to the documents referenced above and to a Three-Day Cooling off
period in order to consider the risks and costs associated with this Transaction and to shop

and compare and evaluate the cost of this Transaction with other similar transactions

—-5—
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available in the marketplace.

Finance charges and other certain charges imposed by Defendants incident to the extension
of credit were not disclosed to Plaintiffs.

The amount financed was not accurately disclosed to Plaintiff.

Plaintiffs were not given the required three (3) day cooling off period prior to signing the
loan documents and consummating the Transaction at Closing.

Plaintiffs were not provided a HUD-1 Settlement Statement.

Plaintiffs were not provided a specific itemization of costs associated with the Transaction at
any time.

Defendants failed to utilize proper forms approved by the Federal Reserve Board and failed
to properly display Office of Management and Budget numbers.

Defendants failed to provide the Adjustable Rate Mortgage (hereinafter “ARM”) brochure
with required HUD booklet on Adjustable Rate mortgages within three (3) days of
application, or any substitute in place of the Consumer Handbook on ARM:s.

Defendants failed to provide an example and a calculation of the earliest time that the
maximum rate could be imposed so as to enable Plaintiffs to know the maximum payments
they will have to make.

Defendants failed to provide the required statement and disclosure explaining how to
calculate the actual monthly payent for a loan amount other than $10,000.00.

Defendants failed to provide at the time of application a fifteen-year historical table, based on
an assumed $10,000.00 initial extension of credit and showing how the APRs and payments
would have been affected by the index value changes under the plan, or alternatively, a
statement that the periodic payment may increase or decrease substantially.

Defendants did not provide to Plaintiffs a Model Form H-14, nor a model clause such as H-4.
Defendants failed to inform Plaintiffs that disclosure forms are available for other ARM loan
programs.

Defendants failed to direct Plaintiffs to ask for current rate information.

The Transaction required Plaintiffs to pay money arising out of a transaction in which
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money, property, or goods and services were the subject thereof and the same were primarily
for personal, family and household purposes.

The Transaction is a Consumer Credit Transaction as that term is defined under 15 U.S.C. §
1602(h) and 12 C.F.R. § 226.2(a).

The Transaction is a Closed-end Credit Transaction as that term is defined in 12 C.F.R. §
226.2(10) where a security interest was retained in favor of Mortgage Electronic Registration
Systems, Inc. (“MERS”) acting as a “nominee for Lender and Lender’s successors and
assigns,” see PLAINTIFFS EXHIBIT 4.

EXHIBITS 8 and 9 specifically indicate a “Yield Spread Premium paid by Lender POC
$6950.00,” i.e., a fee paid outside of Closing to Broker in the instant matter over and above
the fee paid out of the original loan principal.

A Yield Spread Premium is a lender’s payment to a mortgage broker for increasing the loan
interest to a rate above “par,” which is a rate higher than the rate at which the lender would
otherwise be willing to make the loan.

This payment generally supplements the fee already agreed upon, and being paid, by a
consumer to a broker for the broker’s services.

Plaintiff has not ever met nor has any business relationship with the Broker

The Broker and Defendant OCEAN CAPITAL HOME LOANS CORP, unlawfully received
a payment outside of the Transaction to compensate the Broker for selling, or otherwise
transferring, this Transaction at a higher interest rate than the Plaintiffs could have otherwise
obtained in the marketplace.

The civil conspiracy between the Broker, Defendant OCEAN CAPITAL HOME LOANS
CORP and Defendant Peoples Choice fails to disclose the true cost by mathematically
comparing the actual dollar amount this ill gotten profit cost the Plaintiffs over the life of the
Transaction.

The payment provided by Defendant Peoples Choice to the Broker is a finance charge, a
kickback, a prohibited benefit to the Broker, and clearly does not improve the Plaintiffs

position but instead unlawfully inflates the costs of homeownership.
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The Department of Housing and Urban Development clearly states that “any and all broker
compensation connected with the loan is in fact a cost to the Borrower.”

Subsequently, a letter from the Defendant Peoples Choice, dated January 6, 2006, notifies
Plaintiffs that the servicing and collection of payments has been sold or transferred to
Wilshire Credit.

Upon information and belief with respect to the Secondary Mortgage Market Enhancement
Act of 1984, Defendant Wilshire Credit has been designated as a Servicer under a Master
Pooling and Servicer Contract and whether MERS is still acting as “nominee for Lender and
Lender’s successors and assigns” or the true owners of this obligation remains unknown to
Plaintiffs.

Within six months after the Closing of the Transaction, Defendant Wilshire Credit deemed
the Plaintiffs in “default” and subsequently filed a “Notice of Default and Election to Sell,”
which was recorded by an unknown entity: Quality Loan Service Corp (see PLAINTIFFS
EXHIBIT 1).

On or about September 28, 2006, Plaintiffs sent a rescission Notice and Qualified Written
Request (hereinafter “Notice™) in the form of a letter, disputing the default, and the amount
alleged due and owing. Further, Plaintiffs’ Notice requested material, specific information
and documents. Such Notice was sufficient to invoke Plaintiffs rights under RESPA and
TILA, a true and correct copy of Plaintiffs “Notice” is attached hereto and incorporated
herein by reference as PLAINTIFFS EXHIBIT 10.

Additionally, the “true owners” of this Transaction (and record holders of the securities)
remains unknown to Plaintiffs. Plaintiffs have properly requested the name and address of
said legal owner(s), or holder(s) pursuant to 15 U.S.C. § 1641(f)(2). Defendant Wilshire
Credit has unlawfully refused to provide such information, to which Plaintiffs are clearly
entitled.

Defendant Wilshire Credit responded to Plaintiffs’ Notice, but said response is deficient in
that it: a) fails to invalidate the security instrument; b) fails to cease collection efforts; c) fails

to make appropriate corrections to this account; and d) fails to report accurate information to
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credit reporting agencies, a true and correct copy of Defendant Wilshire Credit’s response
(hereinafter “Response™) is attached hereto as PLAINTIFFS EXHIBIT 11.
Defendant Wilshire Credit failed to provide the name and address of the true owner of the
securities as requested by Plaintiffs in their rescission notice and QWR.
Additionally, it is noteworthy that in the above-referenced Response from Defendant
Wilshire Credit dated October 25, 2006, “additional time to make the inquiries about this
matter” is requested. The estimated time for a proper response is the “middle of November.”
Immediately after sending the Response, Defendant Wilshire caused a “Notice of Trustee’s
Sale,” dated October 26, 2006, to be filed and recorded with the Orange County Recorder
setting a sale date of “11/16/06 at 2:00 PM,” a true and correct copy of such Notice of
Trustee’s Sale is attached hereto as PLAINTIFFS EXHIBIT 12. Such “Notice of Trustee’s
Sale” was posted at Plaintiffs’ residence on or about November 2, 2006.
According to Defendant Wilshire’s own documents (PLAINTIFFS EXHIBITS 11 and 12),
the Trustee’s Sale will be conducted before a proper response to Plaintiffs’ Notice and
Qualified Written Request is provided.
According to Defendant Wilshire’s own documents (PLAINTIFFS EXHIBITS 11 and 12), a
wrongful foreclosure is planned for (and will take place) November 16, 2006 at 2:00 PM in
violation of both state and federal law. It would be difficult for one to conceive of a more
obvious and egregiously willful violation of TILA and RESPA.

V1. Claims for Relief

Count I - TILA

The original payee of the note and beneficiary of all other documents at a purported Closing
with Defendants acted in violation of TILA 15 U.S.C. § 1601 ef seq. and Reg. Z in the
following particulars, each and all of which may be asserted now affirmatively and
defensively by Plaintiffs as a result of the non-judicial foreclosure.
The TILA disclosure statement issued in conjunction with this consumer credit transaction
violated the requirements of Truth in Lending and Regulation Z in the following and other

respects:
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By failing to provide the required disclosures prior to consummation of the

transaction in violation of 15 U.S.C. § 1638(b) and Regulation Z § 226.17(b);

. By failing to make required disclosures clearly and conspicuously in writing in

violation of 15 U.S.C. § 1632(a) and Regulation Z § 226.17(a);

. By failing to include in the finance charge and certain charges imposed by

Defendants payable by Plaintiff incident to the extension of credit as required by 15
U.S.C. § 1605 and Regulation Z § 226.4, thus improperly disclosing the finance
charge in violation of 15 U.S.C. § 1638(a)(3) and Regulation Z § 226.18(d);

. By failing to properly and accurately disclose the Amount Financed;

By failing to provide Plaintiffs with the required 3 day cooling off period prior to the
signing of the loan documents. A complete set of loan documents were never
provided to Plaintiffs for review in violation of U.S.C. 15 § 1601 et seq.;

Defendants failed to provide two copies of the “Notice of Right to Cancel” at the time

the Transaction was consummated to each Plaintiff under U.S.C. 15 § 1635(a);

. By failing to provide a HUD -1 Settlement Statement, Defendants failed to provide:

1) the total sale price of the transaction; 2) the proper interest rate; and 3) a label or
classification or identification for each of the charges on the Settlement Statement in

violation of Reg. Z § 226.18(j);

. By failing to provide Plaintiffs an itemization of the HUD-1 disclosures, in violation

of 15 U.S.C. § 1638(a)(2)(B);

By failing to provide required statements in the loan documents in violation of 15
U.S.C. § 1639 (a)(1)(A)(B);

By failing to use proper forms, approved by the Federal Reserve Board, as required
by Reg. Z, § 226 et seq., further, the forms used by Defendants failed to properly
display Office of Management and Budget (“OMB”) numbers;

. By failing to provide the name and address of the true owner of the Transaction when

requested to do so in Plaintiffs QWR pursuant to 15 U.S.C. § 1641()(2);
By failing to provide the ARM brochure with required HUD booklet on Adjustable
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Rate Mortgages within 3 days of application when the application was given to the
Plaintiffs under Reg. Z § 226.19(b) or a suitable substitute in place of the Consumer
Handbook on ARMs developed by the Federal Reserve Board (“FRB”) all contrary to
Reg. Z § 226.19(b), this violation gives rise to both statutory and actual damage
remedies because the required variable rate disclosures is considered an integral part

of the disclosure of the APR.

. By failing to provide the ARM brochure any statement that variable rate disclosures

have been provided under Reg. Z 226.18(f)(2) is false and therefore unlawful;

. By failing to provide an example and a calculation of the earliest time that the

maximum rate could be imposed so as to enable Plaintiffs to know the maximum

payments they will have to make in violation of Reg. Z § 226.19(b)(2)(viii}(A);

. By failing to provide the required statement and disclosure explaining how to

calculate the actual monthly payment for a loan amount other than $10,000.00 in
violation of Reg. Z § 226.19(b)(2)(ix) (based on the history of the specific index or
formula to be used in the loan program and the index values used in the example
reflecting the most recent fifteen years of index values as outlined in Reg. Z §

226.19(b)(2)(viii)(A));

. By failing to provide at the time of application a fifteen-year historical table, based on

an assumed $10,000 initial extension of credit and showing how the APRs and
payments would have been affected by the index value changes under the plan
pursuant to 15 U.S.C 1638 or, alternatively, a statement that the periodic payment
may increase or decrease substantially under Reg. Z § 226.19(b)(2)(viii)(B); further,
Defendants did not provide a Model Form H-14 under Reg. Z § 226.19(b)(2) nor a

model clause such as H-4;

. By failing to provide a notice to Plaintiffs that disclosure forms are available for

Defendants’ other ARM loan programs, if in fact such programs are available, for
other closed-end ARM options, Reg. Z § 226.19(b)(2)(xiii);
Defendants violated Reg. Z § 226.19(b)(2)(iv) by failing to direct Plaintiffs to ask for
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current rate information. Since disclosure forms can be preprinted, making
information out of date, potential borrowers must be told to ask about the current
index value, margin, discount or premium (if applicable) and the APR;

s. By failing to disclose that Yield Spread Premium was included in the Finance Charge.
A Yield Spread Premium is considered a cost of credit by Reg. Z § 226.4(a), and
must be included in the finance charge disclosure because it is a charge imposed
directly or indirectly by the creditor and is incident to, or a condition of, the extension
of credit. Reg. Z Section 226.4(a) Reg. Z 226.4(a)(1) states that the lenders who
impose other fees passed on to third parties directly or indirectly (if it is the
Defendants who require the services) must disclose such fees;

t. By failing to disclose to Plaintiffs that borrowers (such as Plaintiffs) are to put the
YSP in the up front Broker Fee. This failure constitutes an undisclosed and material
finance charge in violation of 15 U.S.C. § 1602(u).

Rescission Claim

As a result of Defendants failure to provide accurate finance charge information, and failure
to provide all material disclosures (with proper Notice of Right of Rescission described
above), Plaintiffs are entitled to, and have, rescinded the Transaction.
Rescission of the Transaction extinguishes any liability Plaintiffs may have had to
Defendants for finance or other charges arising from the Transaction.
Defendants failure to take action to reflect the termination of the security interest in the
Property within twenty (20) days of the rescission of the Transaction releases the Plaintiff
from any liability whatsoever to Defendants arising from the Transaction.

Additional TILA Damages
Defendant Wilshire Credit failed to take all necessary steps to terminate its security interest
in the Property and otherwise comply with the September 28, 2006 Rescission Letter, and as
such violated TILA. Further Defendant Wilshire Credit in fact refused or willfully evaded
the notice to rescind, and acted unlawfully in dealings with Plaintiffs regarding the rescission

process.
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. Defendant Wilshire Credit is civilly liable to the Plaintiff under 15 U.S.C. §1640 for its

failure to comply with the Truth-In-Lending Act following receipt of Plaintiffs Rescission
Letter.
TILA Recoupment Claim

Due to the failure to provide all required TILA material disclosures, as that term is defined
under 15 U.S.C. § 1602(u), including the Notice of Right of Rescission, described above (as
distinguished from Defendants violation of TILA by failing to comply with the Plaintiffs’
Rescission Letter), Plaintiffs are entitled to recoup the actual and statutory civil penalty
provided by 15 U.S.C. §1640 against any claim which may be allowed in favor of
Defendants.

Count II - RESPA & Recoupment Claim
Defendants failed to provide detail regarding document preparation fees and unlawfully
charged Plaintiffs a document preparation fee for TILA or HUD-1 Settlement Statement
(which was never provided to Plaintiffs) in violation of 12 U.S.C. § 2610.
No HUD Booklet on loans was timely provided, within 3-days of application in violation of
12 U.S.C. § 2604 et seq.
Defendants payment of Yield Spread Premium of $6950 to Defendant M C Funding Inc.
constituted an illegal referral fee or “kickback” in violation of 12 U.S.C. §1207(a).
Defendants are liable to the Plaintiffs pursuant to 12 U.S.C. § 1207(d) for three times the
amount paid for this settlement service, plus attorney fees, and cost.
Defendant Wilshire Credit is liable by virtue of its alleged assignment or alleged ownership
of this Transaction.
On September 28, 2006 Plaintiffs sent Defendant Wilshire Credit a “qualified written
request” as that term is defined under RESPA, 12 U.S.C. § 2605(e)(1)(B), regarding the
crediting of payments on their mortgage account.
In the qualified written request, the Plaintiffs specified reasons for their belief that the
account was not in default and requested that Defendant Wilshire Credit correct the error.

Plaintiffs also requested this Defendant provide them with information and documentation
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supporting its claim that the Plaintiffs’ account was in default.

Defendant Wilshire Credit violated RESPA, 12 U.S.C. § 2605(e)(2)(A), by failing to make
appropriate corrections to the Plaintiffs’ account in response to the qualified written request,
including the crediting of any late charges or penalties, and failing to transmit written notice
of such corrections to Plaintiff.

Defendant Wilshire Credit violated RESPA, 12 U.S.C. § 2605(¢)(2) by refusing to cease its
collection efforts and foreclosure proceedings after receiving Plaintiffs’ qualified written
request, and, in fact, escalated its efforts to unlawfully foreclose on Plaintiffs’ property
unlawfully.

Upon information and belief, Defendant Wilshire Credit violated RESPA, 12 U.S.C. §
2605(e)(3), by providing information to consumer reporting agencies regarding overdue
payments allegedly owed by the Plaintiff that were related fo (and the subject matter of) their
qualified written request.

Defendant Wilshire Credit has willfully engaged in a pattern or practice of non-compliance
with the requirements of the mortgage servicer provisions of RESPA as set forth in 12 U.S.C.
§ 2605.

Count I1I - Cal. Business and Professions Code § 17200 et seq. Recoupment Claims
Plaintiff realleges and incorporates herein by reference the foregoing allegations set forth
above.

Plaintiff brings this action as a private attorney general acting on behalf of the general public,
pursuant to Cal. Business and Professions Code § 17200, et seq. referred to as the Unfair
Competition Law (hereinafter “UCL”).

Plaintiff is acting in a representative capacity to remedy the ongoing unlawful, unfair and
fraudulent business practices alleged herein, and to seek injunctive relief and restitution on
behalf of all those persdns who have been and are being affected thereby.

The UCL defines unfair competition to include any unlawful, unfair, or fraudulent business
act or practice and provides that a court may order injunctive relief and restitution to affected

members of the general public as remedies for any violations of the UCL.
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Beginning on an exact date unknown to Plaintiff, but at all times relevant herein, Defendants
and the Doe Defendants have committed acts of unfair competition proscribed by the UCL
including the practices alleged herein. Numerous California consumers are customers of
Defendants who have been subject to these unlawful, unfair, and fraudulent practices.
Defendants committed each of the violations enumerated above against members of the
general public, in addition to Plaintiff.

Beginning on or about four years prior to the filing of the complaint in this action, and
continuing thereafter, Defendants have been systematically violating the prbvisions of TILA
and RESPA.

These violations are and were a matter of Defendants corporate policy, and constitute a
consistent pattern and practice of unlawful corporate behavior.

The business acts and practices of Defendants, as hereinabove alleged, constitute “unlawful”
business practices under UCL in that, for the reasons set forth above, said acts and practices
violate the provisions of TILA and RESPA.

The business acts and practices of Defendants, as hereinabove alleged, constitute “unfair”
business practices under UCL in that said acts and practices offend public policy and are
substantially injurious to consumers. Said acts and practices have no utility that outweighs
the substantial harm to consumers and potential homeowners.

In the course of this Transaction, each Defendant made one or more misrepresentations
and/or failed to make accurate representations and/or failed to provide material information
about the transactions as set forth more fully above.

Specifically Defendants: a) processed the Transaction at higher rate than Plaintiffs could
have otherwise obtained in the marketplace; b) substantially and unlawfully amended
material disclosures under TILA; c) failed to properly apply rescission under TILA; d) failed
to properly allocate a YSP; €) failed to properly evaluate Plaintiffs’ ability to pay for the
extension of credit; and f) are involved in a civil conspiracy to provide credit based upon the
assets of borrowers and their willingness to pay unlawful up front fees notwithstanding their

ability to make monthly mortgage payments..
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1 87. Said misrepresentations, and failure to disclose relevant material information, were made
2 knowingly or with reason to know that Plaintiff would rely thereon..
3 88. Said misrepresentations, and failure to make accurate representations, were material to the
4 Transaction from origination to present.
5 89. Said misrepresentations and failure to make accurate representations were made with actual
6 intent and Plaintiffs relied thereon by seeking legal counsel and filing the instant claim for
7 relief.
8 90. Plaintiffs did reasonably rely as specified in these factual allegations.
9 91. Plaintiffs were thereby damaged and have a substantial ascertainable loss.
. 10 92. The business acts and practices of Defendants, as hereinabove alleged, constitute
% 11 “fraudulent” business practices under UCL in that said acts and practices are likely to (and
% % 12 infact intended to) deceive the general public and affected consumers’ legal rights and
% :Ef 13 obligations. By use of such deception, falsification of documents, and concealment, preclude
§ ‘?5;3 14 consumers from exercising (or even becoming aware of) legal rights to which they are
é £ 15 entitled.
§ 16 93. The unlawful, unfair and fraudulent business acts and practices of Defendants described
3 17 herein present a continuing threat to members of the general public in that Defendants, and
18 Doe Defendants, are currently engaged in such acts and practices, and will persist and
19 continue to do so with impunity unless and until an injunction is issued by this Court.
20 94. Pursuant to UCL and Business & Professions Code § 17203, Plaintiff seeks an order
21 enjoining Defendants from engaging in the acts and practices as hereinabove alleged, and
22 ordering that Defendants disgorge all ill-gotten gains and provide appropriate restitution to
23 all affected consumers.
24 95. Plaintiff seeks recovery of attorneys’ fees, costs and expenses incurred in the filing and
25 prosecution of this action pursuant to Code of Civil Procedure § 1021.5 and any other
26 applicable law. [Authorities: FTC has specifically held that violations of the Federal Truth
27 in Lending, Federal Reserve Board’s Regulation Z and the TILA act are unfair and deceptive
28 practices under the FTC act. Courts in many states have held that a creditor who violates
—16 -
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TILA also violates the state UDAP statute, see Cheshire Mortgage v. Montes, 612 A.2d 1130
(Conn. 1992); W.S. Badcock Corp. v. Myers, 696 So. 2d 776 (Fla. Dist Ct. app. 1997);
Commonwealth ex rel. Zimmerman v. Nickel, 26 Pa. D. & C.3d 115 (C.P. Mercer, City,
1983) (failure to provide Truth in Lending rescission notice is violation of state UDAP
statute).

Count IV - Breach of Agreement /Wrongful Foreclosure Claims
Plaintiff incorporates the factual allegations listed above as if fully set forth herein.
The above stated violations amount to a serious breach of fiduciary duties of Defendant
Peoples Choice and Defendant M C Funding. Additionally, breach of the original security
instrument and associated contract obligations give rise to liability on the part of Defendant
Wilshire Credit by virtue of the transferee relationship with the other Defendants; all liability
now attaches to Defendant Wilshire Credit through the previously discussed assignment of
interest. All Defendants have breached covenants obligations to Plaintiffs’ detriment,
resulting in substantial damages.
PLAINTIFFS EXHIBIT 1 specifies MERS as a nominee for the beneficiary People’s Choice
Home Loan, yet the recorded document also states Quality Loan Service Corp. is acting on
behalf of the beneficiary Wilshire Credit Corporation. This inherent contradiction on the
face of the document invalidates the document as improper and materially misleading. Any
action taken pursuant to such is clearly wrongful.
These alleged creditors would have to be the owner of the obligation, or specifically
authorized pursuant to a Master Pooling and Servicer contract, to enforce a security
instrument in a non-judicial foreclosure. Such overt disregard for proper procedures is
material to the instant matter.
These fictitious entities have failed to provide any nexus with the true owner of this
obligation and failed to demonstrate a right to enforce a security instrument evidenced by an
enforceable contract.
Further, the delivery of the “Notice of Default and Election to Sell”, and the

subsequent “Notice of Trustee’s Sale” is not in conformity with the original contract between
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the parties (the deed of trust and related documents from Closing), and Defendant Wilshire
Credit (and it’s agents and assignees) thereby breached such contract to Plaintiffs detriment,
resulting in damages.

102. Plaintiffs have not authenticated an instrument which designates Defendant Wilshire
Credit as a creditor and are unable to determine how this party became a real party in interest
sufficient to achieve a legal detriment or legal disability towards the alleged obligation
originated by Defendant Peoples Choice.

103. Failure to provide any nexus to the true owner entitled to enforce an alleged default
amounts to the unauthorized practice of law under California statutes [citation omitted] and
extrinsic fraud.

104. Defendants will proceed to conduct a substitute trustee’s (foreclosure) sale on
November 16, 2006 despite having actual knowledge of defective notice to Plaintiff and an
invalid security instrument and various other claims of Plaintiffs’ incidental to the note and
claimed liens.

105. The scheduled November 16, 2006 sale to be conducted by a substitute trustee of
Plaintiffs’ Property would be wrongful and contrary to the explicit statutory requirements and
contract between the parties.

106. Said wrongful foreclosure constitutes a material change in the terms and conditions
and is contrary to the written obligations of all parties.

107. Said acts to proceed would violate good faith and the observance of reasonable
commercial standards of fair dealing under substantive law in California.

108. Plaintiffs have provided a proper dispute notice, as that term is defined under 15
U.S.C. § 1692 et seq., and requegted clarification of these multiple fictitious entities, copy of
the Plaintiffs notice is attached hereto and incorporated as if fully stated herein by reference
as PLAINTIFFS EXHIBIT 10.

VI1I. Prayer For Relief

WHEREFORE, Plaintiffs request the following relief from this Court:

A. Assume jurisdiction of this case and all claims associated therewith.
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Declare that:

1. Plaintiffs validly rescinded the Transaction by their Rescission Letter;

2. Plaintiffs are not liable for any finance charge or other charges arising from
the transaction.

3. Plaintiffs have no liability whatsoever arising from the Transaction since

Defendants failed to take timely, appropriate action in response to the
Rescission Letter.
Order Defendants to terminate or permanently release any security interest in the
Property.
Enjoin Defendants during the pendency of this action, and permanently thereafter,
from instituting, prosecuting, or maintaining a non-judicial foreclosure proceeding on
the Plaintiffs’ property, from recording any deeds or mortgages regarding the
property or from otherwise taking any steps to deprive Plaintiffs of ownership of the
property.
Order Defendants to return any money or property given by the Plaintiffs to anyone,
including all Defendants, in connection with the transaction, and additionally award
Plaintiffs treble damages under 12 U.S.C. § 1207(d) for three times the amount paid
for the unlawful settlement service;
Award Plaintiffs statutory damages consisting of $2,000 for each disclosure violation,
and $2,000 for each inclusion of a prohibited term or other non-disclosure violation;
Declare that Plaintiffs are entitled to recoup the statutory civil penalty of $2,000,
provided by 15 U.S.C. §1640(a) (2), as well as additional damages pursuant to 15
U.S.C. § 1640(a)(4) in the amount of all finance charges and fees paid by Plaintiffs,
for each and every non-disclosure violation;
Award Plaintiffs statutory damages for each disclosure violation, in the amount of
twice the finance charge in connection with this entire transaction, but not less than
$2,000 per violation as provided under 15 U.S.C. § 1640(a), and relief under 15
U.S.C. §§ 1635(a), 1639(j), and 1640(a);
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I Order that, since Defendants failed to respond to the Plaintiffs notice of rescission,

Plaintiff has no duty to tender, but in the alternative, if tender is required, determine

the amount of the tender obligation in light of all of Plaintiffs’ claims, and order

Defendants to accept tender on reasonable terms and over a reasonable period of

time;

J. Award Plaintiff actual and statutory damages, injunctive relief, restitution, and

disgorgement of ill-gotten gains under California UCL;

K. Award Plaintiff a reasonable attorney fee;

L. Award Plaintiff any and all other such relief which the court deems proper in the

interest of justice.

VIII — Jury Trial Demand

Pursuant to the seventh amendment to the Constitution of the United States of America,

Plaintiff is entitled to, and hereby demands, a trial by jury.

Dated: November 6, 2006

THE LAW OFFICES OF TIMOTHY G.
MCFARLIN, PLC

By:

M ‘
Timdthy G. McFarlin
Attorney(s) for Plaintiffs Paul & Leslie Bennett
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NOU-5-20P6 ©@8: PP FROM: TO: 2069484

Declaration and Verification of Complaint by PAUL BENNETT
f{egarfl‘ing Bennett v. Wilshire Credit i’forp, et. al.

I Paul Bennetl, upon my oath, declare and say as follows:

I
2.

15

I aih & Plaintiff in this éivil procecding.

I have read the Civil Complairit prepared by my attomeys and I believe
that all of the facts contained in 1t are true, to the bestof my
knowledge, information, and belief formed afler reasonable inguity.

I belicve that this Civil Complaint is well grounded in fact and
warranted by existing law or by a good faith argument for an
extension, modification, or reversal of existing law.

I believe that this Civil Complaint is not interposed for any improper
purpose, such as to harass any Defe t(s), cause unnecessar¥ delay
to any Defendant(s), or create a ess increase in the costof
litigation to any Defendant(s), named in the Complaint.

I have filed this Civil Complaint in good faith and solely for the
purposes set forth.

Paul Bennett, declare the foregoing to be true and correct under penalty of

perjury under the laws of the United States of America and the State of California.

=y

Bl Bl —

Paul

ennett

U -8-00

Date

Signed
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SEP-14-2PB6 @4:32P FROM: TO: 2860404

Recorded [n Officlal Records, Orange County
Tom Daly, Clark-Recorder

R e RENEA AN 9.00
2006000497959 11:53am 07/26/06

108 73 N18 2
:ﬁum’s tEdNbeS DIVISED 0.00 0.00 0,00 0,90 3:00 0.00 0.00 0.00
When recorded mail to:
Quality Loan Service Corp.
319 Eim Streel, 2nd Floor
San Diego, CA 92101
Space above this line for Retardor's Lge
TS No.: CA-06-62211-DL Loan No.: 1652984
IMPORTANT NOTICE
NOTICE OF DEFAULT AND ELECTION TO SELL UNDER DEED OF
TRUST

IF YOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE BEHIND IN

YOUR PAYMENTS, IT MAY BE SOLD WITHOUT ANY COURT ACTION. You

may have the legal right to bring your account in good standing by paying al! of your past due payments
plus permitted costs and expenses within the time permitted by law for rsinstatement of your account
{normally five business days prior to the date set for the sale of your property). No sale may be set until
three months from the date this notice of default is recorded (which date of recordation appears on this
notice). This amount is $23,103.49 as of 7/26/2006 and will increase until your account becomes current.

While your property is in foreclosure, you stlll must pay other obligations (such as insurance and
taxes) required by your note and deed of trust or mortgage. il you fail to make future payments on the
loan, pay 1axes on the property, provide insurance on the property, or pay other obligations as required in
the note and deed of trust or mortgage, the beneficiary or mortgagee may insist that you do so in ordsr to
reinstate your account In good standing. In addition, the beneficiary or morigagee may require as a
condition of reinstatement that you provide reliable written evidence that you paid all senior llens, property
taxes, and hazard insurance premiums.

Upon your wiitten request, the beneficiary or mortgagee will give you a wiitten ilemization of the
entire amount you must pay. You may not have the pay the entire unpaid portion of your account, even
though full payment was demanded, but you must pay all amounts in default at the time payment is made.
However, you and your beneficiary or mortgagee may mutually agree in writing prior to the time the notice
of sale Is posted (which may not be earlier than the three-month period stated above) to, among other
things, (1) provide additional time In which to cure the default by transfer of the property or otherwise; or
(2) establish a schedule o payments In order 1o cure your default; or both (1) and (2).

Foliowing the explration of the time period referred to in the first paragraph of this notice, uniess the
obligation being foreclosed upon or a separate wrltten agreement between you and your creditor permits a
longer perlod, you have only the Isgal right to stop the sale of your property by paying the entire amount
demandad by your creditor,

To find out the amount you must pay, or arrange for payment to stop the foreclosure, or If your
property Is in foreclosure for any other reason, contact:

Wiishire Credit Carporation
C/0 Quality Loan Service Corp.
319 Elm Street, 2nd Floor

San Dlego, CA 82101
619-845-7711

Doc 2810-1 Filed 11/12/13 Entered 11/12/13 13:03:36
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SEP-14-2006 B4:32P FROM: : T0: 2068404 P.22

TS No.: CA-06-62211-DL
Loan No.: 1652084
Notice of Default and Elsction To Sell Under Deed of Trust

if you have any questions, you should contact a lawyer or the governmental agency which may
have insured your oan. Notwithstanding the fact that your pro?eny is In foreciosure, you may offer your
property for sale provided the sale Is concluded prior to ma conglusion of the foreciosure.

ze(l:n_'e'i!(\)bﬁ’. YOU MAY LOSE LEGAL RIGHTS IF YOU DO NOT TAKE PROMPT

_NOTICE IS HEREBY GIVEN: That the undersigned is either the original trustes, the duly appointed
substituted trustee, or acting as agent for the trustee or beneficiary under a Deed of Trust dated
7/20/2005, executed by LESLIE BENNETT AND PAUL DANIEL BENNETT, WIFE AND HUSBAND AS
JOINT TENANTS, as Trustor, to secure cerain obligations In tavor of “MERS" IS MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS, INC AS NOMINEE FOR PEOPLE'S CHOICE HOME LOAN,
INC., A WYOMING CORPORATION, as beneficiary, recorded 7/26/2005, as Instrument No. 2005-
000575540, in Book XXX, Page XXX of Officlal Records in the Ofiice of the Recorder of ORANGE
Gounty, California describing land therein: as more fully described in sald Deed of Trust.

Said obligations including 1 NOTE(‘S) FOR THE ORIGINAL sum of $695,000.00, that the beneficial

Interest under such Deed of Trust and the obligations secured thereby are presenﬂ){ held by the

undersigned; that a breach of, and default in, the obligations for which such Deed of Trust is securlty has
occurred in that payment has not been made of;

instaliment of prtncgpal and interest plus impounds and / or advances which became due on 4/1/2006 plus
amounts that are due or may become due for the following: late charges, definquent properly laxes,
insurance premiums, advances made on senlor liens, taxes and/or insurance, trustees fees, and any
attorney fees and court costs arising from or assoclated with beneficiaries effort to protect and preserve its
security must be cured as a condition of reinstatement.

That by reagson thereof, the sgesant beneficiary under such deed of trust, has executed and
delivered to sald duly appointed Trusies, a written Declaration of Default and Demand for same, and has
deposited with said duly pinted Trustee, such desed of trust and all documents evidencing obligalions
secured thereby, and has declared and doss heragx declare all sums secured thereby mmadialeislyydue
and payable and has elacled and does hereby elgct to cause the trust property to be 'sold to satisty the
obligations secured thereby.

Dated: 7/26/2006 Quality Loan Service Cog)., AS AGENT FOR BENEFICIARY
BY: Fldelity National Title CA [l

é Gary Tratford K

If you have previously been discharged through bankrupicy, you maj have been released of personal liability for this
loan in which casc this letter is intended to exercise the note holder's rights against the real property only.

THIS OFFICE IS ATTEMPTING TO COLLECT A DEBT AND ANY INFORMATION OBTAINED WILL
BE USED FOR THAT PURPOSE.

As required by law, you are hercby notified that a ncgative credit report reflecting on your credit record may be
submitted to & credit report agency if you fail wo fulfill the terms of your credit obligations.
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n7/15/28P5 15:24 9496880116 lEZ% g PaGE  $3/14

Uniform Residential Loan Application

This apphization is desiynsd to be completed by the applicant(s) with the Laader's sssistarcs. Applicants shewdd compiele tis farm &s "Botrowar” or “Co-Bormower”, us
applicabla. Co-Bomowet information must aiso be providad (ard the appropriata box chetkad) when [ the incams or asaats of e person other tan the "Bormwer”
{including the Borowar's spouna) wit be used 88 @ basis for foan qualification or [ the income or assets of the Bomowsrs spauge Wil nat b4 usad 85 a basis for lan
quaification, tut his or her liatillties muzl ba considared bacause the Barmower resides it a community praperty state, the necurlly propedly i focited in 8 sommunity
prnpmy state, of the Borrower is mlying o ather pmpodv iocated In & cammunity pmpeﬂy siata 53 & basis for napsvment of tha loar,

Mnﬂum I:lvA {i‘]commml C.‘Jcmsn m
Applied for: [ FHA Dlusoarum (e

Amaunt

(explainy:

Tintarest Rate No. T Morths — lamontieation []Fued Rate Eo&m
type)-

% !GM!GD

s"bbci'Pmpartdemss(mm AT S e ' e N0 of Units

107 AVENIDA SAN DIMAS, San Clvmants, CA 82572 Courty; Orange 1
rgal Déadnpim 4t Subjact Proparty (attach daannp’tm If necaszary) Year Bulf
1953
Pumptie of l.oan [JPurthesa [ ] Constrietion Ll other texplatny: Propatty will be;
Refinance  [] Coretruation-Pemenens V] Primary Rasidence {1 Seaondary Residonts [ iavastmen
Complets this line if construction or construction-pannanant Ioan.
A mmL:d Origingl Cast Amount Existing Liens (8) Prosant vaive of ot |(m Cost of Improvemants [ Toia! (ash)
i
$ K $ Is ]
Complete this ifna if this is a refinarice ioan.
X::{. red Origina Cost Amourt Bxisting Lisng PUIpDSE of Refiarics Dimeribe improvevents [_lmade [Tliabe mate
1983 S 157,500 $ 598,000 i Cash-OuyDabt Cansolidation Cost: §
Title Wil be hold in what Hems(s)  PAUL BENNETT Manner In which Titla wiil ba held Eatats will be held In:
LESUIE BENNETT . To he deformined In escrow V] Fon Sirmple
Seurce of Down Paymant, Settiement Charges ardiar Suberéinate Finencing (akpiain) Legmshod
. {show asgiriion dats)

Borrowers Name (Inciude Ir. of or ﬂnplubla. e e Borowar’s Nams (nciude Jr. o Sr. i appicable)
LESLIE BENNETY PAUL BENNEYT
Social Sevurty Number|Home Phane (s, ared code) | DOB (MWDOAYYY 1118, Sehion|Social Becurty NumBETHams Fhoms (vd. s £ooe) | D08 (MDD Y 3 Yre. School
§59.02-1076 949.-486-5550 l 05/20/1849 18 §70.88-8333 949-492-7888 OE/Z011853 14
varied L Junmarned grause singlo, }Dwﬁndm! (not llsted by Co-Borowon [V marded | Unrnerded (Insiude sinale, |O8pendents (nof liated by Bortuwet)
Cleeparmed  divoreed, witawed) ino. 0 J sges O Separgied  dvarced, widswad) l"°’ l’s”
Present Addrass (strast, city, atate, ZIP) WIoan [JRent _ 12 Na Yo Present Addrass (stwest, city. staww, ZiF)  [¥iOwn LIRsat Na. Yra.
107 AVENIDA SAN DIMAS 107 AVENIDA SAN DIMAS
580 Glemants, CA 92872 : 2an Clamants, CA 92672
Maiting Addreas, if different from Pregent Address Maling Adoress, If SHferent from Prezant Addrase

#f rasiding at present sddress for fess then two years, cemplete the foliowing:
Foarmar Addrass (straat, diy, state, ZIF) L 1Cwn __JRent No_ Yrs, |Former Aodrage (straet, city, waie, 2P DOwn I TRent

No. Yrs.

L i8ait gm,k, /od Yts. on i job " Nama Addrens oi rnoloyer @sgu Enplaygd. . on thu! b

oy e YT

{20 yr(s) D mth{s 30 yr{z) 0 mth(s)
COSTA VERDE ENTERPRISER INC yrEl OmE | o ogTa vERDE ENTERPRISES ING 'Wpéﬁﬂ‘(ﬂ?
107 AVENEDA SAN DIMAS I e anon| 107 AVENEDA SAN DIMAS e of work/profassion
San Clemants, CA 92572 29 San Clements, CA 92872 10
Posltion/TlaTyps of Businsas Business Phone (nd. area code) | Poation/TitieType of Business Busingss Phona (Incl. area cods)
OFFICERIOWNER A92.788¢ ! OFFICERIOWNER 9494827685
If empicyed in current pasition for less then two years of If currently enipioyed in more than one pesition, complete the foltowfng:
Name & Address of Employer ) seit Emploved |Datas (from-4) TN:ma & Address of Employer ] 8aif Empioyed [Dotes {Fum-fa)
Manghly | . Mopthly Income
SN 58,050
Pas(ﬂonmt usinBss Businese Phane (n&l. area code)  [PomiicriTHe/Type of Busjness Businesa Phone (indl, sres code)
@ww& Q44 HbbSSST| DWRER | PRESUMQ 49 637 595D
Name & Addrﬁ f Employer ] 8eit Emplayed ’Dalcs {fromn-to} 'Nama & Addrass of Emplsyer [ seM Empioyed lDaies ifrom-t)
EXHIBIT A T

Page 51



Case 2:12-bk-15811-RK Doc 2810-1 Filed 11/12/13 Entered 11/12/13 13:03:36
Desc Exhibit A Page 34 of 77

EXHIBIT 3

EXAIBITA
Page 52



Case 2:12-bk-15811-RK Doc 2810-1 Filed 11/12/13 Entered 11/12/13 13:03:36
. Desc Exhibit A Page 35 of 77

 Loan Number 10238451
ADJUSTABLE RATE NOTE
(LIBOR Six-Month Index (As Published In The Wall Street Journal)-Rate Caps)
Including Prepayment Penalty

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN MY
INTEREST RATE AND MY MONTHLY PAYMENT. THIS NOTE LIMITS THE
AMOUNT MY ADJUSTABLE INTEREST RATE CAN CHANGE AT ANY ONE TIME
AND THE MAXIMUM RATE | MUST PAY.
07/20/2005 IRVINE CALIFORNIA
[Date} [City] [State)

107 AVENIDA SAN DIMAS, SAN CLEMENTE, CALIFORNIA 92672
[Property Address}

1. BORROWER'S PROMISE TO PAY
In return for a loan that | have received, | promise to paY: U.S. $ 695,000.00 (this amount Is called
"Principal”), plus interest, to the order of Lender. Lender is PEOPLE'S CHOICE HOME LOAN, INC. a
WYOMING CORPORATION.
I will make all payments under this Note in the form of cash, check or money order.

I understand that Lender may transfer this Note. Lender or anyone who takes this Note by transfer and who
is entitled to receive payments under this Note is calied the “Note Holder."

2. INTEREST

Interest will be charged on unpaid brincipal until the full amount of Principal has been paid. | will pay

i'gt?rest at a yearly rate of 8.500% . The interest rate | will pay may change in accordance with Section 4 of this
ote.

The interest rate required by this Section 2 and Section 4 of this Note is the rate | will pay both before and
after any default described in Section 7(B) of this Note.

3. PAYMENTS :
{A) Time and Place of Payments
| will pay principal and interest by making a payment every month.

| will make my monthly ﬁayments on the 1st day of each month beginning on September 1, 2005. | will make
these payments every month until | have paid all of the principal and interest and any other charges described
below that | may owe under this Note. Each monthly payment will be applied as of its scheduled due date and will
be applied to interest before Princiral. If, on August 1, §035, | still owe amounts under this Note, | will pay those
amounts in full on that date, which is called the “Maturity Date.”

| will make my monthly payments at P.O. Box 52678, lrvine, CA 92619 or at a different placé if required by
the Note Holder.

(B) Amount of My Initial Monthly Payments

Each of my initial monthly payments will be in the amount of U.S. $ 5,343.95 . This amount may change.

(C) Monthly Payment Changes

Changes in my monthly payment will reflect changes in the unpaid principal of my loan and in the interest
rate that | must pay. The Note Holder will determine my new interest rate and the changed amount of my
monthly payment in accordance with Section 4 of this Note.

4, INTEREST RATE AND MONTHLY PAYMENT CHANGES
(A) Change Date(s)

The Interest rate | will pay may char&ge on the 1st day of August, 2007 and every 6th month(s) thereafter.
Each date on which my interest rate could change Is calied a “Change Date."

adinatel  ammarma Paae 1 of 4 iniftale.
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(B) The Index

Beginning with the first Change Date, my interest rate will be based on an Index. The "Index" Is the average
of interbank offered rates for six month U.S. dollar-denominated deposits in the London market ("LIBOR"), as
published in the Wall Street Journal. The most recent Index figure available as of the date 45 days before each
Change Date is called the "Current Index."

If the Index is no longer available, the Note Holder will choose a new index that is based upon comparable
information. The Note Holder will give me notice of this choice.

(C) Calculation of Changes

Before each Change Date, the Note Holder will calculate my new interest rate by adding five and
three-quarters percentage points { 5.750% ) to the Current Index. The Note Holder will then round the result of
this addition to the nearest one-eighth of one percentage point (0.125%). Subject to the limits stated in Section
4(D) below, this rounded amount will be my new interest rate until the next Change Date.

The Note Holder will then determine the amount of the monthly payment that would be sufficient to repay the
unpaid principal that | am expected to owe at the Change Date in full on the Maturity Date at my new interest rate
in substantially equal payments. The result of this calculation will be the new amount of my monthly payment.

(D) Limits on Interest Rate Changes

The interest rate | am required to pay at the first Change Date will not be greater than 11.500% or less than
8.500 %. Thereafter, my interest rate will never be increased or decreased on any single Change Date by more
than one percentage point(s) { 1.000% ) from the rate of interest | have been paying for the preceding 6 months.

8.50 hﬂIZ interest rate will never be greater than 14.5600%. My interest rate will never be less than
.500%.

(E) Effective Date of Changes

My new interest rate will become effective on each Chan%e Date. | will pay the amount of my new monthly

payment beginning on the first monthly payment date after the Change Date until the amount of my monthly
payment changes again.

(F) Notice of Changes

The Note Holder will deliver or mail to me a notice of any changes in my interest rate and the amount of my
monthly payment before the effective date of any change. The notice will include information required by law to be

given to me and also the titie and telephone number of a person who will answer any question | may have
regarding the notice.

5. BORROWER'S RIGHT TO PREPAY

| have the right to make payments of Principal at any time before they are due. A payment of Principal only
before it is due is known as a “Prepayment.” When | make a Prepayment, | will tell the Note Holder in writing that |

am doing so. { may not designate a payment as a Prepayment If | have not made all the monthly payments then
due under this Note.

The Note Holder will use my Prepayment to reduce the amount of Principal that | owe under this Note.
However, the Note Holder mag apply my Prepayment to any accrued and unpaid interest on the Prepayment
amount before applying my Prepayment to reduce the Principal amount of this Note. If | make a partial
Prepayment, there will be no changes in the due dates of my monthly payments unless the Note Holder agrees in
writing to those changes. My partial Prepayment may reduce the amount of my monthly Fayments after the first

Change Date following my partial Prepayment. However, any reduction due to my partial prepayment may be
offset by an increase in the Interest rate.

If within Twenty-four (24) months from the date of execution of the Security Instrument, | make full
Prepayment or partial Prepayment, and the total of such Prepayment(s) in any 12-month period exceeds twen
percent (20%) of the original Principal amount of the loan, | will pay a Prepayment charge in an amount equal to
months' advance interest on the amount by which the total of my Prepayment(s) within that 12-month period
exceeds twenty percent (20%) of the original Principal amount of the loan.

adjnote2  08/26/01 Page 2 of 4 Inktlals;
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6. LOAN CHARGES

. It alaw, which applies to this loan and which sets maximum loan char%es, is finally interpreted so that the
interest or other loan charges collected or to be collected in connection with this loan exceed the permitted limits,
then: (a) any such loan charge shall be reduced bn the amount necessag' to reduce the charge to the permitted
limit; and (b{any sums already collected from me that exceeded permitted limits will be refunded to me. The Note
Holder may choose to make this refund by reducing the Principal | owe under this Note or by making a direct
payment to me. if a refund reduces Principal, the reduction will be treated as a partial Prepayment.

7. BORROWER'S FAILURE TO PAY AS REQUIRED
(A) Late Charges for Overdue Payments

If the Note Holder has not received the full amount of any monthly payment by the end of 15 talendar days
after the date it is due, | will pay a late charge to the Note Holder. The amount of the charge will be 5.000% of my
overdue payment of principal and interest. | will pay this late charge promptly but only once on each late payment.

{B) Default

If | do not pay the full amount of each monthly payment on the date it is due, 1 will be in default.
(C) Notice of Default

If | am in default, the Note Holder may send me a written notice telling me that if | do not pay the overdue
amount by a certain date, the Note Holder may require me to pay immediately the full amount of Principal that has
not been paid and all the interest that | owe on that amount. That date must be at least 30 days after the date on
which the notice is mailed to me or delivered by other means.

(D) No Waiver By Note Holder

Even if, at a time when | am in default, the Note Holder does not require me to pay immediately in full as
described above, the Note Holder will still have the right to do so if | am in default at a later time.

(E) Payment of Note Holder's Costs and Expenses

If the Note Holder has required me to pay immediately in full as described above, the Note Holder will have
the right to be pald back by me for all of its costs and expenses in enforcing this Note to the extent not prohibited
by applicable law. Those expenses include, for example, reasonable attorneys’ fees.

Unless applicable law requires a different method, any notice that must be given to me under this Note will
be given by delivering it or by mailing it by first class mail to me at the Property Address above or at a different
address if I give the Note Holder a notice of my different address.

8. GIVING OF NOTICES

Unless the Note Holder requires a different method, any notice that must be given to the Note Holder under
this Note will be given by maIIin? it by first class mail to the Note Holder at the address stated in Section 3(A)
above or at a different address if | am given a notice of that different address.

9. OBLIGATIONS OF PERSONS UNDER THIS NOTE

If more than one person signs this Note, each person is fully and personally obligated to keep all of the
promises made in this Note, including the promise to pay the full amount owed. Any person who is a guarantor,
surety or endorser of this Note ig also obligated to do these thln?s. Anxlperson who takes over these obligations,
including the obligations of a guarantor. surety or endorser of this Note, is also obligated to keep all of the

romises made in this Note. The Note Holder ma:{1 enforce its rights under this Note against each person

ndividually or against all of us together. This means that any one of us may be required to pay all of the amounts
owed under this Note.

10. WAIVERS

| and any other person who has obligations under this Note waive the rights of Presentment and Notice of
Dishonor. “Presentment” means the right to require the Note Holder to demand payment of amounts due. “Notice

of Dishonor® means the right to require the Note Holder to give notice to other persons that amounts
due have not been paid. :
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11. UNIFORM SECURED NOTE

This Note is a uniform instrument with limited variations in some jurisdictions. In addition to the protections
given to the Note Holder under this Note, a Morigage, Deed of Trust, or Security Deed (the “Security Instrument”),
dated the same date as this Note, protects the Note Holder from possible losses that might result if | do not keep
the promises that | make in this Note. That Security Instrument describes how and under what conditions | may

be required to make immediate payment in full of all amounts | owe under this Note. Some of those conditions
read as follows:

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is not a
natural person and a beneficial interest in Borrower is sold or transferred) without Lender’s prior written consent,
Lender maY require immediate payment in full of all sums secured b{) his Security Instrument. However, this
option shall not be exercised by Lender if such exercise is prohibited by Applicable Law. Lender aiso shall not
exercise this option if: (a) Borrower causes to be submitted to Lender information required by Lender to evaluate
the intended transferee as if a new loan were being made to the transferee; and (b} Lender reasonably
determines that Lender's security will not be impaired by the loan assumption and that the risk of a breach of any
covenant or agreement in this Security Instrument is acceptable to Lender.

To the extent permitted by Applicable Law, Lender may charge a reasonable fee as a condition to Lender's
consent to the loan assumgﬂon. Lender also may require the transferee to sign an assumption agreement that is
acceptable to Lender and that obligates the transferee to keep all the promises and agreements made in the Note
and in this Security Instrument. Borrower will continue to be obligated under the Note and this Security Instrument
unless Lender releases Borrower in writing.

If Lender exercises the option to require immediate payment in full, Lender shall give Borrower notice of
acceleration. The notice shall provide a period of not less than 30 days from the date the notice is given in
accordance with Section 15 within which Borrower must pay all sums secured by this Security instrument. If
Borrower fails to pay these sums prior to the expiration of this period, Lender may invoke any remedies permitted
by this Security Instrument without further notice or demand on Borrower.

WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSIGNED.

(Seat) (Seal)
LESLIE BENNETT -Borrower PAUL DANIEL BENNETT -Borrower
(Seal) (Seal)
-Borrower -Borrower
(Seal) (Seal)
-Borrower ’ -Borrower
(Seal) (Seal)
-Borrower -Borrower

[Sign Original Only)
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Recording Requested By:

PEOPLE'S CHOICE HOME LOAN,
INC.

Return To:

People's Choice Home Loan.
Inec.

7515 IRVINE CENTER DR.,
IRVINE, CA . 92618

Prepared By:

People's Choice Home Loan,
Inc. 7515 Irvine Center
Drive, Irvine, CA 92618

{Space Above This Line For Recording Data}

DEED OF TRUST

MIN100273900102384517

DEFINITIONS
Words used in multiple sections of this document are defined below and other words are defined in

Sections 3, 11, 13, 18, 20 and 21. Certain rules regarding the usage of words used in this document are
also provided in Section 16.

(A) "Security Instrument" means this document, which is dated July 20, 2005
together with all Riders to this document, .

(B) "Borrower' is LESLIE BENNETT AND PAUL DANIEL BENNETT, WIFE AND HUSBAND AS
JOINT TENANTS

Borrower's address is 107 AVENIDA SAN DIMAS, SAN CLEMENTE + CA

92672 . Borrower is the trustor under this Security Instrument.
(C) "Lender" is PEOPLE'S CHOICE HOME LOAN, INC., a WYOMING CORPORATION

Lender isa CORPORATION
organized and existing under the laws of WYOMING

10238451
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Lender's address is 7515 IRVINE CENTER DR., IRVINE, CA 92618

(D) "Trustee"is F,C.1., A California Corporation, 8101 Kaiser Blvd., Suite

#360 Anaheim Hi1ls, CA 92808

(E) "MERS" is Mortgage Electronic Registration Systems, Inc. MERS is a separate corporation that is

acting solely as a nominee for Lender and Lender's successors and assigns. MERS is the beneficiary

under this Security Instrument. MERS is organized and existing under the laws of Delaware, and has an

address and telephone number of P,O. Box 2026, Flint, MI 48501-2026, tel. (888) 679-MERS.

(F) "Note'" means the promissory note signed by Borrower and dated July 20, 2005

The Note states that Borrower owes Lender SIX HUNDRED NINETY-FIVE THOUSAND AND 00/100
Dollars

(U.S. $695,000.00 ) plus interest. Borrower has promised to pay this debt in regular Periodic

Payments and to pay the debt in full not later than August 1, 2035

(G) "Property" means the property that is described below under the heading "Transfer of Rights in the

Property."

(H) "Loan" means the debt evidenced by the Note, plus mtcrest any prepayment charges and late charges

due under the Note, and all sums due under this Security Instrument, plus interest.

(D '"Riders" means all Riders to this Security Instrument that are executed by Borrower. The following

Riders are to be executed by Borrower [check box as applicable]:

[X] Adjustable Rate Rider [_] Condominium Rider (] Second Home Rider
Balloon Rider Planned Unit Development Rider 114 Family Rider
VA Rider Biweekly Payment Rider £ Other(s) [specify)

(J) "Applicable Law" means all controlling applicable federal, state and local statutes, regulations,

ordinances and administrative rules and orders (that have the effect of law) as well as all applicable final,

non-appealable judicial opinions.

(K) "Community Association Dues, Fees, and Assessments" means all dues, fees, assessments and other

charges that are imposed on Borrower or the Property by a condominium association, homeowners

association or similar organization.

(L) "Electronic Funds Transfer'" means any transfer of funds, other than a transaction originated by

check, draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic

instrument, computer, or magnetic tape so as to order, instruct, or authorize a financial institution to debit

or credit an account. Such term includes, but is not limited to, point-of-sale transfers, automated teller

machine transactions, transfers initiated by telephone, wire transfers, and automated clearinghouse

transfers,

(M) "Escrow Items" means those items that are described in Section 3.

(N) "Miscellaneous Proceeds' means any compensation, settlement, award of damages, or proceeds paid

by any third party (other than insurance proceeds paid under the coverages described in Section 5) for: (i)

damage to, or destruction of, the Property; (ii) condemnation or other taking of all or any part of the
_ Property; (iii) conveyance in lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the

value and/or condition of the Property

(0) "Mortgage Insurance” means insurance protecting Lender against the nonpayment of, or default on,

the Loan.

(P) "Periodic Payment" means the regularly scheduled amount due for (i) principal and interest under the

Note, plus (ii) any amounts under Section 3 of this Security Instrument,

10238451
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(Q) '"RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. Section 2601 et seq.) and its
implementing regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to
time, or any additional or successor legislation or regulation that governs the same subject matter. As used
in this Security Instrument, "RESPA" refers to all requirements and restrictions that are imposed in regard
to a "federally related mortgage loan" even if the Loan does not qualify as a "federally related mortgage
loan" under RESPA. ’

(R) "Successor in Interest of Borrower" means any party that has taken title to the Property, whether or
not that party has assumed Borrower's obligations under the Note and/or this Security Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY

The beneficiary of this Security Instrument is MERS (solely as nominee for Lender and Lender's
successors and assigns) and the successors and assigns of MERS. This Security Instrument
secures to Lender: (i) the repayment of the Loan, and all renewals, extensions and modifications
of the Note; and (ii) the performance of Borrower's covenants and agreements under this
Security Instrument and the Note. For this purpose, Borrower irrevocably grants and conveys to
Trustee, in trust, with power of sale, the following described property located in the

COUNTY of Orange
[Type of Recording Jurisdiction] [Name of Recording Jurisdiction)
SEE LEGAL DESCRIPTION ATTACHED HERETO AND MADE A PART HEREOF AS EXHIBIT

A
(A.P.N. #: 060-091-26)

Parcel ID Number: 060-091-26 which currently has the address of
107 AVENIDA SAN DIMAS [Street]
SAN CLEMENTE [City], California 92672 [Zip Code)

("Property Address"):

TOGETHER WITH all the improvements now or hereafter erected on the property, and all
easements, appurtenances, and fixtures now or hereafter a part of the property. All replacements and
additions shall also be covered by this Security Instrument. All of the foregoing is referred to in this
Security Instrument as the "Property." Borrower understands and agrees that MERS holds only legal title
to the interests granted by Borrower in this Security Instrument, but, if necessary-to comply with law or
custom, MERS (as nominee for Lender and Lender's successors and assigns) has the right: to exercise any
or all of those interests, including, but not limited to, the right to foreclose and sell the Property; and to

take any action required of Lender including, but not limited to, releasing and canceling this Security
Instrument.

BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has
the right to grant and convey the Property and that the Property is unencumbered, except for encumbrances
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of record. Borrower warrants and will defend generally the title to the Property against all claims and
demands, subject to any encumbrances of record.

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform
covenants with limited variations by jurisdiction to constitute a uniform security instrument covering real
property.

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows: .

L Pagment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges.
Borrower shall pay when due the principal of, and interest on, the debt evidenced by the Note and any
prepayment charges and late charges due under the Note. Borrower shall also pay funds for Escrow ltems
pursuant to Section 3. Payments due under the Note and this Security Instrument shall be made in U.S.
currency. However, if any check or other instrument received by Lender as payment under the Note or this
Security Instrument is returned to Lender unpaid, Lender may require that any or all subsequent payments
due under the Note and this Security Instrument be made in one or more of the followin; orms, as
selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer’s check or
cashier's check, provided any such check is drawn upon an institution whose deposits are insured by a
federal agency, instrumentality, or entity; or (d) Electronic Funds Transfer.

Payments are deemed received by Lender when received at the location designated in the Note or at
such other location as may be designated by Lender in accordance with the notice provisions in Section 15,
Lender may return any payment or partial payment if the payment or partial payments are insufficient to
bring the Loan current, iender may accept any payment or partial pah'ment insufficient to bring the Loan
current, without waiver of any rights hereunder o;dprejudice to its rights to refuse such payment or partial
payments in the future, but Lender is not obligated to apply such payments at the time such payments are
accepted. If each Periodic Payment is applied as of its scheduled due date, then Lender need not pay
interest on unapplied funds. Lender may hold such unapplied funds until Borrower makes payment to bring
the Loan current. If Borrower does not do so within a reasonable period of time, Lender shall either apply
such funds or return them to Borrower. If not applied earlier, such funds will be applied to the outstanding
principal balance under the Note immediately prior to foreclosure. No offset or claim which Borrower
might have now or in the future against Lender shall relieve Borrower from making payments due under

the Note and this Security Instrument or performing the covenants and agreements secured by this Security
Instrument.

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all
payments accepted and applied 13' Lender shall be applied in the following order of priority: (a) interest
due under the Note; (b) ringzp due under the Note; (c) amounts due under Section 3. Such payments
shall be applied to each Periodic Payment in the order in which it became due. Any remaining amounts
shall be applied first to late charges, second to any other amounts due under this Security Instrument, and
then to reduce the principal balance of the Note.

If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a
sufficient amount to pay any late charge due, the payment may be applied to the delinquent payment and
the late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received
from Borrower to the repayment of the Periodic Payments if, and to the extent tgat. each payment can be
paid in full. To the extent that any excess exists after the payment is applied to the full payment of one or
more Periodic Payments, such excess may be applied to any late charges due. Voluntary prepayments shall
be applied first to any prepayment charges and then as described in the Note.

Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under
the Note shall not extend or postpone the due date, or change the amount, of the Periodic Payments.

3. Funds for Escrow Items. Borrower shall pﬁ; to Lender on the day Periodic Payments are due
under the Note, until the Note is paid in full, a sum (the "Funds") to provide for ent of amounts due
for: (a) taxes and assessments and other jtems which can attain priority over this Security Instrument as a
lien or encumbrance on the Property; (b) leasehold payments or ground rents on the Property, if any; (c)
premiums for any and all insurance required by Lender under Section 5; and (d) Mortgage Insurance

remiums, if any, or any sums payable by Borrower to Lender in lieu of the payment of Mortgage
nsurance premiums in accordance with the provisions of Section 10. These items are called "Escrow
Items." At origination or at any time during the term of the Loan, Lender may require that Community
Association Dues, Fees, and Assessments, If any, be escrowed by Borrower, and such dues, fees and
assessments shall_\)e an Escrow Item. Borrower shall promptly furnish to Lender all notices of amounts to
be paid under this Section. Borrower shall t_pay Lender the Funds for Escrow Items unless Lender waives
Borrower's obligation to pay the Funds for nnE or all Escrow Items. Lender may waive Borrower's
obligation to pay to Lender Funds for any or all Escrow Items at any time. Any such waiver may only be
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in writing. In the event of such waiver, Borrower shall pay directly, when and where payable, the amounts
due for any Escrow Items for which payment of Funds has been waived by Lender and, if Lender requires,
shall furnish to Lender receipts evidencing such payment within such time period as Lender may require.
Borrower's obligation to make such payments and to provide receipts shall for all purposes be deemed to
be a covenant and agreement contained in this Security Instrument, as the phrase "covenant and agreement"
is used in Section 9. If Borrower is obligated to pay Escrow Items directly, pursuant to a waiver, and
Borrower fails to pay the amount due for an Escrow Item, Lender may exercise its rights under Section 9
and pay such amount and Borrower shall then be obligated under Section 9 to repay to Lender any such
amount. Lender may revoke the waiver as to any or all Escrow Items at any time by a notice given in
accordance with Section 15 and, upon such revocation, Borrower shall pay to Lender all Funds, and in
such amounts, that are then required under this Section 3.

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply
the Funds at the time specified under RESPA, and (b} not to exceed the maximum amount a lender can
require under RESPA. Lender shall estimate the amount of Funds due on the basis of current data and
reasonable estimates of expenditures of future Escrow Items or otherwise in accordance with Applicable
Law,

The Funds shall be held in an institution whose deposits are insured by a federal agency,
instrumentality, or entity (including Lender, if Lender is an institution whose deposits are so insured) or in
any Federal Home Loan Bank. Lender shall apply the Funds to pay the Escrow Items no later than the time
specified under RESPA. Lender shall not charge Borrower for holding and applying the Funds, annually
analyzing the escrow account, or verifying the Escrow Items, unless Lender pays Borrower interest on the
Funds and Applicable Law permits Lender to make such a charge. Unless an agreement is made in writing
or Applicable Law requires interest to be paid on the Funds, Lender shall not be required to pay Borrower
any interest or earnings on the Funds. Borrower and Lender can agree in writing, however, that interest
shall be paid on the Funds. Lender shall give to Borrower, without charge, an annual accounting of the
Funds as required by RESPA.

If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to
Borrower for the excess funds in accordance with RESPA. If there is a shortage of Funds held in escrow,
as defined under RESPA, Lender shall notify Borrower es required by RESPA, and Borrower shall pay to
Lender the amount necessary to make up the shortage in accordance with RESPA, but in no more than 12
monthly payments. If there is a deficiency of Funds held in escrow, as defined under RESPA, Lender shall
notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make
up the deficiency in accordance with RESPA, but in no more than 12 monthly payments.

Upon payment in full of all sums secured by this Security Instrument, Lender shall promptly refund
to Borrower any Funds held by Lender. .

4. Charges; Liens, Borrower shall pay all taxes, assessments, charges, fines, and impositions
attributable to the Property which can attain priority over this Security Instrument, leasehold payments or
ground rents on the Property, if any, and Community Association Dues, Fees, and Assessments, if any. To
the extent that these items are Escrow Items, Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless
Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable
to Lender, but only so long as Borrower is performing such agreement; (b) contests the lien in good faith
by, or defends against enforcement of the lien in, legal proceedings which in Lender's opinion operate to
prevent the enforcement of the lien while those proceedings are pending, but only until such proceedings
are concluded; or (c) secures from the holder of the lien an agreement satisfactory to Lender subordinating
the lien to this Security Instrument. If Lender determines that any part of the Property is subject to a lien
which can attain priority over this Security Instrument, Lender may give Borrower a notice identifying the
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lien. Within 10 days of the date on which that notice is given, Borrower shall satisfy the lien or take one or
more of the actions set forth above in this Section 4.

Lender may require Borrower to pay a one-time charge for a real estate tax verification and/or
reporting service used by Lender in connection with this Loan.

5. Property Insurance, Borrower shall keep the improvements now existing or hereafter erected on
the Property insured against loss by fire, hazards included within the term "extended coverage," and any
other hazards including, but not limited to, earthquakes and floods, for which Lender requires insurance.
This insurance shall be maintained in the amounts (including deductible levels) and for the periods that
Lender requires. What Lender requires pursuant to the preceding sentences can change during the term of
the Loan. The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's
right to disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender may
require Borrower to pay, in connection with this Loan, either: (a) a one-time charge for flood zone
determination, certification and tracking services; or (b) a one-time charge for flood zone determination
and certification services and subsequent charges each time remappings or similar changes occur which
reasonably might affect such determination or certification. Borrower shall also be responsible for the
payment of any fees imposed by the Federal Emergency Management Agency in connection with the
review of any flood zone determination resulting from an objection by Borrower.

If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance
coverage, at Lender's option and Borrower's expense. Lender is under no obligation to purchasé any
particular type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might
not protect Borrower, Borrower's equity in the Property, or the contents of the Property, against any risk,
hazard or liability and might provide greater or lesser coverage than was previously in effect. Borrower
acknowledges that the cost of the insurance coverage so obtained might significantly exceed the cost of
insurance that Borrower could have obtained. Any amounts disbursed by Lender under this Section 5 shall
become additional debt of Borrower secured by this Security Instrument. These amounts shall bear interest
at the Note rate from the date of disbursement and shall be payable, with such interest, upon notice from
Lender to Borrower requesting payment.

All insurance policies required by Lender and renewals of such policies shall be subject to Lender's
right to disapprove such policies, shall include a standard mortgage clause, and shall name Lender as
mortgagee and/or as an additional loss payee and Borrower further agrees to generally assign rights to
insurance proceeds to the holder of the Note up to the amount of the outstanding loan balance. Lender shall
have the right to hold the policies and renewal certificates. If Lender requires, Borrower shall promptly
give to Lender all receipts of paid premiums and renewal notices. If Borrower obtains any form of
insurance coverage, not otherwise required by Lender, for damage to, or destruction of, the Property, such
policy shall include a standard mortgage clause and shall name Lender as mortgagee and/or as an additional
loss payee and Borrower further agrees to generally assign rights to insurance proceeds to the holder of the
Note up to the amount of the outstanding loan balance.

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender
may make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree
in writing, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall
be applied to restoration or repair of the Property, if the restoration or repair is economically feasible and
Lender's security is not lessened. During such repair and restoration period, Lender shall have the right to
hold such insurance proceeds unti] Lender has had an opportunity to inspect such Property to -ensure the
work has been completed to Lender's satisfaction, provided that such inspection shall be undertaken
promptly. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series
of progress payments as the work is completed. Unless an agreement is made in writing or Applicable Law
requires interest to be paid on such insurance proceeds, Lender shall not be required to pay Borrower any
interest or earnings on such proceeds. Fees for public adjusters, or other third parties, retained by
Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of Borrower. If
the restoration or repair is not economically feasible or Lender's security would be lessened, the insurance
proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with
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the excess, if any, paid to Borrower. Such insurance proceeds shall be applied in the order provided for in
Section 2.

If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance
claim and related matters. If Borrower does not respond within 30 days to a notice from Lender that the
insurance carrier has offered to settle a claim, then Lender may negotiate and settle the claim, The 30-day
period will begin when the notice is given. In either event, or if Lender acquires the Property under
Section 22 or otherwise, Borrower hereby assigns to Lender (a) Borrower's rights to any insurance
proceeds in an amount not to exceed the amounts unpaid under the Note or this Security Instrument, and
(b) any other of Borrower's rights (other than the right to any refund of unearned premiums paid by
Borrower) under all insurance policies covering the Property, insofar as such rights are applicable to the
coverage of the Property. Lender may use the insurance proceeds either to repair or restore the Property or
to pay amounts unpaid under the Note or this Security Instrument, whether or not then due.

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal
residence within 60 days after the execution of this Security Instrument and shall continue to occupy the
Property as Borrower's principal residence for at least one year after the date of occupancy, unless Lender
otherwise agrees in writing, which consent shall not be unreasonably withheld, or unless extenuating
circumstances exist which are beyond Borrower's control.

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not
destroy, damage or impair the Property, allow the Property to deteriorate or commit waste on the
Property. Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in
order to prevent the Property from deteriorating or decreasing in value due to its condition. Unless it is
determined pursuant to Section 5 that repair or restoration is not economically feasible, Borrower shall
promptly repair the Property if damaged to avoid further deterioration or damage. If insurance or
condemnation proceeds are paid in connection with damage to, or the taking of, the Property, Borrower
shall be responsible for repairing or restoring the Property only if Lender has released proceeds for such
purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of
progress payments as the work is completed. If the insurance or condemnation proceeds are not sufficient
to repair or restore the Property, Borrower is not relieved of Borrower's obligation for the completion of
such repair or restoration.

Lender or its agent may make reasonable entries upon and inspections of the Property. If it has
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give
Borrower notice at the time of or prior to such an interior inspection specifying such reasonable cause.

8. Borrower's Loan Application. Borrower shall be in default if, during the Loan application
process, Borrower or any persons or entities acting at the direction of Borrower or with Borrower's
knowledge or consent gave materially false, misleading, or inaccurate information or statements to Lender
(or failed to provide Lender with material information) in connection with the Loan. Material
representations include, -but are not limited to, representations concerning Borrower's occupancy of the
Property as Borrower's principal residence.

9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument. If
(a) Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there
is a legal proceeding that might significantly affect Lender's interest in the Property and/or rights under
this Security Instrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for
enforcement of a lien which may attain priority over this Security Instrument .or to enforce laws or
regulations), or (c) Borrower has abandoned the Property, then Lender may do and pay for whatever is
reasonable or appropriate to protect Lender's interest in the Property and rights under this Security
Instrument, including protecting and/or assessing the value of the Property, and securing and/or repairing
the Property. Lender's actions can include, but are not limited to: () paying any sums secured by a lien
which has priority over this Security Instrument; (b) appearing in court; and (c) paying reasonable
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attorneys' fees to protect its interest in the Property and/or rights under this Security Instrument, including
its secured position in a bankruptcy proceeding. Securing the Property includes, but is not limited to,
entering the Property to make repairs, change locks, replace or board up doors and windows, drain water
from pipes, eliminate building or other code violations or dangerous conditions, and have utilities turned
on or off, Although Lender may take action under this Section 9, Lender does not have to do so and is not
under any duty or obligation to do so. It is agreed that Lender incurs no liability for not taking any or all
actions authorized under this Section 9.

Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower
secured by this Security Instrument. These amounts shall bear interest at the Note rate from the date of
disbursement and shall be payable, with such interest, upon notice from Lender to Borrower requesting

ent.

If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the
lease. If Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge unless
Lender agrees to the merger in writing.

10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan,
Borrower shall pay the premiums required to maintain the Mortgage Insurance in effect. If, for any reason,
the Mortgage Insurance coverage required by Lender ceases to be available from the mortgage insurer that
previously provided such insurance and Borrower was required to make separately designated payments
toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to obtain
coverage substantially equivalent to the Mortgage Insurance previously in effect, at a cost substantially
equivalent to the cost to Borrower of the Mortgage Insurance previously in effect, from an alternate
mortgage insurer selected by Lender. If substantially equivalent Mortgage Insurance coverage is not
available, Borrower shall continue to pay to Lender the amount of the separately designated payments that
were due when the insurance coverage ceased to be in effect. Lender will accept, use and retain these
payments as a non-refundable loss reserve in lieu of Mortgage Insurance. Such loss reserve shall be
non-refundable, notwithstanding the fact that the Loan is ultimately paid in full, and Lender shall not be
required to pay Borrower any interest or earnings on such loss reserve. Lender can no longer require loss
reserve payments if Mortgage Insurance coverage (in the amount and for the period that Lender requires)
provided by an insurer selected by Lender again becomes available, is obtained, and Lender requires
separately designated payments toward the premiums for Mortgage Insurance. If Lender required Mortgage
Insurance as a condition of making the Loan and Borrower was required to make separately designated
payments toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to
maintain Mortgage Insurance in effect, or to provide a non-refundable loss reserve, until Lender's
requirement for Mortgage Insurancs ends in accordance with any written agreement between Borrower and
Lender providing for such termination or until termination is required by Applicable Law. Nothing in this
Section 10 affects Borrower's obligation to pay interest at the rate provided in the Note.

Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it
may incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage
Insurance.

Mortgage insurers evaluate their total risk on all such insurance in force from time to time, and may
enter into agreements with other parties that share or modify their risk, or reduce losses. These agreements
are on terms and conditions that are satisfactory to the mortgage insurer and the other party (or parties) to
these agreements. These agreements may require the mortgage insurer to make payments using any source
of funds that the mortgage insurer may have available (which may include funds obtained from Mortgage
Insurance premiums), v

As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer,
any other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that
derive from (or might be characterized as) a portion of Borrower's payments for Mortgage Insurance, in
exchange for sharing or modifying the mortgage insurer's risk, or reducing losses. If such agreement
provides that an affiliate of Lender takes a share of the insurer's risk in exchange for a share of the
premiums paid to the insurer, the arrangement is often termed "captive reinsurance.” Further:

(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for
Mortgage Insurance, or any other terms of the Loan. Such agreements will not increase the amount
Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any refund.
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(b) Any such agreements will not affect the rights Borrower has - if any - with respect to the
Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law. These rights
may include the right to receive certain disclosures, to request and obtain cancellation of the
Mortgage Insurance, to have the Mortgage Insurance terminated automatically, and/or to receive a
refund of any Mortgage Insurance premiums that were unearned at the time of such cancellation or
termination. - -

11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are hereby
assigned to and shall be paid to Lender.

If the Property is darnaged, such Miscellaneous Proceeds shall be applied to restoration or repair of
the Property, if the restoration or repair is economically feasible and Lender's security is not lessened.
During such repair and restoration period, Lender shall have the right to hold such Miscellaneous Proceeds
until Lender has had an opportunity to inspect such Property to ensure the work has been completed to
Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender may pay for the
repairs and restoration in a single disbursement or in a series of progress payments as the work is
completed. Unless an agreement is made in writing or Applicable Law requires interest to be paid on such
Miscellaneous Proceeds, Lender shall not be required to pay Borrower any interest or earnings on such
Miscellaneous Proceeds. If the restoration or repair is not economically feasible or Lender's security would
be lessened, the Miscellaneous Proceeds shall be applied to the sums secured by this Security Instrument,
whether or not then due, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be
applied in the order provided for in Section 2.

In the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous
Proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with
the excess, if any, paid to Borrower.

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is equal to or
greater than the amount of the sums secured by this Security Instrument immediately before the partial
taking, destruction, or loss in value, unless Borrower and Lender otherwise agree in writing, the sums
secured by this Security Instrument shall be reduced by the amount of the Miscellaneous Proceeds
multiplied by the following fraction: (a) the total amount of the sums secured immediately before the
partial taking, destruction, or loss in value divided by (b) the fair market value of the Property
immediately before the partial taking, destruction, or loss in value. Any balance shall be paid to Borrower.

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is less than the
amount of the sums secured immediately before the partial taking, destruction, or loss in value, unless
Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds shall be applied to the sums
secured by this Security Instrument whether or not the sums are then due.

If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the
Opposing Party (as defined in the next sentence) offers to make an award to settle a claim for damages,
Borrower fails to respond to Lender within 30 days after the date the notice is given, Lender is authorized
to collect and apply the Miscellaneous Proceeds either to restoration or repair of the Property or to the
sums secured by this Security Instrument, whether or not then due. "Opposing Party" means the third party
that owes Borrower Miscellaneous Proceeds or the party against whom Borrower has a right of action in
regard to Miscellaneous Proceeds.

Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in
Lender's judgment, could result in forfeiture of the Property or other material impairment of Lender's
interest in the Property or rights under this Security Instrument. Borrower can cure such a default and, if
acceleration has occurred, reinstate as provided in Section 19, by causing the action or proceeding to be
dismissed with a ruling that, in Lender's judgment, precludes forfeiture of the Property or other material
impairment of Lender's interest in the Property or rights under this Security Instrument. The proceeds of
any award or claim for damages that are attributable to the impairment of Lender's interest in the Property
are hereb assiglned and shall be paid to Lender.

All ‘Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be
applied in the order provided for in Section 2.

12. Borrower Not Released; Forbearance By Lender Not a Waiver, Extension of the time for
payment or modification of amortization of the sums secured by this Security Instrument granted by Lender
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to Borrower or any Successor in Interest of Borrower shall not operate to release the liability of Borrower
or any Successors in Interest of Borrower. Lender shall not be required to commence proceedings against
any Successor in Interest of Borrower or to refuse to extend time for payment or otherwise modify
amortization of the sums secured by this Security Instrument by reason of any demand made by the original
Borrower or any Successors in Interest of Borrower. Any forbearance by Lender in exercising any right or
remedy including, without limitation, Lender's acceptance of payments from third persons, entities or
Successors in Interest of Borrower or in amounts less than the amount then due, shall not be a waiver of or
preclude the exercise of any right or remedy.

13, Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants
and agrees that Borrower's obligations and liability shall be joint and several. However, any Borrower who
co-signs this Security Instrument but does not execute the Note (a "co-signer"): (a) is co-signing this
Security Instrument only to mortgage, grant and convey the co-signer's interest in the Property under the
terms of this Security Instrument; (b) is not personally obligated to pay the sums secured by this Security
Instrument; and (c) agrees that Lender and any other Borrower can agree to extend, modify, forbear or
make any accommodations with regard to the terms of this Security Instrument or the Note without the
co-signer's consent.

Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes
Borrower's obligations under this Security Instrument in writing, and is approved by Lender, shall obtain
all of Borrower's rights and benefits under this Security Instrument. Borrower shall not be released from
Borrowet's obligations and liability under this Security Instrument unless Lender agrees to such release in
writing. The covenants and agreements of this Security Instrument shall bind (except as provided in
Section 20) and benefit the successors and assigns of Lender.

14. Loan Charges. Lender may charge Borrower fees for services performed in connection with
Borrower's default, for the purpose of protecting Lender's interest in the Property and rights under this
Security Instrument, including, but not limited to, attorneys' fees, property inspection and valuation fees.
In regard to any other fees, the absence of express authority in this Security Instrument to charge a specific
fee to Borrower shall not be construed as a prohibition on the charging of such fee. Lender may not charge
fees that are expressly prohibited by this Security Instrument or by Applicable Law.

If the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so
that the interest or other loan charges collected or to be collected in connection with the Loan exceed the
permitted limits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the
charge to the permitted limit; and (b) any sums already collected from Borrower which exceeded permitted
limits will be refunded to Borrower. Lender may choose to make this refund by reducing the principal
owed under the Note or by making a direct payment to Borrower, If a refund reduces principal, the
reduction will be treated as e partial prepayment without any prepayment charge (whether or not a
prepayment charge is provided for under the Note). Borrower's acceptance of any such refund made by
direct payment to Borrower will constitute a waiver of any right of action Borrower might have arising out
of such overcharge. ) . '

15. Notices. All notices given by Borrower or Lender in connection with this Security Instrument
must be in writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to
have been given to Borrower when mailed by first class mail or when actually delivered to Borrower's
notice address if sent by other means. Notice to any one Borrower shall constitute notice to all Borrowers
unless Applicable Law expressly requires otherwise. The notice address shall be the Property Address
unless Borrower has designated a substitute notice address by notice to Lender. Borrower shall promptly
notify Lender of Borrower's change of address, If Lender specifies a procedure for reporting Borrower's
change of address, then Borrower shall only report a change of address through that specified procedure.
There may be only one designated notice address under this Security Instrument at any one time. Any
notice to Lender shall be given by delivering it or by malling it by first class mail to Lender's address
stated herein unless Lender has designated another address by notice to Borrower. Any notice in
connection with this Security Instrument shall not be deemed to have been given to Lender until actually
received by Lender. If any notice required by this Security Instrument is also required under Applicable

Law, the Applicable Law requirement will satisfy the corresponding requirement under this Security
Instrument.
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16. Governing Law; Severability; Rules of Construction. This Security Instrument shall be
governed by federal law and the law of the jurisdiction in which the Property is located. All rights and
obligations contained in this Security Instrument are subject to any requirements and limitations of
Applicable Law. Applicable Law might explicitly or implicitly allow the parties to agree by contract or it
might be silent, but such silence shall not be construed as a prohibition against agreement by contract. In
the event that any provision or clause of this Security Instrument or the Note conflicts with- Applicable
Law, such conflict shall not affect other provisions of this Security Instrument or the Note which can be
given effect without the conflicting provision.

As used in this Security Instrument: (a) words of the masculine gender shall mean and include
corresponding neuter words or words of the feminine gender; (b) words in the singular shall mean and
include the plural and vice versa; and (c) the word "may" gives sole discretion without any obligation to
take any action.

17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument.

18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18,
"Interest in the Property" means any legal or beneficial interest in the Property, including, but not limited
to, those beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or
escrow nt, the intent of which is the transfer of title by Borrower at & future date to a purchaser.

or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower
is not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior
written consent, Lender may require immediate payment in full of all sums secured by this Security
Instrument. However, this option shall not be exercised by Lender if such exercise is prohibited by
Applicable Law.

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the date the notice is given in accordance with Section 15
within which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay
these sums prior to the expiration of this period, Lender may invoke any remedies permitted by this
Security Instrument without further notice or demand on Borrower.

19. Borrower's Right to Reinstate After Acceleration. If Borrower meets certain conditions,
Borrower shall have the right to have enforcement of this Security Instrument discontinued at any time
prior to the earliest of: (a) five days before sale of the Property pursuant to any power of sale contained in
this Security Instrument; (b) such other period as Applicable Law might specify for the termination of
Borrower's right to reinstate; or (c) entry of a judgment enforcing this Security Instrument. Those
conditions are that Borrower: (a) pays Lender all sums which then would be due under this Security
Instrument end the Note as if no acceleration had occurred; (b) cures any default of any other covenants or
agreements; (c) pays all expenses incurred in enforcing this Security Instrument, including, but not limited
to, reasonable attorneys' fees, property inspection and valuation fees, and other fees incurred for the
purpose of protecting Lender's interest in the Property and rights under this Security Instrument; and (d)
takes such action as Lender may reasonably require to assure that Lender's interest in the Property and
rights under this Security Instrument, and Borrower's obligation to pay the sums secured by this Security
Instrument, shall continue unchanged. Lender may require that Borrower pay such reinstatement sums and
expenses in one or more of the following forms, as selected by Lender: (a) cash; (b) money order; (c)
certified check, bank check, treasurer's check or cashier's check, provided any such check is drawn upon
an institution whose deposits are insured by a federal agency, instrumentality or entity; or (d) Electronic
Funds Transfer. Upon reinstatement by Borrower, this Security Instrument and obligations secured hereby
shall remain fully effective as if no acceleration had occurred. However, this right to reinstate shall not
apply in the case of acceleration under Section 18.

20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest in
the Note (together with this Security Instrument) can be sold one or more times without prior notice to
Borrower. A sale might result in a change in the entity (known as the "Loan Servicer") that collects
Periodic Payments due under the Note and this Security Instrument and performs other mortgage loan
servicing obligations under the Note, this Security Instrument, and Applicable Law. There also might be
one or more changes of the Loan Servicer unrelated to a sale of the Note. If there is a change of the Loan
Servicer, Borrower will be given written notice of the change which will state the name and address of the
new Loan Servicer, the address to which payments should be made and any other information RESPA
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requires in connection with a notice of transfer of servicing. If the Note is sold and thereafter the Loan is
serviced by a Loan Servicer other than the purchaser of the Note, the mortgage loan servicing obligations
to Borrower will remain with the Loan Servicer or be transferred to a successor Loan Servicer and are not
assurned by the Note purchaser unless otherwise provided by the Note purchaser.

Neither Borrower nor Lender may commence, join, or be joined ta any judicial action (as’ either an
individual litigant or the member of a class) that arises from the other party's actions pursuant to this
Security Instrument or that alleges that the other party has breached any provision of, or any duty owed by
reason of, this Security Instrument, until such Borrower or Lender has notified the other party (with such
notice given in compliance with the requirements of Section 15) of such alleged breach and afforded the
other party hereto a reasonable period after the giving of such notice to take corrective action. If
Applicable Law provides a time period which must elapse before certain action can be taken, that time
period will be deemed to be reasonable for purposes of this paragraph. The notice of acceleration and
opportunity to cure given to Borrower pursuant to Section 22 and the notice of acceleration given to
Borrower pursuant 1o Section 18 shall be' deemed to satisfy the notice and opportunity to take corrective
action provisions of this Section 20.

21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances" are those
substances defined as toxic or hazardous substances, poltutants, or wastes by Environmental Law and the
following substances:. gesoline, kerosene, other flammable or toxic petroleum products, toxic pesticides
and herbicides, volatile solvents, materials containing asbestos or formaldehyde, and radioactive materials;
(b) "Environmental Law" means federal laws and laws of the jurisdiction where the Property is located that
relate to health, safety or environmental protection; (c) "Environmental Cleanup" includes any response
action, remedial action, or removal action, as defined in Environmental Law; and (d) an *Environmental
Condition” means a condition that can cause, contribute to, or otherwise trigger an Environmental
Cleanup.

Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do,
nor allow anyone else to do, anything affecting the Property () that is in violation of any Environmental
Law, (b) which creates an Environmental Condition, or (c) which, due to the presence, use, or release of a
Hazardous Substance, creates a condition that adversely affects the value of the Property. The preceding
two sentences shall not apply to the presence, use, or storage on the Property of small quantities of
Hazardous Substances that are generally recognized to be appropriate to normal residential uses and to
maintenance of the Property (including, but not limited to, hazardous substances in consumer products).

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit
or other action by any governmental or regulatory agency or private party involving the Property and any
Hazardous Substance or Environmental Law of which Borrower has actual knowledge, (b) any
Environmental Condition, including but not limited to, any spilling, leaking, discharge, release or threat of
release of any Hazardous Substance, and (c) any condition caused by the presence, use or release of a
Hazardous Substance which adversely affects the value of the Property. If Bortower learns, or is notified
by any governmenta! or regulatory authority, or any private party, that any removal or other remediation
of any Hazardous Substance affecting the Property is necessary, Borrower shall promptly take all necessary
remedial actions in accordance with Environmental Law. Nothing herein shall create any obligation on
Lender for an Environmental Cleanup.
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NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:

22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following
Borrower's breach of any covenant or agreement in this Security Instrument (but mot prior to
acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a)
the default; (b) the action required to cure the defanit; (c) a date, not less than 30 days from the date
the notice is given to Borrower, by which the default must be cured; and (d) that failure to cure the
default on or before the date specified in the notice may result in acceleration of the sums secured by
this Security Instrument and sale of the Property. The notice shall further inform Borrower of the
right to reinstate after acceleration and the right to bring a court action to assert the non-existence of
a default or any other defense of Borrower to acceleration and sale. If the default is not cured on or
before the date specified in the notice, Lender at its option may require immediate payment in full of
all sums secured by this Security Instrument without further demand and may invoke the power of
sale and any other remedies permitted by Applicable Law. Lender shall be entitled to collect all
expenses incurred in pursuing the remedies provided in this Section 22, including, but not limited to,
reasonable attorneys' fees and costs of title evidence.

If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute a written
notice of the occurrence of an event of default and of Lender's election to cause the Property to be
sold. Trustee shall cause this notice to be recorded in each county in which any part of the Property
is located. Lender or Trustee shall mail copies of the notice as prescribed by Applicable Law to
Borrower and to the other persons prescribed by Applicable Law. Trustee shall give public notice of
sale to the persons and in the manner prescribed by Applicable Law, After the time required by
Applicable Law, Trustee, without demand on Borrower, shall sell the Property at public auction to
the highest bidder at the time and place and under the terms designated in the notice of sale in one or
more parcels and in any order Trustee determines. Trustee may postpone sale of all or any parcel of
the Property by public announcement at the time and place of any previously scheduled sale. Lender
or its designee may purchase the Property at any sale,

Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any
covenant or warranty, expressed or implied. The recitals in the Trustee's deed shall be prima facie
evidence of the truth of the statements made therein. Trustee shall apply the proceeds of the sale in
the following order: (a) to all expenses of the sale, including, but not limited to, reasonable Trustee's
and attorneys' fees; (b) to all sums secured by this Security Instrument; and (c) any excess to the
person or persons legally entitled to it. :

23. Reconveyance. Upon payment of all sums secured by this Security Instrument, Lender shall
request Trustee to reconvey the Property and shall surrender this Security Instrument and all notes
evidencing debt secured by this Security Instrument to Trustee. Trustee shall reconvey the Property
without warranty to the person or persons legally entitled to it. Lender may charge such person or persons
a reasonable fee for reconveying the Property, but only if the fee is paid to a third party (such as the
Trustee) for services rendered and the charging of the fee is permitted under Applicable Law. If the fee
charged does not exceed the fee set by Applicable Law, the fee is conclusively presumed to be reasonable.

24, Substitute Trustee, Lender, at its option, may from time to time appoint a successot trustee to
any Trustee appointed hereunder by an instrument executed and acknowledged by Lender and recorded in
the office of the Recorder of the county in which the Property is located. The instrument shall contain the
name of the original Lender, Trustee and Borrower, the book and page where this Security Instrument is
recorded and the name and address of the successor trustee. Without conveyance of the Property, the
successor trustee shall succeed to all the title, powers and duties conferred upon the Trustes herein and by
Applicable Law. This procedure for substitution of trustee shall govern to the exclusion of all other
provisions for substitution, ’

25, Statement of Obligation Fee. Lender may collect a fee not to exceed the maximum amount

permitted by Applicable Law for furnishing the statement of obligation as provided by Section 2943 of the
Civil Code of California.
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this
Security Instrument and in any Rider executed by Borrower and recorded with it.

Witnesses:
(Seal)
LESLIE BENNETT -Borrower
(Seal)
PAUL DANIEL BENNETT -Botrower
(Seal) (Seal)
-Borrower -Borrower
(Seal) (Seal)
-Borrower ~Borrower
(Seal) (Seal)
-Borrower -Borrower
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"

State of California
County of } s

On before me,

personally appeared
LESLIE BENNETT AND PAUL DANIEL BENNETT

, personally known to me

-(or proved to me on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed

to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their

authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s) or the entity
upon behalf of which the person(s) acted, executed the instrument.

WITNESS my hand and official seal.
(Seal)
10238451
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TRUTH-IN-LENDING DISCLOSURE STATEMENT
(THIS IS NEITHER A CONTRACT NOR A COMMITMENT TO LEND)
LENDER OR LENDER'S AGENT:
PEOPLE'S CHOICE HOME LOAN, INC. D Preliminary I}] Final

7515 IRVINE CENTER DR. DATE: 07/20/2005
IRVINE, CA 92618 LOAN NO.: 10238451
BORROWERS:LESLIE BENNETT Type of Loan: Convexrtible ARM

PAUL DANIEL BENNETT

ADDRESS: 107 AVENIDA SAN DIMAS
CITY/STATE/ZIP: SAN CLEMENTE, CA 92672
PROPERTY: 107 AVENIDA SAN DIMAS SAN CLEMENTE, CA 92672

ANNUAL PERCENTAGE
RATE FINANCE CHARGE Amount Financed Total of Payments
The cost of your credit as a yearly The dollar amount the credit The amount of credit The amount you will have paid
rate. will cost you. provided to you or on after you have made all peyments
your behalf. as scheduled,
9.689 % {$ 1,430,931.21 $ 675,849.05 $ 2,106,780.26

= ‘~

DEMAND FEATURE: {I] This loan does not have a Demand Feature. D This loan has a Demand Feature as follows:

VARIABLE RATE FEATURE:
This Loan has a Variable Rate Feature, Variable Rate Disclosures have been provided to you earlier.

SECURITY: You are giving a security interest in the property located at: 107 AVENIDA SAN DIMAS SAN CLEMENTE CA 92672

ASSUMPTION:  Someone buying this property m cannot assume the remaining balance due under original mortgage terms
may assume, subject to lender’s conditions, the remaining balance due under original mortgage terms.

FILING / RECORDING FEES: $100.00

PROPERTY INSURANCE: m Property hazard insurance in the amount of § 695,000.00 with a mortgagee clause to the lender

is a required condition of this loan. Borrower may purchase this insurance from any insurance company acceptable to the lender.

Hazard insurance is m is not available through the lender at an estimated costof $0.00 fora year term,

LATE CHARGES: If your payment is more than 15 days Iate, you will be charged a late chargeof 5.000 % of the
overdue payment.

PREPAYMENT: ifyou pay off your loan early, you
may D will not have to pay a penalty.
E] may m will not be entitled to a refund of part of the finance charge.

See your contract documents for any additional information regarding non-payment, default, required repayment in full before scheduled
date, and pnpawont refunds and penalties.

@ means estima

1/We hereby acknowledge reading and receiving a complete copy of this disclosure.

LESLIE BENNETT BORROWERDATE  PAUL DANIEIL BENNETT BORROWER/DATE
BORROWER/DATE BORROWER/DATE
1344608 (0202) VMP MORTGAGE FORMS - (800)521-7281 Pagetof2
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DEFINITION OF TRUTH-IN-LENDING TERMS

ANNUAL PERCENTAGE RATE

This is not the Note rate for which the borrower applied. The Annual Percentage Rate (APR) is the cost of the loan in percentage
terms taking into account various loan charges of which interest is only one such charge. Other charges which are used in
calculation of the Annual Percentage Rate are Private Mortgage Insurance or FHA Mortgage Insurance Premium (when
applicable) and Prepaid Finance Charges (loan discount, origination fees, prepaid interest and other credit costs). The APR is
calculated by spreading these charges over the life of the loan which results in a rate generally higher than the interest rate shown

on your Mortgage/Deed of Trust Note. If interest was the only Finance Charge, then the interest rate and the Annual Percentage
Rate would be the same.

PREPAID FINANCE CHARGES

Prepaid Finance Charges are certain charges made in connection with the loan and which must be paid upon the close of the loan.
These charges are defined by the Federal Reserve Board in Regulation Z and the charges must be paid by the borrower.
Non-Inclusive examples of such charges are: Loan origination fee, "Points" or Discount, Private Mortgage Insurance or FHA

Mortgage Insurance, Tax Service Fee, Some loan charges are specifically excluded from the Prepaid Finance Charge such as
appraisal fees and credit report fees.

Prepaid Finance Charges are totaled and then subtracted from the Loan Amount (the face amount of the Deed of Trust/Mortgage
Note). The net figure is the Amount Financed as explained below.

FINANCE CHARGE

The amount of interest, prepaid finance charge and certain insurance premiums (if any) which the borrower will be expected to
pay over the life of the loan.

AMOUNT FINANCED

The Amount Financed is the loan amount applied for less the prepaid finance charges. Prepaid finance charges can be found on
the Good Faith Estimate/Settlement Statement (HUD-1 or 1A). For example if the borrower's note is for $100,000 and the
Prepaid Finance Charges total $5,000, the Amount Financed would be $95,000. The Amount Financed is the figure on which the
Annual Percentage Rate is based.

TOTAL OF PAYMENTS

This figure represents the total of all payments made toward principal, interest and mortgage insurance (if applicable).

PAYMENT SCHEDULE

The dollar figures in the Payment Schedule represent principal, interest, plus Private Mortgage Insurance (if applicable). These
figures will not reflect taxes and insurance escrows or any temporary buydown payments contributed by the seller.

et
13148086 (0202) Page2of2
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NOTICE OF RIGHT TO CANCEL

DATE 07/20/2005
LENDER: People's Choice Home Loan, Inc. LOAN NO. 10238451

TYPE Convertible ARM
BORROWERS/OWNERS LESLIE BENNETT & PAUL DANIEL BENNETT

ADDRESS 107 AVENIDA SAN DIMAS
CITY/STATE/ZIP SAN CLEMENTE, CA 92672
PROPERTY 107 AVENIDA SAN DIMAS, SAN CLEMENTE, CALIFORNIA 92672

YOUR RIGHT TO CANCEL

You are entering Into a transaction that will result in a mortgage/lien/security interest on/in your home. You
have a legal right under federal law to cancel this transaction, without cost, within THREE BUSINESS DAYS from
whichever of the following events occurs last:

(1) The date of the transaction, which is ; or
(2) The date you received your Truth in Lending disclosures; or
(3) The date you received this notice of your right to \j.ance!.

If you cancel the transaction, the mortgage/lien/security interest is also cancelled. Within 20 CALENDAR DAYS
after we receive your notice, we must take the steps necessary to reflect the fact that the mortgagesiien/security
interest an/in your home has been cancelled, and we must return to you any money or property you have given to us
or to anyone else in connection with this transaction.

You may keep any maney or property we have given you until we have done the things mentioned above, but
you must then offer to return the money or property. If it is impractical or unfair for you to return the property, you
must offer its reasonable value. You may offer to return the property at your home or at the location of the property.
Money must be returned to the address below. If we do not take possession of the money or property within 20
CALENDAR DAYS of your offer, you may keep it without further obligation.

HOW TO CANCEL

If you decide to cancel this transaction, you may do so by notifying us in writing, at:
People's Choice Home Loan, Inc.
7515 IRVINE CENTER DR., IRVINE, CA 92618
ATTENTION: FUNDING MANAGER
You may use any written statement that is signed and dated by you and states your intention to cancel, or

you may use this notice by dating and signing below. Keep one copy of this notice because it contains important
information about your rights.

If you cancel by mail or telegram, you must send the notice no later than MIDNIGHT of
(or MIDNIGHT of the THIRD BUSINESS DAY following the tatest of the three events listed

above.) If you send or deliver your written notice to cancel some other way, it must be delivered to the above
address no later than that time.

| WiISH TO CANCEL

SIGNATURE DATE

The undersigned each acknowledge receipt of two copies of NOTICE of RIGHT TO CANCEL and one copy of the
Federal Truth in Lending Disclosure Statement.

Each borrow er/ow ner in this transaction has the right to cancel. The exercise of this right by one borrow er/ow ner shall
be effective to all borrowers/owners.

BORROWER/IOWNER LESLIE BENNETT DATE  BORROWER/OWNER PAUL DANIEL BENNETY DATE

BORROWER/OWNER DATE  BORROWER/OWNER DATE

m-“ 0010y VMP MORTGAGE FORMS - (8008217281 12/97
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People's Choice Home Loan, Inc.

INITIAL DISCLOSURE COVER LETTER

Re: LESLIE BENNETT Date:  07/14/2005
PAUL DANIEL BENNETT .
107 AVENIDA SAN DIMAS Loan Number: 10238451
SAN CLEMENTE , CA 92672

Thank you for your recent loan application.

We enclose the following consumer credit disclosures and notices for your credit request:

Truth In Lending Disclosure

Good Faith Estimate

Notice Regarding Required use of Settliement
RESPA Transfer of Servicing Disclosure
Appraisal Disclosure

Fees and Charges for your loan

Privacy Policy

ARM Program Disclosure

Fair Lending Notice

Hazard Insurance Disclosure

CA Consumer Credit Score Disclosure

SOOLONOOR LN

-

In addition, we enclose the HUD Settlement Costs handbook and, if aaplicable, a handbook which
explains the features of your adjustable rate mortgage ( see CHARM Handbook)

These disclosures and notices have been (Prepared based on preliminary information you and your

mortga%e broker (if applicable) have provided to us. We will provide you with final disclosures and notices
prior to loan closing.

Once we have received all required documents and information, we will make a good faith effort to process
your mortgage loan application and to issue a final conditional approval as quickly as possible. Certaln
circll.!mstgances or events unknown to us at this time may cause us delays in processing your mortgage loan
application.

Please Sign the acknowledgment below as well as a copy of the Servicing Disclosure Statement to
evidence that you have received the enclosed disclosures and notices, and return both signed forms to us.
This is neither a contract nor a commitment to lend. Thank you.

ACKNOWLEDGMENT

The undersigned hersby acknowledges recelpt of the disclosures and notices listed above.

LESLIE BENNETT (Date) PAUL DANIEL BENNETT (Date)
. (Date) (Date)
(Date)

PREDISC 070708

EXHIBIT A
Page 79



Case 2:12-bk-15811-RK Doc 2810-1 Filed 11/12/13 Entered 11/12/13 13:03:36
. Desc Exhibit A Page 62 of 77

[THE) 18008 Sky Park Circle, #200

Irvine, CA 92614
SCRU)
O

Phone: (949) 442-0412
Fax: (949) 442-0417

2
&

BORROWER'S ESTIMATED CLOSING COSTS

PROPERTY: 107 Avenida San Dimas DATE: July 20, 2005
San Clemente, CA 92672
CLOSING DATE: July 25, 2005

BORROWER: Leslie Bennett and Paul Danie! Bennett ESCROW NO.: 50014327

. DEBITS CREDITS
FINANCIAL CONSIDERATION
New 1st Trust Deed 695,000.00

PAYOFF CHARGES - LITTON

[Total Payoff $518,000.00) ESTIMATE ONLY!!

Principal Balance 500,000.00
Prepayment Penalty 18,000.00

PAYOFF CHARGES - WASHINGTON MUTUAL
{Total Payoff $96,000.00] ESTIMATE ONLY!!

Principal Balance 96,000.00.
LOAN INFORMATION - People's Choice Home Loan, Inc.

[Charges $18,068.95]

Loan Origination Fee to MC Funding, Inc. 13,900.00
Appraisal Fee POC $350.00 to MC Funding, Inc.

Credit Report to MC Funding, Inc. 18.00
Tax Service to People's Choice Home Loan, Inc. 70.00
Appraisal Review Fee to People's Choice Home Loan, inc. 210.00
Processing Fee to MC Funding, Inc. 695.00
Admin Fee to MC Funding, Inc. 850.00
Application Fee to MC Funding, Inc. 395.00
Yield Spread Premium paid by Lender POC $6,950.00 to MC

Funding, Inc.

Underwriting Fee to People's Choice Home Loan, Inc. 485.00
Funding Fee to People's Choice Home Loan, Inc. 300.00
Flood Determination Fee to People's Choice Home Loan, Inc. 13.00
Interest at $161.8500/day from 07/25/2005 to 08/01/2005 to 1,132.95
People's Choice Home Loan, Inc.

OTHER DEBITS/CREDITS

INSURANCE PREMIUM (EST/IF REQUIRED) for Fire Insurance 600.00
SIGNING FEE for 150.00
TITLE/TAXES/RECORDING CHARGES

ALTA Loan Palicy Fee to Stewart Title of California, Inc. 1,481.20
Policy Endorsements to Stewart Title of California, {nc. 150.00
Recording Grant Deed 25.00
Recording Trust Deed 100.00
Delinquent Taxes 1,270.14
ESCROW CHARGES

Escrow Fee 650.00
Drawing Grant Deed 100.00
Refund 58,404.71
TOTAL $ 695,000.00 $ 695,000.00

THIS IS AN ESTIMATE ONLY AND FIGURES ARE SUBJECT TO CHANGE

Leslie Bennett

Paul Daniel Bennett

EXHIBIT A
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ITEMIZATION OF AMOUNT FINANCED

Loan Number: 10238451 Date: 07/20/2005
Loan Amount$ 695,000.00

Name of Borrower:  LESLIE BENNETT & PAUL DANIEL BENNETT

Address of Borrower: 107 AVENIDA SAN DIMAS, SAN CLEMENTE, CA 92672

Name of Lender:  People's Choice Home Loan, Inc.
Address of Lender: 7515 IRVINE CENTER DR., .IRVINE, CA 92618

Property Address: 107 AVENIDA SAN DIMAS, SAN CLEMENTE, CALIFORNIA 92672

Itemization of Amount Financed of

Amount given to you directly
Amount paid on your account
A h

675,849.05
674,100.05

[ 1]

Prepaid finance charges

Loan discount 0,000 . ) $
Mortgage insurance S
Buydown costs )
Lender's inspection fee $
Amortization schedule fee - $
Administration Fee $

A

lcation Fee — $

" Appraisal Review Fee $

Processing Fee $ 695,00
$ 0.00
Total Prepaid finance charges $ 19150.95

I/We hereby acknowledge receipt of this itemization of amount financed, and authorize direct disbursement as set forth.
BORROWER'S SIGNATURE(SY DATE

/ /
LESLIE BENNETT PAUL DANIEL BENNETT
/ /
@798 p212).02 12192
® VMP MORTGAGE FORMS - (300)821-7291
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Paul Daniel Bennett September 28, 2006
107 Avenida San Dimas
San Clemente, California 92672

CERTIFIED MAIL RETURN RECEIPT # 7006-0100-1987-2040

Wilshire Credit Corp.
ATTN: Legal Department
P.O. Box 7195

Pasadena, California 91109

Re: Loan No. 1652984
Property address: 107 Avenida San Dimas, San Clemente, California 92672

ACTUAL NOTICE TO RESCIND; NOTICE OF DISPUTE;
QUALIFIED WRITTEN REQUEST & REQUEST FOR ACCOUNTING

Dear Legal Department

I hereby give effective notice to rescind and cancel this transaction. Notice to
the Principal is Notice to the Agent and Notice to the Agent is Notice to the
Principal.

I have conducted a reasonable investigation and inquiry into this matter and I
have concluded that the original lender Peoples Choice Home Loan, Inc. failed
to provide all material disclosures correctly made as that term is defined under
15 U.S.C. § 1635(a); Reg. Z §§ 226.23(a)(3) and in a form that [ may keep
pursuant to Reg. Z §§ 226.23(a)(3), and pursuant tol5 U.S.C. § 1602(u). This
transaction has an overstated “amount financed” and an understated “finance
charge” that exceeds tolerance and is subject to the unconditional right to
rescind within three days which has not yet begun to run due to the foregoing
facts. Wilshire Credit Corp. is subject to liability by virtue of an alleged
assignment.

In addition I am unable to identify the true owner of this obligation and I am
aware that Wilshire Credit Corp. is not the holder and owner of the original
promissory note agreement. Clearly the promissory note has been sold and
deposited into a special purpose vehicle pursuant to a structured finance
transaction that subsequently changed the costs and risks associated with this
transaction pursuant to Regulatory Accounting Principles and capital support
requirements.

Your previous correspondence states notice of our rights under 15 U.S.C. §
1692 et seq. (“FDCPA”) and this notice is sufficient to inform you that your
claim is disputed. Please cease and desist collection and invalidate the
security instrument, show evidence thereof, and verify under oath that this
claim is valid, free from any claims and defenses including but not limited to:
claims in recoupment and set-off under 15 U.S.C. 8§ 1601 et seq. (“TILA”), and
Regulation Z (“Reg. Z”) 12 C.F.R. §§ 226.1 et. seq., the Real Estate Settlement
1
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Procedures Act (“RESPA”) under 12 U.S.C. § 2601 et seq.,, fraud in the
inducement for a yield spread premium paid outside of closing, breach of
fiduciary duty,

Further, this notice is based on the amount alleged due and owing in regard to
the above stated account number and property description. Based upon the
records I have, I am extremely confused and unsure as to who the current Note
holder is or whether Wilshire Credit Corp. is a real party in interest at all. I
have no authenticated documentary evidence that proves whether you provided
any consideration set forth in the original promissory note agreement or
Wilshire Credit Corp. has any right of attachment under California Statutes.

Since you are not the current holder of the original promissory note and
mortgage with my bona fide signature related to this transaction and account,
please provide the name and address of said holder pursuant to 15 U.S.C. §
1641(f)(2) and describe your relationship to this entity.

Therefore, please treat this notice as an additional qualified written request as
that term is defined pursuant to 12 U.S.C. § 2605(¢)(1)(B) and a request for
accounting pursuant to Revised Article 9; Uniform Commercial Code § 9-210 et
seq.

Specifically you are hereby requested to produce:

1) For each payment received prior to initiation of any non-judicial foreclosure
proceeding, a complete payment history, including but not limited to the dates
and amounts of all the payments that have been made on the alleged loan to
date, how the payment was applied or credited (indicating the portion, if any,
applied or credited to principal, interest, escrow or suspense), the month to
which the payment was applied and if interest and principle is calculated using
an daily actuarial accounting method;

2) The recipient and amounts of any and all foreclosure fees and costs that
have been charged to this account, including dates and amounts;

3) A) A breakdown of the current escrow charge showing how it is
calculated and the reasons for any increase since origination,
B) All escrow payments showing the amount, payment date, purpose,
and recipient of all escrow account items, including but not limited to
taxes, water, sewer charges, and insurance premiums, charged and/or
assessed to the indicated mortgage account since origination,
C) A certified copy of any annual escrow statements and notices of a
shortage, deficiency or surplus, sent to me since origination;

4) An explanation of how the amount alleged due was calculated and an
explanation of why this amount was deemed in default;

5) The amount, payment date, purpose, and recipient of all foreclosure
expenses, late charges, NSF check charges, appraisal fees, property
2
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inspection/preservation fees, force placed insurance charges, legal fees,
recoverable corporate advances, and other expenses or costs that have been
charged and/or assessed since origination;

6) A comprehensive review accounting document showing the breakdown of
the amount claimed arrears or delinquencies;

7) A certified copy of all Master Pooling and Service Agreements between
Wilshire Credit Corp. and the creditor who is allegedly holder in possession of
the original promissory note agreement whereby the original promissory note
agreement was pooled and securitized into a mortgage backed security;

8) A certified copy of all recourse agreements between Wilshire Credit Corp.
and any other bank or depository or financial institution and/or mortgage
company as it relates specifically to this account and the original promissory
note agreement;

9) A certified copy of the Trust Agreement between Wilshire Credit Corp. and
any other bank or depository or financial institution and/or mortgage company
as it relates specifically to this account and the original promissory note
agreement;

10) A certified copy of the written notice and material disclosure provided at
settlement and additionally that informs this consumer of all effective dates

concerning the transfer of the Note and Security Instrument pursuant to 12

USC § 2605(c);

11) A certified copy of all letters, statements, documents, and material
disclosures sent to this consumer by previous Servicers, Sub-Servicers or
others in your file or in your control or possession or in the control or
possession of any affiliate, parent company, agent, Sub-Servicers, Servicers,
attorney or other representative of your company;

12) All accounting ledger journal entries and/or bookkeeping entries regarding
the crediting of any and all Promissory Notes, money equivalents, or similar
instruments, identified as or evidencing assets whether provided by and/or
signed by the alleged borrowers and consumers relating to this Account

13) A certified copy of all Truth in Lending disclosures in your file allegedly
provided to the consumers at any alleged closing or consummation;

14) All account receivables relating to this Account that Wilshire Credit Corp.
recorded in its accounting ledger bookkeeping journal entries;

15) The particulars of this Account setting forth each item recorded on the
account since origination to include any and all Promissory Notes, money
equivalents, or similar instruments, identified as or evidencing assets whether
provided by and/or signed by the alleged borrower and consumers on which

3
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Wilshire Credit Corp. bases an amount alleged due and owing, and the date
that each item was delivered to you;

16) An identification of the source of the funds used to fund the loan since its
origination, including account name(s), number(s), and amount(s);

17) An identification of the source of the funds Wilshire Credit Corp. used to
purchase any and all Promissory Notes, money equivalents, or similar
instruments, identified as or evidencing assets provided by and/or signed by
the alleged borrower and consumer, and claims is due and owing, including
account name(s), number(s), and amount(s) and the date the purchase was
completed by you;

18) Certified copies, front and back, of all checks issued by Wilshire Credit
Corp. used to fund and purchase and in payment of said promissory note,
security instrument and all copies of checks paid as third-party fees paid out
of closing by you;

19) A complete statement of damages and legal detriment, including each and
every loss that Wilshire Credit Corp. incurred under the original promissory
note agreement which a non-judicial foreclosure proceeding is based;

Further, you are hereby requested to produce:

1. A certified copy of the Master Pooling Service Agreement that names
Wilshire Credit Corp. as the Servicer of this transaction,;

2. Pursuant 17 CFR 240.12g5-1 provide the name of the “record holders”
and/or the name of “each person who is identified as the owner of such
securities on records of security holders maintained by or on behalf of the
issuer.”

3. A certified copy the Registration Statement as that term is defined under
15 USC § 77b(a)(8), i.e.; Form 8-A (short form) and Form 10 (long form)
Registration Statements under the 1934 Act, Form S-1 and S-3 Registration
Statement under the 1933 Act;

4. Any request for exemption or No-action letters from SEC with respect to
their securities and all ACTS and certified copies of the application filed with
the SEC for exempt status and the order issued by the SEC granting exempt
relief from the appropriate provisions;

S. If no registration statement pursuant to the 1933 Act is available or
otherwise required, please provide a comprehensive description that meets the
“General Statement” of Regulation S and satisfies the conditions applied to the
“Safe Harbor” rule.

6. The Tax Equity and Fiscal Responsibility Act of 1982 (“TEFRA”) Pub. L.
97-248, 96 Stat. 324, a bearer debt security generally must be issued under
4
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arrangements reasonably designed to ensure that such obligation will be sold
only to a person who is not a United States person and must satisfy certain
other conditions identified in the Tax Code § 163(f)(2)(B), and as such please
provide:

a) The Identify of all parties with ownership interest who have met the
criteria as adopted by Treasury Regulation § 1.163-5(c)(i)(D) “TEFRA D”
and § 1.163-5(c)(i)(C) “TEFRA C”

b) Certified copies of all statements on a U.S. Form W-8 or substitute
thereto certifying the owner’s non-U.S. status where the obligations
issued in registered form are not subject to the TEFRA rules and
considered “portfolio interest.”

c) All information statements and returns filed with the IRS which
identifies the name and address of all recipients of interest and original
issue discount that meets the provisions of a U.S. obligor making
payments to a foreign person under the Tax Code §§ 871(a)(1), 881(a),
1441(a), 1442(a) and § 6049

7. A Description whether the Special Purpose Vehicle or the originator is
the “issuer” as that term is defined under 15 USC § 80a-2(a)(22) for registration
purposes under the Investment Company Act of 1940;

8. A description whether the pool or securities issued is required to register
under the statutory or statistical definition of the 1940 Act? i.e. pursuant 17
CFR 270.3a-7 and if exempt, describe the characteristics that define the
exception and avoids all requirements;

9. The allonge, front and back, affixed to the original promissory note with
indorsements relating to and/or associated with this transaction.

I am aware that the information contained in or filed with a Registration
Statement as that term is defined under 15 USC § 77b(a)(8) shall be made
available to the public under 15 U.S.C. § 77f(d) including any amendment
thereto and any report, document, or memorandum filed as part of such
statement or incorporated therein by reference.

If you cannot or refuse to provide any of the above specified information and
indicated documentation, please explain why. You must contact me in writing
and request an extension in the event that you need more than twenty-days
(20) to invalidate the security instrument and evidence thereof, and credit this
account as follows:

1. All Finance Charges including all Finance Charges already accrued;
2. All closing costs;
3. Security interest charges;
e Even if it is part of the amount financed as opposed to a finance
charge;
5
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4. All other charges incurred for the actual credit transaction;

e Application fees
Membership fees
Commitment fees
Appraisal fees
Survey fees
Broker fees
Credit report fees
Filing fees
Title search fees

e Attorney fees

Any money given as earnest money, down payment or otherwise;
Credit any payment made on the entire loan;
All cost incurred outside of the credit transaction must be refunded
including any attorney’s fees associated with the foreclosure or else they
become an actual damage.

NoOO

All communications or omissions will be considered intentional on your part
and made a part of and incorporated into any litigation arising from this
matter. Thank you for your prompt response and I look forward to a quick
resolution of this matter.

Sincerely

Paul Daniel Bennett Date

EXHIBIT A
Page 89




Case 2:12-bk-15811-RK Doc 2810-1 Filed 11/12/13 Entered 11/12/13 13:03:36

Desc Exhibit A Page 72 of 77

NOU-5-2806 ©8: 18P FROM: TO: 2060484 P.1

® & ¢ & 0 ¢ ¢ 0

L ]

Membersghip fees
Commitment foes
Appraisal fees

Survey fees
Broker fees
Credit report fees
Filing fees

Title search fees
Attorney fees

5. Any money given as earnest money, down payment or otherwise;

6. Credit any payment made on the entire loan;

7. All coat incurred outside of the credit transaction must be refunded including
any attorney’s fees aasociated with the foreclosure or else they become an
actual damage.

All communications or omissions will be considered intentional on your part and
made a part of and ineorporated into any litigation arising from this matter. Thank
you for your prompt response and I look forward to a quick resolution of this matter.

Sincerely

-

‘i/ Jﬁ/@ A
Da

Paul Daniel Bennett te
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NOU-5-2006 @8:91P FROM: T0: 2068404

.

COMPLETE THIS SECTION ON DELIVERY

m Complets items 1, 2, and 3, Also complete A Rveen !lNlNGIAL BER
item 4 If Restricted Delivery s desired, ﬁ h Los Angeles D Agent

W Print your name and acidress on the reverse ] itg . [ Addrmssen
80 that we can return the card to you. B. R C. Date of Del

® Attach this card to the back of the maliplece, l vy
or on the front if space permits. ’

D. Is defivory address diffacert from ftem 12 [ Yas

SENDER: COMPLETE THIS SECTION

- Ariclo Addresserd 1 I YES, enter dolivery address befow: LI No
WALSR\RE CReDIT Cofk?- . ' :
ATTN: LEG 4L DEPARTR G SEP 292006

P.0. BOX 95

N 3. Sarvice ]
PASADEOA | CALIFER 1A xc.m‘?.?m 0 expross Mal
[J Registarod 3 Return Receipt for Marchandise
‘?Hcﬁ [ insured Mall [J C.O.D,
4. Restrictad Delivery? Extra Fea) £ Yes
2. Article Number :
(Transfar from service fabel 200L 0100 0001 1887 200 (O
PS Form 3811, February 2004 _ Domestic Retum Receint 102505-02-M-1540
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0OCT-30-2886 B6:22P FROM: T0: 20684804 P.1

@ WilShil‘e“ Wilshire Credit Corporation

Payments
P.Q. Box 105344; Atlanta, GA 3034B-5344
or P.O.Box 7195; Pasadena, CA 91108.7185

October 23, 2006 Corraspondence

P.O. Box 8517; Portland, OR 97207-8517

Phone

(888) 502-0100

. Fax

g;sll]’% i‘f;’l"gteme“ (503) 852-7476

107 Avenida San Dimas o oo
San Clemente, CA 92672

RE: Loan No. 1652984
Dear Mr. and Mrs, Bennett:

Your correspondence concerning the above referenced loan has been referred to my attention for
response. Wilshire Credit Corporation is still in the process of reviewing the claims you have made
regarding the origination of your loan.

Because it is necessary to research your allegations with the originator of your loan, we will require
additional time to make the inquiries about this matter. We anticipate that this review may be
completed by the middle of November. If an additional extension is necessary, we will be in contact
with you.

Sincerely,

Mrs, P, White
Correspondence Response Team

YOU SHOULD CONSIDER THIS LETTER AS COMING FROM A DEBT COLLECTOR AS WE SOMETIMES ACT AS A DEBT
COLLECTOR. ANY INFORMATION PROVIDED BY YOU WILL BE USED TO COLLECT THIS DEBT. HOWEVER, IF YOU ARE IN
BANKRUPTCY OR RECEIVED A BANKRUPTCY DISCHARGE OF THIS DEBT, THIS LETTER IS NOT AN ATTEMPT TO COLLECT THE
DEBT, BUT NOTICE OF POSSIBLE ENFORCEMENT OF OUR LIEN AGAINST THE COLLATERAL PROPERTY. COLORADO: FOR
INFORMATION ABOUT  THE COLORADO  FAR DEBT  COLLECTION PRACTICES  ACT, SEE
http:/\www.ago.state.co.us/cadc/cademaln.cim, NEW YORK CITY: License 1032551, NORTH CAROLINA: Pemit 3840. TENNESSEE:
This collection agency is licensed by the Collection Service Board of the Depariment of Commerce and Insurance. Wilshire Credit
Corporation is licensed to do business at 14523 S.W., Milikan Way, Beaverton, OR. Wilshire's offica hours are Monday ~ Friday 6:00 am to
5:00 pm Pacific time, holidays excluded.
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OCT-27-2006 BB:@SA FROM: :
16u/vb/ 2000 Wizl 19496223904 ASA URANGE (U T0: 2060424 munp'éu g4
Rocording requested by

Quality Loan Service Corp.

When recardid mail to:

Quuality Loan Seevice Corp.
319 Elm Street, 2nd Floor
Sen Dicgo, CA 92101

TS # CA-06-62211-DL
Loan # 1652084

SPACE ABDVE THIS LINE POR RECORDER'S USE

NOTICE OF TRUSTEE’S SALE

YOU ARE IN DEFAULT UNDER A DEED OF TRUST DATED 7/20/2005. UNLESS YOU TAKE ACTION YO PROTECT
YOUR PROPERTY, IT MAY BE SOLD AT A PUBLIC SALE. IF YOU NEED AN EXPLANATION OF THE NATURE QF
THE PROCEEDING AGAINST YOU, YOU SHOULD CONTACT A LAWYER.

A public auction sale to the highest bidder for cash, cashier's check drawn on a state or national bank, check drawn by state or fedaral
credit union, or a check drawn by a state or federal savings and loan assogiation, or savings association, or savings bank specified in
Scetion 5102 o tha Flnancin] code and authorized to do business in this stats, will ba held by duly sppointed trusteo. The sala will be
made. but without covenant or warranty, expressed or implied, regarding title, possession, or encumbrances, to pay the remaining
principal sum of the note(s) sacured by the Deed of Trust, with interest and late charges thereon, as provided in the note(s), advances,
vader the terms of the Deed of Trust, interest thereon, fess, charges and expenses of the Trustee for the total amount (at the droe of the
initint publication of the Nodec of Sals) reasonably estimated to be set forth below. The amount rmy be greater on the day of sale,

BENEFICIARY MAY ELECT TO BID LESS THAN THE TOTAL AMOUNT DUE-

Trustor(s): LESLIE BENNETT AND PAUL DANIEL BENNETT, WIFE AND HUSBAND AS JOINT TENANTS

Recorded: 7/26/2005 ns Instriument No. 2005-000575540 in book XXX, page XXX of Official Records in the office of the
Recorder of ORANGE County, California;

Date of Sale: 11/16/2006 at 2