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UNITED STATES BANKRUPTCY COURT  
SOUTHERN DISTRICT OF NEW YORK  
------------------------------------------------------------- x  
In re:  : Chapter 11    
 :      
Residential Capital, LLC, et al., : Case No. 12-12020 (MG) 
 :   
 Debtors. : Jointly Administered  
 :     
 :   
------------------------------------------------------------- x   
 
OBJECTION AND MEMORANDUM OF LAW IN OPPOSITION TO CONFIRMATION 
OF THE JOINT CHAPTER 11 PLAN PROPOSED BY RESIDENTIAL CAPITAL, LLC, 

ET AL. AND THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS, AND 
RESERVATION OF RIGHTS, BY CERTAIN INSURERS UNDER GENERAL MOTORS  

COMBINED SPECIALTY INSURANCE PROGRAM 12/15/00 - 12/15/03  
 
TO THE HONORABLE MARTIN GLENN 
UNITED STATES BANKRUPTCY JUDGE: 
 

Those Certain Underwriting Members at Lloyd’s, London and Those Companies Whose 

Names are Severally Subscribed to Policy No. FD0001142 and Those Certain Underwriting 

Members at Lloyd’s, London and Those Companies Whose Names are Severally Subscribed to 

Policy No. FD0001144, Twin City Fire Insurance Company, Continental Casualty Company, 

Clarendon National Insurance Company, Swiss Re International S.E. (formerly known as [f/k/a] 

SR International Business Insurance Company Ltd.), St. Paul Mercury Insurance Company, and 

Axcelera Specialty Risk as managing general agent of North American Specialty Insurance 

Company (collectively, the “Certain Insurers Under General Motors Combined Specialty 

Insurance Program 12/15/00 - 12/15/03” or the “Certain GM Insurers”), by and through their 

undersigned counsel, respectfully submit this objection and memorandum of law, and reservation 

of rights, in opposition to the Joint Chapter 11 Plan Proposed By Residential Capital, LLC, et al. 

and the Official Committee of Unsecured Creditors [Dkt. No. 4153, and as corrected for 

1 
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solicitation, Dkt. No. 4819] (the “Joint Chapter 11 Plan” or the “Plan”).1  In support thereof, 

the Certain GM Insurers state as follows.  

I. PRELIMINARY STATEMENT2 

The Joint Chapter 11 Plan is not confirmable because it attempts to prejudice the rights of 

the Certain GM Insurers.  Courts have recognized that chapter 11 plans must be “insurance 

neutral,” meaning that the pre-bankruptcy status quo must be maintained with respect to 

insurance-related matters.  Whatever rights the Certain GM Insurers had pre-bankruptcy must be 

retained and pass unaffected through the bankruptcy process.   

To facilitate compliance with the Code’s insurance neutrality requirement, the Certain 

GM Insurers proposed an insurance neutral provision, substantially in the following form: 

Nothing contained in this Plan, in the Disclosure Statement, in the 
Liquidating Trust Agreement, or in the Borrower Claims Trust Agreement 
(including addendums, exhibits, schedules, or supplements to the Plan, 
Disclosure Statement, Liquidating Trust Agreement, or Borrower Claims 
Trust Agreement, and including any provision that purports to be 
preemptory or supervening), shall in any way operate to, or have the effect 
of, impairing, altering, supplementing, changing, expanding, decreasing, 
or modifying: (A) the rights of any of the Debtors’ insurers, including but 
not limited to those insurers issuing policies referred to by the Debtors as 
the “General Motors Combined Specialty Insurance Program 12/15/00 – 
12/15/03,” and which insurers are elsewhere identified as the Certain GM 
Insurers (the “Certain GM Insurers” and together with all other entities 
that are providing or have provided insurance to the Debtors or any 
affiliate or predecessor of the Debtors, the “Insurers”); or (B) any rights or 
obligations of the Debtors arising out of and/or under any insurance policy 
issued to the Debtors or under which the Debtors have sought or may seek 
coverage (the “Policies”).  For all issues of insurance coverage or 
otherwise, the provisions, terms, conditions, and limitations of the Policies 
shall control.   

 
The Debtors have declined to incorporate this language.  Rather than attempt to resolve 

1 All chapter, section and rule references, unless otherwise noted, are to the Bankruptcy Code, 11 U.S.C. 
§§ 101-1532, and the Federal Rules of Bankruptcy Procedure, Rules 1001-9037. 
2 Capitalized terms used but not defined in this preliminary statement shall have the meanings ascribed to 
them below or the Joint Chapter 11 Plan, as applicable. 

2 
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the Certain GM Insurers’ objections by incorporating generally accepted insurance neutral 

language into the Plan, the Debtors have opted instead to try to use the Joint Chapter 11 Plan to  

prejudice the rights of the Certain GM Insurers.  In so doing, they have proposed an 

unconfirmable plan. 

The Plan fails to demonstrate insurance neutrality in several ways:   

• The Plan attempts to modify and limit the defenses available to insurers; 
• The Plan attempts to preclude arbitration in violation of the Federal Arbitration Act 

and the New York Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards, and divest courts with concurrent jurisdiction of the power to hear 
insurance-related matters; and  

• The Plan attempts to assign the Debtors’ interest in the Policies issued by the Certain 
GM Insurers to multiple parties without the consent of the Certain GM Insurers, in 
violation of contractual anti-assignment provisions and applicable law.   
 

As other courts have noted, a plan that gives with one hand and takes away with the other 

is not insurance neutral.  Here, the Plan includes a defined term – “Insurance Defenses” – which 

purports to preserve some defenses that may be generally available to the Certain GM Insurers, 

while excluding others.  The most sweeping example of the Debtors’ explicit attempt to 

prejudice the rights of the Certain GM Insurers is the exclusion of “defenses based upon 

reasonableness.”  The broad foreclosure of entire classes or categories of defenses has no 

foundation in the Bankruptcy Code and is completely improper.  No provision of the Code 

permits the Debtors to eliminate rights that are otherwise available under the Policies and 

applicable law.  As long as the Plan attempts to “define away” the rights of the Certain GM 

Insurers, it is not confirmable. 

ResCap’s Plan is also unconfirmable because it purports to confer exclusive jurisdiction 

upon the Bankruptcy Court to “hear and determine rights to proceeds under the GM Policies, 

including consideration of any Insurance Defenses.”  The Plan also attempts to confer exclusive 

jurisdiction for insurance coverage disputes and other insurance-related matters.  Purporting to 

3 
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impose exclusive jurisdiction in this Court is not only improper under applicable law, it is also 

indisputably an impermissible modification of the Certain GM Insurers’ pre-petition rights.  

There are provisions in the GM Policies which provide for the arbitration of various disputes 

between the Certain GM Insurers and the Assureds under the Policies.  The exclusive jurisdiction 

provisions interfere with those arbitration rights, in violation of the Federal Arbitration Act and 

the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards.  

Moreover, the exclusive jurisdiction provisions lack any foundation in the Bankruptcy Code.  

The Code contemplates concurrent jurisdiction over non-core matters which are merely related to 

a bankruptcy case.  By providing for exclusive jurisdiction over insurance-related matters, the 

Plan attempts to divest non-bankruptcy courts of jurisdiction over matters which are indisputably 

non-core and merely related to the bankruptcy case.  No provision of the Bankruptcy Code or 

otherwise applicable law permits this Court to affect the jurisdiction of another court.  The Plan 

is unconfirmable to the extent it interferes with the Certain GM Insurers’ right to arbitrate, and 

the Certain GM Insurers’ right to litigate before courts that have concurrent jurisdiction.    

Also violative of the insurance neutrality requirement are the multiple assignments 

provided for under the Plan.  The Policies contain anti-assignment provisions which prohibit the 

assignment of interest in the Policies.  These provisions serve the important purpose of 

preventing the Certain GM Insurers from having to litigate the rights of the Assured(s) under the 

Policies with persons that are strangers to the Policies.  This Circuit has not determined that any 

provision of the Bankruptcy Code permits a debtor to modify or override such anti-assignment 

provisions, and decisions of courts which purport to find such authority in the Code should, 

respectfully, be departed from. 

Insurance policies are contracts, and no provision of the Bankruptcy Code provides for 

4 
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the modification of contractual provisions.  The ResCap Debtors’ attempt to use the Code to 

eliminate available defenses, vitiate the agreement to arbitrate and divest other courts of their 

jurisdiction, and assign rights under the GM Policies, is impermissible.  The Plan is not 

confirmable as filed, and accordingly, the Certain GM Insurers respectfully request that 

confirmation of the Joint Chapter 11 Plan be denied. 

II. FACTUAL BACKGROUND 

A. The Bankruptcy Case 

1. On May 14, 2012 (the “Petition Date”), each of the Debtors filed a voluntary 

petition in this Court for relief under Chapter 11 of Bankruptcy Code.  

2. On March 23, 2013, the Debtors filed their Motion to approve a Plan Support 

Agreement (“PSA”) among the Debtors, the Creditors’ Committee, Ally Financial Inc., and 

numerous creditors referred to as the “Consenting Claimants” [Dkt. No. 3814]. 

3. The Certain GM Insurers filed a Response and Reservation of Rights [Dkt. No. 

4015] to the Motion to Approve the PSA, which raised numerous issues with the chapter 11 plan 

contemplated by the PSA.  Additionally, in their Response and Reservation of Rights, the 

Certain GM Insurers proposed an insurance neutral provision for incorporation into the plan 

contemplated by the PSA. 

4. In reply, the Debtors stated simply that they “will ensure that the as-yet-to-be-

filed Plan complies with all requirements pursuant to the Bankruptcy Code.”  See Dkt. No. 4066-

1, at PDF p. 37.   

5. The Court subsequently approved the PSA.  See Dkt. No. 4098. 

6. On July 3, 2013, the Debtors filed the Joint Chapter 11 Plan.  Certain provisions 

of the Plan are discussed in detail, below. 

5 
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B. The Insurance Policies Issued by the Certain GM Insurers 

7. The Certain GM Insurers issued insurance policies to General Motors Corporation 

for the policy period commencing December 15, 2000 and ending December 15, 2003 (the 

“Certain GM Policies” or the “Policies”), under which certain of the Debtors have asserted 

rights as Assureds as a result of being subsidiaries of General Motors Corporation at the time that 

the Policies were issued.  The Policies are among the insurance policies referenced in the Plan as 

the “GM Policies” and the “General Motors Combined Specialty Insurance Program 12/15/00 – 

12/15/03.”  See Plan (Dkt. No. 4819-2, PDF p. 225). 

8. The Policies contain anti-assignment provisions which prohibit assignment absent 

consent.  Specifically, each of the Policies provides, either directly or by incorporation of an 

underlying insurance policy, that: “Assignment of interest under this Policy shall not bind 

Underwriters unless their consent is endorsed hereon.” 

9. The Certain GM Insurers have not provided their consent to the assignment of 

interest under any of the Certain GM Policies, and do not consent to the assignment of interest 

that is contemplated by the Joint Chapter 11 Plan. 

C. Provisions of the Joint Chapter 11 Plan Relating to Insurance 

10. The Plan contains provisions relating to insurance in Articles I, IV, VII, and XII.  

The relevant provisions are reproduced below. 

* * * 
 

Article I 
Defined Terms, Rules Of Construction, Computation Of Time, And Governing Law 

 
A. Defined Terms 

* * * 
 “GM Insurance Rights” means any and all of the Debtors’ rights, titles, 
privileges, interests, claims, demands, or entitlements to any proceeds, payments, 
causes of action, and choses in action under, for, or related to the GM Policies 

6 
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with respect to a particular item of loss under the GM Policies, including the 
rights (1) to recover insurance proceeds for an item of loss covered under the GM 
Policies and (2) to recover from the insurers that issued the GM Policies for 
breach of contract or breach of other duty or obligation owed by such insurer 
under the GM Policies, as applicable, including the duty to settle, together with 
any extra contractual or tort claim arising therefrom, including bad faith, breach 
of implied covenant of good faith and fair dealing, fraud, or violation of any 
statutory or common law duty owed by the insurer under the GM Policies, as 
applicable, and all with respect to a particular item of loss under the GM Policies. 

* * * 
“GM Policies” means the General Motors Combined Specialty Insurance Program 
12/15/00 – 12/15/03, with the policy numbers as set forth in the Plan Supplement. 

* * * 
“Insurance Defenses” means any legal, equitable or contractual defense that any 
insurer may have under applicable non-bankruptcy law to an assertion that such 
insurer is obligated to defend, pay, indemnify or reimburse, or provide insurance 
coverage for, any item of loss or liability under any insurance policy, except for 
any defense (a) that is based on the assertion that the transfer of the insurance 
rights is invalid, unenforceable or otherwise breaches the terms of any applicable 
policy or any other agreement with that insurer, (b) that has been released, 
waived, altered or otherwise resolved, in full or in part, in any other agreement 
with that insurer, (c) to the extent affected by applications of principles of res 
judicata, collateral estoppel, claim preclusion or issue preclusion, (d) adjudicated 
by the Bankruptcy Court, (e) premised upon the commencement of the Chapter 11 
Cases under section 301 of the Bankruptcy Code, or (f) that is based on 
reasonableness [emphasis supplied]. 

* * * 
 

Article IV 
Implementation of the Plan 

* * * 
G. Settlement of Claims of Kessler Class Claimants 

* * * 
Transfer of GM Insurance Rights. Subject to entry of the Kessler Settlement 
Approval Orders, on the Effective Date, the Debtors shall convey, transfer, and 
assign the GM Insurance Rights under the GM Policies in accordance with the 
Kessler Settlement Agreement and the Kessler Settlement Approval Orders, to (i) 
the Kessler Settlement Class with respect to indemnity for the Allowed Kessler 
Claim, and (ii) except to the extent that any such GM Insurance Rights have been 
transferred by the Debtors to other creditors on or before the Effective Date, the 
Liquidating Trust with respect to any other GM Insurance Rights. For the 
avoidance of doubt, the (i) rights of the Kessler Settlement Class in and to the GM 
Insurance Rights and proceeds thereof, and (ii) the rights of any other creditor 
who has received from the Debtors an assignment of GM Insurance Rights prior 
to the Effective Date, shall not be transferred to the Liquidating Trust and shall  
not constitute Available Assets. 

7 
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* * * 
 

Article VII 
Provisions Governing Issuance of Units and Other Distributions 

* * * 
K. Claims Paid or Payable by Third Parties 

* * * 
2. Claims Payable by Insurers 

 
Except as otherwise provided herein, including with respect to the rights of (i) the 
Kessler Settlement Class and (ii) other creditors who have entered into a 
settlement agreement with the Debtors prior to the Effective Date, in and to the 
GM Insurance Rights as provided herein and in the Kessler Settlement 
Agreement, and the Ally Contract Claims (a) no distributions under the Plan shall 
be made on account of an Allowed Claim that is payable pursuant to one of the 
Debtors’ insurance policies, excluding the GM Policies, until the holder of such 
Allowed Claim has exhausted all remedies with respect to such insurance policy 
and (b) to the extent that one or more of the Debtors’ insurers agrees to satisfy in 
full a Claim (if and to the extent adjudicated by a court of competent jurisdiction), 
then immediately upon such insurers’ payment, such Claim may be expunged 
without an objection to such Claim having to be Filed and without any further 
notice to or action, order, or approval of the Bankruptcy Court, provided, that if a 
Debtor or the Liquidating Trust believes a holder of an Allowed Claim has 
recourse to an insurance policy and intends to withhold a distribution pursuant to 
this Article VII.K, the Debtor, prior to the Effective Date, or Liquidating Trust, 
following the Effective Date, shall provide written notice to such holder as to 
what the Debtor or Liquidating Trust believes to be the nature and scope of 
applicable insurance coverage. Except as otherwise provided in the Plan, 
nothing contained in the Plan shall constitute or be deemed a waiver of any Cause 
of Action that the Debtors or the Liquidating Trust or any Entity may hold against 
any other Entity, including insurers under any policies of insurance, nor shall 
anything contained herein constitute or be deemed a waiver by such insurers 
of any Insurance Defenses. [emphasis supplied]. 
 

* * * 
 

Article XII 
Retention of Jurisdiction 

* * * 
Notwithstanding the entry of the Confirmation Order and the occurrence of the 
Effective Date, on and after the Effective Date, the Bankruptcy Court shall retain 
exclusive jurisdiction over all matters arising out of, or related to, the Chapter 11 
Cases and the Plan pursuant to sections 105(a) and 1142 of the Bankruptcy Code, 
including jurisdiction . . .  
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(e) to hear and determine rights to proceeds under the GM Policies, including 
consideration of any Insurance Defenses; [and]  
 
(f) to hear and determine the rights and obligations relating to insurance claims 
against the Debtors, including coverage disputes, and insurance settlements 
regarding insurance. [emphasis supplied]. 

* * * 
 
11. Additionally, on October 11, 2013, the Plan Proponents filed 20 exhibits 

comprising a Plan Supplement to the Joint Chapter 11 Plan (the “Plan Supplement”).  See Dkt. 

No. 5342.  Attached as Exhibit 2 to the Plan Supplement is The ResCap Liquidating Trust 

Liquidating Trust Agreement (the “LT Trust Agreement”).  See id.  The LT Trust Agreement 

and other documents comprising the Plan Supplement are discussed below.  

III. ARGUMENT 

A. The Plan impermissibly attempts to prejudice the rights of the Certain GM Insurers 

12. The Plan cannot be confirmed if it fails to comply with all applicable provisions 

of the Bankruptcy Code, or if the proponents of the Plan do not comply with all applicable 

provisions of the Bankruptcy Code.  11 U.S.C. § 1129(a)(1), (a)(2).  It is well-settled that a Plan 

is not confirmable if it is not “insurance neutral.”  In re Thorpe Insulation Co., 677 F.3d 869, 885 

(9th Cir. 2012); In re Pittsburgh Corning Corp., 453 B.R. 570, 584 (Bankr. W.D. Penn. 2011).  

Courts vary in their explanations of what constitutes “insurance neutrality.”  As described by one 

Court of Appeals, “[a] plan is not insurance neutral when it may have a substantial economic 

impact on insurers.”  In re Thorpe Insulation Co., 677 F.3d at 885.  Other courts remarking on 

insurance neutrality have stated that a Plan is only considered to be insurance neutral if “it 

neither increases an insurer’s pre-petition obligations nor impairs its pre-petition contractual 

rights under the subject insurance policies.”  In re Pittsburgh Corning Corp., 453 B.R. at 584. 

13. The insurance neutrality requirement is a corollary to the well-established rule 
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that the Bankruptcy Code does not permit a debtor to modify, alter, or amend its pre-petition 

contracts.  In re Stewart Foods, Inc., 64 F.3d 141, 145 (4th Cir. 1995); Hays & Co. v. Merrill 

Lynch, Pierce, Fenner & Smith, Inc., 885 F.2d 1149, 1153 (3d Cir. 1989) (collecting cases 

enforcing the contractual obligation to arbitrate notwithstanding the filing of bankruptcy).    

14. Here, the Joint Chapter 11 Plan is not insurance neutral because it contains 

provisions which modify and limit the pre-petition rights under the subject insurance policies.  

The Plan includes a defined term – “Insurance Defenses” which purports to preserve some 

defenses that may be generally available to the Certain GM Insurers, while excluding others.  

The Plan excludes any defense: 

(a) that is based on the assertion that the transfer of the insurance rights is 
invalid, unenforceable or otherwise breaches the terms of any 
applicable policy or any other agreement with that insurer; 

(b) that has been released, waived, altered or otherwise resolved, in full or 
in part, in any other agreement with that insurer; 

(c) to the extent affected by applications of principles of res judicata, 
collateral estoppel, claim preclusion or issue preclusion;  

(d) adjudicated by the Bankruptcy Court;  
(e) premised upon the commencement of the Chapter 11 Cases under 

section 301 of the Bankruptcy Code; or  
(f) that is based on reasonableness. 

 
15. These “exclusions” from the universe of defenses that may otherwise be available 

to the Certain GM Insurers under the Policies or pursuant to applicable law are completely 

contrary to established law.  Other courts have ruled that using definitions to preserve some 

defenses but not others is improper.  See In re Congoleum Corp., 03-51524, 2005 WL 712540 

(Bankr. D.N.J. Mar. 24, 2005) (“[T]he court need go no further than the definition of ‘asbestos 

insurer coverage defenses’ to find that the Fourth Amended Plan is not ‘insurance neutral.’ . . . It 

is true that the definition purports to preserve all of the Insurers defenses at law or equity under 

non-bankruptcy law, but what the definition gives with one hand it takes away with the other. . . . 
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The definition contains . . . [various] exception[s].”); see also In re Thorpe Insulation Co., 677 

F.3d 869, 886 (9th Cir. 2012) (“Here, the express exceptions to Appellants’ defenses signal that 

the plan is not insurance neutral.”).  The use of “exceptions” which take away defenses that the 

Certain GM Insurers would otherwise have is fatal to the confirmability of the Plan.  See id. 

16. Although all of the exceptions included in the Plan are impermissible, the 

exclusion for “defenses based upon reasonableness” highlights that the Joint Chapter 11 Plan is 

fundamentally unfair to the Certain GM Insurers.3  The universe of potential situations where 

this provision could be cited to prejudice the Certain GM Insurers is incredibly broad.  Among 

other things, the provision could be argued to bar the Certain GM Insurers from arguing that the 

fees of defense counsel in a particular matter were not reasonable, and therefore not payable or 

reimbursable under the Policies.  The provision could also be argued to bar the Certain GM 

Insurers from asserting that their own conduct was reasonable, precluding some type of adverse 

inference from being made against them.  Given the ubiquity of the use and application of term 

“reasonable” in litigation matters, the prejudice to the Certain GM Insurers is severe and 

substantial.  Additionally, the Plan’s “exceptions” appear to modify the defenses available to the 

Certain GM Insurers with respect to both debtor and non-debtor Assureds, which further 

demonstrates the highly improper nature of the “exceptions” and the overall lack of insurance 

neutrality.4     

17. The “Insurance Defenses” definition makes it clear that the Debtors are 

affirmatively seeking to prejudice and limit the Certain GM Insurers’ rights rather than preserve 

3 The other sub-exclusions are also objectionable.  Issues with respect to Exclusion (a), relating to the 
assignment of Insurance Rights, are addressed in subsection III.(c) of this Brief.  Exclusions (b) through 
(d) are prejudicial because they are vague and overbroad. 
4 To the extent that the “exceptions” give rise to disparate treatment of debtor and non-debtor Assureds 
under the Policies, this likewise highlights the impropriety of the exceptions and the overall lack of 
insurance neutrality. 
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them.5  This definition should be stricken from the Plan. 

18.  Additionally, the Plan’s actual incorporation of the “Insurance Defenses” 

definition undercuts the partial preservation of rights, rendering the limited protection it provides 

illusory.  The operative provision, contained in Article VII of the Plan, states: “Except as 

otherwise provided in the Plan, nothing contained in the Plan shall constitute or be deemed a 

waiver of any Cause of Action that the Debtors or the Liquidating Trust or any Entity may hold 

against any other Entity, including insurers under any policies of insurance, nor shall anything 

contained herein constitute or be deemed a waiver by such insurers of any Insurance 

Defenses.” [emphasis supplied].  The prefatory language “Except as otherwise provided by the 

Plan” contradicts (and effectively neutralizes) whatever benefit the term “Insurance Defenses” 

may have.  The prefatory language permits an argument that some other provision of the Plan 

waives or limits the already limited Insurance Defenses that are preserved.   

19. Additionally, by stating: “. . . nor shall anything contained herein constitute or be 

deemed a waiver . . . ,” the provisions of Article VII are limited to the Plan itself.  The Debtors 

omit any reference to the Plan Supplement or other documents filed in this case.  To the extent 

that documents other than the Plan prejudice the rights of Certain GM Insurers, Article VII does 

nothing to protect and preserve the Certain GM Insurers’ rights (whether arising under the 

Policies, applicable law, or at equity).        

20. The insurance neutral language that is routinely incorporated into confirmed plans 

5 The Debtors cannot reasonably contend that they are not seeking to prejudice the Certain GM Insurers’ 
rights, given that their own counsel’s Fee Application discloses that: “Applicant advised ResCap on how 
best to structure a potential settlement with the CBNV/GNBT plaintiffs to maximize the likelihood of an 
insurance recovery. . . .  By structuring the settlement and transfer of insurance rights to the 
CBNV/GNBT claimants under these policies in a way designed to minimize potential insurance 
company defenses to coverage, these efforts provided value to the estate . . . .”  See Dkt. No. 4533, PDF 
p. 13 (First Interim Application of Perkins Coie LLP as Special Insurance Coverage Counsel to the 
Debtors) (emphasis supplied). 
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generally begins with the prefatory language: “Nothing contained in . . . “ or “Notwithstanding 

any other provision . . . .”  The Debtors’ omission of this customary language (sometimes called 

“super-preemptory” language”)6 is further indicative of an explicit intent to prejudice the Certain 

GM Insurers’ rights under the Policies and pursuant to applicable law (or at equity).7  The 

Debtors may not use the Plan to strip away rights that would otherwise be available to the 

Certain GM Insurers.   

21. The documents comprising the Plan Supplement are similarly lacking in insurance 

neutrality.  The Plan purports to assign any rights that the Debtors have under the Certain GM 

Policies to the Liquidating Trust.  If this were permissible (which it is not without the consent of 

the Certain GM Insurers, as discussed below at Section III.C.), the LT Trust Agreement’s 

provisions prejudice the Certain GM Insurers.  The LT Trust Agreement provides that the 

Liquidating Trust is the successor-in-interest to the Debtors with respect to the GM Insurance 

Rights, “[s]ubject to the terms of the Confirmation Order.”  See Dkt. 5342-1 p. 16/70.  The 

Confirmation Order carve-out is improper – either the Liquidating Trust is the successor-in-

interest to the Debtors or it is not.  As a related matter, the Liquidating Trust may not take any 

rights that the Debtors have under the Policies without assuming the corresponding obligations.  

6 In re Thorpe Insulation Co., 677 F.3d 869, 886 (9th Cir. 2012) (citing In re Combustion Eng’g, 391 F.3d 
at 209).  Of course, as the Thorpe court noted, “Even if there is a super-preemptory provision, ‘care must 
be taken to ensure that, in fact, the insurer’s rights are completely unaffected.’”  Id. 
7 Not only does the Plan lack super-preemptory language, the Plan does not even preempt certain of the 
Plan Supplement documents.  For example, the LT Trust Agreement provides in Section 12.6 that the LT 
Trust Agreement is preemptory and/or supervening with regard to the Plan.  See Dkt. 5342-1, p. 57/70 
(“[T]o the extent that the terms of any of the other Plan Documents are inconsistent with the terms set 
forth in this Liquidating Trust Agreement with respect to the Liquidating Trust, then the terms of this 
Liquidating Trust Agreement shall govern.”).  This is improper.  The preemptory effects of Orders of this 
Court, and of the Plan Documents, should follow the format set out in the Private Securities Claims Trust.  
See Dkt. 5342-4 p. 17/22 (“[T]o the extent that there is any conflict between the provisions of this PSC 
Trust Agreement, the Plan, and/or the Confirmation Order, each such document shall have controlling 
effect in the following rank order: (1) the Confirmation Order; (2) the Plan; and (3) this PSC Trust 
Agreement.”). 
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Citibank, N.A. v. Tele/Res., Inc., 724 F.2d 266, 269 (2d Cir. 1983) (“An assignment does not 

modify the terms of the underlying contract. . . . Insofar as an assignment touches on the 

obligations of the other party to the underlying contract, the assignee simply moves into the 

shoes of the assignor”).  Section 10.1 of the LT Trust Agreement could be interpreted as an 

attempt to permit the Liquidating Trust to evade obligations arising under the Policies.  See Dkt. 

5342-1 p. 54/70 (“Nothing contained in the Plan Documents shall be deemed to be an 

assumption by the Delaware Trustee, any Liquidating Trustee, the Liquidating Trust 

Management or any Liquidating Trust Agent of any of the liabilities, obligations or duties of the 

Debtors or shall be deemed to be or contain a covenant or agreement by any of them to assume 

or accept any such liability, obligation or duty.”).  The Debtors cannot use the Plan or any aspect 

of the bankruptcy process to alter or amend the rights and obligations arising under (or alleged to 

arise under) the Policies.  See In re Coupon Clearing Serv., Inc., 113 F.3d 1091, 1099 (9th Cir. 

1997) (“[T]he estate ha[s] no greater rights in property than those held by the debtor prior to 

bankruptcy.”) (citing Butner v. United States, 440 U.S. 48, 55 (1979)); Moody v. Amoco Oil 

Co., 734 F.2d 1200, 1213 (7th Cir. 1984) (“[W]hatever rights a debtor has in property at the 

commencement of the case continue in bankruptcy—no more, no less. . . . Section 541 ‘is not 

intended to expand the debtor’s rights against others more than they exist at the commencement 

of the case.’” (quoting H.R. Rep. No. 595, 95th Cong., 1st Sess., reprinted in 1978 U.S. CODE 

CONG. & AD. NEWS 5787)).  Like the Plan, the Plan Supplement demonstrates an explicit attempt 

to modify and prejudice the rights of the Certain GM Insurers. 

22. Ultimately, the Debtors’ attempt to use the Plan to prejudice the Certain GM 

Insurers’ rights is indefensible.  The incorporation of insurance neutral provisions in chapter 11 

plans is routine, appropriate, and necessary, as demonstrated by the numerous confirmed plans 
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which incorporate such provisions, including that of General Motors Corporation (General 

Motors Corporation is the First Named Assured under the Policies).  See, e.g., In re Motors 

Liquidation Company, Case No. 09-50026 (Bankr. S.D.N.Y.), ECF No. 9941, PDF pp.  65-68 

(Mar. 29, 2011) (provision in Confirmation Order focusing on asbestos-related liabilities).  See 

also In re Eastman Kodak Company, Case No. 12-10202 (Bankr. S.D.N.Y.), ECF No. 4966-1, 

PDF pp. 85-86 (Aug. 23, 2013); In re Grubb & Ellis Company, Case No. 12-10685 (Bankr. 

S.D.N.Y.), ECF No. 2279, PDF pp. 12-13 (Mar. 6, 2013) [provision in Confirmation Order]; In 

re Hawker Beechcraft, Inc., Case No. 12-11873 (Bankr. S.D.N.Y.), ECF No. 1255, PDF p. 49 

(Feb. 1, 2013); In re Terrestar Corporation, Case No. 11-10612 (Bankr. S.D.N.Y.) ECF No. 513, 

PDF p. 39 (June 27, 2012); In re Great Atlantic & Pacific Tea Company, Case No. 10-24549 

(Bankr. S.D.N.Y.), ECF No. 3417, PDF p. 48 (Feb. 17, 2012); In re Innkeepers USA Trust, Case 

No. 10-13800 (Bankr. S.D.N.Y.), ECF No. 1799, PDF p. 68 (June 29, 2011); In re Chemtura 

Corp., Case No. 09-11233 (Bankr. S.D.N.Y.), ECF No. 4409-1, PDF pp. 62-64 (Nov. 3, 2010); 

In re General Growth Properties, Inc., Case No. 09-11977 (Bankr. S.D.N.Y.), ECF No. 3660, 

PDF p. 29 (Dec. 1, 2009); In re Synagro Technologies, Inc., Case No. 13-11041 (Bankr. D. 

Del.), ECF No. 794-1, PDF pp. 34-35 (Aug. 20, 2013); In re TOUSA, Inc., Case No. 08-10928 

(Bankr. S.D. Fla.), ECF No. 9442, PDF pp. 74-75 (Aug. 6, 2013); In re The PMI Group, Inc., 

Case No. 11-13730 (Bankr. D. Del.), ECF No. 882, PDF p. 19 (June 3, 2013); In re Solar Trust 

of America, LLC, Case No. 12-11136 (Bankr. D. Del.), ECF No. 876, PDF pp. 19-20 (Mar. 7, 

2013) [provision in Confirmation Order]; In re Trident Microsystems, Inc., Case No. 12-10069 

(Bankr. D. Del.), ECF No. 1163, PDF pp. 42-43 (Dec. 10, 2012); In re Global Aviation Holdings 

Inc., Case No. 12-40783 (Bankr. E.D.N.Y.), ECF No. 672, PDF p. 43 (Oct. 19, 2012); In re 

Filene’s Basement, L.L.C., Case No. 11-13511 (Bankr. D. Del.), ECF No. 1640-1, PDF p. 39 
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(July 13, 2012); In re Canal Corporation, Case No. 08-36642 (Bankr. E.D. Va.), ECF No. 1324, 

PDF p. 41 (Feb. 15, 2011); In re Visteon Corporation, Case No. 09-11786 (Bankr. D. Del.), ECF 

No. 4099-1, PDF. p. 62 (Aug. 31, 2010); In re Sportsman’s Warehouse, Inc., Case No. 09-10990 

(Bankr. D. Del.), ECF No. 411, PDF p. 28 (June 27, 2009).  For ease of reference, the relevant 

provisions from these cases are excerpted in Exhibit A. 

23. For these reasons, the Plan must be amended to remove the Insurance Defenses 

definition, and the Plan must  specifically provide for appropriate insurance neutral language.  As 

filed, the Plan is unconfirmable for failure to preserve the pre-bankruptcy status quo with respect 

to the rights and obligations of the Certain GM Insurers. 

B. The Plan’s attempt to confer exclusive jurisdiction over certain insurance-related 
matters is an impermissible modification of the rights of the Certain GM Insurers and 
lacks any foundation in the Bankruptcy Code 

24. There are arbitration provisions in the Certain GM Policies.  There is a strong 

federal policy, embodied in the Federal Arbitration Act, to recognize and favor the enforcement 

of agreements to arbitrate.  9 U.S.C. § 2; see PPG Industr. Inc. v. Webster Auto Parts, Inc., 128 

F.3d 103, 107 (2d Cir. 1997) (“Federal policy favors arbitration as an alternate means of dispute 

resolution.”); see also In re Enron Corp., 364 B.R. 489, 511 (Bankr. S.D.N.Y. 2007).  

Additionally, certain of the Policies constitute agreements to arbitrate with foreign entities, and 

accordingly the New York Convention on the Recognition and Enforcement of Foreign Arbitral 

Awards (the “New York Convention”), an international treaty to which the United States is a 

signatory, is applicable.  See 21 U.S.T. 2517, 330 U.N.T.S. 38; see also 9 U.S.C. § 201 et seq. 

(implementing the Convention).  Under the New York Convention, agreements to arbitrate 

involving international commerce are enforceable.  See id. 

25. Arbitration clauses are enforceable notwithstanding the bankruptcy of a debtor-
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insured.  See Fallick v. Kehr, 369 F.2d 899, 904 (2d Cir. 1966); see also In re Hagerstown Fiber 

Ltd. P’ship, 277 B.R. 181, 199 (Bankr. S.D.N.Y. 2002) (citing In Hays & Co. v. Merrill Lynch 

Pierce Fenner & Smith, Inc., 885 F.2d 1149 (3d Cir.1989)); In re Bethlehem Steel Corp., 390 

B.R. 784, 793 (Bankr. S.D.N.Y. 2008).  As this Court has previously recognized, the 

enforcement of arbitration provisions is particularly appropriate when the matters which are 

subject to arbitration are non-core matters and the arbitration process will have no affect on the 

administration of the bankruptcy estate.  See U.S. Lines, Inc. v. American Steamship Owners 

Mut. Prot. and Indem. Ass’n, Inc. (In re U.S. Lines, Inc.), 197 F.3d 631, 640 (2d Cir. 1999); see 

also In re S.W. Bach & Co., 425 B.R. 78, 89 (Bankr. S.D.N.Y. 2010) (“If a claim is ‘non-core,’ 

the court generally lacks discretion and must refer the claim to arbitration.”).  Additionally, as 

indicated by the U.S. Lines decision, concerns of international comity, respect for the capacities 

of foreign and transnational tribunals, and sensitivity to the need of the international commercial 

system for predictability in the resolution of disputes require enforcement of an agreement to 

arbitrate non-core matters which are subject to arbitration under the New York Convention.  See 

In re U.S. Lines, Inc., 197 F.3d at 639. 

26. Here, by attempting to provide for exclusive jurisdiction in the Bankruptcy Court 

over matters which are within the ambit of the arbitration provisions of the Policies, the Plan 

proponents are attempting to modify the contractual rights of the Certain GM Insurers.  See Ernst 

& Young LLP v. Baker O’Neal Holdings, Inc., 304 F.3d 753, 756 (7th Cir. 2002).  That is 

impermissible.  As with any contract, the Debtors may not modify the terms and provisions of 

the Policies.  See Hays, 885 F.2d at 1153; see also S.W. Bach & Co., 425 B.R. at 86. 

27. The attempt to confer exclusive jurisdiction is also impermissible to the extent it 

modifies the right of the Certain GM Insurers to litigate matters impacting or relating to the 
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Policies in any appropriate forum, subject to generally applicable jurisdictional rules.  See In re 

U.S. Lines, Inc., 197 F.3d 631, 640 (2d Cir. 1999).  As the U.S. Lines court noted, especially 

with regard to non-core matters, Congress anticipated that concurrent jurisdiction would exist 

and that adjudication of various matters would occur in different courts.  Id. (“[B]y not granting 

the bankruptcy court exclusive jurisdiction over non-core matters, ‘it is clear that in 1984 

Congress did not envision all bankruptcy related matters being adjudicated in a single 

bankruptcy court.’”); see also 28 U.S.C. § 1334(b) (“the district courts shall have original but not 

exclusive jurisdiction of all civil proceedings arising under title 11, or arising in or related to 

cases under title 11.”).   

28. The statutes which permit this Court to retain jurisdiction – 11 U.S.C. §§ 1141 

and 1142 – do not authorize the divestiture of the concurrent jurisdiction of other courts.  See In 

re Park Ave. Radiologists, P.C., 450 B.R. 461, 467 (Bankr. S.D.N.Y. 2011) (discussing Section 

1141 and post-confirmation jurisdiction, generally); see also In re Aylesbury Inn, Inc., 121 B.R. 

675, 678 (Bankr. N.D.N.Y. 1990) (discussing Section 1142); Mims v. Arrow Fin. Servs., LLC, 

132 S. Ct. 740, 748 (2012) (discussing non-bankruptcy law, noting “‘[D]ivestment of district 

court jurisdiction’ should be found no more readily than ‘divestmen[t] of state court 

jurisdiction.’”).  Only Congress can create or divest a court of jurisdiction (subject to 

Constitutional limitations).  Kontrick v. Ryan, 540 U.S. 443, 452 (2004); see Gunn v. Minton, 

133 S. Ct. 1059, 1064 (2013) (discussing the language used when Congress demonstrates an 

intent to divest particular courts of jurisdiction); see also Stoneridge Inv. Partners, LLC v. 

Scientific-Atlanta, 552 U.S. 148, 164 (2008) (“[T]he jurisdiction of the federal courts is carefully 

guarded against expansion by judicial interpretation.”) (citations and quotations omitted).  The 

Plan’s attempt to confer exclusive jurisdiction for the Bankruptcy Court to “hear and determine 
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rights to proceeds under the GM Policies, including consideration of any Insurance Defenses,” 

and to confer exclusive jurisdiction for “coverage disputes” and other insurance-related matters 

has no foundation in the Code and is otherwise without a legal basis.  It cannot be permitted.   

29. It is further objectionable that the Debtors seek to divest other courts of 

jurisdiction with respect to creditors and parties in interest to the bankruptcy, while reserving to 

themselves the right to litigate in any jurisdiction of their choosing.  The LT Trust Agreement 

provides:  

12.2 Jurisdiction. Subject to the proviso below, the parties agree that the 
Bankruptcy Court shall have exclusive jurisdiction over the Liquidating Trust, 
including, without limitation, the administration and activities of the Liquidating 
Trust, provided, however, that notwithstanding the foregoing or anything to the 
contrary set forth in the Plan, the Liquidating Trust Board shall have power 
and authority to bring (or cause to be brought) any action in any court of 
competent jurisdiction to prosecute any Liquidating Trust Causes of Action. 

 
Dkt. 5342-1 p. 56/70 [emphasis supplied].  The Borrower Claims Trust Agreement contains a 

similar provision permitting it to litigate in any court of competent jurisdiction.  See Dkt. 5342-3 

p. 43/51. 

30. These provisions eliminate the “exclusive” jurisdiction provision in the Plan, but 

only as to the Liquidating Trust and the Borrowers Claims Trust.  Apart from being legally 

impossible for the Debtors to divest other courts of jurisdiction, it is inherently inequitable for 

the Debtors to attempt to restrict the rights of creditors and other parties in interest while 

retaining the right to litigate in any court of competent jurisdiction for themselves and their 

successors.  As with the Plan itself, the Liquidating Trust Agreement and Borrower Claims Trust 

Agreement should provide for no more than concurrent jurisdiction. 

31. For these reasons, the Plan must be amended to provide for no more than 

concurrent post-confirmation jurisdiction over matters which affect or relate to the Certain GM 
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Insurers and the Policies issued by the Certain GM Insurers.  The LT Trust Agreement and the 

Borrower Claims Trust Agreement must similarly be amended to provide for no more than 

concurrent jurisdiction over such matters.  As filed, the Plan is unconfirmable. 

C. The Plan’s attempt to assign the Debtors’ interest in the Policies violates the anti-
assignment provisions of the Policies 

32. The Joint Chapter 11 Plan contemplates assigning the “GM Insurance Rights” – 

essentially any rights that the Debtors have or may have under the Policies issued by the Certain 

GM Insurers – to multiple parties.  Such assignments violate the anti-assignment provisions of 

the Policies.   

33. Specifically, the Policies provide that: “Assignment of interest under this Policy 

shall not bind Underwriters unless their consent is endorsed hereon.”  This provision is in accord 

with applicable non-bankruptcy law which prohibits the assignment of insurance policies without 

an insurer’s consent.  See, e.g., Touchet v. Guidry, 550 So. 2d 308, 313 (La. Ct. App. 1989) 

([S]ince insurance is a personal contract between the insurer and the named insured and on 

behalf of others specifically provided for, coverage terminates when the contract is assigned or 

transferred without the consent, permission, and approval of both contracting parties.”); see also 

Carle Place Plaza Corp. v. Excelsior Ins. Co., 144 A.D.2d 517, 534 N.Y.S.2d 397, 398 (1988). 

34. Here, the Policies are not property of the estate.  The Policies were issued to 

General Motors Corporation, and were accordingly administered in connection with the General 

Motors Corporation bankruptcy.8  The interest of the Estates in the Policies is limited to 

whatever rights certain of the Debtors have or assert they have as Assureds.  11 U.S.C. § 541. 

35. No provision of the Code provides for the assignment of the Debtors’ rights to 

8 In re Motors Liquidation Company, Case Number 09-50026 (Bankr. S.D.N.Y.). 
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third parties under these circumstances.9  The Policies, which are non-executory10 because the 

policy periods expired many years prior to the petition date, contain explicit anti-assignment 

clauses.  A debtor-in-possession is bound the provisions of such contracts.  See Hays, 885 F.2d at 

1153. 

36. The Certain GM Insurers are aware that the Third Circuit, in its Federal-Mogul 

Global decision, found authority in Section 1123(a)(5)(B) of the Code to assign insurance 

policies to a Section 524(g) trust without the consent of an insurer.11  In re Fed.-Mogul Global 

Inc., 684 F.3d 355, 374 (3d Cir. 2012).  Specifically, the Third Circuit found that the Bankruptcy 

Code preempts anti-assignment clauses in insurance policies because it allows the transfer of the 

debtor’s property “notwithstanding any otherwise applicable nonbankruptcy law.”  Id.   

37. The Certain GM Insurers respectfully submit that interpreting the phrase 

“applicable nonbankruptcy law” as an inclusive reference to contractual provisions in private 

contracts puts more weight on the phrase than it is capable of bearing.  In drafting the 

Bankruptcy Code, Congress routinely distinguished between contractual restrictions/provisions 

and “applicable law” or “applicable nonbankruptcy law.”  This is demonstrated by the plain 

language of Section 1123 itself, and numerous other sections of the Code.  See 11 U.S.C. § 

1123(d) (“[T]he underlying agreement and applicable nonbankruptcy law.”); 11 U.S.C. § 

9 It appears that the Debtors contemplated that assignment was impermissible, as evidenced by Section 
2.5(b) of the LT Trust Agreement, which provides for an alternative construct for the LT Trust to deal 
with situations where non-bankruptcy restrictions on transferability prohibit an assignment to the 
Liquidating Trust.  See Dkt. 5342-1 p. 18/70.  
10 In re Firearms Imp. & Exp. Corp., 131 B.R. 1009, 1013 (Bankr. S.D. Fla. 1991) (“[I]f an insurance 
contract is expired at the time of the filing of the debtor’s petition in bankruptcy . . . the contract is not 
executory.”).  If the Policies were executory, Section 365(c) of the Code would prevent assignment based 
on applicable non-bankruptcy law, which enforces restrictions on assignments.  11 U.S.C. § 365(c). 
11 The Federal-Mogul decision is also distinguishable because it was considering an assignment to a trust 
created under Section 524(g) of the Bankruptcy Code.  In re Fed.-Mogul Global Inc., 684 F.3d at 357.  
Here, the assignments contemplated by the Debtors under the Plan are not being made pursuant to 11 
U.S.C. § 524(g). 
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541(c)(1) (“[N]otwithstanding any provision in an agreement, transfer instrument, or applicable 

nonbankruptcy law.”); 11 U.S.C. § 1124(2) (“[N]otwithstanding any contractual provision or 

applicable law.); 11 U.S.C. § 363(l) (“[N]otwithstanding any provision in a contract, a lease, or 

applicable law.”); 11 U.S.C. § 552(b)(1) (“[T]o the extent provided by such security agreement 

and by applicable nonbankruptcy law.”); 11 U.S.C. § 1322(e) (“[T]he underlying agreement and 

applicable nonbankruptcy law.”).  If Congress had wanted to permit debtors to assign non-

executory contracts that prohibit assignment by their terms, Congress would have done so 

explicitly.  See Duncan v. Walker, 533 U.S. 167, 173 (2001) (“[I]t is well settled that where 

Congress includes particular language in one section of a statute but omits it in another section of 

the same Act, it is generally presumed that Congress acts intentionally and purposely in the 

disparate inclusion or exclusion.”) (citations and internal quotations omitted).  

38. Those Debtors that are Assureds under the Policies owe non-delegable duties to 

the Certain GM Insurers, such as the duty to cooperate in the investigation and defense of claims, 

the duty to not admit liability, and the duty to otherwise provide all information, cooperation, and 

assistance as requested of them.  Whomever becomes the holder of rights that the Debtors have 

(or allege they have) as “Assureds” under the Policies must correspondingly undertake the duties 

of Assureds under the Policies.  The Certain GM Insurers reserved the right to consent to any 

assignment to ensure that the person or entity undertaking such duties is a person or entity that 

the Insurers agree to and accept.  It is fundamentally unfair to the Certain GM Insurers to 

confirm a Plan which assigns the Debtors’ interest in the Policies to persons whose interests are 

adverse to the Certain GM Insurers, or to which the Certain GM Insurers do not otherwise 

consent.  The Court may not confirm a Plan which is fundamentally unfair in its treatment of 

parties in interest.  11 U.S.C. § 1129(a)(3); see In re Coram Healthcare Corp., 271 B.R. 228, 234 
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(Bankr. D. Del. 2001) (“In evaluating the totality of circumstances surrounding a plan a court has 

‘considerable judicial discretion’ in finding good faith, with the most important feature being an 

inquiry into the ‘fundamental fairness’ of the plan.’”); In re Leslie Fay Companies, Inc., 207 

B.R. 764, 781 (Bankr. S.D.N.Y. 1997). 

39. For these reasons, the assignment of the “GM Insurance Rights” pursuant to the 

Joint Chapter 11 Plan is impermissible, and the Court must deny confirmation of the Plan so long 

as the Plan purports to provide for such transfer. 

D. Providing for Insurance Neutrality requires de minimus changes to the Plan 

40. Although the Plan is unconfirmable as filed, the defects addressed herein can be 

remedied with de minimus changes, as follows: 

(i) The “Insurance Defenses” definition in Article I should be 
stricken; 

(ii) The last sentence of Article VI.K.2. should be removed and 
replaced with a separate section setting out the “Insurance 
Neutrality” provision set out below; 

(iii) The word “exclusive” should be stricken from Article XII of the 
Plan, the LT Trust Agreement, and the Borrower Claims Trust 
Agreement, thereby making post-confirmation jurisdiction 
concurrent; and  

(iv) The assignments should be stricken from the Plan. 
 

41. As demonstrated by the Insurance Neutral language used in the numerous cases 

cited above, the following provision should be incorporated in the Debtor’s Plan: 

Nothing contained in this Plan, in the Disclosure Statement, in the 
Liquidating Trust Agreement, or in the Borrower Claims Trust Agreement 
(including addendums, exhibits, schedules, or supplements to the Plan, 
Disclosure Statement, Liquidating Trust Agreement, or Borrower Claims 
Trust Agreement, and including any provision that purports to be 
preemptory or supervening), shall in any way operate to, or have the effect 
of, impairing, altering, supplementing, changing, expanding, decreasing, 
or modifying: (A) the rights of any of the Debtors’ insurers, including but 
not limited to those insurers issuing policies referred to by the Debtors as 
the “General Motors Combined Specialty Insurance Program 12/15/00 – 
12/15/03,” and which insurers are elsewhere identified as the Certain GM 
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Insurers (the “Certain GM Insurers” and together with all other entities 
that are providing or have provided insurance to the Debtors or any 
affiliate or predecessor of the Debtors, the “Insurers”); or (B) any rights or 
obligations of the Debtors arising out of and/or under any insurance policy 
issued to the Debtors or under which the Debtors have sought or may seek 
coverage (the “Policies”).  For all issues of insurance coverage or 
otherwise, the provisions, terms, conditions, and limitations of the Policies 
shall control.   

 
42. The changes set forth above will accomplish the necessary and appropriate 

objectives of maintaining the pre-bankruptcy status quo with regard to the Certain GM Insurers’ 

substantive and procedural rights.  The  foregoing changes will ensure that the Joint Chapter 11 

Plan will neither increase the Insurers’ pre-petition obligations nor impair their pre-petition 

contractual rights under the Policies.   

IV. RESERVATION OF RIGHTS 

43. The Certain GM Insurers expressly reserve all of their rights under their Policies 

and under applicable law and at equity, including without limitation the right to deny or limit 

coverage for any claim, the right to arbitrate in accordance with the terms of their Policies, and 

the right to assert any and all defenses, limitations and/or exclusions applicable with respect to 

any claim which is alleged to implicate their Policies.     

44. The Certain GM Insurers further reserve all of their rights to object to any claim 

for coverage under the Policies and/or any claim for payment under any settlement, judgment, or 

fee/expense payment or reimbursement, and to compel arbitration or seek declaratory and/or 

injunctive relief to enforce their rights under the Policies or applicable law or at equity.   

45. Nothing in this Objection is or shall be construed as an acknowledgment that any 

of the Policies covers or otherwise applies to any claims, losses or damages on account of any 

claim which is alleged to implicate the Policies.  For all issues of coverage or otherwise, the 

terms, conditions, and limitations of the Policies control.  The Certain GM Insurers further 
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reserve the right to have any non-core matter adjudicated by the United States District Court or 

in any other appropriate non-bankruptcy forum, and do not consent to entry of any final order by 

the bankruptcy court for any matter for which their consent is required. 

46. The Certain GM Insurers want simply to ensure that the Plan is, in fact, insurance 

neutral, and that it otherwise complies with the requirements of the Bankruptcy Code.   

V. CONCLUSION 

Confirmation can only be granted if the Joint Chapter 11 Plan is insurance neutral, 

meaning that it does not impair, supplement, change, expand, decrease, modify, or otherwise 

prejudice any of the terms, provisions, conditions, limitations, rights, or obligations arising under 

or in connection with any of the Certain GM Policies, or pursuant to applicable law or at equity.  

The Plan proposed for confirmation is not insurance neutral, and for the reasons set forth herein, 

confirmation of the Plan must be denied. 

 
WHEREFORE, for the foregoing reasons, the Certain GM Insurers respectfully request 

the Court grant the relief requested herein. 

 Respectfully Submitted, 
 
Dated:  October 21, 2013  
 New York, New York 

By:  _/s/ _Susan N.K. Gummow _____________ 
Susan N.K. Gummow (IL 6258070) 

 Admitted Pro Hac Vice 
John Eggum (IL 6296314) 

 Admitted Pro Hac Vice 
FORAN GLENNON PALANDECH PONZI & RUDLOFF PC 
222 N. LaSalle Street, Suite 1400 
Chicago, IL  60601 
Telephone: (312) 863-5000 
 
Counsel for Certain Insurers Under General Motors  
Combined Specialty Insurance Program 12/15/00 - 
12/15/03
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CERTIFICATE OF SERVICE 
 

On October 21, 2013, the undersigned certifies that on this date, she caused a copy of the 
appended document to be served upon all parties identified on the Monthly Service List As Of 
October 1, 2013 [Docket No. 5257] (as defined in the Order Under Bankruptcy Code Sections 
102(1), 105(a) and 105(d), Bankruptcy Rules 1015(c), 2002(m) and 9007 and Local Bankruptcy 
Rule 2002-2 Establishing Certain Notice, Case Management and Administrative Procedures 
entered by this Court on May 23, 2012 [Docket No. 141]), in accordance with the terms of the 
Order docketed as Docket No. 141.  

 
By: /s/ Susan N.K. Gummow______________________ 
 Susan N.K. Gummow 
 FORAN GLENNON PALANDECH PONZI & RUDLOFF PC 
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SC1:3410109.24 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

In re: 

EASTMAN KODAK COMPANY, et al.,1 

Debtors. 

)
) 
) 
) 
) 
) 
) 

Chapter 11 

Case No. 12-10202 (ALG) 

(Jointly Administered) 

FIRST AMENDED JOINT CHAPTER 11 PLAN OF REORGANIZATION OF 
EASTMAN KODAK COMPANY AND ITS DEBTOR AFFILIATES 

Andrew G. Dietderich 
Brian D. Glueckstein 
Michael H. Torkin 
John J. Jerome  
SULLIVAN & CROMWELL LLP 
125 Broad Street 
New York, New York 10004 
Telephone:   (212) 558-4000 

Pauline K. Morgan  
YOUNG CONAWAY STARGATT & TAYLOR, LLP 
1270 Avenue of the Americas  
New York, New York 10020 
Telephone:   (212) 332-8840 

Counsel to the Debtors and  
Debtors in Possession 

Dated: August 21, 2013 

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are:  Eastman Kodak Company (7150); Creo Manufacturing America LLC (4412); Eastman Kodak 
International Capital Company, Inc. (2341); Far East Development Ltd. (2300); FPC Inc. (9183); Kodak (Near 
East), Inc. (7936); Kodak Americas, Ltd. (6256); Kodak Aviation Leasing LLC (5224); Kodak Imaging 
Network, Inc. (4107); Kodak Philippines, Ltd. (7862); Kodak Portuguesa Limited (9171); Kodak Realty, Inc. 
(2045); Laser-Pacific Media Corporation (4617); NPEC Inc. (5677); Pakon, Inc. (3462); and Qualex Inc. 
(6019).  The location of the Debtors’ corporate headquarters is 343 State Street, Rochester, NY 14650. 
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15.10. Termination of Fee Examiner’s Appointment 

Upon the resolution of all applications filed pursuant to sections 330 and 331 of 
the Bankruptcy Code by professionals subject to the Professional Fee Order, the Fee Examiner’s 
appointment shall terminate, and the Fee Examiner shall be released and discharged from all 
rights and duties arising from, or related to, the Chapter 11 Cases. 

15.11. Closing of Chapter 11 Cases 

The Reorganized Debtors shall, promptly after the full administration of the 
Chapter 11 Cases, file with the Bankruptcy Court all documents required by Bankruptcy Rule 
3022 and any applicable order of the Bankruptcy Court to close the Chapter 11 Cases. 

15.12. Conflicts 

Except as set forth in the Plan, to the extent that any provisions of the Amended 
Disclosure Statement, the Plan Supplement, or any order of the Bankruptcy Court (other than the 
Confirmation Order) referenced in the Plan (or any exhibits, appendices, supplements, or 
amendments to any of the foregoing), conflicts with or is in any way inconsistent with any 
provision of the Plan, the Plan shall govern and control. 

15.13. Further Assurances 

The Debtors, Reorganized Debtors, all Holders of Claims receiving Distributions 
hereunder, and all other parties-in-interest shall, from time to time, prepare, execute and deliver 
any agreements or documents and take any other actions as may be necessary or advisable to 
effectuate the provisions and intent of the Plan or the Confirmation Order. 

15.14. No Stay of Confirmation Order 

The Confirmation Order shall contain a waiver of any stay of enforcement 
otherwise applicable, including pursuant to Bankruptcy Rules 3020(e) and 7062. 

15.15. Waiver or Estoppel 

Each Holder of a Claim or an Equity Interest shall be deemed to have waived any 
right to assert any argument, including the right to argue that its Claim or Equity Interest should 
be Allowed in a certain amount, in a certain priority, secured or not subordinated by virtue of an 
agreement made with the Debtors or their counsel, or any other Entity, if such agreement was not 
disclosed in the Plan, the Amended Disclosure Statement or papers filed with the Bankruptcy 
Court prior to the Confirmation Date. 

15.16. Insurance Neutrality 

Notwithstanding anything to the contrary in the Amended Disclosure Statement 
and related documents, Plan, any other Plan document, the Confirmation Order or any other 
order of the Bankruptcy Court (including any other provision that purports to be preemptory or 
supervening or grants an injunction or release) (collectively, the “Plan-Related Documents”), the 
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Identified Insurance Policies and Agreements shall continue in effect after the Effective Date 
pursuant to their respective terms and conditions, and nothing in the Plan-Related Documents 
shall relieve any of the Reorganized Debtors from performing any of the Debtors’ obligations 
under the Identified Insurance Policies and Agreements including the provision or maintenance 
of any collateral and security required by the Identified Insurance Policies and Agreements, and 
payment of any claim for deductibles, self-insured retentions, retrospective premiums, or any 
other premium or similar obligations of any kind, any claim for contribution, indemnification, or 
subrogation, or any setoff, recoupment, or counterclaim arising out of or relating to any of the 
Identified Insurance Policies and Agreements, nor shall anything in the Plan-Related Documents 
relieve any insurer from performing its obligations under the Identified Insurance Policies and 
Agreements, in each case regardless of whether such obligations arise prior to or after the 
Effective Date.  To the extent that any of the Identified Insurance Policies and Agreements are 
considered to be executory contracts, then, notwithstanding anything to the contrary in the Plan, 
the Plan shall constitute a motion to assume or ratify such Identified Insurance Policies and 
Agreements.  On and after the Effective Date, the Identified Insurance Policies and Agreements 
will remain valid and enforceable in accordance with their terms, shall not be impaired by the 
Plan or Confirmation Order, and the Reorganized Debtors and the respective counterparty to 
each Identified Insurance Policy and Agreement will perform their respective obligations to one 
another, if any, under such Identified Insurance Policy and Agreement.  

15.17. Post-Effective Date Service 

After the Effective Date, the Debtors are authorized to limit the list of Entities 
receiving documents pursuant to Bankruptcy Rule 2002 to those Entities that have filed renewed 
requests for service. 

15.18. Notices 

All notices, requests, pleadings and demands to or upon the Debtors to be 
effective shall be in writing (including by facsimile transmission) and, unless otherwise 
expressly provided herein, shall be deemed to have been duly given or made when actually 
delivered or, in the case of notice by facsimile transmission, when received and telephonically 
confirmed, addressed as follows: 

(a) If to the Debtors, to: 

Eastman Kodak Company 
343 State Street 
Rochester, NY 14650 
Attn: Patrick M. Sheller 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 

  
 

 x   

In re: : Chapter 11  

 :   

GRUBB & ELLIS COMPANY, et al., : 
: 

Case No. 12-10685 (MG)  

 :   

 Debtors.1 : 
: 

Jointly Administered  

 x   

 
ORDER CONFIRMING JOINT LIQUIDATING PLAN FOR  

GRUBB & ELLIS COMPANY AND ITS AFFILIATED DEBTORS  
 
Grubb & Ellis Company and certain of its affiliates, as debtors and debtors 

in possession (collectively, the “Debtors”) and the statutory unsecured creditors’ 

committee in the Debtors’ chapter 11 cases (the “Committee,” and together with the 

Debtors, the “Plan Proponents”), having filed their Joint Liquidating Plan for Grubb & 

Ellis Company and its Affiliated Debtors, dated November 14, 2012 (the “Plan”) [Docket 

No. 1966] in accordance with section 1121 of title 11 of the United States Code (the 

“Bankruptcy Code”), and related Disclosure Statement (the “Disclosure Statement”)2 

[Docket No. 1976];  and the Bankruptcy Court by its Order dated January 10, 2013 (the 

“Disclosure Statement Order”) [Docket No. 2074] having: (a) approved the Disclosure 

                                                 
1  The Debtors in these chapter 11 cases are:  Las Vegas Commercial Brokerage, LLC; Grubb & Ellis 

Securities, Inc.; Grubb & Ellis of Nevada, Inc.; Grubb & Ellis of Michigan, Inc.; Grubb & Ellis of 
Arizona, Inc.; Grubb & Ellis New York, Inc.; Grubb & Ellis Management Services, Inc.; Grubb & Ellis 
Management Services Michigan, Inc.; Grubb & Ellis Landauer Valuation Advisory Services, LLC; 
Grubb & Ellis Healthcare REIT II Advisor, LLC; Grubb & Ellis Equity Advisors, LLC; Grubb & Ellis 
Consulting Services Company; Grubb & Ellis Company; Grubb & Ellis Capital Corporation; Grubb & 
Ellis Apartment REIT Advisor, LLC; Grubb & Ellis Affiliates, Inc.; and GBE Alesco Corp. 

2   All capitalized terms used herein but not otherwise defined shall have the meanings ascribed to them 
in the Plan and/or the Disclosure Statement Order. 
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 12 

allowance of compensation for services rendered before the Effective Date, no later than 

45 days after the Effective Date;  and (ii) shall be paid in full in such amounts as are 

allowed by the Bankruptcy Court in cash, unless a less favorable treatment is agreed to 

by the applicable Professional. 

48. A hearing on applications for final allowance of professional fees 

shall be held at a date and time to be scheduled by the Plan Administrator with the 

Court.  A notice of hearing shall be served upon the United States Trustee, counsel for 

the Committee and anyone who filed a notice of appearance.  Any professional fees and 

expenses incurred by professionals (for the Debtors, the Plan Administrator and the 

Committee) or the Plan Administrator subsequent to the Effective Date may be paid by 

the Plan Administrator in the ordinary course and subject to the terms of the Plan, as 

and when due, without application to the Bankruptcy Court. 

49. The Debtors or the Plan Administrator, as the case may be, shall 

pay all U.S. Trustee Fees, in accordance with the terms of the Plan, until such time as the 

Court enters a final decree closing the Debtors’ cases.  

50. As of the Effective Date, pursuant to Article II(B)(4) of the Plan and 

in all events without any action on the part of the holders thereof, all Interests issued 

and outstanding shall be cancelled and retired and no consideration will be paid or 

delivered with respect thereto.   

51. Notwithstanding anything to the contrary in the Disclosure 

Statement, the Plan, any other Plan document or this Confirmation Order, nothing in 

the Disclosure Statement, the Plan, any other Plan document or this Confirmation Order 
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 13 

(including any provision that purports to be preemptory or supervening) shall in any 

way operate to, or have the effect of: (i) impairing in any respect the legal, equitable or 

contractual rights and defenses of the ACE American Insurance Company, Westchester 

Fire Insurance Company, Westchester Surplus Lines Insurance Company, and/or any 

of their affiliated companies (collectively, the  “ACE Companies”) or insureds under 

any insurance policy or bond issued by the ACE Companies for the benefit of the 

Debtors or their affiliates or any agreement between the Debtors and the ACE 

Companies (the “ACE Agreements”) or under any applicable non-bankruptcy law;  

(ii) modifying any of the terms, conditions, limitations and/or exclusions contained in 

the ACE Agreements, which terms, conditions, limitations and/or exclusions shall 

remain in full force and effect;  or (iii) altering any existing continuing duties and 

obligations of any insured, principal and/or indemnitor  under the ACE Agreements 

(including the issuer of any letter of credit). 

52. Notwithstanding anything to the contrary in the Disclosure 

Statement, the Plan, any other Plan Document or this Confirmation Order, nothing in 

the Disclosure Statement, the Plan, any other Plan Document or this Confirmation 

Order (including any provision that purports to be preemptory or supervening) shall in 

any way operate to, or have the effect of, impairing in any respect the legal, equitable or 

contractual rights and defenses of the insureds or insurers under any insurance policy 

issued by Liberty Mutual Insurance Company or its affiliates (collectively, “Liberty”) 

for the benefit of the Debtors or their affiliates or any agreement between the Debtors 

and Liberty or under any applicable non-bankruptcy law. 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 )  
In re: ) Chapter 11 
 )  
HAWKER BEECHCRAFT, INC., et al.,1 ) Case No. 12-11873 (SMB) 
 )  
    Debtors. ) (Jointly Administered) 
 )  
 

DEBTORS’ AMENDED JOINT PLAN OF REORGANIZATION 
PURSUANT TO CHAPTER 11 OF THE BANKRUPTCY CODE 

 

  
James H.M. Sprayregen, P.C. Patrick J. Nash, Jr. (admitted pro hac vice) 
Paul M. Basta Ross M. Kwasteniet (admitted pro hac vice) 
KIRKLAND & ELLIS LLP KIRKLAND & ELLIS LLP 
601 Lexington Avenue 300 N. LaSalle 
New York, New York 10022 Chicago, Illinois 60654 
Telephone: (212) 446-4800 Telephone: (312) 862-2000 
Facsimile: (212) 446-4900 Facsimile: (312) 862-2200 

  
  

Counsel to the Debtors and Debtors in Possession  
  
Dated:  January 30, 2013  

                                                           
1  The Debtors in the chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification number, include:  Hawker 

Beechcraft, Inc. (2598); Arkansas Aerospace, Inc. (7496); Beech Aircraft Corporation (0487); Beechcraft Aviation Company (3548); 
Hawker Beechcraft Acquisition Company, LLC (8770); Hawker Beechcraft Corporation (5770); Hawker Beechcraft Defense Company, 
LLC (5891); Hawker Beechcraft Finance Corporation (8763); Hawker Beechcraft Global Customer Support Corporation (7338); Hawker 
Beechcraft Holding, Inc. (6044); Hawker Beechcraft International Delivery Corporation (6640); Hawker Beechcraft International Holding 
LLC (6757); Hawker Beechcraft International Service Company (9173); Hawker Beechcraft Notes Company (0498); Hawker Beechcraft 
Quality Support Company (7800); Hawker Beechcraft Regional Offices, Inc. (3889); HBC, LLC (N/A); and Rapid Aircraft Parts Inventory 
and Distribution Company, LLC (N/A).  The location of the Debtors’ corporate headquarters and the Debtors’ service address is:  10511 
East Central, Wichita, Kansas 67206. 
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Disbursing Agent to provide written notice to such Holder as to what the Debtors believe to be the nature and scope 
of applicable insurance coverage.  To the extent that one or more of the Debtors’ insurers agrees to satisfy in full a 
Claim (if and to the extent adjudicated by a court of competent jurisdiction), then immediately upon such insurers’ 
agreement, such Claim may be expunged without a Claims objection having to be Filed and without any further 
notice to or action, order, or approval of the Bankruptcy Court. 

3. Applicability of Insurance Policies 

Except as otherwise provided in the Plan, distributions to Holders of Allowed Claims shall be in 
accordance with the provisions of any applicable insurance policy.  Notwithstanding anything to the contrary 
contained herein (including Article IX), nothing contained in the Plan shall constitute or be deemed a release, 
settlement, satisfaction, compromise, or waiver of any Cause of Action that the Debtors or any other Entity may 
hold against any other Entity, including insurers, under any policies of insurance or applicable indemnity, nor shall 
anything contained herein constitute or be deemed a waiver by such insurers of any defenses, including coverage 
defenses, held by such insurers.  

I. L/C Secured Claims Reserve and L/C Deficiency Claims Reserve 

That portion of the Class 6 distribution with respect to the L/C Secured Claims and that portion of the Class 
9A distribution with respect to the L/C Deficiency Claims that are distributed in connection with the Initial 
Distribution Date pursuant to Article III of this Plan shall be issued in the name of and distributed to the Senior 
Credit Facility Disbursing Agent to be held thereby in the L/C Secured Claims Reserve and the L/C Deficiency 
Claims Reserve, as applicable, together with all earnings thereon, if any (net of any expenses relating thereto, such 
expenses including any taxes imposed thereon or otherwise payable by the reserve), to be distributed by the Senior 
Credit Facility Disbursing Agent periodically to the relevant Holders of Allowed L/C Secured Claims and Allowed 
L/C Deficiency Claims, after consultation with the Senior Credit Facility Issuing Bank, and the Disbursing Agent, 
but no later than the L/C Final Distribution Date as required by this Plan, and upon the Senior Credit Facility 
Disbursing Agent’s receipt of a certification from the Senior Credit Facility Issuing Bank certifying the amount of 
the Existing L/C Facility Letters of Credit that (i) have been drawn since the Effective Date of the Plan, and (ii) have 
been drawn since the last certification to the Senior Credit Facility Disbursing Agent from the Senior Credit Facility 
Issuing Bank.  The Senior Credit Facility Disbursing Agent shall hold in the L/C Secured Claims Reserve and the 
L/C Deficiency Claims Reserve, as applicable, all dividends, payments, and other distributions made on account of, 
as well as any obligations arising from, the property held in the L/C Secured Claims Reserve and the L/C Deficiency 
Claims Reserve, as applicable, to the extent that such property continues to be so held at the time such distributions 
are made or such obligations arise.  After all L/C Claims have become either Allowed Claims or disallowed Claims, 
the Senior Credit Facility Disbursing Agent shall effect a final distribution of all assets remaining in the L/C Secured 
Claims Reserve to all Holders of Allowed Senior Credit Facility Claims (including without limitation Allowed L/C 
Claims) on a Pro Rata basis (determined based on the final amount of L/C Secured Claims that are Allowed).  After 
all L/C Claims have become either Allowed Claims or disallowed Claims, the Disbursing Agent shall effect a final 
distribution of all assets remaining in the L/C Deficiency Claims Reserve to all Holders of Allowed Senior Credit 
Facility Deficiency Claims on a Pro Rata basis (determined based on the final amount of L/C Deficiency Claims that 
are Allowed).  The Senior Credit Facility Issuing Bank is authorized to issue a notice of non-renewal to each 
beneficiary of an Existing L/C Facility Letter of Credit on or before the second anniversary of the Effective Date 
informing each such beneficiary that its Existing L/C Facility Letter of Credit will not be renewed on or after the 
second anniversary of the Effective Date. 

ARTICLE VIII. 
PROCEDURES FOR RESOLVING CONTINGENT,  

UNLIQUIDATED, AND DISPUTED CLAIMS 

A. Resolution of Disputed Claims 

1. Allowance of Claims 

On or after the Effective Date, the Reorganized Debtors shall have and shall retain any and all rights and 
defenses that the Debtors had with respect to any Claim, except with respect to any Claim Allowed as of the 

12-12020-mg    Doc 5413-1    Filed 10/21/13    Entered 10/21/13 15:58:47    Exhibit  - A 
   Pg 8 of 43



AKIN GUMP STRAUSS HAUER & FELD LLP 
One Bryant Park 
New York, New York 10036 
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1700 Pacific Avenue, Suite 4100 
Dallas, Texas 75201 
(214) 969-2800 (Telephone) 
(214) 969-4343 (Facsimile) 
Sarah Link Schultz 
 
Counsel to the TSC Debtors  
 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 )  
In re: ) Chapter 11 
 )  
TERRESTAR CORPORATION, et al.,1 ) Case No. 11-10612 (SHL) 
 )  
Debtors. ) Jointly Administered 
 )  
   

THIRD AMENDED JOINT CHAPTER 11 PLAN OF TERRESTAR CORPORATION, MOTIENT  
COMMUNICATIONS INC., MOTIENT HOLDINGS INC., MOTIENT LICENSE  

INC., MOTIENT SERVICES INC., MOTIENT VENTURES HOLDING INC., MVH  
HOLDINGS INC., TERRESTAR HOLDINGS INC. AND TERRESTAR NEW YORK INC. 

THIS CHAPTER 11 PLAN IS BEING SUBMITTED FOR APPROVAL BY THE BANKRUPTCY COURT.  THIS 
CHAPTER 11 PLAN HAS NOT BEEN APPROVED BY THE BANKRUPTCY COURT.  ACCORDINGLY, 
THIS IS NOT A SOLICITATION OF ACCEPTANCE OR REJECTION OF THE CHAPTER 11 PLAN. 
ACCEPTANCES OR REJECTIONS MAY NOT BE SOLICITED UNTIL A DISCLOSURE STATEMENT HAS 
BEEN APPROVED BY THE BANKRUPTCY COURT. 
 

Dated:  June 27, 2012 

 

                                                           
1 The debtors in these chapter 11 cases, along with the last four digits of each debtor’s federal taxpayer 

identification number, are:  TerreStar Corporation (6127); Motient Communications Inc. (3833); Motient 
Holdings Inc. (6634); Motient License Inc. (2431); Motient Services Inc. (5106); Motient Ventures Holding Inc. 
(6191); MVH Holdings Inc. (9756); TerreStar Holdings Inc. (0778); and TerreStar New York Inc. (6394). 
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2. Claims Payable by Third Parties 

No distributions under the Plan shall be made on account of an Allowed Claim that is payable pursuant to 
any of the TSC Debtors’ Insurance Policies until the holder of such Allowed Claim has exhausted all remedies with 
respect to such Insurance Policies.  To the extent that one or more of the TSC Debtors’ insurers agrees to satisfy in 
full or in part a Claim (if and to the extent adjudicated by a court of competent jurisdiction), then immediately upon 
such insurers’ agreement, the applicable portion of such Claim may be expunged without a Claim objection having 
to be filed and without any further notice to or action, order or approval of the Bankruptcy Court. 

3. Applicability of Insurance Policies 

Except as otherwise provided in the Plan, distributions to holders of Allowed Claims shall be in accordance 
with the provisions of any applicable Insurance Policy.  Nothing contained in the Plan shall constitute or be deemed 
a waiver of any Cause of Action that the TSC Debtors or any Entity may hold against any other Entity, including 
insurers under any policies of insurance, nor shall anything contained herein constitute or be deemed a waiver by 
such insurers of any defenses, including coverage defenses, held by such insurers. 

L. Post-petition Interest 

Unless expressly provided in the Plan, the Confirmation Order, the DIP Financing Order or any contract, 
instrument, release, settlement or other agreement entered into in connection with the Plan or required by the 
Bankruptcy Code (including without limitation Bankruptcy Code sections 506(b) and 1129(b)), post-petition interest 
shall not accrue on or after the Petition Date on account of any Claim. 

M. Section 506(c) Reservation 

The TSC Debtors and the Reorganized TSC Debtors reserve all rights under Bankruptcy Code section 
506(c) with respect to any and all Secured Claims, except to the extent waived pursuant to the DIP Financing Order. 

N. Single Satisfaction of Claims 

Holders of Allowed Claims may assert such Claims against each TSC Debtor obligated with respect to such 
Claim and such Claims shall be entitled to share in the recovery provided for the applicable Class of Claims against 
each obligated TSC Debtor based upon the full amount of the Allowed Claim.  Notwithstanding the foregoing, in no 
case shall the aggregate value of all property received or retained under the Plan on account of Allowed Claims 
exceed 100% of the underlying Allowed Claim. 

ARTICLE VIII. 
 

PROCEDURES FOR RESOLVING CONTINGENT, 
UNLIQUIDATED AND DISPUTED CLAIMS 

A. Prosecution of Objections to Claims 

The TSC Debtors (in consultation with the Designated Holders) or the Reorganized TSC Debtors, as 
applicable, shall have the exclusive authority to file, settle, compromise, withdraw or litigate to judgment any 
objections to Claims as permitted under the Plan; provided, however, that the filing, settlement, compromise, 
withdrawal or litigation to judgment of any objections to Claims after the Confirmation Date but before the Effective 
Date shall require the consent of each of the Designated Holders; provided, further, however, that if the Designated 
Holders (or any one Designated Holder) are providing at least 75% of the Exit Facility, the consent of the 
Designated Holders that are providing such portion of the Exit Facility shall also be required.  From and after the 
Effective Date, the Reorganized TSC Debtors may settle or compromise any Disputed Claim without approval of the 
Bankruptcy Court.  The TSC Debtors reserve all rights to resolve any Disputed Claim outside the Bankruptcy Court 
under applicable governing law. 
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K&E 20375095 

James H.M. Sprayregen, P.C. 
Paul M. Basta 
Ray C. Schrock 
KIRKLAND & ELLIS LLP 
601 Lexington Avenue 
New York, New York  10022 
Telephone: (212) 446-4800 
Facsimile: (212) 446-4900 
 
- and -  
 
James J. Mazza, Jr. 
KIRKLAND & ELLIS LLP 
300 North LaSalle 
Chicago, Illinois 60654 
Telephone (312) 862-2000 
Facsimile: (312) 862-2200 
 
Counsel to the Debtors and Debtors in Possession 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 )  
In re: ) Chapter 11 
 )  
THE GREAT ATLANTIC & PACIFIC TEA COMPANY, 
INC., et al.1 

) 
) 

Case No. 10-24549 (RDD) 

 )  
    Debtors. ) Jointly Administered 
 )  
 

DEBTORS’ FIRST AMENDED JOINT PLAN OF REORGANIZATION 
PURSUANT TO CHAPTER 11 OF THE UNITED STATES BANKRUPTCY CODE 

 
Dated:  February 17, 2012

                                                 
1  The Debtors in these Chapter 11 Cases, along with the last four digits of each Debtor’s federal tax identification number, are:  The 

Great Atlantic & Pacific Tea Company, Inc. (0974); 2008 Broadway, Inc. (0986); AAL Realty Corporation (3152); Adbrett 
Corporation (5661); Amsterdam Trucking Corporation (1165); APW Supermarket Corporation (7132); APW Supermarkets, Inc. 
(9509); Bergen Street Pathmark, Inc. (1604); Best Cellars DC Inc. (2895); Best Cellars Inc. (9550); Best Cellars Licensing Corp. 
(2896); Best Cellars Massachusetts, Inc. (8624); Best Cellars VA Inc. (1720); Bev, Ltd. (9046); Borman’s Inc. (9761); Bridge 
Stuart, Inc. (8652); Clay-Park Realty Co., Inc. (0902); Compass Foods, Inc. (0653); East Brunswick Stuart, LLC (9149); Farmer 
Jack’s of Ohio, Inc. (5542); Food Basics, Inc.(1210); Gramatan Foodtown Corp. (5549); Grape Finds At DuPont, Inc. (9455); Grape 
Finds Licensing Corp. (7091); Grapefinds, Inc. (4053); Greenlawn Land Development Corp. (7062); Hopelawn Property I, Inc. 
(6590); Kohl’s Food Stores, Inc. (2508); Kwik Save Inc. (8636); Lancaster Pike Stuart, LLC (9158); LBRO Realty, Inc. (1125); Lo-
Lo Discount Stores, Inc. (8662); Mac Dade Boulevard Stuart, LLC (9155); McLean Avenue Plaza Corp. (5227); Milik Service 
Company, LLC (0668); Montvale Holdings, Inc. (6664); North Jersey Properties, Inc. VI (6586); Onpoint, Inc. (6589); Pathmark 
Stores, Inc. (9612); Plainbridge, LLC (5965); SEG Stores, Inc. (4940); Shopwell, Inc. (3304); Shopwell, Inc. (1281); Spring Lane 
Produce Corp. (5080); Super Fresh/Sav-A-Center, Inc. (0228); Super Fresh Food Markets, Inc. (2491); Super Market Service Corp. 
(5014); Super Plus Food Warehouse, Inc. (9532); Supermarkets Oil Company, Inc. (4367); The Food Emporium, Inc. (3242); The 
Old Wine Emporium of Westport, Inc. (0724); The South Dakota Great Atlantic & Pacific Tea Company, Inc (4647); Tradewell 
Foods of Conn., Inc. (5748); Upper Darby Stuart, LLC (9153); and Waldbaum, Inc. (8599).  The location of the Debtors’ corporate 
headquarters is Two Paragon Drive, Montvale, New Jersey 07645. 
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C. Indemnification Obligations 

Notwithstanding anything herein to the contrary, the Reorganized Debtors shall assume 
and be deemed to have assumed the Indemnification Obligations as of and on the Effective Date 
other than any Indemnification Obligation that was previously rejected by the Debtors pursuant 
to an order of the Bankruptcy Court or is the subject of a motion to reject filed by the Debtors 
that was pending as of the Effective Date; provided that the Reorganized Debtors shall assume 
and be deemed to have assumed Indemnification Obligations for a former director or officer that 
was not employed by, engaged by, or serving in such capacity for the Debtors at any time 
following November 1, 2010 only if the Debtor Release provided under Article VIII.D hereof is 
approved by the Bankruptcy Court with respect to such former director or officer; provided 
further that Indemnification Obligations assumed or deemed assumed by the Reorganized 
Debtors pursuant to this Article V.C shall not be limited to obligations arising from or related to 
claims settled or released pursuant to the Debtor Release.  Each Indemnification Obligation that 
is assumed or deemed assumed pursuant to this Article V.C shall remain in full force and effect, 
shall not be modified, reduced, discharged, impaired, or otherwise affected in any way (whether 
by the Plan, a Restructuring Transaction, or otherwise), and shall be Unimpaired and unaffected, 
irrespective of when such obligation arose. 

D. Insurance Policies 

Each insurance policy shall be assumed by the applicable Debtor effective as of the 
Effective Date, pursuant to sections 365 and 1123 of the Bankruptcy Code, to the extent such 
insurance policy is executory, unless such insurance policy previously was rejected by the 
Debtors pursuant to a Bankruptcy Court order, is the subject of a motion to reject pending on the 
Effective Date, or is included in the schedule of “Rejected Executory Contracts and Unexpired 
Leases” contained in the Plan Supplement.  Notwithstanding anything to the contrary in the Plan 
or the Plan Supplement (including any other provision that purports to be preemptory or 
supervening), nothing in the Plan or the Plan Supplement shall in any way operate to, or have the 
effect of, impairing the legal, equitable or contractual rights of the Debtors’ insurers, if any, in 
any respect or the rights of the Debtors or any other party against the Debtors’ insurers or in 
respect of any insurance of the Debtors.  The rights of the Debtors and the Debtors’ insurers vis-
à-vis one another shall be determined under their respective insurance policies and any related 
agreements with the Debtors, if any, subject to the rights of the Debtors to assume any such 
policy or agreement in accordance with this provision.    

E. Objections to Assumption of Executory Contracts and Unexpired Leases Including Cure 
of Defaults 

With respect to each of the Executory Contracts or Unexpired Leases listed on the 
schedule of “Assumed Executory Contracts and Unexpired Leases,” the Debtors (in consultation 
with the Creditors’ Committee and the DIP Facility Administrative Agent) shall designate a 
proposed Cure, however, the assumption of such Executory Contracts or Unexpired Leases shall 
not be conditioned upon the disposition of all issues with respect to Cure.5  Such Cure shall be 
                                                 
5  For the avoidance of doubt, the Debtors’ assumption of the Executory Contracts and Unexpired Leases, 

pursuant to the Confirmation Order, shall occur as of the Effective Date despite any pending or unresolved 
objections to such assumptions based on Cure grounds.  
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 )  
In re: ) Chapter 11 
 )  
INNKEEPERS USA TRUST, et al., ) Case No. 10-13800 (SCC) 
 )  
    Debtors. ) Jointly Administered 
 )  

 

DEBTORS’ PLANS OF REORGANIZATION 
PURSUANT TO CHAPTER 11 OF THE BANKRUPTCY CODE 

 

Nothing contained herein shall constitute an offer, acceptance, or a legally binding obligation of the Debtors 
or any other party in interest.  This Plan is subject to approval of the Bankruptcy Court and other customary 
conditions.  This Plan is not an offer with respect to any securities.  YOU SHOULD NOT RELY ON THE 
INFORMATION CONTAINED IN, OR THE TERMS OF, THIS PLAN FOR ANY PURPOSE 
(INCLUDING IN CONNECTION WITH THE PURCHASE OR SALE OF THE DEBTORS’ SECURITIES) 
PRIOR TO THE CONFIRMATION OF THIS PLAN BY THE BANKRUPTCY COURT. 

  
James H.M. Sprayregen, P.C.  Anup Sathy, P.C. 
Paul M. Basta KIRKLAND & ELLIS LLP 
Stephen E. Hessler 300 North LaSalle Drive 
Brian S. Lennon Chicago, Illinois  60654-3406 
KIRKLAND & ELLIS LLP Telephone:  (312) 862-2000 
601 Lexington Avenue  
New York, New York  10022-4611  
Telephone:  (212) 446-4800  
  

Counsel to the Debtors and Debtors in Possession 
  
Dated:  June 29, 2011  
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2. Claims Payable by Third Parties 

No distributions under the Plan shall be made on account of an Allowed Claim that is payable pursuant to 
one of the Debtors’ insurance policies until the Holder of such Allowed Claim has exhausted all remedies with 
respect to such insurance policy.  To the extent that one or more of the Debtors’ insurers agrees to satisfy in full a 
Claim (if and to the extent adjudicated by a court of competent jurisdiction), then immediately upon such insurers’ 
agreement, such Claim may be expunged without a Claims objection having to be Filed and without any further 
notice to or action, order, or approval of the Bankruptcy Court. 

3. Applicability of Insurance Policies 

Except as otherwise provided in the Plan, distributions to Holders of Allowed Claims shall be in 
accordance with the provisions of any applicable insurance policy.  Nothing contained in the Plan shall constitute or 
be deemed a waiver of any Cause of Action that the Debtors, the Post-Effective Date Debtors, the Trustee, or any 
other Entity may hold against any other Entity, including insurers under any policies of insurance, nor shall anything 
contained herein constitute or be deemed a waiver by such insurers of any defenses, including coverage defenses, 
held by such insurers.    

ARTICLE VII. 
PROCEDURES FOR RESOLVING CONTINGENT,  

UNLIQUIDATED, AND DISPUTED CLAIMS 

A. Resolution of Disputed Claims Against Fixed/Floating Debtors, Anaheim Hotel Owner, and Anaheim Hotel 
Lessee 

1. Allowance of Claims Against Fixed/Floating Debtors, Anaheim Hotel Owner, or Anaheim Hotel Lessee 

On or after the Effective Date, the Disbursing Agent shall have and shall retain any and all rights and 
defenses that the applicable Fixed/Floating Debtor, Anaheim Hotel Owner, or Anaheim Hotel Lessee had with 
respect to any Claim, except with respect to any Claim deemed Allowed as of the Effective Date.  Except as 
expressly provided in the Plan or in any order entered in the Chapter 11 Cases prior to the Effective Date (including 
the Confirmation Order), no Claim shall become an Allowed Claim unless and until such Claim is deemed Allowed 
under the Plan or the Bankruptcy Code or the Bankruptcy Court has entered a Final Order, including the 
Confirmation Order (when it becomes a Final Order), in the Chapter 11 Cases allowing such Claim. 

2. Prosecution of Objections to Claims Against Fixed/Floating Debtors, Anaheim Hotel Owner, or Anaheim Hotel 
Lessee 

The Disbursing Agent shall have the exclusive authority to File objections to Claims against the 
Fixed/Floating Debtors, Anaheim Hotel Owner, or Anaheim Hotel Lessee, and to settle, compromise, withdraw or 
litigate to judgment objections to any and all Claims against the Fixed/Floating Debtors, Anaheim Hotel Owner, or 
Anaheim Hotel Lessee, regardless of whether such Claims are in a Class or otherwise.  From and after the Effective 
Date, the Disbursing Agent may settle or compromise any Disputed Claim against the Fixed/Floating Debtors, 
Anaheim Hotel Owner, or Anaheim Hotel Lessee without any further notice to or action, order, or approval of the 
Bankruptcy Court.  From and after the Effective Date, the Disbursing Agent shall have the sole authority to 
administer and adjust the Claims Register to reflect any such settlements or compromises without any further notice 
to or action, order, or approval of the Bankruptcy Court.  Notwithstanding anything herein to the contrary, the 
Disbursing Agent shall consult with New Anaheim HoldCo with respect to the filing, withdrawal, litigation, 
estimation, settlement, or compromise of any objections to any Claims against the Anaheim Hotel Owner or the 
Anaheim Hotel Lessee. 
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Richard M. Cieri 
M. Natasha Labovitz 
Craig A. Bruens 
Dana Yankowitz 
KIRKLAND & ELLIS LLP 
601 Lexington Avenue 
New York, New York  10022-4611 
Telephone: (212) 446-4800 
Facsimile: (212) 446-4900 
 
Counsel to the Debtors and Debtors in Possession 
 
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 )  
In re: ) Chapter 11 
 )  
CHEMTURA CORPORATION, et al.,1 ) Case No. 09-11233 (REG) 
 )  
   Debtors. ) Jointly Administered 
 )  
   

JOINT CHAPTER 11 PLAN OF CHEMTURA CORPORATION, ET AL. 

 
 

Dated:  October 29, 2010 

                                                           
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal 

taxpayer-identification number, are:  Chemtura Corporation (3153); A&M Cleaning Products, LLC (4712); 
Aqua Clear Industries, LLC (1394); ASCK, Inc. (4489); ASEPSIS, Inc. (6270); BioLab Company Store, LLC 
(0131); BioLab Franchise Company, LLC (6709); Bio-Lab, Inc. (8754); BioLab Textile Additives, LLC (4348); 
CNK Chemical Realty Corporation (5340); Crompton Colors Incorporated (3341); Crompton Holding 
Corporation (3342); Crompton Monochem, Inc. (3574); GLCC Laurel, LLC (5687); Great Lakes Chemical 
Corporation (5035); Great Lakes Chemical Global, Inc. (4486); GT Seed Treatment, Inc. (5292); HomeCare 
Labs, Inc. (5038); ISCI, Inc. (7696); Kem Manufacturing Corporation (0603); Laurel Industries Holdings, Inc. 
(3635); Monochem, Inc. (5612); Naugatuck Treatment Company (2035); Recreational Water Products, Inc. 
(8754); Uniroyal Chemical Company Limited (Delaware) (9910); Weber City Road LLC (4381); and WRL of 
Indiana, Inc. (9136). 
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15.12 Closing of Chapter 11 Cases 

The Reorganized Debtors shall, promptly after the full administration of the Chapter 11 Case, file with the 
Bankruptcy Court all documents required by Bankruptcy Rule 3022 and any applicable order of the 
Bankruptcy Court to close the Chapter 11 Cases. 

15.13 Conflicts 

Except as set forth in the Plan, to the extent that any provision of the Disclosure Statement or any other 
order (other than the Confirmation Order) referenced in the Plan (or any exhibits, schedules, appendices, 
supplements or amendments to any of the foregoing), conflict with or are in any way inconsistent with any provision 
of the Plan, the Plan shall govern and control; provided, however, that if there is a conflict between this Plan and a 
Plan Supplement document, the Plan Supplement document shall govern and control. 

15.14 Insurance Neutrality 

Unless otherwise expressly agreed to by an Insurer in writing, notwithstanding any provision in the Plan or 
the Confirmation Order, including any provision that purports to be preemptory or supervening, nothing contained in 
any such documents or in this paragraph shall (a) impose, or be deemed or construed to impose, any obligation on 
any Insurer to provide a defense for, pay defense costs, settle, or pay any settlement or judgment with respect to, any 
Claim, including any Insured Claim or (b) have the effect of impairing the Insurers’ legal, equitable, or contractual 
rights in any respect; rather, an Insurer’s obligations, if any, with respect to any Claim, including any Insured Claim, 
shall be determined solely by and in accordance with the allegedly applicable Insurance Policies. 

Unless otherwise expressly agreed to by an Insurer in writing, nothing in the Plan or the Confirmation 
Order, including any provision that purports to be preemptory or supervening, shall diminish or impair, or be 
deemed to diminish or impair, the rights of any Insurer to assert:  any defense, right, or claim, including but not 
limited to, any claim for deductibles, self-insured retentions, retrospective premiums, or any other premium or 
similar obligation of any kind; any claim for contribution, indemnification, or subrogation; or any setoff, 
recoupment, or counterclaim arising out of or relating to any of the Insurance Policies.  Without limiting the 
generality of the foregoing, unless otherwise expressly agreed to by an Insurer in writing, nothing in the Plan or the 
Confirmation Order, including any provision that purports to be preemptory or supervening, shall, under any theory: 

(a) constitute, or be deemed to constitute, a trial, adjudication, judgment, hearing on the merits, 
finding, conclusion, other determination, evidence, or suggestion of any determination 
establishing the liability of any Insurer (in the aggregate or otherwise) or establishing a coverage 
obligation in subsequent litigation relating to any Claim, including any Insured Claim, or under 
any of the Insurance Policies; 

(b) establish the liability or obligation of the Debtors with respect to any Claim that binds any Insurer, 
individually or with another Insurer(s), including whether the Debtors are or were liable on 
account of such claim or have suffered an insured loss; 

(c) establish that it is reasonable, appropriate, in good faith, or consistent with the terms and 
conditions of any Insurance Policy for the Debtors to settle, allow, assign any value to, liquidate, 
and/or pay (or present to any Insurer for payment) any Claim on any terms or conditions 
contemplated by the Plan, the Confirmation Order or any other agreement; 

(d) establish with respect to any Insured Claim or cause of action against any Insurer that the Plan, the 
Confirmation Order, or any other agreement (including any procedures, matrices, or criteria used 
or considered in valuing, estimating, or allowing Claims thereunder) are reasonable, appropriate, 
or entered into in good faith, or consistent with any procedures that were used to evaluate, settle, 
or pay Claims against the Debtors before the Chapter 11 Cases or under the terms and conditions 
of any Insurance Policy; 
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(e) establish with respect to any Insured Claim or cause of action against any Insurer that the conduct 
of the Debtors and the holders of Claims in connection with the negotiation, development, 
settlement, or implementation of the Plan, the Confirmation Order, or any other agreement was, is, 
or will be reasonable, appropriate, in good faith, or consistent with the terms and conditions of any 
Insurance Policy; 

(f) establish that any Insurer was invited to participate in, participated in, consulted on, and/or 
consented to the negotiation, proposal, solicitation, or approval of the Plan; 

(g) constitute, or be deemed to constitute, a determination of the reasonableness of the amount of any 
Claim, including any Insured Claim, either individually or in the aggregate with other Claims; 

(h) grant, or be deemed to grant, to any Entity any right to sue any Insurer directly in connection with 
a Claim, including any Insured Claim, or in connection with or under any of the Insurance 
Policies; 

(i) constitute, or be deemed to constitute, a finding or determination that any Debtor is a named 
insured, additional insured, or insured in any other way under any of the Insurance Policies; or 

(j) constitute, or be deemed to constitute, a determination that any Insurer has any defense or 
indemnity obligation with respect to any Claim or Insured Claim.  The Insurers shall retain, and be 
permitted to assert, (i) all of their rights and defenses with respect to coverage of any Claim, 
including any Insured Claim, notwithstanding any provision of the Plan or the Confirmation 
Order, including any provision that purports to be preemptory or supervening, and (ii) all of the 
Debtors’ defenses to liability in connection with any Claim, including any Insured Claim, and that 
the Insurers’ rights to assert all such underlying defenses to liability and all such defenses to 
coverage of any Claim, including any Insured Claim, will not be impaired in any way by the Plan 
or the Confirmation Order. 

Except as expressly set forth therein, nothing in the Plan or the Confirmation Order shall diminish or impair 
any of the rights and defenses of the Debtors or the Reorganized Debtors, if any, both legal and equitable, arising out 
of or relating to any of the Insurance Policies. 

Without limiting the foregoing, in considering whether to confirm the Plan, the Bankruptcy Court or any 
other court exercising jurisdiction over the Chapter 11 Cases is not considering, and is not deciding, any matter at 
issue or which may be raised as an issue in any Insurance Coverage Action. 

Under the Plan, the Reorganized Debtors retain the Debtors’ rights and obligations under each of the 
Insurance Policies, subject to the terms and conditions of each Insurance Policy.  All of the parties’ rights and 
arguments with respect to any purported assignment of any Insurance Policy are expressly preserved, and are not 
impaired, increased, or otherwise altered by the Plan, the Confirmation Order, or any other Plan Document. 

No Insurer shall be bound in any current or future litigation concerning any Claim or any Insurance Policy 
by any orders, including the Confirmation Order, factual findings, or conclusions of law issued in connection with 
confirmation of the Plan (including on appeal or in any subsequent proceeding necessary to effectuate the Plan), and 
no such order, including the Confirmation Order, findings of fact, or conclusions of law shall: 

(a) be admissible, used as evidence, referenced, or argued as persuasive to the case of the Debtors, 
any trust formed under this Plan, or any claimant in any Insurance Coverage Action; or 

(b) have any res judicata, collateral estoppel, or other preclusive effect on any claim, defense, right, or 
counterclaim of such Insurer that has been asserted or that may be asserted in any current or 
subsequent litigation concerning any Claim or any Insurance Policy; provided, however, that to 
the extent an Insurer is or may be a holder of a Class 4a or Class 4b Claim, the portions of the Plan 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------------------------------x 
   :  
In re   : Chapter 11  
   : 
GENERAL GROWTH  : 
PROPERTIES, INC., et al.,  : Case No. 09-11977 (ALG) 
   : 

 Debtors.   : Jointly Administered 
     :  

---------------------------------------------------------------x 
 

PLAN DEBTORS’ JOINT PLAN OF REORGANIZATION  
UNDER CHAPTER 11 OF THE BANKRUPTCY CODE 

 
The Plan Debtors (defined below) listed on Exhibit A hereto, as debtors in 

possession in the above-captioned chapter 11 cases, propose the following chapter 11 
plan pursuant to section 1121(a) of title 11 of the United States Code for resolution of 
outstanding creditor claims against, and interests in, the Plan Debtors.   

 
ARTICLE 1  

DEFINITIONS AND INTERPRETATION 

A. Definitions 

The following terms used herein shall have the respective meanings 
defined below (such meanings to be equally applicable to both singular and plural). 

1.1 ACH means Automated Clearing House.  

1.2 Adequate Protection Lien has the meaning ascribed to it in the 
Final DIP Order. 

1.3 Administrative Expense Bar Date has the meaning set forth in the 
Confirmation Order.  

1.4 Administrative Expense Claim means, as to any Plan Debtor, any 
right to payment constituting a cost or expense of administration of the Chapter 11 Cases, 
asserted against such Plan Debtor, under, and in accordance with, as applicable, sections 
365, 503(b), 507(a)(2) and 507(b) of the Bankruptcy Code, including (a) any actual and 
necessary costs and expenses of preserving the Plan Debtors’ estates, (b) any actual and 
necessary costs and expenses of operating the Plan Debtors’ businesses, and (c) any 
indebtedness or obligations incurred or assumed by the Plan Debtors during the Chapter 
11 Cases.  For the avoidance of doubt, the term “Administrative Expense Claim” does not 
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7.6 Interest 

To the extent that a Disputed Claim becomes an Allowed Claim after the 
Effective Date, the holder of such Claim shall be entitled to receive postpetition interest 
at applicable contract rate or, if none, at the Federal Judgment Rate, only to the extent 
that such Allowed Claim is otherwise entitled to receive postpetition interest in 
accordance with the terms of the Plan. 

7.7 Claims Paid or Payable by Third Parties 

(a) Claims Paid by Third Parties.  The Plan Debtors, as 
applicable, shall reduce a Claim, and such Claim shall be disallowed without a Claims 
objection having to be filed and without any further notice to or action, order, or approval 
by the Bankruptcy Court, to the extent that the holder of the Claim receives payment in 
full or in part on account of such Claim from a party that is not the Plan Debtor or an 
Affiliate of a Plan Debtor.  Subject to the last sentence of this paragraph, to the extent a 
holder of a Claim receives a distribution on account of such Claim and receives payment 
from a party that is not a Plan Debtor or an Affiliate of a Plan Debtor on account of such 
Claim, such Holder shall, within two (2) weeks of receipt thereof, repay or return the 
distribution to the applicable Plan Debtor, to the extent the holder’s total recovery on 
account of such Claim from the third party and under the Plan exceeds the amount of 
such Claim.  The failure of such holder to timely repay or return such distribution shall 
result in the holder owing the applicable Plan Debtor annualized interest at the Federal 
Judgment Rate on such amount owed for each Business Day after the two-week grace 
period specified herein until the amount is repaid. 

(b) Claims Payable by Third Parties.  No distributions under 
the Plan shall be made on account of an Allowed Claim that is payable pursuant to one of 
the Plan Debtors’ insurance policies until the holder of such Allowed Claim has 
exhausted all remedies with respect to such insurance policy; provided, however, nothing 
herein is intended to limit or prevent the payment by a Plan Debtor of the portion of an 
Allowed Claim in the amount of the Plan Debtor’s insurance deductible or self insured 
retention in respect of such Claim.  To the extent that one or more of the Plan Debtors’ 
insurers agrees to satisfy in full a Claim (if and to the extent adjudicated by a court of 
competent jurisdiction), then immediately upon such insurer’s agreement, such Claim 
may be expunged without a Claims objection having to be filed and without any further 
notice to or action, order, or approval of, the Bankruptcy Court. 

(c) Applicability of Insurance Policies.  Except as provided in 
the Plan, distributions to holders of Allowed Claims shall be in accordance with the 
provisions of any applicable insurance policy.  Nothing contained in the Plan shall 
constitute or be deemed to constitute a waiver of any cause of action that the Plan 
Debtors or any entity may hold against another entity, including insurers under any 
policies of insurance, nor shall anything contained herein constitute or be deemed a 
waiver by such insurers of any defenses, including coverage defenses.  
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Claim holding an un-negotiated check does not request reissuance of that check within six months after 
the date the check was mailed or otherwise delivered to the holder, that Allowed Claim shall be released 
and the holder thereof shall be forever barred, estopped and enjoined from asserting any Claim against 
any of the Plan Debtors, the Liquidation Trust or the Liquidation Trustee.  In such cases, any Cash or 
Liquidation Trust Interests held for payment on account of such Claims shall be property of the 
Liquidation Trust, free of any Claims of such holder with respect thereto. 

In an effort to ensure that all holders of Allowed Claims receive their allocated distributions, no 
later than 150 days after the issuance of such checks, the Liquidation Trustee shall file with the 
Bankruptcy Court a list of the holders of any un-negotiated checks.  For the avoidance of doubt, such list 
shall not include the holders of any checks that have not been negotiated within six months after the date 
the check was mailed or otherwise delivered to the holder.  Nothing contained herein shall require the 
Liquidation Trustee to attempt to locate any holder of an Allowed Claim. 

7. Claims Paid or Payable by Third Parties 

(a) Claims Paid by Third Parties 

To the extent that the holder of a Claim receives payment in full on account of such Claim from a 
party that is not a Plan Debtor or the Liquidation Trust, the Liquidation Trustee shall reduce the Claim in 
full (or to the extent of payment by the third party), and such Claim shall be disallowed to the extent of 
payment from such third party without an objection to such Claim having to be filed and without further 
notice to, action, order or approval of the Bankruptcy Court.  Further, to the extent that a holder of a 
Claim receives a distribution on account of such Claim and receives payment from a party that is not a 
Plan Debtor or the Liquidation Trust on account of such Claim, such holder shall, within two weeks of 
receipt thereof, repay or return the distribution to the Liquidation Trustee, to the extent that the holder’s 
total recovery on account of such Claim from the third party and under the Plan exceeds the amount of 
such Claim as of the date of any such distribution under the Plan.  The failure of such holder to timely 
repay or return such distribution shall result in the holder owing the Liquidation Trust annualized interest 
at the federal judgment rate on such amount owed for each Business Day after the two-week grace period 
specified above until such amount is repaid. 

(b) Chinese Drywall Claims 

In 2009, certain parties commenced the Chinese Drywall Litigation against homebuilders, 
developers, installers, retailers, realtors, brokers, suppliers, importers, exporters and distributors, as well 
as their insurers and the insurers of homeowners, who were involved with installing Chinese drywall in 
the affected properties.  The Chinese Drywall Litigation was transferred to the Chinese Drywall Court and 
was designated MDL No. 09-2047.  The Chinese Drywall Court ordered the parties to the Chinese 
Drywall Litigation to attend mediation, and on February 7, 2013, the Chinese Drywall Court approved a 
final settlement of the Chinese Drywall Litigation [E.D. La., MDL No. 09-2047, ECF No. 16570], 
pursuant to which the Chinese Drywall Claims were settled for approximately $337,655.34 in full and 
final satisfaction of such Claims, to be paid from the class action settlement.  Accordingly, no distribution 
will be made on account of Chinese Drywall Claims pursuant to the Plan. 

(c) Claims Payable by Insurance 

Holders of Claims that are covered by the Plan Debtors’ insurance policies shall seek payment of 
such Claims from applicable insurance policies, provided that the Plan Debtors and the Liquidation Trust, 
as applicable, shall have no obligation to pay any amounts in respect of prepetition deductibles or self 
insured retention amounts.  No distributions under the Plan shall be made on account of an Allowed 
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Claim that is payable pursuant to one of the Plan Debtors’ insurance policies until the holder of such 
Allowed Claim has exhausted all remedies with respect to such insurance policy.  To the extent that one 
or more of the Plan Debtors’ insurers agrees to satisfy in full a Claim (if and to the extent adjudicated by a 
court of competent jurisdiction or settled in accordance with the applicable insurer’s reasonable business 
judgment in consultation with the Liquidation Trustee), then, immediately upon such insurers’ agreement, 
the Proponents or the Liquidation Trustee, as applicable, may direct the Voting and Claims Agent to 
expunge such Claim from the Claims Register to the extent of any agreed-upon satisfaction without a 
Claims objection having to be filed and without any further notice to or action, order or approval of the 
Bankruptcy Court.  

Nothing contained in the Disclosure Statement, the Plan, the Confirmation Order, any exhibit to 
the Plan or any other Plan document (including any provision that purports to be peremptory or 
supervening) shall in any way operate to, or have the effect of, impairing in any respect the legal, 
equitable or contractual rights and defenses of the insureds or insurers with respect to any insurance 
policies issued to the Plan Debtors and any related agreements with the insurance companies.  The rights 
and obligations of the insureds and insurers under such insurance policies and related agreements shall be 
determined under such policies and agreements, including the terms, conditions, limitations, exclusions 
and endorsements thereof, which shall remain in full force and effect under their terms and under any 
applicable non-bankruptcy law.  Each of the non-Debtor counterparties to such insurance policies and 
agreements reserves all its rights and defenses under such insurance policies and agreements and 
applicable non-bankruptcy law, including any defenses to coverage. 

This Article V.I.7(c) shall not apply to distributions made on Allowed Claims on account of the 
D&O Insurance Coverage Settlement in accordance with the terms of the D&O Insurance Coverage 
Settlement Agreements and the D&O Settlement Order.  Notwithstanding anything to the contrary herein, 
insurers’ rights (if any) to reimbursement, recovery, collection, setoff, subrogation or recoupment are 
expressly preserved and, for the avoidance of doubt, the Plan Debtors’ and Liquidation Trustee’s defenses 
and objections to any such claims or asserted rights are expressly preserved. 

(d) Applicability of Insurance Policies 

Distributions to holders of Allowed Claims shall be in accordance with the provisions of any 
applicable insurance policy.  Except for Claims and Causes of Action released under the Plan against the 
Released Parties and Exculpated Parties, nothing contained in the Plan shall constitute or be deemed a 
waiver of any Cause of Action that the Plan Debtors, the Liquidation Trust or any Entity may hold against 
any other Entity, including insurers under any policies of insurance, nor shall anything contained herein 
constitute or be deemed a waiver by such insurers of any defenses, including coverage defenses, held by 
such insurers. 

ARTICLE VI. 
 

TREATMENT OF EXECUTORY CONTRACTS, UNEXPIRED LEASES AND  
POSTPETITION CONTRACTS  

A. Assumption and Rejection of Executory Contracts, Unexpired Leases and Postpetition Contracts 

1. Assumption of Executory Contracts, Unexpired Leases and Postpetition Contracts 

On the Effective Date, the Plan Debtors shall assume only the Executory Contracts, Unexpired 
Leases and Postpetition Contracts listed on the schedule of “Assumed Executory Contracts, Unexpired 
Leases and Postpetition Contracts.”  The Confirmation Order shall constitute an order of the Bankruptcy 
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

---------------------------------------------------------------

In re:

Trident Microsystems, Inc., et al.,1

Debtors.

---------------------------------------------------------

x
:
:
:
:
:
:
:
x

Chapter 11

Case No. 12-10069 (CSS)

(Jointly Administered)

Re: Dkt. No. 878, 960 & 1031

NOTICE OF FILING OF DEBTORS’ MODIFIED SECOND AMENDED JOINT PLAN
OF LIQUIDATION UNDER CHAPTER 11 OF THE BANKRUPTCY CODE

PLEASE TAKE NOTICE that on October 15, 2012, the Debtors filed the Debtors’
Second Amended Joint Plan of Liquidation Under Chapter 11 of the Bankruptcy Code [Docket
No. 1031] (the “Second Amended Plan”) and the Disclosure Statement for the Debtors’ Second
Amended Joint Plan of Liquidation Under Chapter 11 of the Bankruptcy Code (the “Second
Amended Disclosure Statement”) [Docket No. 1032].

PLEASE TAKE FURTHER NOTICE that on October 22, 2012, the United States
Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”) held a hearing on
approval of the Second Amended Disclosure Statement. On that date, the Bankruptcy Court
entered the Order (I) Approving the Disclosure Statement, (II) Approving Notice and Objection
Procedures for the Disclosure Statement Hearing, (III) Establishing Solicitation and Voting
Procedures, (IV) Scheduling a Confirmation Hearing and (V) Establishing Notice and Objection
Procedures for Confirmation of the Proposed Plan [D.I. 1061].

PLEASE TAKE FURTHER NOTICE that the Bankruptcy Court is scheduled to hold a
hearing on confirmation of the Debtors’ plan of liquidation on December 13, 2012 at 1:00 p.m.
(EST). The document attached hereto as Exhibit 1 is the Debtors’ Modified Second Amended
Joint Plan of Liquidation Under Chapter 11 of the Bankruptcy Code (the “Modified Second
Amended Plan”).

PLEASE TAKE FURTHER NOTICE that, for the convenience of interested parties,
attached hereto as Exhibit 2 is a blackline comparison of the Modified Second Amended Plan to
the previously-filed version of the Second Amended Plan.

1 The Debtors are the following two entities (the last four digits of their respective taxpayer identification
numbers, if any, follow in parentheses): Trident Microsystems, Inc. (6584) and Trident Microsystems (Far
East) Ltd. The mailing address of each of the Debtors, solely for purposes of notices and communications,
is 5201 Great America Parkway, Suite 320, Santa Clara, California 95054.
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otherwise provided herein and, in the case of Claims against TMFE, may be disallowed. All
such Claims against TMI (and with respect to TMFE, such Claims against TMFE as are
disallowed) shall, as of the Effective Date, be subject to the permanent injunction set forth in
Article IX F herein. Unless otherwise ordered by the Bankruptcy Court, all such Claims that are
timely filed as provided herein shall be treated as General Unsecured Claims under the Plan and
shall be subject to the provisions of Article III herein.

F. Indemnification and Reimbursement

Subject to the occurrence of the Effective Date, all Allowed Claims against the Debtors
for indemnification, defense, reimbursement, or limitation of liability of current or former
directors, officers, or employees of the Debtors against any Claims, costs, liabilities or causes of
action as provided in the Debtors’ articles of organization, certificates of incorporation, bylaws,
other organizational documents, or applicable law, shall, to the extent such indemnification,
defense, reimbursement, or limitation is owed in connection with one or more events or
omissions occurring before the Petition Date, be (i) paid only to the extent of any applicable
insurance coverage, and (ii) to the extent a proof of Claim has been timely filed and is Allowed,
treated as Allowed General Unsecured Claims to the extent such Claims are not covered by any
applicable insurance, including deductibles. Nothing contained herein shall affect the rights of
directors, officers or employees under any insurance policy or coverage with respect to such
Claims, costs, liabilities or Causes of Action or limit the rights of the Debtors, the TMI
Responsible Person, the TMFE Plan Administrator or the Debtors’ Estates to object to, seek to
subordinate or otherwise contest or challenge Claims or rights asserted by any current or former
officer, director or employee of the Debtors pursuant to this Article VII.F. or otherwise.
Notwithstanding any other order of the Bankruptcy Court or anything in this Plan to the contrary,
a liquidated, non-contingent proof of Claim for indemnification, defense, reimbursement, or
limitation of liability of directors, officers, or employees of the Debtors may be asserted against
TMFE or TMI at any time prior to the dissolution of TMI or TMFE; provided, however, that
such Claims shall be subject to the TMI Responsible Person or the TMFE Plan Administrator’s
opportunity to object, contest, challenge, subordinate or dispute such Claims pursuant to the
Plan.

G. D&O Insurance Policies

No prepaid D&O Insurance Policy shall be cancelled, and the Debtors’ directors, officers
and employees who have valid claims against the D&O Insurance Policies for indemnification,
defense, reimbursement, or limitation of liability may be paid from the D&O Insurance Policies
to the extent of the coverage provided by the D&O Insurance Policies. As such, and
notwithstanding anything in the Plan to the contrary, pursuant to sections 365(a) and 1123(b)(2)
of the Bankruptcy Code, the D&O Insurance Policies, to the extent the contract providing for
such is determined to be an executory contract, shall be deemed assumed by the Debtors.

H. Certain Insurance Policy Matters

Nothing in the Disclosure Statement, the Plan, the Confirmation Order, any exhibit to the
Plan or any other Plan document (including any provision that purports to be preemptory or
supervening), shall in any way operate to, or have the effect of, impairing in any respect the
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legal, equitable or contractual rights and defenses, if any, of the insureds, the Debtors or any
insurer with respect to any insurance policies or related agreements. The rights and obligations
of the insureds, the Debtors, the TMFE Plan Administrator, the TMI Responsible Person and
insurers shall be determined under the insurance policies or related agreements, including all
terms, conditions, limitations and exclusions thereof, which shall remain in full force and effect,
and under applicable non-bankruptcy law. Nothing in the Disclosure Statement, the Plan, the
Confirmation Order, any exhibit to the Plan or any other Plan document (including any provision
that purports to be preemptory or supervening), shall in any way (i) limit a Debtor, the TMFE
Plan Administrator, the TMI Responsible Person or their assignees from asserting a right or
claim to the proceeds of any insurance policy that insures any such Debtor, was issued to any
such Debtor or was transferred to the TMI Responsible Person or the TMFE Plan Administrator
by operation of the Plan, nor (ii) limit any right of any other party to challenge such right or
claim.

ARTICLE VIII.

CONDITIONS PRECEDENT

A. Conditions Precedent To The Confirmation Date

The following are conditions precedent to the Confirmation Date that must be satisfied or
waived:

1. The aggregate amount of Allowed Claims in Class 2.A. is not in excess of
$16,800,000 (or the amount as adjusted upward to account for the Stipulated Additional Allowed
Claims). Notwithstanding anything to the contrary herein, in the event that the aggregate amount
of Allowed Claims in Class 2.A. is in excess of $16,800,000 (or the amount as adjusted upward
to account for the Stipulated Additional Allowed Claims) and such condition to confirmation of
the Plan is not waived or otherwise satisfied, the Debtors, Creditors’ Committee and Cayman
Liquidators may continue to support an alternative plan of liquidation on terms and conditions
comparable to the Plan, and the Equity Committee shall reserve all rights to object to the
alternative plan of liquidation.

2. The IRS Claim shall be resolved for no greater than $500,000 in Cash.

3. The Confirmation Date shall be not later than December 15, 2012.

4. The Confirmation Order shall be in form and substance reasonably satisfactory to
the Debtors, the Creditors Committee, the Equity Committee and NXP.

B. Conditions Precedent To The Effective Date

The following are conditions precedent to the Effective Date that must be satisfied or
waived:

1. The Effective Date shall be not later than December 31, 2012.

2. The Bankruptcy Court shall have entered the Confirmation Order.
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such a setoff nor the allowance of any Claim under the Plan shall constitute a waiver or release by the Debtors or the 
Reorganized Debtors of any such claims, equity interests, rights and Causes of Action that the Debtors or the 
Reorganized Debtors may possess against any such Holder, except as specifically provided herein. 

I. Claims Paid or Payable by Third Parties 

1. Claims Paid by Third Parties 

The Debtors or the Reorganized Debtors, as applicable, shall reduce in full a Claim, and such Claim shall 
be disallowed without a Claim objection having to be Filed and without any further notice to or action, order or 
approval of the Bankruptcy Court, to the extent that the Holder of such Claim receives payment in full on account of 
such Claim from a party that is not a Debtor or Reorganized Debtor.  To the extent a Holder of a Claim receives a 
distribution on account of such Claim and receives payment from a party that is not a Debtor or Reorganized Debtor 
on account of such Claim, such Holder shall, within two weeks of receipt thereof, repay or return the distribution to 
the applicable Reorganized Debtor, to the extent the Holder’s total recovery on account of such Claim from the third 
party and under the Plan exceeds the amount of such Claim as of the date of any such distribution under the Plan. 

2. Claims Payable by Third Parties 

No distributions under the Plan shall be made on account of an Allowed Claim that is payable pursuant to 
one of the Debtors’ insurance policies until the Holder of such Allowed Claim has exhausted all remedies with 
respect to such insurance policy.  To the extent that one or more of the Debtors’ insurers agrees to satisfy in full a 
Claim (if and to the extent adjudicated by a court of competent jurisdiction), then immediately upon such insurers’ 
agreement, such Claim may be expunged without a Claims objection having to be Filed and without any further 
notice to or action, order or approval of the Bankruptcy Court. 

3. Applicability of Insurance Policies 

Except as otherwise provided in the Plan, distributions to Holders of Allowed Claims shall be in 
accordance with the provisions of any applicable insurance policy.  Nothing contained in the Plan shall constitute or 
be deemed a waiver of any Cause of Action that the Debtors or any Entity may hold against any other Entity, 
including insurers under any policies of insurance, nor shall anything contained herein constitute or be deemed a 
waiver by such insurers of any defenses, including coverage defenses, held by such insurers.  

J. Allocation Between Principal and Accrued Interest 

Except as otherwise provided in the Plan, the aggregate consideration paid to holders with respect to their 
Allowed Claims shall be treated pursuant to the Plan as allocated first to the principal amount of such Allowed 
Claims (to the extent thereof) and, thereafter, to the interest, if any, accrued through the Effective Date. 

Article IX. 

PROCEDURES FOR RESOLVING CONTINGENT, UNLIQUIDATED AND DISPUTED CLAIMS 

A. Allowance of Claims 

After the Effective Date, each Reorganized Debtor shall have and retain any and all rights and defenses 
such Debtor had with respect to any Claim or Interest immediately before the Effective Date. 

B. Claims Administration Responsibilities 

Except as otherwise specifically provided in the Plan, after the Effective Date, the Reorganized Debtors 
shall have the sole authority:  (a) to File, withdraw or litigate to judgment objections to Claims or Interests; (b) to 
settle or compromise any Disputed Claim without any further notice to or action, order or approval by the 
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Chapter 11

Case No. 11-13511 (KJC)

Jointly Administered

SECOND AMENDED JOINT CHAPTER 11 PLAN OF REORGANIZATION OF

SYMS CORP. AND ITS SUBSIDIARIES

Co-Proposed by the Debtors and the Official Committee of Syms Corp. Equity Security Holders

Mark S. Chehi (ID No. 2855)
Skadden, Arps, Slate, Meagher & Flom LLP
One Rodney Square
P.O. Box 636
Wilmington, Delaware 19899-0636
(302) 651-3000

- and –

Jay M. Goffman
Mark A. McDermott
Skadden, Arps, Slate, Meagher & Flom LLP
Four Times Square
New York, New York 10036-6522

Counsel for Debtors and Debtors in Possession

Dated: July 13, 2012
Wilmington, Delaware

Robert J. Dehney (Bar No. 3578)
Curtis S. Miller (Bar No. 4583)
Matthew B. Harvey (Bar No. 5186)
Morris, Nichols, Arsht & Tunnell LLP
1201 North Market Street, P.O. Box 1347
Wilmington, DE 19899-1347
Telephone: (302) 658-9200
Facsimile: (302) 658-3989

-and-

Thomas B. Walper
Seth Goldman
Bradley R. Schneider
Munger, Tolles & Olson LLP
355 South Grand Avenue, 35th Floor
Los Angeles, CA 90071-1560
Telephone: (213) 683-9100
Facsimile: (213) 683-5172

Counsel to the Official Committee of Syms Corp. Equity
Security Holders
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H. Special Provisions Regarding Insured Claims

Distributions under the Plan to each Holder of an Insured Claim shall be in accordance with the
treatment provided under the Plan for Syms General Unsecured Claims and Filene's General Unsecured
(Short-Term) Claims; provided, however, that the amount of any such Claim shall be determined as
follows:

(1) to the extent a Holder has an Allowed Insured Claim, all or a portion of which is
within the applicable deductible or self-insured retention under the relevant insurance policy of
the Debtors, then such amount shall be paid following the allowance of the Allowed Insured
Claim, in the ordinary course of the Debtor's business and consistent with the Debtor's insurance
policies and past practices;

(2) to the extent a Holder has an Allowed Insured Claim, a portion of which exceeds
the applicable deductible or self-insured retention under the relevant insurance policy of the
Debtors, then the amount of such Allowed Insured Claim that (i) exceeds the applicable
deductible or self-insured retention but (ii) is less than or equal to the limits of coverage under the
relevant insurance policy of the Debtors (the "Insurer Covered Amount") shall not be Allowed as
a Syms General Unsecured Claim or a Filene's General Unsecured (Short-Term) Claim; and

(3) to the extent a Holder has an Allowed Insured Claim, a portion of which exceeds
the limits of coverage under the relevant insurance policy of the Debtors, then such Holder shall
have an Allowed Syms General Unsecured Claim or Allowed Filene's General Unsecured (Short-
Term) Claim in the amount by which such Allowed Insured Claim exceeds the limits of coverage
under the Debtors' relevant insurance policy;

provided, further, that:

(4) the Insurer Covered Amount shall not be recoverable from the Debtors, and shall
only be recoverable from the applicable insurer; and

(5) an Allowed Insured Claim shall not be valid or enforceable against the Debtors'
insurers unless and until, among other things, the applicable deductible or self-insured retention
has been satisfied in accordance with subsection (1) above and the underlying insurance policy or
policies.

Nothing in this section shall constitute a waiver of any causes of action the Debtors or the
Reorganized Company may hold against any Person, including the Debtors' or the Reorganized
Company's insurance carriers, or a waiver of any rights, claims or defenses the insurers may have.
Nothing in this section is intended to, shall, or shall be deemed to preclude any holder of an Allowed
Insured Claim from seeking and/or obtaining a distribution or other recovery from any insurer of the
Debtors in addition to (but not in duplication of) any distribution such holder may receive under the Plan
or to preclude any insurer from contesting or asserting defenses to the claims of such holders. The
Debtors and the Reorganized Company do not waive, and expressly reserve their rights to assert that any
insurance coverage is property of the Estates to which they are entitled and the insurers expressly reserve
their rights to contest or assert defenses to any such assertion by the Debtors or the Reorganized Company.
Nothing in the Disclosure Statement, Plan or Confirmation Order shall be construed as, or is, a
determination as to coverage in connection with any Insured Claim under any applicable insurance policy.
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 
 

In re: 
 
CANAL CORPORATION, et al., 
 
 Debtors.1 

) 
) 
) 
) 
) 

Case No. 08-36642-DOT 
 
Chapter 11 
 
(Jointly Administered) 

 
 

SECOND AMENDED JOINT PLAN OF LIQUIDATION OF  
CANAL CORPORATION AND CERTAIN OF ITS AFFILIATED DEBTORS  

 
 

Dated: February 15, 2011 
 
 
Benjamin C. Ackerly (VSB No. 09120) 
Jason W. Harbour (VSB No. 68220) 
Shannon E. Daily (VSB No. 79334) 
HUNTON & WILLIAMS LLP 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, Virginia 23219-4074 
Telephone:  (804) 788-8200 
Telecopier:  (804) 788-8218 
 
Attorneys for Debtors and  
Debtors-in-Possession 

Peter S. Partee (VSB No. 34140) 
HUNTON & WILLIAMS LLP 
200 Park Avenue, 53rd Floor 
New York, New York 10166-0136 
Telephone:  (212) 309-1000 
Telecopier:  (212) 309-1100 

 

                                                 
1  The Debtors and the last four digits of their respective taxpayer identification numbers are as follows:  

Canal Corporation (f/k/a/ Chesapeake Corporation) (6880), Canal NC Company (f/k/a Chesapeake Printing 
and Packaging Company) (9208), Canal NY Company, Inc. (f/k/a Chesapeake Pharmaceutical Packaging 
Company, Inc.) (0010), Canal IH Company (f/k/a Chesapeake International Holding Company) (1532), 
WTM I Company (1080), Sheffield, Inc. (6314), Canal Resources Company (f/k/a Chesapeake Assets 
Company) (5293), Canal YR Company (f/k/a Chesapeake Recycling Company) (9383), Canal D&P 
Company (f/k/a Chesapeake Display and Packaging Company) (4207), Canal Virginia Company (f/k/a The 
Chesapeake Corporation of Virginia) (6783), Canal Corporation (Wisconsin) (f/k/a Chesapeake 
Corporation (Wisconsin)) (7682), Canal Corporation (Massachusetts) (f/k/a Chesapeake Corporation 
(Massachusetts)) (7686), Canal Corporation (D.C.) (f/k/a Chesapeake Corporation (D.C.)) (7684), Canal 
Corporation (Illinois) (f/k/a Chesapeake Corporation (Illinois)) (7685), Canal Corporation (Louisiana) 
(f/k/a Chesapeake Corporation (Louisiana)) (7681), Canal FP Company, LLC (f/k/a Chesapeake Forest 
Products Company, LLC) (6880), Canal DE Company (f/k/a Cary St. Company) (9092), Canal DP 
Company (f/k/a Delmarva Properties, Inc.) (7160), and Canal SH Company (f/k/a Stonehouse Inc.) (2481). 
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laws, applicable statutes or contractual obligations, as applicable, with respect to all past, present 
and future actions, suits, proceedings, or claims against any of such members (including ex 
officio members), officers, directors, managers and employees based upon any act or omission 
related to service with, for, or on behalf of the Plan Debtors, whether occurring before or after 
the Effective Date, shall not be discharged or impaired by Confirmation of this Plan, but rather 
shall survive unaffected by this Plan and the Confirmation Order and shall remain obligations of 
the Plan Debtors; provided, however, that such obligations survive only to the extent that the 
Plan Debtors’ obligations to indemnify the members (including ex officio members), officers, 
directors, managers and employees for such actions, suits, proceedings, or claims are covered by 
the proceeds of an insurance policy or policies.  Under no circumstances shall the Plan Debtors 
or the Estates be required to make any payments on such indemnity claims including, without 
limitation, defense costs. 

9.8 Insurance Preservation and Neutrality.  The Plan and the Confirmation Order, 
including any exculpation provisions or releases, if applicable, shall not diminish or impair the 
ability of the Plan Debtors, the Plan Administrator or any other Person to enforce against insurers 
any policies of insurance that may cover Claims against the Plan Debtors, the Estates, the Plan 
Administrator or any other Person.  Similarly, the Plan and the Confirmation Order, including 
any exculpation provisions or releases, if applicable, shall not expand the scope of, or alter in any 
other way, the obligations of any insurers under any policies of insurance that may cover Claims 
against the Plan Debtors, the Estates, the Plan Administrator or any other Person and the insurers 
shall retain any and all defenses to coverage that such insurers may have.  All such policies of 
insurance shall remain in full force and effect.  For the avoidance of doubt, the Plan and the 
Confirmation Order shall not diminish or impair any rights, claims, defenses, liabilities or 
obligations of (i) WTM I Company to any insurer or (ii) any insurer to WTM I Company.  In 
addition, the Plan and the Confirmation Order shall not limit or impair the ability of (a) the Plan 
Debtors to object to any Claims against the Estates filed by any insurer including, without 
limitation, Administrative, Priority, Secured or General Unsecured Claims or (b) any insurer to 
respond to such objection or assert such Claims, which Claims shall be allowed or disallowed 
pursuant to applicable law.  Distributions on any Allowed Claims filed by any insurer against the 
Estates shall be made pursuant to this Plan and the Confirmation Order. 

9.9 United States Securities and Exchange Commission.  Notwithstanding any 
provision herein to the contrary, no provision of the Plan or the Confirmation Order shall enjoin, 
impair or delay the United States Securities and Exchange Commission after the Effective Date 
from commencing or continuing any claims, causes of action, proceedings or investigations 
against any Person in any non-bankruptcy forum; provided, however, that nothing herein 
constitutes a waiver of any rights or defenses of any Person with respect to any claims, causes of 
action, proceedings or investigations by the United States Securities and Exchange Commission, 
including, without limitation, defenses related to validity, priority, amount and timeliness of such 
claims.  From and after the Effective Date, notwithstanding anything to the contrary in this Plan, 
to the extent requested by the United States Securities and Exchange Commission, the Plan 
Debtors shall take any and all actions necessary to evidence the suspension of the Plan Debtors’ 
further reporting obligations with the United States Securities and Exchange Commission or their 
statutory or regulatory obligations as a publicly traded company, including, without limitation, 
seeking to deregister the Plan Debtors’ securities pursuant to Section 12(j) of the Exchange Act. 

Case 08-36642-KLP    Doc 1324    Filed 02/15/11    Entered 02/15/11 17:08:13    Desc Main
 Document      Page 41 of 49

12-12020-mg    Doc 5413-1    Filed 10/21/13    Entered 10/21/13 15:58:47    Exhibit  - A 
   Pg 39 of 43



Case 09-11786-CSS    Doc 4099-1    Filed 08/31/10    Page 2 of 7712-12020-mg    Doc 5413-1    Filed 10/21/13    Entered 10/21/13 15:58:47    Exhibit  - A 
   Pg 40 of 43



Case 09-11786-CSS    Doc 4099-1    Filed 08/31/10    Page 62 of 7712-12020-mg    Doc 5413-1    Filed 10/21/13    Entered 10/21/13 15:58:47    Exhibit  - A 
   Pg 41 of 43



IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

In re:

SPORTSMAN’S WAREHOUSE, INC., et al.,

Debtors.1

)
)
)
)
)
)
)

Case No. 09-10990 (CSS)

Chapter 11

Jointly Administered

SECOND AMENDED JOINT PLAN OF REORGANIZATION OF
SPORTSMAN’S WAREHOUSE, INC. AND AFFILIATE DEBTORS

Gregg M. Galardi (DE Bar I.D. 2991)
Kristhy M. Peguero (DE Bar I.D. 4903)
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
One Rodney Square
P.O. Box 636
Wilmington, Delaware 19899
Tel: (302) 651-3000
Fax: (302) 651-3001

-and-

Glenn S. Walter
Emily C. Ma
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
300 South Grand Avenue
Suite 3400
Los Angeles, California 90071
Tel: (213) 687-5000
Fax: (213) 687-5600

Counsel for Sportsman’s Warehouse, Inc. et al.

Dated: Wilmington, Delaware
June 27, 2009

1 The Debtors and the last four digits of their respective taxpayer identification numbers are as follows:
Sportsman’s Warehouse, Inc. (2614); Pacific Flyway Wholesale, Inc. (5734), Minnesota Merchandising
Corp. (2908), Sportsman’s Aviation, LLC (4736), Sportsman’s Warehouse Southwest, Inc. (8590), and
Sportsman’s Warehouse Holdings, Inc. (5614).
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3.5 Special Provisions Regarding Insured Claims

(a) Distributions under the Plan to each holder of an Insured Claim shall be in
accordance with the treatment provided under the Plan for General Unsecured Claims; provided, however, that
the maximum amount of any Distribution under the Plan on account of an Allowed Insured Claim shall be
limited to an amount equal to the applicable self-insured retention under the relevant insurance policy;
provided further, however, that, to the extent a Holder has an Allowed Insured Claim, the amount of which
exceeds the total coverage available from the relevant insurance policies of the Debtors, such Holder shall have
an Allowed General Unsecured Claim in the amount by which such Allowed Insured Claim exceeds the
coverage available from the relevant Debtors’ insurance policies. Nothing in this section shall constitute a
waiver of any Litigation Rights the Debtors may hold against any Person, including the Debtors’ insurance
carriers; and nothing in this section is intended to, shall, or shall be deemed to preclude any Holder of an
Allowed Insured Claim from seeking and/or obtaining a distribution or other recovery from any insurer of the
Debtors in addition to (but not in duplication of) any Distribution such Holder may receive under the Plan;
provided, however, that the Debtors do not waive, and expressly reserve their rights to assert that any
insurance coverage is property of the Estates to which they are entitled.

(b) The Plan shall not expand the scope of, or alter in any other way, the rights and
obligations of the Debtors’ insurers under their policies, and the Debtors’ insurers shall retain any and all
defenses to coverage that such insurers may have, including the right to contest and/or litigate with any party,
including the Debtors, the existence, primacy and/or scope of available coverage under any alleged applicable
policy. The Plan shall not operate as a waiver of any other Claims the Debtors’ insurers have asserted or may
assert in any Proof of Claim or the Debtors’ rights and defenses to such Proofs of Claim.

3.6 Reclamation Claims

To the extent that Reclamation Claimants seek to assert that their Reclamation Claims are
Secured Claims under the Bankruptcy Code, the Debtors assert that the Reclamation Claims are not entitled to
such treatment because (i) the Reclamation Claimants’ reclamation rights were subject at all times to GECC’s
and GB’s perfected Liens, (ii) the Reclamation Claimants’ reclamation rights did not satisfy Bankruptcy Code
section 546(c) and other applicable nonbankruptcy law, and (iii) as a result of the amendments to the
Bankruptcy Code in 2005, Bankruptcy Code section 546(c) no longer provides that a reclamation claim is
entitled to administrative expense priority under section 503(b) of the Bankruptcy Code. Accordingly, each
Reclamation Claimant shall be considered to be a Holder of a Class 6 General Unsecured Claim with respect to
the value of the goods sold and delivered to the Debtors by such Reclamation Claimant.

3.7 Reservation of Rights Regarding Claims

Except as otherwise explicitly provided in the Plan, nothing shall affect the Debtors’ or the
Reorganized Debtors’ rights and defenses, both legal and equitable, with respect to any Claims, including, but
not limited to, all rights with respect to legal and equitable defenses to alleged rights of setoff or recoupment.
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