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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

DEFENDANT WHINSTONE US, INC.’S MOTION TO DISMISS OR, IN THE 
ALTERNATIVE, MOTION FOR MORE DEFINITE STATEMENT 

If you object to the relief requested, you must respond in writing. Unless otherwise 
directed by the Court, you must file your response electronically at 
https://ecf.txsb.uscourts.gov/ within twenty-one days from the date this motion was 
filed. If you do not have electronic filing privileges, you must file a written objection 
that is actually received by the clerk within twenty-one days from the date this motion 
was filed. Otherwise, the Court may treat the pleading as unopposed and grant the 
relief requested. 

 
1 The “Debtors” in these chapter 11 cases and the last four digits of their corporate identification numbers are as 
follows: Rhodium Encore LLC (3974) (“Rhodium Encore”), Jordan HPC LLC (3683) (“Jordan HPC”), Rhodium JV 
LLC (5323) (“Rhodium JV”), Rhodium 2.0 LLC (1013) (“Rhodium 2.0”), Rhodium 10MW LLC (4142) (“Rhodium 
10MW”), Rhodium 30MW LLC (0263) (“Rhodium 30MW”), Rhodium Enterprises, Inc. (6290), Rhodium 
Technologies LLC (3973) (“Rhodium Technologies”), Rhodium Renewables LLC (0748) (“Rhodium Renewables”), 
Air HPC LLC (0387) (“Air HPC”), Rhodium Shared Services LLC (5868), Rhodium Ready Ventures LLC (8618), 
Rhodium Industries LLC (4771) (“Rhodium Industries”), Rhodium Encore Sub LLC (1064), Jordan HPC Sub LLC 
(0463), Rhodium 2.0 Sub LLC (5319), Rhodium 10MW Sub LLC (3827), Rhodium 30MW Sub LLC (4386), and 
Rhodium Renewables Sub LLC (9511). The mailing and service address of the Debtors in these chapter 11 cases is 
2617 Bissonnet Street, Suite 234, Houston, TX 77005. Rhodium Encore, Jordan HPC, Rhodium JV, Rhodium 2.0, 
Rhodium 10MW, Rhodium 30MW, Rhodium Renewables, Air HPC, and Rhodium Industries are collectively referred 
to herein as “Plaintiffs.” 

In re: 
 
RHODIUM ENCORE LLC, et al.1 
 

Debtors.  

§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 24-90448 (ARP) 
 
(Jointly Administered) 

RHODIUM JV LLC, RHODIUM 30MW 
LLC, RHODIUM 2.0 LLC, RHODIUM 
10MW LLC, RHODIUM ENCORE LLC, 
AIR HPC LLC, JORDAN HPC LLC, 
RHODIUM INDUSTRIES LLC and  
RHODIUM RENEWABLES LLC, 

Plaintiffs, 
 

vs. 
 
WHINSTONE US, INC. and 
RIOT PLATFORMS, INC. 
 

Defendants. 
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Pursuant to Federal Rules of Civil Procedure 12(b)(1), 12(b)(3), 12(b)(6) and 12(e), 

Defendant Whinstone US, Inc. (“Whinstone”) hereby files this Motion to Dismiss or, in the 

Alternative, Motion for More Definite Statement (the “Motion”). Whinstone respectfully requests 

that this Court dismiss Plaintiffs’ Complaint or, in the alternative, order Plaintiffs to amend their 

Complaint to provide a more definite statement as to the bases for Plaintiffs’ claims against 

Whinstone and their alleged damages.  

I. SUMMARY OF MOTION 

Plaintiffs’ Complaint is riddled with conclusory statements, mischaracterizations, and 

speculation. The Complaint is also fundamentally flawed such that dismissal of Plaintiffs’ claims 

is warranted. First, Rhodium JV’s claims in Counts I and V, Jordan HPC’s claim in Count II, and 

Air HPC’s claim in Count V must be dismissed because the agreements serving as the bases for 

those claims contain valid and enforceable arbitration provisions. Second, Rhodium JV’s breach 

of contract claim based on Whinstone’s alleged breach of the Building D Agreement2 (Count I) is 

time-barred. Third, Jordan HPC’s breach of contract claim for Whinstone’s alleged failure to 

provide adequate power under the Jordan Agreement (Count II) fails as a matter of law because 

Jordan HPC seeks damages it is not entitled to recover under the plain language of the agreement. 

Fourth, Rhodium 30MW, Rhodium 2.0, Rhodium 10MW, and Rhodium Encore’s breach of 

contract claims for Whinstone’s alleged failure to provide adequate power under the 30MW 

Agreement and 5MW Agreements (Count II) fails because they did not provide Whinstone with 

written notice of their claims as required by the agreements. Fifth, Rhodium 30MW, Rhodium 2.0, 

Rhodium 10MW, and Rhodium Encore’s breach of contract claims for alleged missing power sales 

proceeds and overcharges under the 30MW Agreement and 5MW Agreements (Count III) similarly 

 
2 Capitalized terms have the meanings ascribed to them herein. 
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fails for their failure to provide the requisite written notice. Sixth, Rhodium JV, Rhodium 30MW, 

Rhodium 2.0, Rhodium 10MW, Rhodium Encore, Jordan HPC, and Rhodium Industries seek to 

recover breach of contract damages barred under the Water Agreement (Count IV). Seventh, 

Rhodium Renewables’ breach of contract claim (Count V) fails because Rhodium Renewables is 

neither a party to nor third-party beneficiary under the December Hosting Agreements, and 

Rhodium JV and Air HPC lack standing to recover for harms allegedly suffered by Rhodium 

Renewables. Eighth, Rhodium Renewables’ tortious interference with prospective business 

relationship fails as a matter of law because Rhodium Renewables cannot establish that its 

inclusion in the Tarrant County lawsuit was independently tortious or unlawful. The Court should 

dismiss all of Plaintiffs’ claims.  

Alternatively, the Court should order Plaintiffs to amend their Complaint to provide a more 

definite statement of the suit pursuant to Rule 12(e) because Plaintiffs’ Complaint is so vague and 

ambiguous that Whinstone cannot file a responsive pleading. 

II. FACTUAL BACKGROUND3 

A. Whinstone’s Relationship with Plaintiffs 

Whinstone hosts cryptocurrency mining operations at its large-scale data center located in 

Rockdale, Texas (the “Rockdale Facility”), where it provides necessary services (e.g., power, 

cooling, and internet connectivity, etc.) to its customers for housing and operating high volumes 

of Bitcoin mining equipment. Complaint ¶ 3. Beginning in 2020, Whinstone agreed to provide 

such services to various Rhodium-related entities. Specifically, Whinstone entered into the 

following contracts:  

 
3 The facts contained in this section are largely drawn from the allegations contained in Plaintiffs’ Complaint. 
Whinstone contests the veracity of Plaintiffs’ allegations; however, Whinstone accepts these factual allegations as true 
solely for purposes of this Motion. Should this action proceed, Whinstone will pursue its counterclaims and such other 
and further relief to which it may be justly entitled. 
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• New Hosting Service Agreement dated July 7, 2020 between Whinstone and 
Rhodium 30MW (the “30MW Agreement”) for 30 megawatts (“MW”) of power in 
Building C;4  

• Twenty identical New Hosting Service Agreements dated July 9, 2020 between 
Rhodium JV and Whinstone (collectively, the “5MW Agreements”) each providing 
for 5MW of power in Building C;5  

• Colocation Agreement dated November 2, 2020 between Whinstone and Jordan 
HPC (the “Jordan Agreement”) for 25MW of power in Building B;6 

• Hosting Agreement dated December 31, 2020 between Whinstone and Air HPC 
(the “Air HPC December Hosting Agreement”), which superseded the Jordan 
Agreement and provided for the same 25MW of power in Building B;7 

• Hosting Agreement dated December 31, 2020 between Whinstone and Rhodium 
JV (“Rhodium JV December Hosting Agreement,”8 together with the Air HPC 
December Hosting Agreement, the “December Hosting Agreements”), which 
superseded the 30MW Agreement and 5MW Agreements and provided for the same 
130MW of power in Building C; 

• Hosting Agreement dated January 7, 2021 between Whinstone and Rhodium JV for 
up to 100MW of power in Building D (the “Building D Agreement”);9 and  

• Whinstone Building C Water Supply Services Agreement dated August 12, 2021 
between Whinstone and Rhodium Industries, Rhodium JV, Rhodium 30MW, 
Rhodium Encore, Rhodium 2.0, Jordan HPC, and Rhodium 10MW (the “Water 
Agreement”).10 

Id. ¶¶ 23, 25-26, 30-32 and Exs. B-G. 

 
4 A true and correct copy of the 30MW Agreement is attached to Plaintiffs’ Complaint as Exhibit B.  
5 True and correct copies of the 5MW Agreements are attached to Plaintiffs’ Complaint as Exhibit C. 
6 A true and correct copy of the Jordan Agreement is attached to Plaintiffs’ Complaint as Exhibit D. 
7 A true and correct copy of the Air HPC December Hosting Agreement is attached to Plaintiffs’ Complaint as Exhibit 
E. 
8 A true and correct copy of the Rhodium JV December Hosting Agreement is attached hereto as Exhibit 1. Plaintiffs 
did not attach a copy of the Rhodium JV December Hosting Agreement to the Complaint; however, the Court may 
consider it because the agreement is central to the claim asserted in Count V of the Complaint. See Collins v. Morgan 
Stanley Dean Witter, 224 F.3d 496, 498-99 (5th Cir. 2000). 
9 A true and correct copy of the Building D Agreement is attached to Plaintiffs’ Complaint as Exhibit F. The parties 
mutually agreed to the termination of the Building D Agreement in June 2021. 
10 A true and correct copy of the Water Agreement is attached to Plaintiffs’ Complaint as Exhibit G. 
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B. Whinstone’s Termination of the Governing Agreements 

In May 2023, Whinstone filed suit against Rhodium 30MW, Rhodium JV, Air HPC, and 

Jordan HPC (collectively, the “Milam County Defendants”) in the 20th District Court of Milam 

County, Texas for breach of the December Hosting Agreements and declaratory relief.11  

In November 2023, faced with persistent, uncured payment defaults and other non-

monetary breaches, Whinstone issued a termination notice on November 27, 2023 (the “November 

2023 Termination Notice”), which terminated the December Hosting Agreements with immediate 

effect. Complaint ¶ 44-46; see also Complaint, Ex. E at § 17.2. Per its terms, the Water Agreement 

terminated automatically upon termination of the Rhodium JV December Hosting Agreement. 

Complaint, Ex. G at § 4(B). Because the December Hosting Agreements were properly terminated, 

Whinstone ceased providing power to the Rhodium-entities’ operations in Buildings B and C at 

the Rockdale Facility. Complaint ¶¶ 46-47. 

The Milam County Defendants improvidently obtained a temporary restraining order and 

temporary injunction requiring Whinstone to restore power to Buildings B and C. Id. The Third 

Court of Appeals subsequently reversed the order and dissolved the temporary restraining order 

and injunction.12  

Due to the (vacated) temporary injunction order, Whinstone was prohibited from 

immediately acting on its November 2023 Termination Notice. Complaint at ¶ 47. However, issues 

with the Rhodium entities operating at the Rockdale Facility came to a head again in January 2024 

 
11 A true and correct copy of Whinstone’s First Amended Petition in the Milam County lawsuit is attached hereto as 
Exhibit 2. The Court may take judicial notice of Whinstone’s petition in the Milam County lawsuit as well as the other 
pleadings attached hereto because they are a matter of public record and the contents cannot reasonably be disputed. 
Defranceschi v. Seterus, Inc., No. 4:15-CV-870-O, 2016 WL 6496319, at *2 (N.D. Tex. Apr. 18, 2016) (taking judicial 
notice of plaintiff’s original petition in a prior case for the purpose of establishing the fact of the prior litigation); see 
also FED. R. EVID. 201(b)(2) (a court may take judicial notice of a fact when “it can be accurately and readily 
determined from sources whose accuracy cannot reasonably be disputed”).  
12 A true and correct copy of the Third Court of Appeals Mandate is attached hereto as Exhibit 3. 
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when their improper installation and maintenance of cooling systems caused another large coolant 

spill at the facility. Id. at ¶ 48. As a result of the severity of the spill and the sheer number of prior, 

similar incidents, Whinstone issued a notice of suspension on January 12, 2024, and informed 

Rhodium JV that all power and services at Building C would be shut off pending further 

investigation. Id.  

Whinstone restored power to Building C after an emergency arbitrator granted Rhodium 

JV’s request for a temporary restraining order. Id. at ¶ 50. Whinstone complied with the arbitrator’s 

order while the parties continued to litigate their dispute. Id. at ¶ 51.  

C. Whinstone’s Tarrant County Lawsuit 

On July 19, 2024, Whinstone filed suit against Imperium Investments Holdings LLC, 

Rhodium Enterprises, Inc., Rhodium Technologies, Rhodium Renewables, Nathan Nichols, Chase 

Blackmon, Cameron Blackmon, and Nicholas Cerasuolo (collectively, the “Tarrant County 

Defendants”) in the 153rd Judicial District Court in Tarrant County, Texas.13  Complaint at ¶ 54. 

Whinstone’s claims in the Tarrant County lawsuit are straightforward: the Tarrant County 

Defendants made misrepresentations in connection with the purchase of Whinstone’s interest in 

Rhodium JV. Specifically, they promised that Whinstone would receive 12.5% of “all the 

underlying economics” generated from cryptocurrency mined from Building C at the Rockdale 

Facility. That promise proved to be false, and Whinstone was damaged as a result. Ex. 4. 

On August 30, 2024, Whinstone voluntarily nonsuited its claims against Rhodium 

Enterprises, Inc., Rhodium Technologies, and Rhodium Renewables without prejudice. Exhibit 5, 

Whinstone’s Notice of Nonsuit. The remaining Tarrant County Defendants removed the lawsuit to 

 
13 A true and correct copy of Whinstone’s Original Petition against the Tarrant County Defendants is attached hereto 
as Exhibit 4. 
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the United States Bankruptcy Court for the Northern District of Texas. The case was later 

transferred to the United States Bankruptcy Court in the Southern District of Texas (the 

“Bankruptcy Court”) and is pending as an adversary proceeding in the Debtors’ bankruptcy 

proceeding as Adversary Proceeding No. 24-03240-swe.14  

D. The Debtors’ Chapter 11 Case  

On August 24, 2024, Rhodium Encore, Jordan HPC, Rhodium JV, Rhodium 2.0, Rhodium 

10MW, and Rhodium 30MW filed voluntary petitions for relief under chapter 11 of the Bankruptcy 

Code in the United States Bankruptcy Court for the Southern District of Texas (the “Bankruptcy 

Court”). Complaint ¶ 61. On August 29, 2024, the remaining Debtors filed petitions for relief under 

chapter 11 as well. Id. 

Shortly thereafter, Debtors sought to assume the 5MW Agreements, 30MW Agreement, 

Jordan Agreement, December Hosting Agreements, and Water Agreement. [Dkt 7 and 32] (the 

“Motions to Assume”). The Bankruptcy Court recently granted Debtors’ Motions to Assume. [Dkt 

579, 763, 800]. Whinstone has appealed the Bankruptcy Court’s orders granting Debtors’ Motions 

to Assume to the District Court. [Dkt No. 814]. 

E. Plaintiffs’ Claims in this Adversary Proceeding 

On February 11, 2025, Plaintiffs filed their Complaint in this Adversary Proceeding against 

Whinstone and its parent company, Riot Platforms, Inc. [Dkt. 770]. In their Complaint, Plaintiffs 

assert six causes of action against Whinstone: (1) breach of the Building D Agreement; (2) breach 

of the 30MW Agreement, 5MW Agreements, and Jordan Agreement based on an alleged failure to 

provide adequate power; (3) breach of the 30MW Agreement, 5MW Agreements, and Jordan 

Agreement for alleged missing power sales proceeds and overcharges; (4) breach of the Water 

 
14 Whinstone moved to withdraw the reference of Adversary Proceeding No. 24-03240-swe. 
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Agreement; (5) breach of the December Hosting Agreements for failure to arbitrate; and 

(6) tortious interference with a prospective business relationship.  a 

III. LEGAL STANDARD 

A. Rule 12(b)(1) Standard 

Motions filed under Rule 12(b)(1) allow a party to challenge the subject matter jurisdiction 

of the district court to hear a case. FED. R. CIV. P. 12(b)(1). Lack of subject matter jurisdiction may 

be found in any one of three instances: (1) the complaint alone; (2) the complaint supplemented 

by undisputed facts evidenced in the record; or (3) the complaint supplemented by undisputed facts 

plus the court’s resolution of disputed facts. Barrera-Montenegro v. United States, 74 F.3d 657, 

659 (5th Cir. 1996). The burden of proof for a Rule 12(b)(1) motion to dismiss is on the party 

asserting jurisdiction. McDaniel v. United States, 899 F.Supp. 305, 307 (E.D. Tex. 1995). Thus, 

the plaintiff constantly bears the burden of proof that jurisdiction exists. Menchaca v. Chrysler 

Credit Corp., 613 F.2d 507, 511 (5th Cir. 1980). There is a split within the Fifth Circuit (and other 

circuits) regarding whether motions to dismiss based on arbitration provisions are proper under 

Rule 12(b)(1) or 12(b)(3) and the Fifth Circuit has not resolved this “enigmatic question.” Lim v. 

Offshore Specialty Fabricators, Inc., 404 F.3d 898, 902 (5th Cir. 2005) (discussing the split). 

However, some courts have held that Rule 12(b)(1) is the proper mechanism to use to seek 

dismissal of a claim based on an arbitration provision. See, e.g., Gilbert v. Donahoe, 751 F.3d 303, 

307 (5th Cir. 2014). 

When a motion to dismiss under Rule 12(b)(1) is filed in conjunction with other Rule 12 

motions, the court should consider the Rule 12(b)(1) arguments before addressing any other issues. 

Hitt v. City of Pasadena, 561 F.2d 606, 608 (5th Cir. 1977) (per curiam). Doing so prevents a court 

without jurisdiction from prematurely dismissing a case with prejudice. Id. Dismissal of a 

plaintiff’s claim due to the lack of subject matter jurisdiction is not a determination of the merits 
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of the claim and, therefore, does not prevent the plaintiff from pursuing the claim in a proper 

forum. Id. 

B. Rule 12(b)(3) Standard 

Under Rule 12(b)(3), claims may be dismissed for improper venue. FED. R. CIV. P. 12(b)(3). 

“The United States Supreme Court has described an arbitration agreement as a ‘specialized kind 

of forum-selection clause.’” Scherk v. Alberto-Culver Co., 417 U.S. 506, 519 (1974). Thus, the 

enforceability of an arbitration agreement may be analyzed under Rule 12(b)(3). McDonnel Grp., 

L.L.C. v. Great Lakes Ins. SE, UK Branch, 923 F.3d 427, 430 n.5 (5th Cir. 2019). And a motion to 

dismiss claims based on an enforceable arbitration provision may be properly brought under Rule 

12(b)(3). Id. (acknowledging that while the Fifth Circuit has not decided whether Rule 12(b)(1) or 

12(b)(3) is the proper vehicle for a motion to dismiss based on an arbitration clause, it has accepted 

Rule 12(b)(3) as a proper method for seeking dismissal in favor of arbitration) (citing Noble 

Drilling Servs., Inc. v. Certex USA, Inc., 620 F.3d 469, 472 n.3 (5th Cir. 2010)). 

C. Rule 12(b)(6) Standard 

Rule 12(b)(6) authorizes the dismissal of a plaintiff's claim for “failure to state a claim 

upon which relief may be granted.” FED. R. CIV. P. 12(b)(6). A complaint must set forth “more 

than labels and conclusions, and a formulaic recitation of the elements of a cause of action will not 

do.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007), accord Ashcroft v. Iqbal, 556 U.S. 662, 

678 (2009). To avoid dismissal, pleadings must demonstrate specific, well-pleaded facts, not 

merely conclusory allegations. Guidry v. Bank of LaPlace, 954 F.2d 278, 281 (5th Cir. 1992); 

Middaugh v. InterBank, 528 F.Supp. 3d 509, 533 (N.D. Tex. 2021). The facts alleged must “raise 

a right to relief above the speculative level.” Twombly. 550 U.S. at 555. It is not enough that a 

claim to relief be merely “possible” or “conceivable”; rather, it must be “plausible on its face.” 
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Iqbal, 556 U.S. at 678; Twombly, 550 U.S. at 570 (a plaintiff must plead “enough facts to state a 

claim to relief that is plausible on its face.”).  

D. Rule 12(e) Standard 

Rule 8 of the Federal Rules of Civil Procedure requires that a pleading stating a claim for 

relief contain “a short and plain statement of the claim showing that the pleader is entitled to relief.” 

Fed. R. Civ. P. 8(2). “If a pleading fails to specify the allegations in a manner that provides 

sufficient notice, a defendant can move for a more definite statement under Rule 12(e) before 

responding.” Swierkiewicz v. Sorema N.A., 534 U.S. 506, 514 (2002).  

IV. ARGUMENTS & AUTHORITIES 

A. Rhodium JV, Jordan HPC, and Air HPC’s claims based on agreements with 
arbitration provisions should be dismissed under Rule 12(b)(1) or Rule 12(b)(3). 

In Counts I, II, and V, Rhodium JV, Jordan HPC, and/or Air HPC assert claims based on 

Whinstone’s alleged breaches of the Building D Agreement, Jordan Agreement, and/or December 

Hosting Agreements. Complaint ¶¶ 73-78 (Count I), ¶¶ 79-87 (Count II), ¶¶ 109-118 (Count V). 

All of these agreements contain enforceable arbitration provisions15 requiring Rhodium JV, Jordan 

HPC, and Air HPC to arbitrate their claims against Whinstone in Milam County, Texas. Ex. F at 

§ 22 (Count I – Building D Agreement); Complaint, Ex. D at § 22 (Count II – Jordan Agreement); 

Complaint, Ex. E at § 22 (Count V – Air HPC December Hosting Agreement); Ex. 1 at § 22 (Count 

V – Rhodium JV December Hosting Agreement). Whinstone is entitled to arbitrate Rhodium JV, 

Jordan HPC, and Air HPC’s claims against it. See 9 U.S.C. § 2.  

However, this Court lacks authority to compel the claims to arbitration. The arbitration 

provisions in the Building D Agreement, Jordan Agreement, and December Hosting Agreements 

 
15 It would be nonsensical for Plaintiffs to contest the enforceability of the agreements’ arbitration provisions 
considering Count V of the Complaint is predicated on Whinstone’s alleged failure to arbitrate its claims under the 
December Hosting Agreements. 
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are governed by the Federal Arbitration Act (“FAA”). See Complaint, Ex. F at § 22; Complaint, Ex. 

D at § 22; Complaint, Ex. E at § 22; Ex. 1 at § 22. Under the FAA, district courts may only refer 

cases to arbitration within their own district. See 9 U.S.C. § 4 (“The hearing and proceedings, 

under such agreement, shall be within the district in which the petition for an order directing such 

arbitration is filed.”). “The consequences as to jurisdiction under § 4 is that a court may not compel 

arbitration if the forum for arbitration set out in the agreement is that of another district.” Dealer 

Comput. Servs., Inc. v. Red Hill Ford, Inc., Civil Action No. H-08-2791, 2009 WL 2498483, at *2 

(S.D. Tex. Aug. 11, 2009). When a claim is subject to an enforceable arbitration provision in 

another district, the district court should dismiss the claim without prejudice under either Rule 

12(b)(1) or 12(b)(3) so that the plaintiff may pursue its claims in the proper venue.16  

Because the arbitration provisions at issue require the parties to arbitrate their claims in  

Milam County, Texas, which is in the Western District of Texas, this Court lacks authority to 

compel Counts I, II, and V to arbitration. See 9 U.S.C. § 4. Accordingly, whether under Rule 

12(b)(1) or Rule 12(b)(3), this Court must dismiss Rhodium JV’s claims in Counts I and V, Jordan 

HPC’s claim in Count II, and Air HPC’s claim in Count V. See Lim, 404 F.3d at 902; Gilbert, 751 

F.3d at 307; McGee, 2016 WL 1622632, at *3-4 (N.D. Tex. Apr. 5, 2016). 

B. Plaintiffs’ claims should be dismissed because they fail to state a claim upon which 
relief may be granted.  

The Court should dismiss Plaintiffs’ claims against Whinstone because (i) Count I is time-

barred; (ii) Plaintiffs have not—and cannot—plead or prove one or more elements of each of their 

 
16 Lim, 404 F.3d at 902 (noting that courts in the Fifth Circuit have decided motions to dismiss based on an arbitration 
provision under Rule 12(b)(3)); see also McGee v. W. Express Inc., No. 3:15-cv-3673-K, 2016 WL 1622632, at *1-3 
(N.D. Tex. Apr. 5, 2016) (discussing split and ultimately dismissing claim under Rule 12(b)(3)); but see Gilbert, 751 
at 307 (“We have held that a district court lacks subject matter jurisdiction over a case and should dismiss it pursuant 
to Federal Rule of Civil Procedure 12(b)(1) when the parties’ dispute is subject to binding arbitration.”); Dealer 
Comput. Serv., 2009 WL 2498483 at *1 (noting that only the district where arbitration is occurring can properly 
exercise jurisdiction in motions to compel arbitration). 
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claims; and (iii) Rhodium JV and Air HPC lack standing to seek damages on behalf of Rhodium 

Renewables (Count V). Therefore, the Court should dismiss Plaintiffs’ claims with prejudice. 

1. Rhodium JV’s time-barred Building D Agreement claim must be dismissed. 

Although defenses are generally not the proper subject of a motion to dismiss under Rule 

12(b)(6), certain defenses that appear on the face of a plaintiff’s complaint may properly be 

asserted in a Rule 12(b)(6) motion. Songbyrd, Inc. v. Bearsville Records, Inc., 104 F.3d 773, 776 

n.3 (5th Cir. 1997) (citing Kansa Reinsurance Co. v. Cong. Mortgage Corp. of Tex., 20 F.3d 1362, 

1366 (5th Cir. 1994)). For example, when (as here) a plaintiff asserts a time-barred claim, dismissal 

under Rule 12(b)(6) is proper. Id. (affirmative defense of limitations may properly be asserted in a 

Rule 12(b)(6) motion); see also Triplett v. Heckler, 767 F.2d 210, 211-12 (5th Cir. 1985) (motion 

to dismiss based on timeliness invoked Rule 12(b)(6)). 

Rhodium JV and Whinstone entered into the Building D Agreement on or about January 7, 

2021. Complaint, Ex. F at p. 1.17 Section 22 of the Building D Agreement expressly states that 

“each party agrees that it shall not bring a claim under the agreement more than two (2) years after 

the time that the claim accrued.” Id. at § 22.18  

In the Complaint, Rhodium JV alleges that shortly after the parties entered into the 

agreement, “on June 21, 2021, Whinstone’s CEO, Chad Harris, sent Rhodium an email rescinding 

the Building D contract and reneging on all of Whinstone’s contractual obligations to provide 

Rhodium an additional 100MW of power in Building D.” Complaint ¶ 76. Accordingly, any claim 

 
17 The Court may consider the attachments to Plaintiffs’ Complaint in determining Whinstone’s Motion. In re Katrina 
Canal Breaches Litig., 495 F.3d 191, 205 (5th Cir. 2007) (for purposes of a Rule 12(b)(6) motion, “pleadings” includes 
attachments to the complaint); Collins v. Morgan Stanley Dean Witter, 224 F.3d 496, 498 (5th Cir. 2000) (same). 
18 Under well-settled Texas law, parties may contractually agree to shorten the limitations period for breach of contract 
claims to not less than two years. TEX. CIV. PRAC. & REM. CODE § 16.070; Abedinia v. Lighthouse Prop. Ins. Co., No. 
12-20-00183-CV, 2021 WL 4898456, at *2 (Tex. App.—Tyler Oct. 20, 2021, pet. denied) (mem. op.) (noting parties 
may “contractually agree” to shorten limitations period for breach of contract claim.) 
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that Rhodium JV may have had against Whinstone for breach of the Building D Agreement accrued 

on June 21, 2021 and had to be asserted no later than June 21, 2023. See Middaugh, 528 F.Supp.3d 

at 538 (quoting Slusser v. Union Bankers Ins. Co., 72 S.W.3d 713, 717 (Tex. App.—Eastland 2002, 

no pet.)) (“A cause of action for breach of contract is generally regarded as accruing when the 

contract is breached or when the claimant has notice of facts sufficient to place him on notice of 

the breach.”). 

Rhodium JV never performed any of its obligations under the Building D Agreement and 

agreed to terminate the agreement so that the Rhodium enterprise could invest in its operations at 

its facility in Temple, Texas. And, Rhodium JV waited until February 11, 2025 to assert—for the 

very first time—a claim against Whinstone for allegedly breaching the Building D Agreement. 

Rhodium JV’s delay in bringing this claim within the two-year period allowed under the agreement 

is a product of its own making. Moreover, it is particularly confusing considering that Rhodium 

JV has been in active litigation with Whinstone since May 2023. See Ex. 1. If Rhodium JV had a 

good-faith basis for its breach of contract claim, Rhodium JV presumably would have asserted the 

claim at that time. It is too late now. Therefore, the Court should dismiss Count I of the Complaint 

with prejudice.  

2. The Jordan Agreement bars damages requested in Count II.  

To establish a claim for breach of contract, a plaintiff must plead (and ultimately prove) a 

right to the damages sought. See AKIB Constr. Inc. v. Shipwash, 582 S.W.3d 791, 806 (Tex. App.—

Houston [1st Dist.] 2019, no pet.). If a plaintiff seeks damages it has no right to recover, dismissal 

under Rule 12(b)(6) is appropriate. See, e.g., Regalado v. Mgmt. and Training Corp., Civil Action 

No. 4:21-cv-185-O, 2021 WL 5824763, at *4 (N.D. Tex. Dec. 8, 2021) (dismissing plaintiff’s claim 

under Rule 12(b)(6) because he was not entitled to recovery of the damages sought). 

Case 25-03047   Document 28   Filed in TXSB on 03/17/25   Page 17 of 27



 

WHINSTONE’S MOTION TO DISMISS OR, IN THE  
ALTERNATIVE, MOTION FOR MORE DEFINITE STATEMENT  PAGE 13 
4897-1832-6054.5 

In Count II, Rhodium 30MW, Rhodium 2.0, Rhodium Encore, Rhodium 10MW, and 

Jordan HPC allege that Whinstone breached the 30MW Agreement, 5MW Agreements, and Jordan 

Agreement “by failing to provide power in an attempt to ruin Rhodium.” Complaint ¶ 80. As a 

result of Whinstone’s alleged failure to provide power under the contracts, Rhodium 30MW, 

Rhodium 2.0, Rhodium Encore, Rhodium 10MW, and Jordan HPC claim they “are entitled to 

damages equal to the amount of bitcoin they would have mined” each time Whinstone curtailed, 

terminated, or suspended their power. Id. ¶¶ 85-86. The value of the alleged lost Bitcoin is the only 

damage Rhodium 30MW, Rhodium 2.0, Rhodium Encore, Rhodium 10MW, and Jordan HPC seek 

in connection with Count II. See id. ¶¶ 79-87.  

Even if Jordan HPC were to prevail on its breach of contract claim, it is not entitled to the 

relief it seeks in Count II. Unlike the 30MW Agreement and 5MW Agreements, the Jordan 

Agreement limits liability between the parties, stating neither party to the agreement (i.e., 

Whinstone and Jordan HPC): 

shall be liable to the other party under or in connection with this Agreement for any 
indirect, incidental, special, consequential, exemplary or punitive damages, 
including lost profits, damage to Customer Equipment, loss of any data (including 
Bitcoins), regardless of the form of the action or the theory of recovery, even if 
such Party has been advised of the possibility of such damages, whether based upon 
an action or claim in contract, tort, warranty, negligence, intended conduct or 
otherwise (including any action or claim arising from the acts or omissions, 
negligent or otherwise, of the liable Party). 

Complaint, Ex. D at § 13.1 (emphasis added). This limitation is valid and enforceable. Jordan HPC 

has not (and cannot) plead otherwise. Jordan HPC’s breach of contract claim against Whinstone 

for an alleged failure to provide adequate power under the Jordan Agreement fails and should be 

dismissed with prejudice. See, Regalado, 2021 WL 5824763, at *4. 

Case 25-03047   Document 28   Filed in TXSB on 03/17/25   Page 18 of 27



 

WHINSTONE’S MOTION TO DISMISS OR, IN THE  
ALTERNATIVE, MOTION FOR MORE DEFINITE STATEMENT  PAGE 14 
4897-1832-6054.5 

3. The 30MW Agreement and 5MW Agreements bar Rhodium 30MW, Rhodium 2.0, 
Rhodium Encore, and Rhodium 10MW’s claims in Counts II and III because they 
did not satisfy all conditions precedent. 

Rhodium 30MW, Rhodium 2.0, Rhodium Encore, and Rhodium 10MW claim that 

Whinstone breached the 30MW Agreement and 5MW Agreements by (a) “failing to provide 

power” to them “in an attempt to ruin Rhodium,” (Count II); (b) “fail[ing] and refus[ing] to provide 

the profits of … energy sales” to them (Count III); and (c) overcharging them for power (Count 

III). Complaint ¶¶ 80, 92, 95.  

The 30MW Agreement and 5MW Agreements both state that Whinstone “shall not be held 

liable for any claim arising under [the] Agreement unless [the Rhodium-specific entity] gives 

Whinstone written notice of the claim within twelve months of becoming aware of the 

circumstances giving rise to the claim.” Complaint, Ex. B at § 9.10; Complaint, Ex. C at § 8.10. 

Plaintiffs have not pleaded any facts that show they provided Whinstone with the requisite written 

notice. See generally Complaint. Absent written notice, Rhodium 30MW’s claims for breach of 

the 30MW Agreement and Rhodium 2.0, Rhodium 10MW, and Rhodium Encore’s19 claims for 

breach of the 5MW Agreements fail as a matter of law because they are not entitled to recover any 

of the damages they seek in Counts II and III. See Castle Energy Grp., LLC v. Universal Ensco, 

Inc., Case No. 4:23-cv-04314, 2024 WL 3237540, at *1 (S.D. Tex. June 5, 2024) (noting that 

plaintiffs must plead more than conclusory allegations that they satisfied all conditions precedent 

for their breach of contract claim to survive a 12(b)(6) motion). As such, the Counts II and III 

should be dismissed. See Regalado, 2021 WL 5824763, at *4. 

 
19 Whinstone denies that Rhodium 2.0, Rhodium Encore, and Rhodium 10MW have standing to assert claims under 
the 5MW Agreements because Whinstone properly terminated those agreements prior to Rhodium JV’s purported 
assignment of the agreements to Rhodium 2.0, Rhodium Encore, and Rhodium 10MW. However, for purposes of this 
Motion, Whinstone accepts the facts as pleaded by Plaintiffs as true and reserves its right to challenge the effectiveness 
of Rhodium JV’s purported assignments. 
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4. The Water Agreement bars damages requested in Count IV. 

In Count IV, Rhodium JV, Rhodium 30MW, Rhodium Encore, Rhodium 2.0, Jordan HPC, 

Rhodium 10MW, and Rhodium Industries allege that Whinstone breached the Water Agreement 

by failing to provide the foregoing entities “with an adequate and viable water system to support 

Rhodium’s immersion cooling systems in Building C.” Complaint ¶¶ 102-103. As a result of 

Whinstone’s alleged failure to provide “adequate and viable” water services, Rhodium 30MW, 

Rhodium 2.0, Rhodium Encore, Rhodium 10MW, and Jordan HPC claim they “are entitled to 

damages equal to the amount of bitcoin they would have mined” each time Whinstone curtailed, 

terminated, or suspended their power. Id. ¶¶ 85-86. This is the only damage Rhodium 30MW, 

Rhodium 2.0, Rhodium Encore, Rhodium 10MW, and Jordan HPC seek in connection with Count 

II. See id. ¶¶ 79-87.  

As an initial matter, Whinstone was not obligated to provide either “adequate and viable” 

water or a water system under the Water Agreement. See generally Complaint, Ex. G. Under the 

Water Agreement, Whinstone only agreed “to supply, non-potable water for use in Building C from 

Whinstone’s existing water supply source….” Id. at p. 1. Nothing in the Water Agreement required 

Whinstone to treat the water prior to delivering it to Building C, provide water of a specified 

quality, or build a water-filtering system. See generally id. But assuming, arguendo, that 

Whinstone had an obligation to provide Rhodium 30MW, Rhodium 2.0, Rhodium Encore, 

Rhodium 10MW, and Jordan HPC “with an adequate and viable water system to support 

Rhodium’s immersion cooling systems in Building C,” Section 6(A) of the Water Agreement 

expressly states: 
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Id. at § 6(A) (emphasis added).  

This Court should not countenance Plaintiffs’ continued efforts to mischaracterize the 

parties’ agreements as providing rights and remedies that do not exist under the plain and 

unambiguous terms of the agreements. The Water Agreement (like the Jordan Agreement) is clear: 

Rhodium JV, Rhodium 30MW, Rhodium Encore, Rhodium 2.0, Jordan HPC, Rhodium 10MW, 

and Rhodium Industries are not entitled to recover damages for alleged lost Bitcoin under any 

theory of recovery. Id. Therefore, the Court should dismiss Count IV with prejudice. See, 

Regalado, 2021 WL 5824763, at *4. 

5. Rhodium Renewables’ failure to arbitrate claim fails as a matter of law and 
Rhodium JV and Air HPC lack standing to assert claims on its behalf.  

To plead a breach of contract claim requires four elements: (1) formation of a valid 

contract; (2) performance by the plaintiff; (3) breach by the defendant; and (4) the plaintiff 

sustained damages as a result of the defendant’s breach. S & S Emergency Training Sol., Inc. v. 

Elliott, 564 S.W.3d 843, 847 (Tex. 2018) (citing USAA Tex. Lloyds Co. v. Menchaca, 545 S.W.3d 

479, 501 n.21 (Tex. 2018)). Rhodium Renewables asserts a breach of contract claim based on 

Whinstone’s alleged breach of the December Hosting Agreements’ arbitration provisions 

effectively ignoring these fundamental elements. Complaint ¶¶ 109-118.  
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There is one glaring problem for Rhodium Renewables—it is not a party to either of the 

December Hosting Agreements. Complaint, Ex. E at p. 1; see also Ex. 1, at p. 1. Nor is it a third-

party beneficiary under either of the December Hosting Agreements. Complaint, Ex. E at § 23.4; 

Ex. 1 at § 23.4. Indeed, Rhodium Renewables is not a party to any contract with Whinstone that 

contains an arbitration provision. See generally Complaint, Exs. B-G and Ex. 1. Thus, Rhodium 

Renewables’ breach of contract claim fails as a matter of law and should be dismissed with 

prejudice. See Muhammad v. Wiles, EP-19-CV-00051-KC-LS, 2023 WL 3143434, at *4 (W.D. 

Tex. Feb. 14, 2023) (noting the general rule that a litigant must be either a party to the contract or 

an intended third-party beneficiary to pursue a breach of contract claim) (quoting Heartland 

Holdings, Inc. v. U.S. Tr. Co. of Tex. N.A., 316 S.W.3d 1, 7 (Tex. App.—Houston [14th Dist.] 2010, 

no pet.) and Esquivel v. Murray Guard, Inc., 992 S.W.2d 536, 543 (Tex. App.—Houston [14th 

Dist.] 1999, pet. denied)). 

Count V also fails because Rhodium JV and Air HPC seek damages for the value of the 

lost sale of Rhodium Renewables’ facility in Temple, Texas. Complaint ¶ 116. As Plaintiffs allege, 

Rhodium Renewables was the only Rhodium-related party involved in that “sale.” Id. at ¶ 56. 

Rhodium JV and Air HPC (the Rhodium-related entities who are parties to the December Hosting 

Agreements) seek only to recover amounts that Rhodium Renewables allegedly lost on the sale of 

its facility. See id. at ¶¶ 109-118. They lack standing to do so. See S & S Emergency Training Sols., 

564 S.W.3d at 847 (plaintiff must have sustained damages as a result of the defendant’s breach); 

see also Burchinal v. PJ Trailers-Seminole Mgmt. Co., LLC, 372 S.W.3d 200, 218 (Tex. App.—

Texarkana 2012, no pet.) (affiliated entities are considered separate and distinct legal entities). The 

entirety of Count V fails as a matter of law and should be dismissed. 
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6. Rhodium Renewables cannot satisfy the elements of its tortious interference with a 
prospective business relationship. 

Rhodium Renewables has not pleaded (nor can it plead) facts sufficient to support its 

tortious interference with a prospective business relationship claim (Count VI). See Complaint, 

¶¶ 119-123. Specifically, to prevail on its claim, Rhodium Renewables must plead and prove, inter 

alia, that Whinstone’s inclusion of Rhodium Renewables as a defendant in the Tarrant County 

lawsuit was independently tortious or unlawful. See El Paso Healthcare Sys. v. Murphy, 518 

S.W.3d 412, 421 (Tex. 2017); see also Wal-Mart Stores v. Sturges, 52 S.W.3d 711, 726 (Tex. 2001). 

Rhodium Renewables alleges that Whinstone’s inclusion of Rhodium Renewables as a defendant 

in the Tarrant County lawsuit was “actionable under the recognized tort of malicious prosecution.” 

Complaint ¶ 121. It is not. Malicious prosecution requires that the proceeding be terminated in the 

plaintiff’s favor. Texas Beef Cattle Co. v. Green, 921 S.W.2d 203, 207 (Tex. 1996). Whinstone 

voluntarily nonsuited its claims against Rhodium Renewables. Ex. 5. A voluntary nonsuit does not 

constitute “termination in the plaintiff’s favor.” KT Bolt Mfg. v. Texas Elec. Coops., 837 S.W.2d 

273, 275 (Tex. App.—Beaumont 1992, writ denied). As a matter of law, Rhodium Renewables 

cannot satisfy the necessary elements of its claim, and the Court should dismiss Count VI with 

prejudice. See, e.g., Lightfoot v. Obim Fresh Cut Fruit Co., Civil Action No. 4:07-CV-608-BE, 

2008 WL 1882697, at *1 (N.D. Tex. Apr. 28, 2008) (mem. op.) (dismissing complaint under Rule 

12(b)(6) because the plaintiff failed to allege the necessary requirements and essential elements in 

support of their claims). 

C. The relief Plaintiffs seek contravenes applicable law. 

The faults of Plaintiffs’ claims aside, the Complaint has another fatal flaw: in addition to 

monetary damages Plaintiffs also seek permanent injunctive relief in the form of a “channeling 

injunction” that would: (1) wipe Plaintiffs’ slate clean of all prior defaults and wrongdoing, and 
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(2) force Whinstone to “seek permission from this Court before issuing or acting upon any future 

attempt to terminate the contracts or suspend its performance thereunder.” Complaint at ¶¶ 130-

133.   

As it is well settled that “[w]here the debtor assumes an executory contract, it must assume 

the entire contract, cum onere—the debtor accepts both the obligations and the benefits of the 

executory contract,” In re National Gypsum Co., 208 F.3d 498, 506 (5th Cir. 2000) (emphasis in 

original) (citing NLRB v. Bildisco & Bildisco, 465 U.S. 513, 531 (1984)), this prospective 

injunctive relief, which has no basis in the law, effectively subverts the Court’s orders on the 

Motions to Assume by writing new terms into the contracts at issue. See In re Thornhill Brothers 

Fitness, LLC, 85 F.4th 321, 327 (5th Cir. 2023) (“A debtor cannot use § 365 to create a different 

deal than the one it had originally.”).  Thus, through this lawsuit, Plaintiffs seek not only to rewrite 

the contracts they just fought so hard to assume but also to create a world that has never existed 

and cannot exist.  However this dispute ends, Whinstone has rights that it will zealously protect.  

These rights cannot be taken away under a lawyer-created guise of “permanent injunctive relief.” 

D. Alternatively, the Court should order Plaintiffs to amend their Complaint to provide 
a more definite statement.  

Should the Court deny Whinstone’s motion to dismiss, Whinstone alternatively asks that 

the Court order Plaintiffs to amend their Complaint with a more definite statement of the suit 

pursuant to Rule 12(e). Plaintiffs’ Complaint is so vague and ambiguous that Whinstone cannot 

file a meaningfully responsive pleading. Plaintiffs’ Complaint is defective in multiple ways.  

First, Plaintiffs continue to resort to their customary practice of using the term “Rhodium” 

to interchangeably refer to one or more or all Rhodium-related entities when lack of clarity suits 

their interests. See, e.g., Complaint ¶¶ 3, 6-11, 22, 25-32, 34-42, 44-51, 53, 56-57, 59-60, 67, 74-
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76, 80, 83-85, 94-95, 102, 104-107, 111, 122. However, such group pleading deprives Whinstone 

of fair notice of the actual bases—to the extent there are any—for Plaintiffs’ claims.  

Second, Plaintiffs seek more than $300 million, not including pre- and post-judgment 

interest, exemplary damages, and attorneys’ fees, in this Adversary Proceeding. Id. at ¶ 12. 

However, they do not plead facts demonstrating the amounts they contend each Plaintiff is entitled 

to recover or the amounts they seek to recover for each claim. See generally id. Indeed, for several 

claims, Plaintiffs do not plead any damages at all. See id. at ¶¶ 73-78 (Count I), 109-118 (Count 

IV), ¶¶ 119-123 (Count VI). If Plaintiffs cannot even plead their damages then they certainly 

cannot prove them. Moreover, if Plaintiffs cannot plead their damages—an essential element for 

each of their claims—Whinstone is deprived of the opportunity to seek dismissal of the claims 

under Rule 12(b)(6) based on the actual allegations and/or any of its affirmative defenses.  

Because Plaintiffs have not pleaded sufficient facts to allow Whinstone to file a responsive 

pleading, this Court should require Plaintiffs to amend their Complaint with a more definite 

statement of the suit to identify the specific Rhodium-related entity or entities in their allegations 

and plead the damages each Plaintiff seeks on a claim-by-claim basis. 

V. CONCLUSION 

For the foregoing reasons, the Court should dismiss Plaintiffs’ Complaint. Alternatively, 

the Court should order Plaintiffs to amend their Complaint to provide a more definite statement. 

Defendant Whinstone US, Inc. requests such other and further relief, whether at law or in equity, 

to which it may be justly entitled.  

 

[Signature page to follow] 
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COURT OF APPEALS
THIRD DISTRICT OF TEXAS
P.O. BOX 12547, AUSTIN, TEXAS 78711-2547

www.txcourts.gov/3rdcoa.aspx
 (512)  463-1733

DARLENE BYRNE, CHIEF JUSTICE
THOMAS J. BAKER, JUSTICE
GISELA D. TRIANA, JUSTICE
CHARI L. KELLY, JUSTICE
EDWARD SMITH, JUSTICE
ROSA LOPEZ THEOFANIS, JUSTICE

JEFFREY D. KYLE, CLERK

Wednesday, June 19, 2024

The Honorable Karen Berry
District Clerk Milam County
102 Fannin, Suite 5
Cameron, TX 76520
* DELIVERED VIA E-MAIL *

RE: Court of Appeals Number: 03-23-00853-CV
Trial Court Case Number: CV41873

Dear Ms. Berry:
Enclosed, with reference to the above cause, is the mandate of this Court. Please file and 

execute in the usual manner.  Your cooperation in this regard is appreciated.
In addition, as required by Texas Government Code, Sec. 51.204(d), the trial court clerk 

is notified that we will destroy all records filed in respect to this case with the exception of 
indexes, original opinions, minutes and general court dockets no earlier than six (6) years from 
the date final mandate is issued.

Very truly yours,

___________________________________
Jeffrey D. Kyle, Clerk

cc: Mr. William T. Thompson
Mr. Robert T. Slovak
Ms. Alexis Swartz 

Style: Whinstone US Inc.
     v. Rhodium 30MW, LLC; Rhodium JV, LLC; Air HPC, LLC; Jordan HPC, LLC; 

Rhodium Encore, LLC; Rhodium 2.0, LLC; and Rhodium 10MW, LLC
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M A N D A T E
THE STATE OF TEXAS

TO THE 20TH DISTRICT COURT OF MILAM COUNTY, GREETINGS:

Trial Court Cause No. CV41873

Before our Court of Appeals for the Third District of Texas on March 27, 2024, the cause 
on appeal to revise or reverse your judgment between

Whinstone US Inc.

No. 03-23-00853-CV v.

Rhodium 30MW, LLC; Rhodium JV, LLC; Air HPC, LLC; Jordan 
HPC, LLC; Rhodium Encore, LLC; Rhodium 2.0, LLC; and 
Rhodium 10MW, LLC

Was determined, and therein our Court of Appeals made its order in these words

This is an appeal from the interlocutory order signed by the trial court on December 12, 2023. 
Having reviewed the record and the parties’ arguments, the Court holds that there was reversible 
error in the order.  Therefore, the Court reverses the trial court’s interlocutory order and renders 
judgment dissolving the order.  Appellees shall pay all costs relating to this appeal, both in this 
Court and in the court below.

Wherefore, we command you to observe the order of our Court of Appeals in this behalf and in 
all things have the order duly recognized, obeyed, and executed.

Witness the Honorable Darlene Byrne, Chief 
Justice of the Court of Appeals for the Third 
District of Texas, with the seal of the Court 
affixed in the City of Austin on Wednesday, 
June 19, 2024.

_________________________________
JEFFREY D. KYLE, CLERK

By:  Courtland Crocker, Deputy Clerk

FILE COPYCase 25-03047   Document 28-3   Filed in TXSB on 03/17/25   Page 3 of 4



BILL OF COSTS

TEXAS COURT OF APPEALS, THIRD DISTRICT, AT AUSTIN

No. 03-23-00853-CV

Whinstone US Inc.

v.

Rhodium 30MW, LLC; Rhodium JV, LLC; Air HPC, LLC; Jordan HPC, LLC; Rhodium 
Encore, LLC; Rhodium 2.0, LLC; and Rhodium 10MW, LLC

(No. CV41873 IN 20TH DISTRICT COURT OF MILAM COUNTY) 

Type of Fee Charges Paid By
FILING
FILING
SUPP. REPORTER'S RECORD
CLERK'S RECORD
FILING
FILING
STATEWIDE EFILING FEE
SUPREME COURT CHAPTER 51 FEE
MOTION FEE
MOTION FEE
MOTION FEE
REPORTER'S RECORD

$10.00
$10.00

$5,631.30
$749.00
$25.00

$100.00
$30.00
$50.00
$10.00
$10.00
$10.00

$182.00

E-PAID
E-PAID
UNKNOWN
UNKNOWN
E-PAID
E-PAID
E-PAID
E-PAID
E-PAID
E-PAID
E-PAID
UNKNOWN

WILL  THOMPSON
WILL  THOMPSON
UNKNOWN
UNKNOWN
TANYA  DURHAM
TANYA  DURHAM
TANYA  DURHAM
TANYA  DURHAM
WILL  THOMPSON
TANYA  DURHAM
TANYA  DURHAM
UNKNOWN

Balance of costs owing to the Third Court of Appeals, Austin, Texas:   0.00

Court costs in this cause shall be paid as per the Judgment issued by this Court.

I, JEFFREY D. KYLE, CLERK OF THE THIRD COURT OF APPEALS OF THE 
STATE OF TEXAS, do hereby certify that the above and foregoing is a true and correct copy of 
the cost bill of THE COURT OF APPEALS FOR THE THIRD DISTRICT OF TEXAS, 
showing the charges and payments, in the above numbered and styled cause, as the same appears 
of record in this office.

IN TESTIMONY WHEREOF, witness my hand 
and the Seal of the COURT OF APPEALS for the 
Third District of Texas on June 19, 2024.

______________________________________
JEFFREY D. KYLE, CLERK

By: Courtland Crocker, Deputy Clerk
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CAUSE NO. ______________ 
 

WHINSTONE US, INC., 
 

PLAINTIFF, 
 
V. 
 
IMPERIUM INVESTMENT HOLDINGS LLC, 
NATHAN NICHOLS, CHASE BLACKMON,  
CAMERON BLACKMON, NICHOLAS 
CERASUOLO, RHODIUM ENTERPRISES, INC.,  
RHODIUM TECHNOLOGIES, LLC, AND 
RHODIUM RENEWABLES, LLC,  
 

DEFENDANTS 
 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
 

IN THE DISTRICT COURT OF 
 
 
 
 
 
TARRANT COUNTY, TEXAS 
 
 
 
 
 
 
______ JUDICIAL DISTRICT 

WHINSTONE US, INC.’S ORIGINAL PETITION 
 

Plaintiff Whinstone US, Inc. files this Original Petition against the above-named 

defendants.  

I. PARTIES 

1. Plaintiff Whinstone US, Inc. (“Whinstone”) is a Delaware corporation with its 

principal place of business in Rockdale, Texas. 

2. Defendant Imperium Investment Holdings LLC (“Imperium”), a Wyoming 

limited liability corporation formed in 2020, touts itself as “a private equity group that aims to 

bring worldwide application of high-performance computing through immersion cooling.” Its 

managing partners—Nathan Nichols, Chase Blackmon, Cameron Blackmon and Nicholas 

Cerasuolo (collectively, the “Individual Defendants”)—boast “a combined 40+ years of 

experience in industrial scale project management, venture capital, and private equity” having 

“completed over 1,200 projects/transactions ranging from $5MM to $7B with successful exits 

>$300MM.” By virtue of owning 100% of the Class B common stock of Rhodium Enterprises, 

Imperium controls the voting power of Rhodium Enterprises and, thus, controls Rhodium 

153-354718-24

FILED
TARRANT COUNTY

7/19/2024 9:18 PM
THOMAS A. WILDER

DISTRICT CLERK
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Technologies which is owned by Imperium (~62%) and Rhodium Enterprises (~38%). On 

information and belief, through its control of Rhodium Enterprises, Rhodium Technologies and 

Rhodium Renewables (collectively the “Rhodium Defendants”), Imperium directed, participated 

in, authorized, and/or ratified the complained of actions and conduct of the Rhodium Defendants. 

Although it has not qualified to transact business in Texas, Imperium maintains a principal office 

located at 7546 Pebble Drive, Fort Worth, Texas 76118. Imperium may be served with process 

through its registered agent: Corporation Service Company, 1821 Logan Avenue, Cheyenne, 

Wyoming 82001. 

3. Defendant Rhodium Enterprises, Inc. (“Rhodium Enterprises”), a Delaware 

corporation formed April 22, 2021, characterizes itself as “a founder-led, Texas based, digital 

asset technology company utilizing proprietary tech to self-mine bitcoin.” In reality, Rhodium 

Enterprises is but a holding company, its only assets being 100% control over, and an 

approximately 38% ownership interest in the economic value of, Rhodium Technologies. 

Rhodium Enterprises maintains its principal place of business in Rockdale, Texas and may be 

served with process through its registered agent: Corporation Service Company d/b/a CSC – 

Lawyers Incorporating Service Company, 211 E. 7th Street, Suite 620, Austin, Texas 78701.  

4. Defendant Rhodium Technologies, LLC f/k/a Rhodium Enterprises, LLC 

(“Rhodium Technologies”), a Delaware limited liability company formed October 23, 2020, now 

directly or indirectly owns all outstanding equity interests in various subsidiaries through which 

the Rhodium Defendants operate. Rhodium Technologies maintains its principal place of 

business in Rockdale, Texas and may be served with process through its registered agent: 

Corporation Service Company d/b/a CSC – Lawyers Incorporating Service Company, 211 E. 7th 

Street, Suite 620, Austin, Texas 78701.  
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5. Defendant Rhodium Renewables, LLC, a Delaware limited liability company 

formed March 17, 2021, engages in cryptocurrency mining operations at a facility leased from 

Temple Green Data LLC. Rhodium Renewables is, upon information and belief, a wholly-owned 

subsidiary of Rhodium Technologies. Rhodium Renewables maintains its principal place of 

business in Rockdale, Texas and may be served with process through its registered agent: 

Corporation Service Company d/b/a CSC – Lawyers Incorporating Service Company, 211 E. 7th 

Street, Suite 620, Austin, Texas 78701.  

6. Nathan Nichols (“Nichols”), a Texas resident, controls 25% of the voting interests 

in Imperium. Through Imperium, Nathan Nichols indirectly owns voting and/or non-voting 

equity interests in Rhodium Enterprises and Rhodium Technologies. He also serves as an officer 

and/or director of Rhodium Enterprises and Rhodium Technologies. On information and belief, 

Nathan Nichols personally directed, participated in, authorized, and/or ratified the complained of 

actions and conduct of Imperium and the Rhodium Defendants. Nathan Nichols can be served at 

his residence located at 3000 Gracie Kiltz Lane #307, Austin, Texas 78758.   

7. Chase Blackmon (“Ch. Blackmon”), a Texas resident, controls 25% of the voting 

interests in Imperium. Through Imperium, Chase Blackmon indirectly owns voting and/or non-

voting equity interests in Rhodium Enterprises and Rhodium Technologies. He also serves as an 

officer and/or director of Rhodium Enterprises and Rhodium Technologies. On information and 

belief, Chase Blackmon personally directed, participated in, authorized, and/or ratified the 

complained of actions and conduct of Imperium and the Rhodium Defendants. Chase Blackmon 

can be served at his residence located at 4412 Summercrest Ct., Fort Worth, Texas 76109.  

8. Cameron Blackmon (“Ca. Blackmon”), a Texas resident, controls 25% of the 

voting interests in Imperium. Through Imperium, Cameron Blackmon indirectly owns voting 
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and/or non-voting equity interests in Rhodium Enterprises and Rhodium Technologies. He also 

serves as an officer and/or director of Rhodium Enterprises and Rhodium Technologies. On 

information and belief, Cameron Blackmon personally directed, participated in, authorized, 

and/or ratified the complained of actions and conduct of Imperium and the Rhodium Defendants. 

Cameron Blackmon can be served at his residence located at 2204 Mistletoe Blvd., Fort Worth, 

Texas 76110.  

9. Nicholas Cerasuolo (“Cerasuolo”), a Puerto Rican resident, controls 25% of the 

voting interests in Imperium. Through Imperium, Nicholas Cerasuolo indirectly owns voting 

and/or non-voting equity interests in Rhodium Enterprises and Rhodium Technologies. At all 

relevant times, he also served as an officer and/or director of Rhodium Enterprises and Rhodium 

Technologies. On information and belief, Nicholas Cerasuolo personally directed, participated 

in, authorized, and/or ratified the complained of actions and conduct of Imperium and the 

Rhodium Defendants. Nicholas Cerasuolo can be served at his residence located at 655 Ave., 

Roberto H. Todd, Suite 187, San Juan, Puerto Rico 00907. 

II. JURISDICTION AND VENUE 

10. The Court has jurisdiction over the petition because: (1) the Court has jurisdiction 

over the parties (who have purposefully availed themselves of the benefits and protections of 

Texas law as detailed herein); (2) the Court has jurisdiction over the subject matter of the 

petition; and (3) the Court has jurisdiction to enter the relief requested herein. Further, the 

amount in controversy exceeds this Court’s minimum jurisdictional limits.  

11. Venue is proper in this Court because: (1) the subject matter of this Petition 

involves claims in which all or a substantial part of the events or omissions giving rise to the 

potential claim or suit occurred in Tarrant County; (2) the witnesses for Defendants reside in 
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and/or work in the State of Texas and within the jurisdiction of this Court; and (3) because there 

are multiple defendants, Whinstone’s claims arise out of the same transaction, occurrence, or 

series of transaction or occurrences, and venue is proper as to one defendant, venue is proper as 

to all defendants. See TEX. CIV. PRAC. & REM. CODE § 15.002(a)(l),15.005. Further still, 

Whinstone asserts two or more claims arising from the same transaction, occurrence, or series of 

occurrences and one of the claims is subject to a mandatory venue provision contained in the at-

issue redemption pursuant to the Withdrawal, Dissociation, and Membership Interest 

Redemption Agreement dated December 31, 2020 (the “Redemption Agreement”): 

“The Parties agree that any litigation arising in connection with this Agreement 
shall be conducted in Tarrant County, Texas.” 

TEX. CIV. PRAC. & REM. CODE § 15.004. 

III. DISCOVERY CONTROL PLAN AND RULE 47 DISCLOSURE 

12. Whinstone will conduct discovery under Texas Rule of Civil Procedure 190.4, 

Level 3. Pursuant to Texas Rule of Civil Procedure 47, Whinstone seeks monetary relief of more 

than $1,000,000.00. The requested monetary relief will likely increase after discovery is 

completed. 

IV. FACTUAL BACKGROUND 

13. In 2019, Whinstone commenced development of the largest Bitcoin hosting 

facility in North America (the “Facility”). After securing power agreements at below market 

rates to power the Facility’s operations, Whinstone constructed preeminent infrastructure to 

support cryptocurrency hosting operations. With below market power rates and its best-in-class 

construction, development, and operations organization, Whinstone supports high volumes of 

cryptocurrency mining equipment available to customers that have, or desire to obtain, such 

equipment at an off-premises location.  
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14. In 2020, Imperium and Whinstone agreed to joint venture (Rhodium JV LLC 

(“Rhodium JV”)) to mine cryptocurrency in Building C of the Facility. Imperium would fund the 

infrastructure build-out and acquire the equipment necessary to mine. In return, Whinstone 

agreed to contribute a portion of the Facility, provide services and make available up to 130 

megawatts (“MW”) of electricity at a rate below Whinstone’s own discounted rate. Imperium 

and Whinstone would receive an 87.5% and 12.5% of “all the underlying economics”, 

respectively, in Rhodium JV.  

15. To memorialize their joint venture, Imperium and Whinstone executed that 

Operating Agreement for Rhodium JV LLC (“Operating Agreement”) dated effective as of 

March 6, 2020. With supermajority voting control, Imperium designated itself Manager of 

Rhodium JV.  

16. Consistent with the Operating Agreement, Whinstone executed a series of hosting 

agreements that provided for up to 130MW of electrical capacity at Building C. Specifically, 

Whinstone and Rhodium JV executed twenty hosting agreements, each for up to 5 megawatts 

(“MW”) of power. Another hosting agreement executed by Whinstone and Rhodium 30mw LLC 

(“Rhodium 30MW”) (believed to be a wholly owned subsidiary of Rhodium JV) provided for up 

to 30MW of electrical capacity. The below diagram illustrates the structure of the deal: 
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17. On information and belief, Imperium contributed little, if any, of its own capital to 

the joint venture. Instead, to fund the infrastructure build-out and acquire the necessary 

equipment, Imperium and the Individual Defendants (collectively, the “Imperium Defendants”) 

sought capital from investors. But with no existing operations nor any track record in 

cryptocurrency mining, the Imperium Defendants could not quickly raise the needed capital from 

investors. 

18. In December 2020, Whinstone agreed to redeem its voting and non-voting units 

and withdraw from membership in the joint venture, leaving the Imperium Defendants, whether 

directly or indirectly, the sole members of Rhodium JV.  

19. Critical to its decision to withdraw as a member of Rhodium JV was the 

Imperium Defendants’ assurance that, going forward, Whinstone would receive 12.5% of “all the 

underlying economics” generated from cryptocurrency mined from Building C. In exchange, 

Whinstone agreed to continue providing services and up to 130MW of electricity capacity at a 

rate below Whinstone’s own discounted rate.  

20. By way of illustration, below is a depiction of how “all the underlying 

economics” for Rhodium JV’s operations should work following the redemption of Whinstone’s 

membership stake: 
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21. Absent the Imperium Defendants’ promises to pay Whinstone 12.5% of “all the 

underlying economics” generated from cryptocurrency mined from Building C,  Whinstone 

would never agree to provide 130MW of power at a rate below its own cost of power—

effectively subsidizing the Imperium Defendants’ operation. After all, without “all the 

underlying economics” the Imperium Defendants promised, providing power to Building C 

results in approximately $2 million per month net loss to Whinstone. That neither makes 

economic sense, nor is it sustainable.  

22. But, when the Imperium Defendants made this representation—repeatedly—they 

had no intention of honoring it. Instead, unbeknownst to Whinstone, the Imperium Defendants 

were laying the groundwork to dilute Whinstone’s share of “all the underlying economics.” The 

Imperium Defendants used newly and later formed entities to divert revenue away from 

Whinstone.  

23. For example, the Imperium Defendants purportedly sold to investors 50% of the 

membership interests in Rhodium 10MW LLC (“Rhodium 10MW”), an entity formed after the 

redemption. If true, the illustration below reflects the ownership structure and flow of the 

underlying economic value of Rhodium 10MW:  

 

24. The result—Whinstone does not receive 12.5% of “all the underlying economics” 
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as represented. Rather, it only receives, at best, 6.25% (not 12.5%) of “all the underlying 

economics” generated from operations conducted in Building C.  

25. The Imperium Defendants repeated this exercise again and again. Using Rhodium 

30MW, the Imperium Defendants stripped Whinstone of 30% of “all the underlying economics” 

from cryptocurrency mining operations conducted in part of Building C. That reduced 

Whinstone’s 12.5% share to 8.75% for the profits generated by Rhodium 30MW. Next, the 

Imperium Defendants used Rhodium 2.0 LLC (“Rhodium 2.0”), formed immediately prior to the 

redemption, to gut 35% of “all the underlying economics” from cryptocurrency mining 

operations conducted in another portion of Building C. That dropped Whinstone’s 12.5% share 

to 8.125% for the profits generated by Rhodium 2.0. Then, Rhodium Encore LLC (“Rhodium 

Encore”), formed after the redemption, was used to divert 50% of “all the underlying economics” 

due Whinstone from cryptocurrency mining operations conducted in a different part of Building 

C. The effect is, instead of 12.5%, Whinstone receives, at most, 6.25% for the profits generated 

by Rhodium Encore.  

26. The Individual Defendants directed and/or controlled these transactions or were 

otherwise involved in the scheme to dilute Whinstone. But, by their own admissions, Whinstone 

never received, and the Imperium Defendants never intended for Whinstone to receive, 12.5% of 

the underlying economic value generated from cryptocurrency mining operations conducted in 

any portion of Building C. 

27. But just diluting Whinstone was not enough for the Imperium Defendants; they 

wanted more. To that end, the Imperium Defendants intended to (and did) restructure the 

Rhodium organization (the “Rollup Transaction”) to further enrich themselves.  

28. Prior to the Rollup Transaction, the Imperium Defendants, directly or indirectly, 
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held economic interests in cryptocurrency generated from mining operations conducted in 

Building C ranging from 43.75% (Rhodium Encore, Rhodium 10MW) to 56.875% (Rhodium 

2.0) to 61.25% (Rhodium 30MW). Collectively, upon information and belief, that economic 

interest stood at approximately 55.5%.  

29. Using Rhodium Enterprises, the Imperium Defendants orchestrated the 

divestment of the individual investors’ economic interests in, at least, Rhodium 30MW, 

Rhodium 2.0, Rhodium Encore, and Rhodium 10MW—membership interests that were 

transferred to Rhodium Technologies, an entity which the Imperium Defendants controlled and, 

directly or indirectly, maintained a membership interest. After completing the Rollup 

Transaction, the Imperium Defendants, directly or indirectly, held economic interests in 

cryptocurrency generated from mining operations conducted in Building C totaling 

approximately 62%, an approximately 6.5% increase.  

30. As illustrated below, while leaving Whinstone at a diluted 6.25%, the Imperium 

Defendants used the Rollup Transaction to increase their economic interest in Rhodium 10MW’s 

operations from 43.75% to 58.125% — a 32.86% increase: 
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31. Not satisfied, Defendants further diluted Whinstone by, upon information and 

belief, funneling revenues generated from cryptocurrency mining operations conducted in 

Building C to prop up other financially distressed and floundering Rhodium Enterprises 

subsidiaries. For instance, Defendants used revenue generated from operations at the Facility to 

keep Rhodium Renewables operations at its Temple, Texas cryptocurrency mining facility afloat. 

Without that support, Rhodium Renewables—which experienced devasting losses believed to 

run in excess of $2 million per month—could not have survived with pre-halving Bitcoin prices 

at or below $40,000.00. Even now, with post-halving Bitcoin prices hovering around $60,000.00, 

upon information and belief, Defendants continue to siphon revenues generated at the Facility to 

provide life-support to Rhodium Renewables.    

V. CAUSES OF ACTION 

A. Count I – Primary Liability under Section 33(B) of the Texas Securities Act 
(Against Imperium) 

32. Whinstone incorporates and re-alleges in full the preceding paragraphs, as 

applicable. 

33. Whinstone’s 12.5% passive membership interest in Rhodium JV constitutes a 

security under Section 2(a)(1) of the Securities Act (i.e., an investment contract). 

34. Pursuant to the Redemption Agreement, Imperium “bought” (as defined by the 

Texas Securities Act) Whinstone’s interest in Rhodium JV by means of an untrue statement of a 

material fact or omission to state a material fact necessary in order to make the statements made 

true.  

35. Specifically, Imperium’s promise that Whinstone would receive 12.5% of “all the 

underlying economics” generated from cryptocurrency mined from Building C was false when 

made.  
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36. Imperium further failed to disclose its scheme to use affiliated or subsidiary 

companies to circumvent Rhodium JV’s payment obligations to Whinstone so that it could prop 

up other failing business ventures and enrich itself and the Individual Defendants.  

37. Imperium’s promises and omissions of fact were material.  

38. Whinstone has suffered damages as a result of Imperium’s false promises. 

Whinstone is entitled to recover its damages, costs, attorneys’ fees, and pre- and post-judgement 

interest arising from Whinstone’s sale of its membership interests in Rhodium JV to Imperium 

via the Redemption Agreement. 

B. Count II – Control Liability under Section 33(F) of the Texas Securities Act 
(Against the Individual Defendants)  

39. Whinstone incorporates and re-alleges in full the preceding paragraphs, as 

applicable. 

40. Whinstone’s 12.5% membership interest in Rhodium JV constitutes a security 

under Section 2(a)(1) of the Securities Act. 

41. The Individual Defendants qualify as control persons under Section 33(F) of the 

Texas Securities Act. Through their positions of control over Imperium as directors, officers, 

shareholders, and/or members, they had the power to (and did) directly or indirectly influence 

and control the activities of Imperium.  

42. While in their positions of control, the Individual Defendants caused Imperium to 

violate Section 33(B) of the Texas Securities Act by making false promises to Whinstone in the 

acquisition of Whinstone’s 12.5% interest in Rhodium JV. 

43. Therefore, the Individual Defendants are jointly and severally liable to Whinstone 

for damages, costs, attorneys’ fees, and pre- and post-judgement interest arising from the 

Whinstone’s Rhodium JV membership interests sold to Imperium via the Redemption 
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Agreement.  

C. Count III – Aiding Liability under Section 33(F) of the Texas Securities Act 
(Against the Individual Defendants)  

44. Whinstone incorporates and re-alleges in full the preceding paragraphs, as 

applicable. 

45. Whinstone’s 12.5% membership interest in Rhodium JV constitutes a security 

under Section 2(a)(1) of the Securities Act. 

46. The Individual Defendants qualify as control persons under Section 33(F) of the 

Texas Securities Act. Through their positions Imperium as directors, officers, shareholders, 

and/or members, they had the power to (and did) directly or indirectly influence and control the 

activities of Imperium.  

47. While in their positions of control, the Individual Defendants caused Imperium to 

violate Section 33(B) of the Texas Securities Act by making false promises to Whinstone in the 

acquisition of Whinstone’s 12.5% interest in Rhodium JV pursuant to the Redemption 

Agreement. 

48. Therefore, the Individual Defendants are jointly and severally liable to Whinstone 

for damages, costs, attorneys’ fees, and pre- and post-judgement interest.  

D. Count IV – Fraud/Fraudulent Inducement (Against the Imperium 
Defendants) 

49. Whinstone incorporates and re-alleges in full the preceding paragraphs, as 

applicable. 

50. Each of the Imperium Defendants misrepresented to Whinstone that Whinstone 

would receive 12.5% of “all the underlying economics” generated from cryptocurrency mined 

from Building C. The Imperium Defendants made these misrepresentations so that Whinstone 

Case 25-03047   Document 28-4   Filed in TXSB on 03/17/25   Page 14 of 18



 
WHINSTONE US, INC V. IMPERIUM HOLDINGS LLC, ET AL 
ORIGINAL PETITION  Page 14 
4865-7653-6014.13 

would agree to transfer its interest in Rhodium JV to Whinstone via the Redemption Agreement. 

51. The Imperium Defendants’ (mis)representations were material because without 

them, Whinstone would not have agreed to provide the “Rhodium” entities rent-free access to the 

Facility, continued to provide the “Rhodium” entities below-market power, or have agreed to 

transfer its ownership interest in Rhodium JV to Imperium and entered into the Redemption 

Agreement.   

52. Each of the Imperium Defendants knew that their representations were false or 

recklessly disregarded the truth of their representations when they made them.  

53. Each of the Imperium Defendants intended for Whinstone to rely upon their 

representations and Whinstone justifiably relied on the Imperium Defendants’ 

(mis)representations.  

54. As a result of the Imperium Defendants’ fraud, Whinstone has been significantly 

harmed in an amount to be proven at trial and Whinstone is entitled to damages, including 

benefit-of-the-bargain damages.  

E. Count V – Conspiracy (Against all Defendants) 

55. Whinstone incorporates and re-alleges in full the preceding paragraphs, as 

applicable. 

56. Defendants combined to accomplish an unlawful purpose, and had a meeting of 

the minds as to that purpose—namely to obtain Whinstone’s interest in Rhodium JV through a 

fraudulent promise that Whinstone would still receive the economic benefit of its ownership in 

Rhodium JV as described herein.  

57. Defendants committed an unlawful, overt act to further the course of action by 

fraudulently inducing Whinstone into transferring its interest in Rhodium JV to Imperium, and, 
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as a result, Whinstone experienced injury. 

58. Defendants are jointly and severally liable because they conspired together to 

accomplish their unlawful purpose.  

VI. CONDITIONS PRECEDENT 

59. All conditions precedent to Whinstone’s claims for relief have been performed or 

have occurred. 

VII. PUNITIVE DAMAGES 

60. Whinstone also invokes Texas Civil Practice and Remedies Code Section 41.003 

and seeks recovery of punitive damages against the Defendants for their fraud, malice, and/or 

gross negligence. 

VIII. ATTORNEYS’ FEES 

61. Whinstone is entitled to its reasonable attorneys’ fees and costs incurred through 

trial and final appeal in accordance with Texas Civil Practice and Remedies Code § 38.001 and 

Section 12 of the Redemption Agreement. 

IX. RULE 193.7 NOTICE 

62. Pursuant to Rule 193.7 of the Texas Rules of Civil Procedure, this shall serve as 

actual notice that Whinstone intends to use produced documents against the Imperium 

Defendants in pretrial proceedings and at trial. Accordingly, production of a document or 

documents in response to discovery requests by Whinstone authenticates the document or 

documents for use against the Imperium Defendants in any pretrial proceeding or at trial unless 

they object to the authenticity of any produced document or documents within the time limits 

particularly set out in Rule 193.7 of the Texas Rules of Civil Procedure. 
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X. PRAYER 

63. For the foregoing reasons, Whinstone US, Inc. prays that this: 

(i) Enter judgment against the Imperium Defendants on a joint and several 
basis on all of Whinstone’s claims and award Whinstone damages, 
punitive damages, costs, attorneys’ fees, and pre- and post-judgment 
interest; and 

(ii) Award Whinstone all such other and further relief that law and equity 
require. 

 

 

Date: July 19, 2024 
 

Respectfully submitted,  
 

 
/s/ Robert T. Slovak 

 Robert T. Slovak  
Texas Bar No. 24013523 
rslovak@foley.com 
Steven C. Lockhart 
Texas Bar No. 24036981 
slockhart@foley.com 
J. Michael Thomas 
Texas Bar No. 24066812 
jmthomas@foley.com 
Brandon C. Marx 
Texas Bar No. 24098046 
bmarx@foley.com 
Foley & Lardner LLP 
2021 McKinney Avenue, Suite 1600 
Dallas, Texas 75201 
Telephone: 214.999.4334 
Facsimile: 214.999.3334 
 
Attorneys for Plaintiff Whinstone US, Inc.  
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CAUSE NO. 153-354718-24 
 

WHINSTONE US, INC., 
 

PLAINTIFF, 
 
V. 
 
IMPERIUM INVESTMENT HOLDINGS LLC, 
NATHAN NICHOLS, CHASE BLACKMON,  
CAMERON BLACKMON, NICHOLAS 
CERASUOLO, RHODIUM ENTERPRISES, INC.,  
RHODIUM TECHNOLOGIES, LLC, AND 
RHODIUM RENEWABLES, LLC,  
 

DEFENDANTS 
 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
 

IN THE DISTRICT COURT OF 
 
 
 
 
 
TARRANT COUNTY, TEXAS 
 
 
 
 
 
 
153RD JUDICIAL DISTRICT 

WHINSTONE US, INC.’S NOTICE OF NONSUIT OF CLAIMS AGAINST RHODIUM 
ENTITIES ONLY 

Pursuant to Texas Rule of Civil Procedure 162, Plaintiff Whinstone US, Inc. 

(“Whinstone”) files this notice of nonsuit that dismisses its claims against Defendants Rhodium 

Enterprises, Inc., Rhodium Technologies, LLC, and Rhodium Renewables, LLC (collectively, 

“Rhodium”) only without prejudice. All other claims by and against all other parties shall 

proceed without interruption.  

WHEREFORE, Whinstone requests that the Court enter the order attached hereto, non-

suiting without prejudice as detailed herein all of Whinstone’s claims brought against Rhodium 

only and all other claims by and against all other parties shall proceed without interruption. 

 

 

 

 

 

153-354718-24 FILED
TARRANT COUNTY

8/30/2024 1:02 PM
THOMAS A. WILDER

DISTRICT CLERK
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CERTIFICATE OF SERVICE 

 I hereby certify that a true and correct copy of the foregoing document has been served 

on all counsel of record and parties in accordance with the Texas Rules of Civil Procedure on 

August 30, 2024. 

/s/ Brandon C. Marx    
Brandon C. Marx 

 

Date: August 30, 2024 
 

Respectfully submitted,  
 

 
/s/ Robert T. Slovak 

 Robert T. Slovak  
Texas Bar No. 24013523 
rslovak@foley.com 
Steven C. Lockhart 
Texas Bar No. 24036981 
slockhart@foley.com 
J. Michael Thomas 
Texas Bar No. 24066812 
jmthomas@foley.com 
Brandon C. Marx 
Texas Bar No. 24098046 
bmarx@foley.com 
Foley & Lardner LLP 
2021 McKinney Avenue, Suite 1600 
Dallas, Texas 75201 
Telephone: 214.999.4334 
Facsimile: 214.999.3334 
 
Attorneys for Plaintiff Whinstone US, Inc.  
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

ORDER GRANTING MOTION TO DISMISS 

On this day the Court considered Defendant Whinstone US, Inc.’s Motion to Dismiss or, in 

the Alternative, Motion for More Definite Statement (the “Motion”). After considering the Motion, 

the Court is of the opinion that the Motion should be GRANTED.  

 
1 The “Debtors” in these chapter 11 cases and the last four digits of their corporate identification numbers are as 
follows: Rhodium Encore LLC (3974) (“Rhodium Encore”), Jordan HPC LLC (3683) (“Jordan HPC”), Rhodium JV 
LLC (5323) (“Rhodium JV”), Rhodium 2.0 LLC (1013) (“Rhodium 2.0”), Rhodium 10MW LLC (4142) (“Rhodium 
10MW”), Rhodium 30MW LLC (0263) (“Rhodium 30MW”), Rhodium Enterprises, Inc. (6290), Rhodium 
Technologies LLC (3973) (“Rhodium Technologies”), Rhodium Renewables LLC (0748) (“Rhodium Renewables”), 
Air HPC LLC (0387) (“Air HPC”), Rhodium Shared Services LLC (5868), Rhodium Ready Ventures LLC (8618), 
Rhodium Industries LLC (4771) (“Rhodium Industries”), Rhodium Encore Sub LLC (1064), Jordan HPC Sub LLC 
(0463), Rhodium 2.0 Sub LLC (5319), Rhodium 10MW Sub LLC (3827), Rhodium 30MW Sub LLC (4386), and 
Rhodium Renewables Sub LLC (9511). The mailing and service address of the Debtors in these chapter 11 cases is 
2617 Bissonnet Street, Suite 234, Houston, TX 77005. Rhodium Encore, Jordan HPC, Rhodium JV, Rhodium 2.0, 
Rhodium 10MW, Rhodium 30MW, Rhodium Renewables, Air HPC, and Rhodium Industries are collectively referred 
to herein as “Plaintiffs.” 

In re: 
 
RHODIUM ENCORE LLC, et al.1 
 

Debtors.  

§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 24-90448 (ARP) 
 
(Jointly Administered) 

RHODIUM JV LLC, RHODIUM 30MW 
LLC, RHODIUM 2.0 LLC, RHODIUM 
10MW LLC, RHODIUM ENCORE LLC, 
AIR HPC LLC, JORDAN HPC LLC, 
RHODIUM INDUSTRIES LLC and  
RHODIUM RENEWABLES LLC, 

Plaintiffs, 
 

vs. 
 
WHINSTONE US, INC. and 
RIOT PLATFORMS, INC. 
 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
 
 
 
 
 
 
 
Adversary No. 25-03047 
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2 
 

IT IS ORDERED, ADJUDGED AND DECREED THAT: 

1. The Motion is GRANTED; 

2. The Plaintiffs’ Complaint is hereby dismissed with prejudice.  

 
Signed: _______________ 
 
 

  
Alfredo R. Perez 
United States Bankruptcy Judge 

4916-9621-0730.1 
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