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-

STATEMENT OF ISSUES PRESENTED

¥hen a released party is a defendant in a § 1983 civil
rights action and being sued in his "irdividual" capacity
and not in his "official” capacity, is he entitled to the
proteations of the bankrupcty venue, forum, or jurisdiction?
DR. KEITH PAPENDICX STATES: YES

UNSECURED CREDITOR STATES: NO

= jii =
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IR THE UNITED STATES RAR(RUPTCY OOURT
FOR THE SCUTHERN DISTRICT OF TEXAS
{Houston Division) ‘

In Re: Chapter 11
TEHUM CARE SERVICES, INC., Case No. 23-90086 (CML)
Debtor.

BRIEF IN SUPPORT OF
CBJECTION 70 PORMER MICHIGAN OORIZON EMPLOYEE'S' MOTION AND CONCURRENCE
IN YESCARE'S OMNIBUS MOTIGN TO ENJOIN PLAINTIFE'S FROM PROSECUTING
'. CASES AGAINST RELEASED PARTIES

NOW COMES Unsecured Creditor, GORDON SCOIT DITIMER, proceeding in propria
persona; who objects to the FORMER MICHIGAN CORIZON EMPLOYEE'S MOTION AND
CONCURRENCE IN YESCARE'S CMNIBUS MOTTON TO ENJOIN PLAINTIFFS FROM PROSECUTING
CASES AGAINST RELEASED PARTIES (Motion and Concurrence), as filed by the
HACKNEY ODLUM & DARDAS Law Firm (HOD). In support of his Objection, this
Unsecured Creditor states as follows:

This Unsecured Creditor has not received a copy of the Omibus Mation
filed by YesCare, nor does he have access to sald Ommibus Motion, and
therefore, has no knowledge as to the content or the several request therein
made, as referenced within the Motion and Concurrance.

This Unsecured Creditor has mot received a copy of the confirmed
Disclosure Statement, nor does he have access to said conflmmed Disclosure

Statement, and therefora, cannot confirm the refersnces made regarding said



Case 23-90086 Document 2346 Filed in TXSB on 07/08/25 Page 6 of 14

Disclosure Statement within the Motion and Concurrence.

This Unsecured Creditor has not received a copy of the confirmed Plan, nor
does he have access o sald confimmed Plan, and therefore, cannot confizm the
references made regarding said Plan within the Motion and Cencurrenca.

Because this Unsecured Creditor has mot received a copy of the Omibus
Motion filed by YesCare, or the confirmed Disclosure Statement, or the
confirmed Plan, he is unable to file a proper objection to the Motion and
Concureence now before this Court. '

In'Januax:y of 2022, this Unsecured Creditor filed a § 1983 civil rights
acticn against Corizon Health, Inc. (Corfzon) and Dr. Keith Papendick
(Papendick) in the United States District Court for the Western District of
Michigan, and that action wes assigned Case No. 1:22-cv-77. In that civil
rights action, this Unsecured Creditor is suing Papendick in his "individual"
or "personal" capacity only, and has made no claim against Papendick in his
"of ficisl" or "professional” eapacity.

Corizon created a shell compeny in the State of Texas, i.e., Tehum Care
Services, Imc. (TCS), and on February 13, 2023, TCS filed a voluntary petition
pursuant to Chapter 11 of Title 11 of the United States Code, 81 U.S.C. §§ 10i-
1532. That cause is pending in this Court, under Case No. 23-90086 (CML).

As a result of that bamkruptcy, the CHAPMAN LAW GROUP (coumsel for Corizen
and Papendick) moved to withdraw from the case, and for a stay of the
proceadings. That motion was granted, vherein a stay of 120-days was entered
as to Papendick, and the case was administratively closed as to Corizon.

Prior to HOD having made an appearame as counsel for Papendick, this
Unsecured Creditor did send a raquest to Jascn S. Brookner (cownsel for TCS),
vherein he did inquire as to vhether Corizon or TCS had indemnified Papendick.

L
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To date, this Unsecured Creditor has not received a reply to his request.

~ To the best of this Unsecured Creditoc’'s infoumation, knowledgé and
helief, the protection of this venue and/or forum and/or jurisdiction does not
extend to Papendick, however, because Jason S. Brookner did fail to timely
respond to this Unsecured Creditor's inquiry as to the indemnification status
of Papendick, this Unsecured Creditor did file an "Amended" Proof of Claim, to
include Papendick, prior to the expiration date to do so.

On August 8, 2023‘, HOD made an appearance as counsel for Papendick in this
Unsecured Creditor's 1983 civil action in the United States District Court for
the Western District of Michigan, and the Honorable Robert J. Jonker did lift
the stay on March 19, 2024,

In Kentucky v. Gesham, 473 U.S. 159, 105 S.Ct. 3099, 87 L.Ed.2d 114
(1985), the Court sought %o eliminate lingering confusion abouf the distinction
between personal-capacity and official-capacity suits. The Court emphasized
that official-capacity suits "generally répresent only another way of pleading
an action ragainst an entity of vhich an officer is an agent." Id., at 165
(quoting Monell v. Mew York City Dept. of Social Sexvices, 436 U.S. 658, 690,
m. 55, 98 S.Ct. 2018, 36 L.Ed.2d 611 (1978)). Suits against state officials in
their official capacity therefore should be treated as suits against the State.
473 U.S., at 166. Because the real party in interest in an official-capacity
suit is the governmental entity and not the named official, "the entity's
‘policy or custom' must have played a part in the viclation of federal law."
Id. For the same reason, the only immmities available to the defendant in an
official-capacity action are those that the goverrmental entity possessea. 473
U.8., at 367.

Perscnal-capacity suits, on the other hand, seek to impose individual
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liability upon a government officer for actions taken undsr color of state law.
Thus, "on the merits, to establish persomal 1iability in a § 1983 action, it is
encugh o show that the official, acting under color of state law, caused the
deprivation of a federal right."” Id., at 166. While the plainziff in a
perscnal-capacity suit need not establish a conneztion to governmental ''policy
or custom,” officials sued in their personal capscities, unlike those sued in
their official capacities, may assert defenses such a objectively reasonable
reliance on existing law. Id.; at 166-167.

The- Supreme Court's.decision in Will v..Michigan Dept. of State Poliee,
491 U.S. 58, 109 S.Ct. 2304, 105 L.Bd.2d 45 (1989), tucned in part on these
differences between personal—cgpaciﬁy and official-capacity actions. The
principle issue in W11 Qas whather States are "parsons'' subject to suit under
§ 1983. Section 1983 provides, in relevant part:

"Every person who, under color of any statute, ordirance, regulation,

custom, or usage, of any State ... subjects, or causes to be subjected,

any citizen of the United States or other personb within the jurisdiction

thereof to the deprivation of any rights, privileges, or inmmities

secused by the Constitutfon and laws, shall be liable to the party injured

14. The Court held that interpreting the words "every person” to exclude
the States accorded with the most natural reading of the law, with its
legislative history, and with the rule that Congress must clearly state its
intenticn to alter "the federal balance" when it seeks o do so. will, supr@,
at 65 (quoting United States v. Bass, 406 U.S. 336, 349, 92 S.CT. 515, 30
L.Ed.2d 488 (1971)).

The Court then addressed the related question whether state officials ’
sued for monetary relief in their official capacities, are persons under §
1983. The Court held that they are not. Although "state officials literally

are persons,' an official-capacity suit against a state officer "is not a suit

= o=
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against the official but rather is a suit against the official’s office. As
such, it is no different from a suit against the State ieself." 481 U.S., at
74 (citation omitted). | |

Will itself makes clear that the distinction between of ficial~capacity
suits and personal-capacity suits is more than "a mere pleading device." Ibid.
State officers sued for damages in their official capacity are not "persons"!
for purposes of the sult because they assume the identity of the government
that employs them. Ibfd. By contrast, officers sued in their personal
capacity come to court-as individuals. -A governmment_official in._the role.of
parsonal capacity defendant thus fits comfortably within the statutory term
"person." Cf.

Should Papendick seek to overcome this distinction between official and
personal capacity suits by arguing that state officials may not be liable in
their personal capacity for actions taken in their official capacity, it should
be noted that tha United States Supreme Court finds that argument both
unpersuasive as an interpretation of § 1983 and foreclosed by their prior
decisions.

Through § 1983, Congress sought "to give remedy to parties deprived of
constitutional rights, privileges and tmmmities by an officlal's abuse of his
position." Monree v. Pape, 365 U.S. 167, 172, 81 S.Ct. 473, 5 L.Bd.2d 492
(1962). Accordingly, it suthorized suits to redress deprivations of civil
rights by persens acting "under color of any [state] statute, ordinance,

regulation, custom, or usage." 42 U.S.C. § 1983. The requiremant of action
) under color of state law mesns that Papendick may be liable for injuring this
Unsecured Creditor precisely because of his authority as reviewing physician.
This Court should not accept the novel proposition that this same official
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authority insulates Pspendick from civil suit. Hafer v. Melo, 502 U.S. 28, 27-
28, 112 S.Ce. 358, 116 1..Ed.2d 301 (199%).

This Unsecured Creditor &s suing Papendick in his personal capacity, an{j
not in his official capacity. With that said, Papendick sheould not be afforded
the protections of this bankruptcy venue, forum, or jurisdiction, as it has
been the law of the land for more than 125 years that when a defendant is sued
in his parsonal capacity, he is being sued for his personal 14ability and not
as part of the corporate entity. See Case Mfg. Co. v. Sewmsn, 138 U.S. 431,
438, 11 S.Ct. 360, 34-L.Ed. 2019 (1891)(corporate liability does not extend .
beyond the corporate assetts); Whitmen v. Orford Nagl. Bamk, 176 U.S. 559,
567, 20 S.Ck. 477, 44 L.Ed. 587 (1900)(an action upon individual liability is
not one to enforce 3 penal statute but only to secure a private remedy is not
open to question since the decision in Himtington v. Aktrill, 246 U.S. 657).

For all the reasons stated herein, this Unsecured Creditor prays that this
Honorable Court (1) grant his objection; (2) void Claim No. 6%; and, (3)
deny Papendick the protections afforded by this Bankruptcy Court, thereby
allowing this Unsecured Creditor to continue seeking redress for his injury,
pursuant to 42 U.S.C. § 1983, vhich he has been prosecuting in the United
Statesl District Court for the Western District of Michigan since Janvary of

2022, more than 3 years prior to the filing of the Motion and Concurrence

currently before this Court.
Respectfully submitted,

S —— =
Dated: July 1, 2025 C‘%?‘\
Gordon S. Dittmer,

Unsecured Craditor,

MDOC No. 175464,

Lakeland Correctional Facility,
141 First Street,

Coldwater, MI., 490356-9687.
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PROOF OF SERVICE
23-90086 (CML) (In Re: TEHUM CARE SERVICES, INGC.)

Clerk of the Court, HACKNEY, ODI.UM & DARDAS,
United States Bankruptcy Court, Attn: Thomas G. Hackney,
Courtroom 401, Connar A. Mclaughlin,
515 Rusk, Bayview Professicnal Centre,
Houston, TX., 77002, 10850 East Traverse Hwy.,

Sulte 4440,
Traverse City, MI., 495684-1364.

NOTICE OF UNITED STATES POSTAL MAILIKG

The following documents were mailed by Gordon Secott Dittmer on July 1, 2025, to
the Clerk of the Court and to Thomas G. Hackney and Conmer A. McLaughlin
(attorneys for KEITH PAPENDICK, M:D.) at the alove addresses; and are™ - ==
considered filed on July 1, 2025.

DOCUMENTS ENCLOSED

1) BRIEF IN SUPPORT OF OBJECTION TO FORMER MICHIGAN FMPLOYEE'S MOTION AND
CONCURRENCE IN YESCARE'S OMNIBUS MOTION TO ENJOIN PLAINTIFFS FROM
PROSECUTING CASES AGATNST RELEASED PARTTES:

2) PROCF OF SERVICE; and,
3) CERTIFICATE OF SERVICE.

Case Neme: In Re: TEHUM CARE SFRVICES, INC.
Case Mumber: 23-90086 (CML)

MEANS OF SERVICE

Service upen them has been done by sealing said documents inside properly
addressed envelopes and handing said sealed envelopes, along with properly
cempleted Expedited Legal Mail Disbursement Authorization forms, to prison
authorities for processing and pesiting into the out-going United States mail.

Dated: July 1, 2025

Gorcon S. Dittmer,

Unsecursd Creditor,

Lakeland Correctional Facility,
141 First Street,

Coldwater, MI., 49035.

——
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SCUTHERN DISTRICT OF TEXAS
(Houston Division)

In Re: Chapter 11
Telum Care Services, Inc. Case No. 23-90086 (C4)
Dzbtor

CERTIFICATE OF SERVICE

This is to certify that on the ist day of July, 2025, a true and correct
copy of BRIEF IN SUPPORT OF ORJECTION TO FORMER MICHIGAN QORIZON EMPLOYEE'S
MOTION AND CONCURRENCE IN YESCARE'S OMNIBUS MOTION TO ENJOIN PLAINTIFFS FROM
PROSECUTING CASES AGAINST RELEFASED PARTIES was filed with the Clerk of the
Court, and with Thomes G. Hackney and Commor A. McLaughlin (attorneys for Dr.
Keith Papendick), and served using the United States Postal Service, addressed
as follows: -

Clerk of the Court, HACKNEY, ODLUM & DARDAS,
United States Bankruptcy Court, Attn: Thomas G. Hackeny,
Courtroom 401, Conner A. McLaughlin,
515 Rusk, Bayview Professional Centre,
Houston, TX., 77002. 10850 East Traverse Hwy.,

Suite 4440,
Traverse City, MI., 49684-1364.

Dated: July 1, 2025 % -
rdon Scott Dittmer,

Unsecured Creditor,

MDOC No. 175464,

Lakeland Correctional Facility,
141 First Street,

Coldwater, MI., 49036-9687.
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Clerk of the Court,

United States Bankruptey Court,
Courtroom 401,

515 Rusk,

Houston, TX., 77002.

Gordon Scott Dittmer,

MDOC No. 175464,

Lakeland Correctional Facility,
141 First Strset,

Coldwater, MI., 49036-9687.

RE: In re: TEHUM CARE SERVICES, INC.
(Case No. 23-90086 (QML)

Dear Court Clerk,

Briclosed, please £ind for filing in the above entitled cause: 1} BRIEF IN
SUPPORT OF OBJECTION TO FORMER MICHIGAN CORIZON EMPLOYEES' MOTION AND
CONCURRENCE TN YESCARE'S OMNIBUS MOTTON TO ENJOIN PLAINTIFFS FRCM.PROSECUTING

CASES AGAINST RELEASED PARTIES; 2) PROOF OF SFRVICE; and 3) CFRTIFICATE-OF
SERVICE.

I thank you in advance for your time and efforts in this most important
matter.

Kindest regards,

Dated: July 1, 2025

Gordon 3. Dittmer,

Unsecured Creditor,

MDOC No. 175464,

Lakeland Correctional Facility,
141 First Street,

Coldwater, MI., 45036-9587.
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