
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION   

In re: 

 

TRICOLOR HOLDINGS, LLC, et al1., 

 

   Debtors. 

 

§ 

§ 

§ 

§ 

§ 

§ 

               Chapter 7 

 

               Case No. 25-33487-mv17 

 

               (Jointly Administered) 

 

CICF III TX1B01, LLC’S MOTION FOR ORDER DIRECTING THE TRUSTEE TO 

PAY POST-PETITION RENT OR ALTERNATIVELY TO COMPEL  

THE TRUSTEE TO REJECT THE NONRESIDENTIAL WILMER LEASE 

 

NO HEARING WILL BE CONDUCTED HEREON UNLESS A 

WRITTEN RESPONSE IS FILED WITH THE CLERK OF THE 

UNITED STATES BANKRUPTCY COURT AT EARLE CABELL 

FEDERAL BUILDING, 1100 COMMERCE STREET, ROOM 1254, 

DALLAS, TEXAS, 75242 BEFORE CLOSE OF BUSINESS ON 

NOVEMBER 11, 2025, WHICH IS AT LEAST 21 DAYS FROM THE 

DATE OF SERVICE HEREOF. 

 

 
1 The Debtors and their bankruptcy case numbers are: Tricolor Holdings, LLC (25-33487), TAG Intermediate Holding Company, 

LLC (25-33495), Tricolor Auto Group, LLC (25-33496), Tricolor Auto Acceptance, LLC (25-33497),Tricolor Insurance Agency, 

LLC (25-33512), Tricolor Home Loans LLC (25-33511), Tricolor Real Estate Services (25-33514), TAG California Holding 

Company, LLC (25-33493), Flexi Compras Autos, LLC (25-33490), TAG California Intermediate Holding Company, LLC (25-

33494), Tricolor California Auto Group, LLC (25-33502), Tricolor California Auto Acceptance, LLC (25-33501), Risk Analytics 

LLC (25-33491), Tricolor Tax, LLC (25-33515), Tricolor Financial, LLC (25-33510), Tricolor Auto Receivables LLC (25-33498), 

TAG Asset Funding, LLC (25-33492), Apoyo Financial, LLC (25-33489). 

 

Jennifer F. Wertz (TX Bar No. 24072822) 

Beau H. Butler (TX Bar No. 24132535) 

 

JACKSON WALKER LLP 

100 Congress Avenue, Suite 1100 

Austin, TX 78701 

Telephone: (512) 236-2000 

Facsimile: (512) 236-2002 

Email: jwertz@jw.com 

Email: bbutler@jw.com 

 

COUNSEL FOR CICF III TX1B01, LLC  
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ANY RESPONSE SHALL BE IN WRITING AND FILED WITH THE 

CLERK, AND A COPY SHALL BE SERVED UPON COUNSEL FOR 

THE MOVING PARTY PRIOR TO THE DATE AND TIME SET 

FORTH HEREIN. IF A RESPONSE IS FILED A HEARING MAY BE 

HELD WITH NOTICE ONLY TO THE OBJECTING PARTY.  

 

IF NO HEARING ON SUCH NOTICE OR MOTION IS TIMELY 

REQUESTED, THE RELIEF REQUESTED SHALL BE DEEMED 

TO BE UNOPPOSED, AND THE COURT MAY ENTER AN ORDER 

GRANTING THE RELIEF SOUGHT OR THE NOTICED ACTION 

MAY BE TAKEN. 

 

 

TO THE HONORABLE MICHELLE V. LARSON, U.S. BANKRUPTCY JUDGE:  

CICF III TX1B01, LLC (the “Landlord”) files this Motion for Order Directing the Trustee 

to Pay Post-Petition Rent or Alternatively to Compel the Trustee to Reject the Nonresidential 

Wilmer Lease (the “Motion”). In support of the Motion, the Landlord respectfully states as follows: 

INTRODUCTION 

Section 365(d)(3) of the Bankruptcy Code means exactly what it says; the Trustee must 

pay post-petition rental obligations within sixty (60) days of the Petition Date and continue to pay 

such obligations as they become due. Here, absent payment in full of all post-petition rent by 

November 9, 2025, the Lease must be rejected.  

JURISDICTION AND VENUE 

1. The United States Bankruptcy Court for the Northern District of Texas 

(the “Court”) possesses jurisdiction over this matter pursuant to 28 U.S.C. § 1334. This is a core 

proceeding pursuant to 28 U.S.C. § 157(b)(2).  

2. Venue is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

3. The Court has authority to grant the relief requested pursuant to Title 11 of the 

United States Code (the “Bankruptcy Code”). The bases for relief requested herein are sections 11 

U.S.C. §§ 105, 365, and 503 of the Bankruptcy Code. 
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FACTS 

4. On September 10, 2025 (the “Petition Date”), the Debtors filed their petition for 

relief under Chapter 7 of Title 11 of the Bankruptcy Code.  On the Petition Date, Anne Elizabeth 

Burns (the “Trustee”) was appointed as the Chapter 7 Trustee. 

5. Prior to the Petition Date, Tricolor Auto Group, LLC (the “Tenant”) and the 

Landlord entered into that certain Commercial Lease Agreement dated July 9, 2021 (the “Lease”), 

for certain real property located at 3800 N. Interstate 45, Wilmer, Texas 75172 (the “Premises”). 

A true and correct copy of the Lease is attached hereto as Exhibit 1 and is incorporated herein by 

reference as if fully set forth at length.  

6. The Landlord has not received rent payments for September 2025. 

7. In addition, no rent has been paid on a post-petition basis for October 2025.  

8. In September 2025, the undersigned, retained by the Landlord, contacted Trustee’s 

counsel to commence discussions with respect to the Landlord’s request for the Trustee to 

immediately reject the Lease, and alternatively, pay any post-petition rent obligations as they 

became due. As of the filing of this Motion, the Trustee has not rejected the Lease, and it is not 

clear whether these chapter 7 estates have sufficient funds to pay the September, October, and the 

forthcoming November Rent. 

9. On October 6, 2025, the Court entered an order Granting Trustee’s Motion for 

Limited Authorization to Operate the Debtors’ Business Pursuant to 11 U.S.C. § 721 [Docket No. 

158] (the “Operations Order”), which granted the Trustee authorization to operate the Debtors’ 

business for a period of ninety-five (95) days, through and including, January 9, 2026. 

10. Section 365(d)(3) requires that the Trustee must timely perform the Lease’s 

obligations “arising from and after the order for relief … within 60 days after the date of the order 
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for relief.” Here, timely performance requires that the Trustee pay the Lease’s rent obligations for 

the months of October and November by November 9, 2025 (the “Post-Petition Rent”). Absent 

payment of the Post-Petition Rent, the Court should compel the immediate rejection of the Lease.  

ARGUMENT 

A. The Trustee is Required to pay all Post-Petition Rent. 

 

11. The Bankruptcy Code provides numerous protections for commercial landlords to 

ensure that they are not involuntarily compelled to serve as lenders to the estate. Primarily relevant 

to this Motion is section 365(d)(3) of the Bankruptcy Code.  It provides that the estate must “timely 

perform” all post-petition obligations arising under unexpired leases of nonresidential real 

property. 11 U.S.C. § 365(d)(3). The Court may extend the time for performing obligations arising 

within the first 60 days of a bankruptcy case for cause, but the Court cannot extend the time for 

performance beyond those first 60 days of the case. Id. 

12. On its face, the statute “entitles lessors to immediate payment of their claims.” In 

re C.Q., LLC, 343 B.R. 915, 917 (Bankr. W.D. Wis. 2005). See also In re Hitz Restaurant Group, 

616 B.R. 374, 376 (Bankr. N.D. Ill. 2020); In re Compuadd Corp., 166 B.R. 862, 864 (Bankr. 

W.D. Tex. 1994) (finding that the statute is unambiguous and requires timely payments of rent).  

Further, other courts have granted immediate payment of administrative claims in cases where 

“there is a significant risk or likelihood of administrative claims not being paid.” In re Steepologie, 

LLC, 2024 WL 117525, *7 (Bankr. W.D. Tex. Jan. 10, 2024); see e.g., In re Bella Logistics LLC, 

583 B.R. 674, 681 (Bankr. W.D. Tex. 2018); 11 U.S.C. § 105(a).   

13. Thus, the September and October Rent arose from and after the order for relief in 

the instant case, and should be immediately paid, while the November 2025 rent due under the 
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Lease, and subsequent post-petition, pre-rejection accruing rent and other lease obligations should 

be paid as each monthly rental amount comes due pursuant to sections 365(d)(3) and 503(b)(1). 

MOTION 

A. Section 365(d)(3) Unambiguously Requires the Trustee to Timely Pay Post-Petition 

Rent 

 

14. The Court should hold that section 365(d)(3) unambiguously requires the Trustee 

to timely pay post-petition rent to the Landlord.  

15. The statue is clear: a debtor must timely perform all obligations under commercial 

leases. 11 U.S.C. § 365(d)(3). The phrase “timely perform” refers to “obligations […] under any 

unexpired lease of nonresidential real property.” Thus, the Trustee must pay all rent obligations 

when they come due.  

16. To treat these obligations, as some courts have, as general administrative claims 

under section 503(b) that do not have to be paid by the Debtors until plan confirmation (absent a 

court order otherwise) reads the “obligations under any unexpired lease of nonresidential real 

property” language out of the statute. 11 U.S.C. § 1129(a)(9)(A). Performance will not occur as 

provided in the Lease, which the statute requires, but instead in accordance with section 1129 of 

the Bankruptcy Code, and here, provides no relief to it. This is contrary to section 365(d)(3)’s clear 

dictate that the Trustee must timely perform all obligations under the Lease. 

17. Moreover, section 365(d)(3) mandates that the Trustee’s time for performing the 

obligations under the Lease cannot be extended more than 60 days beyond the petition date. 

Treating these obligations as general administrative claims that do not have to be paid until plan 

confirmation would often extend the time for performance well beyond the 60 days that section 

365(d)(3) plainly states the Court cannot do and is wholly inapplicable to this proceeding. 
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18. Accordingly, the Court should hold that section 365(d)(3) of the Bankruptcy Code 

requires the Trustee to immediately pay the Landlord all post-petition amounts that come due 

under the Lease on or before the date of a hearing on this Motion, by November 9, 2025, and 

require all future payments under the Lease to be paid as they become due.  

B. Alternatively, the Court Should Order the Trustee to Pay the Landlord’s 

Administrative Expense Claim Immediately  

 

19. To the extent the Court disagrees with the Landlord’s analysis and instead holds 

the effect of section 365(d)(3) is to give the Landlord an automatic administrative expense claim 

under section 503(b)(1), the Court should order the Trustee to pay the Landlord’s administrative 

expense claim immediately given the present risk factors that the estates will be unable to pay 

administrative claims.  

20. Where there is a clear risk of administrative insolvency in a chapter 7 case, 

expedited payment of administrative claims may be warranted. See In re Steepologie, LLC, 2024 

WL 117525 at *7 (Bankr. W.D. Tex. Jan. 10, 2024); see e.g., In re Bella Logistics LLC, 583 B.R. 

674, 681 (Bankr. W.D. Tex. 2018); 11 U.S.C. § 105(a). Here, as of the filing of this Motion, the 

Trustee has no access to funds to pay for the ongoing and increasing expenses of the estate which 

are accruing, including but not limited to monthly rent payments.  Moreover, although Schedules 

and Statements of Financial Affairs have not yet been filed, upon information and belief, the 

chapter 7 estates are either currently administratively insolvent, or will be rendered such by 

accruing administrative claims, including growing legal and professional fees and unpaid 

administrative rents owed to many other landlords. 

21. As further cause to compel immediate payment of the administrative rent claim in 

this case, the Trustee has not provided any evidence to assure the Landlord that the Premises (i) is 

being properly maintained, (ii) is covered by sufficient insurance policies securing the real estate 
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or the personal property located therein to protect the Landlord, or (iii) is being supplied with the 

necessary services to prevent any damage (especially given the coming seasonal changes and 

cooler weather). 

22. Accordingly, if the Court does not hold that section 365(d)(3) mandates immediate 

payment of the post-petition rental obligations due under the Lease, the Court should require that 

the Trustee pay all Post-Petition Rent obligations due under the Lease immediately based upon the 

risks that administrative claims will not be paid in full in these likely administratively insolvent 

estates and take all necessary measures to ensure that the Premises is being properly maintained, 

insured and supplied with sufficient utility services to prevent damage to the Premises. 

C. If the Court Does Not Compel the Immediate Payment of Post-Petition Rent, the 

Trustee Should be Compelled to Immediately Reject the Lease. 

 

23. If the Court does not hold that (a) section 365(d)(3) mandates immediate payment 

of the Post-Petition Rent obligations due under the Lease, or (b) that the Trustee should be 

compelled to pay the Post-Petition rent obligations immediately as they become due given the risks 

that administrative claims will not be paid, then the Court should compel the Trustee to reject the 

Lease. 

24. Allowing the Trustee to presumably continue to market the Lease without the 

Trustee’s compliance with payment obligations under the Lease squarely forces the Landlord to 

become an unwilling financier of the Trustee’s efforts to operate the Debtors’ business while 

preventing the Landlord from taking steps to protect the Premises and mitigate damages through 

re-letting to a new tenant. Compelling the Trustee’s rejection of the Lease is warranted for the 

same reasons that support the Landlord’s request for immediate payment pursuant to 365(d)(3) or 

as administrative expenses. 
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25. Denying the relief requested herein would impermissibly allow the Trustee to 

continue to gamble with the Landlord’s property in an attempt to generate funds that, if realized, 

will in large part be used to pay professional fees, while the Landlord involuntarily bears the 

disproportionate risk of loss in the event of the Trustee’s failure to successfully market the Lease. 

PRAYER FOR RELIEF 

 The Landlord prays that the Court (i) grant the relief requested, (ii) order the Trustee to 

timely pay the Landlord all Post-Petition Rent amounts due under the Lease by November 9, 2025; 

(iii) grant the Landlord a claim under section 503(b)(1) of the Bankruptcy Code for all Post-

Petition Rent that continues to accrue. Alternatively, the Court should compel the Trustee to 

immediately reject the Lease effective as of November 9, 2025. 
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Dated: October 21, 2025.  /s/ Jennifer F. Wertz 

  JACKSON WALKER LLP 

  Jennifer F. Wertz (TX Bar No. 24072822) 

  Beau H. Butler (TX Bar No. 24132535) 

  100 Congress Avenue, Suite 1100 

  Austin, TX 78701 

  Telephone: (512) 236-2000 

  Facsimile: (512) 236-2002 

  Email: jwertz@jw.com 

Email: bbutler@jw.com 

   

  COUNSEL FOR CICF III TX1B01, LLC 
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CERTIFICATE OF SERVICE 

The is to certify that on the 21st day of October, 2025, a true and correct copy of the 

foregoing was served upon all parties receiving notice pursuant to the Court’s ECF notification 

system. 

 

/s/ Jennifer F. Wertz 

Jennifer F. Wertz 
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EXHIBIT 1 

LEASE 
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 5. RENT. 
 
  (a) Tenant shall pay Landlord Base Rent during the Term as follows, in 
accordance with the terms and conditions of this Lease: 
 

Months of Term Base Rent Per 
Square Foot of 

Premises 

Monthly Base Rent Annual Base Rent 

9/1/2021 – 9/30/2021 $0.00 $0.00 $0.00 
10/1/2021 – 9/30/2022 $4.15 $68,066.23 $816,794.70 
10/1/2022 – 9/30/2023 $4.27 $70,108.21 $841,298.54 
10/1/2023 – 9/30/2024 $4.40 $72,211.46 $866,537.50 
10/1/2024 – 9/30/2025 $4.53 $74,377.80 $892,533.62 
10/1/2025 – 9/30/2026 $4.67 $76,609.14 $919,309.63 
10/1/2026 – 9/30/2027 $4.81 $78,907.41 $946,888.92 
10/1/2027 – 9/30/2028 $4.96 $81,274.63 $975,295.59 
10/1/2028 – 9/30/2029 $5.10 $83,712.87 $1,004,554.45 
10/1/2029 – 9/30/2030 $5.26 $86,224.26 $1,034,691.09 
10/1/2030 – 9/30/2031 $5.41 $88,810.99 $1,065,731.82 
10/1/2031 – 9/30/2036 

(Renewal Term, if 
applicable, pursuant to 

Paragraph 31) 

Fair Market 
Rental Rate, as 

determined 
pursuant to 

Paragraph 31 

Fair Market Rental 
Rate, as determined 

pursuant to Paragraph 
31 

Fair Market Rental 
Rate, as determined 

pursuant to 
Paragraph 31 

 
  (b) Tenant agrees to pay to Landlord, as additional rent  
(collectively, the “Additional Rent”), all charges for (i) any service, goods, or materials furnished 
by Landlord at Tenant’s request which are not required to be furnished by Landlord under this 
Lease; (ii) Tenant’s Pro Rata Share (as hereinafter defined) of all of Landlord’s operating 
expenses in connection with the ownership, operation, maintenance, management and repair of 
the Building and the Property (collectively, the “Operating Expenses”), including, without 
limitation, the following: owner’s association and/or business park assessments of any kind or 
nature levied against the Building or the Property, all taxes (both general and special), 
assessments or governmental charges of any kind and nature, including margin tax, levied or 
assessed against the Property, the Building or the Premises or any part thereof (collectively, the 
“Taxes”), property tax consulting services, water and sewer service, gas (if applicable), building 
service electricity used for exterior purposes including lighting and irrigation, paving repair and 
maintenance, landscape and irrigation system repair and maintenance including replacement of 
dead plant material and replacement of seasonal color plants, flag replacements, fire sprinkler 
system inspections, maintenance and monitoring, annual exterior window glass cleaning, 
exterior building maintenance, repair and painting, security lighting repair and maintenance, 
utility and sewer line maintenance, repair and maintenance of the roof and common utility 
service lines inside or outside the Building, provided however, that the cost of any repair or 
maintenance which includes additions, alterations, or replacements that are required to be 
capitalized for federal income tax purposes shall be amortized over a period equal to the lesser 
of the useful life thereof for federal income tax purposes or ten (10) years at Landlord’s cost of 
capital, Landlord’s administrative expenses and management fees, the cost of all insurance 
maintained by Landlord in connection with the ownership and operation of the Property 
specifically including business interruption or rental insurance and the cost of all licenses, 
permits and inspection fees required for Landlord to comply with applicable laws.   
 
  (c) The first installment of Additional Rent shall be due and payable on the 
Commencement Date and each subsequent installment of Additional Rent shall be due and payable in 
advance, without demand, deduction or set off, on or before the first day of each calendar month 
following the first full month after the Commencement Date.  The first installment of Base Rent and 
Additional Rent (collectively, “Rent”) shall be due and payable on the first day following one (1) full 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION  

In re: 

 

TRICOLOR HOLDINGS, LLC, et al1., 

 

   Debtors. 

 

§ 

§ 

§ 

§ 

§ 

§ 

               Chapter 7 

 

               Case No. 25-33487 (MVL) 

 

               (Jointly Administered) 

 

ORDER GRANTING CICF III TX1B01, LLC’S MOTION FOR ORDER  

DIRECTING THE TRUSTEE TO PAY POST-PETITION RENT 

On October 21, 2025, CICF III TX1B01, LLC (the “Landlord”) filed its Motion for Order 

Directing the Trustee to Pay Post-Petition Rent or Alternatively Compelling the Trustee to Reject 

the Certain Nonresidential Lease (the “Motion”). The Court finds that the Motion was properly 

served in accordance with the Federal Rules of Bankruptcy Procedure and the Local Bankruptcy 

Rules. After consideration of the merits of the Motion, any responses and replies filed to the 

 
1 The Debtors and their bankruptcy case numbers are: Tricolor Holdings, LLC (25-33487), TAG Intermediate Holding Company, 

LLC (25-33495), Tricolor Auto Group, LLC (25-33496), Tricolor Auto Acceptance, LLC (25-33497),Tricolor Insurance Agency, 

LLC (25-33512), Tricolor Home Loans LLC (25-33511), Tricolor Real Estate Services (25-33514), TAG California Holding 

Company, LLC (25-33493), Flexi Compras Autos, LLC (25-33490), TAG California Intermediate Holding Company, LLC (25-

33494), Tricolor California Auto Group, LLC (25-33502), Tricolor California Auto Acceptance, LLC (25-33501), Risk Analytics 

LLC (25-33491), Tricolor Tax, LLC (25-33515), Tricolor Financial, LLC (25-33510), Tricolor Auto Receivables LLC (25-33498), 

TAG Asset Funding, LLC (25-33492), Apoyo Financial, LLC (25-33489). 
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Motion, and arguments at the hearing on the Motion (if any), the Court finds that good cause exists 

to grant the Motion. 

IT IS THEREFORE ORDERED that within seven (7) days of entry of this Order, the 

Trustee shall pay the Landlord all outstanding Post-Petition Rent amounts due under the Lease. 

IT IS FURTHER ORDERED that the Trustee shall timely pay all Post-Petition Rent 

obligations billed under the Lease that accrue after entry of this Order until: (a) the Lease is rejected 

under 11 U.S.C. § 365, or (b) if the Lease is not rejected, until the closing of the bankruptcy cases. 

###END OF ORDER### 
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Submitted by:  

Jennifer F. Wertz (TX Bar No. 24072822) 

Beau H. Butler (TX Bar No. 24132535) 

JACKSON WALKER LLP 

100 Congress Avenue, Suite 1100 

Austin, TX 78701 

Phone: (512) 236-2000 

Fax: (512) 236-2002 

Email: jwertz@jw.com 

Email: bbutler@jw.com 

 

COUNSEL FOR CICF III TX1B01, LLC 
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