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AMENDING KEY EMPLOYEE INCENTIVE 
PLAN AND KEY EMPLOYEE RETENTION 
PLAN; MEMORANDUM OF POINTS AND 
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RICHARD G. ADCOCK IN SUPPORT 
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Hearing: 
Date:          March 17, 2020 
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                   255 E. Temple St., Los Angeles, CA 

Affects All Debtors

 Affects Verity Health System of 
California, Inc. 

 Affects O’Connor Hospital 
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 Affects St. Francis Medical Center 
 Affects St. Vincent Medical Center 
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 Affects St. Francis Medical Center of 

Lynwood Foundation 
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                 Debtors and Debtors In 
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4081.
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PLEASE TAKE NOTICE that, at the above referenced date, time and location, Verity 

Health System of California, Inc., and its affiliated debtors and debtors in possession (collectively, 

the “Debtors”), will move the Court (the “Motion”) for the entry of an order: (i) amending their 

previously Court-approved key employee incentive plan (the “KEIP”) [Docket Nos. 893, as 

modified by 3565] and key employee retention plan (the “KERP”) [Docket No. 893] (the 

“Amendments”), developed to incentivize, reward and retain certain key employees (the “Key 

Employees”) that remain with the Debtors following (a) the termination of the proposed sale to 

Strategic Global Management, Inc., and (b) the Debtors’ implementation of alternative transactions 

to sell their remaining assets; and (ii) granting related relief.  True and correct copies of the KEIP 

and KERP with proposed Amendments are attached to the accompanying Memorandum of Points 

and Authorities (the “Memorandum”) as Exhibits “A” and “B,” respectively.

PLEASE TAKE FURTHER NOTICE that the Motion is based on this Notice, the 

Motion, the Memorandum, the Declaration of Richard G. Adcock in Support of Debtors’ 

Emergency First-Day Motions [Docket No. 8], the Declaration of Richard G. Adcock filed 

concurrently herewith (the “ Adcock Declaration”), the Motion for Entry of an Order Authorizing 

and Approving (I) Key Employee Incentive Plan and (II) Key Employee Retention Plan (the 

“KEIP/KERP Motion”) filed with the Declaration Of Christopher J. Kearns In Support Of Debtors’ 

Motion For Entry Of Order Authorizing And Approving (I) Key Employee Incentive Plan And (II) 

Key Employee Retention Plan; And Debtors’ Motion For Entry Of An Order Sealing Employee 

Information [collectively, Docket No. 631], the Order Granting Debtors’ Motion for Entry of an 

Order Sealing Employee Information and Denying Evidentiary Objections Thereto [Docket No. 

735], the ruling explaining the basis for the granting of the KEIP/KERP Motion [Docket No. 814] 

(attached as Exhibit “C”), the Order Granting Debtors’ Motion for Entry of an Order Authorizing 

and Approving (I) Key Employee Incentive Plan and (II) Key Employee Retention Plan [Docket 

No. 893], the Motion For Entry Of An Order Amending Key Employee Incentive Plan [Docket No. 

3240] (the “First Amendment Motion”), the ruling explaining the basis for granting the First 

Amendment Motion [Docket No. 3550] (attached as Exhibit “D”), and the Order Granting 

Debtors' Motion For Entry Of An Order Authorizing And Approving (I) Key Employee Incentive 
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Plan And (II) Key Employee Retention Plan [Docket No. 3565], the entire record of these cases, 

the statements, arguments and representations of counsel to be made at the hearing on the Motion, 

if any, and any other evidence properly presented to the Court. 

PLEASE TAKE FURTHER NOTICE that, pursuant to Local Bankruptcy Rule 9013-

1(f), any party opposing or supporting to the Motion must file a response (a “Response”) with the 

Bankruptcy Court and serve a copy of it upon the moving party and the United States Trustee not 

later than 14 days before the date designated for the hearing.  A Response must be a complete 

written statement of all reasons in opposition to or in support of the Motion, declarations and copies 

of all evidence on which the responding party intends to rely, and any responding memorandum of 

points and authorities. 

PLEASE TAKE FURTHER NOTICE that, pursuant to Local Bankruptcy Rule 9013-

1(h), failure to file and serve a timely objection may be deemed by the Court to be consent to the 

relief requested herein. 

DATED:  February 12, 2020 DENTONS US LLP
SAMUEL R. MAIZEL  
TANIA M. MOYRON 
SAM J. ALBERTS 

By /s/ Tania M. Moyron
TANIA M. MOYRON 

Attorneys for Verity Health Systems of 
California, Inc., et al. 
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MEMORANDUM OF POINTS AND AUTHORITIES 

Verity Health System of California, Inc., a California nonprofit benefit corporation and the 

Debtor herein (“VHS”), and the above-referenced affiliated debtors, the debtors and debtors in 

possession (collectively, the “Debtors”) in the above-captioned chapter 11 bankruptcy cases (the 

“Cases”), hereby move (the “Motion”) the Court, pursuant to §§ 107(b), 363(b), 503(b) and 503(c),1

for the entry of an order: (i) amending (the “Amendments”) their existing key employee incentive 

plan (the “KEIP”) (true and correct copy of KEIP with Amendments attached as Exhibit “A”) and 

key employee retention plan (the “KERP”) (true and correct copy of KERP with Amendments 

attached as Exhibit “B”), to incentivize, reward and retain certain key employees (the “Key 

Employees”) that remain with the Debtors during or otherwise through culmination of the Debtors’ 

Plan B (defined infra), in light of the delay and uncertainty Strategic Global Management, Inc. 

(“SGM”) caused by failing to close its agreement to purchase the Debtors’ remaining hospitals (the 

“SGM Sale”); and (ii) granting related relief.   

I. 

INTRODUCTION 

 When the Debtors crafted the KEIP and KERP (collectively, the “Bonus Programs”) soon 

after the August 31, 2018 “Petition Date,” they could not anticipate the significant delays that would 

be caused by the protracted California Attorney General (the “AG”) review of the SGM Sale or, 

subsequently, by SGM’s announced 11th-hour “buyer’s remorse” and refusal to close the $610 

million purchase of the Debtors’ remaining hospitals by the December 5, 2019 closing deadline.  

As such, the original Bonus Programs, which were designed to retain and incentivize Key 

Employees to maximize value and performance through mid-2019, and were first modified in part 

to address the delay caused by AG review, now require further adjustments.  In fact, with the SGM 

Sale a nullity and the Cases already more than 17 months old, Key Employees are being called upon 

to lift flagging morale and redouble efforts in order to preserve and maximize value to creditors, all 

while maintaining critical, functioning hospital operations.   

1 Unless specified otherwise, all chapter and section references are to the Bankruptcy Code, 11 U.S.C. §§ 101-1532, 
and all “Rule” references are to the Federal Rules of Bankruptcy Procedure. All references to “LBR” are to the Local 
Bankruptcy Rules of the United States Bankruptcy Court for the Central District of California. 
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Due to these complexities, a mere extension of deadlines is not sufficient here.  Rather, the 

Amendments must actually retool the “square peg” of the KEIP and KERP designed in 2018 for 

the “round hole” of the changed circumstances now existing in 2020.  The proposed changes 

include: 

 under the KERP (the program for critical non-insiders), a new pool of $756,0002 is 

available to eligible employees (“KERP Participants”), divided in two parts, a) 

$406,000 for standard bonus payments payable to seven (7) specific persons 

employed at VHS and Verity Business Systems (“VBS”), and b) $350,000 for 

discretionary payments for other persons not yet-identified and who may include 

non-insiders anywhere in the system.  The standard pool allows for bonuses that 

total up to 30% of each listed KERP Participants’ salary, which is in turn divided 

in two installments, i) 1/10 of the 30% bonus payable within ten (10) business days 

of entry of the order approving the Amendments and ii) the 9/10 balance payable 

upon the KERP Participant’s termination.  The discretionary pool similarly permits 

up to 30% of salary of yet-identified persons.  The structure is akin to the original 

proposal, albeit with the expansion of the number of participants; 

 under the KEIP, “Entity KEIP Participants” (those designated insiders employed on 

the hospital facility level) may receive, under the applicable “Entity KEIP” 

program, two payments: a) a relatively small bonus equal to 2.5% of the 

Participant’s salary if the Debtors meet budget under the existing cash collateral 

order [Docket No. 3883] and b) a separate (larger) bonus equal to 22.5% of the 

Participant’s salary payable upon disposition of the facility that employs that 

person.3  This is similar to the original structure, which paid a bonus for the Debtors 

2 The net amount of which is actually $363,000 more than the original KERP program and this increase is offset by 
reductions under the VHS KEIP. 

3 Similar to the original structure, payments to KEIP Participants (both Entity and below-described VHS) are also 
available in the event of termination without cause or, in the event of death or disability under a pro rata formula. 

Case 2:18-bk-20151-ER    Doc 4086    Filed 02/13/20    Entered 02/13/20 10:39:30    Desc
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remaining in compliance under the Debtor-in-Possession financing budget and 

provided a larger bonus upon the sale of their hospital employer;4

 under the KEIP, “VHS KEIP Participants” who oversee all of the Debtors, remain 

necessary for the disposition of the remaining hospital assets and to bring about a 

conclusion of these Cases and who have received no bonuses to date under the 

original or first amended “VHS KEIP,” will be entitled to bonuses in two parts: a) 

payment equal to 10% of that VHS KEIP Participant’s salary (20% for Upper-Level 

Participants) upon approval of the sale of St. Francis Medical Center (“SFMC”), and 

b) up to a maximum equal to 50% of salary (or 100%, for the Upper-Level 

Participants) with respect to the collective value of all hospital and Foundation asset 

dispositions.  It should be noted that the maximum bonus is payable only if the total 

sale proceeds equal or exceed $800 million and there will be no second (i.e., “b)”) 

bonus unless incremental sale proceeds are $310 million above the $290 million 

already achieved in the Cases.  

Notably, the maximum amount of bonuses payable under the Amendments total $725,000 

less than what was provided under the original Bonus Programs.  Also, the additional bonuses 

provided under the KERP Amendments is more than offset by a reduction of more than $1 million 

in KEIP bonuses (as compared to the original KEIP programs).5  Similar to the structure of the 

4 Under the original structure, bonuses were paid for meeting the DIP budget and to those participants who remained 
employed by and through the disposition of Saint Louise Regional Hospital (“SLRH”) and O’Connor Hospital (“OCH”) 
to Santa Clara County, and those employed by the VMF which was separately sold.  Because of their prior disposition, 
the are no Entity Participants remaining at SLRH, OCH or the VMF who are covered under the Amendments. 

5 A chart demonstrating the aggregated differences between amounts under the original Bonus Programs versus what 
is being proposed under the Amendments attached as Exhibit “F.”  A separate chart demonstrating VHS KEIP 
payments for Sale Proceeds at $600 million and above is being filed under seal as Exhibit “G.”  In addition to Exhibit 
“G,” the amended KEIP attaches two schedules and the amended KERP attaches one schedule, with the names, titles 
and amounts by individual of the Amendment Employees covered by that Bonus Program (the “Amendment 
Schedules”).  Previously, similar schedules were filed under seal pursuant to the Order Granting Debtors’ Motion for 
Entry of an Order Sealing Employee Information and Denying Evidentiary Objections Thereto [Docket No. 735], and, 
as such, the Amendment Schedules here are being filed under seal too.  As was the previous course of conduct, however, 
at the time of the filing of this Motion, the Debtors have or will provide the Amendment Schedules to certain parties 
who have executed nondisclosure agreements or otherwise have agreed to treat such information as confidential, which 
include: (i) the Unsecured Creditors Committee, (ii) pre-petition lenders, UMB Bank N.A., as Successor Master Trustee 
for the Master Indenture Obligations, Wells Fargo Bank National Association as Indentures Trustee for Series 2005 
Revenue Bonds, U.S. Bank National Association, as Series 2015 and Series 2017 Note Collateral Agent and Note 
Trustee, Verity MOB Financing LLC, and Verity MOB Financing II LLC, (iii) McKesson Corporation, and (iv) the 
United States Trustee. 
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original Bonus Programs (including first amended KEIP), a Key Employee cannot receive a 

payment under both the KERP and KEIP. 

In total, the Amendments are well-developed, necessary and in the best interest of the 

estates.  Without properly incentivized Key Employees, the Debtors “Plan B” efforts to maximize 

recoveries and to achieve an efficient exit in these Cases have little prospect for success.  Without 

approval of the Motion, the potential for lost morale and greater attrition (already pronounced and 

growing throughout the Debtors’ organizations) increases and, with it, near-certain lost value to the 

estates.   

Further, the Amendments are warranted to address SGM’s failure to close the SGM Sale.  

Had that sale closed, the Cases would be closer to being  completed and all requisite bonuses paid.  

This change in circumstance further supports the Amendments.  As this Court recognized in the 

context of approving the amendments to the KEIP caused by the AG-delays, “[a]mendment of a 

KEIP [or KERP] is appropriate where the amendment is sought as a result of circumstances beyond 

the control of the key employees” and “were not anticipated at the time the [program was] 

designed.”  Docket No. 3550 at 3.  Here, the Key Employees are needed to address problems that 

are not of their own making yet will require them to expend significant energy and effort to solve.  

For these and other reasons, the Court should approve the Amendments. 

II. 

JURISDICTION, VENUE AND BASIS FOR RELIEF 

The Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1334(b).  Venue is proper 

pursuant to 28 U.S.C. §§ 1408 and 1409.  This matter is a core proceeding within the meaning of 

28 U.S.C. § 157(b)(2).  The statutory predicates for the relief requested herein are §§ 107(b), 363(b), 

503(b), and 503(c). 

III. 

STATEMENT OF FACTS 

A. General Background 

1. On the Petition Date, the Debtors each filed a voluntary petition for relief under 

chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”).  Since the commencement 
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of their Cases, the Debtors have been operating their businesses as debtors in possession pursuant 

to §§ 1107 and 1108. 

2. Additional background facts on the Debtors, including an overview of the Debtors’ 

business, information on the Debtors’ debt structure and information on the events leading up to 

the chapter 11 cases, are contained in the Declaration of Richard G. Adcock in support of Debtors’ 

First-Day Motions [Docket No. 8]. 

B. Facts Relevant to Motion 

(a) The KEIP and KERP  

3. On October 23, 2018, the Debtors filed their Motion for Entry of Order Authorizing 

and Approving (I) Key Employee Incentive Plan, and (II) Key Employee Retention Plan [Docket 

No. 631] (the “KEIP/KERP Motion”) seeking approval of the original version of the KEIP and 

KERP.  On November 13, 2018, the Court issued a ruling [Docket No. 814] (the “KEIP/KERP 

Ruling,” attached as Exhibit “C”) approving the KEIP and KERP.  The Court found that the 

Debtors had met the “business judgment” standard of § 363(b) and the requirements of § 503(b) for 

payments to employees outside of the ordinary course of business, as well as the factors articulated 

in In re Dana Corp., 358 B.R. 567, 576–77 (Bankr. S.D.N.Y. 2006) (the “Dana Factors”).  

KEIP/KERP Ruling page 4 of 6 (located on top of the document).  On November 28, 2018, the 

Court entered an order consistent with the KEIP/KERP Ruling approving the KEIP and KERP (the 

“KEIP/KERP Order”) [Docket No. 893].   

4. Approximately one year later on October 4, 2019, the Debtors filed their Motion For 

Entry Of An Order Amending Key Employee Incentive Plan [Docket No. 3240] (the “First 

Amendment Motion”), seeking to amend the KEIP to allow seven employees to receive a 15% 

salary bonus if the SGM Sale closed by December 31, 2019, instead of 3%.  The Debtors filed the 

First Amendment Motion due to unanticipated delays in the closing of the SGM Sale caused by the 

AG’s extended review of that proposed transaction.  The First Amendment Motion was unopposed.  

On November 6, 2019, the Court issued a ruling explaining the basis for granting the First 

Amendment Motion [Docket No. 3550] (the “Amendment Ruling,” attached as Exhibit “D”), and 
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granted the Motion on November 8, 2019 [Docket No. 3565] (the “First Amendment Order, and, 

together with the KEIP/KERP Order, the “KEIP/KERP Orders”). 

5. The KEIP/KERP Orders authorized three distinct bonus programs, which provided 

different treatment for three different categories of Key Employees:  1) KERP Participants; 2) 

Entity KEIP Participants; and 3) VHS KEIP Participants.  Moreover, none of the Participants were 

entitled receive bonuses under more than one Bonus Program.  See Declaration of Richard G. 

Adcock (the “Adcock Decl.”) at ¶ 5.   

6. On December 27, 2018, after the culmination of a marketing process that began 

almost immediately after the Petition Date, the Court entered an order approving the sale of all 

assets (excluding cash, accounts receivables and causes of action) of OCH and SLRH [Docket No. 

1153] (the “SCC Sale”).  Due to the significant efforts of the Debtors’ Key Employees, notably the 

VHS KEIP Participants, who have not yet received any bonus, who made themselves constantly 

available for diligence and transition issues with the buyer and who helped maintain the going-

concern value of those two hospitals pending closing, the SCC Sale closed on February 28, 2019, 

resulting in $235 million in proceeds to the Debtors’ estates.  See Adcock Decl. at  ¶ 6.   

7. The Debtors have also sold approximately $2.4 million of Verity Medical 

Foundation’s (“VMF”) assets in Court-approved transactions (the “VMF Transactions”).  For 

example, VMF entered into settlements and asset purchase agreements with Union Square Hearing, 

Inc. [Docket Nos. 2439, 2693], San Jose Medical Group and Silicon Valley Medical Development, 

LLC [Docket Nos. 1636, 1919], Oncology Technology Associates, LLC [Docket Nos. 1635, 1915], 

and All Care Medical Group, Inc. [Docket Nos. 1180, 1368].  The Key Employees, particularly the 

VHS KEIP Participants, were integral to this effort.  See Adcock Decl. at ¶ 7.   

8. Certain Key Employees received KEIP and KERP payments as a result of the SCC 

Sale and VMF Transactions.  Employees under the KEIP (“KEIP Participants”) employed by OCH 

and SLRH received the maximum bonus tied to the timing of the SCC Sale (15% of salary) in mid-

2019.  See Adcock Decl. at ¶ 8.  During the SCC Sale process, the Debtors made retentive KERP 

Payments, with the final payment (to employees in good-standing) made on or around June 30, 

2019.  See id.  KERP Participants who were terminated by the Debtors but otherwise employed in 
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good-standing at the time of the closing of the SCC Sale received severance under the KERP.  See 

id.  The Debtors did not make any payments under the VHS KEIP because, under its terms, no 

payment was due at that time.  See id.  To date, the Debtors have paid a total of $1,057,515 under 

the Entity KEIP and $887,825 under the KERP.  See id.

(b) The SGM Sale and SGM’s Refusal to Close 

9. On January 8, 2019, the Debtors and SGM entered into that certain Asset Purchase 

Agreement [Docket No. 2305-1] (the “SGM APA”) related to SGM’s proposed acquisition of St. 

Vincent Medical Center (“SVMC”), Seton Medical Center (“SMC”), Seton Coastside, and SFMC.  

The SGM APA had an outside closing date of December 31, 2019 (the “SGM Closing Date”).  See 

SGM APA at §§ 9.1(e) & (f).   

10. The SGM closing was first delayed and then terminated due to circumstances outside 

of the control of the Key Employees.  First, the AG took the full time to issue a decision regarding 

the SGM Sale (September 25, 2019) and with it, attempted to impose significant conditions.  On 

September 30, 2019, the Debtors filed a motion challenging the AG’s decision [Docket No. 3188] 

(the “Enforcement Motion”).  In an effort to address those delays, on October 4, 2019, the Debtors 

filed their First KEIP Amendment Motion because the existing Entity KEIP Participants were slated 

to receive only a fraction of their possible bonus (despite working significantly longer than fully 

KEIP-vested OCH/SLRH Key Employees) due to the delays caused by the AG review.  The 

Debtors reached a stipulation with the AG, which the Court granted on November 14, 2019.  Docket 

No. 3611 (the “Enforcement Order”). 

11. Second, SGM ultimately—and unexpectedly—refused to close the SGM Sale.  

Notwithstanding the Debtors’ effort to compel SGM to close and the entry of orders of this Court 

seeking to effect such a result, SGM failed to perform.6  On December 9, 2019, the Court entered 

an order [Docket No. 3784] confirming that the Debtors could undertake a “Plan B,” and pursue 

efforts “with respect to the alternative disposition of the hospitals” without violating or breaching 

6 This Court is well aware of the efforts to compel SGM to close the transaction and the orders entered related thereto 
and, thus, are not separately cited herein.  
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the SGM APA.  Docket No. 3784 at 2.  On December 27, 2019, the Debtors terminated the SGM 

APA.  See Docket No. 3899.7

12. Since the termination of the SGM APA, the Debtors have focused their efforts on 

implementing Plan B.  Adcock Decl. at ¶ 9   On January 6, 2020, the Debtors filed an emergency 

motion to close SVMC [Docket No. 3906].  On January 9, 2020, the Court entered an order 

authorizing the closure of SVMC [Docket No. 3934]. 

C. The Proposed Amendments 

13. The Amendments propose specific relief to address specific concerns.  Adcock Decl. 

at ¶ 10.   True and correct copies of the actual Amendments, along with schedules identifying 

payments, are attached as Exhibits “A” (KEIP) and “B” (KERP) hereto (see Adcock Decl. at ¶ 10 

(certifying Amendments are true and correct as attached hereto)), and are summarized here as 

follows: 

 KERP Participants will be entitled to receive from one of two bonus pools totaling 

$756,000: a) a pool of $406,000 for standard bonus payments; and b) a pool of $350,000 

for discretionary payments.  The pool for standard payments provides up to 30% of each 

listed KERP Participants’ contractual compensation, payable in two installments, i) 1/10 

of the 30% bonus payable within ten (10) business days of entry of the order approving 

the Amendments and ii) the 9/10 balance payable upon the KERP Participant’s 

termination.  The discretionary pool may be used to provide as yet-identified future 

KERP Participants, up to 30% of their salary.  It should be noted that: 

o Maximum KERP payments, assuming the Debtors fully utilize the Amended 

KERP Pool, under the Amendments total $756,000, which is $363,000 more 

than the original KERP program. 

7 On January 3, 2020, the Debtors filed a complaint against SGM and its affiliates related to the termination of the SGM 
APA.  See Docket No. 3901.  SGM has moved the District Court to withdraw the reference of that Motion, which the 
Debtors have opposed. 
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o The amended KERP amounts are in addition to the three installment payments 

of 6% each (18% total) that were paid up through June 2019.8   Therefore, if 

someone had been a KERP employee under the original KERP and still remains 

employed through the end of the Cases, they may receive a total equal to 18% 

for past payments plus 30% for future payments.  Adcock Decl. at ¶ 10(a). 

 KEIP Participants will continue to be organized into one of two general groups: 

o Entity Participants, which is comprised of six (6) employees (originally 16) 

whose assistance is needed to maintain the hospital operations until the 

disposition of the facility in which he or she works; 

o VHS Participants, which includes seven (7) employees (originally nine), all of 

whose assistance is required to maximize value from the disposition of all of 

VHS systems material assets (however long that may take); certain of whom 

continue to constitute Upper-Level VHS Participants. Adcock Decl. at ¶ 10(b).

 KEIP bonuses payments depend upon the group they are in:

o Entity Participant bonuses were comprised of two parts: 1) a performance 

bonus measured against the budget relating to the Debtor in Possession (DIP) 

Financing, which occurred and which bonuses have been paid and 2) the 

disposition of the facility that employ(s)(ed) them.  As proposed, the 

Amendments provide: 

 a bonus equal to 2.5% of each Entity Participant’s respective salary upon 

compliance with the existing cash collateral budget through February 

2020;  

 a bonus equal to 22.5% of each Entity Participant’s respective salary 

upon termination without cause after the disposition of the hospital that 

employs themAdcock Decl. at ¶ 10(c). 

8 In addition to those three payments (which equal 18%) KERP employees could receive 12% upon termination.  KERP 
employees who were terminated and received the 12% termination are not among the current KERP Participants. 
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o VHS Participant bonuses were previously tied exclusively to total recoveries 

of all VHS system assets.  Because of SGM’s refusal to close, not all assets have 

been disposed and, thus, no bonuses have been paid to any VHS Participants.  

To remedy,

 VHS Participants (currently seven (7) in total), may receive a total bonus 

equal to 50% of his or her annual salary, and the Upper-Level VHS 

Participants who may receive bonuses equal to 100% of their respective 

annual salaries, as follows: 

 10% of salary value (20% for the Upper-Level VHS Participants) 

is payable upon entry of an order approving a sale of SFMC; 

 Up to 40% of salary value (80% for the Upper-Level VHS KEIP 

Participants) is payable upon disposition of all facilities with 

bonus measured by the value of such assets sales, with the 

maximum tied to an aggregate sale proceeds value of at least 

$800 million (which measurement includes the SCC Sale and the 

VMF Transactions).  Adcock Decl. at ¶ 10(d). 

o The VHS Participants receive no additional incentive for asset sale proceeds 

between the $290 million of proceeds, already achieved through the VMF, OCH 

and SLRH sales, and $599 million.  Therefore, if the SFMC and SVMC sales do 

not generate incremental proceeds of at least $310 million, these participants will 

have earned no additional incentive.  Adcock Decl. at ¶ 10(d). 

IV. 

ARGUMENT 

A. The Key Employees’ Contributions and the Need for the Amendments 

Throughout these Cases, the Debtors’ Key Employees have worked to the benefit of the 

Debtors’ estates by overseeing and ensuring the continued efficient and effective operations of the 

Debtors’ hospitals, thereby providing medical care to thousands of patients and employment to 

thousands of staff, while also preserving and maximizing value to creditors.  Each Key Employee 
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has been critical to these efforts, including by interacting with potential purchasers, maintaining 

effective operations, providing patient care, and maintaining doctor and employee morale. See

Adcock Decl. at ¶ 11.  Key Employees already have guided the Debtors toward the successful 

completion of the SCC Sale ($282.3 million in cash consideration) and VMF Transactions ($7.6 

million in consideration). Although certain KEIP Key Employees were rewarded for their efforts 

in connections with those transactions (and KERP Key Employees for remaining), significant work 

remains and the Debtors must retain and incentivize Key Employees through 2020.  See id. 

In fact, due to SGM’s unexpected refusal to close a sale transaction for substantially all of 

the Debtors’ remaining non-cash assets, remaining Key Employees are now being called upon to 

work harder and longer to effectuate Plan B.  See Adcock Decl. at ¶ 12.  Among other things, Plan 

B requires Key Employees to maintain patient care and operations at the Debtors’ remaining 

hospitals, oversee the liquidation at SVMC and concurrently coordinate multiple transactions for 

the Debtors’ remaining assets either as going-concern sales or alternative transactions for the benefit 

of the Debtors’ estates.  Indeed, certain of the positions filled by Key Employees must remain 

staffed under California law applicable to operating hospitals.  See id.   

The need for the proposed Amendments is further warranted due to the increased risk of 

attrition.  See Adcock Decl. at ¶ 13.  This concern is well-founded.  Even before these Cases, from 

August 30, 2017 to August 30, 2018, more than 80 employees in leadership and other critical 

positions left the Debtors, including four CEOs, one Chief Medical Officer, one Nurse Executive, 

eleven Vice Presidents, three CFOs, and fourteen Clinical Directors/Managers.  See id.  During 

these Cases, further attrition has occurred as evidenced by several examples, including:     

• VHS’ Chief Financial Officer resigned; 

• VHS’ Chief Information Officer resigned;  

• SMC lost its Chief Executive Officer, Chief Financial Officer and two successive 

Chief Nursing Officers in 2019; 

• the Debtors’ hospitals have lost KERP-eligible positions of controller, executive 

director of patient financial services, director of strategy/financial analysis and director of hospital 

finance; and 
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• in 2019, total turnover was 15% at SMC, 14% at SFMC, and 46% at VHS (which 

jumped from 27% as of September 2019 to 46% by the end of 2019), further adding to the burden 

of the Key Employees.  See id. 

This attrition has been paired with the Debtors’ increasing difficulties with recruitment and 

hiring of new talent, given that the Debtors are now undertaking Plan B.  See Adcock Decl. at ¶ 14.   

Going forward, the Debtors face even more risks.  Many Key Employees expected to 

continue working in similar positions for SGM after the closing of the SGM Sale and, therefore had 

an incentive to remain in the Debtors’ employment through the then-expected December 2019 

closing.  See Adcock Decl. at ¶ 15.  Since the SGM Sale did not occur, such incentive no longer 

exists.  In fact, the proposed Amendments are meant to address, in part, the loss of that incentive 

caused by the loss of the SGM Sale and the uncertainties presented by Plan B.  The Debtors also 

will be asking each participant to take on greater responsibilities and therefore, an increased amount 

of required work hours, in order to maximize value to the estates.  See id. 

B. The Amendments Meet the Business Judgment Test 

Section 503(c)(3) requires that payments to a debtor’s employees outside of the ordinary 

course of business be “justified by the facts and circumstances of the case” to be allowed under 

§ 503(b)(2).  This standard is no different from the business judgment standard under § 363(b).  See 

KEIP/KERP Ruling [Docket No. 814] page 5 of 6 (located on top of the document) (collecting 

cases).  Courts presume that a KEIP “established post-petition by a debtor-in-possession for the 

benefit of senior management is in the ordinary course of the Debtors’ business.”  In re Nellson 

Nutraceutical, Inc., 369 B.R. 787, 798 (Bankr. D. Del. 2007) (cited by KEIP/KERP Ruling page 5 

of 6 (located on top of the document)).  Further, a KERP is proper if “a sound business purpose 

exists for the plan and [if] the plan itself is fair and reasonable.” In re Walter Energy, Inc., 2015 

WL 9583521, at *4 (Bankr. N.D. Ala. Dec. 28, 2015) (quoting In re Allied Holdings, Inc., 337 B.R. 

716 (Bankr. N.D. Ga. 2005) (quoting In re Georgetown Steel, 306 B.R. 549, 556 (Bankr. D.S.C. 

2004)).  

Additionally, the Court may authorize the Debtors to implement the Amendments under § 

363(b)(1), which provides that “[t]he trustee, after notice and a hearing, may use, sell, or lease, 
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other than in the ordinary course of business, property of the estate.”  11 U.S.C. § 363(b)(1).  The 

use, sale or lease of property of the estate, other than in the ordinary course of business, is authorized 

when a “sound business purpose” justifies such action.  See, e.g., In re Pomona Valley Med. Group, 

Inc., 476 F.3d 665, 670 (9th Cir. 2007). 

The Ninth Circuit applies the business judgment rule for debtors in possession because 

“courts are no more equipped to make subjective business decisions for insolvent businesses than 

they are for solvent businesses.”  Id.  “In evaluating the [business] decision, the bankruptcy court 

should presume that the debtor-in-possession acted prudently, on an informed basis, in good faith, 

and in the honest belief that the action taken was in the best interests of the bankruptcy estate.”  Id.  

The Court should only override the Debtors’ business decision if the evidence shows it “is so 

manifestly unreasonable that it could not be based on sound business judgment, but only on bad 

faith, or whim or caprice.”  Id. 

The Debtors have determined, utilizing their reasonable business judgment, that the 

Amendments are necessary to manage the orderly disposition of the remaining hospitals and assets 

and otherwise maximize Plan B’s value.  Adcock Decl. at ¶ 16.  Therefore, the Amendments are in 

the best interest of the Debtors’ creditors and estates and should be approved pursuant to 

§§ 503(b)(2), 503(c)(3), and 363(b). 

C. Amendment of the KERP and KEIP Is Appropriate Under the Circumstances 
and the Evidence Provided. 

As the Court identified in its Amendment Ruling, it is appropriate to amend a bonus program 

when circumstances beyond the key employees’ control render the current program unjust or ill-

suited to its purpose.  See Am. Ruling page 3 of 7 (located on top of the document).  Specifically, 

amendment is appropriate when the changed circumstances are not the key employee’s fault “and 

were not anticipated at the time the Debtors designed the [KEIP and KERP].”  See Order 

Authorizing LightSquared to Modify and Extend Existing Key Employee Incentive Plan, Case No. 

12-12080, Docket No. 2274 at *1 (Bankr. S.D.N.Y. Mar. 27, 2015).  In In re Lightsquared, Inc. the 

debtors obtained approval of a key employee incentive plan (the “Lightsquared KEIP”), and then 

experienced a “delayed timeline dictated by various unforeseen complexities and circumstances 
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that [arose] in the Chapter 11 Cases,” notably regulatory delays from the Federal Communications 

Commission.  See id., Docket No. 2181, at **3-7 (Bankr. S.D.N.Y. Mar. 5, 2015).  The debtors 

requested that the Bankruptcy Court for the Southern District of New York modify the original key 

employee incentive program to correspond with the delayed timeline.  See id.  The debtors argued 

that they needed the amendment to “continue to actively manage [their] operations and ongoing 

business relationships in a fiscally prudent manner [to reach] the effective date of the Plan.”  Id. at 

*6.  The Court granted the amendment and “authoriz[ed] LightSquared to modify and extend 

LightSquared’s existing Key Employee Incentive Plan to accommodate the current facts and 

circumstances of the Chapter 11 Cases.”  See Order Authorizing LightSquared to Modify and 

Extend Existing Key Employee Incentive Plan, Case No. 12-12080, Docket No. 2274 at *1 (Bankr. 

S.D.N.Y. Mar. 27, 2015) (the “Lightsquared Order”).9

Here, the facts and circumstances of the Cases brought about by the failure of SGM to close 

the SGM Sale were unforeseen when the Bonus Programs were originally implemented, and 

remained unforeseen upon the first KEIP amendment.  Specifically, the retentive and incentivizing 

objectives of the current KERP and KEIP were implemented with the expectation that the Debtors’ 

going-concern sales would close in 2019.  Adcock Decl. at ¶ 17.  By contrast, Plan B is an 

alternative strategy implemented as a result of SGM’s refusal to close the SGM Sale and the 

December 27, 2019 termination of the SGM APA.  See id.  As such, without the Amendments, the 

current structures of the KERP and KEIP are not designed to incentivize or retain the Key 

Employees during the implementation of Plan B.  See id.

The Debtors’ proposed Amendments are further supported by the Declarations of Richard 

G. Adcock, as well as the analysis, research and information, including of market comparable and 

structuring, set forth in the Declaration Of Christopher J. Kearns In Support Of Debtors’ Motion 

For Entry Of Order Authorizing And Approving (I) Key Employee Incentive Plan And (II) Key 

Employee Retention Plan; And Debtors’ Motion For Entry Of An Order Sealing Employee 

Information (the “Kearns Declaration”) [Docket No. 631] appended to the KEIP/KERP Motion.  

The Debtors and their advisors, Berkeley Research Group, LLC (“BRG”) have developed the 

9 These documents are attached to the First Amendment Motion.  
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Amendments by considering the analysis set forth in the Kearns Declaration to the changed 

circumstances of the Cases, the increased workload (by sheer hours and by the demanding nature 

of the work especially considering the unforeseen loss – and general inability to find replacements 

– of key personnel to date) now required by the Key Employees for a successful Plan B, and the 

increased threat to Key Employee morale presented by Plan B.  See Adcock Decl. at ¶ 18. 

D. The Amendments Meet the Dana Factors 

The Amendments are appropriately calculated to incentivize and otherwise retain the Key 

Employees during implementation of Plan B, pursuant to the “Dana Factors” which are: (i) whether 

the plan is calculated to achieve the desired performance; (ii) whether the cost of the plan is 

reasonable in the context of the debtor’s assets, liabilities and earning potential; (iii) whether the 

scope of the plan is fair and reasonable; (iv) the due diligence efforts of the debtor in investigating 

the need for a plan and which key employees need to be incentivized; and (v) whether the debtor 

received independent counsel in performing due diligence in creating and authorizing the incentive 

compensation.  See KEIP/KERP Motion at 16-23 (analyzing Dana Corp., 358 B.R. at 576–77). 

i. The Bonus Programs are Calculated to Achieve the Debtors’ Goals, 
which are Reasonable under the Context of the Case 

The KEIP awards employees after their performance aids the Debtors in achieving specific, 

pivotal goals of selling hospitals and meeting budget requirements.  The majority of the recovery 

for VHS KEIP Participants is triggered upon the “Sale Proceeds” (as defined in the KEIP), a metric 

under which the bonus may increase or decrease based on the level of total Sale Proceeds realized.  

The VHS KEIP payment tied to the approval of a sale of SFMC and also incentivizes the 

participants to perform.  Although Sale Proceeds include a credit of $290 million with respect to 

the VMF Transactions and SCC Sale, it raises the minimum requisite sale value  trigger from $300 

million under the original KEIP to $600 million.  See Exhibit “G” (chart demonstrating VHS KEIP 

bonuses if Sale Proceeds at or above $600 million).10  This change actually increases the burden on 

VHS KEIP Participants who must now achieve values of an additional $310 million to begin to 

receive bonuses under the total value formula. 

10 This Exhibit is being filed under seal. 
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The Entity KEIP incentivizes its Participants to keep the hospitals within the Debtors cash 

collateral budget and also to sell or wind-down the facility that employs them.11  The Amendments 

retain the spirit of the previously approved Entity KEIP, but modify it to reward Key Employees to 

work to sell or wind-down assets in a beneficial manner and reflects the changed circumstances of 

these cases. 

On the whole, the Amendments to the KEIP, which are tied to the successful disposition of 

assets and, also budget-meeting metrics for Entity KEIP Participants, comport with precedent.  See

In re Velo Holdings Inc., 472 B.R. 201, 211 (Bankr. S.D.N.Y.) (approving payment of 1% of sale 

proceeds to single executive under KEIP); see also In re Am. Eagle Energy Corp., 2016 WL 

3573952, at *4 (Bankr. D. Colo. June 23, 2016) (approving KEIP) (“the Court concludes that the 

driving factor incentivizing [the participants] to stay and perform [through the KEIP] was to 

complete a sale of the oil producing assets that would maximize their value to the estate”); In re 

Alpha Nat. Res., Inc., 546 B.R. 348, 359–60 (Bankr. E.D. Va. 2016), aff’d sub nom. United Mine 

Workers of Am. 1974 Pension Plan & Tr. v. Alpha Nat. Res., Inc., 553 B.R. 556 (E.D. Va. 2016) 

(“Notably, the [participants] can earn a ‘target’ level payout for confirmation of a Chapter 11 plan 

or a [timely] sale of substantially all of the Debtors’ assets.”); In re Borders Group, Inc., 453 B.R. 

459, 473 (Bankr. S.D.N.Y. 2011) (“As further evidence that the KEIP is primarily incentivizing, 

the size of the KEIP award is dependent on how quickly the Debtors emerge from bankruptcy”).  

Even assuming the program also contains a retentive element, this would not change the propriety 

of the Amendments.  As one of just several courts have noted, “[t]he fact that . . . all compensation 

has a retention element [should] not reduce the Court’s conviction” that the debtors’ primary goal 

in approving the incentive plans was “to create value by motivating performance”).  In re Global 

Home Prods. LLC, 369 B.R. 778, 786 (Bankr. D. Del. 2007); see also In re Dana Corp., 358 B.R. 

at 571 (“because a plan has some retentive effect does not mean that the plan, overall, is retentive 

rather than incentivizing in nature.”). 

The KEIP’s metrics, which tie bonuses to performance to motivate the closing, transfer or 

liquidation of health-care facilities, are also directly in accord with §§ 363(b) and 503(c) precedent.  

. 
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In re Victor Valley Community Hospital, Case No. 12-12896-CB (Bankr. C.D. Cal.) (Order 

Granting Motion of Debtor for Order Approving A Key Employee Incentive Plan and Authorizing 

Payments Thereunder [Victor Docket No. 608] (attached as Exhibit “E-1”) (approving, under §§ 

363(b) and 503(c), incentive program remaining employees at hospitals who would play an integral 

role in providing a smooth transition of the hospital operated by the debtor to the buyers of the 

hospital) (motion seeking relief attached as Exhibit “E-2”) (“the nature of the [key employees] 

duties will change as they will be asked to take on the responsibilities associated with winding down 

the estate …”); In re Albert Lindley Lee Memorial Hospital, Case No. 09-30845 (Bankr. N.D.N.Y.) 

(Order Approving Key Employee Incentive Plan, Jun. 8, 2009) [Albert Docket No. 192] (attached 

as Exhibit “E-3”) (approving incentive program for seven remaining employees, from an original 

319, who remained at health-care facility which was closing with payments tied to winding down 

of facilities) (motion seeking relief attached as Exhibit “E-4”).   

The amended KERP is also appropriately targeted and in accord with precedent.  See

KEIP/KERP Order (approving structure of KERP still reflected in Amendments).  The KERP 

standard bonus pool of $406,000 permits a small bonus equal to 1/10 of 30% of salary within ten 

(10) after entry of the order approving the Amendments, with the balance due upon termination, 

which fall within existing precedent.  See In re Tribune Co., Case No. 08-13141, Docket Nos. 324, 

340 (Bankr. D. Del.) (approving bonuses ranging from 7-50% of total compensation to be paid 

annual, quarterly or monthly); In re Vartec, Case No. 04-81694, Docket No. 810 (Bankr. N.D. Tex.) 

(5-10% salary bonus paid on petition date).  This formula is fair because it is in exchange for 

increased demands of increased work-load.  Further, the discretionary bonus pool of $350,000 for 

other yet-identified employees is a proper approach as it allows the Debtors flexibility in adapting 

to Plan B’s elastic demands without having to expend time and resources by filing another 

motion(s).12

12 See In re Tribune Co., Case No. 08-13141, Docket Nos. 324, 340 (Bankr. D. Del.) (approving discretionary bonuses 
granted ranging from $1,000 to $10,000 on annual basis, with amounts determined by departments); In re Bombay Co. 
Inc., Case No. 07-44084, Docket Nos. 537, 603 (Bankr. N.D. Tex.) (approving severance pool); In re Vartec, Case No. 
04-81694, Case No. 810 (Bankr. N.D. Tex.); In re Allied Holdings, Inc., 337 B.R. 716, 718 (Bankr. N.D. Ga. 2005) 
(approving pool of $150,000 for discretionary bonuses not to exceed an individual amount of $30,000 for other 
employees).  
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In addition, the need to promptly combat negative morale caused by the drastic changes 

during the Debtors’ Cases—and the Debtors’ need for Key Employees to remain and implement 

Plan B well into 2020—cannot be overstated.  VHS KEIP Participants have shepherded the Debtors 

through the closings of the SCC Sale and VMF Transactions, but have not received any bonuses.  

Such Key Employees worked tirelessly to satisfy all conditions to closing the SGM Sale.  Adcock 

Decl. at ¶ 19.  But for SGM’s failure to close, Key Employees would have received well-deserved 

bonuses in late 2019 or early 2020.  Indeed, many Key Employees relied on the prospect of future 

employment in a similar capacity upon the closing the SGM Sale—a possibility that is no longer 

available following the failure of the SGM Sale.  See id.  Absent approval of the Amendments, the 

threat of attrition among Key Employees will greatly and quickly increase as the Cases continue 

and, it will be difficult, perhaps impossible, to replace these persons under the circumstances. See 

id.; see also In re Glob. Aviation Holdings Inc., 478 B.R. 142, 151 (Bankr. E.D.N.Y. 2012) (“no 

showing of a bona fide job offer or any other evidence of an intent to leave is required to pay a 

bonus [under a KERP]” and finding KERP reasonable under business judgment where Debtors 

concluded that “at least one” KERP employee would, without the KERP, leave); In re Borders 

Group, Inc., 453 B.R. at 474 (approving KERP) (“[G]iven the circumstances of these cases, it would 

be very difficult for the Debtors to recruit and train individuals [to replace the KERP employees] 

in a timely manner with a minimal disruption of business operations.”).   

Accordingly, the Debtors submit that the Amendments are calculated to retain and 

incentivize Key Employees to implement and effectuate the transactions contemplated by Plan B. 

ii. The Cost and Scope of the Programs are Fair and  Reasonable 

If maximum bonuses are paid (meaning the Debtors’ key employees remain eligible and 

help bring in Sale Proceeds equal to or exceeding $800,000,000 in these Cases), the Amendments 

in total represent an overall decline of $725,000 from the existing Bonus Programs.  Adcock Decl. 

at ¶ 20.  The proposed decrease is reflective of the attrition experienced with the participants (which 

have not been replaced) under the Bonus Programs.  See id.  Although total KERP payments may 

increase by $363,000, and bonuses for KEIP Entity Participants increase modestly by $21,000, 

those increases are more than offset by the $1.1 million reduction in proposed payments to VHS 
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KEIP Participants from the original KEIP.  See id.; Exhibit “F.”  Moreover, the current proposed 

payments are appropriate in consideration of multiple months of extra labor under stressful 

conditions now required, greatly exceeding the demands contemplated under the current Bonus 

Programs.13  Adcock Decl. at ¶ 20.  The Key Employees must perform the demanding job of 

operating hospitals and healthcare businesses, all while conducting sales and alternative 

transactions for each the hospitals.  See id.

Further, while all of the Debtors’ employees play a role in the Debtors’ overall financial 

success, the Debtors have limited the Amendments to employees (a tiny fraction of the Debtors’ 

current, total workforce) who manage the remaining hospitals and businesses and who are critical 

to (a) the Debtors’ ability to operate, sell, and if necessary, wind-down, the hospitals during Plan 

B, (b) preserving the value of the Debtors’ remaining assets, and (c) delivering high quality patient 

care.  See Adcock Decl. at ¶ 21; KEIP/KERP Orders.  The Key Employees have already 

demonstrated their commitment and ability to maintain operations and maximize value through the 

SCC Sale, the VMF Transactions and the satisfaction of the Debtors’ conditions to close the SGM 

Sale.  Retaining (under the KERP) and incentivizing (under the KEIP) Key Employees further 

benefits the Debtors’ estates to the extent the Debtors avoid the negative financial consequences of 

an unsuccessfully executed Plan B.  As such, the structure of the proposed Amendments is 

reasonable. 

iii. The Programs Comport with Industry Standards and Were Designed 
Through Independent, Thorough Due Diligence 

The Debtors have performed all necessary due diligence and obtained informed, 

independent advice from their professionals with respect to the Amendment.  See Adcock Decl. at 

¶ 18.  The Amendments adopt the analysis undertaken in the Kearns Declaration, and incorporate 

the underlying data and findings to the changed circumstances of Plan B.  See id.  The Amendments 

were designed with BRG, whose principals work closely with the Debtors in the management and 

13 In re Allied Holdings, Inc., 337 B.R. 716, 718 (Bankr. N.D. Ga. 2005) (approval of bonus up to 150% of base salary); 
In re Alpha Nat. Res., Inc., 546 B.R. at 362 (Bankr. E.D. Va.) (KEIP of 60-175% of salary approved tied to sale proceeds, 
et. al.); In re Velo Holdings Inc., 472 B.R. at 211 (approving payment of 1% of sale proceeds to single executive under 
KEIP). 
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operations of the Debtors and are well-positioned to assess the Debtors’ acute need to retain and 

incentivize the Key Employees.  See id.  Thus, all Dana Factors support the requested relief.   

V. 

CONCLUSION 

WHEREFORE, the Debtors respectfully request that the Court enter an order (i) granting 

the Motion, (ii) approving the Amendments, and (iii) granting to the Debtors such other and further 

relief as the Court may deem just and proper. 

Dated:   February 12, 2020 DENTONS US LLP
SAMUEL R. MAIZEL 
TANIA M. MOYRON 
SAM J. ALBERTS 

By /s/ Tania M. Moyron
Tania M. Moyron 

Attorneys for Debtors
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DECLARATION OF RICHARD G. ADCOCK 

I, Richard G. Adcock, declare that if called on as a witness, I would and could testify of 

my own personal knowledge as follows: 

1. I make this declaration (the “Declaration”) in support of the Debtors Motion for 

Entry of Order Amending Key Employee Incentive Plan and Key Employee Retention Plan (the 

“Motion”).14

2. I am the Chief Executive Officer (“CEO”) of Verity Health System of California, 

Inc. (“VHS”).  I became VHS’ CEO effective January 2018.  Prior thereto, I served as VHS’ Chief 

Operating Officer (“COO”) beginning in August 2017.  In my roles as COO and CEO at VHS, I 

have become intimately familiar with all aspects of VHS and its above-captioned affiliates who 

have also filed for bankruptcy protection (collectively the “Debtors,” and each a “Debtor”) as well 

as those affiliated entities that are not in bankruptcy. 

3. I have worked for more than 14 years in the healthcare arena.  During this period, I 

have accumulated extensive senior level experience in the areas of not-for-profit healthcare, 

especially in healthcare delivery, hospital acute care services, health plan management, product 

management, acquisitions, integrations, population health management, budgeting, disease 

management and medical devices.  I also have meaningful experience in other related areas, 

including human resources and personnel management. 

4. My background and familiarity with the Debtors’ day-to-day operations, business 

and financial affairs, and the circumstances leading to the commencement of these chapter 11 

bankruptcy cases are set forth more fully in my Declaration filed in Support of Emergency First-

Day Motions [Docket No. 8] on August 31, 2018 (the “Petition Date”), and incorporated by 

reference into this Declaration.  Further, I am familiar with the facts and circumstances related to 

the current KEIP and KERP as set forth more fully in my declaration in support of the Debtors’ 

Motion and Memorandum of Points and Authority in Support of Approval of Debtors’ Key 

Employee Incentive Program and Key Employee Retention Program [Docket No. 631]. 

14 Unless otherwise defined, capitalized terms used herein shall have the same meaning as in the Motion.
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5. The KEIP/KERP Orders authorized three distinct bonus programs, which provided 

different treatment for three different categories of Key Employees  1) KERP Participants, 2) Entity 

KEIP Participants and 3) VHS KEIP Participants.  Moreover, none of the Participants were entitled 

receive bonuses under more than one Bonus Program. 

6. On December 27, 2018, after the culmination of a marketing process that began 

almost immediately after the Petition Date, the Court entered an order approving the sale of all 

assets (excluding cash, accounts receivables and causes of action) of OCH and SLRH [Docket No. 

1153] (the “SCC Sale”).  Due to the significant efforts of the Debtors’ Key Employees, notably the 

VHS KEIP Participants, who have not yet received any bonus, who made themselves constantly 

available for diligence and transition issues with the buyer and who helped maintain the going-

concern value of those two hospitals pending closing, the SCC Sale closed on February 28, 2019, 

resulting in $235 million in proceeds to the Debtors’ estates.   

7. The Debtors have also sold approximately $2.4 million of Verity Medical 

Foundation’s (“VMF”) assets in Court-approved transactions (the “VMF Transactions”).  For 

example, VMF entered into settlements and asset purchase agreements with Union Square Hearing, 

Inc. [Docket Nos. 2439, 2693], San Jose Medical Group and Silicon Valley Medical Development, 

LLC [Docket Nos. 1636, 1919], Oncology Technology Associates, LLC [Docket Nos. 1635, 1915], 

and All Care Medical Group, Inc. [Docket Nos. 1180, 1368].  The Key Employees, particularly the 

VHS KEIP Participants, were integral to this effort. 

8. Certain Key Employees received KEIP and KERP payments as a result of the SCC 

Sale and VMF Transactions.  Employees under the KEIP (“KEIP Participants”) employed by OCH 

and SLRH received the maximum bonus tied to the timing of the SCC Sale (15% of salary) in mid-

2019.  During the SCC Sale process, the Debtors made retentive KERP Payments, with the final 

payment (to employees in good-standing) made on or around June 30, 2019.  KERP Participants 

who were terminated by the Debtors but otherwise employed in good-standing at the time of the 

closing of the SCC Sale received severance under the KERP.  The Debtors did not make any 

payments under the VHS KEIP because, under its terms, no payment was due at that time.  To date, 

the Debtors have paid a total of $1,057,515 under the Entity KEIP and $887,825 under the KERP. 
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9. Since the termination of the SGM APA, the Debtors have focused their efforts on 

implementing Plan B. 

10. The Amendments propose specific relief to address specific concerns.  True and 

correct, copies, of the KEIP and KERP with the Amendments are attached to the Motion  as 

Exhibits “A” and “B,” respectively, as well as a) a true and correct copy of a chart demonstrating 

the aggregated differences between amounts under the original Bonus Programs versus what is 

being proposed under the Amendments that is attached to the Motion as Exhibit “F” to the Motion 

and b) a true and correct copy of a chart demonstrating VHS KEIP payments for Sale Proceeds at 

$600 million and above that is attached as Exhibit “G” (filed under seal) to the Motion.  The 

Amendments are summarized here as follows: 

a. KERP Participants will be entitled to receive from one of two bonus pools 

totaling $756,000: a) a pool of $406,000 for standard bonus payments and b) 

a pool of $350,000 for discretionary payments.  The pool for standard 

payments provides up to 30% of each listed KERP Participants’ contractual 

compensation, payable in two installments, i) 1/10 of the 30% bonus payable 

within ten (10) business days of entry of the order approving the 

Amendments and ii) the 9/10 balance payable upon the KERP Participant’s 

termination.  The discretionary pool may be used to provide as yet-identified 

future KERP Participants, up to 30% of their salary.  It should be noted that: 

i. Maximum KERP payments, assuming the Debtors fully utilize the 

Amended KERP Pool, under the Amendments total $756,000, which 

is $363,000 more than the original KERP program. 

ii. The amended KERP amounts are in addition to the three installment 

payments of 6% each (18% total) that were paid up through June 

2019.15  Therefore, if someone had been a KERP employee under the 

original KERP and still remains employed through the end of the 

15 In addition to those three payments (which equal 18%) KERP employees could receive 12% upon termination.  KERP 
employees who were terminated and received the 12% termination are not among the current KERP Participants. 
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Cases, they may receive a total equal to 18% for past payments plus 

30% for future payments. 

b. KEIP Participants will continue to be organized into of two general groups: 

i. Entity Participants, which is comprised of six (6) employees 

(originally 16) whose assistance is needed to maintain the hospital 

operations until the disposition of the facility in which he or she 

works; 

ii. VHS Participants which includes seven (7) employees (originally 

nine), all of whose assistance is required to maximize value from the 

disposition of all of VHS systems material assets (however long that 

may take); certain of whom continue to constitute Upper-Level VHS 

Participants. 

c. KEIP bonuses payments depend upon the group they are in: 

i. Entity Participant bonuses were comprised of two parts: 1) a 

performance bonus measured against the budget relating to the 

Debtor in Possession (DIP) Financing, which occurred and which 

bonuses have been paid and 2) the disposition of the facility that 

employ(s)(ed) them.  As proposed, the Amendments provide: 

ii. a bonus equal to 2.5% of each Entity Participant’s respective salary 

upon compliance with the existing cash collateral budget through 

February 2020;  

iii. a bonus equal to 22.5% of each Entity Participant’s respective salary 

upon termination without cause after the disposition of the hospital 

that employs them. 

d. VHS Participant bonuses were previously tied exclusively to total 

recoveries of all VHS system assets.  Because of SGM’s refusal to close, not 

all assets have been disposed and, thus, no bonuses have been paid to any 

VHS Participants.  To remedy,  
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i. VHS Participants (currently seven (7) in total), five (5) of whom may 

receive a total bonus equal to 50% of his or her annual salary, and the 

two Upper-Level VHS Participants who may receive bonuses equal 

to 100% of their respective annual salaries, as follows:  

ii. 10% of salary value (20% for the Upper-Level VHS KEIP 

Participants) is payable upon entry of an order approving a sale of 

SFMC; 

iii. Up to 40% of salary value (80% for the Upper-Level VHS KEIP 

Participants) is payable upon disposition of all facilities with bonus 

measured by the value of such assets sales, with the maximum tied 

to an aggregate sale proceeds value of at least $800 million (which 

measurement includes the SCC Sale and the VMF Transactions) to 

40% of salary value (80% for the Upper-Level VHS KEIP 

Participants) is payable upon disposition of all facilities with bonus 

measured by the value of such assets value, with the maximum tied 

to an aggregate value of at least $800 million (which measurement 

includes the SCC Sale and the VMF Transactions)). 

iv. The Upper-Level VHS Participants receive no additional incentive 

for between the $290 million of proceeds, already achieved through 

the VMF, OCH and SLRH sales, and $599 million.  Therefore, if the 

SFMC and SVMC sales do not generate incremental proceeds of at 

least $310 million, these participants will have earned no additional 

incentive.   

11. Throughout these Cases, the Debtors’ Key Employees have worked to the benefit of 

the Debtors’ estates by overseeing and ensuring the continued efficient and effective operations of 

the Debtors’ hospitals, thereby providing medical care to thousands of patients and employment to 

thousands of staff, while also preserving and maximizing value to creditors.  Each Key Employee 

has been critical to these efforts, including by interacting with potential purchasers, maintaining 
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effective operations, providing patient care, and maintaining doctor and employee morale. Key 

Employees already have guided the Debtors toward the successful completion of the SCC Sale 

($282.3 million in cash consideration) and VMF Transactions ($7.6 million in consideration). 

Although certain KEIP Key Employees were rewarded for their efforts in connections with those 

transactions (and KERP Key Employees for remaining), significant work remains and the Debtors 

must retain and incentivize Key Employees through 2020. 

12. In fact, due to SGM’s unexpected refusal to close a sale transaction for substantially 

all of the Debtors’ remaining non-cash assets, remaining Key Employees are now being called upon 

to work harder and longer to effectuate Plan B.  Among other things, Plan B requires Key 

Employees to maintain patient care and operations at the Debtors’ remaining hospitals, oversee the 

liquidation at SVMC and concurrently coordinate multiple transactions for the Debtors’ remaining 

assets either as going-concern sales or alternative transactions for the benefit of the Debtors’ estates.  

Indeed, certain of the positions filled by Key Employees must remain staffed under California law 

applicable to operating hospitals.   

13. The need for the proposed Amendments is further warranted due to the increased 

risk of attrition.  This concern is well-founded.  Even before these Cases, from August 30, 2017 to 

August 30, 2018, more than 80 employees in leadership and other critical positions left the Debtors, 

including four CEOs, one Chief Medical Officer, one Nurse Executive, eleven Vice Presidents, 

three CFOs, and fourteen Clinical Directors/Managers.  During these Cases, further attrition has 

occurred as evidenced by several examples, including: 

• VHS’ Chief Financial Officer resigned; 

• VHS’ Chief Information Officer resigned;  

• SMC lost its Chief Executive Officer, Chief Financial Officer and two successive 

Chief Nursing Officers in 2019; 

• the Debtors’ hospitals have lost KERP-eligible positions of controller, executive 

director of patient financial services, director of strategy/financial analysis and director of 

hospital finance; and 

Case 2:18-bk-20151-ER    Doc 4086    Filed 02/13/20    Entered 02/13/20 10:39:30    Desc
Main Document      Page 32 of 147



- 27 - 

113867726 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

D
E

N
T

O
N

S
 U

S
 L

L
P

6
0

1
S

O
U

T
H

 F
IG

U
E

R
O

A
 S

T
R

E
E

T
,S

U
IT

E
 2

5
00

L
O

S
 A

N
G

E
L

E
S
,C

A
L

IF
O

R
N

IA
  
9

0
0

17
-5

7
04

(2
13

)
62

3
-9

30
0

• in 2019, total turnover was 15% at SMC, 14% at SFMC, and 46% at VHS (which 

jumped from 27% as of September 2019 to 46% by the end of 2019), further adding to the 

burden of the Key Employees.   

14. This attrition has been paired with the Debtors’ increasing difficulties with 

recruitment and hiring of new talent, given that the Debtors are now undertaking Plan B. 

15. Going forward, the Debtors face even more risks.  Many Key Employees expected 

to continue working in similar positions for SGM after the closing of the SGM Sale, and, therefore, 

had an incentive to remain in the Debtors’ employment through the then-expected December 2019 

closing.  Since the SGM Sale did not occur, such incentive no longer exists.  In fact, the proposed 

Amendments are meant to address, in part, the loss of that incentive caused by the loss of the SGM 

Sale and the uncertainties presented by Plan B.  The Debtors also will be asking each participant to 

take on greater responsibilities and therefore, an increased amount of required work hours, in order 

to maximize value to the estates. 

16. The Debtors have determined, utilizing their reasonable business judgment, that the 

Amendments are necessary to manage the orderly disposition of the remaining hospitals and assets 

and otherwise maximize Plan B’s value.     

17. The retentive and incentivizing objectives of the current KERP and KEIP were 

implemented with the expectation that the Debtors’ going-concern sales would close in 2019.  By 

contrast, Plan B is an alternative strategy implemented as a result of SGM’s refusal to close the 

SGM Sale and the December 27, 2019 termination of the SGM APA.  As such, without the 

Amendments, the current structures of the KERP and KEIP are not designed to incentivize or retain 

the Key Employees during the implementation of Plan B.      

18. The Amendments are supported by my Declaration and the analysis, research and 

information, including of market comparable and structuring, set forth in the Declaration Of 

Christopher J. Kearns In Support Of Debtors’ Motion For Entry Of Order Authorizing And 

Approving (I) Key Employee Incentive Plan And (II) Key Employee Retention Plan; And Debtors’ 

Motion For Entry Of An Order Sealing Employee Information (the “Kearns Declaration”) [Docket 

631] appended to the KEIP/KERP Motion.  The Debtors and their advisors, Berkeley Research 
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Group, LLC (“BRG”), whose principals work closely with the Debtors in the management and 

operations of the Debtors and are well-positioned to assess the Debtors’ acute need to retain and 

incentivize the Key Employees, have developed the Amendments by considering the analysis set 

forth in the Kearns Declaration to the changed circumstances of the Cases, the increased workload 

(by sheer hours and by the demanding nature of the work especially considering the unforeseen loss 

– and general inability to find replacements – of key personnel to date) now required by the Key 

Employees for a successful Plan B, and the increased threat to Key Employee morale presented by 

Plan B.   

19. In addition, the need to promptly combat negative morale caused by the drastic 

changes during the Debtors’ Cases—and the Debtors’ need for Key Employees to remain and 

implement Plan B well into 2020—cannot be overstated.  VHS KEIP Participants have shepherded 

the Debtors through the closings of the SCC Sale and VMF Transactions, but have not received any 

bonuses.  Such Key Employees worked tirelessly to satisfy all conditions to closing the SGM Sale.  

But for SGM’s failure to close, Key Employees would have received well-deserved bonuses in late 

2019 or early 2020.  Indeed, many Key Employees relied on the prospect of future employment in 

a similar capacity upon the closing the SGM Sale—a possibility that is no longer available 

following the failure of the SGM Sale.    Absent approval of the Amendments, the threat of attrition 

among Key Employees will greatly and quickly increase as the Cases continue and, it will be 

difficult, perhaps impossible, to replace these persons under the circumstances.  

20. If maximum bonuses are paid (meaning the Debtors’ key employees remain eligible 

and help bring in Sale Proceeds equal to or exceeding $800,000,000 in these Cases), the 

Amendments in total represent an overall decline of $725,000 from the existing Bonus Programs.  

The proposed decrease is reflective of the attrition experienced with the participants (which have 

not been replaced) under the Bonus Programs.  Although total KERP payments may increase by 

$363,000, and bonuses for KEIP Entity Participants increase modestly by $21,000, those increases 

are more than offset by the $1.1 million reduction in proposed payments to KEIP VHS Participants 

from the original KEIP as reflected in Exhibit “F” to the Motion.  Moreover, the current proposed 

payments are appropriate in consideration of multiple months of extra labor under stressful 

Case 2:18-bk-20151-ER    Doc 4086    Filed 02/13/20    Entered 02/13/20 10:39:30    Desc
Main Document      Page 34 of 147



- 29 - 

113867726 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

D
E

N
T

O
N

S
 U

S
 L

L
P

6
0

1
S

O
U

T
H

 F
IG

U
E

R
O

A
 S

T
R

E
E

T
,S

U
IT

E
 2

5
00

L
O

S
 A

N
G

E
L

E
S
,C

A
L

IF
O

R
N

IA
  
9

0
0

17
-5

7
04

(2
13

)
62

3
-9

30
0

conditions now required, greatly exceeding the demands contemplated under the current Bonus 

Programs.   The Key Employees must perform the demanding job of operating hospitals and 

healthcare businesses, all while conducting sales and alternative transactions for each the hospitals. 

21. Further, while all of the Debtors’ employees play a role in the Debtors’ overall 

financial success, the Debtors have limited the Amendments to employees (a tiny fraction of the 

Debtors’ current, total workforce) who manage the remaining hospitals and businesses and who are 

critical to (a) the Debtors’ ability to operate, sell, and if necessary, wind-down, the hospitals during 

Plan B, (b) preserving the value of the Debtors’ remaining assets, and (c) delivering high quality 

patient care.     
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