
 

 

UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

 
In re: 
 
WELLMADE FLOOR COVERINGS 
INTERNATIONAL, INC., et al.,1 

 
Debtors. 

 

 
Chapter 11 
 
Case No. 25-58764 
 
(Joint Administration Requested) 
 
 

 
EMERGENCY MOTION OF THE DEBTORS FOR ENTRY OF INTERIM AND 

FINAL ORDERS (A) AUTHORIZING THE DEBTORS TO OBTAIN 
POSTPETITION FINANCING AND TO USE CASH COLLATERAL, 

(B) GRANTING LIENS AND SUPERPRIORITY CLAIMS, (C) GRANTING 
ADEQUATE PROTECTION, (D) MODIFYING THE AUTOMATIC STAY, 

(E) SCHEDULING FINAL HEARING, AND (F) GRANTING RELATED RELIEF 

The above-captioned debtors and debtors in possession (collectively, the “Debtors”) 

hereby move this Court (the “Motion”), for entry of an interim order, substantially in the form 

attached hereto as Exhibit A (the “Interim Order”), and a final order (the “Final Order” and, 

together with the Interim Order, the “DIP Financing Orders”): 

i. Authorizing the Debtors to obtain a senior secured priming and superpriority 
postpetition financing in the aggregate principal amount of $4,000,000, (the “DIP 
Facility”), subject to the terms and conditions of that certain Senior Secured 
Debtor-in-Possession Loan and Security Agreement, among Debtors Wellmade 
Floor Coverings International, Inc. and Wellmade Industries MFR. N.A LLC (the 
“DIP Borrowers”) and SummitBridge National Investments VIII LLC (the “DIP 
Lender”) substantially in the form attached hereto as Exhibit 1 (as such agreement 
may be amended, restated, amended and restated, supplemented, or otherwise 
modified from time to time in accordance with its terms and the terms of the DIP 
Orders, the “DIP Agreement”2 and, together with the schedules and exhibits 
attached thereto and all agreements, documents, instruments, and amendments 

 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, include: Wellmade Industries MFR. N.A LLC (1058) and Wellmade Floor Coverings International, Inc. 
(8425).  The mailing address for the Debtors for purposes of these chapter 11 cases is: 1 Wellmade Drive, Cartersville, 
GA 30121. 

2 Capitalized terms used but not defined herein have the meanings given to them in the DIP  Agreement. 
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executed and delivered in connection therewith, including the “Loan Documents” 
as defined in the DIP Agreement, the “DIP Loan Documents”); 

ii. authorizing the Debtors to execute, deliver to the DIP Lender, and perform under 
the DIP Agreement and the other DIP Loan Documents and to perform such other 
and further acts as may be necessary or desirable in connection with the DIP Loan 
Documents; 

iii. authorizing and directing the Debtors to incur and pay all DIP Obligations (as 
defined below); 

iv. granting to the DIP Lender and authorizing the Debtors to incur, valid, enforceable, 
non-avoidable, automatically and fully perfected priming liens on and security 
interests in all DIP Collateral (as defined below), including, without limitation, all 
Cash Collateral (as defined below), to secure the DIP Obligations, which liens and 
security interests shall be subject to the rankings and priorities set forth herein;  

v. granting to the DIP Lender allowed superpriority administrative expense claims 
against each of the Debtors, on a joint and several basis, in respect of all DIP 
Obligations, as set forth in the Interim DIP Order;  

vi. authorizing the Debtors’ use of the proceeds of the DIP Facility and “cash 
collateral,” as such term is defined in section 363 of the Bankruptcy Code (the 
“Cash Collateral”), in each case solely in accordance with the Approved Budget 
(as defined below), and subject to the terms and conditions set forth in the Interim 
DIP Order and the DIP Loan Documents; 

vii. providing adequate protection, as and to the extent set forth herein, to the holders 
of Prepetition Obligations (as defined below) for any Diminution in Value (as 
defined below) of their interests in the Prepetition Collateral (as defined below), 
including Cash Collateral; 

viii. approving certain stipulations by the Debtors with respect to the Prepetition Loan 
Documents and the Prepetition Collateral (as defined below); 

ix. modifying the automatic stay imposed by section 362 of the Bankruptcy Code 
solely to the extent necessary to implement and effectuate the terms and provisions 
of the DIP Loan Documents and the DIP Orders; 

x. scheduling a final hearing (the “Final Hearing”) on the Motion to consider entry 
of the Final Order granting all of the relief requested in the Motion on a final basis; 
and 

xi. waiving any applicable stay (including under Bankruptcy Rule 6004) and 
providing for immediate effectiveness of this Interim Order. 
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In support of this Motion, the Debtors rely upon (a) the Declaration of Teri Stratton in 

Support of the Emergency Motion of the Debtors for Entry of Interim and Final Orders 

(A) Authorizing the Debtors to Obtain Postpetition Financing and to Use Cash Collateral, 

(B) Granting Liens and Superpriority Claims, (C) Granting Adequate Protection, (D) Modifying 

the Automatic Stay, (E) Scheduling Final Hearing, and (F) Granting Related Relief (the “DIP 

Declaration”), a copy of which is attached hereto as Exhibit B, and (b) the Declaration of David 

Baker in Support of Chapter 11 Petitions and First Day Pleadings (the “First Day Declaration”), 

each filed contemporaneously herewith.  In further support of this Motion, the Debtors respectfully 

state as follows: 

JURISDICTION AND VENUE 

1. The United States Bankruptcy Court for the Northern District of Georgia (the 

“Court”) has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334.  This matter is a 

core proceeding within the meaning of 28 U.S.C. § 157(b)(2).  Venue is proper in the Court 

pursuant to 28 U.S.C. §§ 1408 and 1409. 

2. The statutory bases for the relief requested herein are sections 105, 361, 362, 

363(b), 363(c)(2), 363(e), 364(c)(1), 364(c)(2), 364(c)(3), 364(d)(1), 364(e), 507 and 552 of title 

11 of the United States Code, 11 U.S.C. §§ 101, et seq. (the “Bankruptcy Code”), Rules 7007-1, 

9013-1, 9013-4, and 9014-2 of the Local Rules of the United States Bankruptcy Court for the 

Northern District of Georgia (the “Local Rules”), and Section G of the Second Amended and 

Restated General Order 26-2019, Procedures for Complex Chapter 11 Cases, dated February 6, 

2023 (the “Complex Case Procedures”). 
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BACKGROUND 

A. The Chapter 11 Cases 

3. On August 4, 2025 (the “Petition Date”), each of the Debtors filed a voluntary 

petition for relief under chapter 11 of the Bankruptcy Code with this Court. 

4. The Debtors continue to operate their businesses and manage their properties as 

debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  

5. No official committee has been appointed in the above-captioned chapter 11 cases 

(the “Chapter 11 Cases”), and no request has been made for the appointment of a trustee or an 

examiner. 

6. Additional information regarding the Debtors’ businesses, capital structure, and the 

circumstances leading to the filing of these Chapter 11 Cases is set forth in the First Day 

Declaration. 

B. The Debtors’ Prepetition Secured Loan 

7. As discussed more fully below, as of the Petition Date, the Debtors were indebted 

to the Prepetition Lender (as defined below) in an amount not less than $18,000,000 including 

principal, accrued and unpaid interest, and certain fees owing under the Prepetition Loan 

Documents, but excluding certain other fees, expenses and other amounts owing under the 

Prepetition Loan Documents. 

8. Pursuant to that certain (i) Loan Agreement, dated as of March 29, 2024, related to 

a term loan (the “Term Loan”) in the original principal amount of $20,000,0000 (as has been or 

may be further amended, restated, supplemented or otherwise modified from time to time, the 

“Term Loan Agreement” and the promissory note issued by the Debtors to the Prepetition Lender 

in connection therewith, the “Term Loan Note”), and (ii) Loan Agreement, dated as of March 29, 

2024, relating to a revolving credit facility (the “Revolving Loan” and together with the Term 

Case 25-58764-sms    Doc 15    Filed 08/05/25    Entered 08/05/25 11:32:33    Desc Main
Document      Page 4 of 30



 
 

5 
 

Loan, collectively, the “Prepetition Loans”) in the maximum principal amount of $7,000,000.00 

(as has been or may be further amended, restated, supplemented or otherwise modified from time 

to time, the “RLOC Loan Agreement”, and the promissory note issued by the Debtors to the 

Prepetition Lender in connection therewith, the “Revolving Loan Note”), among the Debtors, as 

borrowers, and the Guarantors (as defined in the Prepetition Loan Documents, together with the 

Debtors, the “Prepetition Loan Parties”), and AHF IC, LLC (the “Prepetition Lender”),3 the 

Prepetition Lender agreed to extend certain loans and make other financial accommodations to the 

Prepetition Loan Parties.  All liabilities and other obligations of the Debtors arising under the 

Prepetition Loan Documents and applicable law shall collectively be referred to herein as the 

“Prepetition Obligations”.  As of the Petition Date, the Prepetition Obligations were not less than 

approximately $18,000,000, including principal, accrued and unpaid interest and certain additional 

fees due under the Prepetition Loan Documents, but excluding certain other fees and expenses 

(including reasonable attorneys’, accountants’, appraisers’, and financial advisors’ fees and 

expenses that are chargeable or reimbursable under the Prepetition Loan Documents) and other 

amounts then due under the Prepetition Loan Documents and applicable law (the “Pre-Petition 

Indebtedness”). 

9. The Pre-Petition Indebtedness is secured by all of Debtors’ machinery, apparatus, 

equipment, fittings, and fixtures of every kind and nature whatsoever, now or hereafter, all other 

personal property of Debtor, including all goods, inventory, and accounts, and any and all (i) 

proceeds contract rights, equipment, and all proceeds paid or payable with respect to any of the 

foregoing, (ii) supporting obligations with respect to any of the foregoing and (iii) all accessions 

 
3 The Prepetition Lender acquired the Prepetition Loan Documents from Northwest Bank on May 21, 2025.  An 
affiliate of the Prepetition Lender, AHF, LLC is a significant customer of the Debtors.  
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to, substitutions and replacement for, and rents, profits and products of, each of the foregoing (or 

any portion thereof), any and all proceeds of any insurance, indemnity, warranty or guaranty 

payable to the Debtors from time to time with respect to any of the foregoing (or any portion 

thereof) (the “Collateral”), with such prepetition liens and security interests in favor of the Pre-

Petition Lender being collectively called the “Pre-Petition Liens” and the “Pre-Petition Security 

Interest”.  

10. As noted in the First Day Declaration, on July 11, 2025, the Pre-Petition Lender 

sent a notice of default and acceleration.  On July 11, 2025, the Pre-Petition Lender provided notice 

of the intended disposition of all assets of the Prepetition Collateral through a public auction, which 

was postponed several times and ultimately did not occur in light of the bankruptcy filing.   

C. Origins of the Debtors’ Need for Financing and the DIP Marketing Process 

11. As described in more detail in the DIP Declaration, the DIP Facility is the product 

of an extensive and competitive process.  In order to address recent challenges and provide 

additional liquidity, the Debtors retained Hilco Corporate Finance (“Hilco”) to evaluate strategic 

alternatives and financing options.  

12. With the assistance of Hilco, the Debtors undertook a dual track approach.  First, 

the Debtors intensified their restructuring efforts and hired Aurora Management Partners 

(“Aurora”), with David Baker (“Baker”) appointed as the Chief Restructuring Officer of the 

Debtors, to provide business planning, operational support, and contingency planning.  At the same 

time, Aurora, the Debtors, and Hilco searched for additional financing.  Hilco, with the assistance 

of Aurora and the Debtors’ management and other advisors, focused on raising sufficient DIP 

financing to not only ensure a “soft-landing” in chapter 11, but also to solicit bids for the sale of 

the business of the Debtors in order to execute a comprehensive turnaround during the course of a 

chapter 11 case.  At the Debtors’ request, Baker, as Chief Restructuring Officer, and Aurora, as 
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the financial advisor, worked with management to determine the appropriate financing that the 

Debtors would need to restructure their operations and execute a sale of their businesses in a 

chapter 11 case.  

13. In order to obtain the needed financing, Hilco worked with Baker, and with the 

assistance of Aurora and the Debtors’ management and other advisors, undertook a 10-week 

process that involved the evaluation of over 15 financial sources.  Each putative lender was, subject 

to their agreeing to enter into a confidentiality agreement, granted access to the Debtors’ 

management as well as a comprehensive data room with extensive information about the Debtors. 

14. Over the ensuing weeks, the Debtors and their advisors negotiated with several of 

the potential lenders who engaged in active due diligence.  This involved exchanging term sheets 

and providing diligence.  

15. The particular turns of the process are explored in more detail in the DIP 

Declaration, but for present purposes the key fact is that the Debtors chose the DIP Lender as the 

best and most viable alternative to fund the continued operations and sale process of the Debtors’ 

businesses.  This optimal choice is shored up, inter alia, by the fact that the DIP Lender is engaging 

only as a lender and not as a potential purchaser of the Debtors.  The Debtors have received a 

significant amount of interest in purchasing the Debtors’ assets, including from the Pre-Petition 

Lender, and believe that the bidding process will be competitive and fruitful.  However, in order 

to keep the bidding as fair and competitive as possible, the Debtors believe that it is necessary to 

distance these potential purchasers’ control over the Debtors’ and the bankruptcy process.  The 

Debtors believe that entering into an arrangement whereby the DIP Lender would offer new money 

would send a powerful signal of support to employees, vendors, and customers, and set up an 

auction process to maximize the value of the Debtors’ assets for their creditors and shareholders.  
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16. As a result, the Debtors are now poised to access $4 million in financing under the 

DIP Facility and will be entering the Chapter 11 Cases with the support of the DIP Lender. 

Furthermore, the terms of the DIP Facility, including its structure, collateral required to be pledged, 

principal amount, pricing and fee structure, are more favorable to the Debtors than what could 

have been achieved with any other potential lenders that the Debtors were able to locate through 

an extensive financing search.  

17. The ability of the Debtors to obtain sufficient working capital and liquidity through 

the incurrence of the new indebtedness for borrowed money and other financial accommodations 

is vital to the preservation and maintenance of the Debtors’ going concern values and successful 

reorganization, including the sale of the Debtors’ Georgia business as a going concern. The 

Debtors’ current liquidity is insufficient to fund the cost of administration of these Chapter 11 Case 

and the Debtors’ expenses in the ordinary course of business throughout the Chapter 11 Cases.  

Without access to the DIP Facility and authorized use of cash collateral, the Debtors may have to 

liquidate their businesses and would be unable to sell their assets as a going concern to maximize 

value for their creditors and shareholders.  

D. The DIP Financing 

i. Summary of the DIP Facility and Salient Terms 

18. The DIP Facility to be provided by the DIP Lender will provide the Debtors with 

up to $4 million to support their operations and liquidity needs in these Chapter 11 Cases.  The 

DIP Facility represents the best source of financing available to the Debtors under the 

circumstances, resulting in terms that the Debtors submit are necessary and appropriate to meet 

the Debtors’ financing needs during these Chapter 11 Cases. 

19. The proposed DIP Facility is a senior secured multi draw term loan credit facility 

(the “DIP Facility”) in an aggregate principal amount not to exceed $4 million, of which (x) 
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$120,000 will be made available to be drawn upon entry of the Interim Order, and (y) an additional 

amount of up to $3,880,000 will be made available upon the designation of a stalking horse bidder. 

ii. The Debtors’ Immediate Liquidity Needs 

20.     The Debtors have an urgent and necessary need to use Cash Collateral on an 

interim basis and to obtain the DIP Loans pursuant to the DIP Facility on an interim basis to avoid 

immediate and irreparable harm to the Debtors, their estates, their creditors, and other parties-in-

interest, and to enable the Debtors to administer and preserve the value of their estates.  The ability 

of the Debtors to maintain business relationships with their clients, pay their employees, and 

otherwise finance their operations (as well as the value-maximizing sale transactions that are 

detailed in the First Day Declaration) at this stage of these Chapter 11 Cases requires access to the 

DIP Loans and Cash Collateral.  Without the DIP Facility and authority to use Cash Collateral, the 

Debtors will not have sufficient available sources of funds both to administer the Chapter 11 Cases, 

operate their businesses in the ordinary course, and consummate the proposed sale of the Debtors’ 

business. 

21. Absent interim approval of the DIP Facility, the Debtors would likely have to cease 

operations and liquidate their assets for a fraction of what could be garnered through the 

competitive sale process as proposed in these Chapter 11 Cases.  Such a liquidation would result 

in a deterioration of value for the estates and their stakeholders.  On the other hand, based on the 

Debtors’ financial forecasts and the Approved Budget, the funds provided under the DIP Facility 

will enable the Debtors to access the liquidity necessary to successfully transition into chapter 11, 

effectuate a robust and competitive sale process, and ultimately consummate a chapter 11 plan. 

22. In addition, and as discussed more fully below, after exploring alternate DIP 

financing options with the assistance of their advisors, the Debtors believe that the proposed DIP 

Facility is the best postpetition financing alternative available under the circumstances. The 
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proposed DIP Facility provides the best path forward to address the Debtors’ immediate liquidity 

needs, to fund these Chapter 11 Cases, and to provide a clear path toward a competitive sale 

process that preserves and maximizes value of the estates. 

RELIEF REQUESTED 

23. The Debtors seek entry of the Interim Order and, pending the Final Hearing, the 

Final Order, in each case: (i) authorizing the DIP Borrowers to borrow $4 million under the DIP 

Facility; (ii) authorizing the DIP Borrowers to execute, deliver, and perform under the DIP Loan 

Documents; (iii) granting to the DIP Lender, subject to the Carve-Out, DIP Liens on all DIP 

Collateral and allowed superpriority administrative expense claims; (iv) authorizing the Debtors’ 

use of Cash Collateral and providing adequate protection to the Prepetition Lender; (v) approving 

certain stipulations by the Debtors with respect to the Prepetition Loan Documents and the 

Prepetition Collateral as set forth in the Interim Order; (vi) modifying the automatic stay to the 

extent necessary to effectuate the terms of the Interim Order and the DIP Loan Documents; 

(vii) scheduling the Final Hearing to consider entry of the Final DIP Order; and (vii) waiving any 

applicable stay and providing for immediate effectiveness of the Interim Order. 

Highlighted Provisions Under Bankruptcy Rule 4001 and 
Section G of the Complex Case Procedures 

24. The following chart contains a summary of the essential terms of the proposed DIP 

Facility, together with references to the applicable sections of the relevant source documents, in 

accordance with Bankruptcy Rule 4001(b)(1)(B) and (c)(1)(B) and Section G.1.b of the Complex 

Case Procedures.4 

 
4 The summaries contained in this Motion are qualified in their entirety by the provisions of the documents referenced. 
To the extent anything in this Motion is inconsistent with such documents, the terms of the applicable documents shall 
control. Capitalized terms used in this summary chart but not otherwise defined herein shall have the meanings 
ascribed to them in the DIP Loan Documents. 
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BANKRUPTCY RULE / 
COMPLEX CASE 

PROCEDURES 
SUMMARY OF MATERIAL TERMS 

DIP Loan Parties 

 
Bankruptcy Rule 
4001(c)(1)(B) 

Wellmade Floor Coverings International, Inc. and Wellmade Industries 
MFR. N.A LLC, as DIP Borrowers. 

See Interim Order, Preamble; DIP Agreement, Preamble 

DIP Lender 

 
Bankruptcy Rule 
4001(c)(1)(B) 

SummitBridge National Investments VIII LLC  

See Interim Order, Preamble; DIP Agreement, Preamble 

Credit Facility 

 
Bankruptcy Rule 
4001(c)(1)(B) 

The DIP Facility shall include a senior secured multi-draw term loan in an 
aggregate principal amount not to exceed $4,000,000. 

See Interim Order, Preamble, ¶ 2(c); DIP Agreement, Preamble 

Maturity Date 

 
Bankruptcy Rule 
4001(c)(1)(B) 

Six (6) months from the closing date with two separate three (3) month 
extension options provided that there are no uncured Events of Default. 

See DIP Agreement § 1. 

Use of DIP Facility and 
Cash Collateral 

 
Bankruptcy Rule 
4001(b)(1)(B)(ii) 

Proceeds of the DIP Facility will be used only for: (i) payment of transaction 
costs, fees and expenses incurred by the DIP Lender in connection with the 
DIP Loan and the DIP Loan Documents not otherwise paid by the Expense 
Deposit; (ii) funding of the Interest Payment Reserve on the Closing Date; 
(iii) funding of the DIP Borrowers’ operations and other working capital 
needs to the extent made in accordance with the Budget (iv) payment of 
costs of administration of the Chapter 11 Case to the extent set forth in, and 
in accordance with, the Budget and the DIP Financing Orders; and (v) the 
unpaid fees, costs, and disbursements of professionals in the Chapter 11 
Case as set forth in the definition of the term “Carve-Out in the DIP 
Financing Orders. 

See Interim Order ¶ J(2); DIP Agreement, § 2(b). 

Fees 

Bankruptcy Rule 
4001(c)(1)(B) 

Origination Fee: An upfront fully earned and nonrefundable closing fee of 
2.0% of the Commitment Amount to be paid in cash upon entry of the 
Interim Order. 

Underwriting Fee: A nonrefundable underwriting fee of 1.0% of the 
Commitment Amount to be paid in cash upon entry of the Interim Order. 

Extension Fee: A payment of $40,000 to be paid in cash by the DIP Borrows 
to the DIP Lender in exchange for a 3 month extension of the Maturity Date. 
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BANKRUPTCY RULE / 
COMPLEX CASE 

PROCEDURES 
SUMMARY OF MATERIAL TERMS 

Exit Fee:  A nonrefundable exit fee of 2.0% of the DIP Facility payable upon 
the repayment in full of the DIP Facility.  

Break-up Fee: In the event that a third-party lender provides the Debtors 
with an alternative DIP facility that is approved by a final DIP order, the 
DIP Lender shall be entitled to a break-up fee of $120,000 which shall be 
deemed to be earned upon entry of any such final DIP order and shall be an 
administrative expense in the Bankruptcy Case; provided however, that the 
DIP Lender shall first apply the amount remaining in its Expense Deposit to 
the Break-Up Fee. 

The DIP Borrowers shall pay or reimburse, as applicable, the DIP Lender 
for all reasonable costs and expenses incurred by DIP Lender in connection 
with (a) the preparation, negotiation, execution, delivery and administration 
of the DIP Credit Agreement and other DIP Loan Documents or any 
amendments, modifications or waivers of the provisions thereof and (b) the 
enforcement or protection of its rights in connection with (i) the DIP Credit 
Agreement or any other DIP Loan Documents, or (ii) the DIP Loan, 
including all such cost and expenses incurred during any workout, 
restructuring or negotiations in respect of the DIP Loan. 

See Interim Order ¶ I; DIP Agreement, §§ 2; 3(b); 11. 

Interest Rates 

 
Bankruptcy Rule 
4001(c)(1)(B) 

Interest Rate: 12% per annum on an actual/360 basis and payable in arrears. 

Default Rate: Interest Rate plus 5%. 

The DIP Lender shall credit the Interest Payments each month from an 
interest payment reserve which shall be a segregated funding account held 
by the DIP Lender and established for the sole benefit of the DIP Lender to 
fund the Interest Payments.  

See Interim Order ¶ J(4); DIP Agreement, §§ 1; 3(a). 

Conditions of Borrowing 

 
Bankruptcy Rule 
4001(c)(1)(B) 

Usual and customary for debtor-in-possession financings of this type, 
including, without limitation, the following: 

 Receipt by the DIP Lender of all motions and other documents reasonably 
requested by the DIP Lender in connection with the DIP Loan, the DIP 
Borrowers, or the DIP Collateral. 

 All motions and other documents to be filed with and submitted to the 
Bankruptcy Court related to the making of the DIP Loan and the approval 
thereof are in the form and substance reasonably satisfactory to the DIP 
Lender. 

 The Bankruptcy Court shall have entered into the DIP Financing Order, 
which shall be in full force and effect and shall not have been vacated or 
reversed, shall not be subject to a stay, and shall not have been modified 
or amended in any respect without the prior written consent of the DIP 
Lender. 

 The DIP Lender shall have a valid and perfected Lien on and security 
interest in the DIP Collateral on the basis and with the priority set forth in 
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BANKRUPTCY RULE / 
COMPLEX CASE 

PROCEDURES 
SUMMARY OF MATERIAL TERMS 

the DIP Financing Order, and such Lien of DIP Lender shall be senior to 
all other Liens except as otherwise provided in the DIP Financing Orders, 
including the Carve-Out. 

 The DIP Lender shall have a valid and enforceable superpriority 
administrative expense claim for all Obligations owing to the DIP Lender 
by the DIP Borrowers pursuant to the terms of the DIP Loan Documents, 
regardless of whether such Obligations are currently due, as may be 
provided for pursuant to 11 U.S.C. § 364(c)(1) and 507(b), except as 
otherwise expressly provided in the DIP Financing Order. 

 The DIP Lender shall have received the non-refundable Expense Deposit 
in the amount of $150,000.5 

 A Budget approved by the DIP Lender is in effect. 
 There shall not have occurred since the Petition Date any developments or 

events which individually or in the aggregate with other such 
circumstances has had or could reasonably be expected to have a Material 
Adverse Effect. 

See Interim Order ¶ F; DIP Agreement, § 4. 

Budget 

 
Bankruptcy Rule 
4001(c)(1)(B) 

The use of proceeds of the DIP Facility is subject to an agreed upon 13- 
week budget as extended in accordance with the DIP Documents (as updated 
from time to time, the “Approved Budget”), subject to permitted variances 
and other permitted exclusions as set forth in the DIP Loan Documents. 

See Interim Order ¶¶ R, 9-10; DIP Agreement, § 7(a). 

Security and Priority 

 
Bankruptcy Rule 
4001(c)(1)(B)(i) 

The DIP Borrowers grant the DIP Lender a continuing, valid, binding, 
enforceable, non-avoidable, and automatically and properly perfected first 
position post-petition security interests in and Liens on all right, title and 
interest of the DIP Borrowers in and to the following assets, whether now 
owned or hereafter acquired and wherever located: (i) all machinery, 
apparatus, equipment, fittings and fixtures of every kind and nature 
whatsoever; (ii) all other personal property of the DIP Borrowers, including 
all goods, inventory, and accounts, and (iii) any and all (a) proceeds paid or 
payable with respect to any of the foregoing, (b) supporting obligations and 
commercial tort claims with respect to any of the foregoing and (c) all 
accessions to, substitutions and replacements for, and rents, profits and 
products of, each of the foregoing (or any portion thereof), any and all 
proceeds of any insurance, indemnity, warranty or guaranty payable to 
Borrower from time to time with respect to any of the foregoing (or any 
portion thereof) (collectively, the “DIP Collateral”).  The DIP Lender’s 
security interest and lien upon the DIP Collateral shall constitute, pursuant 
to Bankruptcy Code Section 364(d), a first priority secured claim, and a 
valid and perfected security interest in and lien upon the DIP Collateral 
subject only to the Carve-Out. 

 
5 The Debtors funded the Expense Deposit prior to the Petition Date. 
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BANKRUPTCY RULE / 
COMPLEX CASE 

PROCEDURES 
SUMMARY OF MATERIAL TERMS 

The DIP Obligations shall, subject to the Carve-Out, constitute Superpriority 
DIP Claims over all administrative expense claims and unsecured claims 
against Borrower now existing or hereafter arising of any kind or nature 
whatsoever. 

See Interim Order ¶¶ 3, 4; DIP Agreement §§ 9(a), 10(a), Schedule I. 

Carve Out 

Bankruptcy Rule 
4001(c)(1)(B) 

The Carve-Out shall include: (i) all unpaid fees required to be paid in these 
Chapter 11 Cases to the clerk of the Court (including any noticing agent 
appointed by the Court) and to the U.S. Trustee under 28 U.S.C. § 1930(a); 
(ii) all reasonable fees and expenses up to $10,000 incurred by a chapter 7 
trustee and payable under section 726(b) of the Bankruptcy Code; and (iii) 
the unpaid fees, costs, and disbursements of professionals retained by the 
Debtors in these Cases and the Debtors’ ordinary course professionals to the 
extent set forth in the Budget.  

See Interim Order ¶ 8(a). 

Stipulations to Prepetition 
Liens and Claims  

Bankruptcy Rule 
4001(c)(1)(B)(iii) 

After consultation with their attorneys and financial advisors, and without 
prejudice to the rights of parties in interest, the Debtors, on their behalf and 
on behalf of their estates, admit, stipulate, acknowledge, and agree to certain 
stipulations regarding the validity and extent of the Prepetition Lender’s 
claims and liens.  

See Interim Order ¶¶ M, 16. 

Case Milestones 

Bankruptcy Rule 
4001(c)(1)(B)(vi) 

The Debtors shall satisfy the following Milestones: 

 An initial draw of $120,000 upon entry of the Interim DIP Order. 
 A second and final draw of $3,880,000 upon (a) the Debtors’ designation 

of a Stalking Horse Bid for a purchase of the Debtors’ assets in an amount 
that shall not be less than the sum of the DIP Facility and any secured pre-
petition indebtedness of the Debtors and (b) execution of the DIP Loan 
Documents. 

See Interim Order ¶ F, H; DIP Agreement § 7(q). 

Adequate Protection 

Bankruptcy Rules 
4001(b)(1)(B)(iv), 
4001(c)(1)(B)(ii) 

Subject to the Carve-Out and the terms of the Interim Order, pursuant to 
sections 361 and 363(e) of the Bankruptcy Code, as adequate protection of 
their interests in the Prepetition Collateral (including Cash Collateral), 
solely for and equal in amount to the postpetition diminution in value of such 
interests (each such diminution, a “Diminution in Value”), resulting from, 
among other things, the imposition of the priming DIP Liens, the Carve-Out, 
the Debtors’ use of the Prepetition Collateral (including Cash Collateral), 
and the imposition of the automatic stay, the Prepetition Lender is hereby 
granted, as security for and solely to the extent of any Diminution in Value, 
additional and replacement, valid, binding, enforceable, non-avoidable, and 
effective and automatically perfected postpetition security interests in and 
liens as of the date of the Interim Order (the “Adequate Protection Liens”), 
without the necessity of the execution by the Debtors (or recordation or other 
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BANKRUPTCY RULE / 
COMPLEX CASE 

PROCEDURES 
SUMMARY OF MATERIAL TERMS 

filing), of security agreements, control agreements, pledge agreements, 
financing statements, mortgages, or other similar documents, on all DIP 
Collateral. Subject to the terms of the Interim Order, the Adequate 
Protection Liens shall be subordinate to the (A) the Carve-Out, (B) the DIP 
Liens and DIP Security Interest, and (C) the Permitted Priority Liens (if 
any).  
 
As additional adequate protection, the Prepetition Obligations shall 
constitute allowed joint and several superpriority claims against each of the 
debtors as provided in Bankruptcy Code section 507(b) (collectively, the 
“Adequate Protection Superpriority Claims”), subordinate only to the Care-
Out and the DIP Liens and DIP Security Interests and any claims granted to 
the DIP Lender in the DIP Financing Orders. 
 
Moreover, interest payments are included in the Approved DIP Budget, 
further ensuring that the Prepetition Lender will be adequately protected.  

See Interim Order ¶¶ 11, 12. 

Events of Default 

 
Bankruptcy Rule 
4001(c)(1)(B) 

The Interim Order and DIP Credit Agreement contain events of default 
(each, an “Event of Default”), including, without limitation: 

 the failure of the Debtors to (i) pay the principal amount of the DIP Loan 
or any other Obligation as and when due and payable or (ii) maintain 
the amount on deposit in the Interest Payment Reserve to at least the 
amount required in the definition thereof; 

 failure to perform or observe in any material respect any term, covenant, 
or agreement contained in any DIP Loan Document on its part to be 
performed or observed; 

 non-performance or breach of representations, warranties and other 
obligations under the DIP Credit Agreement or the other DIP Loan 
Documents; 

 the failure of the Debtors to meet any of the Milestones as and when 
required; 

 the reversal, vacation, stay of the effectiveness, or amendment (without 
the prior written consent of the DIP Lender) of the DIP Financing Order; 

 the filing of any motion seeking entry of an order granting any 
superpriority claim or Lien which is senior to or pari passu with the DIP 
Lender’s claims and Liens under the DIP Facility, except as otherwise 
expressly permitted under the DIP Financing Order;  

 appointment of an interim or permanent trustee in the Chapter 11 Cases 
or the appointment of an examiner or other responsible person with 
expanded powers in the Chapter 11 Cases; 

 determination that the Debtors’ Chapter 11 Cases are administratively 
insolvent based on a comparison of the value of the DIP Borrowers’ 
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BANKRUPTCY RULE / 
COMPLEX CASE 

PROCEDURES 
SUMMARY OF MATERIAL TERMS 

assets to the amount of the DIP Borrowers’ post-petition administrative 
expense liabilities without regard to current cash flows; 

 the use, remittance or the application of the Cash Collateral or DIP Loan 
proceeds for any item other than those set forth in, and in accordance 
with, the Budget and the terms of the Interim Order; and 

 the filing by the Debtors of a chapter 11 plan of reorganization that does 
not propose to indefeasibly repay the DIP Obligation in full in cash, 
unless otherwise consented to by the DIP Lender. 

See Interim Order ¶ 7; DIP Agreement § 8(a). 

Waiver/Modification of 
the Automatic Stay 

 
Bankruptcy Rule 
4001(c)(1)(B)(iv) 

Upon the expiration of the Remedies Notice Period and the Debtors’ failure 
to cure the Event of Default, the DIP Lender shall file a declaration (the 
“Default Declaration”) with the Bankruptcy Court that Debtors failed to cure 
the Event of Default.  If no response is filed to the Default Declaration within 
three (3) business days, the automatic stay provided by Section 362 of the 
Bankruptcy Code shall be vacated and modified as set forth in the DIP 
Financing Order and the DIP Lender may take any or all of the following 
actions without further order of or application to the Bankruptcy Court: (a) 
declare the unpaid principal and any accrued interest in respect of the DIP 
Loan and any and all other indebtedness or obligation owing by the DIP 
Borrowers to the DIP Lender to be due, whereupon the same shall be 
immediately due and payable in cash without presentment, demand, notice 
of dishonor, protest, and any other notice or formality of any kind; (b) 
enforce any and all rights against the DIP Collateral, including disposition 
of the DIP Collateral reasonably for application towards the Obligations; or 
(c) take any other actions or exercise any other rights or remedies permitted 
under the DIP Financing Order, the DIP Loan Documents, or applicable Law 
or equity to effectuate the repayment of the Obligations.  

See Interim Order ¶¶ I(14), 8(b); DIP Agreement § 8(b). 

DIP Termination Date  

Bankruptcy Rule 
4001(c)(1)(B) 

The Debtors’ right to use Cash Collateral shall automatically terminate (the 
date of such termination, the “Termination Date”), without further notice or 
court proceeding, on the earliest to occur of (i) one business day after the 
Final Hearing Date, if the Final Order has not been entered by this Court of 
or Before such date; (ii) November 2, 2025; or (iii) the occurrence of any of 
the following events (each of the following events, a “Termination Event” 
and collectively, the “Termination Events”): (a) on or before August 9, 
2025, the Debtors shall not have filed a motion seeking entry of an order 
(the “Bidding Procedures Order”) approving a sale process for all or 
substantially all of the Debtors’ assets; (b) on or before August 29, 2025, the 
Bidding Procedures Order shall not have been approved by order of the 
Court, in form and substance reasonably acceptable to the Prepetition 
Lender and DIP Lender; (c) on or before October 3, 2025, the Court shall 
not have entered a sale order approving one or more agreements for the sale 
of substantially all of the Debtors’ assets (the “Approved Sale(s)”); (d) the 
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BANKRUPTCY RULE / 
COMPLEX CASE 

PROCEDURES 
SUMMARY OF MATERIAL TERMS 

Approved Sale(s) shall not have been consummated by November 2, 2025; 
(e) the Debtors’ failure to  use the Collateral in a manner consistent with the 
Budget or comply with any other covenant specified in the Interim Order; 
(f) the date any provision of this Interim Order shall for any reason cease to 
be valid and binding or any Debtor shall so assert in any pleading filed in 
any court; (g) the date any Chapter 11 Case shall be dismissed or converted 
to a case under chapter 7 or a trustee, responsible office, or an examiner 
pursuant to Bankruptcy Code section 1104 is appointed or elected; and (h) 
commencement of any action against the Prepetition Lender with respect to 
any of the Prepetition Obligations. 

See Interim Order ¶ 15. 

Waiver/Modification of 
Applicability of 
Nonbankruptcy Law 
Relating to Perfection 
or Enforceability of 
Liens 

 
Bankruptcy Rule 
4001(c)(1)(B)(vii) 

The Interim Order shall be sufficient and conclusive evidence of the validity, 
enforceability, perfection, priority and non-avoidability of the DIP Liens and 
the Adequate Protection Liens without the necessity of (a) filing or 
recording any financing statement, deed of trust, mortgage, control 
agreement, or other instrument or document which may otherwise be 
required under the law of any jurisdiction or (b) taking any other action to 
validate or perfect the DIP Liens or Adequate Protection Liens or to entitle 
the DIP Liens or the Adequate Protection Liens to the priorities granted 
herein. 

See Interim Order ¶¶ 6, 13. 

Liens on Avoidance Actions 
Bankruptcy Rule  

4001(c)(1)(B)(xi)  

The DIP Collateral includes, subject to entry of the Final Order, any 
proceeds or property recovered, unencumbered or otherwise, from 
Avoidance Actions, whether by judgment, settlement or otherwise. 

 See Interim Order ¶ F;  

Sections 506(c) 

 
Bankruptcy Rule 
4001(c)(1)(B)(iv), (x) 

Subject to entry of the Final Order, the DIP Obligations and the Prepetition 
Obligations shall not be subject to any claims against the DIP Lender or the 
Prepetition Lender, respectively, pursuant to Section 506(c) of the 
Bankruptcy Code. 

See Interim Order ¶ 17; DIP Agreement § 9(a). 

Credit Bid Rights 

 
Bankruptcy Rule 
4001(c)(1)(B) 

In connection with any sale of any of the Debtors’ assets under section 363 
of the Bankruptcy Code or under a plan of reorganization, the DIP Lender 
and the Prepetition Lender shall have the absolute right to credit bid all or a 
portion of the DIP Obligations and the Prepetition Obligations, respectively. 

See Interim Order ¶ 12(b); DIP Agreement § 9(e). 

Indemnification 

 

The DIP Borrowers agree to indemnify the DIP Lender and each Related 
Party (each such Person being called an “Indemnitee”) against, and hold 
each Indemnitee harmless from, any and all losses, claims, damages, 
liabilities and related expenses (including the fees, charges and 
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BANKRUPTCY RULE / 
COMPLEX CASE 

PROCEDURES 
SUMMARY OF MATERIAL TERMS 

Bankruptcy Rule 
4001(c)(1)(B)(ix) 

disbursements of any counsel for any Indemnitee), incurred by any 
Indemnitee or asserted against any Indemnitee by any Person (including 
Borrower) arising out of, in connection with, or as a result of any 
investigation, litigation or proceeding arising out of or relating to or in 
connection with the DIP Facility, any obligation, or any act, event or 
transaction related or attendant thereto or any use or intended use of the 
proceeds of the DIP Facility, except to the extent the same is found in a final, 
non-appealable judgment by a court of competent jurisdiction to have 
resulted from such Indemnitee’s own gross negligence or willful 
misconduct. 

See DIP Agreement, § 5(b). 

 
25. In accordance with the Section G.1.a of the Complex Case Procedures, the Debtors 

make the following disclosures regarding the proposed DIP Facility: 

i. Cross Collateralization. The DIP Facility does not provide for cross-
collateralization protection. 

ii. Findings of Fact Regarding Prepetition Liens. Pursuant to paragraph M of the 
Interim Order, the Debtors have provided the Debtors’ Stipulations 
concerning the Prepetition Obligations and the Prepetition Liens of the 
Prepetition Lender. 

iii. Section 506(c) Waiver. The Interim Order provides that all rights to surcharge 
collateral under section 506(c) of the Bankruptcy Code are waived effective 
upon entry of the Final Order.  

iv. Liens on Chapter 5 Causes of Action. Paragraph F of the Interim Order 
proposes to grant liens on the proceeds of Avoidance Actions subject to entry 
of the Final Order. 

v. Provisions Authorizing “Roll Up” or Repayment of Prepetition Debt. No such 
provision is contained in the Interim Order. 

vi. Disparate Treatment Under Professional Fee Carve Out. No such provision is 
contained in the Interim Order. 

vii. Non-Consensual Priming. As provided under paragraph O of the Interim 
Order, the Prepetition Lender consent to the priming provided for in the 
Interim Order.  

viii. Section 552(b) Waiver. No such provision is contained in the Interim Order. 
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BASIS FOR RELIEF 

A. Entering into the DIP Documents is an Exercise of the Debtors’ Sound Business 
Judgment. 

26. The Court should authorize the Debtors, as an exercise of their sound business 

judgment, to enter into the DIP Loan Documents and obtain access to the DIP Facility.  Courts 

grant a debtor in possession considerable deference in acting in accordance with its business 

judgment in obtaining postpetition secured credit, so long as the agreement to obtain such credit 

does not run afoul of the provisions of, and policies underlying, the Bankruptcy Code.  See, e.g., 

In re L.A. Dodgers LLC, 457 B.R. 308, 313 (Bankr. D. Del. 2011) (noting that “courts will almost 

always defer to the business judgment of a debtor in the selection of the lender”); In re Trans 

World Airlines, Inc., 163 B.R. 964, 974 (Bankr. D. Del. 1994) (noting the court’s prior approval 

of a postpetition loan and receivables facility where such facility “reflect[ed] sound and prudent 

business judgment”). 

27. To determine whether the business judgment standard is met, a court need only 

“examine whether a reasonable business person would make a similar decision under similar 

circumstances.”  In re Exide Techs., 340 B.R. 222, 239 (Bankr. D. Del. 2006); see also In re Dura 

Auto. Sys. Inc., Case No. 06-11202 (KJC), 2007 Bankr. LEXIS 2764, at *272 (Bankr. D. Del. Aug. 

15, 2007); In re Curlew Valley Assocs., 14 B.R. 506, 513-14 (Bankr. D. Utah 1981) (noting that 

courts should not second guess a Debtors’ business decision when that decision involves “a 

business judgment made in good faith, upon a reasonable basis, and within the scope of [the 

Debtors’] authority under the [Bankruptcy] Code”). 

28. Furthermore, in considering whether the terms of postpetition financing are fair and 

reasonable, courts consider the terms in light of the relative circumstances of both the debtor and 

the potential lender.  In re Farmland Indus., Inc., 294 B.R. 855, 886 (Bankr. W.D. Mo. 2003); see 
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also Unsecured Creditors’ Comm. Mobil Oil Corp. v. First Nat’l Bank & Trust Co. (In re Elingsen 

McLean Oil Co., Inc.), 65 B.R. 358, 365 (W.D. Mich. 1986) (recognizing a debtor may have to 

enter into “hard bargains” to acquire funds for its reorganization).  The Court may also 

appropriately take into consideration non-economic benefits to the Debtors offered by a proposed 

postpetition facility.  For example, in In re ION Media Networks. Inc., the court recognized that: 

Although all parties, including the Debtors and the Committee, are 
naturally motivated to obtain financing on the best possible terms, a 
business decision to obtain credit from a particular lender is almost 
never based purely on economic terms. Relevant features of the 
financing must be evaluated, including non-economic elements such 
as the timing and certainty of closing, the impact on creditor 
constituencies and the likelihood of a successful reorganization. 
This is particularly true in a bankruptcy setting where cooperation 
and establishing alliances with creditor groups can be a vital part of 
building support for a restructuring that ultimately may lead to a 
confirmable reorganization plan. That which helps to foster 
consensus may be preferable to a notionally better transaction that 
carries the risk of promoting unwanted conflict. 

No. 09-13125, 2009 WL 2902568, at *4 (Bankr. S.D.N.Y. July 6, 2009) (emphasis added). 

29. The Debtors’ determination to move forward with the DIP Facility is an exercise 

of the Debtors’ sound business judgment following careful evaluation of alternatives.  Specifically, 

and in the face of limited cash on hand, the Debtors and their advisors determined that the Debtors 

would require postpetition financing to support themselves during these Chapter 11 Cases and to 

exit these Chapter 11 Cases efficiently and with sufficient liquidity to maintain operations. 

30. Accordingly, after having negotiated the DIP Lender Documents with the DIP 

Lender at arm’s length and in good faith, a process that yielded material concessions from the DIP 

Lender, the Debtors believe that, under the circumstances, they have obtained the best financing 

available and the DIP Facility is otherwise fair and reasonable. 
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B. The Debtors Should be Authorized to Obtain Postpetition Financing on a Secured, 
Superpriority, and Priming Basis 

31. The Debtors propose to obtain financing under the DIP Facility by providing 

security interests and liens as set forth above pursuant to sections 364(c) and (d) of the Bankruptcy 

Code.  The statutory requirement for obtaining postpetition credit under section 364(c) is a finding, 

made after notice and hearing, that a debtor is “unable to obtain unsecured credit allowable under 

section 503(b)(1) of [the Bankruptcy Code].”  11 U.S.C. § 364(c).  See In re Crouse Grp., Inc., 71 

B.R. 544, 549 (Bankr. E.D. Pa. 1987) (secured credit under section 364(c) of the Bankruptcy Code 

is authorized, after notice and hearing, upon showing that unsecured credit cannot be obtained). 

32. Courts have articulated a test to determine whether a debtor is entitled to financing 

under section 364(c) of the Bankruptcy Code.  Specifically, courts evaluate whether (a) the credit 

transaction is necessary to preserve the assets of the estate and (b) the terms of the transaction are 

fair, reasonable, and adequate, under the circumstances.  In re Ames Dep’t Stores, 115 B.R. at 37–

39 (Bankr. S.D.N.Y. 1990); see also In re St. Mary Hosp., 86 B.R. 393, 401-02 (Bankr. E.D. Pa. 

1988); Crouse Grp., 71 B.R. at 549. 

33. After consultation with their advisors, the Debtors determined that postpetition 

financing on an unsecured basis would be unobtainable. Without postpetition financing, the 

Debtors will not be able to preserve their business and maximize the value of their estates.  Absent 

sufficient financing to continue operating their businesses during these Chapter 11 Cases, the value 

of the Debtors’ estates would be substantially impaired to the detriment of all stakeholders.  Under 

these circumstances, the Debtors believe that the terms of the DIP Facility, as set forth in the DIP 

Loan Documents, are fair, reasonable, and adequate. 

34. Furthermore, if a debtor is unable to obtain unsecured credit, section 364(c)(1) of 

the Bankruptcy Code provides that the debtor may obtain credit that is secured by an administrative 
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expense claim having priority “over any or all administrative expenses of the kind specified in 

section 503(b) or 507(b) of [the Bankruptcy Code].”  As described above, the Debtors are unable 

to obtain unsecured credit or credit on terms better than the DIP Facility.  Therefore, approving 

the superpriority claim in favor of the DIP Lender is reasonable and appropriate.  In addition, 

section 364(c)(2) of the Bankruptcy Code provides that a debtor may obtain credit that is secured 

by a lien on property of the estate that is not otherwise subject to a lien.   

35. Finally, section 364(d)(1) of the Bankruptcy Code governs the incurrence of senior 

secured debt or “priming” loans, provided that the debtor is otherwise unable to obtain credit and 

the primed creditor’s interests are adequately protected.  As the Debtors are unable to obtain the 

critical financing they need to administer these Chapter 11 Cases from any other source, and 

because, as set forth below, the Prepetition Lender’s interests are adequately protected, the Debtors 

respectfully represent that granting priming DIP Liens to the DIP Lender warranted under the 

circumstances.  Moreover, the Prepetition Lender has consented to the priming DIP Liens. 

C. No Comparable Alternative to the DIP Facility is Reasonably Available 

36. In satisfying the standards of section 364(c) and (d) of the Bankruptcy Code, a 

debtor need not seek credit from every available source but should make a reasonable effort to 

seek other sources of credit available of the type set forth in sections 364(a) and (b) of the 

Bankruptcy Code.  A debtor need only demonstrate “by a good faith effort that credit was not 

available without” the protections afforded to potential lenders by sections 364(c) of the 

Bankruptcy Code.  See In re Snowshoe Co., 789 F.2d 1085, 1088 (4th Cir. 1986) (“[t]he statute 

imposes no duty to seek credit from every possible lender before concluding that such credit is 

unavailable”); see also In re Plabell Rubber Prods., Inc., 137 B.R. 897, 900 (Bankr. N.D. Ohio 

1992).  Moreover, in circumstances where only a few lenders likely can or will extend the 

necessary credit to a debtor, “it would be unrealistic and unnecessary to require [the debtor] to 
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conduct such an exhaustive search for financing.”  In re Sky Valley, Inc., 100 B.R. 107, 113 (Bankr. 

N.D. Ga. 1988), aff’d sub nom. Anchor Say. Bank FSB v. Sky Valley, Inc., 99 B.R. 117, 120 n.4 

(N.D. Ga. 1989); see also In re Snowshoe Co., 789 F.2d 1085 at 1088 (demonstrating that credit 

was unavailable absent the senior lien by establishment of unsuccessful contact with other financial 

institutions in the geographic area); In re Stanley Hotel, Inc., 15 B.R. 660, 663 (D. Colo. 1981) 

(bankruptcy court’s finding that two national banks refused to grant unsecured loans was sufficient 

to support conclusion that section 364 requirement was met); In re Ames Dep’t Stores, 115 B.R. 

at 37-39 (debtor must show that it made reasonable efforts to seek other sources of financing under 

section 364(a) and (b); finding that debtor demonstrated the unavailability of unsecured financing 

where debtor approached several lending institutions); In re 495 Cent. Park Ave. Corp., 136 B.R. 

626, 631 (Bankr. S.D.N.Y. 1992) (element satisfied where “specialist in commercial lending 

practices  . . . explained that most banks lend money only in return for a senior secured position. 

The debtor cannot obtain financing secured by a lien on unencumbered property . . . because there 

is no property in the estate which is not already subject to a lien.”).  Generally, the debtor’s efforts 

are to be considered on a case-by-case basis, particularly “[g]iven the ‘time is of the essence’ nature 

of this type of financing.”  In Reading Tube Indus., 72 B.R. 329, 332 (Bankr. E.D. Pa. 1987).  See 

also In re Sky Valley, Inc., 100 B.R. at 112-13 (exhaustive search not required where the business 

suffered from financial stress, had little or no unencumbered property, and primary property was 

subject to numerous liens, and thus debtors’ approach of only four lenders was sufficient under 

such circumstances).  

37. As noted above and as detailed in the DIP Declaration, after consulting with their 

advisors, the Debtors do not believe that alternative sources of financing on as favorable, or more 

favorable, terms are reasonably available.  Specifically, the Debtors’ investment banker, Hilco, 
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contacted numerous parties in an effort to obtain alternative financing.  Of the potential sources of 

postpetition financing contacted by Hilco, the DIP Lender provided an opportunity to fund the 

bankruptcy while not interfering in the competitive bidding process regarding the sale of the 

Debtors’ assets.  Thus, the Debtors have determined that the DIP Facility provides the best option 

forward under the circumstances to fund these Chapter 11 Cases, and the Debtors submit that the 

requirements of sections 364 of the Bankruptcy Code that alternative credit on more favorable 

terms was unavailable to the Debtors is satisfied.  

D. The Proposed Adequate Protection Is Appropriate 

38. To the extent a secured creditor’s interests in collateral constitute valid and 

perfected security interests and liens as of the Petition Date, section 364(d)(1)(B) of the 

Bankruptcy Code requires that the Debtors provide adequate protection to such secured creditor 

where a debtor-in-possession financing facility primes the liens of such secured creditor. 

39. Section 361 of the Bankruptcy Code sets forth non-exclusive examples of forms of 

adequate protection, including granting replacement liens or administrative expenses, though 

courts should determine on a case-by-case basis what constitutes adequate protection.  See In re 

Swedeland Dev. Grp., Inc., 16 F.3d 552, 564 (3d Cir. 1994); In re Satcon Tech. Corp., No. 12-

12869 (KG), 2012 WL 6091160, at *6 (Bankr. D. Del. Dec. 7, 2012); In re N.J. Affordable Homes 

Corp., No. 05-60442 (DHS), 2006 WL 2128624, at *14 (Bankr. D.N.J. June 29, 2006); In re 

Columbia Gas Sys., Inc., Nos. 91-803, 91-804, 1992 WL 79323, at *2 (Bankr. D. Del. Feb. 18, 

1992); see also In re Dynaco Corp., 162 B.R. 389, 394 (Bankr. D.N.H. 1993) (citing 2 Collier on 

Bankruptcy ¶ 361.01[1] at 361–66 (15th ed. 1993) (explaining that adequate protection “must be 

determined based upon equitable considerations arising from the particular facts of each 

proceeding”)). 
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40. As outlined herein and set forth in the Interim Order, the Debtors propose to provide 

adequate protection to the Prepetition Lender against the diminution in value of the interests of the 

Prepetition Lender in the Prepetition Collateral (including Cash Collateral) from and after the 

Petition Date. The proposed adequate protection includes the Adequate Protection Liens, the 

Adequate Protection Superpriority Claims, and payment in kind of postpetition interest on the 

Prepetition Obligations. 

41. Moreover, given the value of the Debtors’ assets, the Prepetition Lender’s liens 

have a significant equity cushion.  Courts have held that the existence of an equity cushion, 

standing alone, can provide adequate protection.  See In re Megan-Racine Associates, Inc., 202 

B.R. 660, 663 (Bankr. N.D.N.Y. 1996); In re M.D. Moody & Sons, Inc., 2010 Bankr. LEXIS 5220, 

*22. (Bankr. M.D. Fla. 2010); Pistole v. Mellor (In re Mellor), 734 F.2d 1396, 1400 (9th Cir. 

1984).  An equity cushion exists where “the collateral securing a secured creditor's claim exceeds 

the amount of the creditor's claim.” In re M.D. Moody & Sons, Inc., 2010 Bankr. LEXIS 5220, 

*21.  Equity cushions of 20% or more have often been found to be sufficient for adequate 

protection purposes.  See Id.; In re Las Torres Dev., LLC, 413 B.R. 687, 697 (Bankr. S.D. Tex. 

2009); In re San Clemente Estates, 5 B.R. 605, 610 (Bankr. S.D. Cal. 1980); In re Nashua Trust 

Co., 73 B.R. 423, 433 (Bankr. D. N.J. 1987); In re Ritz Theatres, 68 B.R. 256, 260 (Bankr. M.D. 

Fla. 1987); In re Dunes Casino Hotel, 69 B.R. 784, 795-96 (Bankr. D.N.J. 1986). 

42. In the instant case, the Prepetition Lender is adequately protected by an appropriate 

equity cushion.  As discussed above, the Prepetition Lender asserts a claim for not less than 

$18,000,000.  With assets against which the Prepetition Lender asserts a first priority lien valued 

at not less than $40,000,000, the Prepetition Lender is protected by a significant equity cushion.   
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43. Therefore, the Debtors submit that the proposed adequate protection is sufficient to 

protect the Prepetition Lender from any Diminution in Value of the Prepetition Collateral.  

E. The Debtors Should be Authorized to Use Cash Collateral 

44. Section 363(c)(2)(A) of the Bankruptcy Code allows a debtor in possession to use 

cash collateral if each entity that has an interest in such cash collateral consents.  Section 363(e) 

provides for adequate protection of interests in property when a debtor uses cash collateral.   

45. The Debtors have an urgent need for the immediate use of the Cash Collateral and 

seek to use all Cash Collateral existing on or after the Petition Date pursuant to the terms of the 

Interim Order.  The Debtors need Cash Collateral to pay operating expenses, including essential 

vendors and employees, to ensure a continued supply of goods and services essential to the 

Debtors’ business so that the Debtors can maintain operations, provide uninterrupted service to 

customers, and work to effectuate value-maximizing sale transactions. 

46. The Debtors believe that the terms and conditions of their use of Cash Collateral 

(including the provision of adequate protection described above and provided in the Interim Order) 

are appropriate and reasonable and, as described above, that such adequate protection is sufficient 

to secure any adequate protection obligations under the circumstances.  As described above, the 

Debtors propose to use Cash Collateral to fund the orderly administration of the Chapter 11 Cases 

and operate their businesses.  The Prepetition Lender consent to the use of Cash Collateral in light 

of the adequate protection provided, which, as noted above, the Debtors believe is necessary and 

sufficient.  For the reasons set forth herein, the Debtors submit that they should be authorized to 

use Cash Collateral on the terms set forth in the Interim Order. 

F. The DIP Lender Should be Deemed a Good-Faith Lender Under Section 364(e) 

47. Section 364(e) of the Bankruptcy Code protects a good-faith lender’s right to 

collect on loans extended to a debtor, and its right in any lien securing those loans, even if the 

Case 25-58764-sms    Doc 15    Filed 08/05/25    Entered 08/05/25 11:32:33    Desc Main
Document      Page 26 of 30



 
 

27 
 

authority of the debtor to obtain such loans or grant such liens is later reversed or modified on 

appeal.  Section 364(e) of the Bankruptcy Code provides that: 

The reversal or modification on appeal of an authorization under this 
section [364 of the Bankruptcy Code] to obtain credit or incur debt, 
or of a grant under this section of a priority or a lien, does not affect 
the validity of any debt so incurred, or any priority or lien so granted, 
to an entity that extended such credit in good faith, whether or not 
such entity knew of the pendency of the appeal, unless such 
authorization and the incurring of such debt, or the granting of such 
priority or lien, were stayed pending appeal. 

48. As explained herein and in the First Day Declaration, the DIP Facility is the result 

of the Debtors’ reasonable and informed determination that, after arm’s-length and good-faith 

negotiations between the Debtors and the DIP Lender, the DIP Lender offered the most favorable 

terms on which to obtain needed postpetition financing.  The terms and conditions of the DIP 

Facility are reasonable and appropriate under the circumstances, and the proceeds of the DIP 

Facility will be used only for purposes that are permissible under the Bankruptcy Code. 

Accordingly, the Court should find that the DIP Lender is a “good faith” lender within the meaning 

of section 364(e) of the Bankruptcy Code and entitled to all of the protections afforded by that 

section. 

G. The Automatic Stay Should be Modified on a Limited Basis 

49. The Debtors request that automatic stay imposed by section 362 of the Bankruptcy 

Code be modified to the extent necessary to implement and effectuate the terms and provisions of 

the Interim Order or the Final Order, as applicable.  Among other things, the proposed Interim 

Order provides that the automatic stay provisions of section 362 of the Bankruptcy Code will be 

modified to allow the DIP Lender, to the extent necessary, to collect and apply payments and 

proceeds in respect of the DIP Collateral, as applicable, in accordance with the terms and 

provisions of the Interim Order and the DIP Documents. 
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H. Failure to Obtain the Immediate Interim Access to the DIP Facility and Cash 
Collateral Would Cause Immediate and Irreparable Harm. 

50. Bankruptcy Rules 4001(b) and 4001(c) provide that a final hearing on a motion to 

obtain credit pursuant to section 364 of the Bankruptcy Code or to use cash collateral pursuant to 

section 363 of the Bankruptcy Code may not be commenced earlier than 14 days after the service 

of such motion.  Upon request, however, the Court is empowered to conduct a preliminary 

expedited hearing on the motion and authorize the obtaining of credit and use of cash collateral to 

the extent necessary to avoid immediate and irreparable harm to a Debtors’ estates. 

51. The Debtors request that the Court hold and conduct a hearing to consider entry of 

the Interim Order authorizing the Debtors from and after entry of the Interim Order until the Final 

Hearing to receive advances contemplated by the DIP Facility.  The Debtors require these advances 

prior to the Final Hearing and entry of the Final Order to be able to continue to operate and pay 

administrative expenses.  This relief will enable the Debtors to preserve and maximize value and, 

therefore, avoid immediate and irreparable harm and prejudice to the estates and all parties in 

interest, pending the Final Hearing. 

REQUEST FOR FINAL HEARING 

52. Pursuant to Bankruptcy Rules 4001(b)(2) and 4001(c)(2), the Debtors request that 

the Court set a date for the Final Hearing that is as soon as practicable and fix the time and date 

prior to the Final Hearing for parties to file objections to this Motion. 

REQUEST FOR IMMEDIATE RELIEF AND WAIVER OF STAY 
TO AVOID IMMEDIATE AND IRREPARABLE HARM 

53. To implement the foregoing successfully, the Debtors request that the Court enter 

an order providing that notice of the relief requested herein satisfies Bankruptcy Rule 6004(a) and 

that the Debtors have established cause to exclude such relief from the 14-day stay period under 

Bankruptcy Rule 6004(h). 
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NOTICE 

54. Notice of this Motion has been given to the following parties or, in lieu thereof, to 

their counsel, if known:  (a) the Office of the United States Trustee for the Northern District of 

Georgia; (b) counsel to the Prepetition Lender; (c) counsel to the DIP Lender; (d) creditors holding 

the 30 largest unsecured claims against the Debtors; (e) the United States Attorney for the Northern 

District of Georgia; (f) the Georgia Department of Revenue; (g) the Internal Revenue Service; (h) 

the Securities & Exchange Commission; (i) the Georgia Secretary of State; (j) the states attorneys 

general for states in which the Debtors conduct business; and (k) any party that has requested 

notice pursuant to Bankruptcy Rule 2002.  The Debtors submit that, in light of the nature of the 

relief requested, no other or further notice need be given. 

NO PRIOR REQUEST 

55. No prior Motion for the relief requested herein has been made to this or any other 

court. 

[Remainder of Page Intentionally Left Blank]  
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CONCLUSION 

WHEREFORE, the Debtors respectfully request that this Court enter the Interim Order 

attached hereto as Exhibit A and a Final Order and grant such other and further relief as is just 

and proper. 

Date: August 5, 2025 Respectfully Submitted, 
 Atlanta, Georgia 

GREENBERG TRAURIG, LLP  
 
/s/ John D. Elrod  
John D. Elrod, GA Bar No. 246604  
Jake Evans, GA Bar No. 797018 
Allison J. McGregor, GA Bar No. 860865  
3333 Piedmont Road NE, Suite 2500  
Atlanta, GA 30305  
Telephone: 678-553-2259  
Facsimile: 678-553-2269  
Email: elrodj@gtlaw.com  
Jake.Evans@gtlaw.com  
Allison.McGregor@gtlaw.com  
 
Proposed Counsel for the Debtors in 
Possession

Case 25-58764-sms    Doc 15    Filed 08/05/25    Entered 08/05/25 11:32:33    Desc Main
Document      Page 30 of 30



 

 

EXHIBIT A 
 

Proposed Interim Order 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Case 25-58764-sms    Doc 15-1    Filed 08/05/25    Entered 08/05/25 11:32:33    Desc 
Exhibit A - proposed Interim Order    Page 1 of 69



 
 

2 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 
In re: 
 
WELLMADE FLOOR COVERINGS 
INTERNATIONAL, INC. et al.,1 

 
Debtors. 

Chapter 11 
 
 

Case No. 25-58764-SMS 
 

 
INTERIM ORDER GRANTING EMERGENCY MOTION FOR (A) (1) AUTHORITY 

TO INCUR POST-PETITION SECURED INDEBTEDNESS, (2) AUTHORITY TO 
GRANT SUPERPRIORITY STATUS PURSUANT TO 11 U.S.C. § 364(c), 

(3) AUTHORITY TO GRANT PRIMING LIENS PURSUANT TO 11 U.S.C. § 364(d), 
(B) AUTHORIZING POSTPETITION USE OF CASH COLLATERAL AND GRANTING 

ADEQUATE PROTECTION, (C) MODIFYING THE AUTOMATIC STAY, 
(D) SCHEDULING A FINAL HEARING, AND (E) GRANTING RELATED RELIEF 

 

 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, include: Wellmade Industries MFR, N.A. LLC (1058) and Wellmade Floor Coverings International, Inc. 
(8425).  The mailing address for the Debtors for purposes of these chapter 11 cases is: 1 Wellmade Drive, 
Cartersville, GA 30121.  
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This matter came before the Court on August 6, 2025 on an expedited basis on the 

Emergency Motion [Doc. No. ___] (the “Motion”)2 of the above-captioned debtors and debtors-

in-possession (collectively, the “Debtors”) seeking the entry of an interim order (the “Interim 

Order”) and a final order (the “Final Order”), pursuant to §§ 105, 361, 362, 363, 364(c), 364(d), 

507(b), and 552(b) of Title 11 of the United States Code (the “Bankruptcy Code”), Rules 2002, 

4001, 6003, 6004, and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy 

Rules”), Rule 7007-1, 9013-1, 9013-2, and 9014-2 of the Local Rules of the United States 

Bankruptcy Court for the Northern District of Georgia (the “Local Rules”) and Second Amended 

and Restated General Order 26-2019, Procedures for Complex Chapter 11 Cases, dated February 

6, 2023 (the “Complex Case Procedures”): (1) authorizing the Debtors to obtain post-petition 

financing consisting of a superpriority secured multi-draw term loan credit facility in the aggregate 

amount not to exceed $4,000,000.00 (the “DIP Facility”) under the Senior Secured Debtor-in-

Possession Loan and Security Agreement (the “DIP Agreement,” attached hereto as Exhibit “1”) 

between SummitBridge National Investments VIII LLC (the “DIP Lender”) and the Debtors; (2) 

authorizing the Debtors to enter into the DIP Loan Documents (as defined in the DIP Agreement); 

(3) granting the DIP Lender superpriority administrative expense claims pursuant to 11 U.S.C. § 

364(c), subject to the Carve-Out; (4) granting priming liens pursuant to 11 U.S.C. § 364(d) to the 

DIP Lender, subject to the Carve-Out; (5) authorizing the postpetition use of proceeds of the DIP 

Facility and Cash Collateral in accordance with the Initial Budget (as defined herein); (6) granting 

adequate protection on account of the diminution in the value of the Prepetition Collateral (as 

 
2 Capitalized terms used, but not defined, herein shall have the meaning ascribed to such terms in the Motion or DIP 
Agreement, as applicable.  
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defined herein) as a consequence of the Debtors’ use, sale or lease of the Prepetition Collateral, 

including any Cash Collateral (as defined herein); (7) subject to entry of the Final Order (as defined 

herein) and to the extent set forth herein, waiving the Debtors’ right to surcharge the Prepetition 

Collateral pursuant to section 506(c) of the Bankruptcy Code; (8) modifying the automatic stay to 

the extent necessary to implement and effectuate the terms of this Interim Order; (9) scheduling a 

final hearing on the Motion (a “Final Hearing”) pursuant to Bankruptcy Rule 4001; (10) waiving 

any applicable stay with respect to the effectiveness and enforceability of this Interim Order 

(including a waiver pursuant to Bankruptcy Rule 6004(h)); and (11) granting related relief, all as 

more fully set forth in the Motion.   

The Court has considered the Motion, the presentation of counsel at the hearing, and the 

entire record and has determined that approval of the relief requested in the Motion is necessary 

to avoid immediate and irreparable harm to Debtors and their estates and is fair and reasonable 

and in the best interest of the Debtors, their estates, and all parties in interest, and is essential for 

the preservation and continued operation of the Debtors’ business and the maximization of the 

value of Debtors’ assets; and it appearing that the Debtors’ entry into the DIP Loan Documents is 

a sound and prudent exercise of the Debtors’ business judgment; and after due deliberation and 

consideration, and for good and sufficient cause appearing therefore, hereby finds and determines 

as follows:3 

 
3 The findings and conclusions set forth herein constitute this Court’s findings of fact and conclusions of law 
pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014.  To the 
extent any findings of fact constitute conclusions of law, they are adopted as such, and vice versa.   
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A. On August 4, 2025 (the “Petition Date”), each of the Debtors filed voluntary 

petitions for relief under chapter 11 of the Bankruptcy Code with the United States Bankruptcy 

Court for the Northern District of Georgia (this “Court”).  The Debtors have continued to manage 

and operate their businesses and properties as debtors-in-possession pursuant to sections 1107 and 

1108 of the Bankruptcy Code.  As of the date hereof, no statutory committee of unsecured creditors 

(if such committee is appointed, the “Committee”), trustee, or examiner has been appointed in the 

Chapter 11 Cases.  On August 4, 2025, this Court entered an order directing joint administration 

of the Chapter 11 Cases. 

B. This Court has core jurisdiction over the Chapter 11 Cases, the Motion, and the 

parties and property affected hereby pursuant to 28 U.S.C. §§ 157(b) and 1334.  Venue for the 

Chapter 11 Cases and proceedings on the Motion is proper before this Court pursuant to 28 U.S.C. 

§§ 1408 and 1409.  The statutory predicates for the relief sought herein are sections 105, 361, 362, 

363, 364, 507(b), and 552(b) of the Bankruptcy Code, Bankruptcy Rules 2002, 4001, 6003, 6004, 

and 9014, Local Rules 7007-1, 9013-1, 9013-4, and 9014-2, and Section G of the Complex Case 

Procedures. 

C. The Debtors’ current liquidity is insufficient to fund the costs of administration of 

these Chapter 11 Cases and the Debtors’ expenses in the ordinary course of their business 

operations.  Despite their efforts, the Debtors have been unable to find another entity willing to 

provide financing upon terms as favorable as the DIP Lender proposes.  The Debtors are unable to 

obtain unsecured credit.  The Debtors also are unable to obtain secured credit allowable under § 

364(c) of the Bankruptcy Code without granting priming liens under § 364(d)(1) of the Bankruptcy 
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Code and superpriority claims under the terms and conditions set forth in this Interim Order and 

in the DIP Agreement.  The Debtors believe that the DIP Financing (as defined herein) under the 

terms of the DIP Agreement will be made upon terms at least as favorable as any other financing 

it can obtain. 

D. The Debtors have requested that (i) the Prepetition Lender agree to the Debtors 

entering into the DIP Agreement in accordance with the terms set forth herein and permit the 

Debtors to use the Prepetition Lender’s Cash Collateral in accordance with the terms set forth 

herein, and (ii) the DIP Lender enter into the DIP Facility under which the Debtors may obtain 

loans from the DIP Lender through multi-draws in an aggregate principal amount not to exceed 

$4,000,000 (the “DIP Loan”).  The DIP Lender is willing to establish the DIP Facility upon the 

terms and conditions set forth in the DIP Agreement and the Final Order up to the amount of 

$4,000,000, inclusive of the Interim DIP Financing approved by this Interim Order (the “Interim 

DIP Financing”). 

E. The Interim DIP Financing consists of a One Hundred Twenty Thousand Dollar 

($120,000.00) draw by the Debtors under the DIP Agreement upon entry of this Interim Order (the 

“Interim DIP Draw”). 

F. The DIP Lender’s willingness to establish the DIP Facility and to fund the DIP 

Loan, including the Interim DIP Draw and the Final DIP Draw (as defined below), is conditioned 

upon the Debtors’ satisfaction of all conditions precedent and certain milestones as set forth in 

Sections 2 and 7 of the DIP Agreement (the “Conditions and Milestones”) and (i) the Debtors 

obtaining Court approval to enter into the DIP Agreement (and all documents related to the DIP 
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Agreement) and to incur all obligations of the Debtors thereunder; (ii) the DIP Lender being 

granted as security for the prompt payment and performance of all obligations under the DIP 

Agreement (the “DIP Obligations,” as defined below), first priority, perfected security interests in 

and priming liens in the Collateral (as defined in paragraph 11(b)(i) of this Interim Order).  

G. Upon the Debtors’ receipt of the Interim DIP Draw, the Debtors shall become 

borrowers under the DIP Agreement and DIP Loan Documents. 

H. Prior to the Petition Date, the DIP Lender received a One Hundred Fifty Thousand 

Dollar ($150,000.00) nonrefundable expense deposit under the terms of the DIP Agreement (the 

“Expense Deposit”).  The DIP Agreement provides for the DIP Lender to receive a break-up fee 

in the event that a third-party lender provides the Debtors with an alternative debtor in possession 

facility that is approved by a final DIP order, the DIP Lender shall be entitled to a break-up fee of 

One-Hundred Twenty Thousand Dollars ($120,000.00) which shall be deemed to be earned upon 

entry of any such final DIP order and shall be an administrative expense in the Bankruptcy Case. 

After application of the Expense Deposit to the DIP Lender’s reasonable transaction costs and 

legal fees, the DIP Lender shall apply the amount remaining in its Expense Deposit to the Break-

Up Fee.  If the amount remaining in the Expense Deposit is not sufficient to cover the entire Break-

Up Fee, the remaining amount of the Break-Up Fee shall be paid from the loan proceeds of the 

alternative DIP facility or from the Debtors’ cash on hand. 

I. The material terms of the DIP Agreement for repayment of the DIP Loan are: 

(1) Upon entry of this Interim Order and the Debtors’ compliance with the 

Conditions and Milestones, the DIP Lender shall be authorized to fund the Interim DIP 
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Draw to be applied to the DIP Lender’s Underwriting Fee and Origination Fee, both of 

which are defined in the DIP Agreement.  

(2) A second and final draw of three million eight hundred eighty thousand 

dollars ($3,880,000) (the “Final DIP Draw”) upon the Debtors’ designation of a 

Stalking Horse Bid for a purchase of the Debtors’ assets in an amount that shall not be 

less than the sum of the DIP Obligations (including the Origination Fee, the Extension 

Fee, the Exit Fee, the Underwriting Fee) and any secured pre-petition indebtedness of 

the Debtors, including the Prepetition Obligations (b) execution of DIP Facility 

Documentation in a form acceptable to DIP Lender and Debtors and (c) entry of the 

Final Order in a form acceptable to DIP Lender. For the avoidance of doubt, the 

Stalking Horse Bid shall not have any financing contingencies or material remaining 

due diligence and shall include a deposit of no less than 4% of the proposed purchase 

price.  The DIP Lender can waive any of the requirements in this paragraph in writing.  

(3) The Interim DIP Draw and Final DIP Draw (the “DIP Financing”) shall be 

used by the Debtors solely for the purposes set forth in the DIP Agreement, including to 

pay expenses subject to the Budget, as it may at any time be amended, supplemented, 

updated or extended with the prior written consent of the DIP Lender.   

(4) The Debtors shall execute and deliver such other agreements and documents 

as the DIP Lender shall reasonably require in connection with the DIP Financing.  The DIP 

Financing shall become an obligation of the Debtors concurrently with their receipt of 

funding pursuant to the DIP Agreement.  The DIP Loan shall be secured by duly perfected 
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DIP Liens and DIP Security Interests (as defined in paragraph 9 below) in favor of the DIP 

Lender in the Collateral.  The DIP Lender is willing to advance the DIP Financing upon 

the terms and conditions set forth herein and in the DIP Agreement.    

(5) The DIP Financing balance shall bear interest at the rate of twelve percent 

(12%) per annum on an actual/360 day basis and be payable in arrears (the “Interest Rate”) 

as set forth in the DIP Agreement.  The interest payments shall be paid on the first business 

day of each calendar month (the “Interest Payments”).  The DIP Lender shall credit the 

Interest Payments each month from an interest payment reserve which shall be a segregated 

funding account established for the sole benefit of DIP Lender to fund the Interest 

Payments (the “Interest Payment Reserve”).  

(6) The limit for the DIP Financing shall be up to Four Million Dollars 

($4,000,000.00), inclusive of the Interim DIP Draw. 

(7) The “DIP Obligations” shall include all indebtedness, liabilities, 

obligations, covenants and duties now or at any time or times hereafter owing by the 

Debtors to DIP Lender pursuant to or in connection with the DIP Agreement, this Interim 

Order and any Final Order, or any other DIP Loan Document including all principal, 

interest, fees (including, but not limited to, the Origination Fee, any Extension Fee, the 

Underwriting Fee, and the Exit Fee), indemnification, and reimbursement payments, costs, 

and expenses (including all reasonable fees and expenses of counsel to DIP Lender). 

(8) The DIP Lender shall be entitled to conduct periodic field exams upon      

reasonable notice to the Debtors. 
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(9) The Debtors’ obligation to repay the DIP Obligations shall be secured by a 

security interest in, and lien upon, all of the Debtors’ Collateral (the “DIP Liens and DIP 

Security Interests”).  The DIP Obligations and DIP Liens and DIP Security Interests shall 

be an allowed first priority secured claim, under Bankruptcy Code § 364(d), fully payable 

before any other secured claim, and a superpriority claim under Bankruptcy Code § 364(c) 

(the “DIP Superpriority Claim”), prior to and superior in right of payment of any other 

claim against the Debtors or their estates, heretofore or hereafter arising or incurred in this 

case or any succeeding or superseding case under the Bankruptcy Code.  

(10) Each of the terms and conditions of the DIP Financing contained in the DIP 

Agreement are incorporated herein by this reference, except, to the extent the Interim Order 

differs from the DIP Agreement, the Interim Order shall control. 

(11) The DIP Liens and DIP Security Interests shall be deemed effective, valid, 

and perfected as of the date of the entry of the Interim Order, without the necessity of the 

giving of any notice, the filing of any documents or other instruments or the taking of any 

action otherwise required to be given, filed or taken under applicable non-bankruptcy law 

for the perfection of security interests or mortgages, with such validity and perfection being 

binding upon any subsequently appointed trustee, either in this Chapter 11 case or a case 

under any other chapter of the Bankruptcy Code, and on any and all other creditors of the 

Debtors who have or may hereafter extend credit to the Debtors, or file a claim of any 

nature whatsoever, in this Chapter 11 case or any superseding bankruptcy case of the 

Debtors. If the DIP Lender shall, in its sole discretion, choose to file such financing 
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statements and otherwise confirm perfection of such security interests and liens, all such 

financing statements or similar instruments shall be deemed to have been filed or recorded 

at the time and on the date of entry of the Interim Order and the automatic stay of 11 U.S.C. 

§ 362 shall be deemed modified to permit any and all such filings without further order of 

the Court. 

(12) The priority of the DIP Liens and DIP Security Interests and the DIP 

Superpriority Claim granted under the Interim Order shall not be “primed” pursuant to 11 

U.S.C. § 364(d), nor shall any of the DIP Lender’s rights under the Interim Order be 

modified or affected by any plan of reorganization confirmed in this Chapter 11 case 

without the express written consent of the DIP Lender. 

(13) Subject to the Carve-Out, no indebtedness or obligation of the Debtors of any 

kind or nature whatsoever (other than future obligations to the DIP Lender) shall be 

repayable or secured on a parity with, or in any manner be prior to the DIP Obligations. 

Moreover, any security interests or liens upon any of the Debtors’ assets which, after taking 

into account the provisions of this Interim Order, may be avoided by the Debtors or any 

subsequently appointed trustee and which are preserved by the estate shall be junior and 

subordinate to the DIP Liens and DIP Security Interests. 

(14) In the event the Debtors default under the terms of the DIP Agreement or this 

Interim Order and Debtors fail to cure such default within five (5) business days from the 

date of written notice of the default pursuant to the terms of the DIP Agreement,  and if the 

Debtors fail to do so, the DIP Lender may file a notice of default on the dockets of the 
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Chapter 11 Cases (the “Default Declaration”).  If Debtors fail to respond to the Default 

Declaration within three (3) business days, the automatic stay provisions in § 362 of the 

Bankruptcy Code shall be vacated and modified as set forth in the DIP Agreement and this 

Interim Order.  The Debtors are further deemed to waive all rights to notice and hearing of 

any kind prior to the exercise by the DIP Lender of its rights to repossess the Collateral or 

to replevy, attach or levy upon such Collateral without prior notice or hearing.  The rights, 

remedies, powers and privileges conferred upon the DIP Lender pursuant to this Interim 

Order shall be in addition to and cumulative with those contained in the DIP Lender in the 

DIP Agreement, the DIP Loan Documents or created under applicable law. 

J. The Debtors have made diligent inquiry to find other sources of funding to support 

Debtors’ post-petition financial needs. The Debtors believe that the terms and conditions of the 

proposed borrowing from the DIP Lender, as laid out in the DIP Agreement, as modified herein, 

are fair and reasonable, were negotiated by the parties in good faith, and are the best available 

terms to the Debtors under the present market conditions and financial circumstances of the 

Debtors.  The Debtors are unable to obtain unsecured credit or credit that is not secured by a senior 

lien on the Collateral as described herein. The proposed Interim Draw, upon the terms and 

conditions set forth in the DIP Agreement and this Interim Order, is essential and necessary for 

the preservation and maintenance of the Debtors’ estates 

K. It is in the best interests of the Debtors, their estates and their creditors that Debtors 

be given the authority to consummate, and that this Court approve and order the consummation by 

Debtors, of the Interim Draw, and to execute and deliver any and all other documents and 
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instruments reasonably requested by the DIP Lender to execute, effectuate, carry out, or 

consummate the terms and conditions of the Interim Draw as set forth in the DIP Agreement and 

this Interim Order. 

L. The DIP Lender is acting in good faith in offering to provide the DIP Facility to 

Debtors on the terms described herein and in the DIP Agreement. 

M. Without prejudice to the rights of the Committee and other parties in interest to 

bring any Claims and Defenses during the Challenge Period (each as defined below), the Debtors 

admit, stipulate, acknowledge, and agree (and this Paragraph C hereof shall be referred to herein 

collectively as the “Debtors’ Stipulations”) as follows: 

a. Prepetition Obligations.  As of the Petition Date, all of the Debtors were 

unconditionally indebted and liable to the Prepetition Lender (as defined herein), without 

defense, counterclaim or offset of any kind, for the following: all debts, liabilities and 

obligations of every kind and nature owed by the Debtors under the Prepetition Loan 

Documents (as defined herein), including, without limitation pursuant to that certain (i) 

Loan Agreement, dated as of March 29, 2024, related to a term loan (the “Prepetition 

Term Loan”) in the original principal amount of $20,000,0000 (as has been or may be 

further amended, restated, supplemented or otherwise modified from time to time, the 

“Prepetition Term Loan Agreement” and the promissory note issued by the Debtors to 

the Prepetition Lender in connection therewith, the “Prepetition Term Loan Note”), plus 

accrued and unpaid interest, fees (including any prepayment fees), expenses, penalties, 

premiums and other obligations incurred in connection therewith, in each case in 

Case 25-58764-sms    Doc 15-1    Filed 08/05/25    Entered 08/05/25 11:32:33    Desc 
Exhibit A - proposed Interim Order    Page 13 of 69



 
 

14 
 

accordance with the terms of the Prepetition Loan Documents, and (ii) Loan Agreement, 

dated as of March 29, 2024, relating to a revolving credit facility (the “Prepetition 

Revolving Loan” and together with the Prepetition Term Loan, collectively, the 

“Prepetition Loans”) in the maximum principal amount of $7,000,000.00 (as has been or 

may be further amended, restated, supplemented or otherwise modified from time to time, 

the “Prepetition RLOC Loan Agreement”, and the promissory note issued by the Debtors 

to the Prepetition Lender in connection therewith, the “Prepetition Revolving Loan 

Note”, and together with the Prepetition Term Loan Agreement, the Prepetition Term Loan 

Note, the Prepetition RLOC Loan Agreement, and the other prepetition agreements and 

instruments entered into and executed in connection therewith, collectively, the 

“Prepetition Loan Documents”), plus accrued and unpaid interest, fees (including any 

prepayment fees), expenses, penalties, premiums and other obligations incurred in 

connection therewith, in each case in accordance with the terms of the Prepetition Loan 

Documents, among the Debtors, as borrowers, the Guarantors4 (the Debtors, together with 

the Guarantors, the “Prepetition Loan Parties”), and AHF IC, LLC in its capacity as 

successor-by-assignment to Northwest Bank (the “Prepetition Lender”).  All liabilities 

and other obligations of the Debtors arising under the Prepetition Loan Documents and 

applicable law and all other “Obligations” (as defined in the Prepetition Loan Documents) 

shall collectively be referred to herein as the “Prepetition Obligations”, and are secured 

 
4 In connection with borrowing the Prepetition Loans, Ming Chen and Zhu Chen, who together own 100% of the 
equity of Wellmade Floor Coverings International, Inc., executed personal guaranties in favor of the Prepetition 
Lender. 
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by first priority security interests in and liens on (the “Prepetition Liens”) substantially all 

of the assets of the Prepetition Loan Parties, including Cash Collateral (as defined herein) 

(the “Prepetition Collateral”).5 

b. Non-avoidable Liens.  The Prepetition Liens are valid, binding, perfected, 

non-avoidable, and enforceable liens on and security interests in the Prepetition Collateral, 

subject in each case, prior to giving effect to this Interim Order, to those other liens 

explicitly permitted by the applicable Prepetition Loan Documents (in each case, only to 

the extent such permitted exceptions were valid, properly perfected, non-avoidable liens 

senior in priority to the respective liens and security interests of the Prepetition Lender on 

the Petition Date) (the “Permitted Priority Liens”), if any. 

c. Collateral. For purposes of this Interim Order, the term “Cash Collateral” 

shall mean and include all “cash collateral” as defined in section 363 of the Bankruptcy 

Code in which the Prepetition Lender has a perfected lien, security interest or other interest, 

in each case whether existing on the Petition Date, arising pursuant to this Interim Order, 

or otherwise.  The Debtors stipulate that any and all of the Debtors’ cash, cash equivalents, 

negotiable instruments, investment property, securities, and any amounts generated from 

the use, sale, lease or other disposition of the Prepetition Collateral, in each case wherever 

located, constitute Cash Collateral and Prepetition Collateral of the Prepetition Lender. 

 
5 The Prepetition Lender and the Borrowers are in the process of reconciling the outstanding amount of the 
Prepetition Obligations as of the Petition Date.  The Debtors reserve all rights on the amount of the Prepetition 
Obligations. 
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d. No other Liens. To the Debtors’ knowledge, as of the Petition Date, there 

were no other perfected liens on or security interests in the Prepetition Collateral except 

for the Prepetition Liens. 

N. The continued use of Cash Collateral has been negotiated in good faith and at arms’ 

length among the Debtors, the Prepetition Lender, the DIP Lender, and, therefore, the use of the 

Cash Collateral by the Debtors in accordance with the terms of this Interim Order shall be deemed 

to have been extended, issued, or made in “good faith.” 

O. In addition to the terms of the DIP Facility, the Debtors have an immediate and 

critical need to use Cash Collateral to continue the Debtors’ ordinary course business operations 

and to maintain the value of the bankruptcy estates until the Final Hearing.  Based on the record 

presented to the Court at the Interim Hearing, the terms of use of the DIP Facility and Cash 

Collateral are fair and reasonable and reflect the Debtors’ exercise of prudent business judgment 

consistent with their fiduciary duties. The Prepetition Lender shall consent to the Debtors entering 

into the DIP Agreement and using Cash Collateral on the terms and conditions provided for herein, 

including the granting of the Adequate Protection Liens and Adequate Protection Superpriority 

Claims (as defined herein).  For the interim period only, the adequate protection provided herein 

to the Prepetition Lender, as applicable, and other benefits and privileges contained herein are 

consistent with and authorized by the Bankruptcy Code and are necessary to obtain the consent or 

non-objection of such parties. 

P. Notice of the Motion and interim hearing was properly given by Debtors to (i) the 

Office of the United States Trustee for the Northern District of Georgia (the “U.S. Trustee”), 
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(ii) those entities or individuals included on the Debtors’ list of 30 largest unsecured creditors on 

a consolidated basis and (iii) counsel to the Prepetition Lender.  The notice and opportunity to 

object given by Debtors’ emergency motion for a hearing before this Court on the Motion was 

appropriate, adequate, and satisfactory in the particular circumstances of this case. 

Q. For the reasons stated above, the Debtors have requested immediate entry of this 

Interim Order pursuant to Bankruptcy Rules 4001(b)(2), 4001(c)(2), and the Local Rules.  Absent 

granting the relief set forth in this Interim Order, the Debtors’ estates and their ability to 

successfully sell their assets or otherwise preserve the enterprise value of the Debtors’ estates will 

be immediately and irreparably harmed.  Authorization of the use of the Cash Collateral in 

accordance with this Interim Order is therefore in the best interests of the Debtors’ estates. 

R. The Debtors have prepared and delivered to the Prepetition Lender and DIP Lender 

a proposed budget (such initial budget, the “Initial Budget”) for the period set forth therein (the 

“Interim Budget Period”), a copy of which is attached hereto as Exhibit “2”.  The Initial Budget 

reflects the Debtors’ anticipated net cash flow and anticipated disbursements on a weekly basis for 

the period from the Petition Date through and including November 3, 2025.  The Initial Budget is 

reasonable under the facts and circumstances. 

NOW, THEREFORE, based upon the foregoing findings of fact, it is hereby 

ORDERED, ADJUDGED AND DECREED: 

1. The notice provided of the emergency relief sought in the Motion is adequate to 

comply with the requirements of the Bankruptcy Code, the Bankruptcy Rules, and the Local 

Bankruptcy Rules.  The Debtors are granted the relief sought in the Motion and are authorized to 
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incur the Interim DIP Financing from the DIP Lender upon the terms and conditions set forth in 

the DIP Agreement and this Order. 

2. The Debtors are expressly authorized to execute, deliver, perform and consummate 

all the terms and conditions set forth in the DIP Agreements and this Interim Order, and any and 

all other documents and instruments reasonably requested by the DIP Lender to execute, 

effectuate, carry out, or consummate the terms and conditions of the Interim DIP Financing and 

this Interim Order. 

3. The DIP Lender’s security interest and lien upon the Collateral are granted pursuant 

to 11 U.S.C. § 364(d), and, subject to the Carve-Out, shall be a first priority secured claim, and a 

valid and perfected security interest in and lien upon the Collateral, in the amount of the Interim 

DIP Financing.  Payment of the Interim DIP Financing shall be secured by a valid and perfected 

security interest in and lien in and upon all of the Collateral with priority over any other existing 

or future lien, security interest or encumbrance upon such property and assets.   Any security 

interests or liens upon the Debtors’ assets which are avoided by the Debtors or any subsequently 

appointed trustee and which are preserved by the estates shall be junior and subordinate to the 

security interest and lien in favor of the DIP Lender hereunder. 

4. The payment of the Interim DIP Financing and any claim asserted by the DIP 

Lender in this case for the repayment of the Interim DIP Financing, subject to the Carve-Out, shall 

be granted superpriority status pursuant to 11 U.S.C. § 364(c) and shall be prior and superior in 

right of payment to any other claim made or asserted against the Debtors and their estates, 
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heretofore or hereafter arising or incurred in this case or any succeeding or superseding case under 

the Bankruptcy Code. 

5. Subject to the Carve-Out, no indebtedness or obligation of the Debtors of any kind 

or nature whatsoever shall be repayable or secured on parity with, or in any manner be senior to, 

the Interim DIP Financing. 

6. The security interests and liens in, on and to the Collateral granted by the Debtors 

to the DIP Lender pursuant to the DIP Agreement and this Interim Order shall be, and hereby are, 

deemed effective, valid, and perfected as of the date of the closing of the Interim DIP Financing, 

without the necessity of the giving of any notice, the filing of any documents or other instruments 

or the taking of any action otherwise required to be given, filed or taken under applicable non-

bankruptcy law for the perfection of security interests or mortgages, with such validity and 

perfection being binding upon any subsequently appointed trustee, either in this Chapter 11 case 

or a case under any other chapter of the Bankruptcy Code, and on any and all other creditors of the 

Debtors who have or may hereafter extend credit to the Debtors, or file a claim of any nature 

whatsoever, in this Chapter 11 case or any superseding bankruptcy cases of the Debtors.  If the 

DIP Lender, in its sole discretion, choose to file such financing statements and otherwise confirm 

perfection of such security interests and liens, all such financing statements or similar instruments 

shall be deemed to have been filed or recorded at the time and on the date of entry of this Order 

and the automatic stay of 11 U.S.C. § 362 shall be deemed modified to permit any and all such 

filings without further order of the Court.  Without limiting the foregoing, the Prepetition Lender, 

in its discretion, may file a photocopy of this Interim Order as a financing statement with any 
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recording officer designated to file financing statements or with any registry of deeds or similar 

office in any jurisdiction in which any Debtor has real or personal property, and in such event, the 

subject filing or recording officer shall be authorized to file or record such copy of this Interim 

Order. 

7. If the Chapter 11 Cases are dismissed or converted, neither the entry of an interim 

or final order in the Bankruptcy Case approving the DIP Agreement nor the dismissal or 

conversion of the Chapter 11 Cases shall affect the rights or remedies of the DIP Lender under the 

DIP Agreement or this Interim Order. All rights and remedies under the DIP Agreement and this 

Interim Order shall remain in full force and effect as if the Chapter 11 Cases had not been dismissed 

or converted. Until payment in full of the DIP Loan, it shall constitute an event of default under 

the DIP Agreement if the Debtors seek, or if there is entered, any order dismissing the Chapter 11 

Cases.  If an order dismissing the Chapter 11 Cases is entered, (i) such order shall provide that 

subject to the rights of the superpriority lien of the DIP Lender, the DIP Loan Documents and DIP 

Facility shall continue in full force and effect and shall maintain its priority as provided in this 

Interim Order or and final order until payment in full of all the obligations due and owing the DIP 

Lender under the DIP Agreement; (ii) all superpriority liens of the DIP Lender shall remain binding 

on all parties in interest and rights granted to the DIP Lender under the DIP Agreement and this 

Interim Order and any Final Order and in any Interim Order or Final Order shall not be affected, 

and (iii) the Bankruptcy Court shall retain jurisdiction, notwithstanding such dismissal, for the 

purposes of enforcing the claims, liens and security interests under the DIP Agreement and in any 

Interim Order or Final Order.  
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8. Subject to the terms and conditions contained in this Paragraph 8, each of the DIP 

Liens and DIP Security Interests, the superpriority claims, the Prepetition Liens and Security 

Interests, and the Adequate Protection Liens and Adequate Protection Superpriority Claims shall 

be subject and subordinate to payment of the Carve-Out (as defined below): 

a. Carve-Out. For purposes of this Interim Order, “Carve-Out” means (i) all 

unpaid fees required to be paid in these Chapter 11 Cases to the clerk of the Court 

(including any noticing agent appointed by the Court) and to the U.S. Trustee under 28 

U.S.C. § 1930(a); (ii) all reasonable fees and expenses up to $10,000 incurred by a chapter 

7 trustee and payable under section 726(b) of the Bankruptcy Code, and (iii) the unpaid 

fees, costs, and disbursements of professionals retained by the Debtors in these Chapter 11 

Cases and the Debtors’ ordinary course professionals to the extent set forth in the Interim 

Budget.]   

b. In the event the Debtors default under the terms of the DIP Agreement, this 

Interim Order, or any Final Order and fail to cure such default as prescribed in the DIP 

Agreement, specifically failing to respond to any notice of default filed on the dockets of 

the Chapter 11 Cases, the automatic stay provisions in § 362 of the Bankruptcy Code shall 

be vacated and modified as set forth in the DIP Agreement.  The Debtors are further 

deemed to waive all rights to notice and hearing of any kind prior to the exercise by the 

DIP Lender of its rights to repossess the Collateral or to replevy, attach or levy upon such 

Collateral without prior notice or hearing.  The rights, remedies, powers and privileges 

conferred upon the DIP Lender pursuant to this Interim Order shall be in addition to and 
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cumulative with those contained in the DIP Lender in the DIP Agreement, the DIP Loan 

Documents or created under applicable law. 

9. Subject to the terms hereof and in accordance with the Initial Budget, the Debtors 

are hereby authorized to use Cash Collateral for the Interim Budget Period as set forth in the Initial 

Budget.  In accordance with Bankruptcy Rule 4001(b)(2), the Debtors are authorized to use Cash 

Collateral pursuant to this Interim Order and the Initial Budget prior to entry of the Final Order, to 

avoid immediate and irreparable harm to the estates pending a Final Hearing on the Motion. 

10. The Debtors are only authorized to use Cash Collateral during the Interim Budget 

Period in a manner consistent with the Initial Budget; provided that, disbursements may occur 

earlier or later than the dates forecasted in the Initial Budget so long as such disbursements occur 

during the Interim Budget Period.  Cash Collateral shall be only used for the purposes permitted 

under the Initial Budget, including (i) to provide working capital needs of the Debtors and for 

general corporate purposes of the Debtors; and (ii) to make the payments or fund amounts 

otherwise permitted in this Interim Order and the Initial Budget. Notwithstanding the foregoing, 

disbursements by the Debtors for “Total Operating Disbursements” on an aggregate basis during 

the Interim Budget Period may not exceed the amounts specified in the Initial Budget by more 

than fifteen percent (15%). 

11. The Prepetition Lender is entitled, pursuant to sections 361, 362(d), and 363(e) of 

the Bankruptcy Code, to adequate protection of its interests in the Prepetition Collateral (including, 

without limitation, the Cash Collateral) on which the Prepetition Lender holds perfected security 

interests as of the Petition Date in an amount equal to the aggregate postpetition diminution in 
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value of the Prepetition Collateral, including any Cash Collateral, from and after the Petition Date 

(such diminution in value, the “Diminution in Value”), including, without limitation, to the extent 

such diminution results from the sale, lease or use by the Debtors (or other decline in value) of the 

Prepetition Collateral, the subordination of the Prepetition Liens to the Carve-Out, or the 

imposition of the automatic stay pursuant to section 362 of the Bankruptcy Code (such adequate 

protection, as set forth in the paragraphs below, the “Adequate Protection Obligations”). As 

adequate protection, the Prepetition Lender is hereby granted the following: 

a. Superpriority Claim.  The Adequate Protection Obligations due to the 
Prepetition Lender shall constitute allowed joint and several superpriority 
claims against each of the Debtors as provided in Bankruptcy Code section 
507(b) (collectively, the “Adequate Protection Superpriority Claims”), 
with priority over any and all administrative expenses and all other claims 
against the Debtors, now existing or hereafter arising, of any kind 
whatsoever, including, without limitation, all other administrative expenses 
of the kind specified in Bankruptcy Code sections 503(b) and 507(b), and 
over any and all other administrative expenses or other claims arising under 
any other provision of the Bankruptcy Code, including, without limitation, 
Bankruptcy Code sections 105, 326, 327, 328, 330, 331, 365, 503, 506, 
507(a), 507(b), 546, 552, 726, 1113 or 1114, whether or not such expenses 
or claims may become secured by a judgment lien or other nonconsensual 
lien, levy or attachment, subject and subordinate only to the Carve-Out and 
the DIP Liens and DIP Security Interests and the claims granted to the DIP 
Lender hereunder; 
 

b. Adequate Protection Liens.  Subject to the Carve-Out and the DIP Liens 
and DIP Security Interests, as security for the Adequate Protection 
Obligations, effective as of the Petition Date and perfected without the 
necessity of the execution by the Debtors (or recordation or other filing) of 
security agreements, control agreements, pledge agreements, financing 
statements, mortgages or other similar documents, or the possession, control 
or further act by the Prepetition Lender of or with respect to any Postpetition 
Collateral (as defined below), the following security interests and liens are 
hereby granted to the Prepetition Lender (all such liens and security 
interests, the “Adequate Protection Liens”): 
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i. Subject to the Carve-Out and the DIP Liens and DIP Security 
Interests, pursuant to Bankruptcy Code sections 361(2) and 
363(c)(2), a valid, binding, continuing, enforceable, fully-perfected, 
non-avoidable additional and replacement first priority lien on, and 
security interest in, all property (including any previously 
unencumbered property), whether now owned or hereafter acquired 
or existing and wherever located, of each Debtor and each Debtor’s 
“estate” (as created pursuant to Bankruptcy Code section 541(a)), of 
any kind or nature whatsoever, real or personal, tangible or 
intangible, and now existing or hereafter acquired or created, 
including, without limitation, all cash, accounts, inventory, goods, 
contract rights, mineral rights, instruments, documents, chattel 
paper, patents, trademarks, copyrights, and licenses therefor, 
accounts receivable, receivables and receivables records, general 
intangibles, payment intangibles, tax or other refunds, insurance 
proceeds, letters of credit, any owned real estate, real property 
leaseholds, fixtures, deposit accounts, commercial tort claims, 
securities accounts, instruments, investment property, letter-of-
credit rights, supporting obligations, machinery and equipment, real 
property leases (and proceeds from the disposition thereof), other 
equity or ownership interests held by a Debtor, including equity 
interests in subsidiaries and non-wholly-owned subsidiaries, money, 
investment property, Cash Collateral, and all cash and non-cash 
proceeds, rents, products, substitutions, accessions, and profits of 
any of the collateral described above, documents, vehicles, 
intellectual property, securities, partnership or membership interests 
in limited liability companies and capital stock, including, without 
limitation, the products, proceeds and supporting obligations 
thereof, whether in existence on the Petition Date or thereafter 
created, acquired, or arising and wherever located (all such property 
(including the Junior Collateral as defined herein), other than the 
Prepetition Collateral in existence immediately prior to the Petition 
Date, being collectively referred to as, the “Postpetition 
Collateral” and collectively with the Prepetition Collateral, the 
“Collateral”), which liens and security interests shall be senior to 
any and all other liens and security interests other than the DIP Liens 
and DIP Security Interests, Carve-Out, and the Permitted Priority 
Liens, if any (the “Approved Liens”). 
 

ii. Subject to the DIP Liens and DIP Security Interests and the 
Carve-Out, pursuant to Bankruptcy Code sections 361(2) and 
363(c)(2), a valid, binding, continuing, enforceable, fully-perfected 
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non-avoidable junior priority replacement lien on, and security 
interest in, all property, whether now owned or hereafter acquired or 
existing and wherever located, of each Debtor and each Debtor’s 
“estate” (as created pursuant to Bankruptcy Code section 541(a)), 
property of any kind or nature whatsoever, real or personal, tangible 
or intangible, and now existing or hereafter acquired or created, 
including, without limitation, all cash, accounts, inventory, goods, 
contract rights, mineral rights, instruments, documents, chattel 
paper, patents, trademarks, copyrights, and licenses therefor, 
accounts receivable, receivables and receivables records, general 
intangibles, payment intangibles, tax or other refunds, insurance 
proceeds, letters of credit, contracts, owned real estate, real property 
leaseholds, fixtures, deposit accounts, commercial tort claims, 
securities accounts, instruments, investment property, letter-of-
credit rights, supporting obligations, machinery and equipment, real 
property, leases (and proceeds from the disposition thereof), other 
equity or ownership interests held by a Debtor, including equity 
interests in subsidiaries and non-wholly-owned subsidiaries, money, 
investment property, Cash Collateral, and all cash and non-cash 
proceeds, rents, products, substitutions, accessions, and profits of 
any of the collateral described above, documents, vehicles, 
intellectual property, securities, partnership or membership interests 
in limited liability companies and capital stock, including, without 
limitation, the products, proceeds and supporting obligations 
thereof, whether now existing or hereafter acquired, that is subject 
only to (x) the DIP Liens and DIP Security Interests, (y) the 
Permitted Priority Liens, or (z) valid and non-avoidable liens in 
existence immediately prior to the Petition Date that are perfected 
after the Petition Date to the extent permitted by Bankruptcy Code 
section 546(b), which valid, perfected and unavoidable liens are 
senior in priority to the security interests and liens in favor of the 
Prepetition Lender (the “Junior Collateral”). 
 

iii. Other than with respect to the DIP Liens and DIP Security Interests 
and the Carve-Out, the Adequate Protection Liens shall not be (1) 
subject or subordinate to, or pari passu with, (a) any lien or security 
interest that is avoided and preserved for the benefit of the Debtors 
and their estates under Bankruptcy Code section 551 or (b) any lien 
or security interest arising on or after the Petition Date, subject to 
the Carve-Out, or (2) except as otherwise set forth herein, 
subordinated to or made pari passu with any other lien, claim or 
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security interest under Bankruptcy Code sections 363 or 364 or 
otherwise. 

 
c. Subject to the terms and conditions contained in this paragraph, the 

prepetition security interests and liens of the Prepetition Lender, the 
Adequate Protection Liens and the Adequate Protection Superpriority 
Claims shall be subject and subordinate to the Carve-Out and the DIP Liens 
and DIP Security Interests and DIP Superpriority Claim.  

 
12. As additional adequate protection: 

a. Without limiting any rights of the Prepetition Lender under section 506(b) 

of the Bankruptcy Code, which rights are hereby preserved, and in consideration, and as a 

requirement for obtaining the consent of the Prepetition Lender to entry of this Interim 

Order and the Debtors’ consensual use of Cash Collateral as provided herein, the Debtors 

shall promptly pay or reimburse, in full in cash, regular interest payments on the Prepetition 

Obligations in accordance with the Prepetition Loan Documents, which shall continue to 

accrue at the default rate(s) set forth therein, whether or not budgeted in the Initial Budget, 

and without further notice, motion, or application to, order of, or hearing before, this Court, 

it being understood that all such interest shall be included as Adequate Protection 

Obligations owed by the Debtors to the Prepetition Lender.  Nothing herein shall be 

deemed a waiver of any claim by the Prepetition Lender for reimbursement of any 

prepetition or postpetition fees, expenses, or other amounts payable under the Prepetition 

Loan Documents, which claims are hereby preserved. 

b. The Prepetition Lender shall have the right to credit bid (x) up to the full 

amount of the Prepetition Obligations (including, without limitation, all accrued and unpaid 

interest, fees (including reasonable attorneys’ fees), and expenses) under the Prepetition 
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Loan Documents and (y) the Adequate Protection Superpriority Claims and any unpaid 

amounts due and owing under paragraph 6(a) hereof, as applicable, in the sale of any of 

the Collateral, including, without limitation, pursuant to (i) Bankruptcy Code section 363, 

(ii) a plan of reorganization or a plan of liquidation under Bankruptcy Code section 1129, 

or (iii) a sale or disposition by a chapter 7 trustee for any Debtor under Bankruptcy Code 

section 725. 

13. This Interim Order shall be sufficient and conclusive evidence of the validity, 

enforceability, perfection, priority and non-avoidability of the Adequate Protection Liens granted 

to the Prepetition Lender hereunder without the necessity of (a) filing or recording any financing 

statement, deed of trust, mortgage, control agreement, or other instrument or document which may 

otherwise be required under the law of any jurisdiction or (b) taking any other action to validate 

or perfect these liens or to entitle the liens with the priorities granted herein.  Notwithstanding the 

foregoing, the Prepetition Lender may, in its sole discretion, enter into and file, as applicable, 

financing statements, mortgages, security agreements, notices of liens, and other similar 

instruments, agreements, or documents, and is hereby granted relief from the automatic stay of 

section 362 of the Bankruptcy Code in order to do so, and all such financing statements, mortgages, 

security agreements, notices, and other agreements or documents shall be deemed to have been 

filed or recorded as of the date of entry of this Interim Order.  The applicable Debtors are 

authorized to execute and deliver to the Prepetition Lender all such financing statements, 

mortgages, notices, and other documents as the Prepetition Lender may reasonably request to 

evidence and confirm the contemplated priority of the liens granted pursuant hereto.  Without 
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limiting the foregoing, the Prepetition Lender, in its discretion, may file a photocopy of this Interim 

Order as a financing statement with any recording officer designated to file financing statements 

or with any registry of deeds or similar office in any jurisdiction in which any Debtor has real or 

personal property, and in such event, the subject filing or recording officer shall be authorized to 

file or record such copy of this Interim Order. 

14. This Interim Order is without prejudice to, and does not constitute a waiver of, 

expressly or implicitly, the rights of the Prepetition Lender to request additional forms of adequate 

protection at any time or any party-in-interest’s right to object thereto. 

15. The Debtors’ rights to use Cash Collateral shall automatically terminate (the date 

of such termination, the “Termination Date”), without further notice or court proceeding, on the 

earliest to occur of (i) one business day after the Final Hearing Date (or, if consented to in writing 

by the Prepetition Lender acting in its sole discretion, such later date), if the Final Order (provided 

that such Final Order has not been reversed, vacated, stayed, unless such stay has been vacated, or 

appealed, unless such appeal has been dismissed or otherwise finally resolved and affirms entry of 

the Final Order), which Final Order shall be consistent with this Interim Order or otherwise 

acceptable to the Prepetition Lender, in its sole discretion, has not been entered by this Court on 

or before such date; or (ii) November 2, 2025 (or, if consented to in writing by the Prepetition 

Lender acting in its sole discretion, such later date); or (iii) the occurrence of any events set forth 

in this paragraph 15(a) through (h) below, unless waived by the Prepetition Lender, in its sole 

discretion) (each of the following events, a “Termination Event” and collectively, the 

“Termination Events”): 
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a. on or before August 9, 2025, the Debtors shall not have filed a motion 

seeking entry of an order (the “Bidding Procedures Order”), in form and substance 

reasonably satisfactory to the Prepetition Lender, approving a sale process for all or 

substantially all of the Debtors’ assets; 

b. on or before the date that is August 29, 2025, the Bidding Procedures Order 

shall not have been approved by order of the Court, in form and substance reasonably 

acceptable to the Prepetition Lender and DIP Lender; 

c. on or before October 3, 2025, the Court shall not have entered a sale order 

approving one or more agreements for the sale of substantially all of the Debtors’ assets 

(the “Approved Sale(s)”), which order and agreement(s) shall be in form and substance 

reasonably acceptable to the Prepetition Lender and DIP Lender (and, at a minimum, shall 

provide for proceeds sufficient to repay the Prepetition Obligations and DIP Obligations 

plus any accrued fees and interest with respect to same in cash at the closing of the 

Approved Sale(s)); 

d. the Approved Sale(s) shall not have been consummated by November 2, 

2025; 

e. the Debtors’ failure to: (i) use the Collateral, including without limitation 

Cash Collateral, in a manner consistent with the Initial Budget, or (ii) comply with any 

other covenant or agreement specified in this Interim Order; in each case where such failure 

shall have continued unremedied for three (3) business days following receipt of written 

notice by the Debtors from the Prepetition Lender of such failure; 
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f. the date any provision of this Interim Order (or the Final Order, as 

applicable) shall for any reason cease to be valid and binding or any Debtor shall so assert 

in any pleading filed in any court; 

g. the date (i) any Chapter 11 Case shall be dismissed or converted to a case 

under chapter 7 of the Bankruptcy Code or any Debtor shall file a motion or other pleading 

seeking the dismissal or conversion of any Chapter 11 Case pursuant to Bankruptcy Code 

section 1112; or (ii) a trustee, responsible officer, or an examiner (other than a fee 

examiner) pursuant to Bankruptcy Code section 1104 is appointed or elected, as applicable, 

in any Chapter 11 Case, any Debtor applies for, consents to, or acquiesces in, any such 

appointment, or the Court shall have entered an order providing for such appointment, in 

each case without the prior written consent of the Prepetition Lender, in its sole discretion; 

or 

h. commencement of any action, including the filing of any pleading, by any 

Debtor against the Prepetition Lender with respect to any of the Prepetition Obligations or 

Prepetition Liens. 

16. Effect of Stipulations. 

a. The stipulations, releases and admissions contained in this Interim Order 

shall be binding upon the Debtors and any successor(s) thereto in all circumstances.  The 

stipulations, releases and admissions contained in this Interim Order, shall be binding upon 

all other parties in interest, including the Committee (if any) or any chapter 7 or chapter 11 

trustee appointed or elected for any of the Debtors (a “Trustee”), unless and to the extent 
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(a) the Committee (if any) or any other party in interest other than any Debtor (including 

any Trustee), in each case, after obtaining requisite standing, has duly filed an adversary 

proceeding challenging in whole or part the validity, enforceability, priority or extent of 

the Prepetition Obligations or the liens on the Prepetition Collateral securing the 

Prepetition Obligations held by or on behalf of the Prepetition Lender or otherwise 

asserting or prosecuting any Avoidance Actions, recharacterization, subordination, “lender 

liability”, or any other claims, counterclaims or causes of action, objections, contests or 

defenses (collectively, the “Claims and Defenses”) against the Prepetition Lender in 

connection with any matter related to the Prepetition Obligations, or the Prepetition 

Collateral or the Prepetition Liens by no later than the later of (i) in the case of any such 

adversary proceeding filed by the Committee, if any, or another party in interest with 

requisite standing, fifty (50) days after the Petition Date, and (ii) any such later date agreed 

to in writing by the Prepetition Lender, in its sole discretion (the time period established 

by the later of the foregoing clauses (i) and (ii), the “Challenge Period”), and (b) an order 

is entered by a court of competent jurisdiction and becomes final and non-appealable in 

favor of the plaintiff sustaining any such Claims and Defenses or other challenge or claim 

in any such duly filed adversary proceeding.  If no such adversary proceeding is timely 

filed prior to the expiration of the Challenge Period by the Committee or a party in interest, 

in any case which has been granted the appropriate standing, without further order of this 

Court: (x) the Prepetition Obligations shall constitute allowed claims, not subject to 

counterclaim, setoff, subordination, recharacterization, defense, avoidance, contest, attack, 
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objection, recoupment, reclassification, reduction, disallowance, recovery, disgorgement, 

attachment, “claim” (as defined in the Bankruptcy Code), impairment, subordination 

(whether equitable, contractual or otherwise) or other challenge of any kind pursuant to the 

Bankruptcy Code or applicable nonbankruptcy law, for all purposes in these Chapter 11 

Cases and any subsequent chapter 7 cases; and (y) the Prepetition Obligations, and the 

Prepetition Lender’s Prepetition Liens on the Prepetition Collateral shall not be subject to 

any other or further Claims and Defenses or other challenge and any party in interest shall 

be forever enjoined and barred from seeking to exercise the rights of the Debtors’ estates 

or taking any such action, including any successor thereto (including any estate 

representative or a Trustee, whether such Trustee is appointed or elected prior to or 

following the expiration of the Challenge Period).  If any such adversary proceeding is 

timely filed by a party in interest with appropriate standing prior to the expiration of the 

Challenge Period, the stipulations and admissions contained in this Interim Order shall 

nonetheless remain binding and preclusive (as provided in the second sentence of this 

paragraph) on any Committee and any other Person, including any Trustee, except as to 

any such findings and admissions that were expressly and successfully challenged in such 

adversary proceeding. 

b. Nothing in this Interim Order vests or confers standing on the Committee 

or any other person, entity, or party-in-interest to assert any claim on behalf of any Debtor 

or any estate of any Debtor, or relieves the Committee or any other person, entity, or party-

in-interest from any requirement under the Bankruptcy Code or otherwise to obtain 
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standing and authorization from this Court prior to asserting any claim on behalf of any 

Debtor or any estate of any Debtor. 

17. Subject to the entry of a Final Order, except to the extent of the Carve-Out, no costs 

or expenses of administration of the Chapter 11 Cases, which have been or may be incurred in any 

of the Chapter 11 Cases at any time shall be charged against or recovered from the Prepetition 

Lender or DIP Lender, any of the Prepetition Obligations or DIP Obligations, or the Collateral 

pursuant to Bankruptcy Code sections 105(a) or 506(c), or otherwise, without the prior written 

consent of either the Prepetition Lender or DIP Lender in each of their sole discretions, and no 

such consent shall be implied from any other action, inaction, or acquiescence by any of the 

Prepetition Lender or DIP Lender or any of their representatives.  

18. The provisions of this Interim Order, including all findings herein, shall be binding 

upon all parties in interest in these Chapter 11 Cases, including the DIP Lender, Prepetition Lender, 

any Committee, the Debtors and their respective successors and assigns (including any Trustee 

hereinafter appointed or elected for the estates of any of the Debtors, an examiner appointed 

pursuant to Bankruptcy Code section 1104, or any other fiduciary appointed as a legal 

representative of any of the Debtors or with respect to the property of the estate of any of the 

Debtors) as provided herein.  The protections afforded to the DIP Lender and the Prepetition 

Lender under this Interim Order and any actions taken pursuant thereto, shall survive the entry of 

an order dismissing any or all of the Chapter 11 Cases or converting any or all of the Chapter 11 

Cases into a case(s) under chapter 7 of the Bankruptcy Code, and the DIP Liens, Adequate 

Protection Liens and the Adequate Protection Superpriority Claims shall continue in the Chapter 
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11 Cases, in any such successor case(s) or after any such dismissal.  Except as otherwise provided 

herein, the DIP Liens, Adequate Protection Liens and the Adequate Protection Superpriority 

Claims shall maintain their priorities as provided in this Interim Order and the Final Order, and 

not be modified, altered or impaired in any way by any other financing, extension of credit, 

incurrence of indebtedness, or any conversion of any of the Chapter 11 Cases into a case(s) 

pursuant to chapter 7 of the Bankruptcy Code or dismissal of any of the Chapter 11 Cases, or by 

any other act or omission until the DIP Loan and the Prepetition Obligations are indefeasibly paid 

in full in cash. 

19. The automatic stay shall be modified or lifted to the extent necessary to allow the 

Prepetition Lender and DIP Lender to take any actions or to provide any notices to the Debtors, in 

each case, as contemplated by and in accordance with this Interim Order. 

20. Notwithstanding Bankruptcy Rules 4001(a)(3), 6004(h), 6006(d), 7062, or 9024 or 

any other Bankruptcy Rule, or Rule 62(a) of the Federal Rules of Civil Procedure, this Interim 

Order shall be immediately effective and enforceable upon its entry and there shall be no stay of 

execution of effectiveness of this Interim Order as provided in such Rules. This Interim Order shall 

constitute findings of fact and conclusions of law, and the Debtors are authorized to take all actions 

necessary or appropriate to carry out the relief granted in this Interim Order. To the extent that any 

finding of fact shall be determined to be a conclusion of law it shall be so deemed and vice versa. 

21. The terms of this Interim Order shall remain in full force and effect notwithstanding 

any subsequently entered order of this Court, including but not limited to any order entered in 
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connection with the Motion for further interim or final relief, unless explicitly modified by any 

subsequently entered order. 

22. The terms and conditions of this Interim Order shall be binding upon, and inure to 

the benefit of, the parties hereto, and their respective successors and assigns, including but not 

limited to any trustee appointed in this or any superseding bankruptcy case. 

23. In the event of any conflict in any of the terms or provisions of this Interim Order 

with any terms or provisions of the financing arrangements set forth in the DIP Agreement, the 

terms and provisions of this Interim Order shall prevail and be controlling as of the date of entry. 

24. The priority of the DIP Lender’s liens and security interests granted under this 

Interim Order shall not be “primed” pursuant to 11 U.S.C. § 364(d), nor shall any of the DIP 

Lender’s rights under this Interim Order be modified or affected by any plan of reorganization 

confirmed in this Chapter 11 case without the express written consent of the DIP Lender. 

25. The Court shall hold a Final Hearing on the Motion at ____ a.m. on ____________, 

2025 in Courtroom _______, United States Courthouse, United States Bankruptcy, 75 Ted 

Turner Drive, SW, Atlanta, Georgia 30303, which must be attended in person for presentation 

of evidence and testimony and otherwise may be attended in person or via the Court’s Virtual 

Hearing Room. You may join the Virtual Hearing Room through the “Dial-in and Virtual 

Bankruptcy Hearing Information” link at the top of the homepage of the Court’s website, 

www.ganb.uscourts.gov, or the link on the judge’s webpage, which can also be found on the 

Court’s website. Please also review the “Hearing Information” tab on the judge’s webpage for 

further information about the hearing. You should be prepared to appear at the hearing via video, 
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but you may leave your camera in the off position until the Court instructs otherwise. 

Unrepresented persons who do not have video capability may use the telephone dial-in information 

on the judge’s webpage. 

26. This Court shall have and retain exclusive jurisdiction over the subject matter of 

this Order to resolve any dispute in connection with the rights and duties specified herein as a 

“core proceeding” under 28 U.S.C. § 157(b)(2). 

###End of Order### 

 

 

 

Prepared and presented by: 

GREENBERG TRAURIG, LLP 
 
/s/ John D. Elrod  
John D. Elrod, GA Bar No. 246604  
Jake Evans, GA Bar No. 797018 
Allison J. McGregor, GA Bar No. 860865  
3333 Piedmont Road NE, Suite 2500  
Atlanta, GA 30305  
Telephone: 678-553-2259  
Facsimile: 678-553-2269  
Email: elrodj@gtlaw.com  
Jake.Evans@gtlaw.com  
Allison.McGregor@gtlaw.com  
 
Proposed Counsel for the Debtors in Possession  
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Wellmade Floor Coverings International, Inc.  
1 Wellmade Drive 

Cartersville, GA 30121 
 

Greenberg Traurig, LLP 
Terminus 200 

3333 Piedmont Road, NE, Suite 2500 
Atlanta, Georgia 30305 

Attn: John D. Elrod 
 

Kurtzman Carson Consultants LLC d/b/a Verita Global 
222 N. Pacific Coast Highway, 3rd Floor 

El Segundo, CA 90245 
Attn: Drake D. Foster 

 
Office of the United States Trustee 

362 Richard Russell Federal Building 
75 Ted Turner Drive, SW 

Atlanta, GA 30303 
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SENIOR SECURED DEBTOR-IN-POSSESSION LOAN AND SECURITY AGREEMENT 
 

This SENIOR SECURED DEBTOR-IN-POSSESSION LOAN AND SECURITY 
AGREEMENT (this “Agreement”) is dated as of August ___, 2025, and is between Wellmade Floor 
Coverings International, Inc. and Wellmade Industries MFR NA LLC and a debtor and debtor-in-
possession (collectively “Borrower” or “Debtor” or “Debtors”), and SummitBridge National Investments 
VIII LLC, a Delaware limited liability company (“DIP Lender”).  

W I T N E S S E T H: 

WHEREAS, on August 4, 2025 (the “Petition Date”), Borrower filed a voluntary petition for relief 
under Chapter 11 of Title 11 of the United States Code (“Bankruptcy Code”) in the United States 
Bankruptcy Court for the Northern District of Georgia (the “Bankruptcy Court”), Case Nos. 25-58764 and 
25-58760; 

WHEREAS, Borrower is continuing in the possession of its assets and in the management of its 
business as debtor-in-possession pursuant to Sections 1107(a) and 1108 of the Bankruptcy Code; 

WHEREAS, Borrower has requested DIP Lender to provide a senior secured multi draw term loan 
credit facility (the “DIP Facility”) to Borrower in an aggregate principal amount not to exceed $4,000,000 
for the purposes described herein; 

WHEREAS, to provide security for the repayment of the loan made available pursuant hereto and 
payment of the other obligations of Borrower hereunder, Borrower has agreed to provide DIP Lender with 
first-priority Liens (as defined below) on the DIP Collateral (as defined below); and 

WHEREAS, DIP Lender is willing to make the DIP Facility available only upon the terms and 
conditions set forth herein. 

NOW, THEREFORE, in consideration of the premises and the mutual covenants herein contained, 
Borrower and DIP Lender agree as follows: 

Definitions. The terms listed below shall be defined as follows: 

“Affiliate” shall mean, with respect to a specified Person, another Person that directly or 
indirectly Controls or is Controlled by or is under common Control with the Person specified.  

“Agreement” shall have the meaning set forth in the Preamble. 

“Approved Budget” shall have the meaning set forth in Section 7(a). 

“Authorized Officer” shall mean any executive officer of Borrower and any other officer 
or similar official thereof with significant responsibility for the administration of the obligations of 
Borrower in respect of this Agreement and the other DIP Loan Documents. 

“Bankruptcy Code” shall have the meaning set forth in the Recitals. 

“Bankruptcy Court” shall have the meaning set forth in the Recitals. 

“Borrower” shall have the meaning set forth in the Preamble. 
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“Budget” shall mean the Initial Approved Budget, as replaced from time to time by each 
subsequent Approved Budget as provided in Section 7(a). 

“Business Day” shall mean any day other than a Saturday, Sunday or legal holiday under 
the laws of the State of Georgia or any other day on which banking institutions located in the State of 
Georgia are authorized or required by law or other governmental action to close. 

“Carve-Out” shall have the meaning set forth in the DIP Orders. 

“Chapter 11 Case” shall mean, collectively, Case Nos. 25-58764 and 25-58760 currently 
pending before the Bankruptcy Court. 

“Closing Date” shall mean the first Business Day following the satisfaction of the 
conditions set forth in Section 4. 

“Code” shall mean the Internal Revenue Code of 1986. 

“Commitment” shall have the meaning set forth in Section 2(a). 

“Committee” shall mean the official committee of unsecured creditors in the Chapter 11 
Case appointed pursuant to Section 1102 of the Bankruptcy Code. 

“Committee Professionals” shall have the meaning set forth in the definition of the DIP 
Financing Order. 

“Control” shall mean the possession, directly or indirectly, of the power to direct or cause 
the direction of the management or policies, or the dismissal or appoint of the management, of a Person, 
whether through the ability to exercise voting power, by contract or otherwise. “Controlling” and 
“Controlled” have meanings correlative thereto.  

“Debtor Professionals” shall have the meaning set forth in the definition of the DIP 
Financing Order. 

“Default” shall mean any condition or event that, with the giving of notice or the lapse of 
time or both, would constitute an Event of Default. 

“Default Rate” shall mean a per annum variable interest rate equal to the Interest Rate plus 
5.00%. 

“DIP Bank Accounts” shall mean the debtor-in-possession bank accounts used by 
Borrower and either approved by the U.S. Trustee or authorized by an order of the Bankruptcy Court. 

“DIP Collateral” shall have the meaning set forth on Schedule I.  

“DIP Facility” shall have the meaning set forth in the Recitals. 

“DIP Financing Order” shall mean a Final Order of the Bankruptcy Court approving the 
DIP Facility and entered in the Chapter 11 Case, in form and substance satisfactory to DIP Lender in its 
sole discretion. 

“DIP Orders” shall mean, collectively, the Interim DIP Order and DIP Financing Order.  

Case 25-58764-sms    Doc 15-1    Filed 08/05/25    Entered 08/05/25 11:32:33    Desc 
Exhibit A - proposed Interim Order    Page 40 of 69



 
 
 

5 
 

“DIP Lender” shall have the meaning set forth in the Preamble. 

“DIP Liens” shall mean the Liens against the DIP Collateral authorized by the DIP 
Financing Order.  

“DIP Loan” shall have the meaning set forth in Section 2(a). 

“DIP Loan Documents” shall mean this Agreement, the DIP Financing Order, and all other 
agreements, guaranties, instruments, certificates and documents executed or delivered in connection with, 
as contemplated by or as support for this Agreement or any of the Obligations, whether by Borrower or any 
other Person. 

“Environmental Laws” shall mean any and all federal, national, supranational, state, 
provincial and local laws, statutes, ordinances, rules, regulations, permits, licenses, approvals, rules of 
common law and orders of courts or Governmental Authorities, relating to the protection of human health, 
occupational safety with respect to exposure to Hazardous Substances, or the environment, now or hereafter 
in effect, and in each case as amended from time to time, including requirements pertaining to the 
manufacture, processing, distribution, use, treatment, storage, disposal, transportation, handling, reporting, 
licensing, permitting, investigation or remediation of Hazardous Substances.  

“Event of Default” shall have the meaning set forth in Section 8. 

“Excluded Taxes” shall mean (a) Taxes imposed on or measured by net income (however 
denominated), franchise Taxes, and branch profits Taxes, in each case, imposed by the United States of 
America or the jurisdiction where DIP Lender’s principal office or lending office is located, (b) U.S. Federal 
withholding Taxes imposed on amounts payable hereunder pursuant to the Law in effect as of the date of 
this Agreement and (c) U.S. Federal withholding Taxes imposed pursuant to FATCA. 

“Exit Event” shall mean the earlier to occur of the (a) Maturity Date and (b) full repayment 
of the DIP Loan and all other Obligations (other than any contingent obligations for which no claim has 
been asserted) whether as a result of the acceleration of the DIP Loan or otherwise. 

“Exit Fee” shall mean a fee owed by Borrower to DIP Lender in an amount equal to two 
percent (2.0%) on the DIP Facility Amount payable upon the repayment in full of the DIP Facility 

“Expense Deposit” shall mean that certain $150,000 nonrefundable deposit paid to DIP 
Lender by Borrower for the purpose of having such deposit applied in a manner and priority acceptable to 
DIP Lender in its sole discretion to the reasonable transaction costs, fees and expenses incurred by DIP 
Lender in connection with the DIP Loan or the DIP Loan Documents, including reasonable legal fees, the 
Origination Fee, the Underwriting Fee, the Exit Fee, the Break-Up Fee, other fees, costs and expenses of 
DIP Lender, title searches, title policies and updates to third party reports. 

“Extraordinary Receipts” shall mean any cash received by Borrower not in the ordinary 
course of business, including (a) foreign, United States, state or local Tax refunds, (b) proceeds of insurance 
(other than to the extent such insurance proceeds are immediately payable to a Person that is not Borrower 
or is used for repairs or remediation as permitted by the Budget), (c) judgments, proceeds of settlements or 
other consideration of any kind in connection with any cause of action, (d) condemnation awards (and 
payments in lieu thereof), (vi) indemnity payments (other than to the extent such indemnity payments are 
immediately payable to a Person that is not Borrower), and (e) any purchase price adjustment received in 
connection with any purchase agreement, in each case, solely with respect to any of the DIP Collateral 
described in clauses (a) through (g) and (i) of the definition of DIP Collateral. 
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“Extension Fee” shall mean a fee owed by Borrower to DIP Lender in an amount equal to 
$40,000.00. 

“FATCA” shall mean Sections 1471 through 1474 of the Code, as of the date of this 
Agreement (or any amended or successor version that is substantively comparable and not materially more 
onerous to comply with) and any current or future regulations or official interpretations thereof, any 
agreements entered into pursuant to Section 1471(b)(1) of the Code and any fiscal or regulatory legislation, 
rules or practices adopted pursuant to any intergovernmental agreement, treaty or convention among 
Governmental Authorities and implementing such Sections of the Code. 

“Final Order” shall mean an order or judgment of a court of competent jurisdiction that has 
been entered on the docket maintained by the clerk of such court, which has not been reversed, vacated, 
stayed or modified and as to which (a) the time to appeal, petition for certiorari, or move for a new trial, 
reargument or rehearing has expired and as to which no appeal, petition for certiorari, or other proceedings 
for a new trial, reargument, or rehearing will then be pending, or (b) if an appeal, writ of certiorari, new 
trial, reargument, or rehearing thereof has been sought, such order or judgment will have been affirmed by 
the highest court to which such order was appealed, or certiorari will have been denied, or a new trial, 
reargument, or rehearing will have been denied or resulted in no modification of such order, and the time 
to take any further appeal, petition for certiorari or move for a new trial, reargument, or rehearing will have 
expired. 

“Governmental Authority” shall mean any nation, sovereign or government, any state or other 
political subdivision thereof, any agency, authority or instrumentality thereof and any entity or authority 
exercising executive, legislative, taxing, judicial, regulatory or administrative functions of or pertaining to 
government, and any corporation or other entity owned or controlled, through stock or capital ownership or 
otherwise, by any of the foregoing, including any central bank stock exchange regulatory body arbitrator, public 
sector entity, supra-national entity (including the European Union and the European Central Bank) and any 
self-regulatory organization (including the National Association of Insurance Commissioners). 

“Hazardous Substance” shall mean any substance or material meeting any one or more of the 
following criteria:  (a) it is or contains a substance designated as a hazardous waste, hazardous substance, 
hazardous material, pollutant, contaminant or toxic substance under any Environmental Law; (b) it is toxic, 
explosive, corrosive, ignitable, infectious, radioactive, mutagenic or otherwise hazardous to human health or 
the environment and is or becomes regulated by any Governmental Authority; (c) its presence may require 
investigation or response under any Environmental Law; (d) it constitutes a nuisance, trespass or health or 
safety hazard to Persons or neighboring properties; or (e) it is or contains, without limiting the foregoing, friable 
asbestos, polychlorinated biphenyls, urea formaldehyde foam insulation, petroleum hydrocarbons, petroleum 
derived substances or wastes, crude oil, nuclear fuel, natural gas or synthetic gas.  

“Indemnified Taxes” shall mean (a) Taxes, other than Excluded Taxes, imposed on or with 
respect to any payment made by or on account of any obligation of Borrower under this Agreement or any 
other DIP Loan Document, and (b) without duplication of any Taxes covered in subclause (a) of this 
definition, Other Taxes. 

“Initial Approved Budget” shall mean the Budget attached hereto as Exhibit A. 

“Interest Determination Date” means the Closing Date and the first day of each calendar 
month thereafter. 

“Interest Payment Date” shall mean the first Business Day of each calendar month and the 
Maturity Date.  
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“Interest Payment Reserve” shall mean a Segregated Funding Account  established for the 
sole benefit of DIP Lender to fund interest payments, the Exit Fee and any Extension Fees when due as 
provided in this Agreement, which reserve shall (a) be held by DIP Lender or its designee and (b) be funded 
with five hundred thousand dollars ($500,000) to cover cash interest requirements and any extension fees 
(if applicable). 

“Interest Rate” shall mean a rate of twelve percent (12.0%) per annum on an actual/360 
basis and be payable monthly in arrears. 

“Interim DIP Order” shall mean an order of the Bankruptcy Court pursuant to Rule 4001 
of the Federal Rules of Bankruptcy Procedure approving the DIP Facility on a preliminary basis to authorize 
the initial draw of $120,000.00 and entered in the Chapter 11 Case, in form and substance satisfactory to 
DIP Lender in its reasonable discretion. 

“Law” shall mean any international, foreign, Federal, state or local statute, treaty, rule, 
guideline, regulation, ordinance, code, or administrative or judicial precedent or authority, including the 
interpretation or administration thereof by any Governmental Authority charged with the enforcement, 
interpretation or administration thereof, and all applicable administrative orders, directed duties, requests, 
licenses, authorizations and permits of, and agreements with, any Governmental Authority, in each case 
whether or not having the force of law. 

“Lien” shall mean, with respect to any asset, any mortgage, pledge, hypothecation, 
assignment, deposit arrangement, lien (statutory or other), or other security interest or preferential 
arrangement of any kind or nature whatsoever (including any conditional sale or other title retention 
agreement, any financing lease having substantially the same economic effect as any of the foregoing, and 
the filing of any financing statement under the UCC or comparable Laws of any jurisdiction). 

“Main Office” shall mean the main office of DIP Lender, currently located at 1700 Lincoln 
Street, Suite 2150, Denver, Colorado 80203, or such other location as DIP Lender may designate as its main 
office from time to time. 

“Material Adverse Effect” shall mean, with respect to any event, act, condition, or 
occurrence of whatever nature (including any adverse determination in any litigation, arbitration, or 
governmental investigation or proceeding), whether singularly or in conjunction with any other event or 
events, act or acts, condition or conditions, occurrence or occurrences, whether or not related, resulting in 
a material adverse change in, or a material adverse effect on, (a) the business, condition (financial condition 
or otherwise), operations, properties, projections or prospects of Borrower, any facilities or operations being 
financed, the property serving as collateral for the DIP Facility, other than customary impacts from a chapter 
11 filing, (b) the ability of Borrower to perform any of its Obligations under the DIP Loan Documents, (c) 
the rights and remedies of DIP Lender under any of the DIP Loan Documents, (d) the legality, validity or 
enforceability of any of the DIP Loan Documents, or (e) the perfection or priority of the DIP Liens. 

“Maturity Date” shall mean six (6) months from the closing date with two separate three 
(3) month extension options provided that there are no uncured Events of Default. 

“Obligations” shall mean all indebtedness, liabilities, obligations, covenants and duties 
now or at any time or times hereafter owing by Borrower to DIP Lender pursuant to or in connection with 
this Agreement or any other DIP Loan Document including all principal, interest, fees, expenses, 
indemnification, and reimbursement payments, costs, and expenses (including all reasonable fees and 
expenses of counsel to DIP Lender), whether direct or indirect, absolute or contingent, due or to become 
due, joint or several, liquidated or unliquidated or now existing or hereafter arising hereunder or thereunder. 
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“Order” shall mean an order of the Bankruptcy Court entered in the Bankruptcy Case. 

“Origination Fee” shall mean an Origination Fee equal to two percent (2.0%) on the 
Commitment Amount to be paid in cash upon entry of an Interim DIP Order. 

“Other Taxes” shall mean, collectively, all present or future stamp, court, or documentary, 
intangible, recording, filing or similar Taxes that arise from any payment made under, from the execution, 
delivery, performance, enforcement, or registration of, from the receipt of security interests in, or otherwise 
with respect to this Agreement or any other DIP Loan Document. 

“PATRIOT Act” shall mean the USA PATRIOT Act (Title III of Pub. L. 107-56 (signed into 
law October 26, 2001)).  

“Person” shall mean any individual, sole proprietorship, partnership, joint venture, trust, 
unincorporated organization, association, corporation, limited liability company, limited liability partnership, 
institution, public benefit corporation, other entity or government (whether federal, state, county, city, 
municipal, local, foreign, or otherwise, including any instrumentality, division, agency, body or department 
thereof). 

“Professional Persons” shall have the meaning set forth in the DIP Financing Order. 

“Related Parties” shall mean, with respect to any Person, such Person’s Affiliates and the 
partners, directors, officers, employees, agents, trustees, administrators, managers, advisors and 
representatives of such Person and of such Person’s Affiliates.  

“Remedies Notice Period” is defined in Section 8. Events of Default and Remedies, 
paragraph (b).  

“Requirements of Law” shall mean, as to Borrower, the articles or certificate of 
incorporation and by-laws or other organizational or governing documents of Borrower, and each federal, 
state, local and foreign Law or determination of an arbitrator or a court or other Governmental Authority, 
in each case, applicable to or binding upon Borrower or any of its property or to which Borrower or any of 
its property is subject. 

“Segregated Funding Account” shall mean the segregated deposit account of Borrower 
bearing account number #XXXROBRO. 

“Stalking Horse Bid” shall mean an offer from a qualified bidder for a purchase of the 
Debtors’ assets in an amount that shall not be less than the sum of the DIP Facility (including the Origination 
Fee, the Extension Fee, the Exit Fee, the Underwriting Fee) and any secured pre-petition indebtedness of 
the Debtors. 

“Superpriority DIP Claims” shall mean all of the claims of DIP Lender on account of the 
Obligations, which claims shall be entitled to the benefits of Section 364(c)(1) of the Bankruptcy Code, 
having a superpriority over any and all administrative expenses of the kind that are specified in Sections 
105, 326, 327, 328, 330, 331, 365, 503(b), 506(c), 507(a), 507(b), 726, 1113, 1114 or any other provisions 
of the Bankruptcy Code, subject only to the Permitted Prior Liens (as such term are defined in the DIP 
Financing Order) and to the extent expressly provided in the DIP Financing Order. 

“Tax” or “Taxes” shall mean all present or future taxes, levies, imposts, duties, deductions, 
withholding (including backup withholding), assessments, fees, value added tax or any other goods, 
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services, use or sales tax, or other charges imposed by any Governmental Authority, including any interest, 
additions to tax, or penalties applicable thereto. 

“U.S. Trustee” shall mean the United States Trustee for Region 21. 

“UCC” shall mean the Uniform Commercial Code as in effect from time to time in the 
State of Georgia; provided that if by reason of mandatory provisions of Law, the perfection, the effect of 
perfection or non-perfection or the priority of the security interests of DIP Lender in any DIP Collateral is 
governed by the Uniform Commercial Code as in effect in a jurisdiction other than Georgia, “UCC” shall 
mean the Uniform Commercial Code as in effect in such other jurisdiction for purposes of the provisions 
hereof relating to such perfection, effect of perfection or non-perfection or priority. 

“Underwriting Fee” shall mean one percent (1.0%) on the Commitment Amount to be paid 
in cash upon entry of an Interim DIP Order. 

Unless otherwise defined herein or the context otherwise requires, any uncapitalized terms used 
herein which are defined in the UCC have the respective meanings provided in the UCC, including 
commercial tort claims, goods, proceeds and supporting obligations.  

Borrowing, Conversions, Renewals and Payments. 

Subject to the terms and conditions set forth herein (including the conditions to borrowing 
set forth in Section 4), DIP Lender agrees to extend up to four million dollars ($4,000,000) (the “DIP Loan”) 
funded upon satisfaction of all conditions precedent with multiple draws made available subject to the 
satisfaction of certain milestones set forth in Section 7 (the “Commitment”). The Commitment Amount 
will be available subject to the amounts and milestones identified below.  Borrower shall be entitled to 
prepay the DIP Loan in accordance with the terms and conditions of this Agreement; provided, however, 
that Borrower may not re-borrow any amount of the DIP Loan that has been repaid or otherwise paid.  The 
Commitment shall terminate concurrently with the making of the advance of the DIP Loan on the Closing 
Date.  On the Closing Date, DIP Lender shall, subject to the satisfaction of all applicable conditions 
precedent and all other terms and conditions set forth herein with respect thereto, disburse the proceeds of 
the DIP Loan as set forth in the Initial Approved Budget (which shall include the direct funding of the 
Interest Payment Reserve by DIP Lender and reimbursement of payment of fees, costs and expenses 
payable by Borrower hereunder) with any remainder to be remitted to the Segregated Funding Account.  
DIP Lender is not required to keep any external or internal notations in respect of the advance of the DIP 
Loan and the failure to make such notations or keep any such records shall not limit or affect Borrower’s 
obligations to pay all amounts owing hereunder as and when due; provided, however, that to the extent DIP 
Lender prepares or maintains any such notations or records, the notations and records of DIP Lender shall 
be deemed conclusive absent manifest error. 

The advance made available to Borrower through the DIP Loan shall be used as follows, 
subject to the DIP Financing Order and the restrictions set forth in Section 2(c): 

payment of transaction costs, fees and expenses incurred by DIP Lender in 
connection with the DIP Loan and the DIP Loan Documents, including reasonable legal fees, the 
Origination Fee, the Underwriting Fee, the Exit Fee, other reasonable fees, costs and expenses of DIP 
Lender, title searches, title policies, recording fees and updates to third party reports not otherwise paid by 
the Expense Deposit; 

funding of the Interest Payment Reserve on the Closing Date; and 
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funding of Borrower’s operations, capital expenditures and other working capital 
needs to the extent made in accordance with the Budget;  

payment of costs of administration of the Chapter 11 Case to the extent set forth 
in, and in accordance with, the Budget and the DIP Financing Order; and 

the unpaid fees, costs, and disbursements of professionals in the Chapter 11 Case 
as set forth in the definition of the term “Carve-Out” in the DIP Orders.  

 

Notwithstanding anything to the contrary herein, no proceeds of the DIP Loan may be used 
or otherwise made available for any fees or expenses incurred by any Person in connection with: 

the investigation, initiation or prosecution of any claims (including for the 
avoidance of liens or security interests) against DIP Lender or any of its affiliates, or preventing, hindering, 
or delaying the assertion of enforcement of any lien, claim, right or security interest or realization upon any 
collateral that secures any loan, including the DIP Loan, made to Borrower by DIP Lender; 

a request to use cash collateral (as such term is defined in Section 363 of the 
Bankruptcy Code) without the prior consent of DIP Lender; 

a request, without the prior consent of DIP Lender, for authorization to obtain 
debtor-in-possession financing or other financial accommodations without the prior written consent of DIP 
Lender, unless such financing would pay DIP Lender in full; or 

any act which has the effect of materially or adversely modifying or compromising 
the rights and remedies of DIP Lender, or which results in the occurrence of an Event of Default under the 
DIP Loan Documents, unless otherwise agreed by DIP Lender; 

Borrower hereby promises to pay to the order of DIP Lender via wire transfer or ACH 
transfer to its Main Office the principal amount of the DIP Loan on the Maturity Date, plus all accrued 
interest, fees, and other Obligations then outstanding in full in cash. 

Borrower shall have the right to make prepayments of principal in whole or in part at any 
time or from time to time, provided that: (i) Borrower shall give DIP Lender irrevocable notice of each 
prepayment by 12:00 pm Atlanta, Georgia time at least two Business Days prior to the date of any such 
prepayment of the DIP Loan; and (ii) any partial payments shall be in a minimum amount equal to fifty 
thousand dollars ($50,000); and (iii) in the event that Borrower should repay the DIP Facility prior to the 
Maturity Date, all other Obligations shall be due and payable on the date of such repayment.  

Interest and Fees. 

Interest shall accrue on the outstanding principal amount of the Obligations calculated on 
the basis of a year of 360 days for the actual number of days elapsed.  Borrower promises to pay accrued 
interest on all outstanding principal amount of the Obligations at the Interest Rate on each applicable 
Interest Payment Date commencing on the first Interest Payment Date occurring after the Closing Date. 
Each payment due hereunder shall be paid from the Interest Payment Reserve to the extent funds are 
available therein.  After the occurrence of an Event of Default, all outstanding Obligations (to the fullest 
extent permitted by applicable Law) shall bear interest from and including the date of such Event of Default 
until paid in full at the Default Rate.  
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Fees. Subject only to Section 15 and notwithstanding any other term or condition to the 
contrary contained in this Agreement, Borrower shall, on the applicable date set forth below, pay the 
following fees: 

Origination Fee. On the Closing Date, Borrower shall pay the Origination Fee to 
DIP Lender.  The Origination Fee will be paid with a portion of the proceeds of the DIP Loan.  

Underwriting Fee. The DIP Facility shall be subject to an Underwriting Fee equal 
to one percent (1.0%) on the Commitment Amount to be paid in cash upon entry of an Interim DIP Order. 

Extension Fee. The DIP Facility shall be subject the Extension Fee as described in 
Section 16. 

Exit Fee.  Upon the occurrence of an Exit Event, Borrower shall pay the Exit Fee 
to DIP Lender on the date of such occurrence. 

All of the foregoing fees described above in this Section 3(b) shall be fully earned upon 
becoming due and payable in accordance with the terms hereof, shall be nonrefundable for any reason 
whatsoever and shall be in addition to any other fees, costs and expenses payable pursuant to the DIP Loan 
Documents. 

All payments hereunder shall be made in lawful money of the United States and in 
immediately available funds, free and clear of and without deduction for any and all present or future 
applicable Taxes and liabilities with respect thereto (with appropriate gross-up for withholding taxes) and 
shall not be subject to counterclaim or setoff for, or be otherwise affected by, any claim or dispute Borrower 
may have. Any extension of time for the payment of any Obligation resulting from the due date falling on 
a non-Business Day shall be included in the computation of interest. The date, amount, and the interest rate 
with respect to the DIP Loan, and all payments of any Obligations with respect thereto, shall be recorded 
by DIP Lender on its books and, at the discretion of DIP Lender prior to any transfer of this Agreement at 
any other time, may be endorsed by DIP Lender on a schedule. Any such endorsement shall be conclusive 
absent manifest error. Borrower waives presentment, demand, notice of dishonor, protest, and any other 
notice or formality with respect to this Agreement or any other DIP Loan Document (other than the DIP 
Financing Order). 

Conditions Precedent.  The effectiveness of this Agreement and the other DIP Loan Documents 
and the obligation of DIP Lender to make the advance of the DIP Loan is subject to the following conditions 
precedent, each of which must be satisfied in a manner satisfactory to DIP Lender in its sole but reasonable 
discretion:  

DIP Lender (or its counsel) shall have received the following: 

a counterpart of this Agreement duly executed by Borrower; 

a certificate signed by the secretary or assistant secretary of Borrower, including a 
certificate of incumbency with respect to each Authorized Officer of such Person executing a DIP Loan 
Document, together with appropriate attachments which shall include the following: (A) a copy of the 
certificate of formation of Borrower certified to be true, complete and correct by the Secretary of State of 
the State of Georgia; (B) a true, complete and correct copy of the other governing documents of Borrower; 
(C) a true, complete and correct copy of the resolutions of all of the directors of Borrower authorizing the 
execution, delivery and performance by Borrower of the DIP Loan Documents and authorizing the 

Case 25-58764-sms    Doc 15-1    Filed 08/05/25    Entered 08/05/25 11:32:33    Desc 
Exhibit A - proposed Interim Order    Page 47 of 69



 
 
 

12 
 

borrowing hereunder; and (D) a certificate of good standing from the Secretary of State of the State of 
Georgia; 

copies of all other DIP Loan Documents (other than the DIP Financing Order), 
duly executed by the parties thereto; 

Borrower’s completed DIP Lender’s “Know Your Customer” questionnaire 
required to satisfy DIP Lender’s internal compliance.; 

[Intentionally Omitted]; 

any other documents reasonably requested by DIP Lender in connection with the 
DIP Loan, Borrower, or the DIP Collateral; 

DIP Lender shall have executed this Agreement and each of the other DIP Loan 
Documents; 

All motions and other documents to be filed with and submitted to the Bankruptcy Court 
related to the DIP Facility and the approval thereof shall be in form and substance reasonably satisfactory 
to DIP Lender in its sole discretion; 

The Bankruptcy Court shall have entered the DIP Financing Order, which order shall 
provide that the automatic stay shall be vacated to the extent necessary to allow DIP Lender to exercise any 
rights or remedies it has upon the occurrence and continuance of an Event of Default and following the 
expiration of the Remedies Notice Period, and the DIP Financing Order shall be in full force and effect and 
shall not have been vacated, reversed, or rescinded or, without the prior written consent of DIP Lender, in 
its sole discretion, amended or modified and no appeal of the DIP Financing Order has been timely filed 
or, if timely filed, no stay pending such appeal is currently effective; 

Subject to the Carve-Out, DIP Lender shall have a valid and perfected Lien on and security 
interest in the DIP Collateral on the basis and with the priority set forth in the DIP Financing Order, and 
such Lien of DIP Lender shall be senior to all other Liens; 

DIP Lender shall have a valid and enforceable superpriority administrative expense claim 
for all Obligations owing to DIP Lender by Borrower pursuant to the terms of the DIP Loan Documents, 
regardless of whether such Obligations are currently due, as may be provided for pursuant to 11 U.S.C. 
364(c)(1) and 507(b), except as otherwise expressly provided in the DIP Financing Order; 

Borrower shall have paid, and DIP Lender shall have received, the non-refundable Expense 
Deposit; 

The representations and warranties made by Borrower herein shall be true and correct in 
all material respects (unless any such representation or warranty is qualified as to materiality, Material 
Adverse Effect or similar language, in which case such representation and warranty shall be true and correct 
in all respects) as of the Closing Date except to the extent they expressly relate to an earlier date, in which 
case such representations and warranties shall be true and correct in material respects (unless any such 
representation or warranty is qualified as to materiality, Material Adverse Effect or similar language, in 
which case such representation and warranty shall be true and correct in all respects) on and as of such 
earlier date; 

DIP Lender shall have approved the Initial Approved Budget in its reasonable discretion; 
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There shall not exist any Law, ruling, judgment, order, injunction, or other restraint that, 
in the judgment of DIP Lender, prohibits, restricts or imposes a materially adverse condition on Borrower, 
the DIP Facility, or the exercise by DIP Lender of its rights as a secured party with respect to the DIP 
Collateral. 

No Material Adverse Effect shall have occurred; 

All legal matters incident to this Agreement and the borrowing hereunder shall have been 
resolved satisfactorily to DIP Lender, in its reasonable discretion; and 

DIP Lender shall have received such other documents, approvals (including, without 
limitation, all necessary internal approvals and consents of DIP Lender) and items as required herein or as 
DIP Lender may reasonably request. 

No Default or Event of Default shall exist or be continuing either prior to or after giving 
effect to the making such advance of the DIP Loan;  

A Budget approved by the DIP Lender shall be in effect; and 

The making of the advance of the DIP Loan (and the use of the proceeds therefrom) shall 
not violate any Requirements of Law and shall not be enjoined, temporarily, preliminarily or permanently 
or otherwise. 

Indemnifications. 

Indemnified Taxes.  Borrower agrees that all payments made pursuant to or on account of 
this Agreement or any of the DIP Loan Documents shall be made by Borrower free and clear and without 
deduction or withholding for any Tax, except as required by applicable Law. If any applicable Law requires 
the deduction of or withholding of any Tax from any such payment, then Borrower shall be entitled to make 
such deduction or withholding and shall timely pay the full amount deducted or withheld to the relevant 
Governmental Authority in accordance with applicable Law and, if such Tax is an Indemnified Tax, then 
the sum payable by Borrower pursuant to or on account of this Agreement or any DIP Loan Documents 
shall be increased as necessary so that after such deduction or withholding has been made (including any 
such deduction or withholding that may be applicable to additional sums payable under this Section 5(a)) 
DIP Lender shall receive an amount equal to the amount it would have received had no such deduction or 
withholding been made. Borrower, upon request, shall provide to DIP Lender evidence of such payment 
made to the relevant Governmental Authority within 10 Business Days thereof and shall also provide to 
DIP Lender any official tax receipt or other documentation issued by the appropriate Governmental 
Authorities with respect to the payment of Indemnified Taxes. Borrower hereby agrees that it shall 
indemnify and reimburse DIP Lender, on demand, for any loss, liability, or expense incurred by DIP Lender 
as a result of any failure by Borrower to pay Indemnified Taxes as and when due, whether or not such 
Indemnified Taxes were correctly or legally imposed by the relevant Governmental Authority. Borrower 
shall timely pay to the relevant Governmental Authority or, at the option of DIP Lender, reimburse it for 
Other Taxes 

 Indemnification by Borrower.  Borrower shall indemnify DIP Lender and each Related 
Party (each such Person being called an “Indemnitee”) against, and hold each Indemnitee harmless from, 
any and all losses, claims, damages, liabilities and related expenses (including the fees, charges and 
disbursements of any counsel for any Indemnitee), incurred by any Indemnitee or asserted against any 
Indemnitee by any Person (including Borrower) arising out of, in connection with, or as a result of (i) the 
execution or delivery of this Agreement, any other DIP Loan Document or any agreement or instrument 
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contemplated hereby or thereby, the performance by the parties hereto of their respective obligations 
hereunder or thereunder or the consummation of the transactions contemplated hereby or thereby, or the 
administration of this Agreement and the other DIP Loan Documents, (ii) the use or proposed use of the 
proceeds therefrom, (iii) any actual or alleged presence or release of hazardous materials on or from any 
property owned or operated by Borrower, or any environmental liability related in any way to Borrower, or 
(iv) any actual or prospective claim, litigation, investigation or proceeding relating to any of the foregoing, 
whether based on contract, tort or any other theory, whether brought by a third party or by Borrower or any 
of Borrower’s trustees or creditors, and regardless of whether any Indemnitee is a party thereto, IN ALL 
CASES, WHETHER OR NOT CAUSED BY OR ARISING, IN WHOLE OR IN PART, OUT OF THE 
COMPARATIVE, CONTRIBUTORY OR SOLE NEGLIGENCE OF THE INDEMNITEE; provided that 
such indemnity shall not, as to any Indemnitee, be available to the extent that such losses, claims, damages, 
liabilities or related expenses are determined by a court of competent jurisdiction by final and non-
appealable judgment to have resulted from the gross negligence or willful misconduct of such Indemnitee. 

No Liability.  Borrower acknowledges and agrees that no Indemnitee shall have any 
liability (whether direct or indirect, in contract or tort or otherwise) to Borrower or creditors of any of the 
foregoing arising out of, related to or in connection with any aspect of the transactions contemplated hereby, 
except to the extent of direct, as opposed to special, indirect, consequential or punitive, damages determined 
in a final, non-appealable judgment of a court of competent jurisdiction to have resulted directly from the 
gross negligence or willful misconduct of such Indemnitee in performing the services that are the subject 
of the DIP Loan Documents.  

Representations.  Borrower represents and warrants that the following statements are true and 
correct as of the Closing Date and as of the date of each advance of the DIP Loan and each delivery of 
financial information pursuant to Section 7(a): 

The exact legal name of Borrower is as set forth on the signature pages to this Agreement. 
Borrower is a corporation, duly organized, validly existing and in good standing under the laws of the State 
of Georgia.  Subject to the approval of the Bankruptcy Court, Borrower has the right and power to enter 
into and discharge all of its Obligations under the DIP Loan Documents. 

The execution, delivery and performance of the DIP Loan Documents by Borrower have 
been duly authorized by all necessary corporate actions of Borrower. 

Upon approval of the Bankruptcy Court, the DIP Loan Documents constitute the legal, 
valid, and binding obligations of Borrower, enforceable against Borrower in accordance with their terms. 

Upon approval of the Bankruptcy Court, the execution, delivery, and performance by 
Borrower of the DIP Loan Documents and all other documents contemplated hereby or thereby, and the 
use of the proceeds of the DIP Loan, do not and will not: (i) conflict with or constitute a breach of, or default 
under, or require any consent under, or result in the creation of any Lien, charge, or encumbrance upon the 
property or assets of Borrower pursuant to any other agreement or instrument (other than any pledge of or 
security interest granted in any DIP Collateral pursuant to any DIP Loan Document) to which Borrower is 
a party or is bound or by which their properties may be bound or affected; or (ii) violate any provision of 
any Requirement of Law (including Regulation U of the Federal Reserve Board) or any order, writ, 
judgment, injunction, decree, determination, or award presently in effect having applicability to Borrower. 

Upon entry of the DIP Financing Order, no consent, approval, or authorization of, or 
registration, declaration, or filing with, any Governmental Authority or other Person is required as a 
condition to or in connection with the due and valid execution, delivery and performance by Borrower of 
any DIP Loan Document. 
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Except for the Chapter 11 Case, as disclosed therein, and except for any other litigation 
identified to DIP Lender in writing, there are no actions, suits, investigations, or proceedings pending or 
threatened at law, in equity, in arbitration or by or before any other authority involving or affecting: (i) 
Borrower that, if adversely determined, are likely to have a Material Adverse Effect; (ii) any material part 
of the assets or properties of Borrower or any part of the DIP Collateral under any DIP Loan Document; or 
(iii) the execution, delivery or performance of any of the DIP Loan Documents or the consummation of any 
of the transactions contemplated therein. There are currently no material judgments entered against 
Borrower, other than as disclosed to DIP Lender in writing, and Borrower is not in default with respect to 
any judgment, writ, injunction, order, decree or consent of any court or other judicial authority, which 
default is likely to have or has had a Material Adverse Effect. 

Borrower is in compliance with all Requirements of Law in all material respects. 

This Agreement, taken together with the DIP Financing Order, is effective to create in favor 
of DIP Lender legal, valid, enforceable, and continuing first-priority Liens on, and security interests in, the 
DIP Collateral pledged hereunder or thereunder, in each case subject to no Liens other than with respect to 
Liens permitted under the DIP Financing Order.  Pursuant to the terms of the DIP Financing Order, no filing 
or other action will be necessary to perfect or protect such Liens. Pursuant to and to the extent provided in 
the DIP Financing Order, the Obligations will constitute allowed administrative expense claims in the 
Chapter 11 Case under Sections 364(c)(1) of the Bankruptcy Code, having priority over all administrative 
expense claims and unsecured claims against Borrower now existing or hereafter arising, of any kind 
whatsoever, including all administrative expense claims of the kind specified in Sections 503(b) and 507(b) 
of the Bankruptcy Code and all super-priority administrative expense claims granted to any other Person, 
except as otherwise expressly permitted under the DIP Financing Order. 

Borrower is in compliance with the terms and conditions of the DIP Financing Order. The 
DIP Financing Order is in full force and effect and has not been vacated, reversed, or rescinded or, without 
the prior written consent of DIP Lender, in its sole discretion, amended or modified and no appeal of such 
order has been timely filed or, if timely filed, no stay pending such appeal is currently effective. 

The proceeds from the DIP Facility will be used only to make only those payments and 
reserve deposits set forth in Section 2(b) and will not be used for any purpose described in Section 2(c). 

A true and complete copy of the Initial Approved Budget, as agreed to with DIP Lender as 
of the Closing Date, is attached as Exhibit A. 

All written information, reports, other papers and data relating to Borrower furnished by 
or at the direction of Borrower to DIP Lender were, at the time furnished, complete and correct in all 
material respects and none contains any material misstatement of fact or omits to state any material fact 
necessary to make the statements therein, in light of the circumstances under which they were made, not 
misleading as of the time when made or delivered. All financial statements provided to DIP Lender fairly 
present the financial position and results of operations of Borrower as at the respective dates thereof and 
for the periods therein referred to and are consistent with the books and records of Borrower. No fact is 
currently known to Borrower which is likely to have or has had a Material Adverse Effect. With respect to 
projections, estimates and forecasts given to DIP Lender, such projections, estimates and forecasts are based 
on Borrower’s good faith assessment of the future of the business at the time made, and Borrower had a 
reasonable basis for such assessment at the time made. 

Borrower has timely filed all tax returns and reports required by law to have been filed by 
it and has paid all income taxes and other taxes, assessments and governmental charges or levies imposed 
upon it, upon its income or profits or upon any of its properties due and payable with respect to such return 
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or otherwise owing by Borrower except for any such tax, assessment, charge, levy or claim that is being 
contested in good faith and by proper proceedings and as to which Borrower is maintaining adequate 
reserves with respect thereto in accordance with generally accepted accounting principles in the United 
States. 

Covenants.  Borrower agrees that so long as any Commitment hereunder or any Obligation or other 
amount payable hereunder or under any DIP Loan Document (other than any contingent obligations for 
which no claim has been asserted) remains unpaid: 

Borrower shall provide to DIP Lender, as soon as possible but, in any event, no later than 
the twenty-fifth (25th) calendar day following the last calendar day of the immediately preceding calendar 
month, (i) copies of the monthly operating reports together with monthly banking statements filed in the 
Chapter 11 Case simultaneously with their filing, which reports will be timely filed by Borrower in 
accordance with the applicable United States Trustee guidelines and regulations and (ii) an updated weekly 
cash flow forecast in form and substance satisfactory to DIP Lender in its sole but reasonable discretion for 
the subsequent 13-week period (each such forecast reasonably approved by DIP Lender, consistent with 
the form of the Initial Budget and otherwise in accordance with the provisions hereof, an “Approved 
Budget”), together with a comparison to the then current Approved Budget of the actual results, 
expenditures and performance of Borrower for such period. Borrower will promptly provide notice to DIP 
Lender of any Material Adverse Effect, Default or Event of Default and reasonable details thereof. 

From time to time and promptly (and in any event within ten calendar days of) upon the 
reasonable request of DIP Lender, Borrower shall provide to DIP Lender (i) such data, certificates, reports, 
statements, documents or further information regarding the business, assets, liabilities, financial position, 
projections, results of operations or business prospects of Borrower, and (ii) such information and 
documentation reasonably requested by DIP Lender for purposes of compliance with applicable “know 
your customer” and anti-money laundering rules and regulations, including the PATRIOT Act. 

Borrower will execute any and all further documents, financing statements, agreements, 
and instruments, and take all such further actions (including the filing and recording of financing statements, 
fixture filings, mortgages, deeds of trust and other documents), which may be required under any applicable 
Law, or which DIP Lender may reasonably request, to effectuate the transactions contemplated by this 
Agreement and the other DIP Loan Documents or to grant, preserve, protect, or perfect the Liens created 
by this Agreement, , the DIP Financing Order or any other DIP Loan Document or the validity or priority 
of any such Lien, all at the expense of Borrower. 

Except for and to the extent permitted under the DIP Orders, Borrower shall not, directly 
or indirectly, incur, create, assume, suffer to exist, or permit any administrative expense claim or Lien that 
is pari passu with or senior to the claims or Liens, as the case may be, of DIP Lender against Borrower 
hereunder or under the DIP Financing Order, or apply to the Bankruptcy Court for authority to do so.  
Borrower shall not have any new non-ordinary course indebtedness to any party except expressly permitted 
by DIP Lender in writing. Without the prior written consent of DIP Lender,  Borrower shall not, directly or 
indirectly, incur, create, assume, suffer to exist, or permit any Lien in any asset or property (whether real 
or personal) that is unencumbered as of the Closing Date or apply to the Bankruptcy Court for authority to 
do so. 

Borrower shall not, directly or indirectly (i) seek, support, consent to, or suffer to exist any 
modification, stay, vacation, or amendment of the DIP Financing Order, except for any modifications and 
amendments agreed to in writing by DIP Lender in its sole discretion, (ii) apply to the Bankruptcy Court 
for authority to take any action prohibited by this Agreement (except to the extent such application and the 
taking of such action is conditioned upon receiving the written consent of DIP Lender) or (iii) seek 
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authorization for, or permit the existence of, any claims other than that of DIP Lender entitled to a 
superpriority under Section 364(c)(1) of the Bankruptcy Code that is senior or pari passu with the 
Superpriority DIP Claims, except as otherwise expressly permitted under the DIP Orders. 

Borrower shall not make or commit to make payments to critical vendors (other than those 
critical vendors that are approved in writing by DIP Lender or by a Final Order of the Bankruptcy Court) 
in respect of prepetition amounts in excess of the amount included in the Budget. Borrower shall not make 
any payments in respect of any indebtedness except to DIP Lender or as expressly permitted in writing by 
DIP Lender. Borrower shall not permit any amendment, modification or waive any of its rights under any 
indebtedness without the prior written consent of DIP Lender. 

Except as otherwise provided herein or approved by DIP Lender, Borrower will not, and 
will not permit any subsidiary, affiliate or other Person to, directly or indirectly (i) use any cash or the 
proceeds of the DIP Loan in a manner or for a purpose other than those consistent with this Agreement, the 
DIP Financing Order and the Budget or (ii) make any payment (as adequate protection or otherwise) on 
account of any claim or debt arising prior to the Petition Date other than payments authorized by the 
Bankruptcy Court and in compliance with the Budget. Borrower may, from time to time, request 
amendments to the then current Budget provided that any such amendments shall be subject to the Lender’s 
consent in its sole discretion prior to effectiveness.  

No DIP Collateral, or proceeds of the DIP Loan, may be used directly or indirectly by 
Borrower, any committee, any trustee, or other estate representative appointed in the Chapter 11 Case (or 
any successor case) or any other Person (or to pay any professional fees, disbursements, costs or expenses 
incurred in connection therewith): 

to seek authorization to obtain Liens that are senior to, or on a parity with, the DIP 
Liens or the Superpriority DIP Claims (except to the extent expressly permitted by this Agreement); or  

to prepare, assert, join, commence, support, or prosecute any action for any claim, 
counter-claim, action, proceeding, application, motion, objection, defense, or other contested matter 
seeking any order, judgment, determination, or similar relief against, or adverse to the interests of DIP 
Lender, any of its controlling Persons, affiliates, successors or assigns or any of each of the respective 
officers, directors, employees, agents, attorneys or advisors of each of the foregoing, with respect to any 
transaction, occurrence, omission, action or other matter (including formal discovery proceedings in 
anticipation thereof), including (A) any claims or causes of action arising under chapter 5 of the Bankruptcy 
Code, (B) any so-called “lender liability” claims and causes of action, (C) any action with respect to the 
validity, enforceability, priority, and extent of, or asserting any defense, counterclaim, or offset to the 
Obligations, the Superpriority DIP Claims, the DIP Loan Documents, and any DIP Liens, (D) any action 
seeking to invalidate, modify, set aside, avoid, or subordinate, in whole or in part, the Obligations, the DIP 
Loan Documents, any DIP Liens or any payments made with respect to any of the foregoing, (E) any action 
seeking to modify any of the rights, remedies, priorities, privileges, protections or benefits granted to DIP 
Lender in the DIP Financing Order or under any of the DIP Loan Documents (including claims, 
proceedings, or actions that might prevent, hinder, or delay DIP Lender’s assertions, enforcements, 
realizations, or remedies on or against the DIP Collateral in accordance with the applicable DIP Loan 
Documents or the DIP Financing Order), or (F) objecting to, contesting or interfering with, in any way, DIP 
Lender’s enforcement or realization upon any of the DIP Collateral once an Event of Default has occurred. 

[Intentionally Omitted]. 
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Except as otherwise provided herein or approved by DIP Lender, Borrower will not use 
any cash or the proceeds of the DIP Facility in.a manner or for a purpose other than those consistent with 
the Budget, this Agreement, and the DIP Financing Order. 

If Borrower obtains any financing other than the DIP Facility for any reason whatsoever, 
and that seeks to prime or be pari passu with the DIP Facility, the proceeds of such alternative financing 
must be used to first repay all outstanding Obligations, including any fees, costs and expenses due to DIP 
Lender under the DIP Loan Documents. 

Borrower shall permit, upon reasonable notice but no more than once very month to the 
extent that no Default or Event of Default is continuing, or if a Default or Event of Default is continuing, 
without notice and at any time, representatives of DIP Lender to (i) visit and inspect the properties of 
Borrower, (ii) inspect, audit and make extracts from the books and records of Borrower, including all 
records relating to any DIP Collateral and (iii) discuss, with the Authorized Officers, Borrower’s financial 
advisors, consultants and independent accountants and persons providing management services to 
Borrower, Borrower’s businesses, assets, liabilities, financial positions, results of operations and business 
prospects. This Agreement shall constitute Borrower’s authorization to its financial advisors to discuss 
Borrower’s affairs, finances and accounts with such representatives of DIP Lender. 

Borrower shall maintain insurance with respect to its properties and business against such 
casualties and contingencies of such type (including product liability, workers’ compensation, larceny, 
embezzlement or other criminal misappropriation insurance) and in such amounts and with such coverages, 
limits and deductibles as is customary in the business of Borrower.  Borrower covenants not to make any 
material changes to these insurance coverages without the prior written consent of DIP Lender. Within 30 
days of the Closing Date, Borrower shall name DIP Lender as (i) an additional insured under all liability 
insurance policies issued in favor of Borrower with respect to the DIP Collateral and (ii) lender loss payee 
under all casualty and other property insurance policies issued in favor of Borrower with respect to the DIP 
Collateral. 

Borrower shall pay and discharge all income taxes and other taxes, assessments and 
governmental charges or levies imposed upon it, upon its income or profits or upon any of its properties, 
prior to the date on which penalties would attach thereto, and all lawful claims that, if unpaid, would become 
a Lien upon any of the DIP Collateral; provided, however, that Borrower shall not be required to pay any 
such tax, assessment, charge, levy or claim that is being contested in good faith and by proper proceedings 
and as to which Borrower is maintaining adequate reserves with respect thereto in accordance with 
generally accepted accounting principles in the United States. 

Borrower shall not sell, assign, lease, exchange, convey, transfer or otherwise dispose of 
any of the DIP Collateral except to the extent permitted by DIP Lender in its reasonable discretion and with 
an order of the Bankruptcy Court approved by DIP Lender in its reasonable discretion; provided, however, 
Borrower may sell, assign, lease, exchange, convey, transfer or otherwise dispose of any of the DIP 
Collateral without DIP Lender consent, so long as the proceeds of such sale, assignment, lease, exchange, 
conveyance, or transfer are in an amount sufficient to pay Borrower’s Obligations to  DIP Lender in full 
upon any such transfer. 

Other than the Interest Payment Reserve, Borrower shall deposit and maintain the proceeds 
of the advance of the DIP Loan or any DIP Collateral in the Segregated Funding Account until disbursed 
in accordance herewith and shall not commingle the funds on deposit in the Segregated Funding Account 
with funds received from any other source. From the Segregated Funding Account, Borrower shall only 
make withdrawals in order to make the payments in accordance with the Approved Budget or as otherwise 
permitted by the Bankruptcy Court.  Borrower shall deposit and maintain all other cash and cash receipts 
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in the DIP Bank Accounts (subject to segregation for endowment or other restricted funds which for clarity 
is not included in the DIP Collateral). 

The Debtors shall satisfy the following milestones as set forth below (each individually, a 
“Milestone” and collectively, the “Milestones”): 

An initial draw of one hundred twenty thousand dollars ($120,000) upon entry 
of an Interim DIP order to be applied to the Underwriting Fee and the Origination Fee; and 

A second and final draw of three million eight hundred eighty thousand dollars 
($3,880,000) upon the Debtors’ designation of a Stalking Horse Bid for a purchase of the Debtors’ 
assets in an amount that shall not be less than the sum of the DIP Facility (including the Origination 
Fee, the Extension Fee, the Exit Fee, the Underwriting Fee) and any secured pre-petition indebtedness of 
the Debtors (b) execution of DIP Facility Documentation in a form acceptable to DIP Lender and 
Debtors and (c) entry of the DIP Financing Order. For the avoidance of doubt, the Stalking Horse Bid 
shall not have any financing contingencies or material remaining due diligence and shall include a 
deposit of no less than 4% of the proposed purchase price. DIP Lender can waive any of the 
requirements in this paragraph (q)(ii) in writing.  

 

Events of Default and Remedies.   

Each of the following shall constitute an Event of Default (each, an “Event of Default”) 
under this Agreement: 

Borrower fails to (i) pay the principal amount of the DIP Loan or any other 
Obligation as and when due and payable or (ii) maintain the amount on deposit in the Interest 
Payment Reserve to at least the amount required in the definition thereof; 

Any representation or warranty made or deemed made by Borrower in this 
Agreement or in any DIP Loan Document, or in any certificate, document, opinion, or financial 
or other statement furnished under or in connection with a DIP Loan Document, proves to have 
been incorrect in any material respect when made or deemed made; 

Borrower fails to perform or observe in any material respect any term, covenant, 
or agreement contained in any DIP Loan Document on its part to be performed or observed; 

Other than the Chapter 11 Case, Borrower is involved in a proceeding which would 
reasonably be expected to result in a forfeiture of all or a substantial part of any such party’s assets 
or a material judgment is entered against Borrower and such judgment is not stayed from 
enforcement; 

Any Lien or security interest purported to be created by any DIP Loan Document 
or the DIP Financing Order shall cease to be, or shall be asserted by Borrower or any other Person 
not to be, a valid, enforceable, perfected, first-priority (except as otherwise expressly permitted 
under such DIP Loan Document or the DIP Financing Order) Lien or security interest in the DIP 
Collateral purported to be covered thereby in any respect; 

a Material Adverse Effect occurs; 

Any of the following shall occur in the Chapter 11 Case: 
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filing of a plan of reorganization or liquidation under Chapter 11 of the 
Bankruptcy Code by Borrower that does not propose to indefeasibly repay the 
Obligations in full in cash, unless otherwise consented to by DIP Lender; 

Borrower files a pleading seeking to vacate or modify the DIP Financing 
Order without the prior written consent of DIP Lender; 

entry of an order without the prior consent of DIP Lender amending, 
supplementing, or otherwise modifying the DIP Financing Order; 

[Intentionally Omitted.] 

any material violation of the terms of the DIP Financing Order; 

the DIP Financing Order shall be vacated, reversed, modified, rescinded 
or amended, without the prior written consent of DIP Lender, in its sole 
discretion, or shall be appealed and a stay pending appeal is effective; 

appointment of a Chapter 11 trustee in the Chapter 11 Case; 

appointment of a responsible officer (other than a Chief Restructuring 
Officer) or examiner with enlarged powers relating to the operation of the 
business of Borrower without the prior written consent of DIP Lender; or  

Borrower files (or supports another party in the filing of) a motion 
seeking entry of, or the entry of an order, granting any superpriority claim or 
Lien (except as contemplated herein) which is senior to or pari passu with DIP 
Lender’s claims and Liens under the DIP Facility, except as otherwise expressly 
permitted under the DIP Orders. 

Borrower shall use cash collateral or DIP Loan proceeds, for any item other than 
those set forth in, and in accordance with, the Budget and as approved by the Bankruptcy Court 
or prepays any pre-petition debt except as approved by the Bankruptcy Court and DIP Lender; or 

Borrower shall fail to complete any Milestone as and when required by Section 7 
of this Agreement. 

Remedies. Upon the occurrence of an Event of Default as determined by DIP Lender, 
whether monetary or non-monetary, DIP Lender shall give written notice to Borrower of such default by 
electronic mail and overnight delivery (the “Default Notice”) which notice shall state the Event of Default 
as defined herein and give Borrower five (5) business days from the date of the notice within which to cure 
the Event of Default (the “Remedies Notice Period”).  

Notice shall be delivered to: 

WELLMADE 
c/o AURORA MANAGEMENT PARTNERS 
1201 Peachtree Street, Suite 1570 
Atlanta, GA 30361 
Attn: David Baker  
dbaker@auroramp.com 
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Greg Baker 
gbaker@auroramp.com 

 
With a copy to: 
John D. Elrod 
Greenberg Traurig, LLP 
Terminus 200 
3333 Piedmont Road NE, Suite 2500 
Atlanta, GA 30305 
elrodj@gtlaw.com 

 

 

During the Remedies Notice Period, Debtors shall be entitled to (i) contest the occurrence or 
continued existence of any Event of Default and (ii) seek and obtain an emergency hearing before the 
Bankruptcy Court upon written notice to the DIP Lender. Except as provided in the immediately preceding 
sentence, no Debtor shall be entitled to seek any relief (including, without limitation, under Section 105 of 
the Bankruptcy Code) to the extent that such relief would impair, limit or restrict the rights and remedies 
of the DIP Lender as set forth in any DIP Loan Documents, as applicable. 

Upon expiration of the Remedies Notice Period and Debtors’ failure to cure the Event of Default, 
DIP Lender shall file a declaration (the “Default Declaration”) with the Bankruptcy Court indicating that 
the Debtors failed to cure the Event of Default. If no response is filed to the Default Declaration within 
three (3) business days, the DIP Lender may submit a Court order providing that the automatic stay provided 
by Section 362 of the Bankruptcy Code shall be vacated and modified as set forth herein and in the DIP 
Financing Order. DIP Lender may take, subject to the provisions of the DIP Financing Order, any or all of 
the following actions without further order of or application to the Bankruptcy Court (as applicable): 

declare the unpaid principal of and any accrued interest in respect of the DIP Loan and any 
and all other indebtedness or obligations of any and every kind owing by Borrower to DIP Lender hereunder 
to be due, whereupon the same shall be immediately due and payable in cash without presentment, demand, 
notice of dishonor, protest, and any other notice or formality of any kind, all of which are hereby waived 
by Borrower; 

enforce any and all rights against the DIP Collateral, including disposition of the DIP 
Collateral reasonably for application towards the Obligations; 

[Intentionally Omitted.]; or 

take any other actions or exercise any other rights or remedies permitted under the DIP 
Financing Order, the DIP Loan Documents, applicable Law or equity to effectuate the repayment of the 
Obligations. 

Borrower shall cooperate fully with DIP Lender in its exercise of rights and remedies, whether 
against the DIP Collateral or otherwise. Borrower hereby waives any right to seek relief under the 
Bankruptcy Code, including under Section 105 thereof, to the extent such relief would restrict or impair the 
rights and remedies of DIP Lender set forth in the DIP Financing Order and in the DIP Loan Documents, 
except as otherwise expressly provided herein or therein. 
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In case any one or more of the covenants or agreements set forth in this Agreement or any other 
DIP Loan Document shall have been breached by Borrower, and not cured within any applicable notice and 
cure period, then DIP Lender may proceed to protect and enforce DIP Lender’s rights either by suit in 
equity or by action at law, including an action for damages as a result of any such breach or an action for 
specific performance of any such covenant or agreement contained in this Agreement or such other DIP 
Loan Document. DIP Lender acting pursuant to this paragraph shall be indemnified by Borrower against 
all liability, loss or damage, together with all costs and expenses related thereto (including reasonable legal 
and accounting fees and expenses), which indemnification obligations of Borrower shall be joint and 
several. 

If the Bankruptcy Case is dismissed or converted, neither the entry of an interim or final order in 
the Bankruptcy Case approving this Agreement nor the dismissal or conversion of the Bankruptcy Case 
shall affect the rights or remedies of the DIP Lender under this Agreement or any interim or final order 
entered in the Bankruptcy Case. All rights and remedies under this Agreement and any interim or final 
order shall remain in full force and effect as if the Bankruptcy Case had not been dismissed or converted. 
Until payment in full of all DIP Obligations, it shall constitute an Event of Default under this Agreement if 
Debtor seeks, or if there is entered, any order dismissing the Bankruptcy Case. If an order dismissing the 
Bankruptcy Case is entered, (i) such order shall provide that subject to the rights of the superpriority lien 
of the DIP Lender, the DIP Loan Documents and DIP Facility shall continue in full force and effect and 
shall maintain its priority as provided in any interim order or final order until payment in full of all the 
obligations due and owing the DIP Lender under this Agreement; (ii) all superpriority liens of the DIP 
Lender shall remain binding on all parties in interest and rights granted to the DIP Lender under this 
Agreement and in any interim or final order shall not be affected, and (iii) the Bankruptcy Court shall retain 
jurisdiction, notwithstanding such dismissal, for the purposes of enforcing the claims, liens and security 
interests under this Agreement and in any interim or final order. 

Certain Bankruptcy Matters. 

Borrower hereby agrees that the Obligations shall (i) subject to the Carve-Out, constitute 
Superpriority DIP Claims over all administrative expense claims and unsecured claims against Borrower 
now existing or hereafter arising, of any kind or nature whatsoever, including all administrative expense 
claims of the kind specified in Section 105, 326, 327, 328, 330, 331, 365, 503(b), 506(c), 507(a), 507(b), 
726, 1113, 1114 or any other provisions of the Bankruptcy Code and all super-priority administrative 
expense claims granted to any other Person, the establishment of which super-priority shall have been 
approved and authorized by the Bankruptcy Court; and (ii) upon entry of the DIP Financing Order, not be 
subject to any claims against the DIP Collateral pursuant to Section 506(c) of the Bankruptcy Code. 

In the event of a conflict between, or inconsistency among, the DIP Financing Order, on 
the one hand, and any other DIP Loan Document, on the other hand, the DIP Financing Order shall control. 

Notwithstanding anything to the contrary contained herein or elsewhere: 

DIP Lender shall not be required to prepare, file, register, or publish any financing 
statements, mortgages, hypothecs, account control agreements, notices of Lien or similar instruments in 
any jurisdiction or filing or registration office, or to take possession of any DIP Collateral or to take any 
other action in order to validate, render enforceable or perfect the Liens on the DIP Collateral granted by 
or pursuant to this Agreement, the DIP Financing Order or any other DIP Loan Document.  If DIP Lender 
shall, in its sole discretion, from time to time elect to prepare, file, register, or publish any such financing 
statements, mortgages, hypothecs, account control agreements, notices of Lien or similar instruments, take 
possession of any DIP Collateral, or take any other action to validate, render enforceable, or perfect all or 
any portion of the DIP Liens, (A) all such documents and actions shall be deemed to have been filed, 
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registered, published, or recorded or taken at the time and on the date that the DIP Financing Order is 
entered, and (B) shall not negate or impair the validity or effectiveness of this Section 9 or of the perfection 
of any other Liens in favor of DIP Lender on the DIP Collateral. 

Except as otherwise agreed to by DIP Lender, the DIP Liens, lien priorities, 
Superpriority DIP Claims, and other rights and remedies granted to DIP Lender pursuant to this Agreement, 
the DIP Financing Order, or the other DIP Loan Documents (specifically including the existence, 
perfection, enforceability and priority of the Liens provided for herein and therein, and the Superpriority 
DIP Claims provided herein and therein) shall not be modified, altered, or impaired in any manner by any 
other financing or extension of credit or incurrence of debt by Borrower (pursuant to Section 364 of the 
Bankruptcy Code or otherwise), or by dismissal or conversion of any of the Chapter 11 Case, or by any 
other act or omission whatsoever. 

Without limiting the generality of the foregoing, notwithstanding any such financing, 
extension, incurrence, dismissal, conversion, act or omission: 

Subject to the Carve-Out, (A) no costs or expenses of administration which have 
been or may be incurred in the Chapter 11 Case or any conversion of the same or in any other proceedings 
related thereto and (B) no priority claims, are or will be prior to or on a parity with any claim of DIP Lender 
against Borrower in respect of any Obligations; 

other than as provided in the DIP Financing Order or the other DIP Loan 
Documents, DIP Liens on the DIP Collateral shall constitute valid, enforceable and perfected Liens, and 
shall be prior to all other Liens against the DIP Collateral, now existing or hereafter arising, in favor of any 
other creditor or other Person; and  

DIP Lender’s Liens on the DIP Collateral shall continue to be valid, enforceable 
and perfected without the need for DIP Lender to prepare, file, register or publish any financing statements, 
mortgages, hypothecs, account control agreements, notices of Lien or similar instruments or to otherwise 
perfect the DIP Liens under applicable non-bankruptcy Law. 

In connection with any sale of all or any portion of the DIP Collateral, including pursuant 
to Section 9-610 or 9-620 of the UCC, at any sale thereof conducted under the provisions of the Bankruptcy 
Code, including Section 363 of the Bankruptcy Code or as part of a plan of reorganization or liquidation 
subject to confirmation under Section 1129(b)(2)(A)(iii) of the Bankruptcy Code, or at any sale or 
foreclosure conducted by DIP Lender, in accordance with applicable Law, DIP Lender may “credit bid” up 
to the full amount of all Obligations in order to purchase (either directly or through one or more acquisition 
vehicles) all or any portion of the DIP Collateral. In connection with the foregoing, DIP Lender shall have 
the right to assign its right to purchase all or any portion of Borrower’s assets in connection with any such 
“credit bid” to a newly-formed acquisition vehicle that is an affiliate of DIP Lender; provided, however, 
that any such assignee of DIP Lender shall not have any shareholder, member, officer, director, or any 
Insider (as defined in Section 101(31) of the Bankruptcy Code ) of any of the foregoing in common with 
any of the management, officer or director of Borrower or any Insider of any of the foregoing. 

Grant of Security. 

To secure the Obligations, effective immediately upon entry of the DIP Financing Order, 
pursuant to Sections 362, 364(c)(2) and 364(c)(3) of the Bankruptcy Code, DIP Lender is hereby granted 
continuing, valid, binding, enforceable, non-avoidable, and automatically and properly perfected first 
position post-petition security interests in and Liens on all DIP Collateral.  In furtherance of the foregoing, 
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Borrower hereby unconditionally grants, assigns, and pledges to DIP Lender, to secure the Obligations, a 
continuing lien on and security interest in and to the DIP Collateral. 

To the extent permitted by applicable Law, Borrower hereby irrevocably authorizes DIP 
Lender and its affiliates, counsel, and other representatives, at any time and from time to time, to file in the 
name of Borrower or otherwise and without separate authorization or authentication of Borrower appearing 
thereon, such UCC financing statements or continuation statements as DIP Lender may reasonably deem 
necessary or reasonably appropriate to further perfect or maintain the perfection of the Lien of DIP Lender 
under this Agreement, and such financing statements and amendments may describe the DIP Collateral or 
such lesser part thereof as DIP Lender determines in its sole discretion. Borrower hereby also authorizes 
DIP Lender and its affiliates, counsel and other representatives, at any time and from time to time, to execute 
and file any and all agreements, instruments, documents and papers as DIP Lender may reasonably request 
to evidence the DIP Liens. Borrower agrees that, except to the extent that any filing office requires 
otherwise, a carbon, photographic, photostatic, or other reproduction of this Agreement or of a financing 
statement is sufficient as a financing statement. Borrower shall pay the costs of, or incidental to, any 
recording or filing of any financing or continuation statements or other assignment documents concerning 
the DIP Collateral. 

Borrower will promptly deliver each instrument and any other document, and take any 
other action, that may be reasonably requested by DIP Lender in order to perfect the DIP Liens, all at the 
reasonable cost and expense of Borrower. 

Fees and Expenses.  Borrower shall pay or reimburse, as applicable, DIP Lender for all reasonable 
costs and expenses incurred by DIP Lender (including reasonable fees and expenses of legal counsel and 
due diligence expenses), in connection with (a) the preparation, negotiation, execution, delivery and 
administration of this Agreement and the other DIP Loan Documents or any amendments, modifications or 
waivers of the provisions hereof or thereof (whether or not the transactions contemplated hereby or thereby 
shall be consummated), and (b) the enforcement or protection of its rights in connection with (i) this 
Agreement or any of the other DIP Loan Documents, or (ii) the DIP Loan, including all such costs and 
expenses incurred during any workout, restructuring or negotiations in respect of the DIP Loan. DIP Lender 
hereby acknowledges and agrees that, as of the Closing Date, Borrower has funded the Expense Deposit 
with DIP Lender to be applied, in such order and priority as DIP Lender determines in its sole discretion, 
to (i) the fees and costs of Borrower hereunder, and (ii) the out-of-pocket reasonable costs and expenses 
incurred by DIP Lender in connection with the negotiation, execution and delivery of this Agreement and 
the transactions contemplated herein. 

Break-Up Fee. In the event that a third-party lender provides the Debtors with an 
alternative DIP facility that is approved by a final DIP order, the DIP Lender shall be entitled to a break-up 
fee of one-hundred twenty thousand dollars ($120,000) which shall be deemed to be earned upon entry of 
any such final DIP order and shall be an administrative expense of the Bankruptcy Case. After application 
of the Expense Deposit to DIP Lender’s reasonable costs and legal fees, DIP Lender shall apply the amount 
remaining in its Expense Deposit to the Break-Up Fee. If the amount remaining in the Expense Deposit is 
not sufficient to cover the entire Break-Up Fee, the remaining amount of the Break-Up Fee shall be paid 
from the loan proceeds of the alternative DIP facility or from the Debtors’ cash on hand.  

Minimum Interest and Fee. The DIP Facility shall be subject to a minimum interest and 
fee (including the Origination Fee, Underwriting Fee, Extension Fees and Exit Fee) requirement of four 
hundred thousand dollars ($400,000). 
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Governing Law, Jurisdiction, Etc. This Agreement shall be construed, performed, and enforced 
in accordance with, and governed by, the laws of the State of Georgia, except to the extent that the laws of 
such State are superseded by the Bankruptcy Code or other applicable federal law. 

Borrower irrevocably and unconditionally agrees that it will not commence any action, 
litigation or proceeding of any kind or description, whether in law or equity, whether in contract or in tort 
or otherwise, against DIP Lender, or any Related Party of the foregoing in any way relating to this 
Agreement or any other DIP Loan Document (other than the DIP Financing Order) or the transactions 
relating hereto or thereto, in any forum other than the Bankruptcy Court or, if the Bankruptcy Court does 
not have (or abstains from) jurisdiction, the courts of the State of Georgia sitting in Albany County and of 
the United States District Court for the Northern District of Georgia, and any appellate court from any 
thereof, and each of the parties hereto irrevocably and unconditionally submits to the jurisdiction of such 
courts and agrees that all claims in respect of any such action, litigation or proceeding may be heard and 
determined in the Bankruptcy Court or such Georgia state court or, to the fullest extent permitted by 
applicable law, in such federal court. Each of the parties hereto agrees that a final judgment in any such 
action, litigation or proceeding shall be conclusive and may be enforced in other jurisdictions by suit on the 
judgment or in any other manner provided by Law.  Nothing in this Agreement or in any other DIP Loan 
Document shall affect any right that DIP Lender may otherwise have to bring any action or proceeding 
relating to this Agreement or any other DIP Loan Document against Borrower or its properties in the courts 
of any jurisdiction. 

Borrower irrevocably and unconditionally waives, to the fullest extent permitted by 
applicable law, any objection that it may now or hereafter have to the laying of venue of any action or 
proceeding arising out of or relating to this Agreement or any other DIP Loan Document (other than the 
DIP Financing Order) in any court referred to in Section 12(b).  Borrower irrevocably and unconditionally 
waives, to the fullest extent permitted by applicable Law, the defense of an inconvenient forum to the 
maintenance of such action or proceeding in any such court. 

Each of DIP Lender and Borrower irrevocably consents to service of process in the manner 
provided for notices in Section 14(e).  Nothing in this Agreement will affect the right of any party hereto 
to serve process in any other manner permitted by applicable Law. 

Waiver of Jury Trial.  EACH PARTY HERETO IRREVOCABLY WAIVES, TO THE 
FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL 
BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR INDIRECTLY ARISING OUT OF THIS 
AGREEMENT OR ANY OTHER DIP LOAN DOCUMENT OR THE TRANSACTIONS 
CONTEMPLATED HEREBY OR THEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY 
OTHER THEORY). EACH PARTY HERETO (A) CERTIFIES THAT NO REPRESENTATIVE, 
AGENT, OR ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK 
TO ENFORCE THE FOREGOING WAIVER, AND (B) ACKNOWLEDGES THAT IT AND THE 
OTHER PARTIES HERETO HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT AND 
THE OTHER DIP LOAN DOCUMENTS BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS 
AND CERTIFICATIONS IN THIS SECTION 13. 

Miscellaneous. 

The provisions of this Agreement are intended to be severable. If for any reason any 
provisions of this Agreement shall be held invalid or unenforceable in whole or in part in any jurisdiction, 
such provision shall, as to such jurisdiction, be ineffective to the extent of such invalidity or unenforceability 
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without in any manner affecting the validity or enforceability thereof in any other jurisdiction or the 
remaining provisions thereof in any jurisdiction. 

No amendment, modification, supplement, or waiver of any provision of this Agreement 
nor consent to departure by Borrower therefrom shall be effective unless the same shall be in writing and 
signed by Borrower and DIP Lender, and then such waiver or consent shall be effective only in the specific 
instance and for the specific purpose for which given. 

No failure on the part of DIP Lender to exercise, and no delay in exercising, any right 
hereunder shall operate as a waiver thereof or preclude any other or further exercise thereof or the exercise 
of any other right. The remedies herein provided are cumulative and not exclusive of any remedies provided 
by Law.  The failure by DIP Lender at any time or times to require strict performance by Borrower of any 
provision of this Agreement or any of the other DIP Loan Documents shall not waive, affect or otherwise 
diminish any right of DIP Lender thereafter to demand strict compliance and performance with such 
provision. 

The Obligations, representations and warranties of Borrower hereunder shall be joint and 
several. This Agreement shall be binding on Borrower and its successors and assigns and shall inure to the 
benefit of DIP Lender and its successors and assigns, except that Borrower may not assign, transfer or 
delegate this Agreement, any other DIP Loan Document or any of its Obligations hereunder or thereunder 
without the prior written consent of DIP Lender in its sole discretion. With the consent of Borrower, not to 
be unreasonably withheld, DIP Lender may assign all or a portion of its rights and obligations under this 
Agreement; provided that such consent shall not be required (i) at any time that an Event of Default has 
occurred and is continuing, (ii) in connection with any assignment to an affiliate of DIP Lender, or (iii) in 
connection with any merger or consolidation of DIP Lender. 

Unless otherwise agreed in writing, notices shall be given to DIP Lender and Borrower at 
their address set forth in the signature page of this Agreement, or such other address communicated in 
writing by either such party to the other, which notices shall be deemed to be effective upon receipt. 

The obligations of Borrower under Sections 5, 11, 12 and 13 shall survive the repayment 
of the DIP Loan, termination of the DIP Loan Documents, the occurrence of the effective date of any plan 
of reorganization and any discharge of claims against or interests in Borrower. 

All representations and warranties made in this Agreement and the other DIP Loan 
Documents shall survive the making of any extension of credit hereunder and the delivery of any Note and 
shall continue in full force and effect until the full and final payment and performance of the Obligations 
and the termination of the DIP Loan Documents. 

This Agreement and each other DIP Loan Document (other than the DIP Financing Order) 
may be executed in any number of counterpart signature pages, and by the different parties on different 
counterparts, each of which when executed shall be deemed an original but all such counterparts taken 
together shall constitute one and the same instrument. This Agreement and each other DIP Loan Document 
(other than the DIP Financing Order) will be deemed executed by the parties hereto when each has signed 
it and delivered its executed signature page to DIP Lender by facsimile transmission, electronic 
transmission or physical delivery. This Agreement and each other DIP Loan Document (other than the DIP 
Financing Order) constitute the entire contract among the parties relating to the subject matter hereof and 
supersede any and all previous agreements and understandings, oral or written, relating to the subject matter 
hereof. Delivery of an executed counterpart of a signature page of this Agreement by facsimile or in 
electronic (e.g., “pdf” or “tif”) format shall be effective as delivery of a manually executed counterpart of 
this Agreement.  No party hereto or to any other DIP Loan Document (other than the DIP Financing Order) 
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shall raise the use of a facsimile machine or digital imaging and electronic mail to deliver a signature or the 
fact that any signature was transmitted or communicated through the use of a facsimile machine or digital 
imaging and electronic mail as a defense to the formation of a contract and each such party forever waives 
any such defense.  The words “execution,” “signed,” “signature,” and words of like import in any DIP Loan 
Document (other than the DIP Financing Order) shall be deemed to include electronic signatures or the 
keeping of records in electronic form, each of which shall be of the same legal effect, validity or 
enforceability as a manually executed signature or the use of a paper-based recordkeeping system, as the 
case may be, to the extent and as provided for in any applicable law, including the Federal Electronic 
Signatures in Global and National Commerce Act, Records, or any other similar state laws based on the 
Uniform Electronic Transactions Act. 

The terms “herein,” “hereof” and “hereunder” and other words of similar import refer to 
this Agreement as a whole and not to any particular section, paragraph or subdivision. Any pronoun used 
shall be deemed to cover all genders. The section titles appear as a matter of convenience only and shall 
not affect the interpretation of this Agreement. References in this Agreement to “Preamble”, “Recital”, 
“Sections”, “Schedules” or “Exhibits” shall be to the Preamble, Recitals, Sections, Schedules or Exhibits 
of or to this Agreement unless otherwise specifically provided. All references in this Agreement or any 
other DIP Loan Document (other than the DIP Financing Order) to statutes shall include all amendments 
of same and implementing regulations and any successor or replacement statutes and regulations; to any 
instrument or agreement (including any of the DIP Loan Documents (other than the DIP Financing Order)) 
shall include any and all modifications and supplements thereto and any and all restatements, extensions or 
renewals thereof to the extent such modifications, supplements, restatements, extensions or renewals of any 
such documents are permitted by the terms hereof and thereof; to any Person means and includes the 
administrators, legal representatives, successors and permitted assigns of such Person; to “include,” 
“includes” and “including” shall be deemed to be followed by the phrase “without limitation”; or to the 
time of day means the time of day on the day in question in Atlanta Georgia, unless otherwise expressly 
provided in such DIP Loan Document. Unless the context of this Agreement or any other DIP Loan 
Document (other than the DIP Financing Order) clearly requires otherwise, references to the plural include 
the singular, references to the singular include the plural and the term “or” has, except where otherwise 
indicated, the inclusive meaning represented by the phrase “and/or.” A Default or an Event of Default shall 
be deemed to exist at all times during the period commencing on the date that such Default or Event of 
Default occurs to the date on which such Default or Event of Default is waived in writing pursuant to this 
Agreement or, with respect to any Default, is cured within any period of cure expressly provided in this 
Agreement. Whenever in any provision of this Agreement or any other DIP Loan Document (other than the 
DIP Financing Order) DIP Lender is authorized to take or decline to take any action (including making any 
determination) in the exercise of its “discretion” or “judgment,” such provision shall be understood to mean 
that DIP Lender may take or refrain to take such action in its sole and absolute discretion. 

Maximum Limit on Interest. The provisions of this Agreement, the other DIP Loan Documents 
and all other agreements between Borrower and DIP Lender, whether now existing or hereafter arising and 
whether written or oral, are hereby expressly limited so that, in no contingency or event whatsoever, 
whether by reason of acceleration of the maturity of the DIP Loan or otherwise, shall the amount contracted 
for, charged, taken, received, paid or agreed to be paid to DIP Lender for the use, forbearance, or detention 
of the DIP Loan or otherwise, exceed the Highest Lawful Rate, as herein defined. If, from any circumstance 
whatsoever, performance or fulfillment of any provision hereof or of any agreement between Borrower and 
DIP Lender shall, at the time performance or fulfillment of such provision shall be due, exceed the Highest 
Lawful Rate or otherwise transcend the limit of validity prescribed by applicable law, then, ipso facto, the 
obligation to be performed or fulfilled shall be reduced to the Highest Lawful Rate, and if, from any 
circumstance whatsoever, DIP Lender shall ever receive anything of value deemed interest under applicable 
Law in excess of interest the Highest Lawful Rate, an amount equal to any excessive interest shall be applied 
to the reduction of the principal balance owing hereunder, and not to the payment of interest, or if such 
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excessive interest exceeds the unpaid balance of principal of the DIP Loan, then such excess shall be 
refunded to Borrower. All sums paid or agreed to be paid to DIP Lender for the use, forbearance, or 
detention of the indebtedness of Borrower to DIP Lender shall, to the extent permitted by applicable Law, 
be amortized, prorated, allocated and spread through the full term of the DIP Loan until payment in full, so 
that the rate of interest on account of such indebtedness will not at any time exceed the Highest Lawful 
Rate. The provisions of this paragraph shall control all agreements between Borrower and DIP Lender. The 
term “Highest Lawful Rate” as used herein shall mean the maximum non-usurious rate of interest permitted 
by whichever of applicable federal or Georgia Law from time to time permits the highest maximum non-
usurious interest rate with respect to the DIP Loan. 

Extension Option.  Borrower may, prior to applicable Maturity Date, elect to request two separate 
three (3) month extensions provided that there are no uncured events of default by written notice to DIP 
Lender (an “Extension”); provided, however, that no Default or Event of Default shall have occurred and 
be continuing at the time of such request and on the date of the exercise of such Extension (the “Extension 
Date”), Borrower shall pay to DIP Lender the Extension Fee in cash.  In connection with any such 
Extension, DIP Lender shall have the right to require amendments or other modifications to this Agreement 
and the other DIP Loan Documents prior to or contemporaneously with such Extension and such 
amendments and modifications shall be acceptable to DIP Lender in its sole discretion.  

Power of Attorney. Borrower hereby irrevocably makes, constitutes and appoints DIP Lender (and 
any of such DIP Lender’s officers, employees or agents designated by DIP Lender), with full power of 
substitution, as Borrower’s true and lawful attorney, in Borrower’s name:  (a) after the occurrence of an 
Event of Default and during the continuation thereof, to endorse such Person’s name on any checks, notes, 
acceptances, money orders, drafts or other forms of payment or security constituting DIP Collateral that 
may come into DIP Lender’s possession; (b) after the occurrence of an Event of Default and during the 
continuation thereof, to sign Borrower’s name on drafts against account debtors, on schedules and 
assignments of accounts, on notices to account debtors and on any account invoice or bill of lading, in each 
case, to the extent constituting DIP Collateral; and (c) to the extent that either (i) Borrower fails to act after 
the reasonable request of DIP Lender or (ii) an Event of Default has occurred and is continuing, to do all 
other things necessary or advisable to accomplish the purposes of this Agreement or the other DIP Loan 
Documents.  The foregoing power of attorney, being coupled with an interest, is irrevocable so long as any 
Obligations are outstanding.  Borrower hereby ratifies and approves all acts of the attorney.  Neither DIP 
Lender nor any of its employees, officers or agents shall be liable for any acts or omissions or for any error 
in judgment or mistake of fact or law except for gross negligence or willful misconduct as determined by a 
final non-appealable order of a court of competent jurisdiction. 

Performance of Obligations. If Borrower shall fail to discharge any covenant, duty or Obligation 
hereunder or under any of the other DIP Loan Documents, DIP Lender may, in its sole discretion at any 
time, for Borrower’s account and at Borrower’s expense, pay any amount or do any act required of 
Borrower hereunder or under any of the other DIP Loan Documents or otherwise lawfully requested by 
DIP Lender. All costs and expenses incurred by DIP Lender in connection with the taking of any such 
action shall be reimbursed to DIP Lender by Borrower on demand with interest at the Default Rate from 
the date such payment is made or such costs or expenses are incurred to the date of payment thereof. Any 
payment made or other action taken by DIP Lender under this Section 18 shall be without prejudice to any 
right to assert, and without waiver of, an Event of Default hereunder and without prejudice to the right of 
DIP Lender to proceed thereafter as provided herein or in any of the other DIP Loan Documents. 

PATRIOT Act.  DIP Lender hereby notifies Borrower that it may be required to obtain, verify and 
record information that identifies Borrower pursuant to the requirements of the PATRIOT Act, which 
information includes the name and address of Borrower and other information that will allow the DIP 
Lender to identify Borrower in accordance with the PATRIOT Act.  
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Signature Page to Senior Secured Debtor-In-Possession Note and Security Agreement 

IN WITNESS WHEREOF, this Agreement has been executed by the parties hereto as of the date 
first written above. 

BORROWER:  

Wellmade Floor Coverings International, Inc. 
 
 
By:        
Name: 
Title: 

 
 
Wellmade Industries MFR NA LLC 
 
 
 
By:        
Name: 
Title: 

Address for notices to Borrower: 

Wellmade 
c/o AURORA MANAGEMENT PARTNERS 
1201 Peachtree Street, Suite 1570 
Atlanta, GA 30361 
Attn: David Baker  
dbaker@auroramp.com 
Greg Baker 
gbaker@auroramp.com 
 
With a copy to: 

John D. Elrod 
Greenberg Traurig, LLP 
Terminus 200 
3333 Piedmont Road NE, Suite 2500 
Atlanta, GA 30305 
elrodj@gtlaw.com 
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DIP LENDER: 

SUMMITBRIDGE NATIONAL  
INVESTMENTS VIII LLC 
 
 
By:        
Name:  
Title: 

Address for notices to DIP Lender: 

Summit Investment Management LLC 
1700 Lincoln Street, Suite 2150 
Denver, CO 80203 
Attention: Senior Asset Manager 

With a copy to: 

William A. Rountree, Will B. Geer, and Ceci Christy 
Rountree Leitman Klein & Geer LLC 
Century Plaza I 
2987 Clairmont Road, Suite 350 
Atlanta, Georgia 30329 
wrountree@rlkglaw.com 
wgeer@rlkglaw.com 
cchristy@rlkglaw.com 
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SCHEDULE I 
 

DIP COLLATERAL 
 
“DIP Collateral” shall mean all right, title and interest of Borrower in and to the following assets, whether 
now owned or hereafter acquired and wherever located: 
 

all machinery, apparatus, equipment, fittings and fixtures of every kind and nature 
whatsoever, now or hereafter;  

all other personal property of Borrower, including all goods, inventory, and accounts; and 

any and all (i) proceeds paid or payable with respect to any of the foregoing, (ii) supporting 
obligations and commercial tort claims with respect to any of the foregoing and (iii) all accessions to, 
substitutions and replacements for, and rents, profits and products of, each of the foregoing (or any portion 
thereof), any and all proceeds of any insurance, indemnity, warranty or guaranty payable to Borrower from 
time to time with respect to any of the foregoing (or any portion thereof). 

all assets included in the definition of “Collateral” in the Interim DIP Order. 

ACTIVE 712935152 
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EXHIBIT 2 
 

Budget 
 

To be attached. 
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EXHIBIT B 
 

DIP Declaration 
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UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF GEORGIA 
ATLANTA DIVISION 

 
In re: 
 
WELLMADE FLOOR COVERINGS 
INTERNATIONAL, INC., et al.,1 

 
Debtors. 

 

 
Chapter 11 
 
Case No. 25-58764 
 
(Joint Administration Requested) 
 
 

 
DECLARATION OF TERI STRATTON IN SUPPORT OF THE EMERGENCY 

MOTION OF THE DEBTORS FOR ENTRY OF INTERIM AND FINAL ORDERS 
(A) AUTHORIZING THE DEBTORS TO OBTAIN POSTPETITION FINANCING 

AND TO USE CASH COLLATERAL, (B) GRANTING LIENS AND 
SUPERPRIORITY CLAIMS, (C) GRANTING ADEQUATE PROTECTION, 

(D) MODIFYING THE AUTOMATIC STAY, (E) SCHEDULING  
FINAL HEARING, AND (F) GRANTING RELATED RELIEF 

Pursuant to 28 U.S.C. § 1746, I, Teri Stratton, hereby declare under penalty of perjury that, 

to the best of my knowledge, information and belief, and after reasonable inquiry, the following is 

true and correct: 

1. I am a Senior Managing Director and National Practice Leader for Restructuring 

and Special Situations at Hilco Corporate Finance, LLC (“Hilco”), a leading financial services 

firm.  Hilco is the proposed investment banker to the debtors and debtors in possession 

(collectively, the “Debtors”) in the above-referenced chapter 11 cases (the “Chapter 11 Cases”).  I 

am duly authorized to execute this declaration (the “Declaration”) on behalf of Hilco.  Unless 

otherwise stated, the facts set forth in this Declaration are based on my personal knowledge, 

 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, include: Wellmade Industries MFR. N.A LLC (1058) and Wellmade Floor Coverings International, Inc. 
(8425).  The mailing address for the Debtors for purposes of these chapter 11 cases is: 1 Wellmade Drive, Cartersville, 
GA 30121. 
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information provided to me by other employees of Hilco and records kept in the ordinary course 

of business by Hilco, information provided to me or to Hilco employees working under my 

supervision by or on behalf of the Debtors, including directors, officers, and other advisors to the 

Debtors, and records kept in the ordinary course of business by the Debtors and provided by the 

Debtors or their representatives to Hilco, or my views and beliefs, including as based upon my 

experience and knowledge of the Debtors’ business and financial condition.  I am not being 

compensated specifically for this testimony other than through payments received by Hilco in its 

capacity as a proposed professional to the Debtors in these chapter 11 cases.  If I were called to 

testify, I would testify competently to the facts discussed herein on that basis. 

2. I submit this Declaration in connection with the Emergency Motion of the Debtors 

for Entry of Interim and Final Orders (A) Authorizing the Debtors to Obtain Postpetition 

Financing and to Use Cash Collateral, (B) Granting Liens and Superpriority Claims, (C) Granting 

Adequate Protection, (D) Modifying the Automatic Stay, (E) Scheduling Final Hearing, and (F) 

Granting Related Relief (the “DIP Motion”),2 which seeks, among other things, approval of (i) a 

proposed $4 million senior secured postpetition financing on a priming and superpriority basis (the 

“DIP Facility”) and (ii) the postpetition use of Cash Collateral.3 

3. In particular, I submit this Declaration in support of my view that the DIP Facility: 

(i) is the best available postpetition financing option for the Debtors in light of the marketing 

 
2   Capitalized terms used but not defined herein have the meanings given to such terms in the DIP Motion or the 

DIP Agreement, as applicable. 

3   The material terms of the proposed DIP Facility are set forth in detail in the DIP Motion. For the avoidance of 
doubt, any description of the proposed terms of the DIP Facility herein or in the DIP Motion is qualified in its 
entirety by reference to the Interim Order and the DIP Agreement, as applicable. 
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process described below and under the circumstances and (ii) is the product of an arm’s-length, 

good-faith negotiation process. 

Background and Qualifications 

4. Hilco is a full-service, global investment banking and financial advisory firm with 

thousands of employees around the world, which provides a broad range of services to its clients 

including, without limitation, services relating to: (i) general financial advice; (ii) mergers, 

acquisitions, and divestitures; (iii) capital raising; and (iv) corporate restructurings.  Hilco has 

advised debtors, creditors, equity constituencies, and purchasers in connection with many 

reorganizations. Hilco and its senior professionals have extensive experience in the reorganization 

and restructuring of troubled companies, both out-of-court and in chapter 11 proceedings.  Hilco 

and/or its professionals are providing or have provided investment banking, financial advisory and 

other services in connection with the following recent cases, among others:  In re OTB Holding 

LLC, et al., No. 25-52415 (SMS) (Bankr. N.D. Ga. May 15, 2025); In re iM3NY LLC, No. 25-

10131 (BLS) (Bankr. D. Del. Feb. 21, 2025); In re TGI Friday’s Inc., et al., No. 24-80069 (SGJ) 

(Bankr. N.D. Tex. Dec. 30, 2024); In re One Table Restaurant Brands LLC, No. 24-11553 (KBO) 

(Bankr. D. Del. July 17, 2024); In re MRRC Hold Co., No. 24-11164 (CTG) (Bankr. D. Del. June 

5, 2024); In re Red Lobster Management LLC, No. 24-02486 (GER) (Bankr. M.D. Fla. May 19, 

2024); F/V Aleutian Endurance LLC, et al. v. Peter Pan Seafood Company, LLC, No. 24-2-00601-

6 (Wash. Ct. App. Apr. 2, 2024); In re MusclePharm Corporation, No. 22-14422 (NMC) (Bankr. 

D. Nev. Aug. 28, 2023); In re Meridian Restaurants Unlimited, LC, No. 23-20731 (JTM) (Bankr. 

D. Ut. Aug. 1, 2023); In re CBC Restaurant Corp., No. 23-10245 (KBO) (Bankr. D. Del. June 2, 

2023); In re CiCi’s Holdings, Inc., No. 21-30155 (SGJ) (Bankr. N.D. Tex. Mar. 1, 2021); In re 

VIVUS, Inc., No. 20-11779 (LSS) (Bankr. D. Del. Jul. 7, 2020); In re Garden Fresh Restaurant 
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Corporation, No. 20-02477 (JLS) (Bankr. S.D. Cal. May 14, 2020); In re The Krystal Company, 

No. 20-61065 (PWB) (Bankr. N.D. Ga. Jan. 19, 2020); In re HRI Holding Corp, No. 19-12415 

(MFW) (Bankr. D. Del. Nov. 14, 2019); In re FTD Companies, No. 19-11240 (LSS) (Bankr. D. 

Del. Jun. 3, 2019); In re Kona Grill Inc., No. 19- 10953 (CSS) (Bankr. D. Del. May 28, 2019); In 

re Willowood USA Holdings, LLC, No. 19-11079 (KHT) (Bankr. D. Colo. Feb. 15, 2019); In re 

Synergy Pharmaceuticals, No. 18-14010 (LGB) (Bankr. S.D. N.Y. Dec. 12, 2018); In re RM 

Holdco LLC, No. 18-11795 (MFW) (Bankr. D. Del Aug. 30, 2018); In re Portrait Innovations, 

No. 17-31455 (JCW) (Bankr. W.D. N.C. Sept. 1, 2017); In re Ignite Restaurant Group, Inc., No. 

17-33550 (DRJ) (Bankr. S.D. Tex. Jun. 6, 2017); In re Central Grocers, Inc., No. 17-13886 (PSH) 

(Bankr. N.D. Ill. May 4, 2017); In re Sotera Wireless, No. 16-05968 (LST) (Bankr. S.D. Cal. Sept. 

30, 2016); In re Rotary Drilling Tools USA, LLC, No. 16-33433 (MI) (Bankr. S.D. Tex. Jul. 6, 

2016); In re Golden County Foods, No. 15-11062 (KG) (Bankr. D. Del. May 15, 2015); In re 

Claim Jumper Restaurants, LLC, No. 10-12819 (KG) (Bankr. D. Del. Oct. 6, 2010). 

5. I have over two decades of experience in advising on distressed sell-side and buy-

side mergers and acquisitions transactions, recapitalizations, and restructuring transactions to 

middle market companies across many industries including consumer, energy, and 

industrials.  Prior to joining Hilco in 2022, I held positions at both Piper Sandler, where I was 

employed for over a decade and at Macquarie Capital Advisors, where I focused on providing debt 

advisory, equity private placements, capital markets, mergers and acquisitions, and restructuring 

advisory services to middle market companies across many industries. I also have experience in 

corporate banking, serving in both credit administration and special assets. 

6. I received a bachelor’s degree in economics from the University of California at 

Los Angeles (“UCLA”) as well as a Master of Business Administration degree in finance, with 
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honors, from the Anderson School at UCLA. I am a Certified Insolvency and Restructuring 

Advisor, a member of the Turnaround Management Association, a member of the Association of 

Insolvency and Restructuring Advisors, as well as a member of the American Bankruptcy Institute. 

Hilco’s Retention 

7. Hilco has been advising the Debtors for over two months.  Hilco was initially 

engaged by the Debtors under an engagement letter, dated May 21, 2025, to serve as investment 

banker to (a) advise on and execute a sale of the Debtors’ businesses or substantially all of the 

assets or its businesses and/or (b) advise on and execute a capital raise transaction involving the 

sourcing of debt and/or equity capital.  

8. Through its prepetition services to the Debtors, Hilco has developed institutional 

knowledge regarding the Debtors’ operations and capital structure.  In providing these prepetition 

services, Hilco’s professionals have worked closely with the Debtors’ management and other 

professionals and have become well acquainted with the Debtors’ businesses, debt structure, 

creditors, and related matters, including (i) reviewing the Debtors’ business plan and operating 

assumptions; (ii) reviewing the Debtors’ debt and capital structure; (iii) discussing with outside 

financing sources options for potential debtor-in-possession financing; and (iv) marketing the 

Debtors’ assets for sale both prepetition and in contemplation of a postpetition sale process.  

Accordingly, Hilco has developed relevant experience and expertise regarding the Debtors’ 

businesses and has developed an understanding of the liquidity needs of the Debtors. 

The Debtors’ Capital Structure 

9. The Debtors’ prepetition capital structure is set forth in the Declaration of David 

Baker in Support of Chapter 11 Petitions and First Day Motions (the “First Day Declaration”).  

The First Day Declaration provides, among other things, that (i) the Debtors have prepetition 
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secured indebtedness in the aggregate amount not less than $18 million including principal, 

accrued and unpaid interest, and certain fees owing under the Prepetition Credit Facility pursuant 

to the Prepetition Loan Documents and (ii) the Prepetition Obligations are secured by a lien on 

substantially all of the Debtors’ assets. 

The Debtors’ DIP Marketing Efforts 

10. The availability of postpetition financing to fund the Debtors’ anticipated cash 

shortfalls during the Chapter 11 Cases is critical to the Debtors’ ability to pursue a postpetition 

sale process and maximize value in these cases. 

11. The Debtors’ effort to obtain postpetition financing began in earnest in May 2025, 

when Hilco began assisting the Debtors in both raising financing and soliciting bids for the sale of 

the business of the Debtors.  Specifically, Hilco reached out to 15 parties, all of whom are active 

in the market for assessing financing opportunities and providing capital solutions, to evaluate 

their willingness to provide financing to the Debtors during these Chapter 11 Cases.  The majority 

of interested parties were interested in purchasing the Debtors’ assets or both provide financing 

and ultimately purchase the assets.  Hilco is still engaging with numerous interested parties in 

purchasing some or all of the Debtors’ assets.   

12. The DIP Lender was one of the only parties interested in solely providing 

financing to the Debtors.  It became clear that utilizing a lender who was not interested in 

purchasing the Debtors’ assets would foster the most open, fair, and competitive sale process.  

13. While several other DIP financing proposals were received, the DIP Lender’s 

proposal represented the most favorable, both in terms of economics and given the dynamics of 

the Debtors’ asset sale process, of any proposal received. 

Case 25-58764-sms    Doc 15-2    Filed 08/05/25    Entered 08/05/25 11:32:33    Desc 
Exhibit B - DIP Declaration    Page 7 of 10



 
 
 

 
 

The Proposed DIP Facility Was Negotiated in Good Faith and at Arms’ Length 

14. I have personally reviewed the various financing proposals provided to the Debtors 

in connection with the negotiations.  I believe that the terms of the DIP Facility, and the agreements 

related thereto, were negotiated in good faith and at arm’s-length between the Debtors and the DIP 

Lender and are designed to permit the Debtors to maximize the value of their assets.  The DIP 

Facility will provide critically needed liquidity to the Debtors to complete the postpetition 

marketing and sale processes in these Chapter 11 Cases that the Debtors and their advisors believe 

will maximize value on the best available terms and conditions given the circumstances of these 

cases. 

15. In addition, under the DIP Facility, the Debtors have agreed, subject to Court 

approval, to pay the DIP Lender’s reasonable fees and expenses, including attorneys’ fees and 

costs, incurred in connection with the DIP Agreement and the DIP Loan.  I believe that payment 

of such fees and costs is customary and reasonable under the circumstances.  I believe that the fees 

under the DIP Facility are within the range of reasonableness to fees agreed upon in similar debtor-

in-possession financings.  Based on information made available to me, these fees were subject to 

negotiation between the Debtors and the DIP Lender, are an integral component of the overall 

terms of the DIP Facility and were required by the DIP Lender as consideration for the extension 

of postpetition financing. 

16. I believe that, without the risk of unnecessary disruption and incurring incremental 

cost to the Debtors’ Chapter 11 Cases, the Debtors are unable to obtain financing from sources 

other than the DIP Lender on terms more favorable than those provided under the DIP Facility and 

the DIP Loan Documents. 
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The Proposed DIP Financing and the Debtors’ Need for 
Immediate Access to Financing and the Use of Cash Collateral 

17. The proposed DIP Facility, more fully described in the DIP Motion, will provide 

the Debtors with up to $4 million to support their operations and liquidity needs in these Chapter 

11 Cases.  I believe the DIP Facility represents the best source of financing available to the Debtors 

under the circumstances and should provide sufficient liquidity to fund these Chapter 11 Cases. 

18. Specifically, the Proposed DIP facility is a senior secured multidraw term loan 

credit facility (the “DIP Facility”) in an aggregate principal amount not to exceed $4 million, of 

which $120,000 will be made available to be drawn upon entry of the Interim Order.  The balance 

of the availability of the DIP Facility will be made available upon the Debtors’ designation of a 

stalking horse bidder. 

19. As set forth in the First Day Declaration and as evidenced by the budget attached 

to the DIP Motion, the Debtors have an urgent and necessary need to use Cash Collateral on an 

interim basis and to obtain the DIP Loan to avoid immediate and irreparable harm to the Debtors, 

their estates, their creditors, and other parties-in-interest, and to enable the Debtors to administer 

the Chapter 11 Cases and preserve the value of their estates.  It is my understanding that the ability 

of the Debtors to maintain business relationships with their vendors and customers, pay their 

employees, and otherwise finance their operations (as well as the value-maximizing sale 

transactions that are detailed in the First Day Declaration) at this stage of these Chapter 11 Cases 

requires access to the DIP Loan and use of Cash Collateral.  It is my understanding that without 

the DIP Facility and authority to use Cash Collateral, the Debtors will not have sufficient available 

sources of funds to administer the Chapter 11 Cases, operate their businesses in the ordinary 

course, and consummate the proposed sales of the Debtors’ business units. 
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20. Accordingly, I believe that without immediate access to the DIP Facility or Cash 

Collateral, the Debtors could suffer substantial and irreparable harm and that the Debtors’ need for 

access to additional liquidity is, therefore, urgent. 

21. In connection with all of the foregoing, the Debtors determined that, in light of the 

Debtors’ circumstances, the terms offered by the DIP Lender, the amount of secured debt already 

encumbering the Debtors’ assets, the terms generally required in the market for loans of the size 

and nature of the DIP Facility, and considering the expense, time and risks associated with finding 

and obtaining court approval of alternative financing, the DIP Lender’s final terms contained in 

the DIP Facility are the best terms currently available to the Debtors for such financing.   

22. For all of these reasons, I believe the DIP Facility is the most competitive source 

of postpetition financing reasonably attainable under the circumstances, is in the best interests of 

the Debtors’ estates, and is necessary to avoid irreparable harm to the Debtors and their estates. 

23. Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing 

is true and correct to the best of my knowledge and belief. 

Dated:  August 5, 2025 /s/ Teri Stratton  
Teri Stratton, Senior Managing Director 
Hilco Corporate Finance, LLC 
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