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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re: Chapter 11

WINDSTREAM FINANCE, CORP., et al.,! Case No. 19-22397 (RDD)
(Formerly Jointly Administered
under Lead Case: Windstream
Holdings, Inc., Case No. 19-22312)

Reorganized Debtors.

N N N N N N N N

NOTICE OF REORGANIZED DEBTORS’ TWENTIETH
OMNIBUS OBJECTION TO THE NO LIABILITY CLAIMS,
SUBSTANTIVELY DUPLICATE CLAIMS, AND CLAIMS TO BE MODIFIED

PLEASE TAKE NOTICE that a hearing on the Reorganized Debtors’ Twentieth
Omnibus Objection to the No Liability Claims, Substantively Duplicate Claims, and Claims to be
Modified (the “Objection”) will be held before the Honorable Robert D. Drain, United States
Bankruptcy Judge, United States Bankruptcy Court for the Southern District of New York, at the
United States Bankruptcy Court for the Southern District of New York, 300 Quarropas Street,

White Plains, New York 10601, on Thursday, September 30, 2021, at 10:00 a.m., prevailing

1 The last four digits of the Reorganized Debtor Windstream Finance, Corp.’s tax identification number are 5713.
Due to the large number of Reorganized Debtors in these chapter 11 cases, for which joint administration was
granted, a complete list of the reorganized debtor entities and the last four digits of their federal tax identification
numbers is not provided herein. A complete list of such information may be obtained on the website of the
Reorganized Debtors’ claims and noticing agent at http://www.kccllc.net/windstream. The location of the
Reorganized Debtors’ service address for purposes of these chapter 11 cases is 4001 North Rodney Parham Road,
Little Rock, Arkansas 72212.
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Eastern Time (the “Hearing”).

PLEASE TAKE FURTHER NOTICE that any responses to the relief requested in the
Objection must (a) be in writing, (b) conform to the Federal Rules of Bankruptcy Procedure, the
Local Bankruptcy Rules for the Southern District of New York, all General Orders applicable to
chapter 11 cases in the United States Bankruptcy Court for the Southern District of New York, and
the Order (1) Approving (A) Omnibus Claims Objection Procedures, (B) Omnibus Substantive
Claims Objections and Form of Notice, and (C) Satisfaction Procedures and Form of Notice and

(11) Waiving Bankruptcy Rule 3007(e)(6) (the “Objection Procedures Order”) [Docket No. 1141],

(c) be filed electronically with the Court on the docket of In re Windstream Finance, Corp., Case
No. 19-22397 (RDD) by registered users of the Court’s electronic filing system and in accordance
with the General Order M-399 (which is available on the Court’s website at

http://www.nysb.uscourts.gov), (d) be sent to the Court’s chambers, and (e) be served so that the

following parties actually receive such response on or before Thursday, September 23, 2021, at

4:00 p.m., prevailing Eastern Time (the “Response Deadline”): (i) Kirkland & Ellis LLP, 601

Lexington Avenue, New York, New York 10022, Attn.: Stephen E. Hessler, P.C., Trudy Smith,
and Chris Ceresa; (ii) Kirkland & Ellis LLP, 300 North LaSalle Street, Chicago, Illinois 60654,
Attn.: Ross M. Kwasteniet, P.C., Brad Weiland, and John R. Luze; and (iii) Brann & Isaacson
LLP, P.O. Box 3070, Lewiston, Maine 04243, Attn.: Martin Eisenstein and Nathaniel Bessey.
PLEASE TAKE FURTHER NOTICE that the Reorganized Debtors are authorized to
submit to the Court an order substantially in the form annexed as Exhibit A to the Objection (the
“Order”) if (a) a response to the Objection is not filed and served timely on or before the Response
Deadline or (b) all responses to the Objection are resolved before the Hearing. The Court may

enter the Order with no further notice or opportunity to be heard under such circumstances.
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PLEASE TAKE FURTHER NOTICE that the Hearing may be continued or adjourned
thereafter from time to time in accordance with the Final Order Establishing Certain Notice, Case
Management, and Administrative Procedures [Docket No. 392].

PLEASE TAKE FURTHER NOTICE that a copy of the Objection may be obtained free

of charge on Kurtzman Carson Consultants LLC’s website at http://www.kccllc.net/windstream.

You may also obtain copies of any pleadings on the Court’s website at

http://www.nysb.uscourts.gov in accordance with the procedures and fees set forth thereon.

[Remainder of page intentionally left blank]
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Dated: August 31,2021 /s/ Stephen E. Hessler, P.C.
New York, New York Stephen E. Hessler, P.C.
KIRKLAND & ELLIS LLP

KIRKLAND & ELLIS INTERNATIONAL LLP
601 Lexington Avenue

New York, New York 10022

Telephone:  (212) 446-4800

Facsimile: (212) 446-4900

-and -

James H.M. Sprayregen, P.C.

Ross M. Kwasteniet, P.C. (admitted pro hac vice)
Brad Weiland (admitted pro hac vice)

John R. Luze (admitted pro hac vice)

KIRKLAND & ELLIS LLP

KIRKLAND & ELLIS INTERNATIONAL LLP
300 North LaSalle Street

Chicago, Illinois 60654

Telephone:  (312) 862-2000

Facsimile: (312) 862-2200

-and-

Solely as to the Tax Claims (as defined in the Objection)
Martin Eisenstein (admission pro hac vice pending)
Nathaniel Bessey (admission pro hac vice pending)
BRANN & ISAACSON LLP

P.O. Box 3070

Lewiston, Maine 04243

Telephone: (207) 786-3566

Facsimile: (207) 783-9325

Counsel to the Reorganized Debtors
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Hearing Date: September 30, 2021, at 10:00 a.m. (prevailing Eastern Time)
Response Deadline: September 23, 2021, at 4:00 p.m. (prevailing Eastern Time)

Stephen E. Hessler, P.C.

KIRKLAND & ELLIS LLP

KIRKLAND & ELLIS INTERNATIONAL LLP
601 Lexington Avenue

New York, New York 10022

Telephone: (212) 446-4800

Facsimile: (212) 446-4900

Counsel to the Reorganized Debtors

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re:
WINDSTREAM FINANCE, CORP., et al.,!

Reorganized Debtors.

N N N N N N N N

James H.M. Sprayregen, P.C.

Ross M. Kwasteniet, P.C. (admitted pro hac vice)
Brad Weiland (admitted pro hac vice)

John R. Luze (admitted pro hac vice)

KIRKLAND & ELLIS LLP

KIRKLAND & ELLIS INTERNATIONAL LLP
300 North LaSalle Street

Chicago, Illinois 60654

Telephone: (312) 862-2000

Facsimile: (312) 862-2200

Chapter 11
Case No. 19-22397 (RDD)
(Formerly Jointly Administered

under Lead Case: Windstream
Holdings, Inc., Case No. 19-22312)

REORGANIZED DEBTORS’ TWENTIETH
OMNIBUS OBJECTION TO THE NO LIABILITY CLAIMS,
SUBSTANTIVELY DUPLICATE CLAIMS, AND CLAIMS TO BE MODIFIED

YOU SHOULD LOCATE YOUR NAME AND YOUR CLAIM(S) ON THE SCHEDULES
PLEASE TAKE NOTICE THAT THE
OBJECTION SEEKS TO DISALLOW, EXPUNGE, OR OTHERWISE AFFECT YOUR
CLAIM(S). THEREFORE, PLEASE READ THIS OBJECTION AND ATTACHMENTS
THERETO VERY CAREFULLY AND DISCUSS THEM WITH YOUR ATTORNEY. IF
YOU DO NOT HAVE AN ATTORNEY, YOU MAY WISH TO CONSULT ONE.

ATTACHED TO EXHIBIT A HERETO.

Windstream Finance, Corp. and its affiliates (before the effective date of their chapter 11

plan,? collectively, the “Debtors” and after the effective date of their chapter 11 plan, collectively,

The last four digits of the Reorganized Debtor Windstream Finance, Corp.’s tax identification number are 5713.

Due to the large number of Reorganized Debtors in these chapter 11 cases, for which joint administration was
granted, a complete list of the reorganized debtor entities and the last four digits of their federal tax identification
numbers is not provided herein. A complete list of such information may be obtained on the website of the
Reorganized Debtors’ claims and noticing agent at http://www.kccllc.net/windstream. The location of the
Reorganized Debtors’ service address for purposes of these chapter 11 cases is 4001 North Rodney Parham Road,

Little Rock, Arkansas 72212.

2 The Debtors emerged from chapter 11 on September 21, 2020, as set forth in the Notice of (I) Entry of
Confirmation Order, (II) Occurrence of Effective Date, and (IIl) Related Bar Dates [Docket No. 2527].
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the “Reorganized Debtors™) respectfully state as follows in support of this obj ection.’

Relief Requested

1. The Reorganized Debtors seek entry of an order, substantially in the form attached
hereto as Exhibit A (the “Order”), (a) disallowing and expunging the claims identified on

(1) Schedule 1 to the Order (collectively, the “No Liability Claims™) because each purported

liability cannot be reconciled with the Debtors’ books and records for the reasons stated in this

objection and on Schedule 1 and (ii) Schedule 2 to the Order (the “Substantively Duplicate

Claims”) because they are duplicative of another proof of claim filed for the same liability and
(b) modifying the claims identified on Schedules 3 and 4 to the Order (collectively, the “Claims to
be Modified”) because the asserted amount and/or priority related to each claim is not reflected in
the supporting documentation, the Debtors’ books and records, or supported under the Bankruptcy
Code. In support of this objection, the Reorganized Debtors submit the declarations of Shannon
Wagner, the Director-Tax Accounting for the Reorganized Debtors, as to the Tax Claims (as

defined herein), attached hereto as Exhibit B (the “Wagner Declaration”), and Holden Bixler, a

Managing Director at Alvarez & Marsal North America, LLC, attached hereto as Exhibit C

(the “Bixler Declaration”) as to the claims subject to this objection other than the Tax Claims.

2. With respect to the Pennsylvania Claims (as defined herein), the Reorganized
Debtors seek entry of an order providing that the amount(s) (a) due on account of the remaining

claims thereof shall be $1,863,226.27, which is net of the Debtors’ prepayments and overpayments

3 Capitalized terms used but not defined in this objection shall have the meanings given to such terms in the Order
(1) Approving (A) Omnibus Claims Objection Procedures, (B) Omnibus Substantive Claims Objections and Form
of Notice, and (C) Satisfaction Procedures and Form of Notice and (Il) Waiving Bankruptcy Rule 3007(e)(6) (the
“Objection Procedures Order”) [Docket No. 1141].
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to the Department (as defined herein)* and (b) of the Post-Petition Credits (as defined in the
Wagner Declaration), listed in Exhibit 2 to the Wagner Declaration, total $15,669,669.72.

Jurisdiction and Venue

3. The United States Bankruptcy Court for the Southern District of New York
(the “Court”) has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the
Amended Standing Order of Reference from the United States District Court for the Southern
District of New York, dated January 31, 2012. The Reorganized Debtors confirm their consent,

pursuant to rule 7008 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), to

the entry of a final order by the Court in connection with this objection to the extent that it is later
determined that the Court, absent consent of the parties, cannot enter final orders or judgments in
connection herewith consistent with Article III of the United States Constitution.

4. Venue is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409.

5. The bases for the relief requested herein are section 502(b) of title 11 of the United

States Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code”) and the Objection Procedures

Order.

The Claims Reconciliation Process

6. On May 10, 2019, the Debtors filed their respective schedules of assets and
liabilities and statements of financial affairs [Docket Nos. 505-06] pursuant to Bankruptcy
Rule 1007 and the Order Granting a Second Extension of Time to File Schedules and Statements
of Financial Affairs [Docket No. 387]. On January 21, 2020, the Debtors filed amendments to

certain schedules, as set forth in the Notice of Filing Amended Schedule G and Supplemental

4 The Reorganized Debtors have credits arising from certain Pennsylvania No Liability Claims (i.e., Claim Nos.
1413, 1417, 1422, 1434, 7335, 7529, and 8018), and the Reorganized Debtors have applied such credits to reduce
amounts owed on account of certain Pennsylvania Claims to be Modified (i.e., Claim Nos. 1428, 7535, and 8739).
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Deadline to Submit Proofs of Claim [Docket No. 1436] and Notice of Filing Amended Schedule F
and Supplemental Deadline to Submit Proofs of Claim [Docket No. 1435].

7. On May 13, 2019, the Court entered the Order (1) Setting Bar Dates for Submitting
Proofs of Claim, (II) Approving Procedures for Submitting Proofs of Claim, and (I1I) Approving

Notice Thereof (the “Bar Date Order”) [Docket No. 518] establishing certain dates and deadlines

for filing proofs of claim in these chapter 11 cases with Kurtzman Carson Consultants LLC.

8. Approximately 8,800 proofs of claim have been filed against the Debtors, totaling
approximately $16.6 billion in the aggregate as of the date hereof. On October 10, 2019, the Court
granted the Debtors authority to file omnibus objections to claims in accordance with the
procedures set forth in the Objection Procedures Order.

9. The Debtors filed their first omnibus claims objection on November 18, 2019. On
July 27, 2021, the Reorganized Debtors filed the Reorganized Debtors’ Nineteenth Omnibus
Objection to the No Liability Claims and Claims to be Modified [Docket No. 162]. The Court
entered orders (as may have been modified) granting all previous omnibus claims objections as of
the date hereof other than the aforementioned omnibus claims objection, which is pending at the
time of this filing. By this objection, the Reorganized Debtors now seek approval to disallow and
expunge or modify certain claims for the reasons set forth below.

Objection

10.  Section 502(a) of the Bankruptcy Code provides that a filed proof of claim is
deemed allowed unless a party in interest objects to it. 11 U.S.C. § 502(a). Section 502(b)(1)
provides that, upon objection, claims shall not be allowed to the extent unenforceable at applicable
law. See 11 U.S.C. § 502(b)(1). Further, the Plan provides that, after the Effective Date, each
Debtor or Reorganized Debtor shall “retain any and all rights and defenses such Debtor had with

respect to any Claim immediately before the Effective Date.” Plan, at Art. VILA.
4
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11.  Bankruptcy Rule 3007 contains the grounds upon which “objections to more than
one claim may be joined in an omnibus objection.” Fed. R. Bankr. P. 3007(d). The Objection
Procedures Order expands Bankruptcy Rule 3007(d) and permits the Reorganized Debtors to file
omnibus objections to claims on additional grounds. In addition, the Objection Procedures Order
permits the Reorganized Debtors to include an objection to a request for payment of an
administrative claim in an omnibus claims objection. Accordingly, the Reorganized Debtors file
this objection to the claims listed on Schedules 1, 2, 3, and 4 to the Order on the bases set forth
below, in the Wagner Declaration, and in the Bixler Declaration to ease the administrative burden
on this Court and the Reorganized Debtors during the claims reconciliation process.

A. No Liability Claims.

12. The Reorganized Debtors object to the sixteen (16) No Liability Claims listed on
Schedule 1 to the Order—twelve (12) of which (the claims identified on rows 3 and 6-16 of

Schedule 1) (collectively, the “Pennsylvania No Liability Claims”) were filed by the Pennsylvania

Department of Revenue or a bureau or division thereof (the “Department”).5 After reviewing the
No Liability Claims, the Reorganized Debtors and their advisors have determined that such claims
seek to recover amounts for which the Debtors are not liable. Section 502(b)(1) of the Bankruptcy
Code provides, in relevant part, that a claim may not be allowed to the extent that “such claim is
unenforceable against the debtor and property of the debtor, under any agreement or applicable
law.” 11 U.S.C. § 502(b)(1).

13.  The Reorganized Debtors and their advisors have reviewed the Debtors’ books,

records, and other relevant information to determine that each of the No Liability Claims is

> The following twelve (12) claims constitute the Pennsylvania No Liability Claims: Claim Nos. 1413, 1417, 1419,
1422-23, 1426, 1434, 1685, 7335, 7529, 8018, and 8633. See Schedule 1 to the Order attached hereto.
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inconsistent with the Debtors’ books and records. The specific basis for the objection to each No
Liability Claim is stated on Schedule 1 to the Order in the “Reason” entry and is further described
herein, in the Wagner Declaration solely as to the Pennsylvania No Liability Claims, or in the
Bixler Declaration. Disallowance of these No Liability Claims will enable the claims register to
reflect more accurately the claims asserted against the Debtors. Therefore, the Reorganized
Debtors request that the No Liability Claims be disallowed and authority to expunge the No
Liability Claims from the claims register.

Pennsvlvania No Liability Claims

14. The Pennsylvania No Liability Claims consist of the claims against certain Debtor
entities for certain Gross Receipts Taxes and Income/Franchise Taxes. Each Pennsylvania No
Liability Claim was filed before the bar date for claims of governmental units, except for Claim
No. 8633 (regarding the claim against Windstream Holdings, Inc. for corporate income taxes for
the 2018 calendar year), which was filed in October 2020, more than a year after the applicable
bar date.®

15. On August 19, 2021, the Debtors and the Department agreed to resolve and settle

(the “Sales Tax/Withholding Tax Settlement Agreement”) the Department’s claims for sales tax,

withholding tax, and interest and penalty thereon.
16.  As part of the Sales Tax/Withholding Tax Settlement Agreement, the Department
agreed to withdraw all claims that sought only sales tax or withholding tax and did not include

claims for gross receipts taxes and/or income/franchise taxes. The Sales Tax/Withholding Tax

6 For the avoidance of doubt, Claim No. 8633 remains subject to a pending objection on grounds it was late-filed.
See Reorganized Debtors’ Thirteenth Omnibus Objection to Insufficient Documentation Claims, a Late-Filed
Claim, No Liability Claims, Substantively Duplicate Claims, and Claims to be Modified [Docket No. 33], at
Schedule 2 to the proposed order attached thereto.
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Settlement Agreement provides that, to the extent the Department’s claims included gross receipts
taxes and/or income/franchise taxes in addition to the sales taxes and/or withholding taxes, the
Department agreed to reduce such claims by the amount of the sales taxes, withholding taxes, and
interest and penalty thereon, leaving only amounts owed on account of gross receipt taxes and/or
income/franchise taxes.

17.  Representatives of the Reorganized Debtors and the Department have engaged in
good-faith negotiations to attempt to resolve the gross receipts and income/franchise tax claims,
but have not reached final agreement. In that regard, the Reorganized Debtors and the Department
have agreed in principle to the amounts set forth on Exhibit 1 to the Wagner Declaration in (a)
Column I thereof as to pre-payments by Windstream PA and (b) Column J thereof as to
overpayments by certain Debtors. See Wagner Declaration. What remains in disagreement are
the amount of tax liability and interest thereon, as set forth in Columns G and H of Exhibit 1 to the
Wagner Declaration as well as the amounts of overpayments by Windstream D&E Systems LLC,
as set forth in Column K thereof and discussed in the Wagner Declaration. The Pennsylvania
Claims identified on Schedule 1 to the Order are those claims for which the Reorganized Debtors
determined that no liability exists, including claims for which the amount of any liability is equal
to or exceeded by the amounts of pre-payments or overpayments made by the Debtors, as
illustrated in Exhibit 1 to the Wagner Declaration, and for which the Reorganized Debtors contend
no additional payment is due to the Department.

B. Substantively Duplicate Claims.

18. The Reorganized Debtors object to the two (2) Substantively Duplicate Claims
listed in the column labeled “Claims to be Disallowed” on Schedule 2 to the Order because the
Reorganized Debtors have determined that more than one proof of claim was filed for the same

underlying liability, and such claimants are not entitled to multiple recoveries. As further

7
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described in the Bixler Declaration, the Reorganized Debtors determined that each “Remaining
Claim” should survive in lieu of the corresponding Substantively Duplicate Claim in the column
titled “Claims to be Disallowed” on Schedule 2 to the Order after reviewing the Debtors’ books
and records and the documents attached to the proofs of claim. Specifically, the holder of each
Substantively Duplicate Claim filed a subsequent proof of claim to change the Debtor entity
against which the claim was asserted while the underlying obligation remained the same. Each
Substantively Duplicate Claim was identified because there is no substantive difference between
the original and subsequently-filed proofs of claim. Therefore, the Substantively Duplicate Claim
should be disallowed and expunged in its entirety to prevent a double recovery.

19.  Furthermore, the Remaining Claims listed on Schedule 2 to the Order will remain
on the claims register unless the relevant claimant withdraws or the Court disallows such claim.
The Reorganized Debtors’ right to object to the Remaining Claims in the future on any grounds
permitted under applicable law is preserved in the Objection Procedures Order.

C. Claims to be Modified.

20. As provided in more detail on Schedules 3 and 4 to the Order, the Reorganized
Debtors object to twelve (12) Claims to be Modified because the Reorganized Debtors have
determined that each claim failed to provide sufficient documentation to support the asserted
amount to such claims, showed a record of indebtedness not reflected in the Debtors’ books and
records, and/or asserted an amount or priority that is not supported under the Bankruptcy Code.
The Department filed the eleven (11) claims identified on Schedule 3 to the Order (the

“Pennsylvania Claims to be Modified” and, together with the Pennsylvania No Liability Claims,
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the “Pennsylvania Claims”).” The City of Lincoln, Nebraska (the “City”) filed Claim No. 8651

identified on Schedule 4 to the Order (together with the Pennsylvania Claims, the “Tax Claims”).
The specific basis for the objection to each Claim to be Modified is stated on Schedules 3 and 4 to
the Order in the “Reason” entry and is further described in the Wagner Declaration as to the
Pennsylvania Claims to be Modified and Lincoln Claim or in the Bixler Declaration.

21. Failure to modify the Claims to be Modified could result in each relevant claimant
receiving an unwarranted recovery. Accordingly, the Reorganized Debtors respectfully request
entry of an order modifying the amount of each Claim to be Modified to the corresponding amount
identified in the “Amount” and or “Priority” sub-column within the “Modified Claims” column on
Schedules 3 and 4 to the Order.

Certain Pennsylvania Claims to be Modified

22.  As described in paragraphs A.17 above, the Reorganized Debtors and the
Department have agreed in principle to amounts of prepayment by Windstream PA (as shown in
Column I of Exhibit 1 to the Wagner Declaration) and overpayments by certain Debtors (as shown
in Column J of Exhibit 1 to the Wagner Declaration) relating to pre-petition periods. These
payments, together with pre-petition overpayments made by Windstream D&E Systems LLC, as
set forth in Column K of Exhibit 1 to the Wagner Declaration are Pre-Petition Credits, available
to reduce the amount of any bankruptcy claims asserted by the Department against the Debtors.

23. In certain cases, as shown in Column L of Exhibit 1 to the Wagner Declaration, the
amount of Pre-Petition Credits available to a particular Debtor exceed the amount of liability

claimed by or allowable to the Department, resulting in certain credits owed by the Department to

7 The following eleven (11) claims constitute the Pennsylvania Claims to be Modified: Claim Nos. 1420, 1428,
1431-32, 1435, 1546, 1549, 1552, 7535, 8737, and 8739. See Schedule 3 to the Order attached hereto.
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the Reorganized Debtors. These credits are set forth in Column L of Exhibit 1 to the Wagner
Declaration. The proposed modifications to Claims No. 1428, 7535 and 8739, as listed on
Schedule 3 to the Order include the application of these credits to reduce amounts otherwise owed
by the Debtors.

24.  As aresult of the modifications, the aggregate amount of the Pennsylvania Claims
to be Modified should be reduced to a total amount of $1,863,226.27, as reflected on Schedule 3
to the Order.

25. The use of these Pre-Petition Credits to reduce the total amount of the Department’s
claims against the Reorganized Debtors is equitable under the circumstances, not barred by the
Bankruptcy Code, and is consistent with the Plan, which provides that, after the Effective Date,
each Debtor or Reorganized Debtor shall “retain any and all rights and defenses such Debtor had
with respect to any Claim immediately before the Effective Date.” Plan, at Art. VIL.A.

26.  Importantly, no credits owed by the Department to the Reorganized Debtors due to
pre-payments or overpayments made by the Reorganized Debtors after the petition date, or relating
to any tax period not yet concluded as of the Petition Date (including overpayments from a
previous tax year that were rolled forward to a subsequent tax year) were applied. These Post-
Petition Credits remain available to the Reorganized Debtors to reduce Pennsylvania tax liability
for post-petition periods. The amount of the Post-Petition Credits is $15,669,669.72, as set forth
in Exhibit 2 to the Wagner Declaration.

Claim No. 8651

217. On or about August 26, 2019, the City filed proof of Claim No. 7511 against debtor
Windstream Holdings, Inc. for the City’s Telecommunication Occupation Taxes (the “Occupation

Tax” or “Taxes”) imposed on the gross receipts “resulting from any telecommunication services

10
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and charges to a customer for which telecommunication services are provided,” pursuant to

Lincoln Municipal Code 3.24.080 (the “Municipal Code”).# Claim No. 7511 did not include a

claim for any specific dollar amount, but stated that the City had contracted with a third-party
auditor, Garth Ashpaugh, to conduct an audit of the Debtor’s liability for the Occupation Tax.

1. The Surprise: A Close to $2 Million Claim for Occupation Tax Against
a Different Debtor and Largely Based on a Tax on a Tax.

28. On or about October 13, 2020, nearly a month after the Effective Date of the
Reorganized Debtors’ confirmed bankruptcy plan, and more than a year after the bar date for
claims of governmental units (August 26, 2019), the City filed Claim No. 8651: a nearly $2 million
claim for the period of 2013-2017 against a different Debtor—Windstream Nebraska, Inc.—than the
debtor described in the original Claim No. 7511. Claim No. 8651 is based, in large part, on
Windstream Nebraska’s alleged failure to assess its customers and pay the resulting City
Occupation Tax, on certain charges. Specifically, the City contends that Windstream Nebraska
should have calculated tax based not just on its charges to customers for telecommunication
services, but also for the add-on charges it passed on to customers for the City Occupation Tax
itself. Windstream Nebraska billed its customers for the Occupation Tax, as the Municipal Code
specifically authorized. See Section 3.24.080(d) of the Municipal Code. However, neither the
Municipal Code nor the City ever made clear in a regulation, ruling, or other public announcement
that a tax was due on the tax, and the Debtors’ tax department had consulted with a national service
provider, Avalara, and has been informed that no tax should be charged to customers on the taxes

it is allowed to pass on to customers. See Wagner Declaration.

8  Claim No. 7511 was previously expunged. See Order Granting Reorganized Debtors’ Eleventh Omnibus
Objection to Amended Claims, Equity Interest Claims, Insufficient Documentation Claims, No Liability Claims,
Substantively Duplicate Claims, and Claims to be Modified [Docket No. 2758], at row 6 of Schedule 1 thereto.

11
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29. The proof of claim for Claim No. 8651 states that it is an amendment to the
previously-filed proof of claim for Claim No. 7511. Claim No. 8651 asserts a priority claim in the
amount of $1,929,443, consisting of unpaid Occupation Taxes for the period between January
2013 and April 2017, and attaching, as Attachment 1 thereto, a schedule showing the auditor’s
determinations of additional tax liability ($914,406.62), interest through October 31, 2020
($969,316.50), and penalty ($45,720.31).

30. On or about July 1, 2021, third-party auditor Garth Ashpaugh provided the

Reorganized Debtors a revised schedule attached to the Wagner Declaration as Exhibit 4 (the “July

1, 2021 Schedule”), reducing the total amount claimed by the City from $1,929,443 to
$1,337,123.78, consisting of Occupation Tax liability ($555,025.52), interest through July 31,
2021 ($754,346.98), and penalty ($27,751.28). The City has not filed an amended claim reflecting
the recent audit adjustments as set forth in the July 1, 2021 Schedule.

31. Upon examination of the audit workpapers and their own books and records, the
Reorganized Debtors have determined that the City’s claims are excessive, for the reasons set forth
in more detail below. Specifically, the City’s claims for Occupation Tax, as revised in the July 1,
2021 Schedule, are erroneously calculated based upon charges not subject to the Occupation Tax
under the Municipal Code, the lion’s share of which are the tax on the tax itself. Further, the City
claims, in both Claim No. 8651 as well as the July 1, 2021 Schedule, interest accruing during the
pendency of the Reorganized Debtors’ bankruptcy proceedings, in contravention of section
502(b)(2) of the Bankruptcy Code. The City also erroneously claims priority for the entirety of its
claim, including claims for the tax years 2013-2015, and for non-compensatory penalties.

32. Accordingly, and subject to further objection and the express reservation of rights

set forth below, the Reorganized Debtors request that Claim No. 8651 be reduced to reflect solely

12
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a general unsecured claim in the total amount of $413,481.69 (consisting of $198,779.36 of
Occupation Tax Liability and $214,702.34 of interest through the February 25, 2019 date of the
Reorganized Debtors’ petition in bankruptcy). The entire claim, as reduced, should be categorized
as a general unsecured claim because the entire allowable portion of Claim No. 8651 relates to
returns for gross receipts taxes filed more than three years prior to the petition date. As a result,
no portion of the claim is entitled to priority under section 507 of the Bankruptcy Code.

2. Objection to Claim No. 8651.

33. The Reorganized Debtors object to Claim No. 8651 on the grounds that it is
excessive and includes claims for amounts that are not owed to the City.

34.  As an initial matter, Claim No. 8651 — which purports to assert a priority claim in
the total amount of $1,929,443 — exceeds the total liability determined by the City’s own auditor
and shared with Windstream in its most recent audit workpapers, which is the July 1, 2021
Schedule. The July 1, 2021 Schedule asserts a total amount due of $1,337,123.78. While this
amount is itself excessive, for the reasons set forth more fully below, the Claim should in no case
exceed the amount calculated by the City’s own contracted auditor in the July 1, 2021 Schedule.

viii. Objection to claimed liability calculated on receipts not subject
to the City’s Occupation Tax.

35. The City’s claim is also excessive because it calculates tax on receipts that are not
subject to the City’s Occupation Tax. As described in the Wagner Declaration, the City’s
contracted auditor calculated Occupation Tax on the following categories of charges shown on
customer’s bills: (1) revenue from charges for telecommunication service; (2) revenue from
Universal Service Fund charges; (3) E911 Charges; (4) Late Payment Revenue; (5) Returned
Check Charges; (6) Voicemail Revenue; (7) Telecom Relay Surcharge; and (8) charges reflecting

the Lincoln occupation tax itself, as authorized by Lincoln Municipal Code Section 3.24.080(d).

13
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For the reasons set forth below, only categories 1, 2 & 3 above are “gross receipts” subject to
Lincoln’s occupation tax.
ii. Charges for the Occupation Tax, late payment charges, and

returned check charges are not gross receipts resulting from
telecommunication services.

36. Claim No. 8651 is a claim for the telecommunication occupation tax imposed under
Section 3.24.080 of the Municipal Code. Section 3.24.080 levies “upon every person, firm,
partnership, corporation, or association engaged in the business of offering, providing or selling
telecommunication services to the public for hire in the City of Lincoln an occupation tax of six
percent (6%) on the gross receipts resulting from any telecommunication services and charges to
a customer for which telecommunication services are provided.” Clearly, the Occupation Tax is
designed to impose a tax on a company for the occupation of “offering, providing or selling
telecommunication services.” The charges to the customer for the occupation tax itself are not
part of the service offered to the customer. While the Municipal Code does specify that charges
for regulatory fees on the service such as universal service fees are subject to the Occupation Tax,
nowhere does the Municipal Code state that the service provider’s receipts from charges to
customers for the Occupation Tax are themselves subject to the Occupation Tax, even though
Subsection 3.24.080(d) of the Municipal Code permits the telecommunications service provider to
“itemize, as an add-on charge, the tax” on the bill to the customer. Nor did the City provide by
any regulation, ruling or other public statement that a tax was due on the add-on charge the provider
is permitted to add to the bill to the customer. Therefore, it was a surprise to Windstream Nebraska
that the claim for a period going back to 2013 and ending in 2017 was in large part an assessment
by the City of a tax on the tax it was allowed to pass on to its customers.

37. “Generally speaking, statutes imposing a tax are strictly construed against the

government and in favor of the taxpayer, while exemptions from taxation are to be strictly
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construed in favor of the government and not extended by judicial construction.” Big Blue
Express, Inc. v. Nebraska Department of Revenue, Case No. S-20-518, 2021 WL 3234373, at *§
(Supreme Court of Nebraska, July 30, 2021) (citing New York Ins. Co. v. Edwards, 271 U.S. 109
(1926) and 71 Am. Jur. 2d State and Local Taxation § 7 (2012). In light of this rule of construction,
the definition of “telecommunications services,” as well as the term “gross receipts resulting from
telecommunications services,” contained in Section 3.24.080 must be read strictly, and not
interpreted to include charges other than those included within the plain meaning of the language
of the Ordinance long after the period when the company could have passed that tax on to its
customers.

38. “Telecommunications Services” are defined in Section 3.24.080(a) of the
Municipal Code as “the provision of all communication services operable by the general public.”
Under Section 3.24.080(b)(5), “telecommunication services” subject to the occupation tax include
“any other telecommunication services that are a necessary component of the service provided,
regardless of whether the services or fees are required by federal, state or local authorities or
provided by the telecommunication business including, but not limited to, universal service fund
fees imposed under Neb Rev. Stat. §§86-317 et seq.”

39.  Indetermining whether receipts from certain categories of charges on a customer’s
bill are gross receipts from the provision of telecommunications services, subject to the occupation
tax, this Court must determine if the charges are “a necessary component of the service provided.”
Any receipts that do not meet this definition cannot be part of the base on which the Occupation
Tax is calculated.

iii. Charges to customers for the Occupation Tax should not

themselves be subject to the tax lest there be a tax on a tax, which
is not a telecommunications service in the first place.

15
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40.  The most significant category of receipts erroneously included in taxable gross
receipts by the City’s contracted auditor are charges to customers for the Occupation Tax itself.
Under the plain language of the Ordinance, a charge for the occupation tax does not meet the
definition of “telecommunications services.” The Occupation Tax is not a charge for a
telecommunications service within the meaning of Section 3.24.080(a) (“the provision of all
communication services operable by the general public”). Nor are the taxes a component, much
less a “necessary component of the service provided,” within the meaning of Section
3.24.080(b)(5).

41. That a separate charge for the occupation tax is not itself a gross receipt subject to
the occupation tax is further illustrated by subsection (d) of Section 3.24.080 of the Ordinance,
which expressly provides that “the seller of telecommunication services may itemize, as an add-on
charge, the tax levied on the bill, receipt, or other invoice to the purchaser.” The fact that the
Ordinance contemplates and permits the seller of telecommunications to pass the Occupation Tax
on to the customer necessarily means that the charge for the tax cannot itself be subject to the tax.
Indeed, if it were the intent of the legislature that added Subsection (d) to impose the tax on the
pass-on of charges for the tax, Subsection (d) would have stated as follows: “(d) the seller of
telecommunication services may itemize, as an add-on charge, to the charges for the other
telecommunication services, the tax levied on the bill, receipt, or other invoice to the purchaser”
(emphasis added).

42. In addition, the fact that the communications company is given the option under
Subsection (d) to pass on the Occupation Tax shows that the tax cannot be a “necessary”

component of the service provided under Section 3.24.080(b)(5).
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43.  Moreover, if the charge for the Occupation Tax were itself subject to the
Occupation Tax, the seller of telecommunications would be placed in the impossible position of
having to either understate the amount of tax imposed or overstate the amount of tax, in either case
thwarting the intention of the Municipal Code that the “tax imposed” may be separately stated as
an add-on charge to the customer.’

44. In light of the cardinal rule of statutory construction that tax statutes are construed
strictly against the government entity imposing the tax and the actual statutory language that does
not treat the occupation tax as a telecommunication service subject to the tax, the City’s claim
should be reduced to reflect that charges to customers for the Occupation Tax are not taxable gross
receipts subject to the tax.

45.  Finally, the add-on charges Windstream Nebraska passed on to its customers for
the Occupation Tax were not “gross receipts resulting from telecommunications services.” The
phrase gross receipts resulting from telecommunications services by necessity must mean all
receipts a provider receives from telecommunications services. If there were a different
construction, then a seller of telecommunication services and ancillary items such as t-shirts, pens
and other items with a Company logo would be charged a telecommunications occupation tax on
the sale of these other items (unlike a general retailer, which would not be subject to the

telecommunications occupation tax), simply because the telecommunications provider also sold

9 Asan example, if a seller charged a customer $100.00 for telecommunications services, the occupation tax would
be $6.00 (6% of $100.00). Ifthe seller chose to include the $6.00 tax as an add-on charge, as expressly permitted
under the Ordinance, the City’s position is that the gross receipts subject to the occupation tax would not be
$100.00 (the charge for service), but would instead be $106.00 (the charge for service plus the charge for the
occupation tax). The occupation tax owed, then, would be $6.36 (6% of $10.60). If the seller instead charged its
customer $6.36 for the occupation tax, the City would treat $106.36 as taxable gross receipts, and the tax owed
would be $6.3816. If the seller instead included a charge of $6.38, it would be understating the amount of
occupation tax by a fraction of a cent ($106.38 * 6% = $6.3824). However, if the seller included a charge of
$6.39, it would be overstating the occupation tax by a fraction of a cent ($106.39 * 6% = $6.3834).

17
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telecommunications services. Certainly, if the legislature’s intention was to impose a tax on all
services and products a telecommunications provider sells or charges to its customers, then the
legislature should have spelled that out.

iv. Charges for Late Payment and Returned Checks are not for
telecommunications services.

46.  Additional categories of receipts that do not meet the definition of charges for the
provision of telecommunications services include late payment and returned check charges. Based
on the plain language of the Ordinance, a late fee or returned check charge is not a “necessary
component” of any “communication services operable by the general public,” and accordingly
those categories of charges cannot be included in taxable gross receipts. The City’s claim should
be reduced to reflect that late fees and returned check fees are not taxable gross receipts from the
provision of telecommunications service.

V. Charges for the Telecommunications Relay Surcharge are
explicitly exempted from tax.

47. Section 3.24.080(c) of the Municipal Code provides that “Gross receipts shall not
include any services and charges for ... (6) any surcharges required by Neb. Rev. Stat. §§ 86-313
[surcharges for the Nebraska Telecommunications Relay System Fund] or 86-457 [Enhanced
Wireless 911 surcharges]. One of the categories of receipts the City’s contracted auditor included
in his calculation of taxable gross receipts was “Telecom Relay Surcharge” receipts. Because the
Telecom Relay Surcharge is imposed by Neb. Rev. Stat. § 86-313, this category of receipts is
explicitly exempt from taxation under the Municipal Code itself.

Vi. Charges for voice mail are charges for an ancillary service, and
Nebraska law prohibits the imposition of tax on these charges.

48. Section 86-704(4)(a)(i)(B) of the revised statutes of Nebraska prohibits the
imposition by a municipality of a tax on a telecommunications company except for those
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occupation taxes imposed on receipts from telecommunications service as defined in Section 77-
2703.04(7)(aa). Section 77-2703.04(7)(aa)(viii) specifically excludes from the definition of
telecommunications service “ancillary services.”

vii.  The City has erroneously claimed interest that accrued during
the pendency of Windstream’s bankruptcy proceedings.

49. Claim No. 8561 purports to calculate and claim interest on the claimed tax liability
through October 31, 2020. The July 1, 2021 Schedule calculates interest through July 31, 2021.
Section 502(b)(2) of the Bankruptcy Code precludes the accrual of interest during the pendency of
the bankruptcy proceeding. Thus, interest should stop as of the date the chapter 11 petition was
filed, which was February 25, 2019. Any interest amounts calculated for periods subsequent to
that date should be eliminated.

viii. The Imposition of Penalties is not Warranted.

50.  Section 3.24.090 of the Municipal Code provides that “all deferred payments shall
draw interest at the rate of one percent per month and shall be compounded quarterly. After default
for six months, a penalty of five percent (5%) shall be added in addition to the interest charges.”
The City, in Claim 8651, claims a penalty in the amount of 5% of the calculated additional liability.

51.  While neither the Municipal Code nor the Nebraska Revised Statutes articulate the
grounds for waiver or abatement of tax penalties, the Nebraska Tax Commission has discretion to
waive all or part of any penalties imposed under Nebraska’s tax laws. Neb. Rev. ST. §77-2792.
Abatement of penalties is appropriate in this case, where the proper calculation of liability shows
good faith efforts by Windstream Nebraska, which actually resulted in overpayments of tax for the
three most recent years under audit. Accordingly, Claim No. 8651 should be reduced to eliminate

penalties.
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ix. Summary of the Reduction.

52. The amount of the claim shall be reduced to a total amount of $413,481.69 of
general unsecured liability, consisting of $198,779.36 of Occupation Tax and $214,702.34 of
interest through the February 25, 2019 date of the Reorganized Debtors’ chapter 11 petition.

53.  None of Claim No. 8651 is entitled to priority under Section 507(a)(8) of the
Bankruptcy Code.

54. The City has claimed priority under Section 507(a)(8) of the Bankruptcy Code. In
fact, no part of the City’s claim is entitled to priority under that section.

55. Section 507(a)(8)(A) of the Bankruptcy Code provides that unsecured claims of
governmental units are entitled to priority “only to the extent that such claims are for --- a tax on
or measured by income or gross receipts for a taxable year ending on or before the date of the
filing of the petition — (i) for which a return, if required, is last due, including extensions, after
three years before the date of the filing of the petition.” As reflected in Schedule 4 to the Order,
the only liability, properly calculated, relates to the 2013 and 2014 tax periods — well outside of
the three-year window in which unsecured claims for gross receipts taxes are entitled to priority.

56. Similarly, Section 507(a)(8)(G) of the Bankruptcy Code provides that penalties are
subject to priority only if the penalty is related to a claim of a kind specified in Section 507(a)(8),
and only if the penalty is in compensation for actual pecuniary loss. The 5% penalty claimed by
the City relates to periods more than three years old, and is not compensatory in nature, so is not
entitled to priority.

Compliance with the Objection Procedures and the Bankruptcy Rules

57. The Reorganized Debtors believe that the content of this objection is in full
compliance with the applicable Bankruptcy Rules and Objection Procedures Order for the

following reasons:
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this objection conspicuously states on the first page that “YOU SHOULD
LOCATE YOUR NAME AND YOUR CLAIM(S) ON THE
SCHEDULES ATTACHED TO EXHIBIT A HERETO. PLEASE
TAKE NOTICE THAT THE OBJECTION SEEKS TO DISALLOW,
EXPUNGE, OR OTHERWISE AFFECT YOUR CLAIM(S).
THEREFORE, PLEASE READ THIS OBJECTION AND
ATTACHMENTS THERETO VERY CAREFULLY AND DISCUSS
THEM WITH YOUR ATTORNEY. IF YOU DO NOT HAVE AN
ATTORNEY, YOU MAY WISH TO CONSULT ONE”;10

each schedule lists the claims subject to this objection in alphabetical order
based on the claimant’s name and contains a reference to the applicable
claim number;!!

each schedule to the Order provides the grounds for the objection to the
claims and a cross-reference to the page in this objection pertinent to the
stated grounds;!?

this objection states in the title the identity of the objecting party (i.e., the
Reorganized Debtors) and the grounds for the objection;!3

this objection is numbered appropriately;!4

the grounds asserted are that (i) the No Liability Claims assert claims that
are unenforceable against the Debtors, (ii) the Substantively Duplicate
Claims assert the same purported liability as another proof of claim filed in
the chapter 11 cases, and (iii) the Claims to be Modified failed to provide
sufficient documentation to support the asserted amount and/or priority, do
not relate to a record of indebtedness reflected in the Debtors’ books and
records, or are not supported under the Bankruptcy Code or nonbankruptcy
law;15 and

each schedule to the Order includes only the claims to which there is a
common basis for the objection.!6

10

11

12

13

14

15

16

See Fed. R. Bankr.

See Fed. R. Bankr.

See Fed. R. Bankr.

See Fed. R. Bankr.

See Fed. R. Bankr.

See Fed. R. Bankr.

P.

-3007(e)(1).
-3007(e)(2).
-3007(e)(3).
-3007(c)(4).

.3007(e)(5).

3007(d)(1); Objection Procedures Order.

See Objection Procedures Order, 9 4.
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For the foregoing reasons, the Reorganized Debtors respectfully submit that the content of this

objection is in full compliance with the Bankruptcy Rules and the Objection Procedures Order.
58. The Reorganized Debtors further respectfully state that notice and service of this

objection will be in full compliance with the Bankruptcy Rules for the following reasons:

(a) the objection will be filed with the Court and served upon (i) the affected
claimant set forth on each proof of claim subject to this objection or its
respective attorney of record, (ii) the U.S. Trustee, and (iii) parties that have
filed a request for service of papers under Bankruptcy Rule 2002;!7

(b) the Reorganized Debtors will also serve each claimant affected as a result
of this objection with a customized objection notice tailored, as appropriate,
to address the particular creditor, claim, and objection;!'® and

(c) this objection will be set for hearing at least thirty (30) days after the filing
of this objection.!?

Reservation of Rights

59. This objection is limited to the grounds stated herein. Accordingly, it is without
prejudice to the rights of the Reorganized Debtors or any other party in interest to object to any of
the claims listed on Schedules 1, 2, 3, and 4 to the Order, including the “Remaining Claims” listed
on Schedule 2 and the “Modified Claim” listed on Schedules 3 and 4 to the Order, on any grounds
whatsoever, and the Reorganized Debtors expressly reserve all further substantive or procedural
objections they may have with respect to such claims.

Objection Practice

60. This objection includes citations to the applicable rules and statutory authorities

upon which the relief requested herein is predicated and a discussion of its application to this

17 See Fed. R. Bankr. P. 2002, 3007(a).
18 See Objection Procedures Order 9 4.

19 See Fed. R. Bankr. P. 2002, 3007(a); Objection Procedures Order, q 4.
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objection. Accordingly, the Reorganized Debtors submit that this objection satisfies Local
Bankruptcy Rule 9013-1(a).

Notice

61. The Reorganized Debtors have provided notice of this objection to (a) the affected
claimant party set forth on each proof of claim or the respective attorney of record, (b) the entities
on the Master Service List (as defined in the case management order and available on the

Reorganized Debtors’ case website at www.kccllc.net/windstream), and (c) parties that have filed

arequest for service of papers under Bankruptcy Rule 2002. The Reorganized Debtors respectfully
submit that no other or further notice is necessary.

No Prior Request

62.  No prior request for the relief sought in this objection has been made to this or any

other court.

[Remainder of page intentionally left blank]

23



19-22397-rdd Doc 184 Filed 08/31/21 Entered 08/31/21 15:27:47 Main Document
Pg 28 of 71

WHEREFORE, the Reorganized Debtors respectfully request entry of the Order granting

the relief requested herein and such other relief as is just and proper.

Dated: August 31,2021 /s/ Stephen E. Hessler, P.C.
New York, New York Stephen E. Hessler, P.C.
KIRKLAND & ELLIS LLP

KIRKLAND & ELLIS INTERNATIONAL LLP
601 Lexington Avenue

New York, New York 10022

Telephone:  (212) 446-4800

Facsimile: (212) 446-4900

-and -

James H.M. Sprayregen, P.C.

Ross M. Kwasteniet, P.C. (admitted pro hac vice)
Brad Weiland (admitted pro hac vice)

John R. Luze (admitted pro hac vice)

KIRKLAND & ELLIS LLP

KIRKLAND & ELLIS INTERNATIONAL LLP
300 North LaSalle Street

Chicago, Illinois 60654

Telephone:  (312) 862-2000

Facsimile: (312) 862-2200

-and-

Solely as to the Tax Claims

Martin Eisenstein (admission pro hac vice pending)
Nathaniel Bessey (admission pro hac vice pending)
BRANN & ISAACSON LLP

P.O. Box 3070

Lewiston, Maine 04243

Telephone: (207) 786-3566

Facsimile: (207) 783-9325

Counsel to the Reorganized Debtors
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Proposed Order
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re: Chapter 11

WINDSTREAM FINANCE, CORP., et al.,! Case No. 19-22397 (RDD)

Reorganized Debtors. (Formerly Jointly Administered
under Lead Case: Windstream
Holdings, Inc., Case No. 19-22312)

N N N N N N N N

ORDER GRANTING REORGANIZED DEBTORS’
TWENTIETH OMNIBUS OBJECTION TO THE NO LIABILITY CLAIMS,
SUBSTANTIVELY DUPLICATE CLAIMS, AND CLAIMS TO BE MODIFIED

Upon the objection, dated August 31, 2021 (the “20th Objection’)? of the above-captioned

reorganized debtors (collectively, the “Reorganized Debtors”) for entry of an order (this “Order”)
disallowing and expunging or modifying the claims as identified on Schedules 1, 2, 3, and 4
attached hereto and pursuant to section 502(b) of the Bankruptcy Code and the Objection
Procedures Order [Docket No. 1141], all as more fully set forth in the 20th Objection; and upon
the Wagner Declaration; and upon the Bixler Declaration; and the Court having found that it has
jurisdiction over this matter pursuant to 28 U.S.C. §§ 157(a)-(b) and 1334(b) and the Amended
Standing Order of Reference from the United States District Court for the Southern District of
New York, dated January 31, 2012 as a core proceeding pursuant to 28 U.S.C. § 157(b)(2); and the

Court having found that venue in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409;

1" The last four digits of the Reorganized Debtor Windstream Finance, Corp.’s tax identification number are 5713.
Due to the large number of Reorganized Debtors in these chapter 11 cases, for which joint administration was
granted, a complete list of the Reorganized Debtor entities and the last four digits of their federal tax identification
numbers is not provided herein. A complete list of such information may be obtained on the website of the
Reorganized Debtors’ claims and noticing agent at http://www.kccllc.net/windstream. The location of the
Reorganized Debtors’ service address for purposes of these chapter 11 cases is 4001 North Rodney Parham Road,
Little Rock, Arkansas 72212.

2 (Capitalized terms used in this Order and not defined herein have the meanings given to such terms in the 20th
Objection filed contemporaneously herewith.
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and the Court having found that the Reorganized Debtors provided due and sufficient
individualized notice of the 20th Objection and the opportunity for a hearing thereon; and there
being no opposition to the relief granted herein; and no additional notice or a hearing being
required under the circumstances; and after due deliberation the Court having determined that the
legal and factual bases set forth in the 20th Objection establish just cause for the relief granted
herein, in that the 20th Objection rebutted any presumption of the validity of the claims at issue
and the respective claimants have not carried their burden of proof; and the relief granted herein

being in the best interests of the estates, creditors, and other parties in interest; now, therefore, it

is HEREBY ORDERED THAT:
1. The 20th Objection is granted as set forth herein.
2. The No Liability Claims listed on Schedule 1 attached hereto are disallowed and

expunged in their entirety.

3. The Substantively Duplicate Claims listed in the column labeled “Claims to be
Disallowed” on Schedule 2 attached hereto are disallowed and expunged in their entirety.

4. The Claims to be Modified identified on Schedules 3 and 4 attached hereto are
hereby modified in accordance with the corresponding entries within the “Modified Claims”
column relating to the amount and/or priority identified in the corresponding sub-column, as
described in the Motion.

5. The “Remaining Claims” as identified on Schedule 2 attached hereto and the
“Modified Claims” as identified on Schedules 3 and 4 attached hereto, as described above,

(collectively, the “Surviving Claims”) will remain on the Claims Register (including remain,

subject to any future objection on any basis), subject to the terms hereof.
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6. The total of the remaining Pennsylvania Claims to be Modified shall be

$1,863,226.27 (the “Payment Amount”) after the modifications for the tax liability, interest, and

the Debtors’ prepayments and overpayments, as described in the 20th Objection and Wagner
Declaration.

7. Upon the Reorganized Debtors’ payment of the Payment Amount to the
Department, the Pennsylvania Claims to be Modified shall be expunged.

8. Upon the payment by the Reorganized Debtors of the Payment Amount and the
payment by the Debtors of any recording fees for liens, the Department shall release any and all
liens on the Debtors’ or Reorganized Debtors’ properties that are on account of the Pennsylvania
Claims.

0. The amounts of Post-Petition Credits available to each Reorganized Debtor to
reduce taxes due for the calendar years 2019 and thereafter set forth on Exhibit 2 to the Wagner
Declaration are preserved to the fullest extent under applicable law and remain otherwise
unaffected by this Order.

10.  Kurtzman Carson Consultants LLC is authorized to update the claims register to
reflect the relief granted in this Order.

11.  Entry of this Order is without prejudice to the Reorganized Debtors’ right to object
to any other claims in these chapter 11 cases or to further object to the claims as addressed in the
20th Objection and as identified on Schedules 1, 2, 3, and 4 attached hereto (to the extent they are
not disallowed and expunged pursuant to this Order) on any grounds whatsoever at a later date.

12.  Each objection to each claim as addressed in the 20th Objection and as identified
on Schedules 1, 2, 3, and 4 attached hereto constitutes a separate contested matter as contemplated

—

in Bankruptcy Rule 9014. This Order shall be deemed a separate order with respect to each claim
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as addressed in the 20th Objection and as identified on Schedules 1, 2, 3, and 4 attached hereto.
Any stay of this Order shall apply only to the contested matter that involves such claim and shall
not act to stay the applicability or finality of this Order with respect to the other contested matters
covered hereby.

13.  Notice of the 20th Objection shall be deemed good and sufficient, and the
applicable requirements of the Bankruptcy Rules and Local Bankruptcy Rules have been satisfied.

14. The terms and conditions of this Order shall be immediately effective and
enforceable upon its entry.

15. The Reorganized Debtors are authorized to take any and all actions reasonably
necessary or appropriate to effectuate the relief granted pursuant to this Order.

16. This Court retains exclusive jurisdiction with respect to all matters arising from or
related to the implementation, interpretation, and enforcement of this Order.

White Plains, New York
Dated: ,2021

THE HONORABLE ROBERT D. DRAIN
UNITED STATES BANKRUPTCY JUDGE
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Schedule 1

No Liability Claims
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Schedule 2

Substantively Duplicate Claims
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Schedule 3

Claims to be Modified - Amount
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Schedule 4

Claims to be Modified - Amount and Priority
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Exhibit B

Wagner Declaration as to the Tax Claims
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Stephen E. Hessler, P.C.

KIRKLAND & ELLIS LLP

KIRKLAND & ELLIS INTERNATIONAL LLP
601 Lexington Avenue

New York, New York 10022

Telephone: (212) 446-4800

Facsimile: (212) 446-4900

Counsel to the Reorganized Debtors

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re:
WINDSTREAM FINANCE, CORP., et al.,!

Reorganized Debtors.

N N N N N N N N

James H.M. Sprayregen, P.C.

Ross M. Kwasteniet, P.C. (admitted pro hac vice)
Brad Weiland (admitted pro hac vice)

John R. Luze (admitted pro hac vice)

KIRKLAND & ELLIS LLP

KIRKLAND & ELLIS INTERNATIONAL LLP
300 North LaSalle Street

Chicago, Illinois 60654

Telephone: (312) 862-2000
Facsimile: (312) 862-2200
Chapter 11

Case No. 19-22397 (RDD)

(Formerly Jointly Administered
under Lead Case: Windstream
Holdings, Inc., Case No. 19-22312)

DECLARATION OF SHANNON WAGNER
IN SUPPORT OF REORGANIZED DEBTORS’
TWENTIETH OMNIBUS OBJECTION TO THE NO LIABILITY CLAIMS,
SUBSTANTIVELY DUPLICATE CLAIMS, AND CLAIMS TO BE MODIFIED

I, Shannon Wagner, hereby declare under penalty of perjury:

1. I submit this declaration (the “Declaration”) in support of the Reorganized Debtors’

Twentieth Omnibus Objection to the No Liability Claims, Substantively Duplicate Claims, and

Claims to be Modified (the “Objection”) filed by Windstream Finance, Corp., et al. and its debtor

1" The last four digits of the Reorganized Debtor Windstream Finance, Corp.’s tax identification number are 5713.
Due to the large number of Reorganized Debtors in these chapter 11 cases, for which joint administration was
granted, a complete list of the reorganized debtor entities and the last four digits of their federal tax identification
numbers is not provided herein. A complete list of such information may be obtained on the website of the
Reorganized Debtors’ claims and noticing agent at http://www.kccllc.net/windstream. The location of the
Reorganized Debtors’ service address for purposes of these chapter 11 cases is 4001 North Rodney Parham Road,

Little Rock, Arkansas 72212.
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and reorganized debtor affiliates (collectively, the “Debtors” or “Reorganized Debtors™) solely as

to the Tax Claims (as defined in the Objection).

2. My job title is Director-Tax Accounting for the Reorganized Debtors. I have direct
responsibility for reviewing and evaluating state and local tax obligations of the Reorganized
Debtors. I am generally familiar with the Reorganized Debtors’ day-to-day operations, business,
financial affairs and books and records.

3. I have been involved in overseeing audits, assessments and claims against various
Debtors by the Pennsylvania Department of Revenue (the “Department”) as well as prepayments
and overpayments made by various Debtors to the Department. I have also reviewed statements
of account prepared by the Department that show amounts of payments to the Department by
various Debtors.

4. I was involved in overseeing an audit of Windstream Nebraska, Inc., one of the
Reorganized Debtors, relating to City of Lincoln, Nebraska occupation tax, conducted by
contracted third-party auditor Garth Ashpaugh on behalf of the City of Lincoln (the “City”) for the
period of January 1, 2013 through April 30, 2017 (the “Lincoln Audit”™).

5. All matters set forth in this Declaration are based upon (a) my personal knowledge,
(b) my review of relevant documents, (¢) my various investigations of the activities and businesses
of the Debtors and Reorganized Debtors, (d) my review of the Debtors’ or Reorganized Debtor’s

respective books and records (the “Books and Records™), (¢) my work in connection with the

Lincoln Audit, (f) my review of the Tax Claims (as defined in the Objection), (g) my review of the
Objection filed contemporaneously herewith and the schedules attached thereto, and (h) as to

matters involving United States bankruptcy law or rules or other applicable laws, my reliance on
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the advice of counsel or other advisors to the Reorganized Debtors. If called upon to testify, I
could and would testify competently to the facts set forth herein.

A. Pennsylvania Claims.

6. On September 4, 2012, Debtor Windstream Pennsylvania made a prepayment to
the Department of gross receipts taxes of $4,408.235. The Department has acknowledged receipt
of that amount. That amount is reflected in Column I of Exhibit 1 attached hereto.

7. I have carefully reviewed the Statements of Account prepared by the Department
for the various Debtors. Based upon my review, I began discussions with representatives of the
Department to determine the amount of overpayments of the gross receipts taxes made by Debtors.
Through conversations and emails up to and including August 8, 2021, the Department’s
representative informed me that records of the Department reveal that the amount of pre-petition
overpayments available to the various debtors is as set forth in Column J of Exhibit 1 attached
hereto. A pre-petition overpayment is a payment made prior to the commencement of the
bankruptcy for a tax year beginning prior to the petition in bankruptcy. The Debtors filed their
chapter 11 bankruptcy petitions on February 25, 2019, and the pre-petition overpayments relate to
payments for tax years beginning prior to that date.

8. [ am in agreement with the Department’s calculations of the amount of pre-petition
credits set forth in Column J of Exhibit 1 attached hereto based upon my review of the Debtors’
records, with two exceptions as recited in the paragraphs below.

9. First, the amounts set forth in Column J of Exhibit 1 attached hereto do not include
any of the post-petition credits described in Exhibit 2 attached hereto, which is a schedule I
prepared from the Debtors’ records. The Post-Petition Credits described in Exhibit 2 comprise all

credits, pre-payments of tax, and overpayments from previous tax years rolled over or applied to
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tax years not yet concluded as of the February 25, 2019 petition date. Based on the Debtors’ Books
and Records, the total amount of Post-Petition Credits available is $15,669,699.72.

10. Second, Column J of Exhibit 1 attached hereto does not contain any pre-petition
overpayments made by Debtor Windstream D&E Systems, LLC. Based on my review of the
records of Windstream D&E Systems, LLC, I believe the amount of overpayments and thus the
pre-payment credits are $563,793, attributable to overpayments made in various years, all as set
forth in Exhibit 3 attached hereto. 1 have prepared Exhibit 3 from the records of Windstream
D&E System, LLC, and based on information provided by the Department.

11. Column L of Exhibit 1 shows the application of the Pre-Petition Credits, including
the prepayment by Windstream Pennsylvania (shown in Column I of Exhibit 1), the pre-petition
overpayments agreed to by the Department (shown in Column J of Exhibit 1), and the additional
pre-petition overpayments relating to Windstream D&E Systems LLC (shown in Exhibit 3 and in
Column K of Exhibit 1). For those entities in which Column L of Exhibit 1 shows a net
overpayment, the Debtors have applied those credits to reduce the liability on Claim Nos. 1428,
7535, and 8739, as shown in Column N of Exhibit 1.

B. Claim No. 8651.

12. I understand that, on or about August 26, 2019, the City filed, and I have since
reviewed, Claim No. 7511, which asserted a claim against Windstream Holdings, Inc. for the City
of Lincoln occupational tax in an unidentified amount based upon the then-pending Lincoln Audit.

13. I further understand that, on or about October 13, 2020, after the August 26, 2019
bar date for claims by governmental entities, the City filed Claim No. 8651, which purported to
amend Claim No. 7511 and to assert a claim against Windstream Nebraska, Inc., a different debtor
entity than Windstream Holdings, Inc., which had been the subject of Claim No. 7511. Claim

No. 8651 was based on the City audit. Claim No. 8651 included an analysis showing the auditor’s
4
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calculation, as of October 2020, of occupation tax, penalty and interest due, in the total amount of
$1,929,442.82.

14. Based upon the schedule attached to Claim No. 8651, and in the course of the
Lincoln Audit, the Reorganized Debtors became aware that the auditor was taking the position that
the occupation tax itself, which Windstream Nebraska passed on to its customers as permitted in
the Lincoln Municipal Code, constituted taxable gross receipts subject to the occupation tax. This
position came as a surprise to the Reorganized Debtors, as it amounted to a tax upon a tax. In
calculating the tax to be passed through to customers and remitted to the City, Reorganized
Debtors’ tax department had consulted with Avalara, a leading national provider of state tax
compliance solutions, and had been informed that no tax should be charged to customers on the
taxes permitted to pass through.

15. Subsequent to the filing of Claim No. 8651, the Reorganized Debtors continued to
work with third-party auditor Garth Ashpaugh, who was working on behalf of the City, to provide
additional information to inform the Lincoln Audit.

16. On or about July 1, 2021, third-party auditor Garth Ashpaugh shared revised
schedules with the Reorganized Debtors. The revised schedules reduced the total amount claimed
from $1,929,442.82 to $1,337,123.78. This amount consisted of $555,025.52 of occupation tax
liability, $754,346.98 of interest calculated through July 31, 2021, and $27,751.28 of penalty.
More than 50% of the additional tax calculated by the auditor can be attributed to the imposition
of tax on tax — that is, the imposition of occupation tax on the charges Windstream Nebraska passed
through to its customers for the occupation tax imposed on charges for telecommunications
services. The auditor’s revised schedule of proposed liability, as provided to the Reorganized

Debtors on July 1, 2021 (the “July 1, 2021 Schedule”), is attached as Exhibit 4 to this Declaration.
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17. During the claims reconciliation process, the Reorganized Debtors have conducted,
and continue to conduct, a review of the claims filed in these chapter 11 cases, in order to identify
both valid claims and claims to which the Reorganized Debtors would object. I am aware that the
Order would, if entered by the Court, modify Claim No. 8651 to a general unsecured claim reduced
total amount of $413,481.69, consisting of $198,779 of occupation tax and $214,702.34 of interest
through the February 25, 2019 date of the Reorganized Debtors’ chapter 11 petition in bankruptcy.

C. Objection to Claim No. 8651 Against the Audited Debtors.

18. The auditor’s proposed calculation of liability is based upon the auditor’s
determination that the following categories of revenues are taxable gross receipts subject to the
Lincoln occupation tax: (1) Identified “Y” Revenue (these are charges for telecommunications
services); (2) USF Revenue; (3) E911 Revenue; (4) Late Payment Revenue; (5) Returned Check
Charge; (6) Voicemail Revenue; (7) Telecom Relay Surcharge; and (8) Occupation Tax Charges.

19. The Reorganized Debtors agree with the auditor that categories 1 through 3, listed
in paragraph 18 above (identified “Y” Revenue, USF Revenue; E911 Revenue; and Charges for
the Occupation Tax ), are taxable gross receipts subject to Lincoln’s occupation tax. As set forth
in the Objection, however, the Reorganized Debtors contend that none of the receipts in categories
4-8 (Late Payment Revenue; Returned Check Charge; Voicemail Revenue; Telecom Relay
Surcharge) are taxable gross receipts for purposes of the occupation tax. The spreadsheet attached

hereto as Exhibit 5 (the “Revised Schedule”) recalculates the total amount of occupation tax due

for each of the periods in the Lincoln Audit once the revenues for Late Payments, Returned Check
Charges, Voicemail Revenue and Telecom Relay Surcharge are correctly treated as not taxable
under the occupation tax. The result is that the Debtors actually overpaid the occupation tax in

each of the years 2015, 2016 and 2017, while still owing additional tax for the years 2013 and
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2014. In all the total amount of additional liability for the occupation tax during the audit period
is $198,779.36.

20.  The Reorganized Debtors also recognize that interest is owed on additional
occupation tax, however, the Reorganized Debtors contend that any claims for interest accruing
after the petition date are claims for unmatured interest and must be disallowed under section
502(b)(2) of the Bankruptcy Code. The correct amount of interest through the petition date, as
shown on the Revised Schedule, is $214,702.34.

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge and belief.

Dated: August 31, 2021 Respectfully submitted,

/s/ Shannon Wagner

Name: Shannon Wagner
Title: Director Tax-Accounting
Reorganized Debtors
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Exhibit 1

Pennsylvania Claims - Summary
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Exhibit 2

Pennsylvania Claims - Post-Petition Credits
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Exhibit 3

Pennsylvania Claims - Credits for Windstream D&E Systems, LLC

Type Amount
Held Overpayments - 2014 132,759.00
Held Overpayments - 2015 194,831.00
Held Overpayments - 2016 193,605.00
Held Overpayments - 2017 193,241.00
Used/Cleared Overpayments - 2018 (134,970.00)
Held Overpayments - 2018 384,596.00
Used/Cleared Overpayments - 2019 (400,269.00)
Total 563,793.00




19-22397-rdd Doc 184 Filed 08/31/21 Entered 08/31/21 15:27:47 Main Document
Pg 63 of 71

Exhibit 4

Claim No. 8651 - July 1, 2021 Schedule
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Claim No. 8651 - Revised Schedule
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Exhibit C

Bixler Declaration as to Claims Subject to the Objection Other than the Tax Claims
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Stephen E. Hessler, P.C.

KIRKLAND & ELLIS LLP

KIRKLAND & ELLIS INTERNATIONAL LLP
601 Lexington Avenue

New York, New York 10022

Telephone: (212) 446-4800

Facsimile: (212) 446-4900

Counsel to the Reorganized Debtors

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re:
WINDSTREAM FINANCE, CORP., et al.,!

Reorganized Debtors.

N N N N N N N N

James H.M. Sprayregen, P.C.

Ross M. Kwasteniet, P.C. (admitted pro hac vice)
Brad Weiland (admitted pro hac vice)

John R. Luze (admitted pro hac vice)

KIRKLAND & ELLIS LLP

KIRKLAND & ELLIS INTERNATIONAL LLP
300 North LaSalle Street

Chicago, Illinois 60654

Telephone: (312) 862-2000
Facsimile: (312) 862-2200
Chapter 11

Case No. 19-22397 (RDD)

(Formerly Jointly Administered
under Lead Case: Windstream
Holdings, Inc., Case No. 19-22312)

DECLARATION OF HOLDEN BIXLER
IN SUPPORT OF REORGANIZED DEBTORS’
TWENTIETH OMNIBUS OBJECTION TO THE NO LIABILITY CLAIMS,
SUBSTANTIVELY DUPLICATE CLAIMS, AND CLAIMS TO BE MODIFIED

I, Holden Bixler, declare under penalty of perjury:

1. I am a Managing Director at Alvarez & Marsal North America, LLC (“A&M”).

Windstream Finance, Corp. and its affiliates (before the effective date of their chapter 11 plan,?

collectively, the “Debtors” and, after the effective date of their chapter 11 plan, collectively,

1" The last four digits of the Reorganized Debtor Windstream Finance, Corp.’s tax identification number are 5713.
Due to the large number of Reorganized Debtors in these chapter 11 cases, for which joint administration was
granted, a complete list of the reorganized debtor entities and the last four digits of their federal tax identification
numbers is not provided herein. A complete list of such information may be obtained on the website of the
Reorganized Debtors’ claims and noticing agent at http://www.kccllc.net/windstream. The location of the
Reorganized Debtors’ service address for purposes of these chapter 11 cases is 4001 North Rodney Parham Road,

Little Rock, Arkansas 72212.

2 The Debtors emerged from chapter 11 on September 21, 2020, as set forth in the Notice of (I) Entry of
Confirmation Order, (II) Occurrence of Effective Date, and (II) Related Bar Dates [Docket No. 2527].
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the “Reorganized Debtors”) retained A&M and its subsidiaries, affiliates, agents, and independent

contracts as financial advisors in connection with the above-captioned chapter 11 cases.

2. As part of my current position, I am responsible for assisting the Reorganized
Debtors with certain claims management and reconciliation matters. I am generally familiar with
the Debtors’ day-to-day operations, financing arrangements, business affairs, and books and
records that reflect, among other things, the Debtors’ liabilities and the amounts thereof owed to
their creditors as of the Petition Date.

3. I have read the Reorganized Debtors’ Twentieth Omnibus Objection to the No
Liability Claims, Substantively Duplicate Claims, and Claims to be Modified (the “Objection”)
filed contemporaneously herewith and am, directly or indirectly through the Reorganized Debtors’
advisors and personnel, familiar with the information contained therein and the schedules attached

thereto.> The scope of this declaration (the “Bixler Declaration”) shall include all claims subject

to the Objection other than the Tax Claims.

4. I am authorized to submit this declaration in support of the Objection as to all claims
subject to the Objection other than the Tax Claims. All matters set forth in this Declaration are
based on (a) my personal knowledge, (b) my review of relevant documents, (c) my view based on
my experience and knowledge of the Debtors and the Debtors’ operations, books and records, and
personnel, (d) information that the Debtors and others supplied to me at the Debtors’ request, or
(e) as to matters involving bankruptcy law or rules or other applicable laws, my reliance on the
advice of counsel or other advisors to the Reorganized Debtors. If called upon to testify, I could

and would testify competently to the facts set forth herein.

3 Capitalized terms used in this Bixler Declaration and not defined have the meanings given to such terms elsewhere
in the Objection.
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5. I believe to the best of my knowledge and experience and based on information that
I have been able to ascertain after reasonable inquiry that considerable time and resources have
been expended to ensure a high level of diligence in reviewing and reconciling the proofs of claim
filed against the Debtors in these chapter 11 cases.

A. No Liability Claims.

6. A&M along with the Reorganized Debtors have thoroughly reviewed the No
Liability Claims and the supporting documentation thereto. The Reorganized Debtors have
determined that the No Liability Claims either seek recovery for unsubstantiated amounts for
which the Debtors are not liable or are inconsistent with the Debtors’ books and records for the
reasons stated on Schedule 1 to the Order.

7. Thus, I believe the No Liability Claims listed on Schedule 1 should be disallowed
and expunged in their entirety.

B. Substantively Duplicate Claims.

8. A&M along with the Reorganized Debtors have thoroughly reviewed the
Substantively Duplicate Claims and the supporting documentation thereto. The Reorganized
Debtors have determined that the “Claims to be Disallowed” listed on Schedule 2 to the Order are
substantively duplicative of another proof of claim because they either assert the same underlying
liability as or included within the corresponding “Remaining Claim.” Specifically, the holder of
each Substantively Duplicate Claim filed a subsequent proof of claim to change the Debtor entity
against which the claim was asserted, but the underlying obligations in the corresponding proof of
claim remained the same. Each Substantively Duplicate Claim was identified because there is no
material difference between the original and subsequently-filed proofs of claim. Accordingly, I

believe the Substantively Duplicate Claims should be disallowed and expunged in their entirety.
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true
and correct to the best of my knowledge and belief.
Dated: August 31, 2021 Respectfully submitted,

/s/ Holden Bixler

Name: Holden Bixler
Title: Managing Director
Alvarez & Marsal North America, LLC





