
 

 

 

 

 
 
 
Official Form 410 
Proof of Claim           04/16 

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

 

Part 1: Identify the Claim 

1. Who is the current   
creditor?   

Name of the current creditor (the person or entity to be paid for this claim) 
 
Other names the creditor used with the debtor       

2. Has this claim been 
acquired from 
someone else? 

 No 

 Yes.     From whom?    

3. Where should 
notices and 
payments to the 
creditor be sent? 

 
Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent?  Where should payments to the creditor be sent? (if 
different) 

  
Name 

  
Number          Street 

  
City                                                  State                         ZIP Code 

Contact phone       

Contact email        

 

  
Name 

  
Number          Street 

  
City                                                  State                         ZIP Code 

Contact phone       

Contact email       

 

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim 
amend one already 
filed? 

 No 

 Yes.     Claim number on court claims registry (if known)    Filed on     
    MM     /     DD     /     YYYY 

5. Do you know if 
anyone else has filed 
a proof of claim for 
this claim? 

 No 

 Yes. Who made the earlier filing?        

 

Fill in this information to identify the case: 

Debtor         

 
United States Bankruptcy Court for the:     District of    
  (State) 
 
Case number       
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✔

✔

802.253.6272

✔

New York

800 Phone Numbers, LLC
Russell D. Barr, Esq.
125 Mountain Road
Stowe, Vermont 05672, USA

 Broadview Networks, Inc.

Southern

800 Phone Numbers, LLC

19-22456

russ@barrlaw.com

Robert Liff

¨1¤|8X3'+     !§«

1922456190711000000000001

Claim #5140  Date Filed: 7/11/2019



Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number 
you use to identify the 
debtor? 

 No 

 Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $   . Does this amount include interest or other charges? 

   No 

   Yes. Attach statement itemizing interest, fees, expenses, or other 
          charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the 
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

         

9. Is all or part of the claim 
secured?  

 No 

 Yes.   The claim is secured by a lien on property. 

  Nature or property: 

   Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
   Claim Attachment (Official Form 410-A) with this Proof of Claim. 

   Motor vehicle 

   Other. Describe:         

 

  Basis for perfection:         

  Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
  example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
  has been filed or recorded.) 

 

 

  Value of property: $  

  Amount of the claim that is secured: $  

  Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
      amount should match the amount in line 7.) 

 

  Amount necessary to cure any default as of the date of the petition: $  

 

  Annual Interest Rate (when case was filed) % 

   Fixed 

   Variable 
 

10. Is this claim based on a 
lease? 

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $    

11. Is this claim subject to a 
right of setoff? 

 No 

 Yes. Identify the property:          
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600,000.00

✔

✔

✔

✔

Telephone numbers taken illegally by Broadview Networks, Inc.

✔
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12. Is all or part of the claim 
entitled to priority under 
11 U.S.C. § 507(a)? 
 
A claim may be partly 
priority and partly 
nonpriority. For example, 
in some categories, the 
law limits the amount 
entitled to priority. 

 No 

 Yes. Check all that apply: 

  Domestic support obligations (including alimony and child support) under 
  11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

  Up to $2,850* of deposits toward purchase, lease, or rental of property or 
  services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

  Wages, salaries, or commissions (up to $12,850*) earned within 180  
  days before the bankruptcy petition is filed or the debtor’s business ends, 
  whichever is earlier. 11 U.S.C. § 507(a)(4). 

  Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

  Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

  Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$  

$  

$  

$  

$  

$  

 *  Amounts are subject to adjustment on 4/01/19 and every 3 years after that for cases begun on or after the date of adjustment. 

13. Is all or part of the claim 
pursuant to 11 U.S.C.      
§ 503(b)(9)? 

 No 

 Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
 days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
 the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $  

 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

 I am the creditor. 

 I am the creditor’s attorney or authorized agent. 

 I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

 I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date       
   MM   /   DD   /   YYYY 

 
 
 
      
 Signature 

 
Print the name of the person who is completing and signing this claim: 

Name      
   First name Middle name  Last name 

Title        
 
Company       
   Identify the corporate servicer as the company if the authorized agent is a servicer. 
 
 
Address       
   Number Street 
 
        
   City  State ZIP Code 
 
Contact phone   Email   
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Founder and Managing Partner

✔

✔

Barr Law Group

✔

07/11/2019

Russell D. Barr, Esq.

/s/Russell D. Barr, Esq.
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Debtor:

19-22456 - Broadview Networks, Inc.
District:

Southern District of New York, White Plains Division
Creditor:

800 Phone Numbers, LLC
Russell D. Barr, Esq.
125 Mountain Road

Stowe, Vermont, 05672
USA
Phone:

802.253.6272
Phone 2:

Fax:

802.253.6055
Email:

russ@barrlaw.com

Has Supporting Documentation:

Yes, supporting documentation successfully uploaded
Related Document Statement:

Has Related Claim:

No
Related Claim Filed By:

Filing Party:

Authorized agent

Other Names Used with Debtor:

Robert Liff
Amends Claim:

No
Acquired Claim:

No
Basis of Claim:

Telephone numbers taken illegally by Broadview Networks,
Inc.

Last 4 Digits:

No
Uniform Claim Identifier:

Total Amount of Claim:

600,000.00
Includes Interest or Charges:

No
Has Priority Claim:

No
Priority Under:

Has Secured Claim:

No
Amount of 503(b)(9):

No
Based on Lease:

No
Subject to Right of Setoff:

No

Nature of Secured Amount:

Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Russell D. Barr, Esq. on 11-Jul-2019 1:40:51 p.m. Eastern Time
Title:

Founder and Managing Partner
Company:

Barr Law Group

KCC ePOC Electronic Claim Filing Summary

For phone assistance: Domestic (877) 759-8815 | International (424) 236-7262

VN: 07632E8D50F6A4A1A1F53E42B9548AC0



























































 

 

Gregg Hamerschlag 
Primary Wave Media, LLC 

49 Marble Avenue, Suite 2, Pleasantville, NY 10570 

(914) 200-0015 / gregg@primarywavemedia.com 

 

Re: 800 Numbers, LLC v. Broadview Networks, Inc. – Case No.: 01-17-0006-2117 

 
I. Assignment 

 

I was contacted by 800 Numbers, LLC (“800 Nos.”) to evaluate and opine on the 

value of local vanity numbers used in marketing and advertising campaigns.  

Specifically, I am tasked with opining on the value of the local numbers at issue here 

(212.200.0000 and 646.222.2222 (the “Numbers”)) and the damages sustained by 800 

Nos. when Broadview Networks, Inc. (“Broadview”) ported the Numbers away from 

800 Nos. without notice to, or authorization from, 800 Nos. 

 

II. Qualifications and Experience 

 

I have over 20 years of experience using vanity numbers in marketing and advertising 

campaigns.  Specifically, I am the owner of the largest vanity phone number licensing 

business in the United States.  In 1995, I started out owning “800homecare” and 

began licensing it on a shared use basis in 2000.  Since then, my company has 

acquired hundreds of thousands of local and toll-free telephone numbers used in 

marketing and advertising campaigns.  My company also owns intellectual property 

in other industries, including music publishing and URLs.  I have published patents 

and own many trademarks.  As a result, my company has signed intellectual property 

deals for vanity numbers with many Fortune 100 companies, including Bank of 

America and AT&T. 

 

III. Document Review, Research, and Investigation 

 

I have reviewed some background information in this case.  Specifically, I reviewed 

the Amended Statement of Claim, the memorandum from Russell D. Barr, Esq. to 

Arbitrator Richard H. Silberberg, Esq., Claimant’s memoranda to the arbitrator and 

AAA, Respondent’s memoranda to the arbitrator and AAA, and the expert report of 

Robert J. Keller, Esq. 

 

IV. Opinions 

 

a. Vanity numbers are frequently used in marketing and advertising campaigns 

locally and across the country.  Companies often incorporate the company name 

into its URL and telephone numbers to build the brand.  All you need to do is look 

at the phone numbers associated with some of the most successful companies in 

the country, i.e. “800Flowers”, “800CallATT”, and “800Progressive”.  

“800Flowers” used its telephone number to completely build its brand.  AT&T 

and Progressive Insurance have used their company names to brand their phone 



2 

numbers and enhance name recognition.  In fact, studies have shown that 

employing vanity numbers like “800Flowers” and the like increase customer 

response rates by 25% or more.  The more responses that a company gets from its 

customers, the more sales it generates.  Therefore, the correlation between the use 

of vanity numbers in marketing and advertising campaigns to brand recognition 

and resulting sales is immense. 

 

b. There are various ways that vanity numbers factor into the value behind 

marketing and advertising campaigns, in addition to the value that these 

campaigns generate themselves.  An easier to remember vanity number, or one 

that correlates to your business name, enhances the values of your marketing 

campaigns and the business generated therefrom.  Essentially, the formula to 

determine the value of these campaigns and vanity numbers is based off reverse 

engineering the value of a sale plus the uptick in response rates generated from 

the numbers. 

 

c. A carrier causes massive and irreparable damage when it illegally ports a specific 

vanity number away from a business that uses the number in a marketing and 

advertising campaign.  A marketing and advertising business, like 800 Nos., loses 

credibility and business when it employs a specific vanity number in its marketing 

and advertising services.  Just imagine running a marketing campaign with a 

specific number and then it is gone, without notice, and the phone stops ringing.  

This would be devastating to any business. 

 

d. Based on my experience and knowledge of the industry, the Numbers retain 

immense value.  Specifically, the 212.200.0000 number retains a value of 

$250,000.00 to $500,000.00, if not more.  The 646.222.2222 number retains a 

value of $100,000.00 or more.  Altogether, the Numbers are valued at upwards of 

$600,000.00. 

 

Respectfully submitted, 

 

 

/s/ Gregg Hamerschlag 

 

Gregg Hamerschlag 

Primary Wave Media, LLC 

 



Robert J. Keller, Esq. 
   PO Box 33428, Washington DC 20033-0428 
    202-656-8490 / rjk@telcomlaw.com 
 
Re: 800 Numbers, LLC v. Broadview Networks, Inc. – Case No.: 01-17-0006-2117 
 

I. Assignment 
 
I was contacted by 800 Numbers, LLC (“800 Nos.”) to evaluate and opine on the 
general practices regarding telephone number portability.  Specifically, I am tasked 
with assessing how such general practices are applied to porting local telephone 
numbers between carriers, like Broadview Networks, Inc. (“Broadview”) and users, 
like 800 Nos.  Further, I am charged with assessing the acceptability and 
consequences of Broadview’s action in porting the local numbers at issue here 
(212.200.0000 and 646.222.2222 (the “Numbers”)), without notice to, or 
authorization from, 800 Nos. 
 

II. Qualifications and Experience 
 
In 1979, I graduated from the Catholic University of America’s law school (the 
Columbus School of Law) earning a J.D. degree.  While in law school, I interned at 
the Federal Communications Commission (the “FCC”). Upon graduation, I was hired 
by a communications law firm. After passing the bar examination, I was admitted to 
the District of Columbia bar in December of 1979. 
 
I have actively practiced communications law since December of 1979. During the 
period from 1979 to 1994, I was with two different law firms. In 1994, I left my 
position as a partner with a law firm to establish my own solo telecommunications 
law practice, and have been continuously so engaged since that time. In 1996, I 
developed a course in the federal regulation of wireless telecommunications systems 
and services, and for a period of ten years taught the course at Columbus School of 
Law’s Institute for Communications Law Studies (now the Law & Technology 
Institute). 
 
I have represented individuals, businesses, and local governments before the FCC, in 
federal appellate court, and at times, before state regulatory commissions. My 
practice involves licensing and certification matters, enforcement proceedings, 
rulemakings, transactional work (assignment and transfer of authorizations), advising 
clients on interpretation of, and compliance with, the Communications Act and the 
FCC rules, regulations, and policies adopted thereunder. My clients have included 
wireless telecommunication licensees (cellular, ESMR, private land mobile, maritime, 
etc.), interstate long distance carriers, TV and radio broadcast applicants, equipment 
manufacturers, and local government public safety agencies, among others.  I have 
also had extensive experience representing clients in matters involving toll-free 
telephone number administration. 
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III. Document Review, Research, and Investigation 
 
I have reviewed (a) the pleadings, correspondence, and other documents related to the 
complaints filed with the FCC by, and on behalf of, Mr. Robert Liff (owner of 800 
Nos.), including the responses thereto from Broadview; and (b) the Amended 
Statement of Claim in this arbitration proceeding, dated October 20, 2017. I have also 
reviewed Part 52 of the FCC’s Rules governing telephone number administration, 
focusing in particular on Subpart C, addressing telephone number portability. 47 
C.F.R. §§ 52.20-52.26. I have also briefly perused some of the rulemaking orders 
promulgated by the FCC in adopting those regulations. 
 

IV. Opinions 
 
a. Regarding telephone number portability, the system allows a telephone subscriber 

to retain the same phone number with uninterrupted service when changing from 
one local service provider to another.  Generally, however, when a customer 
wishes to switch service providers but retain the same telephone number, he first 
establishes service with the new carrier, provides the new carrier with necessary 
information, including the telephone number and the current service provider.  
The new carrier then contacts the current carrier to arrange for the switchover.  
FCC regulation anticipates that this process will be completed in one day or less 
and without interruption of service. 
 

b. There are differences in the regulations and policies governing the administration 
and portability of local versus toll free telephone numbers. Portability of local 
telephone numbers is governed by Part 52, Subpart C, of the FCC Rules, 
47 C.F.R. §§ 52.20-52.36. The administration and portability of toll free numbers 
is governed by Part 52, Subpart D, of the FCC Rules, 47 C.F.R. §§ 52.101-
52.111. Section 52.105 prohibits Responsible Organizations (“RespOrgs”) from 
warehousing toll free telephone numbers. A RespOrg is an entity (frequently, but 
not necessarily, the same entity that is also the toll free service provider) that, 
acting on behalf of a toll free service customer, obtains an available number from 
the Service Management System (“SMS”) database and manages that number in 
the SMS database. The SMS database facilitates the technical implementation of 
toll free number portability by providing for the efficient routing of toll free calls 
regardless of the assigned toll free service provider. Prohibited warehousing 
occurs when a RespOrg reserves a toll free number from the SMS database 
without having an actual toll free subscriber for service on the number. Section 
52.106 of the FCC Rules prohibits hoarding of toll free telephone number. 
Hoarding is defined as a toll free subscriber reserving more numbers than the 
subscriber intends to use for toll free service. There are no similar FCC 
regulations regarding warehousing or hoarding of local telephone numbers in 
Subpart C or elsewhere. 
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c. Longstanding FCC policy holds that telephone numbers are a public resource. 
They are not “owned” by the local exchange carriers and other service providers, 
but the carriers administer the numbers in accordance with applicable regulations 
in order to facilitate operations. Nor does the subscriber enjoy “ownership” of a 
telephone number in the sense of a property right or title. Once a number is 
assigned to a subscriber, however, that customer does enjoy the right to direct and 
control the use of that number, whether for personal or business purposes. This 
may and often does give rise to a legally cognizable personal, business, and/or 
financial interest in use and control of the number even if the subscriber does not 
enjoy an ownership interest in the number as such. 
 

d. The general principle of porting telephone numbers from one carrier to another 
involves the new (or receiving) carrier to establish a live, active service on behalf 
of the customer, and then coordinating with the current/old (or losing) carrier to 
transfer the service.  There is more than one way technical method of doing this, 
and as a general rule the FCC does not directly mandate the particular method 
used by the carriers, provided certain minimum performance standards are 
maintained. The general requirements are that the “losing carrier” should port the 
number upon authorized request, that the transfer be done without interruption of 
service, and that it be completed within one day of the request. 
 

e. General principles dictate that a carrier must notify a user before it ports a number 
from the current carrier.  A failure to notify to user would not be in line with 
industry standards, and it certainly does not comport with the applicable local 
number portability rules and policy. The governing rubric is that only the user can 
initiate the process by requesting that the receiving carrier initiate and coordinate 
the porting process. This is true regardless of how long the user had the number, 
but an interest in the right to direct and control use of the number vests in the user, 
and the longer the user has the number, the stronger that interest becomes.  Thus, 
the “repossession” of a number from a bona fide user who obtained the number in 
good faith, held it, and paid for the service for the better part of a year should not 
even be contemplated except in the extraordinary circumstances. Even assuming 
there were circumstances so extreme as to warrant consideration of this 
possibility, it is not a matter that the carrier responsible for creating the conditions 
should unilaterally adjudicate and notice must be given to the user (who must then 
heard on the matter). 
 

f. If a carrier alleges that a number was mistakenly assigned to a new user – where a 
carrier assigned the number in response to the new user’s valid request, activated 
the number, allowed the new user to use the number for an extended period of 
time, and accepted payment by the new user for the service associated with the 
number – the onus or burden is on the carrier to clearly explain the alleged 
mistake in detail and show how it warrants any coercive recovery of the number.  
There can be no question that the new user is entitled not only to prior notice but 
also an opportunity to be head. Moreover, it is not proper for the carrier who is 
responsible for the alleged mistake to unilaterally decide to favor one user (by 
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returning the number) and injure another (by taking back the number with no 
notice or due process whatsoever). This particularly so in this case, where the 
alleged rightful holder of the Numbers was apparently not even aware that the 
number was no longer active on its service for nearly a year.  As between the two 
users, the equities would not appear to favor the one who was not even aware of 
any alleged loss or injury. 
 

g. General principles and common sense dictate that the unilateral taking of the 
Numbers without authorization from, or notice to, the user would even be 
contemplated, much less carried out. But beyond these general standards and 
common sense, this conduct certainly does not comport with the FCC rules and 
policies regarding local number portability.  The FCC rules and policies were 
established to ensure that a user may retain his number, even when changing 
service providers. The user is the only one who must initiate and authorize porting 
of the number.  It is therefore absurd to suggest that such a user can simply be 
ignored and not even consulted. 

 

Respectfully submitted, 

C 
Robert J. Keller, Esq. 



AMERICAN ARBITRATION ASSOCIATION 

STATE OF NEW YORK 

COUNTY OF NEW YORK 

-----------------------------------------------------------------------X 

        : 

800 PHONE NUMBERS, LLC,    : 

        : 

   Claimant,     :       Case No. 01-17-0006-2117 

        : 

-against-      : 

        : CLAIMANT’S  

        : PRE-HEARING BRIEF 

BROADVIEW NETWORKS, INC.,    : 

        : 

   Respondent.    : 

-----------------------------------------------------------------------X 

 NOW COMES Claimant, 800 Phone Numbers, LLC (“Claimant” or “800 Nos.”), by and 

through its counsel, Barr Law Group, and hereby respectfully submits its Pre-Hearing Brief to 

elucidate the issues in this case and illustrate the proof that Claimant will present to the 

Arbitrator.  The Claimant states as follows: 

I. INTRODUCTION AND FACTUAL BACKGROUND 

 The current dispute arises out of 800 Nos.’ payment for the unencumbered use of two 

vanity/gold local numbers ((212) 200-0000 and (646) 222-2222, collectively referred to herein as 

the “Numbers”) that were properly assigned to its account with Broadview Networks, Inc. 

(“Respondent” or “BVN”).  Initially, 800 Nos.’ Chief Executive Officer, Robert Liff, personally 

called the Numbers to verify their availability, which was confirmed.  Mr. Liff then contacted a 

BVN representative to request the Numbers’ assignment to his account, which was done after 

BVN’s lengthy validation and provisioning process.  After many months of being serviced by 

BVN, 800 Nos. requested that the Numbers be transferred or “ported” to another 

telecommunications carrier – Level 3 Communications, Inc. (“Level 3”) – for service.  After 
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almost two (2) months of service with Level 3, BVN surreptitiously and unlawfully took the 

Numbers from 800 Nos., and its new carrier, causing irreparable harm to 800 Nos.’ business. 

 BVN is a telecommunications company with a national presence that provides telephone 

services, including servicing telephone numbers it assigns to its customers.  800 Nos. is a 

marketing company that creates packages to market the business of a prospective customer.  As 

part of its business, it finds unique and memorable telephone numbers to incorporate into a 

comprehensive advertising campaign for a business, in addition to using them for its own 

business.  The Numbers were of a particularly memorable nature, with the “212” Number being 

particularly unique in that telephone numbers with “212” area codes are no longer created and 

exceedingly scarce.  800 Nos.’ advertising campaigns include the creation of commercials, 

advertisements, and other proprietary content that leverages the memorability of telephone 

numbers to bring value to a company.  800 Nos. remains the end user for the telephone numbers 

it includes in the marketing campaigns and refers callers to the business that employs 800 Nos.-

created marketing campaigns. 

 Over the course of a few years, 800 Nos. had an active, paid account with BVN in which 

800 Nos. ordered and controlled the use of various telephone numbers from BVN without issue, 

which were subject to BVN’s Master Terms and Conditions (the “Agreement).
1
  See BVN’s 

Master Terms and Conditions (a true and correct copy is attached hereto as Exhibit B).  The 

Numbers were part of that paid account and qualified as vanity/gold numbers, for which BVN 

levied a surcharge.  On or about February 11, 2016, 800 Nos. ordered the Numbers and they 

went through BVN’s comprehensive validation and provisioning process before assignment to 

800 Nos.’ account.  See BVN Letter of Authorization and Order Form submitted by 800 Nos.’ 

                                                           
1
 According to BVN’s own statements, 800 Nos. had at least seventeen (17) local telephone numbers and ten (10) 

toll-free telephone numbers in its account with BVN.  See Email from Tim Bell to Michael Hou, et al, dated October 

13, 2016 at BV000288-89 (a true and correct copy is attached hereto as Exhibit A). 
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CEO, Robert Liff, dated February 11, 2016 (a true and correct copy is attached hereto as Exhibit 

C); Email from BVN Project Manager, Vincente Aguillon to 800 Nos.’ CEO, Robert Liff,, dated 

February 16, 2016, showing the Numbers going through BVN validation (a true and correct copy 

is attached hereto as Exhibit D).  BVN’s validation and provisioning procedure is a multi-step 

process wherein (i) a BVN project manager verifies the availability of a requested number, 

which is reviewed by a supervisor; (ii) a BVN representative initiates BVN’s validation process; 

(iii) a BVN project coordinator engages in the validation process; and (iv) the BVN provisioning 

team completes the order.  Thus, after the Numbers underwent BVN’s validation and 

provisioning process, on or about February 25, 2016, BVN approved the Numbers’ assignment 

to 800 Nos.’ account, conferring the right to the unencumbered use and control of the Numbers.  

After approximately six (6) months of use with BVN, 800 Nos. selected a new 

telecommunications carrier for the Numbers and requested that they be ported to Level 3 through 

its third-party contractor, Call Source, Inc. (“Call Source”), which handles customer relations.  

Level 3 manages various services for Call Source, including porting requests.  Thus, through 

Call Source, on or about August 18, 2016, 800 Nos. requested that the Numbers be ported to 

Level 3.  BVN then authorized an expected porting date of August 30, 2016.  Once the Numbers 

were legitimately ported to Level 3, on or about August 30, 2016, they were neither serviced by 

BVN nor governed by the Agreement.  However, after almost eight (8) weeks of the Numbers 

being serviced by Level 3, BVN unlawfully and unilaterally took back the Numbers without 800 

Nos.’ notice, consent, or authorization.  

 Porting a telephone number from one carrier to another is a structured process.  First, the 

subscriber (or end user) of the telephone number needs to submit a port request with the carrier 

that is going to gain the telephone number (the “Winning Carrier”).  To do this, a subscriber 
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submits a letter of authorization (“LOA”) to the Winning Carrier, along with a current invoice 

from the carrier losing the numbers (the “Losing Carrier”) to show that he is the current 

subscriber using the telephone numbers.  The LOA provides the Winning Carrier with authority 

to initiate the port with the Losing Carrier.  Towards that end, the Winning Carrier supplies the 

LOA and the subscriber’s current invoice to the Losing Carrier in order to validate the port.  

Once the port is validated, a port execution date is supplied – the date for which the port will be 

completed.   

 As previously stated, 800 Nos. completed the necessary requirements to properly port the 

Numbers to Level 3.  However, BVN purposefully failed to do so when it surreptitiously took the 

Numbers from Level 3 without authorization from the rightful subscriber – 800 Nos.
2
  Indeed, 

BVN gained the Numbers back on October 18, 2016.  See Email from Level 3 Provisioner, 

Shrikantha Nayak to Neal Emrick, et al., dated October 19, 2016 (a true and correct copy is 

attached hereto as Exhibit E).  On October 19, 2016, Level 3 notified Call Source that the 

Numbers were ported away from 800 Nos. to ensure that 800 Nos. authorized such a port. See 

Response to Informal Complaint, Stolen Local Business Telephone Numbers, Ticket # 1287399 

at BV000156 (a true and correct copy is attached hereto as Exhibit F).  However, when Call 

Source contacted 800 Nos. to verify that it had authorized the Numbers to be ported back to 

BVN, 800 Nos. informed Call Source that no such authorization was provided.  See Email from 

Call Source Carrier Relations Manager, Alex Macis, to 800 Nos. CEO, Robert Liff, dated 

October 24, 2016 (a true and correct copy is attached hereto as Exhibit G).  When Level 3 

                                                           
2
 See 47 U.S.C. § 258(a) (prohibiting the practice of “slamming” – the submission or execution of an unauthorized 

change in a subscriber’s selection of a provider of telephone exchange service or telephone toll service – without 

first complying with one of the FCC’s verification procedures); see also 47 C.F.R. § 64.1120(c) (requiring a carrier 

to (i) obtain the subscriber’s written or electronically signed authorization in a format that meets the requirements of 

Section 64.1130 authorization; (ii) obtain confirmation from the subscriber via a toll-free number provided 

exclusively for the purpose of confirming orders electronically; or (iii) utilize an independent third party to verify 

the subscriber’s order). 
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attempted to reclaim the Numbers for 800 Nos. through a “snap-back” – a term used in an 

emergency situation, like when a port is executed without authorization – BVN refused to give 

the Numbers back to 800 Nos.  See Email from BVN Executive, Michael Hou, to Diane Alveari, 

dated October 19, 2016 (a true and correct copy is attached hereto as Exhibit H).  After the fact, 

BVN engaged in conduct to “cover work done” and created a Forced Order Commitment 

(“FOC”) for the Numbers one day after they were ported from Level 3.  See Exhibit H; Email 

from CenturyLink (formerly Level 3) Representative, Angel Acosta to Windstream (formerly 

BVN) Manager, Angela Mathis, dated July 3, 2018 (a true and accurate copy is attached hereto 

as Exhibit I). 

 The purported reason that BVN engaged in such conduct is because it made a mistake 

with regard to Eagle, who maintained as many as 170,000 telephone numbers with BVN.  BVN 

was more concerned with its large customer and the liability associated therewith rather than a 

small customer, like 800 Nos. See Exhibit A at BV000289.  Thus, it treated its customers 

differently by placing the rights of Eagle ahead of those of 800 Nos. 

 Upon 800 Nos. learning that the Numbers were transferred away from it without consent, 

it contacted BVN for an explanation.  However, BVN intentionally froze 800 Nos.’ account 

without notice, avoided 800 Nos., and never informed 800 Nos. of any purported reason for 

transferring the Numbers.  See BVN Employee Activity Log, Entry by Manuel Breis, dated 

October 21, 2016 at 10:41 AM (“account notes show that customer can no longer order existing 

services.  If he contacts Broadview – do not let him know about this note . . . .”) (a true and 

correct copy is attached hereto as Exhibit J).  Moreover, Respondent labeled 800 Nos.’ account 

as fraudulent when BVN knew 800 Nos. was a legitimate customer that used its account 

properly.  See Exhibit A at BV000289 (“We have a small time customer who occasionally 
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(17TNs and 10 Toll Free in 5 years) ask (sic) for some #s and if we think available give to him . . 

. a customer who gets some good #s and pays us and then he probably gives them to others.”) 

(emphasis added).  In spite of prohibiting 800 Nos. from using its account with BVN, BVN 

continued to charge 800 Nos. for the Numbers – without any communication with 800 Nos., in 

spite of 800 Nos.’ repeated attempts to speak with BVN – until commencement of this 

arbitration. 

 Without receiving an explanation as to why the Numbers were unilaterally transferred 

away from it, 800 Nos. filed an informal complaint with the FCC.  To this day, 800 Nos. has 

been deprived of the Numbers for use in its marketing and advertising business.  Indeed, while it 

had possession of the Numbers, it invested time and resources creating a marketing campaign 

involving the (212) 200-0000 number.  Since the Numbers were taken away without notice to, or 

authorization from, 800 Nos., such a marketing campaign is now worthless.  Beyond that, these 

were 800 Nos.’ business telephone numbers for which it remained the end user.  Therefore, 800 

Nos. continues to lose business from people that would have called it through the Numbers.  As a 

result of BVN’s improper and illegal conduct in surreptitiously taking the Numbers back from 

800 Nos., 800 Nos. was, and continues to be, damaged by BVN’s actions. 

II. ARGUMENT 

 As a result of BVN’s conduct directed towards 800 Nos., and the damages resulting 

therefrom, 800 Nos. has alleged the following causes of action against BVN: (i) Breach of 

Contract; (ii) Breach of Good Faith and Fair Dealing; (iii) Specific Performance; (iv) Quantum 

Meruit/Unjust Enrichment; (v) Consumer Fraud – Deceptive Practices and Acts Unlawful – 
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Violation of N.Y. Gen. Bus. Law §§ 349, et al.; (vi) Negligence; and (vii) Conversion.
3
  As such, 

each claim is briefed in turn below: 

A. BREACH OF CONTRACT BY RESPONDENT 

 Claimant’s breach of contract claim is based on the fact that 800 Nos. maintained 

telephone numbers other than the Numbers at issue in its account with BVN and, in October of 

2016, BVN purposefully, and without notice, froze 800 Nos.’ account.  Moreover, BVN labeled 

800 Nos.’ account as fraudulent.  Such action prevented 800 Nos. from using the telephone 

numbers it paid to be serviced by BVN.  As a result, BVN breached the terms of the Agreement 

and caused 800 Nos.’ damage. 

 Under New York Law, to recover damages for a breach of contract one must plead: (i) 

the existence of a contract; (ii) the claimant’s performance under the contract; (iii) the 

respondent’s breach of the contract; and (iv) damages therefrom.  See JP Morgan Chase v. J.H. 

Elec. of N.Y., Inc., 69 A.D.3d 802, 803, 893 N.Y.S.2d 237, 239 (2d Dep’t 2010).  Generally, a 

contractual provision limiting damages is enforceable absent a special relationship between the 

parties, a statutory prohibition, or an overriding public policy.  Empire One Telecom., Inc. v. 

Verizon N.Y., Inc. 26 Misc. 3d 541, 551, 888 N.Y.S.2d 714, 723 (N.Y. Sup. Ct. 2009) (citation 

omitted).  Public policy in New York does not permit a party to insulate itself from willful or 

grossly negligent conduct.  Id.; see also Kalisch-Jarco, Inc. v. City of New York, 58 N.Y.2d 377, 

384-85, 448 N.E.2d 413, 461 N.Y.S.2d 746 (1983).  An exculpatory clause is unenforceable 

when the misconduct smacks of intentional wrongdoing, as when it is fraudulent, malicious, or 

prompted by bad faith. 

                                                           
3
 These legal issues and the attendant facts will be more fully elucidated in Claimant’s post-hearing brief in 

accordance with the development of the evidence and issues at the arbitration hearing. 
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 Here, the Respondent breached the terms of the Agreement by freezing 800 Nos.’ 

account without notice, which caused damage to its business because it could no longer use the 

telephone numbers that were serviced by Respondent.  Specifically, the Agreement states that if 

Respondent suspends or terminates service it must provide thirty (30) days written notice to 800 

Nos. in the event that it violates the Agreement.  Exhibit B at 2.  However, BVN never provided 

any such notice.  In fact, BVN failed to respond to 800 Nos.’ myriad inquiries into the status of 

its account and why the Numbers were ported away.  While the Agreement also gives BVN the 

right to suspend or terminate service immediately if necessary to protect against fraud, no such 

circumstances existed.  BVN’s own representatives acknowledge that 800 Nos. was a legitimate 

customer who properly requested telephone numbers and paid for them.  Exhibit B at 

BV000289.  Further, the only fraud that they suspected was from within the company, not with 

800 Nos.  Exhibit B at BV000288.  Therefore, BVN breached the Agreement with 800 Nos. 

because it failed to provide it with any notice for any suspected breach – which, in any event, 

800 Nos. would dispute.  BVN further breached the Agreement because it knew that there was 

no fraud committed by 800 Nos.  If there was any fraud, it was suspected to be committed by 

BVN’s own employees.   

 The Agreement’s exculpatory clause, which limits damages emanating from the 

Agreement to “direct damages, which shall not exceed an amount equal to charges by paid by the 

customer for the service period in which the liability was incurred; . . .” is not enforceable.  See 

Agreement at 2.  As previously explained, BVN knew that 800 Nos. was a legitimate customer 

that was not engaged in any wrongdoing.  Thus, for BVN to freeze 800 Nos.’ account and label it 

as fraudulent when BVN knew 800 Nos. acted properly is willful conduct that smacks of 

intentional wrongdoing that should pierce the exculpatory clause.  Moreover, BVN, as a 
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telecommunications company, has a special relationship with 800 Nos. as a customer, which 

renders the exculpatory clause void as against public policy.  See Empire One Telecom., Inc., 26 

Misc. 3d at 552, 888 N.Y.S.2d at 724 (explaining that the regulatory structure of telephone 

carriers is for the public benefit, which supports the finding of a special relationship between 

carrier and customer, rendering an exculpatory clause as against public policy). 

 As a result of BVN freezing 800 Nos.’ account and labeling it as fraudulent – thereby 

preventing access to 800 Nos. still with BVN – 800 Nos.’ business suffered irreparable damage 

for loss of business and loss of reputation since its telephone numbers could not be used.  BVN 

further damaged 800 Nos. by continuing to charge its frozen account until commencement of the 

instant arbitration.  Due to the exculpatory clause being against public policy, it is void and there 

is no limitation on the damages that may be awarded to 800 Nos. 

B. BREACH OF GOOD FAITH AND FAIR DEALING BY RESPONDENT 

 Claimant’s breach of good faith and fair dealing claim emanates from the fact that BVN 

fulfilled its obligations with 800 Nos. in porting the Numbers to Level 3, but then “slamming” 

the Numbers at 800 Nos.’ expense in order to give them to Eagle.  See 47 U.S.C. § 258(a) 

(prohibiting the practice of “slamming” – the submission or execution of an unauthorized change 

in a subscriber’s selection of a provider of telephone exchange service or telephone toll service – 

without first complying with one of the FCC’s verification procedures). 

 New York imposes an implied duty of good faith and fair dealing in each contract, such 

that a party may be in breach of the duty even where it has abided by the strict terms of the 

contract.  Serdarevic v. Centex Homes, LLC, 760 F. Supp. 2d 322, 333 (S.D.N.Y. 2010) 

(citations omitted); see also Gray & Assocs., LLC v. Speltz & Weis LLC, 22 Misc. 3d 1124(A), 

2009 WL 416138 at *9 (N.Y. Sup. Ct. 2009) (“A party may be in breach of the implied duty of 
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good faith and fair dealing, which is implicit in every contractual arrangement, when it exercises 

a contractual right as part of a scheme to . . . deprive the other party of the fruit of its bargain.”).  

To assert a cause of action for the breach of good faith and fair dealing that is not duplicative of a 

claimant’s breach of contract claim, he must allege that the respondent’s contractual obligations 

were were carried out in bad faith in order to deprive the claimant of the benefit of the bargain.  

Burton v. Label, LLC, No. 15-CV-5793 (VSB), 2018 WL 4759735 *10 (S.D.N.Y. Sept. 30, 

2018) (citation and quotations omitted). 

 In this case, BVN fulfilled its obligations with 800 Nos. in porting the Numbers to Level 

3 but then improperly took the Numbers for Eagle at the expense of 800 Nos.  Such actions were 

carried out as a scheme with Eagle to deprive 800 Nos. of the Numbers for which it had 

bargained.  Only 800 Nos. could provide authorization for the port back to BVN because it was 

the current subscriber to the Numbers.  See 47 U.S.C.A. § 258; see also In Re Broadview 

Networks – Complaint Regarding Unauthorized Change of Subscriber’s Telecommunications 

Carrier, IC Docket No. 02-S73386, Order, FCC DA 03-530, ¶ 2 (2003) (“The rules require, 

among other things, that a carrier receive individual subscriber consent before a carrier change 

may occur.”).  In a scheme to avoid legal exposure, BVN treated Eagle’s interests as superior to 

those of 800 Nos. and “slammed” the Numbers.  See Exhibit B.  Thus, BVN acted in bad faith 

by treating Eagle as superior and depriving 800 Nos. of the Numbers for which it had bargained.  

Such conduct damaged 800 Nos. because it relied on the Numbers for its business and began 

creating a marketing campaign with one of the Numbers in reliance on its unencumbered use.  

Therefore, BVN fulfilled its obligations in porting the Numbers to Level 3 but breached the 

implied duty of good faith and fair dealing in its obligations to 800 Nos. when it “slammed” the 

Numbers to assign them to Eagle. 
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C. SPECIFIC PERFORMANCE BY RESPONDENT 

 800 Nos.’ specific performance claim is based on the contract that 800 Nos. fulfilled with 

BVN in paying for the Numbers, the unique nature of the Numbers, and BVN “slamming” the 

Numbers in contravention of its obligations to 800 Nos.  Notably, 800 Nos. incorporated the 

Numbers into its business because of their memorable and unique numeric combination, thus 

creating the basis of proprietary good in which the Numbers were incorporated.  When BVN 

“slammed” the Numbers without authorization, it took away one of the ingredients of 800 Nos.’ 

unique goods for which there is no adequate remedy at law. 

 To obtain specific performance, the claimant must show: (i) the making of a contract and 

its terms, including the description of the subject matter; (ii) that the claimant is ready, willing, 

and able to perform the contract and has fulfilled all of his duties to date; (iii) that it is within the 

opposing party’s power to perform; and (iv) that there is no adequate remedy at law.  Petrello v. 

White, F. Supp. 2d 215, 230 (E.D.N.Y. 2006).  Specific performance is an appropriate remedy 

for a breach of contract concerning goods that are “unique in kind, quality or personal 

association” where suitable substitutes are unobtainable or unreasonably difficult or inconvenient 

to procure.  Sokoloff v. Harriman Estates Development Corp., 96 N.Y.2d 409, 415, 154 N.E.2d 

184, 188, 729 N.Y.S.2d 425, 429 (2001) (citation omitted). 

 Here, BVN assigned the particularly unique and scarce Numbers to its account pursuant 

to the Agreement that it had with 800 Nos for which there is no adequate remedy at law.  As 

previously explained, the Numbers retain a unique and memorable numeric combination, with 

the “212” Number being particularly unique as it is exceedingly scarce. Pursuant to its 

Agreement with BVN, 800 Nos. fulfilled its obligation thereunder by paying for the Numbers.  

During the time it possessed the Numbers, 800 Nos. used one of the Numbers as an ingredient to 
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an advertising campaign and used both for its business.  However, after 800 Nos. properly ported 

the Numbers to Level 3, BVN reneged on its contractual obligations to 800 Nos. – as it still 

maintained an active account with BVN – and “slammed” the Numbers in bad faith.  See In Re 

Broadview Networks – Complaint Regarding Unauthorized Change of Subscriber’s 

Telecommunications Carrier, supra.  Since BVN reclaimed the Numbers from both Level 3 and 

800 Nos. on behalf of Eagle, it has the power to the do the same for 800 Nos.  Additionally, since 

the Numbers are not only unique in numeric combination and memorable quality, they have a 

personal association with 800 Nos. because it used them for its business.  Moreover, given the 

particularly scarce nature of the “212” Number, obtaining an in-kind telephone number is 

virtually impossible.  Therefore, there is no adequate remedy at law to remedy 800 Nos.’ loss of 

the Numbers and they should be returned through specific performance of BVN’s obligations. 

D. QUANTUM MERUIT/UNJUST ENRICHMENT 

 Claimant’s unjust enrichment claim emanates from the fact that there was no contract for 

the Numbers once they were improperly taken by BVN from Level 3.  As a result of this action, 

BVN unjustly enriched itself with valuable and memorable Numbers that it could reassign to 

Eagle and collect revenue.  

 “The basis of a claim for unjust enrichment is that the defendant has obtained a benefit 

which in ‘equity and good conscience’ should be paid to the plaintiff.”  Digizip.com v. Verizon 

Servs. Corp., 139 F. Supp. 3d 670, 682 (S.D.N.Y. 2015) (citations omitted).  Under New York 

law, a plaintiff seeking damages for a claim of unjust enrichment must establish three elements: 

“(1) that the defendant benefitted; (2) at the plaintiff's expense; and (3) that equity and good 

conscience require restitution.” Id. (citations omitted). 
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 An unjust enrichment claim cannot stand when a contract exists between the parties.  Id. 

at 683.  In Digizip, Digizip and Verizon had services agreements in effect, yet Digizip accused 

Verizon of unjustly enriching itself by improperly charging and collecting surcharges 

contemplated under the agreements.  Id.  The Court held the parties had a contract and therefore, 

the unjust enrichment claim could not stand.  Id.  The Court also reasoned that the unjust 

enrichment claim was considered duplicative of the breach of contract claim because it failed to 

present different arguments or facts than the breach of contract claim.  Id. 

 Unlike the Digizip case, BVN and 800 Nos. did not have a contract relative to the 

Numbers once BVN unlawfully ported the Numbers from 800 Nos. and Level 3; at that time 800 

Nos.’ contract for the Numbers was with Level 3 and Call Source.  Indeed, BVN benefitted when 

it “slammed” the Numbers because it took control so as to assign the Numbers to Eagle.  This 

action was at 800 Nos.’ expense because it no longer possessed the Numbers and could no longer 

use them for its business.  Additionally, equity and good conscience requires restitution because 

800 Nos. lost out on the value that such unique and memorable Numbers brought to its business.   

Moreover, 800 Nos.’ unjust enrichment claim is not duplicative of its breach of contract claim 

because the breach of contract claim centers on the telephone numbers that 800 Nos. maintained 

in its account outside of the Numbers at issue.  Therefore, BVN was unjustly enriched at the 

expense of 800 Nos. and should provide full restitution for its inequitable and improper conduct 

in relation to 800 Nos. 

E. CONSUMER FRAUD – DECEPTIVE PRACTICES AND ACTS UNLAWFUL –  

VIOLATION OF N.Y. GEN. BUS. LAW §§ 349, ET AL. 

 

 The basis of Claimant’s consumer fraud claim is that BVN alleges that it misrepresented 

the Numbers as non-working and disconnected, and thus, assignable to 800 Nos. for its 

unencumbered use and control.  BVN also omitted informing 800 Nos. when it intentionally 
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ported the Numbers away from 800 Nos. without authorization.  Such misrepresentation and 

omission was materially misleading because 800 Nos. reasonably believed it could use and 

control the Numbers, began doing so for its business, and then – without warning – service to the 

Numbers suddenly ceased.  800 Nos. suffered injury as a result of BVN’s assignment of the 

Numbers because BVN “slammed” the Numbers as it alleged that Eagle was already assigned 

the Numbers. 

 Section 349 of the General Business Law declares deceptive acts or practices in the 

conduct of any business, trade or commerce, or in the furnishing of any service within the State 

as unlawful.  N.Y. Gen. Bus. Law § 349(a).  A claimant must prove that: (i) the challenged act or 

practice was consumer-oriented; (ii) that it was misleading in a material way; and (iii) that the 

claimant suffered injury as a result of the deceptive act.  Stutman v. Chemical Bank, 95 N.Y.2d 

24, 29, 731 N.E.2d 608, 611, 709 N.Y.S.2d 892, 895 (2000).  A misrepresentation or omission 

must be likely to mislead a reasonable consumer acting reasonably under the circumstances.  Id. 

at 29, 731 N.E.2d at 611-12, 709 N.Y.S.2d at 295-96.  However, a deceptive practice need not 

reach the level of common-law fraud to be actionable under Section 349.  Id. at 29, 731 N.E.2d 

at 612, 709 N.Y.S.2d at 296.  Finally, the claimant must prove actual injury but not necessarily 

pecuniary harm and reliance is not an element of the claim.  Id. 

 Here, BVN committed consumer fraud because it claims that it misrepresented the 

availability of the Numbers, assigning them to 800 Nos.’ account and, more egregiously, omitted 

seeking the authorization of 800 Nos. to take back the Numbers.  Assigning the Numbers to 800 

Nos. upon its request is a consumer-oriented practice because BVN engages in the business of 

providing telephone numbers to its customers and informs customers about the availability of 

telephone numbers upon relevant query.  BVN materially misled 800 Nos. by allegedly 
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misrepresenting the availability of the Numbers.  As a result of this alleged misrepresentation, 

800 Nos. requested that the Numbers be assigned to its account.  Consequently, 800 Nos. 

suffered injury because it paid for the Numbers and began using them for its business.  Indeed, 

800 Nos. continued to reasonably rely on the representations that it was properly assigned the 

Numbers when it properly ported them to Level 3.  Additionally, BVN’s deceptive practices 

continued when it unlawfully ported the Numbers away from 800 Nos. without notice or 

authorization, even though 800 Nos. was the rightful subscriber.  BVN also failed to respond to 

800 Nos. despite 800 Nos. myriad communications seeking explanation about what transpired 

with the Numbers.  As a result of such repeated deceptive practices, 800 Nos. continues to suffer 

immense harm given its reasonable reliance on BVN’s assignment of the Numbers, along with 

the loss of value and business attributed to the unique and scarce nature of the Numbers, and 

continued damage to 800 Nos.’ reputation and goodwill. 

F. NEGLIGENCE BY RESPONDENT 

 The Claimant’s negligence claim against Respondent based on the duty of care that BVN 

had towards 800 Nos. as a customer of its telecommunications services, its breach of said duty 

when it assigned the Numbers to 800 Nos. that it later claimed to be unassignable, and said 

breach was the actual and proximate cause of the damages sustained by 800 Nos. because it 

“slammed” the Numbers that 800 Nos. was using for its business. 

 Under New York law, in order to prevail on a negligence claim, the claimant must 

demonstrate (i) a duty owned by respondent to claimant; (ii) a breach thereof; and (iii) injury 

proximately resulting therefrom.  Pasternack v. Laboratory Corp. of America Holdings, 27 

N.Y.3d 817, 825, 59 N.E.3d 485, 490, 37 N.Y.S.3d 750, 755 (2016).  Absent a duty there can be 

no liability.  Id.  However, a company that offers a public utility may be held liable for service 
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issues when a contract exists between claimant and respondent.  See Stack v. Branicky, 119 

A.D.2d 998, 500 N.Y.S.2d 898, 898-99 (4th Dep’t 1986). 

 In this case, BVN breached its duty and caused damage to 800 Nos. by assigning the 

Numbers to 800 Nos. that were allegedly already assigned to Eagle.  Further, BVN also caused 

harm to 800 Nos. when it froze its account and therefore failed to supply service for the other 

telephone numbers with BVN.  BVN had a duty of care with regard to 800 Nos. because they 

stood in privity with one another due to the Agreement and the individual telephone numbers 

serviced by BVN for 800 Nos.’ benefit.  BVN breached this duty of care when it assigned the 

Numbers that it later claimed were unassignable due to a purported assignment to Eagle.  

Further, BVN breached this duty of care when it froze 800 Nos.’ account without notifying 

Claimant.  As a result of BVN’s conduct, it caused significant damage to 800 Nos. because it 

used the unique and memorable Numbers for its business, one of which was actively being 

developed in a marketing campaign.  Moreover, BVN caused additional damage to 800 Nos. 

because it froze its account and it could not use the other telephone numbers that BVN serviced 

for 800 Nos.  These actions were the actual and proximate cause of 800 Nos.’ harm because – 

but for the assignment of the Numbers, the subsequent “slamming” by BVN, and the freezing of 

its account – 800 Nos. would not have deployed the Numbers in its business and it would have 

continued the unencumbered use of the other telephone numbers associated with its account at 

BVN. 

 Additionally, while the Agreement between the parties contains an exculpatory clause for 

mistake, error, or negligence it is unenforceable as a matter of public policy and BVN’s bad 

faith. See discussion supra Section II.A at 7-9.  Therefore, BVN is liable for the general and 

consequential damages owed to 800 Nos. 
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G. CONVERSION 

 The Claimant’s conversion claim against BVN stems from 800 Nos.’ right to possess the 

Numbers, which Respondent’s dominion over, and interference in “slamming” them was in 

derogation of 800 Nos.’ possessory rights. 

 The two key elements to state a conversion claim in New York are (i) the claimant’s 

possessory right or interest in the property; and (ii) respondent’s dominion over the property or 

interference with it, in derogation of claimant’s rights.  Pappas v. Tzolis, 20 N.Y.3d 228, 234, 

982 N.E.2d 576, 958 N.Y.S.2d 656 (2012). 

 Here, 800 Nos. had the right to possess the Numbers which grew into a business interest 

in the Numbers because it used them for its business, deployed at least one of the Numbers in a 

marketing campaign, and the Numbers became associated with 800 Nos. for a period of at least 

eight (8) months.  BVN subsequently interfered with, and exercised dominion over, the Numbers 

when it improperly ported or “slammed” the Numbers without authorization from, or notice to, 

800 Nos.  Such exercise of dominion and intentional interference was in derogation of 800 Nos. 

rights because the Numbers were serviced by Level 3/Call Source at the time and 800 Nos. was 

the valid end user and subscriber.  BVN’s slamming of the Numbers completely stripped 800 

Nos. of its possessory rights to the Numbers and the business interests in the Numbers that it 

developed.  As a result of such dominion and interference by BVN, 800 Nos. suffered the loss of 

the Numbers, the loss of business associated therewith, and all investments it had made in the 

Numbers. 

III. CONCLUSION 

 For the aforementioned reasons, 800 Nos. is entitled to recover damages for BVN’s 

breach of contract, breach of good faith and fair dealing, quantum meruit/unjust enrichment, 
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consumer fraud – deceptive acts and practices – in violation of Section 349, et al. of the New 

York General Business Law, negligence, conversion, and the return of the Numbers through 

specific performance.  Specifically, 800 Nos. is entitled to recover value that the Numbers retain 

in the marketplace, which according to one of the Claimant’s expert is no less than $600,000.00.  

800 Nos. is also entitled to recover the monies expended in paying for (i) the Numbers while at 

BVN; (ii) all telephone numbers associated with its frozen account at BVN; and (iii) all 

payments made to Level 3/Call Source for the use of the Numbers that were slammed.  Further, 

800 Nos. is entitled to recoup the monies it invested in the Numbers for its business and 

marketing campaigns and any loss of business resulting from the “slamming” of the Numbers.  

Finally, 800 Nos. is entitled to treble damages under Section 349, et al. of the New York General 

Business Law and the recovery its attorneys’ fees if it prevails. 

Dated: November 21, 2018 
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