
 

 

 

 

 

UN I T E D  STAT E S  BA N K R U P T C Y C O U RT  
F O R  T H E  D I S T R I C T  O F NE W  JE R S E Y  

In re 

UN ITED SITE SERV ICES ,  INC .  et al.,1 

Debtors. 

 Case No. 25-[●] (●) 

Chapter 11 

(Joint Administration Requested) 

D E C L A R AT I O N  O F C H R I S  KE L LY  
I N  SU P P O RT  O F CH A P T E R  11  PE T I T I O N S  A N D  F I R S T  

D AY M O T I O N S  O F UN I T E D  S I T E  SE RV I C E S ,  IN C .  E T  A L .   

 

1   e last four digits of the tax identification number of United Site Services, Inc. are 3387. A complete list of the 
Debtors in these chapter 11 cases (the “Chapter 11 Cases”), with each one’s tax identification number, principal 
office address and former names and trade names, is available on the website of the Debtors’ noticing agent at 
www.veritaglobal.net/USS.  e location of the principal place of business of United Site Services, Inc., and the 
Debtors’ service address for these Chapter 11 Cases is 118 Flanders Road, Suite 1000, Westborough, MA 01581. 
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I, Chris Kelly, declare under penalty of perjury as follows: 

1. I am a Managing Director in the North American Commercial Restructuring 

Practice at Alvarez & Marsal North America, LLC (“A&M”), a global professional services firm 

with principal offices located at 600 Madison Avenue, 8th Floor, New York, New York 10022. I 

anticipate that United Site Services, Inc. and its affiliated debtors and debtors in possession 

(collectively, the “Debtors” or “USS”) will file, within the first thirty days of these Chapter 11 

Cases, an application to retain A&M as their financial advisor. 

2. On this date (the “Petition Date”), the Debtors commenced their respective 

Chapter 11 Cases by filing voluntary petitions for relief in this Court. I submit this declaration (this 

“Declaration”) in support of the Debtors’ petitions, as well as their first day motions and 

applications identified in this Declaration (collectively, the “First Day Motions”). 

3. Although A&M is being compensated for its work as the restructuring advisor 

proposed to be retained by the Debtors in the Chapter 11 Cases, I am not being compensated 

separately for this testimony.  

4. Except as otherwise indicated herein, all statements in this Declaration are based 

upon my personal knowledge, my review of relevant documents, information provided to me by 

A&M professionals involved in advising the Debtors in connection with the Chapter 11 Cases, or 

information provided to me by the Debtors’ management and advisors.  

5. If called upon to testify, I could and would testify to the facts set forth herein on 

that basis. I am over the age of 18 years and authorized to submit this Declaration. 

BACKG ROUND AND QUALIFICATIONS  

6. A&M is a leading restructuring services firm with extensive experience and an 

excellent reputation for providing high quality, specialized management and restructuring advisory 

services to debtors and distressed companies. A&M’s core services include turnaround and 

restructuring advisory services, interim management, corporate performance improvement, 

valuation, and risk management. A&M provides a wide range of debtor advisory services targeted 
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at stabilizing and improving a company’s financial position.  ese include developing forecasts, 

business plans, and strategic plans; monitoring and enhancing liquidity; managing supplier 

relationships; assessing and implementing cost reduction strategies; and designing and negotiating 

financial restructuring packages. A&M also provides advice on specific aspects of the turnaround 

process and helps manage complex constituency relations and communications. 

7. I earned a bachelor’s degree in commerce (with concentrations in finance and 

management information systems) from the McIntire School of Commerce at the University of 

Virginia and an MBA from Columbia University. I have more than 17 years of restructuring 

experience. My specialization includes the development, evaluation, and execution of restructuring 

plans, cash flow forecasting and liquidity management, working capital management, and 

operational performance improvement. I have assisted clients across a variety of industries, 

including transportation and logistics, infrastructure services, distribution services, retail services, 

financial services, and government contracting. 

8. Representative matters on which I provided services include Lehman Brothers 

Holdings Inc., for which I served as Global Co-Treasurer during its chapter 11 case; Wesco Aircraft 

Holdings, Inc. (Incora), Intelsat S.A., and Anna Holdings Inc. (Acosta), for which I served as 

financial advisor during their chapter 11 cases; and numerous out-of-court matters which are not 

publicly disclosed. 

A&M’S RETENTION  

9. A&M has been engaged as restructuring advisor to USS, and members of my team 

and I have been working closely with USS since July 2025. A&M has rendered financial advisory 

services to USS in connection with its evaluation of in-court and out-of-court strategic alternatives 

to refinance or restructure its funded debt obligations and improve its liquidity and overall financial 

condition. A&M has worked closely with USS’s management and other advisors on these strategic 

alternatives, including working with USS’s management to develop and manage its 13-week cash 

flow forecast, develop and review its longer-term financial projections, and prepare USS for these 
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chapter 11 filings.  rough these efforts, A&M has become familiar with USS’s capital structure, 

liquidity needs, and business operations.  

OVERVIEW  

10. USS is the United States’ largest provider of portable sanitation systems and related 

“site services,” with more than 3,000 employees and more than 70,000 customers, including the 

Super Bowl, the Federal Emergency Management Agency (FEMA), music festivals, and 

homebuilders across the country. It has commenced these Chapter 11 Cases to implement a value-

maximizing, prepackaged chapter 11 plan (the “Plan”), which is supported by its largest 

stakeholders—including an ad hoc group of lenders (the “Ad Hoc Group”), who, as described 

more fully below, hold the controlling majority of USS’s secured and unsecured funded debt—

pursuant to a restructuring support agreement (the “RSA”), annexed hereto as Exhibit A. 

11.  e Plan is the product of several months of intense, arm’s-length negotiations with 

USS’s key stakeholders across its capital structure and will provide significant value to USS’s 

creditors that would not otherwise be obtainable absent the settlements and compromises 

embodied in the Plan and the consent of its largest secured creditors.  e Plan will (i) eliminate 

more than $2.4 billion of third-party funded debt, (ii) provide for committed new debt financing 

of approximately $300 million (the “Exit Term Loan Facility”) from the members of the Ad Hoc 

Group, and (iii) raise up to $480 million (subject to adjustment based on projected liquidity at 

emergence and taking into account the payment of the PECF USS Holding Corporation’s Equity 

Owner Consideration) (as defined in the Plan) in equity financing through an equity capital raise 

(the “Equity Rights Offering”) fully backstopped by the members of the Ad Hoc Group. In 

addition, as contemplated by the proposed restructuring, USS expects to raise approximately $295 

million in additional asset-based and other revolving loans to support its go-forward capital 

structure.  e RSA also provides for access to a $120 million debtor-in-possession financing 

facility (the “DIP Facility”), which is fully backstopped by the members of the Ad Hoc Group and 

will provide the necessary runway for USS to obtain confirmation of the Plan.  
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12. In addition to financing support, the members of the Ad Hoc Group have agreed 

(a) that holders of Second-Out Terms Loans, of which they hold in excess of 92%, will (i) have 

their claims equitized under the Plan, and (ii) not seek recoveries on account of their claims against 

a Debtor that holds a large intercompany claim, and which amounts would otherwise be 

distributable to holders of the Second-Out Term Loans; and (b) to support USS’s commercial 

relationships by ensuring that USS’s trade and other non-funded debt creditors remain unimpaired 

by the Plan.  

13. USS has determined that implementation of the transactions contemplated by the 

RSA, including near-term confirmation of the Plan, represents the best outcome for all of USS’s 

stakeholders.  is outcome was made possible by the hard-fought negotiations among USS, the 

members of the Ad Hoc Group, and many of USS’s other stakeholders including USS’s equity 

sponsor, affiliates of Platinum Equity (“Platinum”), and USS’s asset-backed and revolving 

lenders, which are also parties to the RSA. USS committed significant resources to achieving a 

fully consensual restructuring framework, and while not all stakeholders were willing to support 

the restructuring, the broadly supported deal reflected in the RSA maximizes value, ensures 

minimal disruption to USS’s business operations, and creates conditions for a timely emergence 

from chapter 11.  

14.  e turnaround opportunity embodied in the Plan paves a new path for USS’s 

success. Over the past several years, USS has struggled to maintain profitability, largely due to 

prevailing macroeconomic conditions, including limited construction spending and, accordingly, 

weaker demand for USS’s services since the construction market accounts for over 70% of USS’s 

revenue. On the cost side, USS’s profitability has been eroded by inflation, including in the cost of 

portable restroom structures, related supplies, and wages. Furthermore, cost increases cannot be 

easily offset by price increases, as the market for USS’s services remains extremely competitive. 

15. USS’s financial challenges first came to a head in 2024, when USS engaged 

restructuring advisors to explore potential refinancing solutions. Following months of diligence 

and negotiations, in September 2024 USS announced the closing of a recapitalization transaction 
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(the “2024 Recapitalization”).  rough the 2024 Recapitalization, USS (i) exchanged the vast 

majority of its secured and unsecured funded debt for new secured debt with extended maturities, 

(ii) reduced its net debt by capturing $200 million in discount on those exchanges, and (iii) raised 

$300 million of new capital.  e 2024 Recapitalization was offered to all holders of USS’s funded 

debt, and nearly every such holder participated, representing 94% of USS’s funded debt.  

16.  e 2024 Recapitalization eased USS’s financial pressures by lessening its debt 

burden and providing fresh liquidity.  e new capital enabled USS to, among other things, continue 

implementing meaningful operational improvements. USS was able to engage in significant cost-

reduction initiatives, make enhancements to its safety record, and improve customer service and 

project execution. But, while the benefits generated through the 2024 Recapitalization were 

intended to support USS through a sustained business recovery, expectations for improved 

macroeconomic conditions did not materialize, and the benefits from USS’s operational 

improvements were not enough to overcome continued weakening demand in the underlying 

construction markets USS serves. 

17. By June 2025, USS became concerned that its liquidity might fall short of what 

would be necessary to make cash interest payments due in September 2025. As a result, USS hired 

advisors and commenced discussions with the Ad Hoc Group. To allow additional time to negotiate 

a restructuring, in September 2025, USS entered into forbearance agreements (the “Forbearance 

Agreements”) with requisite lenders under various facilities, including members of the Ad Hoc 

Group and USS’s senior revolving debt lenders. Pursuant to the Forbearance Agreements, those 

lenders agreed to forbear temporarily from exercising remedies on account of certain defaults, 

including defaults resulting from USS forgoing required principal and interest payments on certain 

of its debt facilities.  e Forbearance Agreements allowed USS to preserve much-needed liquidity 

in the lead-up to the Chapter 11 Cases.  

18. USS used this breathing room to engage with the Ad Hoc Group and other creditors 

across its capital structure, including USS’s senior revolving lenders (whose support was necessary 

for the Forbearance Agreements) and CastleKnight Management LP (“CastleKnight”), which 
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USS understands is the largest holder of the Amended Term Loans,  ird-Out Notes, and Amended 

Unsecured Notes.  

19. USS sought to achieve a fully consensual restructuring agreement and made every 

effort to reach a construct that included CastleKnight. USS executed confidentiality agreements 

with CastleKnight, provided substantial diligence information, and facilitated the exchange of 

eight restructuring proposals between the Ad Hoc Group and CastleKnight.  ose efforts proved 

fruitless, as CastleKnight—one of the few institutional creditors to opt out of the 2024 

Recapitalization—was again unwilling to agree to restructuring terms that were acceptable to the 

other creditor constituencies. With pressure mounting from liquidity constraints and defaults on 

their debt, USS focused its efforts on finalizing the terms of a comprehensive restructuring with 

the Ad Hoc Group and the other supporting stakeholders, eventually executing the RSA on 

December 28, 2025. 

20. In reaching the deal embodied in the RSA, USS ensured that there would 

nonetheless still be an opportunity to reach consensus with CastleKnight: not only does the RSA 

respect CastleKnight’s rights as a holder of secured and unsecured debt and avoid additional 

dilutive recoveries by other holders on account of new guarantees granted in the 2024 

Recapitalization, but the RSA also permits USS to offer to CastleKnight the opportunity to 

participate in each of the DIP Financing backstop, Equity Rights Offering backstop, and the Exit 

Facility on identical economic terms as the members of the Ad Hoc Group. USS intends to 

promptly make this offer to CastleKnight.  

21. At the same time, committed to exploring all options, USS solicited independent 

proposals from CastleKnight regarding debtor-in-possession financing, exit equity financing, and 

exit debt financing and, in connection therewith and provided CastleKnight with substantial 

additional requested diligence in order to see if more favorable terms for such financing were 

available. USS gave CastleKnight several weeks to make such a proposal prior to commencement 

of the Chapter 11 Cases, but CastleKnight did not make any alternative financing proposal. 
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22. USS believes that CastleKnight intends on pursuing a path of delay and litigation, 

including challenging the Plan. USS is prepared to respond to the merits of any issues raised by 

CastleKnight at the appropriate time—and on the appropriate timeline—but USS cannot permit a 

single minority holder of prepetition indebtedness to extract undeserved value through litigation 

delay and cannot risk losing the significant value that the Ad Hoc Group has committed to deliver 

under the RSA and the Plan. 

23. Critically, as described further in the Scheduling Motion filed contemporaneously 

herewith, USS and its stakeholders believe that a quick and efficient restructuring process is critical 

to USS’s future growth and the overall success of the Chapter 11 Cases: (i) the longer USS remains 

in bankruptcy, the longer management and other personnel will need to divert significant resources 

to bankruptcy-related matters and away from executing on USS’s operational improvement 

initiatives and growth strategy; (ii) prolonged time in bankruptcy risks eroding USS’s reputation 

among its broad customer base, as well as its employee retention efforts, which depend on near-

term clarity about USS’s future; and (iii) professional fees and other bankruptcy costs will continue 

to increase with additional time in bankruptcy. With the express goal of minimizing costs and 

business disruptions, USS and its advisors devoted considerable effort to achieving, prior to 

commencing these cases, the consensual restructuring reflected in the RSA and the Plan. As such, 

USS urges the Court to adopt USS’s proposed schedule to protect against any efforts to unduly 

delay these cases which may undermine consensus achieved around the path to a stronger 

company. 

24. I believe that the significant benefits the RSA affords to USS—a substantial 

reduction of USS’s debt burden, ample liquidity, and a cost-efficient process that minimizes 

business disruption—will not only maximize value to the estates and position USS for future 

profitability and growth, but is the only viable path to reorganization. 

25.  is Declaration is organized into four sections: (a) a description of USS’s history, 

business operations, and corporate structure; (b) a description of USS’s capital structure, including 

intercreditor agreements that govern the relationships among the holders of various secured debt 
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instruments, (c) a discussion of the events that led to the filing of the Chapter 11 Cases, and (d) an 

explanation of the First Day Motions. 

USS’S H ISTORY ,  BUSINESS ,  AND CORPORATE STRUCTURE  

I.  BUSINESS OPERATIONS  

A. Services and Customers 

26. USS’s primary business is portable sanitation: delivering access to and servicing 

portable restrooms and sinks in a variety of settings, including special events, construction sites 

(which makes up over 70% of USS’s revenue), and agricultural and other industrial settings that 

lack permanent facilities. USS owns approximately 350,000 portable restrooms, which range from 

plastic single-user units to luxury mobile trailers with running water, electricity, and air 

conditioning. In addition to portable restrooms, as part of its core services, USS offers hand 

hygiene stations ranging from alcohol-based sanitizer stations to portable sinks with soap and 

water. Beyond supplying the physical restroom and sanitizer units, USS also provides consistent, 

high-quality cleaning and maintenance services. USS strives to transform the portable sanitation 

industry by elevating the cleanliness standards of portable restrooms to align with the public’s 

expectations for other public restrooms.  

27. In addition to USS’s core restroom and hand hygiene services, USS offers a range 

of complimentary services, such as temporary fences, crowd control barricades, roll-off dumpsters, 

modular storage, and temporary power sources. USS also offers non-hazardous liquid waste 

removal services, pumping and hauling high volumes of liquid waste from commercial settings, 

such as grease traps from restaurants, underground water from construction sites, and leachate 

from landfills. 
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28. USS enjoys the trust of over 70,000 customers across 47 states. USS has created a 

superior experience for its customers by developing a consistent set of operating standards that 

represent best practices gained through 25 years of operations. USS believes that its consistent 

level of service is the key differentiator for most customers.  

B. Operations and Suppliers 

29. USS’s core service is route-based sanitation, which involves cleaning, sanitizing, 

and restocking portable restrooms and hand hygiene stations at customer sites on a recurring basis 

and safely transporting and disposing waste. Products are delivered to customer sites, and the 

ongoing service is performed by USS’s service technicians, typically at a recommended frequency 

of at least twice a week. Other service lines such as roll-off dumpsters and high-volume pumping 

are performed by technicians who are trained specifically for these tasks.  e most significant users 

of USS’s route-based sanitation services are construction companies. Collectively, the construction 

industry represents over 70% of USS’s revenue. 

30. In addition to the core route-based sanitation business, USS provides and services 

portable restrooms, hand hygiene stations, and other products for special events such as festivals, 

fairs, concerts, and sporting events. USS coordinates with customers to ensure that its patrons and 

participants have convenient access to clean restrooms and sinks. USS often provides temporary 

fences to secure the event perimeter, manage crowds, and direct traffic flow. USS provides similar 

ad hoc services to government agencies and contractors following natural disasters. For example, 
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USS was able to leverage its breadth of network and depth of resources to quickly respond to the 

sanitation needs created by the California wildfires in January 2025. 

31. An important component of USS’s sanitation service is safe transportation and 

disposal of waste. USS maintains local permits to dump waste at local sewage treatment facilities. 

Some locations allow for the disposal of waste on-site, directly into local sewage lines, which can 

make USS’s operations more efficient. In all instances, USS is committed to responsible waste 

disposal and adheres to all applicable environmental regulations.  

32. All of USS’s service technicians report to a home branch, which is managed locally 

by operations managers and supervisors. A typical branch consists of a small office building, a 

maintenance bay, and a fenced-in service yard. Many of the branches roll up to an area operations 

manager that allows branches to share resources and equipment across neighboring markets. 

33. To achieve satisfactory service for its customers, USS relies on key relationships 

with certain vendors and service providers. Notably, USS uses a minimal number of suppliers for 

most of its critical supplies, including single-user portable restroom units, restroom trailers, toilet 

paper, paper towels, sanitizing and deodorizing liquids, handwashing equipment, and flushing 

mechanisms. In addition, USS relies on a minimal number of trucking companies for leasing 

hundreds and servicing thousands of trucks and other vehicles, which USS uses to move equipment 

(such as portable restrooms, roll-on dumpsters, and cleaning equipment) to job sites.  ese vendors 

and service providers are key to USS’s operations and restructuring efforts. 

II.  CORPORATE HISTORY AND STRUCTURE  

34.  e USS platform was established in 2000 with the acquisition of a single service 

provider, Handy House, located in Foxborough, Massachusetts. From the beginning, USS was 

built upon a “roll-up” strategy of purchasing and integrating existing local service providers. By 

2010, USS had completed approximately 80 acquisitions, some of which added new service lines 

such as fencing, roll-off dumpsters, restroom trailers, and non-hazardous liquid waste disposal.  

35. In 2017, various investment vehicles managed by Platinum, a U.S.-based private 

equity firm, acquired USS from its previous owners. By then, USS had completed 134 acquisitions 
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but had not yet rationalized the acquired businesses into a single integrated platform. Platinum 

transformed USS by consolidating and improving operations and executing additional strategic 

acquisitions. Soon thereafter, USS saw its EBITDA triple, as management invested in employee 

development, nationwide sales to large customers, and a consistently high level of service quality. 

36. Today, USS is headquartered in Westborough, Massachusetts, just outside of 

Worcester. A corporate organization chart is attached as Exhibit B hereto.  e lead Debtor and 

main operating entity, United Site Services, Inc., was incorporated in Delaware in 2009. Several 

entities owned directly or indirectly by United Site Services, Inc. also conduct operations, 

including by maintaining contracts and relationships with vendors and customers that pre-date 

those entities’ acquisition by USS.  e first-filed Debtor (Johnny on the Spot, LLC) is organized 

in the State of New Jersey, and each other Debtor is an affiliate of that entity. 

USS’S PREPETITION CAPITAL STRUCTURE  

37. As described in further detail below, USS’s funded debt consists of (a) an asset-

based revolving loan, (b) several tranches of senior secured loans and notes, including a revolving 

credit facility, issued in connection with the 2024 Recapitalization, (c) the remaining balances of 

the pre-2024 senior secured term loan and unsecured notes that were amended and not exchanged 

in the 2024 Recapitalization, and (d) an intercompany senior secured loan issued in connection 

with the 2024 Recapitalization. 
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38.  e third-party funded debt outstanding as of the Petition Date is summarized in 

the table below, and the Intercompany Credit Agreement Loans2 are described more fully in 

paragraphs 51 and 52 below: 

Issue 
Date 

Facility Security & Priority 
Payment 

Waterfall3 
Outstanding 

Principal ($mm) 

2021 ABL Facility 
First lien on ABL Priority 
Collateral; second lien on 
substantially all other assets 

N/A $153.2 

2024 First-Out Notes 
Second lien on ABL Priority 
Collateral; first lien on 
substantially all other assets 

First $10.4 

2024 
First-Out 
Revolving 
Loans 

Second lien on ABL Priority 
Collateral; first lien on 
substantially all other assets 

First  $100.0 

2024 
First-Out Term 
Loans 

Second lien on ABL Priority 
Collateral; first lien on 
substantially all other assets 

First  $436.2 

2024 
Second-Out 
Term Loans 

Second lien on ABL Priority 
Collateral; first lien on 
substantially all other assets 

Second $1,773.3 

2024 
 ird-Out 
Notes 

Second lien on ABL Priority 
Collateral; first lien on 
substantially all other assets 

 ird $193.8 

2021 
Amended Term 
Loans 

Second lien on ABL Priority 
Collateral; first lien on 
substantially all other assets 

N/A $46.2 

Total Secured Debt (incl. guarantees) $2,713.2 

2021 
Amended 
Unsecured 
Notes 

Unsecured N/A $133.0 

Total (including guarantees) $2,846.2 

 

2   e principal amount of the Intercompany Credit Agreement Loans is approximately $2.51 billion. 

3   e payment waterfall depicted herein is a function of certain intercreditor agreements between the First-Out 
Notes, First-Out Revolving Loans, Second-Out Term Loans, and  ird-Out Notes. 
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I.  SECURED FUNDED DEBT  

A. The ABL Facility 

39. All Debtors are either borrowers or guarantors under the asset-based revolving 

credit facility (the “ABL Facility”) pursuant to that certain Revolving Credit Agreement (as 

amended, restated, supplemented, or otherwise modified from time to time, the “ABL Facility 

Credit Agreement”), dated as of December 17, 2021, by and among Bank of America, N.A., as 

administrative agent and collateral agent (the “ABL Agent”), the lenders party thereto, USS 

Ultimate Holdings, Inc. (“USS UHI”), as the lead borrower, and certain other Debtors as borrowers 

or guarantors.  e ABL Facility is secured by a first-priority lien on current assets (i.e., cash, 

accounts receivable, inventory, and other current assets, including the Debtors’ portable restrooms 

and restroom trailers (the “ABL Priority Collateral”)) and a second-priority lien on substantially 

all other assets of the Debtors (the “Non-ABL Priority Collateral”). 

40.  e ABL Facility Credit Agreement originally provided for revolving loan 

commitments of $200 million and letter of credit commitments of $75 million.  e ABL Facility 

Credit Agreement was amended as of May 25, 2023, to implement a transition from the LIBOR 

interest rate benchmark to the SOFR benchmark, and was again amended as of July 12, 2023, to 

increase revolving loan commitments by $20 million.  e ABL Facility Credit Agreement was 

amended a third time as of August 22, 2024, to facilitate the 2024 Recapitalization, including by 

extending its maturity from December 17, 2026, to April 30, 2030 (with a springing maturity of 

August 22, 2029 if the borrower fails to comply with a certain financial test). Currently, 

$153.2 million in principal amount of loans are outstanding under the ABL Facility. Additionally, 

$4.1 million in face amount of letters of credit are outstanding under the ABL Facility, issued 

mainly for the purpose of securing payment to USS’s repair and maintenance provider. 

B. The 2024 First Lien Facilities 

41. In 2024, USS entered into a series of transactions to restructure its existing debt and 

obtain new capital. As set forth below, the Debtor Vortex Opco, LLC (the “Vortex Borrower”) is 

the borrower or issuer under several debt facilities (the “2024 First Lien Facilities”), each of 
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which is guaranteed by all of the other Debtors, and each of which shares a second-priority lien on 

ABL Priority Collateral and a first-priority lien on Non-ABL Priority Collateral.  

1. The First-Out Notes 

42.  e Vortex Borrower issued floating rate senior secured notes due 2030 (the “First-

Out Notes”) governed by the Indenture dated as of September 3, 2024, with Wilmington Trust, 

N.A., as trustee and collateral agent. All of the other Debtors are guarantors of the First-Out Notes. 

43.  ere was an additional issuance of the First-Out Notes in September 2024. As of 

the Petition Date, approximately $10.4 million in face amount of the First-Out Notes is 

outstanding, with a scheduled maturity date of April 30, 2030. 

2. The First-Out and Second-Out Loans  

44. Pursuant to that certain Credit Agreement, dated as of August 22, 2024 (as 

amended, restated, supplemented, or otherwise modified from time to time, the “First-

Out/Second-Out Credit Agreement”), by and among the Vortex Borrower, PECF USS 

Intermediate Holding II Corp. (“PECF USS II”), PECF USS Intermediate Holding III Corp. 

(“PECF USS III”), Vortex Holdco, LLC, Bank of America, N.A., as administrative agent and 

collateral agent (the “First-Out/Second-Out Agent”), and the lenders party thereto, the Vortex 

Borrower obtained a first lien credit facility comprising revolving loans (the “First-Out Revolving 

Loans”), first-out term loans (the “First-Out Term Loans” and, together with the First-Out Notes 

and the First-Out Revolving Loans, the “First-Out Debt”), and second-out term loans (the 

“Second-Out Term Loans” and, together with the First-Out Term Loans and the First-Out 

Revolving Loans, the “First-Out/Second-Out Loans”). All of the other Debtors are guarantors of 

the First-Out/Second-Out Loans. 

45.  ere was an additional issuance of the First-Out Term Loans, and there were 

additional issuances of the Second-Out Term Loans, in September and November of 2024. As of 

the Petition Date, approximately $436.2 million of First-Out Term Loans and $100 million of First-

Out Revolving Loans are outstanding, all with a scheduled maturity of April 30, 2030; and $1.773 
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billion of Second-Out Term Loans is outstanding, with a scheduled maturity of December 17, 2028 

(subject extension to April 30, 2030 with an extension fee and rate increase from January 2029 

through maturity). 

3. The Third-Out Notes 

46.  e Vortex Borrower also issued 8.000% senior secured notes due 2030 (the 

“ ird-Out Notes”) governed by the Indenture dated as of August 22, 2024, with Wilmington 

Trust, N.A., as trustee and collateral agent (the “ ird-Out Notes Trustee”). All of the other 

Debtors are guarantors of the  ird-Out Notes. 

47. Additional  ird-Out Notes were issued in September 2024. As of the Petition Date, 

approximately $193.8 million in face amount of  ird-Out Notes is outstanding, with a scheduled 

maturity date of April 30, 2030. 

C. The Amended Term Loans 

48. All of the U.S.-organized Debtors (i.e., excluding the Vortex Borrower and Vortex 

Holdco, LLC) are also borrowers or guarantors under the Credit Agreement, dated as of December 

17, 2021 (as amended, restated, supplemented, or otherwise modified from time to time, the 

“Amended Term Loan Credit Agreement”), by and among PECF USS III, as borrower, the other 

Debtors (i.e., other than Vortex Borrower and Vortex Holdco, LLC), as borrowers or guarantors, 

UMB Bank, N.A. (“UMB”), as administrative agent and collateral agent, as successor to Bank of 

America, N.A. (the “Amended Term Loan Agent”), and the lenders party thereto.  e loans under 

the Amended Term Loan Credit Agreement (the “Amended Term Loans”) are secured by a 

second-priority lien on ABL Priority Collateral and a first-priority lien on substantially all other 

assets of the Debtors, which liens rank pari passu with the liens securing the 2024 First Lien 

Facilities. 

49.  e Amended Term Loan Credit Agreement originally provided for term loan 

commitments for $2 billion and revolving loan commitments for $100 million, with a scheduled 

maturity of December 18, 2028.  e Amended Term Loan Credit Agreement was amended as of 
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June 23, 2023, to implement a transition from the LIBOR interest rate benchmark to the SOFR 

benchmark, and was again amended as of June 28, 2023, to implement further technical 

modifications.  e Amended Term Loan Credit Agreement was amended a third time as of August 

22, 2024, to facilitate the 2024 Recapitalization, including by (a) reflecting the succession of the 

Amended Term Loan Agent role to Wilmington Savings Fund Society, FSB (“Wilmington FSB”), 

(b) terminating the revolving loan commitments; and (c) eliminating certain covenants.  e 

outstanding principal amount of the Amended Term Loans was reduced when the holders of in 

excess of 97% of these loans exchanged them at a discount for Second-Out Term Loans with 

extended maturities in connection with the 2024 Recapitalization, and 100% of the revolving 

lenders exchanged their loans for First-Out Revolving Loans also with extended maturities. As a 

result, approximately $46.2 million in principal amount of the Amended Term Loans is now 

outstanding.   

50. Since the 2024 Recapitalization, UMB has replaced Wilmington FSB as the 

Amended Term Loan Agent.   

D. The Intercompany Credit Agreement Loans 

51. In connection with the 2024 Recapitalization, the Vortex Borrower extended 

approximately $2.436 billion in term loans (the “Intercompany Credit Agreement Loans”) to 

PECF USS III under the Credit Agreement, dated as of August 22, 2024, by and among PECF USS 

III, as borrower, PECF USS II, as holdings, Wilmington FSB, as administrative agent and collateral 

agent (in such capacity, the “Intercompany Credit Agreement Agent”), and the lenders party 

thereto. All of the Debtors (other than Vortex Borrower) are borrowers or guarantors under the 

Intercompany Credit Agreement Loans. 

52. As of the Petition Date, approximately $2.514 billion of Intercompany Credit 

Agreement Loans is outstanding, with a scheduled maturity of April 30, 2030. As part of the 

settlements and compromises memorialized in the RSA and the Plan, the members of the Ad Hoc 

Group have agreed that holders of claims under the 2024 First Lien Facilities will not receive 

recoveries under the Plan on account of their claims at Vortex Borrower, where holders of the 2024 
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First Lien Facilities would be entitled to payments on account of any distribution that Vortex 

Borrower recovers on account of the Intercompany Credit Agreement Loans. 

E. Intercreditor Agreements 

53. Four agreements define the relative rights of creditors under the above facilities to 

their shared collateral (i.e., substantially all assets of the Debtors) and to payments thereunder. 

54. First, the ABL Agent, the First-Out/Second-Out Agent, the  ird-Out Notes 

Trustee, the Amended Term Loan Agent, and the Intercompany Credit Agreement Agent are party 

to the Amended and Restated ABL Intercreditor Agreement, dated as of August 22, 2024 (the 

“ABL Intercreditor Agreement”). Under the ABL Intercreditor Agreement, the ABL Facility 

lenders have superior rights to the ABL Priority Collateral, while the 2024 First Lien Facilities 

lenders have superior rights to the portion of the Debtors’ assets that primarily consists of real 

estate, other equipment, and contract rights.  

55. Second, the First-Out/Second-Out Agent, the  ird-Out Notes Trustee, the 

Amended Term Loan Agent, and the Intercompany Credit Agreement Agent are party to the 

Amended and Restated First Lien Intercreditor Agreement, dated as of August 22, 2024 (the “2024 

First Lien Intercreditor Agreement”). Under the 2024 First Lien Intercreditor Agreement, 

proceeds of all collateral are shared ratably among the holders of (a) the Amended Term Loans, 

(b) aggregate indebtedness under the 2024 First Lien Facilities, and (c) the Intercompany Credit 

Agreement Loans. 

56.  ird, the First-Out/Second-Out Agent, the  ird-Out Notes Trustee, the Vortex 

Borrower, and certain grantors are party to the Intercreditor and Subordination Agreement, dated 

as of August 22, 2024 (the “Intercreditor and Subordination Agreement”). Under the 

Intercreditor and Subordination Agreement, the holders of the  ird-Out Notes are entitled to 

payment (regardless of source) only after satisfaction in full, in cash of the First-Out Debt and the 

Second-Out Term Loans. 

57. Fourth, section 11.12 of the First-Out/Second-Out Credit Agreement provides that, 

following acceleration of debt under that agreement and certain other events, the Second-Out Term 
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Loan lenders are entitled to payment (regardless of source) only after satisfaction of the First-Out 

Debt. Taken together with the Intercreditor and Subordination Agreement, this section of the First-

Out/Second-Out Credit Agreement prescribes the following post-default payment waterfall among 

the 2024 First Lien Facilities: first the First-Out Debt is paid in full in cash, then the Second-Out 

Term Loans, and then the  ird-Out Notes. 

58. As the result of these various lien and payment-priority arrangements, after priority 

allocation of ABL Priority Collateral to the lenders under the ABL Facility, the recovery on account 

of secured debt consists of a waterfall within a waterfall: first, value would be shared ratably among 

the Amended Term Loans and all loans under the 2024 First Lien Facilities (receiving 1.780% and 

98.220% of such value, respectively);4 then, the aggregate recovery on account of the 2024 First 

Lien Facilities would be subject to its own internal waterfall, with the First-Out Notes, First-Out 

Revolving Loans, and First-Out Term Loans having a first priority right of payment, the Second 

Out Term Loan having a second priority right of payment, and the  ird-Out Notes having a third 

priority right of payment, in each case solely with respect to the recovery on account of the 2024 

First Lien Facilities (not on account of the Amended Term Loans). 

II.  OTHER SECURED DEBT  

A. Substitute Insurance Collateral Facility 

59. USS UHI is also party to an Amended and Restated Substitute Insurance Collateral 

Facility Agreement (the “SICA”), dated as of September 13, 2024, with 1970 Group, Inc. (“1970 

Group”).  e SICA has been extended to October 2026 and is subject to annual extensions in 

exchange for a fee that is agreed annually between the parties. 

60. Certain of USS’s insurance policies are subject to deductibles and above-limit 

liabilities, and certain insurers have requested that USS provide letters of credit to support its 

 

4   is summary does not give effect to distributions that would be made by the Vortex Borrower on account of 
proceeds of the Intercompany Credit Agreement Loans. Under the proposed Plan, distributions and recoveries 
shall be limited to the treatment and recoveries described therein and in no way shall give effect to any Claims or 
rights to distribution or recoveries that may be asserted under the documents governing the Intercompany Credit 
Agreement Loans by Vortex Borrower. 
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reimbursement obligations to them. USS has obtained a total of approximately $54.3 million in 

letters of credit (the “L/Cs”) for that purpose. Pursuant to the SICA, 1970 Group has agreed to 

reimburse the issuers of the L/Cs for any draws thereon. Under the SICA, USS UHI is obligated 

to reimburse 1970 Group for any amounts that 1970 Group advances on account of the L/Cs, and 

such reimbursement obligation is secured by an escrow account in the amount of approximately 

$6.6 million.  

B. Other Financing 

61. In the ordinary course of business, USS also obtains insurance premium financing 

and equipment financing. As of the Petition Date, no amounts are outstanding related to insurance 

premium financing, and USS owes approximately $3 million for financing of equipment including 

trucks and trailers through First Citizens Bank and CIT Bank.  

III.  UNSECURED DEBT  

A. Amended Unsecured Notes 

62. PECF USS III is the issuer of 8.000% senior unsecured notes due 2029 (the 

“Amended Unsecured Notes”) governed by the Indenture, dated as of November 19, 2021, with 

Wilmington Trust, National Association as Trustee. All of the other U.S.-organized Debtors are 

guarantors of the Amended Unsecured Notes under the First Supplemental Indenture, dated as of 

December 17, 2021. 

63. Initially, $550 million of Amended Unsecured Notes were issued, with a scheduled 

maturity of November 15, 2029.  e outstanding face amount of Amended Unsecured Notes was 

reduced in the 2024 Recapitalization, as most holders exchanged their Amended Unsecured Notes 

at a discount for a combination of First-Out Notes and  ird-Out Notes with extended maturities. 

As a result, approximately $133.0 million in face amount of Amended Unsecured Notes is now 

outstanding.  e issuer entered into a Second Supplemental Indenture on August 16, 2024, and a 

 ird Supplemental Indenture on August 22, 2024, each in connection with the 2024 
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Recapitalization, to modify certain provisions regarding redemption and purchases of the 

Amended Unsecured Notes and to eliminate certain covenants. 

B. Other Unsecured Debt 

64. As of the Petition Date, the Debtors owe approximately $87 million in trade 

accounts payable and other accrued liabilities to parties such as vendors, landlords, suppliers, 

service providers, utilities, tax authorities, and employees. 

IV.  EQUITY  

65. PECF USS Holding Corporation directly or indirectly holds all equity interests in 

each Debtor and is the parent of the consolidated group.  is entity is directly or indirectly owned 

by certain funds controlled by Platinum.5 

EVENTS LEADING  TO TH ESE CHAPTER 11  CASES  

I.  USS  FACES COMMERCIAL AND FIN ANCIAL CHALLENGES .  

66. USS’s business began facing challenges in 2022.  Inflation increased operating 

costs, including for fuel, maintenance, and labor, among other input costs, which negatively 

impacted profit margins even as floating-rate debt service became more burdensome.  ere was 

also a decrease in construction activity for some of USS’s largest markets, such as the San 

Francisco area which realized a 50% decline in housing production in 2022.  Lower construction 

activity contributed to a sizeable reduction in USS’s service volume and revenue, which, in turn, 

impacted USS’s operating leverage due to lower route density.   e combination of higher input 

and labor costs, narrowing margins, plus significantly more expensive financing costs from pre-

existing floating-rate debt, began to erode USS’s profitability.  In late 2023, ratings agencies 

downgraded USS to CCC/Caa2. 

67.  ese headwinds caused a material decline in USS’s overall financial performance 

and liquidity. By early 2024, USS’s ability to service its debt and, potentially, continue its go-

 

5  Certain equity interests are held directly or indirectly by current or former members of USS’s management. 
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forward operations was in jeopardy, prompting USS to retain advisors to analyze possible strategic 

alternatives.  

II.  USS  UNDERTAKES COMPREHENSIVE OUT-OF-COURT RECAPITALIZATI ON 

TRANSACTIONS .  

A. 2024 Recapitalization and Negotiations 

68. In early 2024, USS retained PJT Partners LP and Milbank LLP to explore options 

to address its financial issues and obtain new capital to support the ongoing operational turnaround. 

69. USS’s management team and advisors explored various options to achieve the best 

result for USS, including analyzing various potential transaction structures permissible under 

USS’s existing debt documents. USS’s advisors promptly began engaging with holders of a 

majority of the pre-transaction secured loans (the “2024 Ad Hoc Group”).6 At the same time, USS 

considered options for raising financing from parties outside the existing capital structure and 

prepared third-party outreach materials. 

70. While the negotiations with the 2024 Ad Hoc Group and preparations for broader 

outreach regarding a potential transaction were progressing constructively, USS determined that 

the final terms of the transaction were unlikely to be agreed to before the end of April 2024, at 

which time USS was projected to need an immediate liquidity infusion. In response, USS began 

to consider options for bridge financing to create the necessary runway to finalize the terms of a 

negotiated transaction. Platinum offered to provide this critical bridge financing on terms highly 

favorable to USS.  e bridge facility initially consisted of a $30 million initial term loan with a 

$20 million delayed-draw term loan.7  e terms of the bridge facility were very borrower-

favorable: (i) the facility did not provide any call protection, such that the bridge could be prepaid 

 

6  Certain members of the 2024 Ad Hoc Group are also currently members of the Ad Hoc Group. 

7  To further support liquidity through closing of the first phase of the 2024 Recapitalization, Platinum agreed to 
amend the bridge facility to upsize the delayed-draw portion from $20 million to $30 million and to extend the 
maturity of the facility from 3-months to 4-months (i.e., the end of August 2024).  e upsized delayed-draw 
tranche was drawn on July 25, 2024.  e terms of the bridge facility were otherwise unchanged and remained just 
as favorable to USS. 
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or refinanced at any time without cost should financing on better terms become available to USS; 

(ii) the interest rate on the facility was 11.00%—significantly less than the then existing 19% yield 

on USS’s first lien loans; (iii) there was no original issue discount or fees associated with the 

facility; and (iv) there was no tightening of any covenants.  e loan was collateralized by the assets 

of a newly created subsidiary into which all of USS’s plastic toilet units were transferred.  e units 

were then leased back to USS for $1 so that USS could continue to utilize them without interruption 

or additional costs.  e transfer of collateral and all other aspects of the bridge financing were 

structured in compliance with USS’s existing debt documents. 

71. In July 2024, USS and the 2024 Ad Hoc Group reached an agreement on the final 

terms of the 2024 Recapitalization with the support of holders of over 97% of the pre-transaction 

Amended Term Loans, over 75% of the pre-transaction Amended Unsecured Notes, 100% of the 

ABL Facility, and 100% of pre-transaction revolving credit facility loans.  e 2024 

Recapitalization was structured in two phases, with the first phase closing on August 22, 2024, at 

which time the bridge facility was repaid in full and terminated (with no additional fees), and all 

units serving as collateral returned to the respective subsidiaries in which they had been previously 

held. 

B. Terms of the 2024 Recapitalization 

72.  e first phase of the 2024 Recapitalization, which closed on August 22, 2024, 

consisted of the exchange of the debt held by the members of the 2024 Ad Hoc Group into the 

2024 First Lien Facilities. With the requisite lender consent provided by the members of the 2024 

Ad Hoc Group, the documentation, including the attendant intercreditor agreements, for the pre-

transaction Amended Term Loans and Amended Unsecured Notes were amended. In exchange for, 

among other things, the substantial work and engagement by the 2024 Ad Hoc Group in 

successfully structuring the 2024 Recapitalization and providing their consent to the necessary 

amendments, members of the 2024 Ad Hoc Group were entitled to exchange their pre-transaction 
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Amended Term Loans and Amended Unsecured Notes at more favorable discounts relative to 

lenders and noteholders participating in the second phase of the transaction.8 

73. Following the closing of the first phase of the 2024 Recapitalization, all holders of 

pre-transaction Amended Term Loans and Amended Unsecured Notes were given the opportunity 

to participate in the next phase of the transaction. During September 2024, following outreach by 

USS, holders of a substantial amount of the debt held by lenders that were not members of the 

2024 Ad Hoc Group joined the 2024 Recapitalization. Specifically, holders of more than 97% of 

the outstanding principal of the pre-transaction Amended Term Loans and more than 75% of the 

face value of the Amended Unsecured Notes participated in the 2024 Recapitalization. In fact, the 

only notable holdout was just one institution, CastleKnight, which, despite USS’s attempts to 

negotiate agreeable terms, indicated that it was not willing to exchange its debt even if offered the 

same terms as the members of the 2024 Ad Hoc Group. Notably, however, CastleKnight currently 

holds debt issued in the 2024 Recapitalization—the transaction that USS understands CastleKnight 

intends to challenge. 

74. In the aggregate, the 2024 Recapitalization resulted in the following capital 

structure:  

 $300 million of new capital as First-Out Term Loans; 

 $1.90 billion of Amended Term Loans exchanged into $1,795 million of new 
Second-Out Term Loans (with $46 million in Amended Term Loans 
remaining); 

 $417 million of Amended Unsecured Notes exchanged into (a) $131 million 
of First-Out Term Loans and First-Out Notes and (b) $194 million of  ird-
Out Notes (with $133 million in Amended Unsecured Notes remaining); 

 Pre-transaction revolving loans, after a $25 million repayment, were 
exchanged into new First-Out Revolving Loans, with extended maturity; and 

 

8   e 2024 Ad Hoc Group exchanged 100% of its Amended Term Loans for 95.0% of Second-Out Term Loans 
(5.0% discount) and exchanged 100% of its Amended Unsecured Notes for 37.4% of First-Out Term Loans / 
First-Out Notes, and 40.7% of  ird-Out Notes (78.1% total consideration/21.9% discount), while, on average, 
other lenders and noteholders exchanged 100% of their Amended Term Loans for 82.0% of Second-Out Term 
Loans (18.0% discount) and exchanged 100% of their Amended Unsecured Notes into 14.4% of First-Out Term 
Loans / First-Out Notes, and 62.7% of  ird-Out Notes (77.1% total consideration/22.9% discount). 
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 Pre-transaction revolving loans under an asset-based loan facility were 
exchanged into the ABL Facility with extended maturity. 

75.  e 2024 Recapitalization provided several significant benefits to USS, including: 

(i) a $300 million liquidity boost, due to new money; (ii) more than $200 million in discount 

captured on exchanged debt; (iii) increased availability under USS’s revolving credit facility 

through covenant relief; and (iv) extended maturities to 2030 (subject to certain conditions). 

76.  e infusion of fresh capital and significant improvements to USS’s capital 

structure—including maturity extensions—were expected to provide USS with critical runway to 

weather the macroeconomic downturn depressing financial performance and continue the 

implementation of important operational changes.  

III.  USS  FACES CONTINUED MACROEC ONOMIC CHALLENGES .  

77.  e economic challenges USS faced in 2022 and 2023 showed promise of abating 

around the time of the 2024 Recapitalization. In fact, the market outlook in mid-2024 suggested 

that total construction starts were expected to increase by approximately 10% in 2024, driven by 

strong residential and public works activity.  

78. Unfortunately, the market projections did not materialize, and construction activity 

stalled at the end of 2024 and continued to decrease through 2025. Most significantly, residential 

construction activity declined steeply with multi-family completions down 29% year-over-year 

and privately owned housing units under construction down by 15% year-over-year in USS’s major 

markets. Non-residential construction activity was slightly more resilient, but also lower, with 

spending down 3% from January 2024 to October 2025, and spending related to a subset of non-

residential construction including shopping centers, commercial stores, warehouses, and storage 

centers falling by 14% over the same period. 

79.  e market underperformance compared to industry expectations and subsequent 

prolonged period of depressed construction activity had the effect of dampening both the increased 

liquidity and extended maturities realized from the 2024 Recapitalization and the numerous 

operational improvements that USS had completed in 2024 and 2025, including (i) important 
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safety changes that reduced recordable incident rates, (ii) better servicing quality and reliability, 

(iii) reduced billing errors and collection issues, and (iv) streamlining of back-office and non-

revenue generating functions. Nevertheless, USS believes that, given the sales and operational 

improvements it has implemented over the last few years, with a right-sized balance sheet, it will 

be poised for success. 

IV.  USS  NEGOTIATES THE RSA. 

80. Given the continuation of depressed market conditions in 2025, USS sought to 

engage proactively with its main creditors on the terms of a balance sheet restructuring.  e Ad 

Hoc Group was formed—representing the vast majority of USS’s secured debt, and without the 

support of which, no restructuring would be possible.  e Ad Hoc Group retained Akin Gump 

Strauss Hauer & Feld LLP as counsel and Centerview Partners LLC as investment banker, and, in 

August, its members entered into confidentiality agreements with USS for the purpose of 

negotiating a restructuring of USS’s funded debt. 

81. To secure breathing room to carry out restructuring discussions, on September 30, 

2025, with the support of the Ad Hoc Group, the requisite lenders under the First-Out/Second-Out 

Credit Agreement and the ABL Facility Credit Agreement entered into the Forbearance 

Agreements, agreeing to forbear temporarily from exercising remedies in connection with certain 

defaults, including the non-payment of principal due on the Second-Out Term Loans on September 

30, 2025, and interest due on the First-Out Term Loans and the Second-Out Term Loans on the 

same date.  e Forbearance Agreements, which were subsequently extended, allowed USS to 

continue its restructuring negotiations throughout October, November, and December, while 

preserving liquidity.  

82. Following preliminary engagement with the Ad Hoc Group, USS also began 

engaging with creditors across its capital structure, including USS’s senior revolving credit and 

asset-based loan facility lenders (whose support was necessary to execute the Forbearance 

Agreements), as well as CastleKnight.  
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83. Despite CastleKnight’s unwillingness to join other lenders in the 2024 

Recapitalization, in the lead-up to the commencement of these cases, USS made every effort to 

achieve a fully consensual chapter 11 restructuring that included CastleKnight’s support. On 

October 17, 2025, USS entered into confidentiality agreements with CastleKnight and its advisor 

and provided extensive restructuring-related diligence. USS engaged in meaningful dialogue with 

CastleKnight regarding potential restructuring terms, facilitating the exchange of eight 

restructuring proposals between the Ad Hoc Group and CastleKnight.   

84. Eventually, however, it became clear to USS that the parties were too far apart to 

achieve agreement with CastleKnight prior to commencing these Chapter 11 Cases. With liquidity 

and debt-default concerns mounting, USS focused on finalizing the RSA with the Ad Hoc Group 

and the other supporting creditors.  is process produced the RSA, which maximizes value for all 

stakeholders and is supported by every significant constituency in the capital structure, namely, the 

members of the Ad Hoc Group, the RCF and ABL lenders, and Platinum. Furthermore, still 

keeping open the possibility of achieving a global deal, USS negotiated for the ability to offer 

CastleKnight (and other holders of the Amended Term Loans) the opportunity to join the RSA and 

participate in the DIP Facility backstop, Equity Rights Offering backstop, and Exit Term Loan 

Facility on a pro rata basis on the same economic terms as the Ad Hoc Group. USS intends to 

promptly make this offer to CastleKnight and to leave the offer open for several days as permitted 

under the RSA.  

85. Executed on December 28, 2025, the RSA, together with the Plan, the backstop 

commitment letter for the DIP Facility, backstop commitment agreement for the Equity Rights 

Offering, the commitment letter for the Exit Term Loan Facility, and the other exhibits thereto, 

provide for: 

 DIP Facility: A $120 million DIP Facility, fully backstopped by the members of 
the Ad Hoc Group, to support USS’s business through the Chapter 11 Cases. 

 Refinanced ABL and Revolving Facilities: Full paydown of existing ABL and 
revolving facilities and entry into new exit facilities, consisting of a $195 million 
ABL facility and a $100 million revolving credit facility. 
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 Restructuring of Funded Debt: Funded debt to be restructured to create a 
sustainable balance sheet, including: (i) full cash paydown of the First-Out Notes 
and First-Out Term Loans, (ii) equitization of the Second-Out Term Loans, and 
(iii) cash and equity distributions to the holders of the Amended Term Loans. 

 Preservation of Trade Relationships: Trade and other operationally critical 
creditors to be unimpaired, preserving long-term business. 

 Fully Backstopped and Committed Equity and Debt Exit Financing: (i) Up to 
$480 million (subject to adjustment based on projected liquidity at emergence and 
taking into account the payment of the PECF USS Holding Corporation’s Equity 
Owner Consideration) of equity financing through the Equity Rights Offering, fully 
backstopped by the members of the Ad Hoc Group, and (ii) $300 million fully 
committed exit term loan financing provided by the members of the Ad Hoc Group. 

 Compromise Regarding Intercompany Claims:  e lenders under the 2024 First 
Lien Facilities agree not to receive any recoveries under the Plan on account of their 
claims against Vortex Borrower, where such holders would be entitled to their pro 
rata share of any distribution Vortex Borrower recovers on account of the 
Intercompany Credit Agreement Loans. 

 Sponsor Tax Structuring Cooperation:  e Ad Hoc Group and Platinum 
negotiated a settlement pursuant to which $5.5 million of the ERO Amount shall be 
used by the Commitment Parties to purchase 100% of the outstanding equity 
interests in non-Debtor entity PECF USS Holding Corporation from the Consenting 
Sponsor, which will prevent deconsolidation of USS’s federal income tax group 
that could otherwise lead to potential significant cash tax liability for the 
Reorganized Debtors.   

 Additional Offered Participation: Pursuant to Section 5.3(c) of the Restructuring 
Support Agreement, upon executing joinders to the RSA, (i) certain Holders of 
Amended Term Loans may be offered the opportunity to participate in their pro rata 
share of the backstop of the DIP Facility on the same terms as the Ad Hoc Group, 
(ii) certain Holders of the Amended Term Loans and Second-Out Term Loans may 
be offered the opportunity to participate in their pro rata share of the backstop of 
the Equity Rights Offering on the same terms as the Ad Hoc Group, and (iii) 
Holders of the Second-Out Term Loans may be offered the opportunity to 
participate in the Exit Term Loan Facility on the same terms as the Ad Hoc Group. 

86.  e RSA reflects a fully actionable, arms’-length agreement between USS and the 

Consenting Stakeholders (as defined in the RSA) that will reduce USS’s debt burden, introduce 

fresh liquidity, and drive a cost-efficient process that will minimize business disruption.  e RSA 

is also fair to CastleKnight, in that it respects CastleKnight’s position in USS’s secured debt, 

provides an opportunity to receive identical economic terms as the members of the Ad Hoc Group, 
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and does not provide incremental recoveries to participants in the 2024 Recapitalization on account 

of their additional guarantee-related claims. 

87. Furthermore, even as USS was working with the Ad Hoc Group and other 

stakeholders to finalize the terms of the RSA, in an effort to vet all possible options and assess 

whether CastleKnight would be willing to offer more favorable terms than those offered by the Ad 

Hoc Group, USS solicited proposals from CastleKnight with respect to debtor-in-possession 

financing, exit equity financing, and exit debt financing and, in connection therewith, provided 

CastleKnight with substantial additional requested diligence. Despite this diligence and multiple 

follow-ups from USS, CastleKnight did not make any alternative financing proposal in the several 

weeks leading up to the Chapter 11 Cases. Based on the pattern of engagement with CastleKnight, 

USS is concerned that CastleKnight wishes to capitalize off the Debtors’ bankruptcy by using 

litigation threats concerning the 2024 Recapitalization (even though, as USS believes, 

CastleKnight has since acquired debt issued in the 2024 Recapitalization) to derail the value 

maximizing Plan and extract outsized value for itself.  

88. As noted above, the Plan represents the best path towards a successful balance sheet 

restructuring, while obtaining much needed fresh capital and preserving essential business and 

operational relationships needed to ensure USS’s future success.  e Plan is supported by the vast 

majority of all of USS’s stakeholders, and USS believes that all classes of creditors entitled to vote 

on the Plan will vote overwhelmingly in favor, thus paving the way for confirmation. However, it 

is critical that USS’s business not languish in chapter 11 to accommodate the litigation tactics of a 

single holder of USS’s secured debt. 

V.  COMMENCEMENT OF THE CHAPTER 11  CASES  

89. On December 28, 2025, USS, its equity sponsor, and members of the Ad Hoc Group 

executed the RSA, which sets forth the terms and structure for the consensual implementation of 

the Chapter 11 Cases. Shortly thereafter, on December 28, 2025, USS formally commenced 

solicitation of votes on the Plan from the holders of claims entitled to vote—namely, holders of 

the Second-Out Term Loans, Amended Term Loans,  ird-Out Notes, and Amended Unsecured 
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Notes. Based on the significant support reflected in the RSA, USS expects that all classes of claims 

entitled to vote will vote overwhelmingly in favor of the Plan. 

90. Due to the substantially consensual nature of the Plan, as described more fully in 

the Scheduling Motion, USS seeks to proceed expeditiously through these Chapter 11 Cases and 

in accordance with the following proposed key dates:  

 Commencement of the Equity Rights Offering on January 22, 2026; 

 Deadline to vote on the Plan and opt-out of the third-party release contained in the 
Plan on January 30, 2026 at 4:00 p.m. (ET) (approximately 28 days after service of 
the Combined Notice); 

 Objection deadline for the Plan and related disclosure statement on January 30, 
2026 at 4:00 p.m. (ET) (approximately 28 days after service of the Combined 
Notice); and 

 Hearing on approval of the disclosure statement and confirmation of the Plan on 
February 10, 2026, at 10:00 a.m. (ET). 

91. With over $2.2 billion in claims supporting the Plan, USS is well poised to proceed 

to confirmation of the Plan on this timeline.  

THE FIRST DAY MOTIONS  

92.  e Debtors are filing the following First Day Motions contemporaneously 

herewith that seek relief necessary to stabilize operations, minimize disruptions arising from the 

commencement of the Chapter 11 Cases, and facilitate their efficient administration:  

a. Debtors’ Motion for Entry of an Order Directing Joint Administration of 
Chapter 11 Cases (the “Joint Administration Motion”); 

b. Application for an Order Authorizing Retention of Claims and Noticing 
Agent for the Debtors under 28 U.S.C. § 156(c), 11 U.S.C. § 105(a) and 
General Order Governing Protocol from the Retention of Claims and 
Noticing Agents under 28 U.S.C. § 156(c) Pending Adoption of Local Rule 
(the “Claims and Noticing Agent Application”); 

c. Motion of Debtors for Entry of Interim and Final Orders (I) Authorizing the 
Debtors to (A) Obtain Postpetition Financing and (B) Use Cash Collateral, 
(II) Granting Liens and Providing Superpriority Administrative Expense 
Claims, (III) Granting Adequate Protection to Prepetition Secured Parties, 
and (IV) Modifying the Automatic Stay (the “DIP Financing and Cash 
Collateral Motion”); 
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d. Debtors’ Motion for Entry of Interim and Final Orders Authorizing the 
Debtors to (I) File a Consolidated Creditor Matrix and Top 30 Creditors 
List and (II) Redact Certain Personally Identifiable Information (the 
“Creditor Matrix and Redaction Motion”);  

e. Debtors’ Motion for Entry of Interim and Final Orders (I) Prohibiting 
Utilities from Altering, Refusing or Discontinuing Service, (II) Approving 
Adequate Assurance of Payment to Utilities, (III) Establishing Procedures 
to Resolve Requests for Additional Assurance, and (IV) Granting Related 
Relief (the “Utilities Motion”); 

f. Debtors’ Motion for Entry of Interim and Final Orders (I) Authorizing the 
Debtors to (A) Maintain and Use  eir Existing Cash Management System, 
(B) Pay Bank Fees and Processing Charges, (C) Maintain and Use Credit 
Card Programs, (D) Engage in Intercompany Transactions, and (E) Pay 
Certain Prepetition Amounts; (II) Granting Administrative Expense Status 
to Postpetition Intercompany Claims; and (III) Waiving Certain U.S. 
Trustee Operating Guidelines (the “Cash Management Motion”); 

g. Debtors’ Motion for Entry of Interim and Final Orders (A) Authorizing 
 em to Continue (I) Maintaining  eir Insurance Policies, Surety Bonds, 
and Premium Financing Arrangements and (II) Paying Insurance 
Obligations, Including  ose Incurred Prepetition, (B) Modifying the 
Automatic Stay with Respect to Workers’ Compensation Claims, and 
(C) Granting Related Relief (the “Insurance and Workers’ Compensation 
Motion”); 

h. Debtors’ Motion for Entry of Interim and Final Orders Authorizing  em to 
Continue Customer Programs in the Ordinary Course and Honor Related 
Prepetition Obligations (the “Customer Programs Motion”); 

i. Debtors’ Motion for Entry of Interim and Final Orders Authorizing Payment 
of Certain Taxes and Fees (the “Taxes and Fees Motion”); 

j. Debtors’ Motion for Entry of Interim and Final Orders Authorizing  em To 
(I) Pay Prepetition Employee Compensation and Benefits and (II) Maintain 
Employee Compensation and Benefit Programs (the “Employee 
Compensation and Benefits Motion”); 

k. Debtors’ Motion for Entry of Interim and Final Orders (I) Authorizing 
Payment of Prepetition Trade Claims and (II) Authorizing the Payment of 
and Confirming Administrative Expense Status of Outstanding Order 
Claims (the “Trade Claims Motion”); and 

l. Debtors’ Motion for Entry of an Order (I) Scheduling a Combined Hearing 
to Approve the Disclosure Statement and Confirm the Plan; (II) 
Establishing Objection Deadlines; (III) Approving Solicitation Procedures; 
(IV) Approving the Form and Manner of Ballots and Notices; (V) Directing 
that a Meeting of Creditors Not Be Convened (VI) Conditionally Waiving 
the Requirement to File Schedules of Assets and Liabilities and Statements 
of Financial Affairs; (VII) Approving Procedures for Assumption and 
Rejection of Executory Contracts and Unexpired Leases; (VIII) Granting 
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Approval of Rights Offering Procedures; and (IX) Granting Related Relief 
(the “Scheduling Motion”).9 

93. I have reviewed each of the First Day Motions, including their exhibits, or have had 

their contents explained to me. To the best of my knowledge, information, and belief, based on my 

review, my discussions with the Debtors’ management and advisors, and my personal knowledge 

of the Debtors’ operations, I believe the facts set forth in each of the First Day Motions are true 

and correct, and the relief requested in each First Day Motion is necessary and appropriate to 

stabilize the Debtors’ operations, ensure the Debtors’ operational and financial stability, and avoid 

immediate and irreparable harm to the Debtors’ estates.  

94. Several of the First Day Motions request authority to pay certain prepetition claims. 

I am informed by counsel that Bankruptcy Rule 6003 provides, in relevant part, that the Court may 

not consider requests to pay such claims during the first 21 days after the filing of a chapter 11 

petition except to the extent that relief is necessary to avoid immediate and irreparable harm. 

Considering this requirement, the Debtors limited their requests for immediate payment authority 

to circumstances where, in the Debtors’ sound business judgment, failure to pay would cause 

immediate and irreparable harm to the Debtors and their estates. Based on my experience and 

knowledge of the Debtors’ operations and liquidity constraints, I believe the requested relief meets 

this standard. I believe that the Debtors would suffer immediate and irreparable harm if they could 

not continue their business operations as proposed in the First Day Motions. In my opinion, 

approval of the relief sought in each First Day Motion will be critical to maintaining the stability 

of the Debtors’ business operations, preserving value, and facilitating a smooth transition into the 

Chapter 11 Cases. 

I.  JOINT ADMINISTRATION MOTION  

95. In the Joint Administration Motion, the Debtors request entry of an order directing 

joint administration of the Chapter 11 Cases for procedural purposes only. I believe joint 

 

9  Capitalized terms not otherwise defined herein have the meanings ascribed to them in the applicable First Day 
Motion. 
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administration of the Chapter 11 Cases will save the Debtors’ estates substantial time and expense 

by removing the need to prepare, file, and serve duplicative notices, applications, and orders.  e 

Court, the parties in interest in these cases, and the United States Trustee for the District of New 

Jersey (the “U.S. Trustee”) will similarly benefit from joint administration of these cases, sparing 

them the time and effort of reviewing duplicative pleadings. 

96. I believe that joint administration would not adversely affect any creditor’s rights 

because the Debtors request the joint administration of these cases for procedural purposes only. 

Instead, all parties in interest will benefit from the cost reductions associated with joint 

administration. Accordingly, I believe that joint administration of the Chapter 11 Cases is in the 

best interests of the Debtors, their estates, and all other parties in interest and should be granted. 

II.  CLAIMS AND NOTICING AGENT APPLICATION  

97. I have reviewed the Claims and Noticing Agent Application. The Debtors seek to 

retain Kurtzman Carson Consultants, LLC dba Verita Global (“Verita”) as claims and noticing 

agent, effective as of the Petition Date, on the terms set forth in a services agreement between the 

Debtors and Verita (the “Services Agreement”). 

98. Based on my review of the Claims and Noticing Agent Application, my discussions 

with the Debtors’ management and advisors, and my familiarity with the expected administrative 

demands of the Chapter 11 Cases, I believe the appointment of Verita is necessary. Appointing 

Verita will ensure timely, accurate noticing and claims administration, and will relieve the Office 

of the Clerk of the Court (the “Clerk”) from a substantial administrative burden. I understand that 

Verita was selected after soliciting proposals from three leading firms, to act as claims and noticing 

agents for the Chapter 11 Cases and that Verita presented the strongest proposal by offering 

superior high-end service and better low-end pricing, which could reduce overall cost. 

99. In my experience, early retention of a qualified claims and noticing agent is critical 

to operational stability in large chapter 11 cases. I understand Verita will, among other things, 

(i) prepare and serve required notices, (ii) maintain and provide access to official claims registers, 

(iii) process proofs of claim (including electronic interface functionality), (iv) maintain and update 
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creditor matrices and core/2002 service lists, (v) file affidavits and certificates of service, 

(vi) manage returned mail, (vii) record claim transfers, and (viii) host a case website and, if 

requested, a call center to respond to informational inquiries. Verita will also implement 

appropriate security protocols to preserve the integrity of the claims registers and ensure 

safekeeping of original proofs of claim (to the extent any are filed). 

100. I also understand the Services Agreement contains customary indemnification 

provisions that are subject to important limitations, including that Verita will not be indemnified 

for losses arising from its gross negligence, willful misconduct, or fraud, and that any request for 

indemnification, contribution, or reimbursement during the Chapter 11 Cases will be subject to 

notice, Court approval, and the limitations described in the proposed order. These provisions are 

customary and, in my view, reasonable for a claims and noticing agent engagement of this scope. 

101. In my opinion, approval of the Claims and Noticing Agent Application will 

(i) promote efficient and accurate administration of notices, (ii) ensure the timely processing and 

maintenance of the official claims registers, (iii) provide transparent, centralized public access to 

case information, and (iv) materially reduce the administrative burden on the Clerk. I also 

understand that the requested relief is consistent with the General Order Governing Protocol for 

the Retention of Claims and Noticing Agents under 28 U.S.C. § 156(c) Pending Adoption of Local 

Rule. The requested relief is tailored to the needs of the Chapter 11 Cases and is in the best interests 

of the Debtors, their estates, and all parties in interest. 

III.  DIP  FINANCING AND CASH COLLATERAL MOTION  

102. Based on my review of the DIP Financing and Cash Collateral Motion and my 

discussions with the Debtors’ management and advisors, I understand the Debtors seek interim 

and final authority to (i) obtain senior secured superpriority DIP Facility under a Superpriority 

Secured Debtor-in-Possession Credit Agreement, (ii) use their secured creditors’ cash collateral 

(“Cash Collateral”), and (iii) provide adequate protection to prepetition secured parties.  

103. In my judgment, the DIP Facility and access to Cash Collateral are necessary to 

avoid immediate and irreparable harm and to stabilize the Debtors’ operations during the Chapter 
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11 Cases. The Debtors face near-term obligations for payroll, vendor payments, fleet operations, 

and other essential expenses that cannot be met solely from Cash Collateral. The proposed DIP 

Facility provides up to $120 million in new-money term loans (the “DIP Loans”), with a portion 

available to be funded on the Business Day following entry of the interim order granting the 

requested relief (the “Interim Order”) and sized to cover operating needs and administrative costs 

consistent with a 13-week cash budget approved by the Required DIP Lenders (the “Approved 

Budget”). 

104. My team at A&M and I, together with the Debtors’ management and advisors, 

prepared and reviewed detailed cash-flow projections and liquidity analyses underlying the sizing 

of the Interim draw and the Approved Budget. Based on our analysis, my experience, and 

familiarity with the Debtors’ operations, I do not believe the Chapter 11 Cases can be administered, 

nor the Debtors’ businesses operated, solely through the use of Cash Collateral.  e Debtors 

require immediate access to the DIP Loans to meet near-term working capital needs, stabilize 

operations, and fund the costs of administering these cases. 

105.  e Debtors’ need for significant and immediate liquidity is urgent, beginning with 

postpetition obligations immediately coming due this week. As described below in Section VIII, 

the Debtors must promptly fund: (a) payroll and employee benefits; (b) fuel and fleet-operations 

costs to keep nationwide routes active; (c) waste-removal services and pumping necessary to 

perform the Services; (d) daily deliveries of products, including cleaning chemicals, deodorizer, 

toilet paper, and parts for portable restrooms and related equipment); (e) critical vehicle repair and 

maintenance to keep trucks and trailers operational; and (f) shipping and freight to move Products 

to customer locations. Immediate authority to use Cash Collateral and to access the DIP Loans is 

necessary to pay these postpetition costs now and avoid disruptions that would impair business 

operations. In addition, prompt authority to pay or honor certain prepetition amounts is critical to 

preserve continuity of business operations. As of the Petition Date, the Debtors have approximately 

$6 million in unrestricted cash on hand. Without immediate DIP financing and authority to use 

Cash Collateral, the Debtors project they will be unable to timely pay essential postpetition costs 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 35 of 405



 

- 36 - 

 

required to continue operating as a going concern, resulting in immediate and irreparable harm to 

the estates. Based on the Approved Budget, projected receipts and disbursements for weeks 1–6 

result in a cumulative net cash need of approximately $36 million.  e DIP Facility is designed to 

bridge this near‑term gap and preserve ordinary‑course operations. 

106.  e size of the DIP Facility and the amounts requested on an interim basis were 

determined based on an analysis conducted by A&M together with the Debtors’ management team 

and other advisors.  ese amounts were derived from a cash-flow projection that A&M developed 

from an analysis of the Debtors’ projected operating receipts and disbursements, which was 

discussed and thoroughly reviewed with the Debtors’ management team, and the associated 

potential impacts and administrative costs of the Chapter 11 Cases.  e interim draw requested at 

the interim hearing is $62.5 million, which corresponds approximately to the cumulative net cash 

need for weeks 1–6 of the Approved Budget of $36 million, plus minimum liquidity of $25 million 

as required in the DIP Facility, plus an operating cushion of approximately $8 million, less 

projected cash at filing of approximately $6 million. Based on my experience, familiarity with the 

Debtors’ operations, and extensive discussions with management and the Debtors’ other advisors, 

I believe the Approved Budget presents a reasonable estimate of the Debtors’ cash sources and 

needs during the Chapter 11 Cases. Given these estimates, I believe the DIP Facility will provide 

the Debtors with sufficient and necessary liquidity to stabilize operations and fund administration 

of the Chapter 11 Cases. 

107. Consistent with the Approved DIP and subject to the DIP Documents and the orders 

granting the DIP Financing and Cash Collateral Motion (the “DIP Orders”), funding of the DIP 

Loans on the Business Day following entry of the Interim Order will allow the Debtors to: (a) 

continue satisfying obligations to their contract counterparties; (b) provide liquidity necessary to 

pay amounts owed to vendors and maintain favorable trade terms; (c) reassure stakeholders, 

customers, and employees that the Debtors have sufficient funds to continue operating in the 

ordinary course; (d) timely fund payroll and employee benefits; and (e) fund other administrative 

costs of the Chapter 11 Cases.  e Debtors expect to make regular interest payments under the DIP 
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Facility and adequate protection payments to certain Prepetition Secured Parties, in each case as 

set forth in the DIP Orders. 

108.  e DIP Orders will also provide for issuance, renewal, or replacement of letters of 

credit to ensure that the Debtors are able to provide required credit support in connection with 

pending renewals of certain insurance policies for the 2026 policy year, and to ensure uninterrupted 

coverage. For any new letters of credit issued postpetition under the Prepetition ABL Facility, the 

DIP Orders require (i) the posting of cash collateral equal to two percent (2%) of the face amount 

of such letter of credit and (ii) a permanent reduction of outstanding ABL principal in an amount 

equal to the face amount of such letter of credit.  

109.  e Debtors’ auto Insurance Policies will renew in January of 2026. As part of this 

renewal, the applicable Insurance Policy Carriers are requiring additional credit support for large 

deductible and reimbursement obligations.  e Insurance Policy Carriers have advised the Debtors 

that they do not want or are unable to accept cash collateral; and letters of credit are the only 

acceptable form of credit support. Uninterrupted coverage is essential to compliance with legal 

requirements and the Debtors’ operations of their nationwide fleet and worksites. In addition, the 

Debtors’ primary workers’ compensation carrier, Safety National, has required approximately $6 

million in additional letters of credit.  

110. Consistent with the DIP Orders and the Approved Budget, the Debtors have 

negotiated the right to use the Prepetition ABL Facility to issue any required incremental letters of 

credit and to extend, renew, or replace expiring instruments. Before issuance of any postpetition 

letter of credit under the Prepetition ABL Facility, the Debtors will (i) deposit cash with the 

Prepetition ABL Agent equal to two percent of the face amount of such letter of credit and (ii) 

permanently repay outstanding principal under the Prepetition ABL Facility in an amount equal to 

the face amount of such letter of credit. In addition, to the extent any issuing bank issued a letter 

of credit within thirty days before the Petition Date, the Debtors will, within one business day after 

entry of the Interim Order, deposit cash equal to two percent of the face amount of such letter of 

credit. 
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111. In my judgment, this use of DIP proceeds to pay down the Prepetition ABL Facility 

in exchange for the issuance of new and renewal of existing letter of credit is the only viable and 

timely path to obtaining the required credit support for the Debtors’ pending Insurance Policy 

renewals.  e use of the DIP proceeds in this manner leverages existing ABL capacity and avoids 

nonconsensual priming of the Prepetition ABL Facility or the need to post cash directly with the 

Insurance Policy Carriers. For letters of credit issued postpetition under the Prepetition ABL 

Facility, the Debtors will post only two percent (2%) of the face amount as cash collateral, and the 

corresponding permanent ABL paydown will be funded consistent with the DIP Orders and the 

Approved Budget.  

112.  e proposed DIP Orders provide an adequate protection package that protects 

prepetition secured parties against any diminution in value arising from the Debtors’ use of Cash 

Collateral, the DIP priming liens, and the automatic stay.  at package includes replacement and 

additional postpetition liens on DIP Collateral, which are junior to the DIP Liens and subject to the 

Carve Out and Permitted Liens. It also provides allowed superpriority administrative expense 

claims under section 507(b) to the extent of any diminution in value, together with customary 

reporting rights, including delivery of the reports and notices provided to the DIP Secured Parties 

under the DIP Credit Agreement. In addition, it provides cash interest payments at non-default 

contractual rates for the First-Out Revolving Loans, First-Out Term Loans, and the Prepetition 

First-Out Notes, and periodic cash payments to the Prepetition Amended Term Loan Agent equal 

to 1.780% of the aggregate cash interest paid on the First-Out Revolving Loans, First-Out Term 

Loans, and the Prepetition First-Out Notes, excluding interest paid to the Prepetition ABL Secured 

Parties. It further provides payment of reasonable and documented pre- and postpetition fees and 

expenses, for the Prepetition ABL Agent, the Prepetition First-Out/Second-Out Agent, and the Ad 

Hoc Group and their advisors, in each case subject to the Carve Out, the Interim DIP Order’s 

review procedures, the limitations therein, and applicable intercreditor priorities. On ABL Priority 

Collateral, the DIP Liens are junior to the Prepetition ABL Liens, and, for the avoidance of doubt, 

until the Prepetition ABL Facility Obligations (including any administrative expense claims 
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granted in favor of the Prepetition ABL Secured Parties) are paid in full in cash, section 507(b) 

claims other than the ABL Adequate Protection 507(b) claims are not payable from the ABL 

Priority Collateral. In light of the existing lien structure and the expected use of cash as reflected 

in the Approved Budget, these measures are necessary to protect the applicable creditors against 

any diminution in value. 

113. In addition to the DIP Facility, the Debtors’ use of Cash Collateral is necessary to 

avoid immediate and irreparable harm and to fund ordinary-course operations in accordance with 

the Approved Budget (subject to Permitted Variances) and the DIP Orders.  e Debtors have near-

term obligations for payroll, benefits, vendor payments, and other essential disbursements that 

cannot be met solely from existing unrestricted cash. Access to Cash Collateral, together with the 

DIP Facility, will provide the liquidity needed to stabilize operations, maintain favorable trade 

terms, and reassure employees, customers, and other stakeholders that the Debtors can continue 

operating in the ordinary course while these Chapter 11 Cases are administered. 

114. Considering these circumstances and the Debtors’ liquidity position, I believe that 

obtaining the DIP Facility and the use of Cash Collateral will maximize value for the Debtors and 

their stakeholders. Moreover, based on my review of the DIP Financing and Cash Collateral 

Motion, the DIP Documents, and the Approved Budget, and my discussions with the Debtors’ 

management and advisors, it is my judgment that the relief requested is fair and reasonable under 

the circumstances, represents a sound and prudent exercise of the Debtors’ business judgment, and 

is in the best interests of the Debtors and their estates. In my judgment, the DIP Facility and the 

continued, budgeted use of Cash Collateral provide reasonably equivalent value to the estates by 

preserving going-concern operations, avoiding immediate and irreparable harm, and maintaining 

value for stakeholders pending a final hearing. 

IV.  CREDITOR MATRIX AND REDACTION MOTION  

115.  rough the Creditor Matrix and Redaction Motion, USS seeks authority to (i) file 

a consolidated list of the Debtors’ thirty (30) largest unsecured creditors (the “Top 30 List”) in lieu 

of a separate creditor list for each Debtor and a list of creditors in lieu of submitting a separate 
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mailing matrix (the “Creditor Matrix”) and (ii) redact certain personally identifiable information 

of natural persons. 

116. I have been advised that filing a Creditor Matrix and a single Top 30 List is 

consistent with complex case procedures and will reduce costs and streamline service. I am 

informed that preparing separate matrices and lists for each Debtor would be burdensome, increase 

the risk of error, and provide no meaningful benefit to parties in interest. 

117. I also believe that redacting home and email addresses and similar personally 

identifiable information of natural persons from the creditor matrix, schedules, statements, 

affidavits of service, and other court filings is prudent to reduce the risk of identity theft and 

phishing.  e Debtors will file an unredacted Creditor Matrix under seal and will provide 

unredacted copies of redacted filings to the Court, the U.S. Trustee, any official committee, and to 

other parties in interest upon reasonable request, subject to appropriate confidentiality protections. 

118. In my view, the requested relief is narrowly tailored. It promotes efficient and 

accurate noticing, protects individual privacy, and preserves access to necessary information for 

oversight. I believe the relief requested is necessary and appropriate. 

V.  UTILITIES MOTION  

119. Based on my review of the Utilities Motion, discussions with the Debtors’ 

management and advisors, and my knowledge of operations, I understand the Debtors rely on 

telephone, internet, electric, gas, water, waste, and related services (the “Utility Services”) from 

approximately 259 providers (the “Utilities”). I understand continuous Utility Services are 

essential to customer dispatch, route management, facility operations, equipment maintenance, and 

regulatory compliance. Any interruption would immediately disrupt service, impair revenue, and 

risk loss of customer relationships. 

120. Over the past year, the Debtors paid the Utilities approximately $930,000 per month 

(the “Monthly Cost”) on average and, to the best of my knowledge, have paid substantially all 

their undisputed prepetition invoices. Subject to Court approval of cash collateral use and the 
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debtor-in-possession financing, the Debtors will have sufficient liquidity to continue paying Utility 

Services timely in the ordinary course. 

121. As adequate assurance of postpetition payment, the Debtors propose to deposit 

$430,692, the amount equal to approximately one half of the Monthly Cost of the Utility Services, 

minus the amount of existing security deposits, into a segregated bank account for the sole benefit 

of the Utilities (the “Adequate Assurance Deposit”).  e Debtors will fund the Adequate 

Assurance Deposit within 15 days of the Petition Date, maintain it during the Chapter 11 Cases, 

and no party other than the Utilities will have any interest in the account except to the extent any 

portion is returned to the Debtors. In my judgment, together with ongoing ordinary-course 

payments, the Adequate Assurance Deposit provides sufficient assurance of payment to the 

Utilities. 

122. Prompt interim relief is necessary to avoid immediate and irreparable harm.  e 

Debtors’ business depends on uninterrupted Utility Services to operate facilities, dispatch field 

crews, and meet customer commitments. Approval of the Utilities Motion on an interim and final 

basis is, in my opinion, justified by the facts and necessary to maintain operational stability and 

support orderly administration of these Chapter 11 Cases. 

VI.  CASH MANAGEMENT MOTION  

123.  e Cash Management Motion seeks authority to continue USS’s centralized cash 

management system (the “Cash Management System”), pay related bank fees and Processing 

Charges, maintain and use corporate purchasing and fuel card programs (the “Credit Card 

Programs”), continue ordinary-course intercompany transactions (while granting administrative 

status for postpetition intercompany balances), pay certain prepetition amounts related to the 

foregoing, and obtain tailored relief from certain requirements of the U.S. Trustee Operating 

Guidelines for Chapter 11 Cases (the “UST Guidelines”). 

124. USS uses the Cash Management System in the ordinary course to collect receipts, 

pay invoices, fund payroll, and manage liquidity across its nationwide operations. Disrupting this 
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system would disrupt the Debtors’ ability to operate, delay payroll and vendor payments, and 

increase costs to the estates. 

125. As of the Petition Date, the Cash Management System consists of 21 bank accounts 

(the “Bank Accounts”) held at JPMorgan Chase Bank, N.A., Bank of America, N.A., and 

Comerica Bank (collectively, the “Banks”).  e Banks are FDIC-insured and are designated as 

authorized depositories under the UST Guidelines. Certain accounts function as customer receipt 

or lockbox accounts that collect checks, ACH transfers, wires, and merchant settlements (the 

“Deposit Accounts”). Funds from the Deposit Accounts are swept to one or more concentration 

accounts daily or weekly, from which USS funds payroll, vendor disbursements, taxes and fees, 

and other ordinary-course obligations.  e JPMorgan account ending in 6879 is subject to a deposit 

account control agreement in favor of Bank of America, N.A., as administrative agent. Maintaining 

the Bank Accounts, including existing account numbers and treasury services, is essential to avoid 

confusion and processing delays. 

126. USS also relies on the Credit Card Programs in the ordinary course. Under a master 

commercial card agreement with JPMorgan, field personnel use cards to pay approved business 

expenses such as lodging, meals, travel, supplies, and incidentals. Spending is subject to a weekly 

program limit, and USS customarily pays the full balance weekly; over the last three months, 

weekly payments averaged approximately $1.4 million per month and $350,000 on a one-week 

arrears cycle. Separately, USS uses a fleet fuel card program with Comdata Inc. (the “Fuel Card 

Program”) to purchase diesel and other fuel for field operations. USS pays approximately $2.5 

million per month under the Fuel Card Program, with invoices issued monthly in arrears around 

the third calendar day and due on the tenth calendar day; Comdata charges de minimis program 

fees of roughly 0.05 percent of monthly purchases. 

127. In the ordinary course, a portion of customer receipts is processed by Stripe, Inc., 

Fiserv, Inc., WorldPay, Inc., American Express Company, and other merchants (collectively, the 

“Credit Card Processors”). Settlement proceeds are remitted to USS net of customary fees, 

chargebacks, and adjustments (collectively, the “Processing Charges”), consistent with standard 
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industry practices and agreed settlement timing, all consistent with the budget approved by the 

Court. Maintaining uninterrupted processing and allowing the Credit Card Processors to continue 

netting Processing Charges from settlements is critical to timely cash collections and liquidity 

management. 

128. USS incurs customary bank fees and service charges in connection with the Bank 

Accounts and treasury services (the “Bank Fees”). Over the 12 months before the Petition Date, 

gross service charges averaged approximately $60,000 per month, though earnings credits often 

reduce net out-of-pocket costs, particularly at JPMorgan. 

129. USS routinely engages in intercompany cash transfers and cost allocations among 

affiliates (the “Intercompany Transactions”) to fund operations, pay shared costs, and settle 

receivables and payables.  e Intercompany Transactions are centrally managed and recorded 

through established accounting procedures that track transactions and balances on a legal-entity 

basis. To ensure no Debtor funds another’s operations at the expense of its own creditors, the Cash 

Management Motion requests that all valid postpetition intercompany balances be accorded 

administrative expense status. 

130. In my opinion, the relief requested in the Cash Management Motion is narrowly 

tailored and necessary to avoid immediate and irreparable harm. Continuation of the Cash 

Management System, payment of Bank Fees and Processing Charges, maintenance of the Credit 

Card Programs, and continuation of ordinary-course Intercompany Transactions, including 

payment of any prepetition amounts related to the foregoing, in each case only as authorized by 

the Court and consistent with the budget approved by the Court, will preserve operational stability, 

support timely payroll and vendor payments, and safeguard liquidity. USS has instituted controls 

to prevent unauthorized payment of prepetition obligations and will instruct the Banks regarding 

items that may be honored under Court orders. USS will maintain Bank Accounts only at 

authorized depositories, hold cash in permitted placements, and ensure balances above FDIC limits 

are protected consistent with the UST Guidelines and section 345 of the Bankruptcy Code.  
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VII. INSURANCE AND WORKERS’  COMPENSATION MOTION  

131. USS maintains an insurance program consisting of approximately 27 insurance 

policies (the “Insurance Policies”) underwritten by approximately 19 third-party carriers (the 

“Insurance Carriers”).  e Insurance Policies provide critical coverage, including general 

liability, automobile liability, workers’ compensation, property, umbrella/excess liability, cyber 

liability, flood, railroad protective liability, employed lawyers’ professional liability, professional 

liability, and directors’ and officers’ liability, as described in Exhibit B to the Motion. USS has 

also bound certain renewed Insurance Policies for the 2026 policy year that are set to expire at the 

end of 2025, as well as a new excess auto liability policy. Certain other Insurance Policies are in 

the process of being renewed and new Premium Financing Agreements put in place, all as 

described more fully below and in Exhibit C to the Motion.  

132. Based on my review of the Insurance and Workers’ Compensation Motion, my 

discussions with USS’s management and advisors, and my familiarity with USS’s operations and 

risk profile, I believe the relief requested is necessary to avoid immediate and irreparable harm and 

to stabilize USS’s operations during these Chapter 11 Cases. 

133. A broker, Lockton Companies, LLC (“Lockton”), assists USS in arranging and 

renewing key programs on cost-effective terms. A third-party administrator, Gallagher Bassett 

Services, Inc. (“Gallagher”), provides claims administration services, including review, 

investigation, and adjudication of workers’ compensation, auto, products liability, and general 

liability claims. 

134. USS typically pays fees to Lockton and Gallagher on a quarterly basis. USS pays 

approximately $270,000 annually for brokerage services, and in the 12-month period preceding 

the Petition Date, USS paid Gallagher approximately $1,000,000. USS believes that it does not 

currently owe any amounts to Lockton or to Gallagher. 

135. USS pays certain premiums directly to Insurance Carriers (the “Direct Premium 

Obligations”). As of the Petition Date, no Direct Premium Obligations were past due. USS expects 

that certain Direct Premium Obligations will come due prior to the final hearing on this Motion on 
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account of new Insurance Policies for the 2026 policy year. USS seeks authority to pay postpetition 

Direct Premium Obligations for the 2026 policy year in the ordinary course of business, whether 

such policy is bound before or after the Petition Date. Specifically, USS has bound certain renewed 

Insurance Policies for the 2026 policy year with one of its existing Insurance Carriers, Safety 

National, including general liability, primary auto liability, and workers’ compensation insurance. 

In 2026, USS expects to pay, in the aggregate, approximately $3.9 million in Direct Premium 

Obligations on account of the renewed policies, to be paid on a quarterly basis. Additionally, USS 

has bound a new excess auto liability policy with AXA XL, which will provide three years of 

coverage and for which USS has already prepaid approximately $3 million in Direct Premium 

Obligations. To the extent any Direct Premium Obligations come due during the Interim Period, 

they will be on account of the first quarterly payments for renewed 2026 policies. 

136. In 2025, premiums on 13 other Insurance Policies were financed through premium 

financing agreements (the “Premium Financing Agreements;” the obligations thereunder, the 

“Premium Financing Obligations”) with AFCO Credit Corporation (“AFCO”). In 2025, the 

aggregate Premium Financing Obligations, inclusive of taxes, fees, surcharges, and finance 

charges, totaled approximately $17,620,000, including approximately $370,000 in finance charges. 

As of the Petition Date, no Premium Financing Obligations are past due. In addition to the renewed 

Insurance Policies detailed above, USS is in the process of binding certain other Insurance Policies, 

including additional excess auto liability and umbrella liability, either immediately before, or 

shortly after, the Petition Date, the premiums for which will be financed. In connection therewith, 

USS anticipates renewing or entering into new Premium Financing Agreements for the 2026 policy 

year shortly after the Petition Date. USS expects Premium Financing Obligations that are payable 

in 2026 to be similar to those paid in 2025.  As such, USS is seeking authority to renew, extend, 

or enter into new Premium Financing Agreements on similar terms to the 2025 policy year and 

offer customary liens as collateral in connection therewith during the Interim Period. To the extent 

any Premium Financing Obligations come due during the Interim Period, they would be on account 

of initial down payments or payment installments under renewed Premium Financing Agreements, 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 45 of 405



 

- 46 - 

 

which postpetition obligations USS is requesting authority to pay in the ordinary course of 

business. 

137. USS maintains statutorily required workers’ compensation coverage (the 

“Workers’ Compensation Insurance”) through Safety National Casualty Corporation (“Safety 

National”). For accounting purposes, USS maintains reserves of approximately $18 million for 

workers’ compensation liabilities based on actuarial analyses. USS believes it is current on all 

payments to Safety National. USS seeks authority to continue the Workers’ Compensation 

Insurance in the ordinary course and to modify the automatic stay to permit current and former 

employees to submit and prosecute workers’ compensation claims in the appropriate 

administrative or judicial forums, and to allow the applicable carriers and administrators to pay 

those claims, subject to applicable deductibles. 

138. Certain Insurance Policies for workers’ compensation, commercial auto, and 

general liability require USS to pay deductibles of up to $1,000,000 per incident (the 

“Deductibles”). USS reimburses Insurance Carriers that pay covered claims up to the amount of 

the applicable Deductible.  e Insurance Carriers require credit support to support the 

reimbursement obligations, which USS has obtained through letters of credit (“L/C”) backed by 

an agreement with the 1970 Group. Under the agreement, 1970 Group reimburses the issuers of 

the L/Cs for any draws thereon (the “Credit Support”), and USS reimburses 1970 Group for any 

amounts that 1970 Group advances on account of the L/Cs. Such reimbursement obligation is 

secured by an escrow account in the amount of approximately $6.6 million, and USS estimates it 

pays approximately $8 million in annual interest to the 1970 Group. As of the Petition Date, USS 

has obtained a total of approximately $54.3 million in L/Cs to support three Safety National 

policies and eight Nationwide Mutual Insurance Company policies. No Letters of Credit have been 

drawn, and no amounts are payable to the 1970 Group as of the Petition Date. 

139. As part of the 2026 renewal of auto liability insurance policies, Safety National 

may require that USS provide $6 million in additional letters of credit to support its obligations 

under the Insurance Policies. 
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140. USS is seeking authority to (a) continue maintaining the Credit Support consistent 

with their prepetition practices in the ordinary course of business, (b) provide any additional credit 

support required by Insurance Carriers in connection with 2026 policy renewals, (c) renew, revise, 

amend, supplement, or extend the Credit Support, as needed, and (d) pay any amounts owed in 

connection with the Credit Support, including any prepetition amounts that may be outstanding 

with respect thereto.  

141. USS also maintains approximately 39 surety bonds (the “Surety Bonds”) that are 

required by certain states, municipalities, and agencies with an aggregate face amount of 

approximately $2,050,000 and annual premiums of approximately $50,000. USS seeks authority 

to maintain, renew, amend, supplement, extend, or replace Surety Bonds in the ordinary course 

and to pay any amounts owed, including prepetition amounts, to avoid interruptions in operations 

and violations of law. A list of the Surety Bonds is attached to the Motion as Exhibit D. 

142. I believe that continuing the Insurance Policies, Premium Financing Agreements, 

Workers’ Compensation Insurance, and Surety Bonds, and authorizing payment of the related 

obligations, is essential to safeguarding USS’s assets, complying with law and contractual 

requirements, and maintaining uninterrupted operations. A lapse in coverage or inability to process 

claims could result in regulatory enforcement, contractual defaults, operational shutdowns in 

multiple jurisdictions, and significant uncovered liabilities, all of which would irreparably harm 

the estates and stakeholders. 

VIII.  CUSTOMER PROGRAMS MOTION  

143. In the Customer Programs Motion, USS seeks authority to continue its longstanding 

Customer Programs in the ordinary course and to honor prepetition obligations arising under those 

programs, including refunds and credits. 

144.  e Customer Programs include (i) customer credits arising from unused services, 

usually because a customer has paid in advance for services that are ultimately not used or only 

partially used (“Customer Credits”); and (ii) volume-based rebates or credits settled via accounts 

payable checks or credit memos (“Volume Discounts”).  
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145. USS’s cost for the Volume Discounts was approximately $300,000 in 2024 and less 

than $200,000 through nine months of 2025 ending September 30, 2025. As of the Petition Date, 

Customer Credits totaled approximately $14.9 million. In the last 12 months, USS has paid out 

approximately $400,000 per month on average on account of the Customer Credits. 

146. In my experience, the Customer Programs are critical to preserving USS’s customer 

relationships and revenue base. USS’s customers have alternatives and may well switch providers 

if USS cannot maintain its historical service quality, pricing practices, and commercial 

concessions. I believe continuation of the Customer Programs and honoring prepetition obligations 

thereunder are necessary to maintain goodwill, meet customer expectations, and avoid disruption 

to USS’s operations. The risk of customer and revenue loss materially outweighs the cost of 

honoring these obligations. 

147. In my opinion, USS’s request for authorization to continue the Customer Programs 

in the ordinary course and to pay or obligations arising under those programs, whether incurred 

prepetition or postpetition, consistent with historical practice, is narrowly tailored, cost‑effective, 

and essential to avoid immediate and irreparable harm. Customers with recognized credits or 

negotiated discounts expect USS to honor those commitments. Denying this relief would 

jeopardize key accounts, harm USS’s reputation, and threaten its ability to operate as a going 

concern during the Chapter 11 Cases.  

IX.  TAXES AND FEES MOTION  

148. In the Taxes and Fees Motion, USS seeks authority to continue paying or otherwise 

satisfying obligations on account of taxes and regulatory fees in the ordinary course, to pay or use 

credits to offset prepetition amounts, and to remit any audit-related amounts as they arise. In my 

judgment, the requested relief is necessary to avoid immediate and irreparable harm and to stabilize 

operations in the Chapter 11 Cases. 

149. In the ordinary course, USS collects, withholds, incurs, and pays a variety of taxes, 

including federal, state, and municipal taxes, sales and use taxes, real and personal property taxes, 

and franchise taxes (collectively, the “Taxes”). USS also pays certain regulatory assessments, 
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charges, and fees, including annual reporting fees, business registration fees, and licensing fees for 

both its domestic and foreign10 entities, as well as certain business privilege fees, fees for corporate 

trust and agency services, and fees related to tax processing (collectively, the “Fees”). The Taxes 

and Fees are payable or remitted to various taxing, licensing, and other and agencies or regulatory 

authorities (collectively, the “Authorities”) on monthly, quarterly, or annual cycles, or on other 

periodic bases. From time to time, USS receives tax credits or refunds, which it uses in the ordinary 

course to offset future obligations. 

150. As of the Petition Date, USS estimates it has accrued approximately $9,550,000 in 

unpaid Taxes and Fees across the following categories: Sales and Use Taxes of approximately 

$2,800,000; Real and Personal Property Taxes of approximately $4,100,000; Income and 

Franchise Taxes of approximately $1,300,000; Regulatory Fees of approximately $1,300,000; 

Corporate Maintenance Fees of approximately $50,000; and tax processing fees of approximately 

$0. USS also has approximately 9 outstanding audits which may result in additional assessed 

amounts (the “Audit Amounts”). 

151. USS incurs, collects, and remits the Sales and Use Taxes in connection with the 

sale, purchase, and use of goods and services. During the 12-month period prior to the Petition 

Date, USS paid approximately $29,400,000 in Sales and Use Taxes. As of the Petition Date, USS 

estimates it has collected and not yet remitted approximately $2,800,000 in Sales and Use Taxes.  

152.  e Authorities in the jurisdictions in which USS operates often levy Property 

Taxes on USS’s real property, such as land, storage and warehouse facilities, various offices, and 

septic tanks, and personal property, such as furniture, fixtures, machinery, equipment, trailers, and 

vehicles. In the 12-month period preceding the Petition Date, USS paid approximately $5,000,000 

in Property Taxes. As of the Petition Date, USS estimates it owes approximately $4,100,000 in 

Property Taxes.  

 

10  USS’s foreign entities include two Cayman Island entities: Vortex HoldCo, LLC and Vortex OpCo, LLC.  
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153. USS incurs and pays federal, state, and local Income and Franchise on annual and 

quarterly cycles. In the 12-month period preceding the Petition Date, USS paid approximately 

$1,900,000 in Income and Franchise Taxes. As of the Petition Date, USS estimates it owes 

approximately $1,300,000 in prepetition Income and Franchise Taxes.  

154. In the ordinary course of business, USS pays Regulatory Fees, including those 

related to business licensing, permitting, reporting, environmental, roadway access and toll 

charges, and vehicle registration fees. Most Regulatory Fees are paid annually, with tolls and 

vehicle registration-related payments made monthly. During the 12-month period prior to the 

Petition Date, USS paid approximately $6,500,000 in Regulatory Fees. As of the Petition Date, 

USS estimates it owes approximately $1,300,000 in Regulatory Fees.  

155. USS also pays business privilege fees, corporate trust and agency services fees, and 

similar charges necessary to maintain good standing in jurisdictions where it operates (the 

“Corporate Maintenance Fees”). During the 12-month period prior to the Petition Date, USS 

paid approximately $300,000 in Corporate Maintenance Fees. As of the Petition Date, USS 

estimates it owes approximately $50,000 in Corporate Maintenance Fees. USS requests authority, 

but not direction, to continue paying Corporate Maintenance Fees in the ordinary course and to 

pay prepetition amounts to avoid risks to corporate standing and operating authority. 

156. USS utilizes Avalara, Inc. (“Avalara”) and Anybill Financial Services, Inc. 

(“Anybill”) to process sales tax compliance and property tax payments. These services are 

necessary to ensure accurate compliance and timely payments and to reduce the risk of penalties. 

In the 12-month period preceding the Petition Date, USS paid approximately $390,000 to Avalara 

and approximately $6,000 to Anybill. As of the Petition Date, USS estimates that does not owe 

any amounts to either Avalara or Anybill.  

157. USS’s tax returns are subject to routine audits relating to unclaimed property, Sales 

and Use Taxes, Income and Franchise Taxes, withholding taxes, and Property Taxes.  

158. In my opinion, failure to pay the Taxes and Fees as they come due would cause 

immediate and irreparable harm. The Authorities may take certain unfavorable actions, including 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 50 of 405



 

- 51 - 

 

asserting liens or seeking to lift the automatic stay, imposing civil or criminal penalties, or seeking 

to modify, suspend, or revoke licenses that are necessary to USS’s continued operations. These 

consequences would jeopardize USS’s ability to continue serving customers, generate revenue, 

and pursue a value-maximizing reorganization. Payment of Taxes and Fees supports operational 

continuity, preserves enterprise value, and reduces administrative costs. 

159. I am informed by counsel that many prepetition tax obligations likely constitute 

priority claims under section 507(a)(8) of the Bankruptcy Code, and certain Property Taxes may 

be secured by statutory liens. In addition, collected Sales and Use Taxes may be held in trust for 

the Authorities and are not property of the estates. Paying these obligations now largely affects 

timing, not entitlement, and reduces incremental interest and penalties that would otherwise accrue 

against USS’s estates. 

160. USS has limited its request for immediate authority under Bankruptcy Rule 6003 

to the extent necessary to avoid immediate and irreparable harm. USS also requests discretion to 

settle claims with Authorities for less than asserted amounts where appropriate. 

161. I believe the relief requested in the Taxes and Fees Motion is necessary and 

appropriate. It will facilitate a smooth transition into chapter 11, preserve operational stability, and 

protect the value of USS’s estates for the benefit of all stakeholders. 

X.  EMPLOYEE COMPENSATION AND BENEFITS MOTION  

162. In the Employee Compensation and Benefits Motion, USS requests authority to 

maintain its compensation and employee benefit programs in the ordinary course and to pay 

prepetition amounts owed in connection with those programs.  

163. As of the Petition Date, USS employs approximately 3,209 individuals (the 

“Employees”), supplemented by independent contractors (the “Independent Contractors”) and 

temporary personnel sourced through third-party agencies (the “Agency Workers” and, together 

with the Employees and Independent Contractors, the “Workforce”). USS’s compensation 

obligations include, among others, salaries and wages, sales commissions, Independent Contractor 

obligations, Agency Worker obligations, payroll processing, deductions and payroll taxes, expense 
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reimbursements, incentive programs, certain non-insider severance obligations, and director 

compensation (collectively, the “Compensation Obligations”), as well as health and welfare 

plans, a 401(k) plan, and employee leave benefits (collectively, the “Employee Benefits” and, 

together with the Compensation Obligations, the “Compensation and Benefits”). 

164. During the twelve months before the Petition Date, USS incurred approximately 

$29.7 million per month on account of Compensation and Benefits. As of the Petition Date, 

approximately $27.5 million is outstanding on account of the Compensation and Benefits, of which 

USS seeks authority to pay approximately $16.5 million during the interim period. Based on my 

review and discussions with management, I understand the approximate category-level prepetition 

claims to be: 

Compensation 
Obligation 

Approx. Amount 
Outstanding as of 

Petition Date 

Approx. Amount Due 
and Owing During 

Interim Period 

Salaries and Wages $5.5 million $5.5 million 

Sales Commissions  $1.2 million $1.2 million 

Independent 
Contractor 
Obligations 

$100,000 $100,000 

Agency Worker 
Obligations 

$1.1 million $1.1 million 

Payroll Processing  $200,000 $200,000 

Deductions and 
Payroll Taxes 

$2.8 million $2.8 million 

Expense 
Reimbursements 

$200,000 $200,000 

Incentive Programs  $100,000 $100,000 

Non-Insider 
Retention 

$0 $0 

Non-Insider 
Severance  

$200,000 $100,000 

Director 
Compensation  

$0 $0 

Total $11.4 million $11.3 million 
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165. In the ordinary course of business, USS incurs obligations to its Employees for 

wages, salaries, and other compensation (collectively, the “Salaries and Wages”). Employees are 

paid weekly or semi-monthly 1–2-week arrears (as applicable), resulting in approximately $5.5 

million accrued but unpaid Salaries and Wages as of the Petition Date. Authority to pay these 

amounts and continue regular payroll cycles will avoid disruption to core operations. 

166. Approximately 200 regular, full-time non-insider Employees in commercial sales-

related positions also earn commission-based compensation based on performance associated with 

sales growth in their respective territories (the “Sales Commissions”).  e Sales Commissions are 

calculated as a percent of an Employee’s defined sales targets and are paid every month for the 

prior month. Eligible Employees are paid monthly incentive amounts based on achieving certain 

sales targets. During the 12 months prior to the Petition Date, USS paid, on average, approximately 

$1.0 million per month in Sales Commissions. USS seeks authority to continue honoring 

obligations related to Sales Commission in the ordinary course of business, as well as to pay any 

Sales Commissions that accrued prepetition but remain unpaid on the Petition Date.  

167. USS relies on Independent Contractors and Agency Workers to supplement 

specialized functions in field operations, sales, finance, accounting, information technology, and 

customer service. As of the Petition Date, approximately $100,000 and $1.1 million, respectively, 

are accrued as of the Petition Date. Continued payment will preserve necessary capacity and avoid 

gaps in service. 

168. USS uses UKG, Inc. for payroll processing services. Approximately $200,000 in 

fees for such services are accrued but unpaid as of the Petition Date. Payment and continuation of 

these services is critical to process payroll, deductions, and tax remittances accurately and on time. 

169. USS must withhold and remit employee deductions (e.g., garnishments, child 

support, and similar legally-ordered deductions, as well as benefits contributions) and employee 

payroll taxes, and must pay additional amounts from its own funds to pay employer taxes and 

unemployment contributions (collectively, the “Deductions and Payroll Taxes”). Approximately 

$2.8 million of Deductions and Payroll Taxes is outstanding as of the Petition Date. Withheld 
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amounts are held in trust or otherwise must be remitted timely. I believe continued deduction and 

remittance of the Deductions and Payroll Taxes will avoid legal penalties and administrative 

complications. 

170. Employees incur reimbursable business expenses in the ordinary course. 

Approximately $200,000 in Expense Reimbursements has accrued as of the Petition Date. 

Reimbursing these expenses is necessary to avoid unfairly burdening Employees with business 

costs they incurred in good faith and to maintain ordinary-course travel and operating practices. 

171. USS offers medical (through  e Cigna Group and Kaiser Permanente, Inc.), dental 

(Delta Dental of Massachusetts), vision (EyeMed), COBRA, flexible spending accounts (WEX 

Health), health savings accounts (HSA Bank), life and AD&D insurance (New York Life), 

disability benefits (New York Life), and an employee assistance program (ComPsych). As of the 

Petition Date, approximately $7.2 million is outstanding in connection with these programs on 

account of premiums, claims funding, and administrative fees. I believe continuation and payment 

of these programs is necessary to ensure uninterrupted coverage and claims processing for 

Employees and eligible former Employees. 

172. USS sponsors a 401(k) plan administered by Empower Annuity Insurance 

Company of America, matching 50% of Employee contributions up to 6% of salary. As of the 

Petition Date, approximately $100,000 is outstanding for employer matches and $400,000 of 

Employee contributions is held in trust. Authority to remit these amounts and continue the program 

will maintain qualified plan status, meet fiduciary obligations, and avoid adverse tax consequences 

for participants. 

173. USS maintains paid time off and other leave programs, some of which are legally 

mandated. As of the Petition Date, approximately $8.0 million is accrued under these programs. 

174. In the ordinary course of business, USS also maintains various incentive programs 

designed to motivate, reward and retain certain of its Employees as an additional component of 

their overall compensation (collectively, the “Incentive Programs”).  ese Incentive Programs 

include (1) an operations incentive plan, which rewards field operations managers and supervisors 
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based on their achievement of certain financial and operational metrics; (2) a corporate incentive 

plan, where non-insider Employees are eligible to receive an annual incentive bonus based on the 

achievement of their individual goals and certain financial metrics determined by USS’s EBITDA, 

and (3) a long-term incentive plan, which USS maintains on behalf of certain eligible Employees, 

and designates Employees with performance incentives through the grant of cash awards to 

increase such individuals’ stake in USS’s long-term success and growth. Approximately $100,000 

is outstanding on account of the operations incentive program. USS does not owe any outstanding 

amounts on the corporate incentive plan or the long-term incentive plan.  

175. USS maintains a retention program for certain of its key non-insider Employees 

(the “Non-Insider Retention Program”). Pursuant to the Non-Insider Retention Program, 

approximately 39 non-insider Employees are eligible to receive two semi-annual payments, 

subject to the Employee’s continued employment with USS through each of the applicable 

payment dates, November 2025 and May 2026 (subject to accelerated vesting in the event of 

certain involuntary terminations of employment, including a termination by USS without “cause”). 

USS believes that its ability to continue to administer the Non-Insider Retention Program is critical 

to USS’s ability to retain the services of the payment recipients, who have been identified by USS 

as being indispensable to USS’s ability to continue operations through the pendency of these 

Chapter 11 Cases 

176. USS also maintains a severance program for non-insider Employees (the “Non-

Insider Severance Program”) in the ordinary course. Pursuant to the Non-Insider Severance 

Program, USS provides discretionary severance benefits to non-insider Employees in the event of 

a qualifying termination and subject to the non-insider Employee’s execution of an effective release 

of claims against USS. As of the Petition Date, USS believes it owes approximately $200,000 on 

account of Non-Insider Severance. 

177. I understand from counsel that the proposed order will prohibit payment to 

“insiders” in contravention of section 503(c) of the Bankruptcy Code. Further, the Incentive 

Programs, Non-Insider Retention Program, and Non-Insider Severance Program do not implicate 
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section 503(c)(3) of the Bankruptcy Code because they were maintained in the ordinary course of 

the USS’s business. I further understand that during the interim period, no payment to any 

individual Employee will exceed the statutory priority caps set forth in sections 507(a)(4) and 

507(a)(5) of the Bankruptcy Code, and that advance notice will be provided before honoring any 

Sales Commissions exceeding the section 507(a)(4) priority cap for any Employee. 

178. In my opinion, the immediate continuation of the Compensation and Benefits and 

payment of the prepetition amounts identified above is necessary to avoid immediate and 

irreparable harm to the estates. Prompt approval will stabilize the Workforce, sustain service levels, 

and preserve going-concern value. Delays would jeopardize operations, damage customer 

relationships, and impair USS’s ability to administer these Chapter 11 Cases efficiently. I believe 

that any delay in paying, or failure to pay, the Compensation and Benefits could irreparably impair 

the morale of USS’s workforce at a time when its dedication, confidence, retention, and 

cooperation are most crucial. It could also inflict a significant financial hardship on the workforce’s 

families, as most of the workforce relies on their compensation and benefits to pay their families’ 

daily living expenses. 

179. Based on the foregoing, I believe the relief requested in the Employee 

Compensation and Benefits Motion is necessary, appropriate, and in the best interests of USS, its 

estates, and all parties in interest. 

XI.  TRADE CLAIMS MOTION  

180. I understand that USS, in the ordinary course, rents out and services a range of 

equipment such as portable restrooms, hand hygiene stations, tanks, pumps, trailers, temporary 

fencing, roll-off dumpsters, modular storage, water and waste holding tanks, and temporary power 

units (collectively, the “Equipment”), and provides other related products and materials such as 

cleaning chemicals, deodorizer, and toilet paper (together with the Equipment, the “Products”). I 

understand that USS also provides consistent, high-quality cleaning and maintenance services for 

its customers, which include pumping out waste holding tanks, sanitizing and cleaning the portable 

restrooms, and replacing Products as needed (the “Services”, and together with the Products, the 
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“Products and Services”). USS relies on thousands of vendors (the “Trade Creditors”) to 

provide these Products as well as to maintain its corporate operations. 

181. Based on my discussions with USS’s management and advisors, and my knowledge 

of operations, I understand that USS’s ability to continue generating revenue and operating its 

business in the ordinary course fundamentally depends on USS’s ability to effectively manage the 

complex process by which it provides the Products and Services upon which its customers depend. 

For that, USS relies heavily on vendors and service providers based in the United States to continue 

delivery of key inputs necessary to provide the Products and Services.  ere are several categories 

of Trade Creditors, which USS relies on for, among other things, Products, waste removal, 

equipment rentals, vehicle repair and maintenance. 

182.  e Products that USS purchases from its vendors are essential to USS’s operations. 

In order to maintain the level of inventory necessary to service its customers, USS receives delivery 

of Products from Trade Creditors on a daily basis. Failure to pay for Products could cause a 

significant interruption in their delivery to USS and its customers, which could cause irreparable 

harm to USS’s operations.  erefore, it is critical to USS’s operations that it be able to continue to 

pay for Products in the ordinary course of business, including on account of Products delivered 

prepetition for which amounts remain due.  

183. Based upon conversation with USS’s counsel, I was informed that certain of the 

Trade Creditors are even entitled to priority rights over other creditors. For example, many Trade 

Creditors delivered Products to USS in the twenty days immediately preceding the Petition Date, 

thereby potentially incurring claims that give rise to administrative priority claims under section 

503(b)(9) of the Bankruptcy Code.  

184. Additionally, it is my understanding that to maintain its operations and efficiently 

transport Products, USS depends on certain vendors to provide critical vehicle repair and 

maintenance services necessary to keep its fleet of vehicles and trailers operational, as well as an 

extensive network of shippers to efficiently transport Products to customer locations.  ese service 

providers are critical to USS’s day-to-day operations because if Products are not timely delivered, 
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USS’s business operations would be severely impaired. Based on discussion with counsel to USS, 

my understanding is that under the laws of most states, unless timely paid, these Trade Creditors 

may, in certain circumstances, hold or assert a lien on USS’s property in their possession to secure 

their claims on account of handling such property. I believe that this relief is necessary to maintain 

positive relationships with the Trade Creditors and prevent any disruption in USS’s operations 

during the Chapter 11 Cases. 

185. I also understand that, in the Trade Claims Motion, USS proposes that it may 

condition payment of any Trade Claim upon its holder’s agreement to continue, during the 

pendency of these cases, providing its Products or Services, as applicable, on the most favorable 

terms, taken as a whole, that were in effect between such holder and USS in the two-year period 

prior to the Petition Date (the “Customary Trade Terms”). To ensure that Trade Claimants 

comply with the Customary Trade Terms, USS proposes various procedures, to be implemented in 

its sole discretion, as a condition to paying prepetition Trade Claims.  

186. Lastly, in the Trade Claims Motion, USS asks the Court to grant administrative 

expense priority status under section 503(b) of the Bankruptcy Code on account of those goods 

they may have been ordered in the ordinary course of business before the Petition Date but will 

not be delivered until after the Petition Date (the “Outstanding Orders”). My understanding is 

that to avoid the risk of becoming general unsecured creditors with respect to such goods, certain 

holders of Outstanding Orders may refuse to ship or transport the Products subject to the 

Outstanding Orders (or may recall shipments) unless USS issues substitute purchase orders 

postpetition. To prevent disruption to USS’s business operations, USS asks the Court to (a) grant 

administrative status under section 503(b) of the Bankruptcy Code to the claims on account of the 

Products delivered after the Petition Date and (b) authorize USS to satisfy those claims in the 

ordinary course of business. 

187. I believe that USS’s ability to pay Trade Creditors is essential to the success of the 

Chapter 11 Cases, necessary to preserve USS’s operations, reputation, and the value of its business. 

I believe that the relief sought is amply justified by the critical need for the uninterrupted receipt 
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of the Products without which USS would face substantial operational difficulties.  e ensuing 

harm to USS, its estates and stakeholders would far outweigh the cost of paying prepetition Trade 

Claims on the terms set forth in the Trade Claim Motion.  

188. Based on the foregoing, I believe the relief requested in the Trade Claims Motion 

is necessary, appropriate, and in the best interests of USS, its estates, and all parties in interest. 

XII. SCHEDULING MOTION  

189.  e Scheduling Motion will seek entry of an order (a) scheduling a Combined 

Hearing to approve the adequacy of the Disclosure Statement and confirm the Plan; (b) establishing 

the deadlines for filing objections to the adequacy of the information contained in the Disclosure 

Statement and to the confirmation of the Plan; (c) approving (i) the prepetition solicitation 

procedures, (ii) the form of Ballots, (iii) the form of the cover letter attached to the Scheduling 

Motion, (iv) the form and manner of notices of commencement of these cases and of the combined 

hearing, (v) the form and manner of the publication of the combined notice, (vi) the form and 

manner of notices of non-voting status and opt-out form for holders of Claims and Interests in the 

unimpaired classes and (vii) the form and manner of notice of non-voting status and opt-out form 

for holders of Claims and Interests in the rejecting classes; (d) waiving the requirement to serve 

solicitation packages, notices of non-voting status and opt-out form, or any other Plan-related 

materials on holders of Claims and Interests in Classes 9 and Classes 10; (e) to the extent the Plan 

is confirmed within 75 days of the Petition Date, (i) directing the U.S. Trustee to not convene a 

meeting of creditors pursuant to section 341(e) of the Bankruptcy Code and (ii) waiving the 

requirement to file statements of financial affairs, schedules of assets and liabilities, and financial 

information reports required under Bankruptcy Rule 2015.3(a); (f) approving notice and objection 

procedures for the Debtors’ assumption and rejection of Executory Contracts and Unexpired 

Leases; (g) granting approval of the procedures for the Equity Rights Offering; and (h) granting 

related relief. 

190.  e Scheduling Motion proposes a schedule for the Chapter 11 Cases to proceed, 

set forth below: 
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Proposed Confirmation Schedule 

Voting Record Date December 22, 2025 

Solicitation Commencement Date  December 28, 2025, prior to the 
commencement of the Chapter 11 Cases 

Petition Date December 29, 2025 

First Day Hearing Date December 30, 2025, at 10:00 a.m. (ET) 

Deadline to Serve Combined Notice (Case 
Commencement and Combined Disclosure 
Statement and Confirmation Hearing)  

3 days after the First-Day Hearing Date 
(on or about January 2, 2026) 

Deadline for Filing Plan Supplement 7 days prior to the Confirmation Objection 
Deadline 
(on or about January 23, 2026) 

Voting Deadline  January 30, 2026 at 4:00 p.m. (ET) 
(approximately 28 days after service of the 
Combined Notice) 

Deadline for Non-Voting Holders to Opt Out 
of  ird-Party Release 

January 30, 2026 at 4:00 p.m. (ET) 

(approximately 28 days after service of the 
Combined Notice) 

Deadline to Object to Plan and Disclosure 
Statement 

January 30, 2026 at 4:00 p.m. (ET) 

(approximately 28 days after service of the 
Combined Notice) 

Deadline to File Brief in Support of the Plan 
and Disclosure Statement and Responses to 
Objections 

No less than 2 days prior to the Combined 
Hearing (on or about February 6, 2026) 

Combined Hearing  On or about February 10, 2026, at 10:00 a.m. 
(ET)11 

 

191. Based on my discussions with USS’s management, familiarity with USS’s 

operations, and my professional experience, I believe a swift path to Plan confirmation and 

emergence from chapter 11 is critical to maximizing the value of USS’s business and maintaining 

its essential relationships with customers, vendors, and employees. A prolonged stay in bankruptcy 

creates uncertainty that threatens these relationships, while also jeopardizing USS’s competitive 

position and negatively impacts its cash flow and enterprise value.  e proposed schedule for the 

combined hearing on the adequacy of the Disclosure Statement and Confirmation of the Plan and 

 

11   e date and time for the Combined Hearing are subject to the Court’s availability.  
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related deadlines will allow USS to promptly proceed to confirmation of the Plan, while providing 

all parties in interest with full notice and adequate time to evaluate the Disclosure Statement and 

the Plan. 

192.  e Scheduling Motion also sets forth the solicitation and voting procedures, 

including the ability for all creditors and equity holders to opt out of the  ird-Party Release set 

forth in the Plan. Non-Voting Classes will similarly be permitted to opt out of such  ird-Party 

Releases, and all parties in interest will be provided notice of the commencement of the Chapter 

11 Cases, the Combined Hearing, and the deadline to object to the Disclosure Statement and Plan. 

I understand that the Scheduling Motion also seeks a waiver of certain requirements of the 

Bankruptcy Code due to the prepackaged nature of the Chapter 11 Cases and establishes 

procedures for the assumption or rejection of Executory Contracts and Unexpired Leases. 

193. Further, the Scheduling Motion explains the USS will conduct the Equity Rights 

Offering and seeks Court approval for procedures for the foregoing.  e ERO Procedures afford 

holders of Claims that will receive Subscription Rights under the Plan a fair and reasonable 

opportunity to participate in the Equity Rights Offering in order to subscribe for their pro rata 

portion of the ERO Equity at the ERO Discount.  e ERO Procedures establish a timeline 

including: (a) a Record Date of January 16, 2026 to determine the holders eligible to participate in 

the Equity Rights Offering; (ii) a Rights Offering Commencement Date of January 22, 2026; and 

(iii) a Rights Offering Expiration occurring fifteen (15) Business Days after the Rights Offering 

Commencement Date on February 12, 2026.  

194. Based on my experience, and my understanding of the critical need to emerge from 

chapter 11 quickly to preserve and maximize value for USS’s stakeholders, I believe the schedule 

for confirmation of the Plan and implementation of the Equity Rights Offering are appropriate and 

I have been advised that creditors will not be prejudiced by the schedules because it affords 
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creditors appropriate notice and ample time—consistent with the requirements of the Bankruptcy 

Code to evaluate the Plan and preserve their rights. 

[Remainder of page intentionally blank] 
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing 

statements are true and correct to the best of my knowledge, information, and belief. 

Dated: December 29, 2025 
/s/ Chris Kelly  

Chris Kelly 
Managing Director 
Alvarez & Marsal North America, LLC 
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EXHIBIT A  TO FIRST DAY DECLARATION  

RESTRUCTURING SUPPORT AGREEMENT  
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THIS RESTRUCTURING SUPPORT AGREEMENT AND THE DOCUMENTS 
ATTACHED HERETO COLLECTIVELY DESCRIBE A PROPOSED RESTRUCTURING 
OF THE COMPANY ENTITIES (AS DEFINED HEREIN) THAT WILL BE EFFECTUATED 
THROUGH THE COMMENCEMENT OF CHAPTER 11 CASES (AS DEFINED HEREIN) 
IN THE BANKRUPTCY COURT (AS DEFINED HEREIN). 

THIS RESTRUCTURING SUPPORT AGREEMENT DOES NOT CONSTITUTE (NOR 
SHALL IT BE CONSTRUED AS) AN OFFER OR SOLICITATION WITH RESPECT TO 
ANY SECURITIES OR A SOLICITATION OF ACCEPTANCES OR REJECTIONS AS TO 
ANY PLAN WITHIN THE MEANING OF SECTION 1125 OF THE BANKRUPTCY CODE 
(AS DEFINED HEREIN), IT BEING UNDERSTOOD THAT SUCH AN OFFER OR 
SOLICITATION, IF ANY, WILL BE MADE ONLY IN COMPLIANCE WITH 
APPLICABLE LAW. 

NOTHING IN THIS RESTRUCTURING SUPPORT AGREEMENT IS AN ADMISSION OF 
FACT OR LIABILITY OR, UNTIL THE OCCURRENCE OF THE AGREEMENT 
EFFECTIVE DATE (AS DEFINED HEREIN), WILL BE BINDING ON ANY OF THE 
PARTIES HERETO. THIS RESTRUCTURING SUPPORT AGREEMENT IS PROFFERED 
IN THE NATURE OF A SETTLEMENT PROPOSAL IN FURTHERANCE OF 
SETTLEMENT DISCUSSIONS. ACCORDINGLY, THIS RESTRUCTURING SUPPORT 
AGREEMENT AND THE INFORMATION CONTAINED HEREIN ARE ENTITLED TO 
PROTECTION FROM ANY USE OR DISCLOSURE TO ANY PARTY OR PERSON 
PURSUANT TO RULE 408 OF THE FEDERAL RULES OF EVIDENCE AND ANY OTHER 
APPLICABLE RULE, STATUTE OR DOCTRINE OF SIMILAR IMPORT PROTECTING 
THE USE OR DISCLOSURE OF CONFIDENTIAL SETTLEMENT DISCUSSIONS. 

THIS RESTRUCTURING SUPPORT AGREEMENT DOES NOT PURPORT TO 
SUMMARIZE ALL OF THE TERMS, CONDITIONS, REPRESENTATIONS, 
WARRANTIES AND OTHER PROVISIONS WITH RESPECT TO THE PROPOSED 
RESTRUCTURING DESCRIBED HEREIN, WHICH PROPOSED RESTRUCTURING 
WILL BE SUBJECT TO THE COMPLETION OF DEFINITIVE DOCUMENTS (AS 
DEFINED HEREIN) INCORPORATING THE TERMS SET FORTH HEREIN AND THE 
CLOSING OF ANY PROPOSED RESTRUCTURING SHALL BE SUBJECT TO THE 
TERMS AND CONDITIONS SET FORTH IN SUCH DEFINITIVE DOCUMENTS AND 
THE APPROVAL RIGHTS OF THE PARTIES SET FORTH HEREIN AND IN SUCH 
DEFINITIVE DOCUMENTS. 

RESTRUCTURING SUPPORT AGREEMENT 
(UNITED SITE SERVICES) 

This Restructuring Support Agreement (together with all exhibits, annexes, 
schedules and attachments, each as may be amended, restated, supplemented or otherwise 
modified from time to time, in accordance with the terms hereof, this “Agreement”), dated 
as of December 28, 2025 (the “Execution Date”), is entered into by the following parties 
(each, a “Party” and, collectively, the “Parties”): 

a. PECF USS Intermediate Holding II Corporation (“Holding II”) and each of 
its subsidiaries listed on Exhibit A to this Agreement that have executed and 
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delivered counterpart signature pages to this Agreement to counsel to the Ad 
Hoc Group (each a “Company Entity” and, collectively, the “Company,” 
the “Company Entities” or the “Debtors”); 

b. the undersigned holders (or beneficial holders) of, or investment advisers, 
sub-advisors, nominees or managers of discretionary accounts that hold and, 
in each case, have executed and delivered counterpart signature pages to this 
Agreement to counsel to the Company or have executed and delivered a 
signed joinder to this Agreement substantially in the form attached as 
Exhibit B hereto (a “Joinder”):1 

(i) “First-Out Term Loans” (the “First-Out Term Loans”), under and 
as defined in that certain Credit Agreement dated as of August 22, 
2024 among Holding II as Existing Holdings, PECF USS 
Intermediate Holding III Corporation (“Holding III”), as Existing 
Borrower, Vortex HoldCo, LLC, as Holdings, Vortex Opco, LLC  
(“Vortex Borrower”), as Borrower, the Lenders party thereto, and 
Bank of America, N.A., as Administrative Agent, Collateral Agent 
and Swingline Lender (as amended, supplemented or otherwise 
modified from time to time, the “First-Out/Second-Out Credit 
Agreement”); 

(ii) “Revolving Loans” (the “First-Out Revolving Loans”), under and 
as defined in the First-Out/Second-Out Credit Agreement 
(hereinafter, the “Consenting Revolving Creditors”); 

(iii) “Notes” (the “First-Out Notes” and, collectively with the First-Out 
Term Loans and the First-Out Revolving Loans, the “First-Out 
Debt” and, the undersigned holders of such First-Out Debt, the 
“Consenting First-Out Creditors”), under and as defined in that 
certain Indenture dated as of September 3, 2024, among Vortex 
Borrower, as Issuer, the Guarantors party thereto, and Wilmington 
Trust, N.A., as Trustee and Notes Collateral Agent (as amended, 

 
1  For the avoidance of doubt, any Affiliates or Related Parties of any Consenting Revolving Creditor or 

Consenting ABL Creditor (including any separate trading desk, fund, account, branch, unit and/or 
business group of a Consenting Revolving Creditor or Consenting ABL Creditor) shall not be deemed to 
be a Consenting Revolving Creditor or a Consenting ABL Creditor themselves, unless such Affiliate or 
Related Party has itself signed this Agreement.  �e Consenting ABL Creditors and Consenting Revolving 
Creditors are signing this Agreement only in their capacity as holders of ABL Facility Claims or First-Out 
Revolving Loan Claims, respectively (both currently owned and that may be acquired after the Agreement 
Effective Date (subject to the terms of Section 5.7 hereto)).  For the Consenting ABL Creditors and 
Consenting Revolving Creditors signing this Agreement, this Agreement does not cover any other 
Company Claims or Company Interests other than the ABL Facility Claims or the First-Out Revolving 
Loan Claims, respectively, that are now owned or subsequently acquired by the Consenting ABL Creditors 
or Consenting Revolving Creditors; provided that the Consenting ABL Creditors or Consenting Revolving 
Creditors may execute separate signature pages to this Agreement on behalf of their other Company 
Claims or Company Interests, if any. 
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supplemented or otherwise modified from time to time, the “First-
Out Notes Indenture”); 

(iv) “Second-Out Term Loans” under and as defined in the First-
Out/Second-Out Credit Agreement (the undersigned holders of such 
Second-Out Term Loans, the “Consenting Second-Out 
Creditors”);  

(v) “Notes” (the “Third-Out Notes” and, the undersigned holders of 
such Third-Out Notes, the “Consenting Third-Out Creditors”), 
under and as defined in that certain Indenture dated as of August 22, 
2024, among Vortex Borrower, as Issuer, the Guarantors party 
thereto, and Wilmington Trust, N.A., as Trustee and Notes Collateral 
Agent (as amended, supplemented or modified from time to time, 
the “Third-Out Notes Indenture”);  

(vi) “Notes” (the “Amended Unsecured Notes” and, the undersigned 
holders of such Amended Unsecured Notes, the “Consenting 
Amended Unsecured Noteholders”), under and as defined in that 
certain Indenture dated as of November 19, 2021, among Holding III 
as Issuer, the Guarantors party thereto, and Wilmington Trust, N.A., 
as Trustee (as amended, supplemented or modified from time to time, 
the “Amended Unsecured Notes Indenture” and, together with the 
First-Out Notes Indenture and the Third-Out Notes Indenture, the 
“Indentures”); 

(vii) “Initial Term Loans” (the “Amended Term Loans” and, the 
undersigned providers of such Amended Term Loans, 
the “Consenting Amended Term Loan Creditors”), under and as 
defined in that certain Credit Agreement dated as of December 17, 
2021, among Holding II, as Holdings, Holding III, as Borrower, and 
various other parties (as amended, supplemented or modified from 
time to time, the “Amended Term Loan Credit Agreement”); 
and/or 

(viii) “ABL Revolving Loans” (“ABL Revolving Loans” and, together 
with the First-Out Term Loans, the First-Out Revolving Loans, the 
First-Out Notes, the Second-Out Term Loans, the Third-Out Notes, 
the Amended Unsecured Notes, and the Amended Term Loans, the 
“Funded Debt” and, the undersigned providers of such ABL 
Revolving Loans, the “Consenting ABL Creditors”, and together 
with the Consenting First-Out Creditors, the Consenting Second-Out 
Creditors, the Consenting Third-Out Creditors, the Consenting 
Amended Term Loan Creditors, the Consenting Amended Unsecured 
Noteholders, and the Consenting ABL Creditors, the “Consenting 
Creditors”), under and as defined in the ABL Facility Credit 
Agreement dated December 17, 2021, amended and restated August 
22, 2024, by and among Holding II, as Holdings, Holding III, as 
Intermediate Holdings, USS Ultimate Holdings, Inc., as Lead 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 67 of 405



 
 

4 
 

Borrower, the Lenders thereto, and Bank of America, N.A., as 
Administrative Agent (together with the First-Out/Second-Out 
Credit Agreement and the Amended Term Loan Credit Agreement, 
the “Credit Agreements”); and 

c. Platinum Equity Advisors LLC (“Platinum”), PECF USS Holding 
Corporation (“TopCo”), PECF USS Intermediate Holding Corporation 
(“Intermediate TopCo” and, the equity interests in Holding II held by 
Intermediate TopCo, the “Existing Equity”) and any other Platinum affiliate 
in its capacity as a holder of Company Claims or Company Interests (as 
defined below) (collectively, the “Consenting Sponsor” and, together with 
the Consenting Creditors, the “Consenting Stakeholders”). 

RECITALS 

A. The Parties have engaged in arm’s-length, good faith discussions and 
negotiations regarding certain restructuring and recapitalization transactions with respect to 
the Company Entities on the terms set forth in this Agreement and the form of the 
“prepackaged” chapter 11 plan of reorganization attached hereto as Exhibit C (as may be 
amended, modified, or supplemented from time to time in accordance with the terms of this 
Agreement, the “Plan”). Capitalized terms used herein but not otherwise defined have the 
meaning ascribed to such terms in the Plan.  

B. The Company Entities have requested that each of the Consenting 
Stakeholders support an in-court financial restructuring of the Company Entities on the 
terms and conditions set forth in this Agreement and pursuant to the Plan and the other 
Definitive Documents (as defined herein) (the transactions described in this Agreement and 
the Definitive Documents, collectively, the “Restructuring” and, all such transactions, 
the “Restructuring Transactions”), and the Consenting Stakeholders have agreed to take 
certain actions in support of the Restructuring on the terms and conditions set forth in this 
Agreement. 

C. The Parties have agreed to undertake the Restructuring in accordance with 
the Plan by commencing a voluntary case for each Company Entity (collectively, 
the “Chapter 11 Cases”) in the U.S. Bankruptcy Court for the District of New Jersey 
(the “Bankruptcy Court”), under chapter 11 of title 11 of the United States Code (such 
title, as amended, the “Bankruptcy Code”) and pursuing confirmation and consummation 
of the Plan according to its terms and the terms and conditions of this Agreement. 

D. In support of the Chapter 11 Cases, certain Consenting Creditors that are 
members of an ad hoc group (the “Ad Hoc Group”), represented by Akin Gump Strauss 
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Hauer & Feld LLP, as counsel, Kirkland & Ellis LLP, as counsel solely to Ad Hoc Group 
member Clearlake Capital Group, one local counsel for the Chapter 11 Cases selected by 
the Ad Hoc Group, and Centerview Partners LLC, as financial advisor and investment 
banker, together with such other advisors, consultants and professionals retained by the Ad 
Hoc Group or members thereof from time to time as are reasonably necessary for the 
Restructuring, subject to the Company’s prior written consent, which consent shall not be 
unreasonably withheld, delayed or conditioned (collectively, the “Ad Hoc Group 
Advisors”), have committed to: (i) backstop and provide a senior secured superpriority 
debtor in possession term loan facility (the “DIP Facility”) on the terms set forth in the 
commitment letter and annexed term sheet attached as Exhibit D hereto (the “DIP 
Backstop Commitment Letter”); (ii) provide post-emergence debt financing in the form 
of a new term loan facility (the “Exit Term Loan Facility”) on the terms set forth in the 
commitment letter and annexed term sheet attached as Exhibit E hereto (the “Exit Term 
Loan Facility Commitment Letter”); and (iii) backstop and provide post-emergence 
equity financing through an equity rights offering on the terms set forth in the backstop 
commitment agreement (the “ERO Backstop Agreement”) attached as Exhibit F hereto. 

E. In further support of the Chapter 11 Cases, certain Consenting Revolving 
Creditors and Consenting ABL Creditors that are represented by Cahill Gordon & Reindel 
LLP have agreed to the treatment of the First-Out Revolving Loans and ABL Revolving 
Loans, and to provide the Exit RCF Facility and Exit ABL Facility, in each case, on a several 
basis no greater than its proportional share under the existing facilities and as set forth in 
the two term sheets attached hereto as Exhibit G-1 and G-2 (the “Exit ABL Term Sheet” 
and the “Exit RCF Term Sheet,” respectively). 

Now, therefore, in consideration of the foregoing and the covenants and agreements 
set forth in this Agreement, and for other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, each Party agrees severally as follows: 

AGREEMENT 

Section 1. Form of Restructuring 

1.1 The principal terms of the Restructuring Transactions are set forth in the Plan 
and will be implemented through the Chapter 11 Cases consistent with this Agreement, 
including the Plan, the other exhibits and annexes attached hereto and thereto, and the other 
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Definitive Documents. The “Plan Effective Date” is the date upon which all conditions to 
the effectiveness of the Plan have been satisfied or waived in accordance with the Plan and 
on which the Restructuring is consummated. 

Section 2. Effectiveness  

2.1 This Agreement shall become effective and binding on each of the Parties on 
the date on which all of the following conditions have been satisfied (such date, 
the “Agreement Effective Date”): 

a. each of the Company Entities shall have executed and delivered 
counterpart signature pages to this Agreement to counsel to the Ad Hoc 
Group;  
b. the following shall have executed and delivered counterpart signature 
pages to this Agreement to counsel to the Company:  

i. holders of at least 50.01% of the aggregate outstanding 
principal amount of the First-Out Term Loans; 

ii. holders of at least 50.01% of the aggregate outstanding 
principal amount of the First-Out Revolving Loans; 

iii. holders of at least 50.01% of the aggregate outstanding 
principal amount of the ABL Revolving Loans; 

iv. holders of at least 66.67% of the aggregate outstanding 
principal amount of the Second-Out Term Loans; and  

v. the Consenting Sponsor; 
c. counsel to the Company Entities shall have given notice in accordance 
with Section 10.13 (by email or otherwise) to counsel to the Ad Hoc Group 
(by email or otherwise) that the other conditions to the Agreement Effective 
Date set forth in this Section 2 have occurred; 
d. the Company Entities shall have executed the engagement letters of 
the Ad Hoc Group Advisors; 
e. the DIP Backstop Commitment Letter shall have been executed by the 
parties thereto and shall be in full force and effect;  
f. the Exit Term Loan Facility Commitment Letter shall have been 
executed by the parties thereto and shall be in full force and effect; and 
g. the ERO Backstop Agreement shall have been executed by the parties 
thereto and shall be in full force and effect. 

2.2 The Agreement shall be effective, with respect to each Party, from the 
Agreement Effective Date (or, in the case of a Party that becomes a Party as a result of a 
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Joinder, the date of that Joinder) until validly terminated with respect to such Party pursuant 
to the terms of this Agreement (such period, the “Effective Period”). 

Section 3. Definitive Documents 

3.1 “Definitive Documents” shall mean (i) the Plan (and any and all exhibits, 
annexes, schedules, or supplements thereto), (ii) the restructuring steps memorandum filed 
in connection with the Plan (the “Restructuring Steps Memorandum”), (iii) the credit 
agreement for the DIP Facility and any other agreements, documents, and instruments 
delivered or entered into in connection therewith, including, without limitation, any 
guarantee agreements, pledge and collateral agreements, intercreditor agreements, other 
security documents, and the interim and final orders approving the DIP Facility, the 
proposed interim form of which is attached as Exhibit H (the “Interim DIP Order”) 
(collectively, the “DIP Facility Documents”), (iv) the Confirmation Order and the order 
approving the adequacy of the Disclosure Statement (the “DS Order”), which may be the 
Confirmation Order, if applicable, (v) the Disclosure Statement (as defined herein) (and any 
and all exhibits, annexes and schedules thereto), (vi) all documents, ballots, forms, notices, 
instructions, and other materials used in connection with the solicitation of votes on the Plan 
pursuant to sections 1125 and 1126 of the Bankruptcy Code, as approved by the DS Order, 
other than the Disclosure Statement, (vii) the New Organizational Documents, including the 
corporate governance term sheet attached to this Agreement as Exhibit I (the 
“Governance Term Sheet”), (viii) the ERO Documents, (ix) the definitive credit 
agreement and all related agreements, instruments and documents to implement, evidence 
or secure the Exit Term Loan Facility, as amended, restated, supplemented or otherwise 
modified from time to time; (x) the Exit RCF Facility Documents; (xi) the Exit ABL Facility 
Documents; (xii) the Exit ABL Term Sheet; (xiii) the Exit RCF Term Sheet; (xiv) any and 
all other deeds, agreements, filings, notifications, pleadings, orders, certificates, letters, 
instruments or other documents reasonably necessary to consummate and document the 
foregoing clauses (i) through (xiv), provided that any monthly or quarterly operating reports, 
retention applications, fee applications, fee statements, and any declarations in support 
thereof shall not constitute Definitive Documents. 

3.2 The Definitive Documents not executed or in a form attached to this Agreement 
as of the Execution Date remain subject to negotiation and completion. Upon completion, 
the Definitive Documents and every other document, deed, agreement, filing, notification, 
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letter, or instrument related to the Restructuring Transactions must contain terms, 
conditions, representations, warranties, and covenants materially consistent with the terms 
of this Agreement and the Plan, as they may be modified, amended or supplemented in 
accordance with the terms of Section 6.  Unless otherwise set forth herein, the Definitive 
Documents not executed or in a form attached to this Agreement as of the Execution Date 
shall be consistent with this Agreement in all material respects and must otherwise be in 
form and substance acceptable to each of the following:  

a. the Company Entities;   
b. Consenting Second-Out Creditors holding, as of the relevant date, at 
least 66.67% of the aggregate outstanding principal amount of the Second-
Out Term Loans held by all Consenting Second-Out Creditors as of such date 
(the “Required Consenting Second-Out Creditors”);  
c. the “Required DIP Lenders” (as defined in the DIP Facility 
Documents) solely with respect to the DIP Facility Documents; 
d. the “Required Commitment Parties” (as defined in the ERO Backstop 
Agreement);  
e. the “Required Lenders” (as defined in the Exit Term Loan Facility 
Commitment Letter), solely with respect to the Exit Term Loan Facility 
Documents; 
f. Consenting ABL Creditors holding, as of the relevant date, at least 
66.67% of the aggregate outstanding principal amount of the ABL Revolving 
Loans held by all Consenting ABL Creditors as of such date (the “Required 
Consenting ABL Creditors”), (i) solely with respect to the Exit ABL 
Facility Documents, and (ii) solely to the extent that such Definitive 
Document (or applicable portion thereof) adversely and materially affects 
the economic or legal rights/entitlements, obligations or releases proposed to 
be granted to, or received by, the Consenting ABL Creditors pursuant to this 
Agreement, it being understood that neither the Plan nor any other Definitive 
Document may modify the claim treatment to be provided to holders of ABL 
Facility Claims, including, without limitation, the adequate protection 
measures provided to holders of the ABL Facility Claims in the Interim DIP 
Order or the Final DIP Order, without the consent of the Required 
Consenting ABL Creditors;  
g. Consenting Revolving Creditors holding, as of the relevant date, at 
least 66.67% of the aggregate outstanding principal amount of the First-Out 
Revolving Loan Claims held by all Consenting Revolving Creditors as of 
such date (the “Required Consenting Revolving Creditors”), (i) solely 
with respect to the Exit RCF Facility Documents, and (ii) solely to the extent 
that such Definitive Document (or applicable portion thereof) adversely and 
materially affects the economic or legal rights/entitlements, obligations or 
releases proposed to be granted to, or received by, the Consenting Revolving 
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Creditors pursuant to this Agreement, it being understood that neither the 
Plan nor any other Definitive Document may modify the claim treatment to 
be provided to holders of First-Out Revolving Loan Claims, including, 
without limitation, the adequate protection measures provided to holders of 
the First-Out Revolving Loan Claims in the Interim DIP Order or the Final 
DIP Order, without the consent of the Required Consenting Revolving 
Creditors;  
h. the Consenting Sponsor, solely with respect to the Plan, the 
Restructuring Steps Memorandum, and any other Definitive Documents that, 
in each case, in any way materially and adversely affects or alters the 
economic, tax, or legal rights/entitlements, obligations or releases proposed 
to be granted to, or received by, the Consenting Sponsor pursuant to this 
Agreement or to be provided pursuant to, the Restructuring Transactions; 

provided that the New Organizational Documents shall be (i) determined solely by, and be 
acceptable in form and substance to, the Required Consenting Second-Out Creditors, and 
(ii) reasonably acceptable to the Company Entities. 

Section 4. Milestones 

4.1 The Company shall meet each of the following milestones (each a “Milestone” 
and, collectively, the “Milestones”), unless otherwise expressly waived or amended in 
writing among the Company Entities and the Required Consenting Second-Out Creditors 
(in each case, with email from counsel to the Company and counsel to the Ad Hoc Group, 
respectively, being sufficient to evidence such agreement):  

a. no later than two (2) days after the Agreement Effective Date, the 
Company Entities shall distribute the Plan and its accompanying disclosure 
statement (the “Disclosure Statement”) to all holders of claims and interests 
entitled to vote thereon, and commence solicitation pursuant to Bankruptcy 
Code section 1126 (“Solicitation”) and shall not, without the prior written 
consent of the Required Consenting Second-Out Creditors, withdraw or 
modify the Solicitation prior to 11:59 p.m. (prevailing Eastern Time) on 
December 28, 2025 (the “Expiration Date”); 
b. no later than December 29, 2025, the Company Entities shall 
commence the Chapter 11 Cases and file the Plan, Disclosure Statement and 
voting declaration with the Bankruptcy Court (the date of such filing, the 
“Petition Date”); 
c. no later than three (3) days after the Petition Date, the Bankruptcy 
Court shall have entered the interim order approving the DIP Facility 
(the “Interim DIP Order”); 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 73 of 405



 
 

10 
 

d. no later than thirty-five (35) days after the Petition Date, the 
Bankruptcy Court shall have entered the final order approving the DIP 
Facility (the “Final DIP Order”); 
e. no later than sixty (60) days after the Petition Date, the Bankruptcy 
Court shall have entered the final order approving the ERO Backstop 
Agreement, the Disclosure Statement and confirming the Plan (the 
“Confirmation Order”); and 
f. the Plan Effective Date shall have occurred no later than seventy-five 
(75) days after the Petition Date. 

Section 5. Restructuring and Related Support 

5.1 The Company Entities’ Affirmative Commitments. Subject to Section 5.3, 
during the Effective Period, each of the Company Entities agrees to perform or comply, as 
applicable, with the following obligations: 

a. support and take all steps reasonably necessary and desirable to 
consummate the Restructuring Transactions in accordance with the 
Definitive Documents and the terms and conditions of this Agreement; 
b. to the extent any legal, financial or structural impediment arises that 
would prevent, hinder, or delay the consummation of the Restructuring 
Transactions contemplated by this Agreement, cooperate in good faith with 
the Consenting Stakeholders and take all steps reasonably necessary and 
desirable to address any such impediment; 
c. use commercially reasonable efforts to seek and obtain additional 
support for the Restructuring Transactions from the Company’s other 
stakeholders and cooperate with the Consenting Stakeholders in respect 
thereto;  
d. negotiate in good faith and use commercially reasonable efforts to 
execute and deliver the Definitive Documents and any other required 
agreements to effectuate and consummate the Restructuring Transactions as 
contemplated by this Agreement; 
e. to the extent reasonably practicable, provide draft copies of all 
Definitive Documents and any material motions or pleadings to (i) the Ad 
Hoc Group Advisors and (ii) with respect to the Definitive Documents that 
must be in form and substance acceptable to Required Consenting ABL 
Creditors or Required Consenting Revolving Creditors pursuant to Section 
3.2(g) of this Agreement, the counsel and the financial advisor to both the 
ABL Agent and the First-Out/Second-Out Agent (hereinafter, the 
“ABL/RCF Advisors”), in each case three (3) Business Days prior to the 
date when the Company Entities intend to file such documents (to the extent 
reasonably practicable), and, without limiting any approval rights set forth 
herein, consult in good faith with the Ad Hoc Group Advisors and, as 
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applicable, the ABL/RCF Advisors regarding the form and substance of any 
such proposed filing; 
f. maintain each Company Entity’s good standing under the laws of the 
state or other jurisdiction in which such Company Entity is incorporated or 
organized except to the extent that any failure to maintain such Company 
Entity’s good standing arises solely from the filing of the Chapter 11 Cases; 
g. except as otherwise set forth in this Agreement, operate its business 
and operations in the ordinary course in a manner that is consistent with its 
past practices and this Agreement but taking into consideration the 
contemplated Restructuring and Chapter 11 Cases, and use commercially 
reasonable efforts to preserve intact each Company Entity’s business 
organization and relationships with third parties (including, without 
limitation, suppliers, customers, and governmental and regulatory authorities 
and employees) consistent with this Agreement and the Restructuring 
Transactions, and use commercially reasonable efforts to timely consult with 
and provide prior notice and updates to, the Ad Hoc Group Advisors with 
respect to any material operational development in connection with any 
Company Entity, including, without limitation, businesses, operations 
(including, without limitation, material changes to the cash management 
system, employee benefit programs, and insurance and surety programs), 
material expenditures, relationships with material third parties (including, 
without limitation, co-owners, vendors, lessors, and customers), and material 
changes in the composition of the management team of the Company Entities 
or their direct reports; 
h. pay and reimburse in full, in cash, in immediately available funds after 
the Petition Date, subject to authorization by the Bankruptcy Court and any 
applicable orders of the Bankruptcy Court, including the Interim DIP Order 
and Final DIP Order, all reasonable and documented fees and expenses 
accrued by the Ad Hoc Group Advisors, Consenting Sponsor Advisors2 and 
the ABL/RCF Advisors, in each case solely to the extent payable pursuant 
to the expense reimbursement provisions of the ABL Facility Credit 
Agreement, the First-Out/Second-Out Credit Agreement and/or the 
applicable fee, engagement, indemnity or reimbursement agreements with 
the Company (the “Fee Agreements,”3 and such fees and expenses, the 
“Restructuring Expenses”), incurred prior to (to the extent not previously 
paid), on, and after the Petition Date, but in any event no later than five (5) 
Business Days after the later of (x) the date such amounts are due pursuant 
to the Fee Agreements or (y) Bankruptcy Court authority allowing the 
Debtors to make such payment; and (ii) on the Plan Effective Date, all 

 
2  “Consenting Sponsor Advisors” means (a) Latham & Watkins LLP, as counsel to the Consenting 

Sponsor and (b) any local counsel. 
3  For the avoidance of doubt, any modification to a Fee Agreement with an ABL/RCF Advisor previously 

agreed to by the Company as part of a forbearance agreement among the Company and the ABL/RCF 
Lenders shall remain in effect. 
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Restructuring Expenses incurred and outstanding in connection with the 
Restructuring Transactions (including any fees and expenses estimated to be 
incurred through the Plan Effective Date) to the extent invoiced to the 
Company no later than three (3) Business Days before the Plan Effective 
Date; provided that any reasonable and documented fees of the Consenting 
Sponsor Advisors reimbursable by the Company Entities under this 
Agreement or otherwise in connection with the Chapter 11 Cases shall not 
exceed $500,000 in the aggregate; 
i. provide, and direct their employees, officers, advisors, and other 
representatives to provide, (A) to the Ad Hoc Group and the Ad Hoc Group 
Advisors, (i) reasonable access to the Company Entities’ books and records 
during normal business hours on reasonable advance notice to the Company 
Entities’ representatives and without disruption to the operation of the 
Company Entities’ business; (ii) reasonable access to the management and 
advisors of the Company Entities on reasonable advance notice to such 
persons and without disruption to the operation of the Company’s business; 
(iii) access to all information in possession of, or reasonably obtainable by, 
the Company Entities and their advisors with respect to the Company 
Entities’ tax position, tax attributes, tax returns and reports and any 
additional information requested by the Ad Hoc Group reasonably necessary 
to analyze the Company Entities’ tax position and the tax impact of the 
Restructuring in connection herewith, and (iv) such other information 
regarding the Company Entities as is reasonably requested by the Ad Hoc 
Group, in each case, necessary to consummate the Restructuring, and 
reasonably available using commercially reasonable efforts and (B) to the 
ABL Lenders, the First-Out Revolving Lenders (together with the ABL 
Lenders, the “ABL/RCF Lenders”) and the ABL/RCF Advisors, if 
reasonably requested, reasonable information regarding the Company 
Entities to the extent necessary for the ABL/RCF Lenders to consummate 
the Restructuring and reasonably available using commercially reasonable 
efforts; provided that, notwithstanding anything to the contrary contained 
herein, the Company Entities shall not be required under any circumstances 
to disclose information subject to attorney-client privilege, attorney work 
product, common‑interest protections, or other applicable privilege or 
immunities. Any inadvertent production of privileged or protected material 
shall not constitute a waiver of any privilege, protection, or immunity, and 
the Parties shall cooperate in good faith to promptly return, sequester, or 
destroy such material and all copies thereof;   
j. as soon as reasonably practicable, but not later than one (1) Business 
Day after becoming aware of any of the following events (and to the extent 
permissible under any applicable agreements, in each case subject to 
appropriate agreements regarding use and confidentiality among the 
Company, the Ad Hoc Group Advisors, and/or members of the Ad Hoc 
Group), the Company Entities shall: (i) inform the Ad Hoc Group Advisors 
and the ABL/RCF Advisors of a Company Entity’s receipt of any proposal 
or expression of interest with respect to any Non-RSA Restructuring 
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Proposal (as defined herein); (ii) provide the ABL/RCF Lenders and the Ad 
Hoc Group (subject to and to the extent permissible under any appropriate 
agreement on use and confidentiality) as well as the ABL/RCF Advisors and 
the Ad Hoc Group Advisors with a true and complete copy of any Non-RSA 
Restructuring Proposal, provided that the Company shall only enter into any 
such confidentiality agreements after using reasonable efforts to obtain 
confidentiality and use provisions that permit sharing of any Non-RSA 
Restructuring Proposal with the ABL/RCF Advisors and the Ad Hoc Group 
and the Ad Hoc Group Advisors; (iii) promptly provide any diligence or 
access to the Company Entities’ advisors and management reasonably 
requested by the Ad Hoc Group Advisors and the ABL/RCF Advisors (as to 
the ABL/RCF Advisors, generally consistent with the diligence standard set 
forth in Section 5.1(i)(B)) with respect to the Non-RSA Restructuring 
Proposal; (iv) inform the Ad Hoc Group Advisors and the ABL/RCF 
Advisors of receipt of any written notice from any third party alleging that 
the consent of such party is required to avoid materially impeding or delaying 
consummation of the Restructuring Transactions; (v) inform the Ad Hoc 
Group Advisors and the ABL/RCF Advisors of receipt of any written notice 
from any governmental or regulatory body regarding any approval necessary 
to consummate the Restructuring Transactions to the extent such notice is 
reasonably expected to materially impede or delay consummation of the 
Restructuring Transactions; (vi) inform the Ad Hoc Group Advisors and the 
ABL/RCF Advisors of any matter or circumstance which a Company Entity 
knows or believes is reasonably likely to be a material impediment to the 
implementation or consummation of the Restructuring Transactions; 
(vii) inform the Ad Hoc Group Advisors and the ABL/RCF Advisors of any 
notice of any commencement of any proceeding (including any bankruptcy 
proceeding) commenced, or, to the actual knowledge of a Company Entity, 
threatened against a Company Entity, relating to or involving or otherwise 
reasonably expected to affect in a material respect the Restructuring 
Transactions; (viii) inform the Ad Hoc Group Advisors and the ABL/RCF 
Advisors of a material breach of this Agreement by a Company Entity; and 
(ix) inform the Ad Hoc Group Advisors and the ABL/RCF Advisors of any 
representation or statement made or deemed to be made by the Company 
Entities under this Agreement which is or proves to have been incorrect or 
misleading in any material respect when made or deemed to be made; 
k. timely file a formal objection to any motion filed with the Bankruptcy 
Court by a third party seeking the entry of an order: (i) directing the 
appointment of a trustee or examiner (with expanded powers beyond those 
set forth in Bankruptcy Code sections 1106(a)(3) and (4)); (ii) converting the 
Chapter 11 Cases to cases under chapter 7 of the Bankruptcy Code; or 
(iii) dismissing the Chapter 11 Cases; 
l. execute, as reasonably requested by the Ad Hoc Group, any fee letters 
with advisors, firms, and business and other consultants in connection with 
the Restructuring Transactions, upon request, and cooperate in good faith 
with such advisors, firms, and consultants with respect to any documentation 
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or information requests they may reasonably request to facilitate their advice 
and/or services; provided that the foregoing must be reasonably acceptable 
to the Ad Hoc Group; 
m. timely file a formal objection to any motion filed with the Bankruptcy 
Court by a third party seeking the entry of an order modifying or terminating 
the Company Entities’ exclusive right to file and/or solicit acceptances of a 
plan of reorganization, as applicable; 
n. cooperate in good faith to structure the Restructuring Transactions in 
a tax-efficient manner for the Debtors and the Consenting Stakeholders, 
including to permit the Consenting Sponsor or its Affiliates to claim a loss 
for U.S. federal income tax purposes with respect to the stock of TopCo 
pursuant to the Restructuring Transactions; 
o. use commercially reasonable efforts to (i) cooperate with the 
Consenting Stakeholders to obtain Bankruptcy Court approval of the 
Definitive Documents, as applicable, and (ii) pursue the Restructuring and 
support and take all steps reasonably necessary or desirable to support and 
consummate the Restructuring Transactions in accordance with this 
Agreement (including the Milestones), including by negotiating the 
Definitive Documents in good faith and executing and delivering any 
applicable Definitive Documents as and when required; and 
p. use commercially reasonable efforts to take all steps reasonably 
necessary or desirable to obtain any and all required regulatory and/or third-
party approvals necessary for the consummation of the Restructuring 
Transactions, including (i) promptly commencing any required 
governmental or regulatory approval processes and (ii) providing regular 
reasonable progress reports with respect to required governmental or 
regulatory approval processes (including copies of any material 
communications from or material requests for information or additional 
approvals, filings with or notices to such governmental or regulatory 
authority). 

5.2 The Company Entities’ Negative Commitments. Subject to Section 5.3, 
during the Effective Period, each of the Company Entities agrees it shall not, directly or 
indirectly: 

a. take any action, or encourage any other Person to take any action, 
directly or indirectly, that would reasonably be expected to breach or be 
inconsistent with this Agreement; 
b. delay, object to, impede, or take any other action that is inconsistent 
with, or is intended or likely to interfere in a material way with, acceptance, 
implementation or consummation of the Restructuring, including any action 
not expressly contemplated hereby that would be reasonably likely to delay, 
impede or interfere with timely receipt of any required regulatory approvals 
of the Restructuring; 
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c. engage in any merger, consolidation, disposition, acquisition, 
investment, dividend, incurrence of indebtedness, or other similar 
transaction outside the ordinary course of business; provided, however, that 
dispositions of property not otherwise permitted may be consummated 
without consent if permitted under, and in accordance with, the DIP Facility 
Documents; 
d. file any motion for any sale transaction or other disposition of any 
assets outside of the ordinary course, or bidding procedures with respect to 
the foregoing; provided that no motion, order, or bidding procedures shall be 
required with respect to dispositions permitted as ordinary‑course or 
“no‑longer‑useful” dispositions, or dispositions permitted under, and in 
accordance with, the DIP Facility Documents; provided further that 
dispositions not qualifying under Section 5.2(c) remain subject to this 
Section 5.2(d);  
e. enter into any material contract or agreement, or amend, waive, or 
terminate any such agreement, outside the ordinary course of business; 
f. enter into or amend any employee benefit, deferred compensation, 
incentive, retention, bonus, transition services, or other compensatory 
arrangements, policies, programs, practices, plans (including key employee 
incentive programs, key employee retention plans, or plans of similar 
nature), or agreements, including offer letters, employment agreements, 
consulting agreements, severance agreements, or change in control 
agreements with respect to the Company Entities’ executive officers or other 
insiders or file a motion or seek other approval with respect to any of the 
foregoing; 
g. reject any material agreement, contract, or lease pursuant to 
Bankruptcy Code section 365 absent the consent of the Required Consenting 
Second-Out Creditors; 
h. seek to modify the Definitive Documents, in whole or part, in a 
manner that is not consistent with this Agreement in all material respects; 
i. file or seek authority to file any motion, pleading, or Definitive 
Documents with the Bankruptcy Court or any other court (including any 
modification or amendment thereof) that, in whole or in part, is not 
materially consistent with this Agreement; or 
j. announce publicly or announce to any of the Consenting Stakeholders 
its intention not to support any of the Restructuring Transactions. 

5.3 Fiduciary Duties and Non-RSA Restructuring Proposals. 

a. Unless otherwise consented to by the Required Consenting Second-
Out Creditors, the Company Entities shall not, and the Company Entities 
shall instruct, direct and use reasonable commercial efforts to cause any 
person acting on the Company Entities’ behalf not to, directly or indirectly, 
initiate or solicit any negotiations in connection with any proposal or offer 
with respect to a sale, disposition, new-money investment, restructuring, 
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reorganization, merger, amalgamation, acquisition, consolidation, 
dissolution, debt investment, equity investment, financing, joint venture, 
partnership, liquidation, tender offer, recapitalization, plan of reorganization, 
share exchange, business combination, or similar transaction materially 
impacting the Company Entities or a material portion of their debt, whether 
oral or written, that in each case is an alternative to, or is materially 
inconsistent with, any material component of the Restructuring (a “Non-
RSA Restructuring Proposal”); provided, however, that the Company 
Entities shall not be prohibited from initiating or soliciting any discussions 
or negotiations with holders or providers of Company debt (or their 
representatives) solely regarding such holders’ (or their representatives’) 
entry into this Agreement, including discussions or negotiations regarding 
amendments to this Agreement in connection therewith (provided that, for 
the avoidance of doubt, any such amendments shall be subject to Section 6 
hereof). 
b. Notwithstanding anything to the contrary in this Agreement, nothing 
in this Agreement shall require a Company Entity or board of directors, 
board of managers, manager, general partner, investment committee, special 
committee, or a similar governing body (a “Governing Body”) of a 
Company Entity to take or refrain from taking any action with respect to the 
Restructuring (including terminating this Agreement under Section 9) to the 
extent that the Governing Body of such Company Entity determines in good 
faith, after consultation with counsel, which may be internal counsel, that 
taking or refraining from taking such action, as applicable, would be 
inconsistent with its or their fiduciary obligations under applicable law 
(“Fiduciary Action”); provided that the Company Entities shall notify the 
Required Consenting Second-Out Creditors in writing promptly in the event 
of any such determination (and, in any event, no later than three (3) Business 
Days following such determination and at least three (3) Business Days prior 
to the time such Company Entity intends to take or refrain from taking such 
action), in which case the Required Consenting Second-Out Creditors will 
have a termination right pursuant to Section 9.1(i) of this Agreement. 
c. Notwithstanding anything to the contrary in this Agreement, on or 
before the date that is five (5) Business Days after the commencement of 
Solicitation, the Company Entities may (i) offer to each holder of Amended 
Term Loans the opportunity to participate as a “Backstop Commitment 
Party” (as that term is used in the DIP Backstop Commitment Letter) on the 
same terms and conditions as the existing Backstop Commitment Parties 
thereunder, (ii) offer to each holder of Second-Out Term Loans and 
Amended Term Loans the opportunity to participate as a “Commitment 
Party” (as that term is used in the ERO Backstop Agreement) on the same 
terms and conditions as the existing Commitment Parties thereunder,  and 
(iii) offer to each holder of Second-Out Term Loans the opportunity to 
participate as an “Exit Commitment Party” (as that term is used in the Exit 
Term Loan Facility Commitment Letter) on the same terms and conditions 
as the existing Exit Commitment Parties thereunder (and, in each case, the 
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DIP Backstop Commitment Letter, the ERO Backstop Agreement, and the 
Exit Term Loan Facility Commitment Letter shall be amended as necessary 
to permit such participation), in each case (I) on a pro rata basis (based on 
such holder’s holdings of the applicable Company Claims) and (II) subject 
to such holder’s execution and delivery of a Joinder to this Agreement (or 
otherwise becoming a party to this Agreement) with respect to all of its 
Company Claims and Company Interests against the Company Entities and 
joinders to the DIP Backstop Commitment Letter, the ERO Backstop 
Agreement, and/or the Exit Term Loan Facility Commitment Letter, as 
applicable; provided that (A) no such participation, joinder or assignment, 
and no related amendment to the DIP Backstop Commitment Letter, the ERO 
Backstop Agreement, or the Exit Term Loan Facility Commitment Letter, as 
applicable, shall (1) adversely and disproportionately affect (as compared to 
the participating party) the fees, premiums, reimbursement rights, voting, 
consent or other economic or governance rights of any existing party thereto, 
it being understood that uniform pro rata reductions to commitments, fees, 
premiums and related economics across all existing parties shall not be 
deemed adverse or disproportionate, and (2) require any increase to the 
aggregate commitments of any existing party to the DIP Backstop 
Commitment Letter, the ERO Backstop Agreement, or the Exit Term Loan 
Facility Commitment Letter unless mutually agreed by such affected party; 
provided further that (B) any reallocation of commitments, fees, premiums 
or other economics necessary to effectuate any such joinder, assignment or 
participation shall be made on a strictly pro rata basis among all existing 
parties to the applicable agreement (and shall not be considered a breach of 
the foregoing clause). For the avoidance of doubt, such participation on the 
terms set forth above shall not require the consent of any other Party hereto 
other than the Company Entities, and the Company Entities’ actions in 
connection with such offer or participation shall not be deemed a breach of, 
or inconsistent with, any provision of this Agreement, including Section 5.3 
or any restriction on Non-RSA Restructuring Proposals. 
d. Notwithstanding anything to the contrary herein, if during the 
Effective Period, any Company Entity receives a Non-RSA Restructuring 
Proposal from any entity not solicited by any Company Entity or any person 
acting on any Company Entity’s behalf in violation of Section 5.3(a), with 
respect to which the Governing Body of such Company Entity determines, 
in good faith after consultation with counsel, which may be internal counsel, 
that the failure of the Governing Body to consider such Non-RSA 
Restructuring Proposal would be inconsistent with the Governing Body’s 
fiduciary duties under applicable law, each Company Entity and its 
respective directors, managers, officers, employees, investment bankers, 
attorneys, accountants, consultants, and other advisors or representatives 
(including any Governing Body members) shall have the right to: 
(1) consider, respond to, facilitate, and negotiate such Non-RSA 
Restructuring Proposal; (2) provide access to non-public information 
concerning any Company Entity to any entity proposing such Non-RSA 
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Restructuring Proposal and enter into any confidentiality agreement with 
such entity in connection therewith; (3) maintain or continue discussions or 
negotiations with respect to such Non-RSA Restructuring Proposal; and 
(4) otherwise cooperate with, assist, or participate in any inquiries, 
proposals, discussions, or negotiations of such Non-RSA Restructuring 
Proposal. 
e. Nothing in this Agreement shall: (1) impair or waive the rights of any 
Company Entity to assert or raise any argument or objection permitted under 
this Agreement in connection with the implementation of the Restructuring; 
(2) affect the ability of any Company Entity to consult with any Consenting 
Creditor or any other party in interest, including any other holder of a Claim; 
or (3) prevent any Company Entity from enforcing this Agreement or 
contesting whether any matter, fact, or thing is a breach of, or is inconsistent 
with, this Agreement. 
f. Nothing in this Agreement shall create or impose any new or 
additional fiduciary obligations upon any Company Entity or any member, 
partner, manager, managing member, officer, director, employee, advisor, 
principal, attorney, professional, accountant, investment banker, consultant, 
agent or other representative of the same or their respective affiliated entities, 
in such Company Entities’ capacities as such. 

5.4 Consenting Stakeholder Obligations.  

a. During the Effective Period, each Consenting Stakeholder agrees, 
severally and not jointly, in respect of all of its Company Claims and 
Company Interests (as defined herein), to perform and comply, as applicable, 
with the following obligations: 

i. support the Restructuring Transactions and vote all “Claims” 
(as defined in Bankruptcy Code section 101) against the 
Company (“Company Claims”) and “Equity Securities” (as 
defined in Bankruptcy Code section 101) in the Company 
(“Company Interests”) owned, held, or otherwise controlled 
by such Consenting Stakeholder in accordance with the terms 
and subject to the conditions of this Agreement by exercising 
any powers or rights available to it (including in any 
shareholders’ or creditors’ meeting or in any process requiring 
voting or approval to which it is legally entitled to participate), 
in each case, in favor of any matter requiring governmental, 
regulatory, or third‑party consent or approval to the extent 
necessary to implement the Restructuring Transactions; and to 
take any action necessary or reasonably requested by the 
Company Entities to obtain such governmental, regulatory, or 
third‑party consents or approvals in furtherance of the 
Restructuring Transactions so as to effectuate and implement 
the Restructuring Transactions; 
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ii. validly and timely deliver, and not withdraw, the consents, 
proxies, signature pages, tenders, ballots, or other means of 
voting or participation in the Restructuring Transactions 
(including directing its nominee or custodian, if applicable, on 
behalf of itself and the accounts, funds, or Affiliates for which 
it is acting as investment advisor, sub‑advisor, or manager to 
validly and timely deliver and not withdraw) with respect to all 
of the Company Claims/Company Interests owned by or held 
by such Consenting Stakeholder; and, subject to timely receipt 
of the Disclosure Statement and any other solicitation materials 
with respect to the Plan, vote its Company Claims/Company 
Interests to accept the Plan by delivering a duly executed and 
completed ballot accepting the Plan on a timely basis during the 
solicitation of votes on the Plan and, as applicable, make 
applicable release elections consistent with the Plan and the 
solicitation materials;  

iii. use commercially reasonable efforts to cooperate with and 
assist the Company Entities in obtaining additional support for 
the Restructuring Transactions from the Company Entities’ 
other stakeholders; and provide information and support 
reasonably requested by the Company Entities in furtherance of 
the Restructuring Transactions;  

iv. negotiate in good faith and execute and implement the 
Definitive Documents and any other necessary agreements that 
are consistent with this Agreement to which it is required to be 
a party;  

v. cooperate in good faith to structure the Restructuring 
Transactions in a tax efficient manner for the Debtors and the 
Consenting Sponsor, including to permit the Consenting 
Sponsor or its Affiliates to claim a loss for U.S. federal income 
tax purposes with respect to the stock of TopCo pursuant to the 
Restructuring Transactions; and 

vi. subject to Section 5.6, to the extent any legal, financial, or 
structural impediment arises that would prevent, hinder, or 
delay the consummation of the Restructuring Transactions 
contemplated by this Agreement, cooperate in good faith with 
the Company and the other Consenting Stakeholders and take 
all steps reasonably necessary to address any such impediment. 

b. In connection with consummation of the Restructuring Transactions 
or consummation of any alternative plan, a sale of all or a majority of the 
Company Entities’ assets under Bankruptcy Code section 363 or any other 
restructuring of the Debtors, in each case, (i) (x) if such transaction results 
in the Holders of the Second-Out Term Loans (taken as a whole) having 
ownership, directly or indirectly, of all or a majority of the Company 
Entities’ assets or (y) in the case of a sale of all or a majority of the Company 
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Entities’ assets, solely if the Holders of Second-Out Term Loans actively 
participated in such sale by submitting a bid for such assets but were not 
chosen as the successful bidder (any such transaction, a “Specified 
Alternative Transaction”) and (ii) the Company Entities and the Consenting 
Sponsor cooperate in good faith to effectuate such transaction, including by 
timely and promptly complying with all obligations or similar obligations as 
set forth in Section 5 of this Agreement (as applicable), whether or not this 
Agreement remains in effect (the “Specified Support Obligations”), then the 
Consenting Second-Out Creditors shall (x) support the payment of an 
amount equal to the PECF USS Holding Corporation’s Equity Owner 
Consideration (as defined in the Plan) to the entity designated in writing by 
the Consenting Sponsor and (y) not file, support or vote to approve any 
Specified Alternative Transaction that does not provide for such payment 
(subject in all cases to the Company Entities’ and the Consenting Sponsor’s 
fulfillment of the Specified Support Obligations).  The agreements and 
obligations of the Company Entities, the Consenting Sponsor and the 
Consenting Second-Out Creditors in this Section 5.4(b) shall survive 
termination of this Agreement and shall continue in full force and effect for 
the benefit of such Parties.  
c. Notwithstanding any of the foregoing, other than as expressly set forth 
in this Agreement or any other Definitive Document, nothing in this Section 
5.4 shall require any Consenting Stakeholder to incur any expenses, 
liabilities, or other obligations, or to agree to any commitments, 
undertakings, concessions, indemnities, or other arrangements that could 
result in expenses, liabilities, or other obligations (except with respect to 
costs and expenses that a Company Entity has agreed to reimburse on terms 
satisfactory to the applicable Consenting Stakeholder), or provide any 
information that it determines, in its reasonable discretion, to be 
commercially sensitive or confidential or result in the disclosure of 
personally identifiable information.   
d. During the Effective Period, each Consenting Stakeholder agrees, 
severally and not jointly, in respect of all of its Company Claims and 
Company Interests, that it shall not directly or indirectly: 

i. object to, delay, impede, or take any other action to interfere 
with, delay, or impede the acceptance, implementation, or 
consummation of the Restructuring Transactions (including as 
applicable, through instructions, directions, notices, or orders 
to the applicable agent or trustee); provided that, solely during 
the Effective Period, the Consenting Stakeholders (along with 
their respective successors) agree that this Agreement 
constitutes a direction to their respective agents to refrain from 
taking any action against the Company Entities that is 
inconsistent in any material respect with their obligations under 
this Agreement; 
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ii. execute or file any motion, pleading, or other document with 
the Bankruptcy Court or any other court (including any 
modifications or amendments thereof) that, in whole or in part, 
is not materially consistent with this Agreement or the 
Definitive Documents; 

iii. initiate, or have initiated on its behalf, any litigation or 
proceeding of any kind with respect to the Chapter 11 Cases, 
this Agreement, or the other Restructuring Transactions 
contemplated herein against the Company Entities or the other 
Parties other than to enforce this Agreement or any Definitive 
Document or as otherwise permitted under this Agreement;  

iv. exercise, or direct any other Person to exercise, any right or 
remedy for the enforcement, collection, or recovery of any 
Company Claims/Company Interests other than in accordance 
with this Agreement and the Definitive Documents; and shall 
forbear, during the Effective Period, from exercising, directly 
or indirectly, rights or remedies or from asserting or bringing 
any claims under or with respect to any applicable debt 
instruments against the Company Entities or any guarantor 
thereof or any of their respective assets, in each case in 
connection with any default or event of default arising from the 
Definitive Documents, Credit Agreements, or the Indentures, 
including any cross‑defaults or cross‑accelerations; provided 
that the Consenting Stakeholders agree that this Agreement 
constitutes a direction to their respective agents to refrain from 
exercising any remedy against the Company Entities or any of 
their assets during the Effective Period; 

v. object to, delay, impede, or take any other action to interfere 
with the Company Entities’ ownership and possession of their 
assets, wherever located, or interfere with the automatic stay 
arising under Bankruptcy Code section 362; 

vi. announce publicly its intention to not support the Restructuring 
Transactions;  

vii. take any action that is inconsistent in any material respect with 
the Restructuring Transactions; 

viii. seek or support the appointment of any chapter 11 trustee, 
examiner, or statutory committee in the Chapter 11 Cases, or 
serve on any statutory committee; or 

ix. object to, or otherwise seek to affect, reduce, and/or modify, the 
Company Entities’ payment of fees and expenses of PJT 
Partners LP, as investment banker to the Company Entities. 

5.5 Consenting Sponsor’s Obligations. During the Effective Period, the 
Consenting Sponsor agrees, in respect of all of its Company Claims and Company Interests 
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(including its interests in TopCo and Intermediate TopCo), to perform and comply, as 
applicable, with the following obligations: 

a. Subject to and upon the occurrence of the Plan Effective Date, waive 
all Claims (including, without limitation, any claims for payment of or 
reimbursement for taxes, any accrued and unpaid management fees, and any 
claims for contribution) against or from the Company Entities other than 
Claims related to any rights or defenses of the Consenting Sponsor arising 
under this Agreement; 
b. Promptly cooperate in good faith with the Ad Hoc Group with respect 
to the tax structuring of the Restructuring Transactions, which, unless 
otherwise agreed by the Company Entities and the Required Consenting 
Second-Out Creditors, shall include the Consenting Sponsor promptly taking 
all actions reasonably necessary or desirable to ensure that the “Consolidated 
Group” as defined under Section 26 CFR § 1.1502-1 of the U.S. Treasury 
Regulations (comprised of TopCo, Intermediate TopCo and the Company 
Entities (the “Consolidated Group”)) remains consolidated (and does not 
deconsolidate) upon consummation of the Restructuring Transactions; 
c. Not to (x) Transfer, in whole or in part, any portion of its right, title or 
interests in any of its Interests in any Company Entity, in each case, other 
than direct or indirect Transfers of interests in the Consenting Sponsor and 
other than if and as set forth in the Restructuring Steps Memorandum; 
(y) acquire any outstanding indebtedness of any Company Entity; or 
(z) claim any worthless stock deduction for U.S. federal income tax purposes 
with respect to any Company Entity for any tax year ending on or prior to 
the Plan Effective Date; in the case of each of (x), (y) and (z), to the extent 
that such Transfer, declaration, acquisition or claim of worthlessness or other 
transaction or event would materially impair or adversely affect any of the 
tax attributes of the Company Entities, including under section 108 or 382 of 
the Internal Revenue Code of 1986 (as amended); 
d. Subject to section 5.6, to the extent any legal, financial, or structural 
impediment arises that would prevent, hinder, or delay the consummation of 
the Restructuring Transactions contemplated by this Agreement, cooperate 
in good faith with the Company and the other Consenting Stakeholders and 
take all steps reasonably necessary to address any such impediment. 

5.6 Reservations of Rights. Notwithstanding anything contained in this 
Agreement, nothing in this Agreement shall:   

a. affect the ability of any Consenting Stakeholder to consult with any 
other Consenting Stakeholder, the Company Entities, or any other party in 
interest in the Chapter 11 Cases;  
b. impair or waive the rights of any Consenting Stakeholder to assert or 
raise any objection permitted under this Agreement in connection with the 
Restructuring Transactions;  
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c. prevent any Consenting Stakeholder from enforcing this Agreement 
or contesting whether any matter, fact, or thing is a breach of, or is 
inconsistent with, this Agreement;  
d. other than as expressly provided in the DIP Facility Documents, the 
Exit Term Loan Facility Documents, or the Exit RCF Facility Documents as 
applicable, and subject to the terms and conditions thereof, constitute a 
commitment to, or obligate any of the Consenting Creditors to, provide any 
new financing or credit support for or to any person; 
e. from and after a Termination (other than a Termination as a result of 
the occurrence of the Plan Effective Date), obligate a Consenting 
Stakeholder to deliver any vote in support of the Restructuring Transactions 
or prohibit a Consenting Stakeholder from withdrawing any such vote, in 
each case; provided that upon the withdrawal of any such vote after a 
Termination (other than a Termination as a result of the occurrence of the 
Plan Effective Date), such vote shall be deemed void ab initio and such 
Consenting Stakeholder shall have the opportunity to change its vote;  
f. prevent any Consenting Stakeholder from taking any action which is 
required by applicable law;  
g. require any Consenting Stakeholder to take any action which is 
prohibited by applicable Law or to waive or forego the benefit of any 
applicable legal professional privilege;  
h. other than as expressly set forth in this Agreement or any other 
Definitive Document to which it is a party, require any Consenting 
Stakeholder to incur any expenses, liabilities or other obligations, or agree 
to any commitments, undertakings, concessions, indemnities or other 
arrangements that could result in expenses, liabilities or other obligations 
incurred by such Consenting Stakeholder; 
i. pending consummation of the Restructuring Transactions, constitute 
a termination or release of any liens on, or security interests in, any of the 
assets or properties of the Company that secure the obligations under the 
First-Out/Second-Out Documents and/or the ABL Facility Documents; 
j. prevent any Consenting Stakeholder by reason of this Agreement or 
the Restructuring Transactions from making, seeking, or receiving any 
regulatory filings, notifications, consents, determinations, authorizations, 
permits, approvals, licenses, or the like (in each case of a regulatory nature); 
or  
k. prohibit any Consenting Stakeholder from taking any action that is not 
inconsistent with this Agreement. 

5.7 Transfer of Claims or Interests 

a. During the Effective Period, each Consenting Creditor may not sell, 
assign, pledge, transfer, grant a participation interest in, or otherwise dispose 
of, any of the Company Claims or Company Interests in whole or in part (any 
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such actions are collectively referred to herein as a “Transfer” and the 
Consenting Creditor making such Transfer is referred to herein as 
the “Transferor”) unless:   

i. The authorized transferee is either (A) a qualified institutional 
buyer as defined in Rule 144A of the Securities Act of 1933, as 
amended (the “Securities Act”), (B) a non-U.S. person in an 
offshore transaction as defined under Regulation S under the 
Securities Act, (C) an institutional accredited investor (as 
defined in Rule 501(a)(1), (2), (3) or (7) under the Securities 
Act), or (D) a Consenting Creditor; and 

ii. either (1) the transferee agrees in writing to be bound by the 
terms of this Agreement by executing and delivering to counsel 
to the Company a Joinder or (2) the transferee is a Consenting 
Creditor or an affiliate thereof that agrees to be bound by the 
terms of this Agreement by executing and delivering to the 
Company a Joinder and the transferee provides notice of such 
Transfer (including the amount and type of Company 
Claim/Interest transferred) to counsel to the Company (in 
which case such transferee becomes a “Permitted 
Transferee”, and such transfer becomes a “Permitted 
Transfer”). 

b. Upon completion of a Permitted Transfer, (i) the Transferor shall be 
deemed to relinquish its rights (and be released from its obligations) under 
this Agreement to the extent of such transferred Company Claims or 
Company Interests, and (ii) the Permitted Transferee shall be deemed to be 
a Consenting Creditor under this Agreement with respect to such transferred 
Company Claims or Company Interests. Any purported Transfer of any 
Company Claims or Company Interests in violation of this Section 5.7 is 
void ab initio. 
c. This Agreement shall in no way be construed to preclude the 
Consenting Stakeholders from acquiring additional Company Claims or 
Company Interests, which shall automatically and immediately be subject to 
this Agreement. Any Consenting Creditor or Consenting Sponsor that 
acquires additional Company Claims or Company Interests after executing 
this Agreement shall notify counsel to the Company of such acquisition 
within three (3) Business Days after the closing of such acquisition. 
d. Qualified Marketmakers 

i. Notwithstanding Section 5.7, a Qualified Marketmaker (as 
defined below) that acquires any Company Claims or Company 
Interests with the purpose and intent of acting as a Qualified 
Marketmaker for such Company Claims or Company Interests 
is not required to execute and deliver a Joinder in respect of 
such Company Claims or Company Interests if (a) such 
Qualified Marketmaker subsequently Transfers such Company 
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Claims or Company Interests (by purchase, sale, assignment, 
participation, or otherwise) within ten (10) Business Days of its 
acquisition to a transferee that is an entity that is not an affiliate, 
affiliated fund, or affiliated entity with a common investment 
advisor; (b) the transferee otherwise is a Permitted Transferee 
under this Section 5.7; and (c) the Transfer otherwise is a 
Permitted Transfer under this Section 5.7. To the extent that a 
Consenting Creditor is acting in its capacity as a Qualified 
Marketmaker, it may Transfer (by purchase, sale, assignment, 
participation, or otherwise) any right, title, or interests in 
Company Claims or Company Interests that the Qualified 
Marketmaker acquires from a holder of the Company Claims 
or Company Interests who is not a Consenting Creditor without 
the requirement that the transferee be a Permitted Transferee. 
For the avoidance of doubt, if a Qualified Marketmaker 
acquires any Company Claims or Company Interests from a 
Consenting Creditor and is unable to transfer such Company 
Claims or Company Interests within the ten (10) Business-Day 
period referred to above, the Qualified Marketmaker must 
execute and deliver a Joinder to counsel to the Company.  

ii. A “Qualified Marketmaker” is an entity that (A) holds itself 
out to the market as standing ready in the ordinary course of its 
business to purchase from customers and sell to customers 
Company Claims or Company Interests (including debt 
securities or other debt) or enter with customers into long and 
short positions in Company Claims or Company Interests 
(including debt securities or other debts), in its capacity as a 
dealer or market maker in such Company Claims or Company 
Interests, and (B) is, in fact, regularly in the business of making 
a market in claims against issuers or borrowers (including debt 
securities and other debt). 

iii. Notwithstanding anything to the contrary in this Section 5.7, 
the restrictions on Transfer set forth in this Section 5.7 shall not 
apply to the grant of any liens or encumbrances on any claims 
and interests in favor of a bank or broker-dealer holding 
custody of such claims and interests in the ordinary course of 
business and which lien or encumbrance is released upon the 
Transfer of such claims and interests. 

Section 6. Amendments and Modifications 

6.1 Except as otherwise provided in this Agreement, this Agreement may not be 
modified, amended or supplemented, and no condition or requirement of this Agreement 
may be waived, in any manner except in accordance with this Section 6.  This Agreement 
(including the exhibits hereto) may not be modified, amended or supplemented without the 
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prior written consent (including by email through counsel, with counsel to the Ad Hoc 
Group being sufficient to evidence written consent of the Required Consenting Second-Out 
Creditors) of (a) the Company Entities, (b) the Required Consenting Second-Out Creditors, 
(c) the Consenting Sponsor, and (d) the Required Consenting ABL Creditors and the 
Required Consenting Revolving Creditors (but only as to the Consenting Sponsor or the 
Required Consenting ABL Creditors and the Required Consenting Revolving Creditors to 
the extent such modification, amendment, supplement or waiver that materially affects the 
respective rights, benefits, treatment, and/or obligations of the Consenting Sponsor and the 
Required Consenting ABL Creditors and the Required Consenting Revolving Creditors 
under this Agreement); provided that if any proposed modification, amendment, 
supplement, or waiver has a material, disproportionate and adverse effect on the Company 
Claims or Company Interests held by a Consenting Stakeholder or the economic treatment 
under the Restructuring Transaction of such Company Claims or Company Interests as 
compared to the other holders of the same Company Claims or Company Interests, then the 
consent of each such affected Consenting Stakeholder shall also be required to effectuate 
such modification, amendment, waiver or supplement. Moreover, any amendment or 
modification to either Section 9.7 of this Agreement or the definition of “Outside Date” 
shall require the consent of each Consenting Stakeholder; provided, further, that if any 
proposed modification, amendment, supplement, or waiver in any way materially and 
adversely affects or alters the treatment of the Consenting Sponsor as contemplated by this 
Agreement or the Plan, including, without limitation, the release, exculpation, and 
indemnities to be provided to the Consenting Sponsor and its respective affiliates, 
subsidiaries, members, professionals, directors, and officers, then the prior written consent 
of the Consenting Sponsor shall also be required to effectuate such modification, 
amendment, waiver, or supplement. 

6.2 Any amendments to this Section 6, any voting or consent threshold (or any 
related definition), and the definitions of “Definitive Documents” shall require the prior 
written consent of each Consenting Stakeholder and the Company Entities. Any amendment 
to the definition of “Required Consenting Second-Out Creditors” shall require the prior 
written consent of each Consenting Second-Out Creditor. 

6.3 The waiver by any Party of a breach of any provision of this Agreement shall 
not operate or be construed as a further or continuing waiver of such breach or as a waiver 
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of any other or subsequent breach. No failure on the part of any Party to exercise, and no 
delay in exercising, any right, power, or remedy under this Agreement must operate as a 
waiver of any such right, power, or remedy or any provision of this Agreement, nor must 
any single or partial exercise of such right, power, or remedy by such Party preclude any 
other or further exercise of such right, power, or remedy or the exercise of any other right, 
power, or remedy. All remedies under this Agreement are cumulative and are not exclusive 
of any other remedies provided by law.  

6.4 Any proposed modification, amendment, waiver, or supplement that does not 
comply with this Section 6 is ineffective and void ab initio. 

Section 7. Further Assurances 

7.1 Further Assurances.  Subject to the other terms of this Agreement, the 
Parties agree to execute and deliver such other instruments and perform such acts, in 
addition to the matters herein specified, as may be reasonably appropriate or necessary, or 
as may be required, from time to time, to effectuate the Restructuring Transactions, as 
applicable. Notwithstanding the foregoing, nothing in this Section 7.1 shall be deemed to 
limit in any way the right of any Party to exercise any right or remedy provided for in this 
Agreement (including with respect to such Party’s approval rights). 

Section 8. Representations and Warranties 

8.1 Representations of the Consenting Stakeholders. Each Consenting 
Stakeholder, represents and warrants to the other Parties that the following statements are 
true, correct, and complete as of the date hereof (or, if such Consenting Stakeholder becomes 
a Party subsequent to the Agreement Effective Date, the date of its Joinder): 

a. Such Consenting Stakeholder is either the beneficial or record owner 
(including any unsettled trades to the extent such Consenting Stakeholder 
has, or will procure, authority to vote or consent in accordance with this 
Agreement) of, or the nominee, investment manager, advisor or subadvisor 
for one or more beneficial holders of, the aggregate principal amount of the 
Company Claims or Company Interests set forth below its name on the 
signature page to this Agreement or to such Party’s Joinder, as applicable, 
and has, with respect to the beneficial owners of such Company Claims or 
Company Interests, (i) full power and authority to vote on and consent to 
matters concerning such Company Claims or Company Interests as 
contemplated by this Agreement and the Definitive Documents, (ii) full 
power and authority to vote, approve changes to and Transfer all of its 
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Company Claims or Company Interests referable to it subject to and as 
contemplated by this Agreement and the Definitive Documents, and (iii) full 
power and authority to bind or act on the behalf of, such beneficial owners. 
b. Other than pursuant to this Agreement, its Company Claims or 
Company Interests (or the Company Claims or Interests applicable to it) are 
free and clear of any pledge, lien, security interest, charge, claim, equity, 
option, proxy, voting restriction, right of first refusal, or other limitation on 
disposition, transfer, or encumbrance of any kind, in each case that would 
materially and adversely affect in any way its performance of its obligations 
under this Agreement at the time such obligations are required to be 
performed. 
c. It is validly existing and in good standing under the laws of its 
jurisdiction of incorporation or organization, and has all requisite corporate, 
partnership, limited liability company, or similar authority to enter into this 
Agreement, carry out the transactions set forth herein, and perform its 
obligations set forth hereunder. The execution and delivery of this 
Agreement and the performance of such Consenting Stakeholder’s 
obligations hereunder have been duly authorized by all necessary corporate, 
limited liability company, partnership, or other similar action on its part. It 
has no actual knowledge of any event that, due to any fiduciary or similar 
duty to any other person or entity, would prevent it from taking any action 
required of it under this Agreement. The execution, delivery, and 
performance by such Consenting Stakeholder of this Agreement does not 
and will not violate any provision of law, rule, or regulation applicable to it. 

8.2 Mutual Representations, Warranties, and Covenants. Each of the Parties 
represents, warrants, and covenants to each other Party, as of the date hereof or the date 
such Party executes and delivers a Joinder, as applicable: 

a. it is validly existing and in good standing under the laws of the state 
of its organization, and this Agreement is a legal, valid, and binding 
obligation of such Party, enforceable against it in accordance with its terms, 
except as enforcement may be limited by bankruptcy, insolvency, 
reorganization, moratorium or applicable laws relating to or limiting 
creditors’ rights generally or by equitable principles relating to 
enforceability; 
b. the entry into and performance by it of, and the Restructuring 
Transactions contemplated by, this Agreement do not, and will not, conflict 
in any material respect with any law or regulation applicable to it (subject to 
obtaining any requisite regulatory approvals) or with any of its 
organizational documents;  
c. except as expressly provided in this Agreement, it has (or will have at 
the relevant time) all requisite corporate or other power and authority to enter 
into, execute, and deliver this Agreement and to effectuate the Restructuring 
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Transactions contemplated by, and perform its respective obligations under, 
this Agreement; and 
d. except as expressly provided by this Agreement, with respect to the 
Restructuring Transactions, it is not a party to any restructuring or similar 
agreements or arrangements with any other entity or the other Parties to this 
Agreement that have not been disclosed to all Parties to this Agreement. 

Section 9. Termination 

9.1 Consenting Second-Out Creditor Termination Events. The Required 
Consenting Second-Out Creditors may terminate this Agreement with respect to the 
Consenting Second-Out Creditors by the delivery of written notice to the Parties, upon the 
occurrence and continuance of any of the following events: 

a. the breach in any material respect by the Company Entities or the 
Consenting Sponsor of any of their respective undertakings, representations, 
warranties, or covenants set forth in this Agreement, which, to the extent 
curable, remains uncured for a period of five (5) Business Days after receipt 
by counsel to such breaching Party of written notice of such breach;  
b. the failure of a Milestone to be met, which has not been waived or 
extended in a manner consistent with this Agreement, unless such failure is 
the direct result of any act, omission, or delay on the part of any Consenting 
Second-Out Creditors;  
c. entry of an order that grants relief terminating, annulling, or materially 
modifying the automatic stay (as set forth in Bankruptcy Code section 362) 
with regard to any material asset of the Company Entities, to the extent such 
relief has a material adverse effect on the Company’s ability to consummate 
the Restructuring;  
d. the Bankruptcy Court grants relief that is materially inconsistent with 
this Agreement, any Definitive Document, or the Plan, as applicable (in each 
case, as applicable, and with such amendments and modifications as have 
been effected in accordance with the terms hereof), in a manner that is 
materially adverse to Consenting Second-Out Creditors without the prior 
written consent of the Required Consenting Second-Out Creditors, unless the 
Company Entities have sought a stay of such order within five (5) Business 
Days after the date of such issuance, and such order is stayed, reversed or 
vacated within ten (10) Business Days after the date of such issuance; 
e. any Company Entity (i) files a proposed chapter 11 plan that is 
materially inconsistent with this Agreement and the Plan or (ii) withdraws 
the Plan in a manner that is materially inconsistent with this Agreement and 
the Plan;  
f. any Company Entity files or supports any motion, application, or 
adversary proceeding challenging the validity, enforceability, perfection, 
extent, value, or priority of, or seeking avoidance or subordination of, any 
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portion of the First-Out Term Loans, the Second-Out Term Loans, the First-
Out Notes or the Third-Out Notes or the liens securing such First-Out Term 
Loans, Second-Out Term Loans, First-Out Notes or Third-Out Notes, as 
applicable, or asserting any other cause of action against or with respect or 
relating to the First-Out Term Loans, the Second-Out Term Loans, the First-
Out Notes or the Third-Out Notes or any prepetition liens securing the First-
Out Term Loans, the Second-Out Term Loans, the First-Out Notes or the 
Third-Out Notes; 
g. any Company Entity files or supports any motion, application, or 
adversary proceeding challenging the validity, enforceability, perfection, 
extent, value, or priority of, or seeking avoidance or subordination of, any 
portion of the ABL Revolving Loans or the First-Out Revolving Loans  or 
the liens securing such ABL Revolving Loans or the First-Out Revolving 
Loans, as applicable, or asserting any other cause of action against or with 
respect or relating to the ABL Revolving Loans or the First-Out Revolving 
Loans or any prepetition liens securing the ABL Revolving Loans or the 
First-Out Revolving Loans, in each case, in a manner that would result in a 
material adverse effect on the economic or legal rights, liens, priorities, 
adequate protection, or treatment of holders of First-Out Term Loans, the 
Second-Out Term Loans, the First-Out Notes or the Third-Out Notes in their 
capacities as such; 
h. any Company Entity (i) files, waives, amends, or modifies a pleading 
seeking approval of any Definitive Document (including any waiver of any 
term or condition therein) in a manner that is materially inconsistent with, or 
constitutes a material breach of, this Agreement (including with respect to 
the consent rights set forth herein), (ii) withdraws the Plan in a manner that 
is materially inconsistent with this Agreement and the Plan without the prior 
written consent of the Required Consenting Second-Out Creditors, or 
(iii) publicly announces its intention not to support the Restructuring 
Transactions or to take any such acts listed in the foregoing sub-clauses 
(i) through (iii);  
i. the board of directors, board of managers, or similar governing body 
of any Company Entity (i) determines in good faith, after consultation with, 
and upon the advice of, outside counsel that continued performance under 
this Agreement would be inconsistent with the exercise of its fiduciary duties 
under applicable Law, or (ii) in the exercise of its fiduciary duties, pursues a 
Non-RSA Restructuring Proposal; 
j. either of the Interim DIP Order or Final DIP Order is reversed, stayed, 
dismissed, vacated, or reconsidered without the prior written consent of the 
“Required DIP Lenders” (as defined in the DIP Facility Documents) and the 
Required Consenting Second-Out Creditors and the Bankruptcy Court does 
not, within five (5) Business Days, enter a revised order acceptable to the 
“Required DIP Lenders” (as defined in the DIP Facility Documents) and the 
Required Consenting Second-Out Creditors; 
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k. the Plan Effective Date shall not have occurred on or prior to the 
Outside Date (as defined herein);  
l. any Company Entity files, amends, modifies, or supports any motion, 
pleading, or related document with a court of competent jurisdiction in a 
manner that is materially adverse to the interests of the Consenting Second-
Out Creditors and materially inconsistent with this Agreement without the 
prior written consent of the Required Consenting Second-Out Creditors;  
m. any Company Entity, in each case in a manner inconsistent with this 
Agreement, (i) commences a voluntary case under chapter 11 of the 
Bankruptcy Code other than as contemplated by this Agreement, 
(ii) consents to the appointment of, or taking possession by, a receiver, 
liquidator, assignee, custodian, trustee, or sequestrator (or similar official) of 
any Company Entity or the property or assets of any Company Entity, 
(iii) seeks any arrangement, adjustment, protection, or relief of its debtors 
under applicable insolvency laws, (iv) makes any general assignment for the 
benefit of its creditors, or (v) the commencement of an involuntary case 
against any Company Entity or the filing of an involuntary petition or 
application seeking bankruptcy, insolvency, winding up, dissolution, 
liquidation, administration, moratorium, reorganization, corporate 
reorganization, any stay of enforcement and/or proceedings, or other relief 
in respect of any Company Entity, or their debts, or of a substantial part of 
their assets, under any federal, state, provincial, or other foreign bankruptcy, 
insolvency, corporate restructuring, administrative receivership, or similar 
law now or hereafter in effect (provided that such involuntary proceeding is 
not dismissed within a period of thirty (30) days after the filing thereof) or if 
any court grants the relief sought in such involuntary proceeding;  
n. the issuance by any governmental authority, including the Bankruptcy 
Court and including any regulatory authority or court of competent 
jurisdiction, of any final, non-appealable injunction, judgment, decree, 
ruling, or order that (i) would reasonably be expected to restrain, enjoin or 
prevent the consummation of a material portion of the Restructuring and 
(ii) remains in effect for five (5) Business Days after the Required 
Consenting Second-Out Creditors provide written notice of their intent to 
terminate; 
o. if applicable, the entry of an order by the Bankruptcy Court, or the 
filing of a motion or application by any Company Entity seeking an order, 
(x) converting one or more of the Chapter 11 Cases of a Company Entity to 
a case under chapter 7 of the Bankruptcy Code, (y) appointing an examiner 
with expanded powers beyond those set forth in Bankruptcy Code sections 
1106(a)(3) and (4) or a trustee in one or more of the Chapter 11 Cases (which, 
as to either, has not been reversed, stayed, or vacated within three (3) 
Business Days of entry), and (z) dismissing any of the Chapter 11 Cases 
(which has not been reversed, stayed, or vacated within three (3) Business 
Days of entry), in each case of the preceding clauses (x)–(z), without the 
consent of the Required Consenting Second-Out Creditors; 
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p. any Company Entity files, amends, modifies, or supports any motion, 
pleading, or related document with a court of competent jurisdiction that is 
not in form or substance consistent with this Agreement and such motion or 
pleading has not been withdrawn within ten (10) Business Days of receipt 
by counsel to the Company of written notice from the Required Consenting 
Second-Out Creditors that such motion or pleading is inconsistent with this 
Agreement;  
q. the acceleration of any obligations under the DIP Facility or the DIP 
Facility Documents; 
r. the ERO Backstop Agreement is terminated in accordance with its 
terms; 
s. after entry by the Bankruptcy Court of the Confirmation Order, the 
Confirmation Order is (i) reversed, stayed, dismissed, vacated, or 
reconsidered without the prior written consent of the Required Consenting 
Second-Out Creditors, or (ii) modified or amended in a manner that is 
inconsistent with this Agreement and remains uncured for a period of five 
(5) Business Days after the Required Consenting Second-Out Creditors 
deliver a written notice detailing any such modification or amendment, 
unless the Company Entities have sought a stay of such order within five (5) 
Business Days after the date of such issuance, and such order is stayed, 
reversed or vacated within fifteen (15) Business Days after the date of such 
issuance;  
t. if applicable, the Bankruptcy Court enters an order denying 
confirmation of the Plan or disallowing any material provision thereof in a 
manner materially inconsistent with this Agreement and such order remains 
in effect for ten (10) Business Days after entry of such order; or 
u. if the Restructuring (including the transactions contemplated by the 
Restructuring Steps Memorandum) is reasonably expected to result in 
materially adverse tax consequences (as compared to the anticipated tax 
consequences of the Restructuring based upon the information provided to 
the Consenting Second-Out Creditors and their advisors as of the date of this 
Agreement) with respect to either the Consenting Second-Out Creditors or 
the Company Entities (including as reorganized upon and after the Plan 
Effective Date). 

9.2 Company Termination Events. The Company Entities may terminate this 
Agreement as to all Parties upon prior written notice delivered to counsel to the Ad Hoc 
Group, the ABL/RCF Lenders, and the Consenting Sponsor upon the occurrence and 
continuance of any of the following events: 

a. the breach in any material respect by any Consenting Stakeholder of 
any of its undertakings, representations, warranties, or covenants set forth in 
this Agreement that remains uncured for a period of five (5) Business Days 
after the receipt by the breaching Consenting Stakeholders of notice of such 
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breach; provided, however, that so long as the non-breaching Consenting 
Second-Out Creditors continue to hold or control at least 66.67% of the 
aggregate amount of the Second-Out Term Loans, such termination shall be 
effective only with respect to such breaching Consenting Stakeholder(s); 
b. the board of directors, board of managers, or similar governing body 
of any Company Entity (i) determines in good faith, after consultation with 
and upon the advice of outside counsel, that continued performance under 
this Agreement would be inconsistent with the exercise of its fiduciary duties 
under applicable law, or (ii) in the exercise of its fiduciary duties, pursues a 
Non-RSA Restructuring Proposal;  
c. the issuance by any governmental authority, including any regulatory 
authority or court of competent jurisdiction, of any final, non-appealable 
injunction, judgment, decree, ruling, or order that (i) would reasonably be 
expected to restrain, enjoin or prevent the consummation of a material 
portion of the Restructuring and (ii) remains in effect for thirty (30) Business 
Days after such terminating Company Entity transmits a written notice 
detailing any such issuance; provided that this termination right shall not 
apply to or be exercised by any Company Entity that sought or requested 
such ruling or order in contravention of any obligation or restriction set out 
in this Agreement; 
d. the Plan Effective Date shall have not occurred on or prior to the 
Outside Date; 
e. an order of the Bankruptcy Court, or appellate court from such order, 
denying confirmation or vacating or staying the Confirmation Order and 
such order remains in effect for twenty (20) Business Days after entry of 
such order; 
f. the entry of an order by the Bankruptcy Court appointing an examiner 
(with expanded powers beyond those set forth in section 1106(a)(3)–(4) of 
the Bankruptcy Code), or a trustee or receiver, in one or more of the Chapter 
11 Cases, in each case, which has not been reversed, stayed, or vacated 
within ten (10) Business Days of the issuance of such order; 
g. the entry of an order by the Bankruptcy Court in one or more of the 
Chapter 11 Cases terminating the Company Entities’ exclusive right to file a 
plan or plans of reorganization or to solicit acceptances thereof pursuant to 
section 1121 of the Bankruptcy Code, which has not been reversed, stayed, 
or vacated within ten (10) Business Days of the issuance of such order; 
h. a Termination pursuant to Section 9 by the Required Consenting 
Second‑Out Creditors, provided that, at the time of such Termination, the 
Consenting Second‑Out Creditors no longer hold, in the aggregate, at least 
66.67% of the outstanding principal amount of the Second-Out Term Loans; 
i. the entry of an order for relief against any Company Entity in an 
involuntary bankruptcy case under the Bankruptcy Code, which has not been 
reversed, stayed, or vacated within ten (10) Business Days of the issuance of 
such order; or 
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j. the entry of an order by the Bankruptcy Court (i) converting one or 
more of the Chapter 11 Cases to cases under chapter 7 of the Bankruptcy 
Code or (ii) dismissing one or more of the Chapter 11 Cases, in each case, 
which has not been reversed, stayed, or vacated within ten (10) Business 
Days of the issuance of such order. 

9.3 Consenting ABL Creditor Termination Events. The Required Consenting 
ABL Creditors may terminate this Agreement with respect to the Consenting ABL Creditors 
by the delivery of written notice to the Parties, upon the occurrence and continuance of any 
of the following events: 

a. the breach in any material respect by the Company Entities or the 
Consenting Sponsor of any of their respective undertakings, representations, 
warranties, or covenants set forth in this Agreement, which, to the extent 
curable, remains uncured for a period of five (5) Business Days after receipt 
by counsel to such breaching Party of written notice of such breach and such 
breach results in, or would reasonably be expected to result in, an ABL 
Adverse Effect;4  
b. the failure of a Milestone to be met, which has not been waived or 
extended in a manner consistent with this Agreement, unless such failure is 
the direct result of any act, omission, or delay on the part of any Consenting 
ABL Creditors; 
c. entry of an order that grants relief terminating, annulling, or materially 
modifying the automatic stay (as set forth in Bankruptcy Code section 362) 
with regard to any material asset of the Company Entities, to the extent such 
relief has a material adverse effect on the Company’s ability to consummate 
the Restructuring and results in, or would reasonably be expected to result 
in, an ABL Adverse Effect;  
d. the Bankruptcy Court grants relief that is materially inconsistent with 
this Agreement, any Definitive Document or the Plan, as applicable (in each 
case, as applicable, and with such amendments and modifications as have 
been effected in accordance with the terms hereof), in a manner resulting in, 
or reasonably expected to result in, an ABL Adverse Effect without the prior 
written consent of the Required Consenting ABL Creditors, unless the 
Company Entities have sought a stay of such order within five (5) Business 
Days after the date of such issuance, and such order is stayed, reversed or 
vacated within ten (10) Business Days after the date of such issuance; 
e. any Company Entity (i) files a proposed chapter 11 plan that is 
materially inconsistent with this Agreement and the Plan that results in, or is 

 
4  For purposes of this Section 9.3, “ABL Adverse Effect” means that the subject termination event either 

results in, or would reasonably be expected to result in, an adverse effect or impact on the economic or 
legal rights, entitlements, duties, obligations, liens, priorities, or treatment of the Consenting ABL 
Creditors under this Agreement (including the exhibits hereto) and/or the Definitive Documents. 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 98 of 405



 
 

35 
 

reasonably expected to result in, an ABL Adverse Effect or (ii) withdraws 
the Plan in a manner that is materially inconsistent with this Agreement and 
the Plan and results in, or would reasonably be expected to result in, an ABL 
Adverse Effect; 
f. any Company Entity files or supports any motion, application, or 
adversary proceeding challenging the validity, enforceability, perfection, 
extent, value, or priority of, or seeking avoidance or subordination of, any 
portion of the ABL Revolving Loans or the liens securing the ABL 
Revolving Loans, or asserting any other cause of action against or with 
respect or relating to the ABL Revolving Loans or any prepetition liens 
securing the ABL Revolving Loans (it being acknowledged that the 
foregoing, by its nature, constitutes an ABL Adverse Effect); 
g. any Company Entity (i) files, waives, amends, or modifies a pleading 
seeking approval of any Definitive Document (including any waiver of any 
term or condition therein) in a manner that is materially inconsistent with, or 
constitutes a material breach of, this Agreement (including with respect to 
the consent rights set forth herein) and results in, or would reasonably be 
expected to result in, an ABL Adverse Effect, or (ii) publicly announces its 
intention not to support the Restructuring Transactions in a manner resulting 
in, or reasonably expected to result in, an ABL Adverse Effect;  
h. the board of directors, board of managers, or similar governing body 
of any Company Entity (i) determines in good faith, after consultation with, 
and upon the advice of, outside counsel that continued performance under 
this Agreement would be inconsistent with the exercise of its fiduciary duties 
under applicable Law, or (ii) in the exercise of its fiduciary duties, pursues a 
Non-RSA Restructuring Proposal; 
i. either of the Interim DIP Order or Final DIP Order is reversed, stayed, 
dismissed, vacated, or reconsidered without the prior written consent of the 
“Required DIP Lenders” (as defined in the DIP Facility Documents) and the 
Bankruptcy Court does not, within five (5) Business Days, enter a revised 
order acceptable to the “Required DIP Lenders” (as defined in the DIP 
Facility Documents) and the Required Consenting ABL Creditors, in each 
case, to the extent resulting in, or reasonably expected to result in, an ABL 
Adverse Effect; 
j. the adequate protection measures granted in favor of the ABL Lenders 
in either of the Interim DIP Order or Final DIP Order are modified in any 
manner or terminated without the written consent of the Required 
Consenting ABL Creditors and such modification or termination results in, 
or would reasonably be expected to result in, an ABL Adverse Effect; 
k. the Plan Effective Date shall not have occurred on or prior to the 
Outside Date (as defined herein) and such failure results in, or would 
reasonably be expected to result in, an ABL Adverse Effect;  
l. any Company Entity files, amends, modifies, or supports any motion, 
pleading, or related document with a court of competent jurisdiction in a 
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manner that is materially adverse to the interests of the Consenting ABL 
Creditors and materially inconsistent with this Agreement without the prior 
written consent of the Required Consenting ABL Creditors;  
m. any Company Entity, in each case in a manner inconsistent with this 
Agreement, (i) commences a voluntary case under chapter 11 of the 
Bankruptcy Code other than as contemplated by this Agreement, (ii) 
consents to the appointment of, or taking possession by, a receiver, 
liquidator, assignee, custodian, trustee, or sequestrator (or similar official) of 
any Company Entity or the property or assets of any Company Entity, (iii) 
seeks any arrangement, adjustment, protection, or relief of its debtors under 
applicable insolvency laws, (iv) makes any general assignment for the 
benefit of its creditors, or (v) the commencement of an involuntary case 
against any Company Entity or the filing of an involuntary petition or 
application seeking bankruptcy, insolvency, winding up, dissolution, 
liquidation, administration, moratorium, reorganization, corporate 
reorganization, any stay of enforcement and/or proceedings, or other relief 
in respect of any Company Entity, or their debts, or of a substantial part of 
their assets, under any federal, state, provincial, or other foreign bankruptcy, 
insolvency, corporate restructuring, administrative receivership, or similar 
law now or hereafter in effect (provided that such involuntary proceeding is 
not dismissed within a period of thirty (30) days after the filing thereof) or if 
any court grants the relief sought in such involuntary proceeding , in each 
case, to the extent resulting in, or reasonably expected to result in, an ABL 
Adverse Effect;  
n. the issuance by any governmental authority, including the Bankruptcy 
Court and including any regulatory authority or court of competent 
jurisdiction, of any final, non-appealable injunction, judgment, decree, 
ruling, or order that (i) would reasonably be expected to restrain, enjoin or 
prevent the consummation of a material portion of the Restructuring and (ii) 
remains in effect for five (5) Business Days after the Required Consenting 
ABL Creditors provide written notice of their intent to terminate and, in 
either case, results in, or would reasonably be expected to result in, an ABL 
Adverse Effect; 
o. if applicable, the entry of an order by the Bankruptcy Court, or the 
filing of a motion or application by any Company Entity seeking an order, 
(x) converting one or more of the Chapter 11 Cases of a Company Entity to 
a case under chapter 7 of the Bankruptcy Code, (y) appointing an examiner 
with expanded powers beyond those set forth in Bankruptcy Code sections 
1106(a)(3) and (4) or a trustee in one or more of the Chapter 11 Cases (which, 
as to either, has not been reversed, stayed, or vacated within three 
(3) Business Days of entry), and (z) dismissing any of the Chapter 11 Cases 
(which has not been reversed, stayed, or vacated within three (3) Business 
Days of entry); 
p. any Company Entity files, amends, modifies, or supports any motion, 
pleading, or related document with a court of competent jurisdiction that is 
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not in form or substance consistent with this Agreement, which results in, or 
would reasonably be expected to result in, an ABL Adverse Effect, and such 
motion or pleading has not been withdrawn within ten (10) Business Days 
of receipt by counsel to the Company of written notice from the Required 
Consenting ABL Creditors that such motion or pleading is inconsistent with 
this Agreement;  
q. the acceleration of any obligations under the DIP Facility or the DIP 
Facility Documents; 
r. after entry by the Bankruptcy Court of the Confirmation Order, the 
Confirmation Order is (i) reversed, stayed, dismissed, vacated, or 
reconsidered without the prior written consent of the Required Consenting 
ABL Creditors, or (ii) modified or amended, in each case, to the extent 
resulting in, or reasonably expected to result in, an ABL Adverse Effect, and 
such condition remains uncured for a period of five (5) Business Days after 
the Required Consenting ABL Creditors deliver a written notice detailing 
any such issue, unless the Company Entities have sought a stay of such order 
within five (5) Business Days after the date of such issuance, and such order 
is stayed, reversed or vacated within fifteen (15) Business Days after the date 
of such issuance; or 
s. if applicable, the Bankruptcy Court enters an order denying 
confirmation of the Plan or disallowing any material provision thereof in a 
manner materially inconsistent with this Agreement (and such disallowance 
results in, or is reasonably expected to result in, an ABL Adverse Effect), 
and such order remains in effect for ten (10) Business Days after entry of 
such order. 

9.4 Consenting Revolving Creditor Termination Events.  The Required 
Consenting Revolving Creditors may terminate this Agreement with respect to the 
Consenting Revolving Creditors by the delivery of written notice to the Parties, upon the 
occurrence and continuance of any of the following events: 

a.   the breach in any material respect by the Company Entities or the 
Consenting Sponsor of any of their respective undertakings, representations, 
warranties, or covenants set forth in this Agreement, which, to the extent 
curable, remains uncured for a period of five (5) Business Days after receipt 
by counsel to such breaching Party of written notice of such breach and such 
breach results in, or would reasonably be expected to result in, an RCF 
Adverse Effect;5  

 
5  For purposes of this Section 9.4, “RCF Adverse Effect” means that the subject termination event either 

results in, or would reasonably be expected to result in, an adverse effect or impact on the economic or 
legal rights, entitlements, duties, obligations, liens, priorities, or treatment of the Consenting Revolving 
Creditors under this Agreement (including the exhibits hereto) and/or the Definitive Documents. 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 101 of 405



 
 

38 
 

b. the failure of a Milestone to be met, which has not been waived or 
extended in a manner consistent with this Agreement, unless such failure is 
the direct result of any act, omission, or delay on the part of any Consenting 
Revolving Creditors;  
c. entry of an order that grants relief terminating, annulling, or materially 
modifying the automatic stay (as set forth in Bankruptcy Code section 362) 
with regard to any material asset of the Company Entities, to the extent such 
relief has a material adverse effect on the Company’s ability to consummate 
the Restructuring and results in, or would reasonably be expected to result in 
an RCF Adverse Effect;  
d. the Bankruptcy Court grants relief that is materially inconsistent with this 
Agreement, any Definitive Document or the Plan, as applicable (in each case, 
as applicable, and with such amendments and modifications as have been 
effected in accordance with the terms hereof), in a manner resulting in, or 
reasonably expected to result in, an RCF Adverse Effect without the prior 
written consent of the Required Consenting Revolving Creditors, unless the 
Company Entities have sought a stay of such order within five (5) Business 
Days after the date of such issuance, and such order is stayed, reversed or 
vacated within ten (10) Business Days after the date of such issuance; 
e. any Company Entity (i) files a proposed chapter 11 plan that is materially 
inconsistent with this Agreement and the Plan that results in, or is reasonably 
expected to result in, an RCF Adverse Effect or (ii) withdraws the Plan in a 
manner that is materially inconsistent with this Agreement and the Plan and 
results in, or would reasonably be expected to result in, an RCF Adverse 
Effect;  
f. any Company Entity files or supports any motion, application, or 
adversary proceeding challenging the validity, enforceability, perfection, 
extent, value, or priority of, or seeking avoidance or subordination of, any 
portion of the First-Out Revolving Loans or the liens securing the First-Out 
Revolving Loans, or asserting any other cause of action against or with 
respect or relating to the First-Out Revolving Loans or any prepetition liens 
securing the First-Out Revolving Loans (it being acknowledged that the 
foregoing, by its nature, constitutes an RCF Adverse Effect); 
g. any Company Entity (i) files, waives, amends, or modifies a pleading 
seeking approval of any Definitive Document (including any waiver of any 
term or condition therein) in a manner that is materially inconsistent with, or 
constitutes a material breach of, this Agreement (including with respect to 
the consent rights set forth herein) and results in, or would reasonably be 
expected to result in, an RCF Adverse Effect, or (ii) publicly announces its 
intention not to support the Restructuring Transactions in a manner resulting 
in, or reasonably expected to result in, an RCF Adverse Effect;  
h. the board of directors, board of managers, or similar governing body of 
any Company Entity (i) determines in good faith, after consultation with, and 
upon the advice of, outside counsel that continued performance under this 
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Agreement would be inconsistent with the exercise of its fiduciary duties 
under applicable Law, or (ii) in the exercise of its fiduciary duties, pursues a 
Non-RSA Restructuring Proposal; 
i. either of the Interim DIP Order or Final DIP Order is reversed, stayed, 
dismissed, vacated, or reconsidered without the prior written consent of the 
“Required DIP Lenders” (as defined in the DIP Facility Documents) and the 
Bankruptcy Court does not, within five (5) Business Days, enter a revised 
order acceptable to the “Required DIP Lenders” (as defined in the DIP 
Facility Documents) and the Required Consenting Revolving Creditors, in 
each case, to the extent resulting in, or reasonably expected to result in, an 
RCF Adverse Effect; 
j. the adequate protection measures granted in favor of the First-Out 
Revolving Lenders in either of the Interim DIP Order or Final DIP Order are 
modified in any manner or terminated without the written consent of the 
Required Consenting Revolving Creditors and such modification or 
termination results in, or would reasonably be expected to result in, an RCF 
Adverse Effect; 
k. the Plan Effective Date shall not have occurred on or prior to the Outside 
Date (as defined herein) and such failure results in, or would reasonably be 
expected to result in, an RCF Adverse Effect;  
l. any Company Entity files, amends, modifies, or supports any motion, 
pleading, or related document with a court of competent jurisdiction in a 
manner that is materially adverse to the interests of the Consenting 
Revolving Creditors and materially inconsistent with this Agreement 
without the prior written consent of the Required Consenting Revolving 
Creditors; 
m. any Company Entity, in each case in a manner inconsistent with this 
Agreement, (i) commences a voluntary case under chapter 11 of the 
Bankruptcy Code other than as contemplated by this Agreement, (ii) 
consents to the appointment of, or taking possession by, a receiver, 
liquidator, assignee, custodian, trustee, or sequestrator (or similar official) of 
any Company Entity or the property or assets of any Company Entity, (iii) 
seeks any arrangement, adjustment, protection, or relief of its debtors under 
applicable insolvency laws, (iv) makes any general assignment for the 
benefit of its creditors, or (v) the commencement of an involuntary case 
against any Company Entity or the filing of an involuntary petition or 
application seeking bankruptcy, insolvency, winding up, dissolution, 
liquidation, administration, moratorium, reorganization, corporate 
reorganization, any stay of enforcement and/or proceedings, or other relief 
in respect of any Company Entity, or their debts, or of a substantial part of 
their assets, under any federal, state, provincial, or other foreign bankruptcy, 
insolvency, corporate restructuring, administrative receivership, or similar 
law now or hereafter in effect (provided that such involuntary proceeding is 
not dismissed within a period of thirty (30) days after the filing thereof) or if 
any court grants the relief sought in such involuntary proceeding , in each 
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case, to the extent resulting in, or reasonably expected to result in, an RCF 
Adverse Effect;  
n. the issuance by any governmental authority, including the Bankruptcy 
Court and including any regulatory authority or court of competent 
jurisdiction, of any final, non-appealable injunction, judgment, decree, 
ruling, or order that (i) would reasonably be expected to restrain, enjoin or 
prevent the consummation of a material portion of the Restructuring and (ii) 
remains in effect for five (5) Business Days after the Required Consenting 
Revolving Creditors provide written notice of their intent to terminate and, 
in either case, results in, or would reasonably be expected to result in, an 
RCF Adverse Effect; 
o. any Company Entity files, amends, modifies, or supports any motion, 
pleading, or related document with a court of competent jurisdiction that is 
not in form or substance consistent with this Agreement, which results in, or 
would reasonably be expected to result in, an RCF Adverse Effect, and such 
motion or pleading has not been withdrawn within ten (10) Business Days 
of receipt by counsel to the Company of written notice from the Required 
Consenting Revolving Creditors that such motion or pleading is inconsistent 
with this Agreement; 
p. the acceleration of any obligations under the DIP Facility or the DIP 
Facility Documents; 
q. after entry by the Bankruptcy Court of the Confirmation Order, the 
Confirmation Order is (i) reversed, stayed, dismissed, vacated, or 
reconsidered without the prior written consent of the Required Consenting 
Revolving Creditors, or (ii) modified or amended, in each case, to the extent 
resulting in, or reasonably expected to result in, an RCF Adverse Effect, and 
such condition remains uncured for a period of five (5) Business Days after 
the Required Consenting Revolving Creditors deliver a written notice 
detailing any such issue, unless the Company Entities have sought a stay of 
such order within five (5) Business Days after the date of such issuance, and 
such order is stayed, reversed or vacated within fifteen (15) Business Days 
after the date of such issuance. 
r. if applicable, the entry of an order by the Bankruptcy Court, or the filing 
of a motion or application by any Company Entity seeking an order, (x) 
converting one or more of the Chapter 11 Cases of a Company Entity to a 
case under chapter 7 of the Bankruptcy Code, (y) appointing an examiner 
with expanded powers beyond those set forth in Bankruptcy Code sections 
1106(a)(3) and (4) or a trustee in one or more of the Chapter 11 Cases (which, 
as to either, has not been reversed, stayed, or vacated within three (3) 
Business Days of entry), and (z) dismissing any of the Chapter 11 Cases 
(which has not been reversed, stayed, or vacated within three (3) Business 
Days of entry); 
s. if applicable, the Bankruptcy Court enters an order denying confirmation 
of the Plan or disallowing any material provision thereof in a manner 
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materially inconsistent with this Agreement (and such disallowance results 
in, or is reasonably expected to result in, an RCF Adverse Effect), and such 
order remains in effect for ten (10) Business Days after entry of such order. 

9.5 Consenting Sponsor Termination Events. The Consenting Sponsor may 
terminate this Agreement with respect to itself by the delivery of written notice to the 
Company and the Required Consenting Second-Out Creditors, upon the occurrence and 
continuance of any of the following events: 

a. the breach in any material respect by a Company Entity of any of the 
representations, warranties, or covenants of the Company Entities set forth 
in this Agreement that (i) is materially adverse to the Consenting Sponsor 
and (ii) remains uncured (to the extent curable) for ten (10) Business Days 
after the Consenting Sponsor transmits a written notice in accordance with 
Section 10.13 hereof detailing any such breach;  
b. Any Definitive Document is waived, amended, or modified (including 
any waiver of any term or condition therein) in a manner that (i) is materially 
inconsistent with, or constitutes a material breach of, this Agreement 
(including with respect to the consent rights set forth herein), or (ii) in any 
way materially and adversely affects or alters the treatment of the Consenting 
Sponsor as contemplated by this Agreement or the Plan, including, without 
limitation, the release, exculpation, and indemnities to be provided to the 
Consenting Sponsor and its respective affiliates, subsidiaries, members, 
professionals, directors, and officers, in each case, without the prior written 
consent of the Consenting Sponsor; 
c. The Company withdraws the Plan in a manner that is materially 
inconsistent with this Agreement and the Plan without the prior written 
consent of the Consenting Sponsor; 
d. The Company publicly announces its intention not to support the 
Restructuring Transactions or to take any such acts listed in the foregoing 
clauses (b) and (c); or 
e. the issuance by any governmental authority, including the Bankruptcy 
Court and including any regulatory authority or court of competent 
jurisdiction, of any final, non-appealable injunction, judgment, decree, 
ruling, or order restraining, enjoining, or otherwise rendering consummation 
of the Restructuring or the Plan impossible; provided that the Company shall 
have ten (10) Business Days to obtain relief that would allow consummation 
of the Restructuring. 

9.6 Mutual Termination. This Agreement and the obligations of all Parties 
under it may be terminated by mutual agreement among the Company Entities and the 
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Required Consenting Second-Out Creditors, the Required Consenting ABL Creditors, the 
Required Consenting Revolving Creditors, and the Consenting Sponsor.  

9.7 Individual Termination. Any Consenting Creditor may terminate this 
Agreement as to itself only, upon written notice to the Company Entities and the Consenting 
Stakeholders in the event that the Plan Effective Date has not occurred by June 28, 2026 
(the “Outside Date”), in each case, by giving three (3) Business Days’ written notice to the 
Parties (the termination events referenced in Sections 9.1, 9.2, 9.6, and 9.7, collectively, 
the “Termination Events” and, a termination of this Agreement with respect to one or more 
Parties pursuant to this Section 9 following the occurrence of a Termination Event, 
a “Termination”). 

9.8 Automatic Termination. This Agreement shall terminate automatically 
without any further required action or notice immediately after the occurrence of the Plan 
Effective Date. 

9.9 Effect of Termination. 

a. Upon the occurrence of a Termination as to a Party, in any capacity, 
this Agreement shall be of no further force and effect as to such Party and 
each such Party, in every capacity, subject to such Termination shall be 
released from its commitments, undertakings, obligations, and agreements 
under or related to this Agreement and shall have the rights and remedies 
that it would have had had it not entered into this Agreement, and shall be 
entitled to take all actions, whether with respect to the Restructuring 
Transactions or otherwise, that it would have been entitled to take had it not 
entered into this Agreement; provided, however, that in no event shall any 
such termination relieve any Party from (i) liability for its breach or non-
performance of its obligations under this Agreement prior to the date of the 
applicable Termination or (ii) obligations under this Agreement which 
expressly survive termination of this Agreement pursuant to Section 10.12.    
Except as expressly provided in this Agreement, nothing herein is intended 
to, or does, in any manner waive, limit, impair, or restrict (i) any right of any 
Company Party or the ability of any Company Party to protect and reserve 
its rights (including rights under this Agreement), remedies, and interests, 
including its claims against any Consenting Stakeholder; and (ii) any right 
of any Consenting Stakeholder, or the ability of any Consenting Stakeholder, 
to protect and preserve its rights (including rights under this Agreement), 
remedies, and interests, including its claims against any Company Party or 
Consenting Stakeholder. 
b. Upon the occurrence of a Termination prior to the Plan Effective Date, 
any and all consents or ballots provided or tendered by the Parties subject to 
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such Termination with respect to the Restructuring Transactions, in each 
case before such Termination, shall be deemed, for all purposes, to be null 
and void from the first instance and shall not be considered or otherwise used 
in any manner by the Parties in connection with the Restructuring 
Transactions and this Agreement or otherwise.   
c. Nothing in this Agreement shall be construed as prohibiting a 
Company Entity or any of the Consenting Stakeholders from contesting 
whether any such termination is in accordance with its terms or to seek 
enforcement of any rights under this Agreement that arose or existed before 
a Termination. No purported Termination of this Agreement shall be 
effective under this Section 9 or otherwise if the Party seeking to terminate 
this Agreement is in material breach of this Agreement and no Party in 
material breach of this Agreement shall be counted for purposes of a 
Termination sought by Required Consenting Second-Out Creditors.  
d. The Company Entities acknowledge that after the Petition Date, 
providing notice of termination and the exercise of any rights under this 
Agreement by any Party shall not be considered a violation of the automatic 
stay of section 362 of the Bankruptcy Code; provided that nothing herein 
shall prejudice any Party’s right to argue that providing notice of termination 
or the exercise of any remedies was not proper under the terms of this 
Agreement.  The Company Entities, to the extent enforceable, waive any 
right to assert that the exercise of termination rights under this Agreement is 
subject to the automatic stay provisions of the Bankruptcy Code and 
expressly stipulate and consent hereunder to the prospective modification of 
the automatic stay provisions of the Bankruptcy Code for purposes of 
exercising termination rights under this Agreement, to the extent the 
Bankruptcy Court determines that such relief is required. 

Section 10. Miscellaneous 

10.1 Complete Agreement. This Agreement, together with the exhibits, annexes, 
schedules, attachments, and other documents and instruments referenced herein, each of 
which shall be incorporated herein, constitutes the entire agreement of the Parties hereto 
and supersedes all prior agreements, arrangements or understandings, whether written or 
oral, between the Parties hereto with respect to the subject matter of this Agreement, other 
than those certain confidentiality agreements dated August 12, 2025 between the Company 
and certain Consenting Creditors. No claim of waiver, modification, consent or 
acquiescence with respect to any provision of this Agreement shall be made against any 
Party, except on the basis of a written instrument executed by or on behalf of such Party on 
the date hereof or thereafter. 
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10.2 Parties. This Agreement is binding upon, and inures to the benefit of, the 
Parties and their respective successors and permitted assigns, as applicable, and no rights or 
obligations of any Party under this Agreement may be assigned or transferred to any other 
person or entity except as provided in Section 5.7 of this Agreement. Nothing in this 
Agreement, express or implied, shall give to any person or entity, other than the Parties, any 
benefit or any legal or equitable right, remedy, or claim under this Agreement. Unless 
expressly stated herein, this Agreement is solely for the benefit of the Parties and no other 
person or entity must be a third-party beneficiary of the Agreement. 

10.3 Specific Performance. The Parties agree that the exact nature and extent of 
damages resulting from a breach of this Agreement are uncertain and that any breach by a 
Party of this Agreement would result in irreparable damage for which monetary damages 
would not be an adequate remedy. Each Party accordingly agrees that each other Party is 
entitled to seek specific performance and injunctive or other equitable relief as a remedy of 
any such breach or threatened breach thereof without the necessity of posting a bond or 
proof of actual damages. All rights, powers, and remedies provided under this Agreement 
or otherwise available in respect of the Agreement at law or in equity are cumulative and 
not alternative, and the exercise of any right, power, or remedy thereof by any Party does 
not preclude the simultaneous or later exercise of any other such right, power, or remedy by 
such Party or any other Party. 

10.4 Additional Parties. Any holder of Company Claims or Company Interests 
may, at any time after the occurrence of the Agreement Effective Date, become a party to 
this Agreement as a Consenting Creditor by executing a Joinder, pursuant to which such 
additional Consenting Creditor shall be bound by the terms of this Agreement as a 
Consenting Creditor hereunder as if such additional Consenting Creditor had executed this 
Agreement in the first instance. 

10.5 Governing Law; Submission to Jurisdiction; Selection of Forum. This 
Agreement, and all claims or causes of action (whether in contract or tort) that may be based 
upon, arise out of, or relate to this Agreement or the negotiation, execution, termination, 
performance, or nonperformance of this Agreement (including any exhibits, annexes, 
schedules and attachments hereto), shall be governed by and construed in accordance with 
the laws of the State of New York applicable to contracts made and performed in the State 
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of New York, without giving effect to any applicable conflict of laws principles to the extent 
that the application of the laws of another jurisdiction would be required thereby. Each Party 
agrees that it must bring any action or proceeding in respect of any claim based upon, arising 
out of, or related to this Agreement, any provision of the Agreement or the Restructuring 
described herein, in the U.S. District Court for the Southern District of New York, any New 
York State court sitting in the Borough of Manhattan of New York City, or (if the Company 
Entities have commenced the Chapter 11 Cases) the Bankruptcy Court (the “Chosen 
Courts”) and, solely in connection with claims arising under this Agreement or the 
Restructuring that are the subject of this Agreement, (a) irrevocably submits to the exclusive 
jurisdiction of the Chosen Courts, (b) waives any objection to laying venue in any such 
action or proceeding in the Chosen Courts and (c) waives any objection that any Chosen 
Court is an inconvenient forum or does not have jurisdiction over any Party hereto; provided 
that upon the commencement of the Chapter 11 Cases, the Bankruptcy Court shall be the 
sole Chosen Court. Each Party hereto agrees that a judgment in any such dispute may be 
enforced in other jurisdictions by suit on the judgment or in any other manner provided by 
law. 

10.6 Waiver of Jury Trial. Each Party to this Agreement waives any right to 
trial by jury in any action, matter or proceeding that is based upon, arises out of or 
relates to this Agreement, any provision of this Agreement, or the Restructuring. 

10.7 Execution of Agreement. This Agreement may be executed and delivered 
(by email or otherwise) in any number of counterparts, each of which shall be deemed an 
original, and all of which together constitute the same agreement. Except as expressly 
provided in this Agreement, each individual executing this Agreement on behalf of a Party 
has been duly authorized and empowered to execute and deliver this Agreement on behalf 
of said Party. The words “execution,” “signed,” and “signature,” and words of like import 
in or related to any document to be signed in connection with this Agreement shall be 
deemed to include electronic signatures, the electronic matching of assignment terms and 
contract formations on electronic platforms approved by the Parties (which include 
DocuSign and similar electronic signature platforms) and digital copies of a signatory’s 
manual signature, deliveries or the keeping of records in electronic form, each of which 
shall be of the same legal effect, validity or enforceability as a manually executed signature 
or the use of a paper-based recordkeeping system, as the case may be, to the extent and as 
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provided for in any applicable law, including the Federal Electronic Signatures in Global 
and National Commerce Act, the New York State Electronic Signature and Records Act, or 
any other similar state laws based on the Uniform Electronic Transactions Act. 

10.8 Exhibits Incorporated by Reference; Conflicts. Each of the exhibits, 
annexes, signature pages, and schedules attached hereto is expressly incorporated herein 
and made a part of this Agreement, and all references to this Agreement must include such 
exhibits, annexes, and schedules. In the event of any inconsistency between this Agreement 
(without reference to the exhibits, annexes, and schedules hereto) and the exhibits, annexes 
and schedules hereto, this Agreement (without references to the exhibits, annexes and 
schedules thereto) shall govern.  

10.9 Independent Due Diligence and Decision-Making. Each Consenting 
Stakeholder hereby confirms that its decision to execute this Agreement has been based 
upon its independent investigation of the operations, businesses, financial and other 
conditions, and prospects of the Company Entities, and it has been represented by counsel 
or other advisors (or has had ample opportunity to seek representation or advice from 
counsel or other advisors) in connection with this Agreement and the Restructuring 
Transactions.  

10.10 Several, Not Joint, Claims. The agreements, representations, warranties, and 
obligations of the Parties under this Agreement are, in all respects, several and neither joint 
nor joint and several, and the use of a single document is for the convenience of the 
Company Entities.  

10.11 Remedies Cumulative. All rights, powers, and remedies provided under this 
Agreement or otherwise available in respect of the Agreement at law or in equity shall be 
cumulative and not alternative, and the exercise of any right, power, or remedy thereof by 
any Party shall not preclude the simultaneous or later exercise of any other such right, 
power, or remedy by such Party. 

10.12 Survival. The agreements and obligations of the Parties in Sections 5.1(b), 
(h), 5.4(b), 9.9 (Effect of Termination), and this Section 10 shall survive termination of this 
Agreement and shall continue in full force and effect for the benefit of the Parties in 
accordance with the terms of those provisions.  
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10.13 Notices. All notices and other communications under this Agreement shall be 
deemed given if in writing and delivered, by email, courier, or registered or certified mail 
(return receipt requested), to the following addresses (or at such other addresses as shall be 
specified by like notice, including the addresses provided in any Party’s Joinder), with any 
notice given by delivery, mail, or courier effective when received: 

a. If to the Company Entities, then to: John Hafferty 
(haff@unitedsiteservices.com) 

With a copy (which shall not constitute notice) to: 
Milbank LLP 
Attention: Dennis Dunne, Samuel Khalil, Matthew Brod, 
Daniel Porat 
Email: ddunne@milbank.com; skhalil@milbank.com; 
mbrod@milbank.com; dporat@milbank.com  
 

b. If to the Consenting Sponsor, then to: John Holland 
(jholland@platinumequity.com) 

With a copy (which shall not constitute notice) to: 
Latham & Watkins 
1271 Avenue of the Americas 
New York, NY 10020 
Attention: Keith A. Simon 
Email: keith.simon@lw.com 

 
c. If to the Ad Hoc Group or a Consenting Creditor that is a member of 
the Ad Hoc Group, then to: 

Akin Gump Strauss Hauer & Feld LLP 
Robert S. Strauss Tower 
2001 K Street, N.W. 
Washington, DC 20006 
Attention: Dan Fisher, Scott L. Alberino, Zach D. Lanier 
Email: dfisher@akingump.com; salberino@akingump.com; 
zlanier@akingump.com 

d. If to Clearlake Capital Group, in its capacity as Consenting Creditor 
and member of the Ad Hoc Group, then to:  

Kirkland & Ellis LLP 
601 Lexington Avenue 
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New York, New York 10022 
Attention: Steven N. Serajeddini, P.C., Nicholas M. Adzima 
Email: steven.serajeddini@kirkland.com; 
nicholas.adzima@kirkland.com 

 
e. If to a Consenting Creditor that is not a member of the Ad Hoc Group, 
then to the address(es) set forth below its signature. 
 
f. If to a Consenting ABL Lender or a Consenting Revolving Lender, then 
to: 

Cahill Gordon & Reindel LLP 
32 Old Slip 
New York, NY 10005 
Attention: Joel Moss, Stu Downing, Elizabeth Yahl and 
Jordan Wishnew 
Email: jmoss@cahill.com; sdowning@cahill.com; 
eyahl@cahill.com; jwishnew@cahill.com  

 

10.14 Capacities of Consenting Creditors. Each Consenting Creditor and the 
Consenting Sponsor has entered into this agreement on account of all Company Claims or 
Company Interests that it holds (directly or through accounts that it manages or advises) 
and, except where otherwise specified in this Agreement, must take or refrain from taking 
all actions that it is obligated to take or refrain from taking under this Agreement with 
respect to all such Company Claims or Company Interests. 

10.15 No Solicitation. Notwithstanding any other provision herein, this Agreement 
does not, and shall not be deemed to, constitute an offer with respect to any securities, a 
solicitation of such an offer, or a solicitation of votes for acceptance of any chapter 11 plan 
for purposes of Bankruptcy Code sections 1125 and 1126 or otherwise (including the Plan). 
Any such offer or solicitation will comply with all applicable securities laws or provisions 
of the Bankruptcy Code and other applicable Law. 

10.16 Public Disclosure. Other than as may be required by applicable law and 
regulation or by any governmental or regulatory authority, no Party shall disclose to any 
person (including for the avoidance of doubt, any other Consenting Stakeholder), other than 
legal, accounting, financial and other advisors to the Company Entities (who are under 
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obligations of confidentiality to the Company Entities with respect to such disclosure, and 
whose compliance with such obligations the Company Entities shall be responsible for), the 
principal amount or percentage of the Company Claims/Company Interests held by any 
Consenting Stakeholder or any of its respective affiliates (including, for the avoidance of 
doubt, any Company Claims/Company Interests acquired pursuant to any Transfer) unless 
otherwise publicly available; provided, however, that the Company Entities shall be 
permitted to disclose at any time the aggregate principal amount of, and aggregate 
percentage of, any class of the Company Claims/Company Interests held by the Consenting 
Stakeholders collectively. Notwithstanding the foregoing, the Consenting Stakeholders 
hereby consent to the disclosure of the execution, terms and contents of this Agreement; 
provided further, however, that (i) if any of the Company Entities attach a copy of this 
Agreement to any Definitive Documents or any other filing or similar document relating to 
the transactions contemplated hereby, they will redact any reference to or concerning a 
specific Consenting Stakeholder’s identity and/or its holdings of Company 
Claims/Company Interests (including before filing any pleading with the Bankruptcy Court) 
and (ii) if disclosure of additional identifying information of any Consenting Stakeholders 
is required by applicable law, advance notice of the intent to disclose, if permitted by 
applicable law, shall be given by the disclosing Party to each affected Consenting 
Stakeholder (who shall have the right to seek a protective order prior to disclosure). The 
Company Entities further agree that specific Consenting Stakeholder’s identities and 
holdings of Company Claims/Company Interests shall be redacted from “closing sets” or 
other representations of the fully executed Agreement. Notwithstanding the foregoing, the 
Company Entities will submit to the Ad Hoc Group Advisors and the ABL/RCF Advisors 
all press releases, public filings, public announcements or other communications with any 
news media, in each case, to be made by the Company Entities regarding this Agreement or 
the Restructuring Transactions at least two (2) Business Days in advance of release to the 
extent reasonably practicable. Nothing contained herein shall be deemed to waive, amend 
or modify the terms of any confidentiality agreement. 

10.17 Other Interpretive Matters. 

a. Unless otherwise expressly provided, for purposes of this Agreement, 
the following rules of interpretation apply: (i) when calculating the period of 
time before which, within which, or following which any act is to be done or 
step taken pursuant to this Agreement, the date that is the reference date in 
calculating such period shall be excluded and, if the last day of such period 
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is a non-Business Day, the period in question ends on the next succeeding 
Business Day; (ii) all exhibits attached hereto or referred to herein are 
incorporated in and made a part of this Agreement as if set forth in full 
herein; (iii) words imparting the singular number only include the plural and 
vice versa; (iv) the word “including” or any variation thereof means 
“including, without limitation” and shall not be construed to limit any 
general statement that it follows to the specific or similar items or matters 
immediately following it; (v) the division of this Agreement into sections 
and other subdivisions and the insertion of headings are for convenience of 
reference only and shall not affect or be used to construe or interpret this 
Agreement; (vi) all references in this Agreement to any “section” are to the 
corresponding section of this Agreement unless otherwise specified; 
(vii) “Business Day” means any day on which banks in New York are open 
to the public for conducting business and are not required or authorized to 
close, or are in fact closed; (viii) capitalized terms defined only in the plural 
or singular form shall nonetheless have their defined meanings when used in 
the opposite form; (ix) unless otherwise specified, any reference herein to an 
existing document, schedule, or exhibit shall mean such document, schedule, 
or exhibit, as it may have been or may be amended, restated, amended and 
restated, supplemented, or otherwise modified or replaced from time to time; 
provided that any capitalized terms herein which are defined with reference 
to another agreement, are defined with reference to such other agreement as 
of the date of this Agreement, without giving effect to any termination of 
such other agreement or amendments to such capitalized terms in any such 
other agreement following the Execution Date; (x) references to 
“shareholders,” “directors,” and/or “officers” shall also include “members” 
and/or “managers,” as applicable, as such terms are defined under the 
applicable limited liability company laws; and (xi) wherever this Agreement 
provides a consent, approval, waiver or similar right in favor of, or 
contemplates an agreement by, the Required Consenting Second-Out 
Creditors, such agreement, consent, approval, waiver, or similar may be 
evidenced solely by representation of counsel to the Ad Hoc Group, and the 
Company Entities may rely conclusively on such representation for purposes 
of determining that the Required Consenting Second-Out Creditors have 
provided the requisite consent. 
b. The Company Entities, the Consenting Sponsor, and the Consenting 
Creditors have participated jointly in the negotiation and drafting of this 
Agreement and, in the event an ambiguity or question of intent or inter-
pretation arises, this Agreement must be construed as jointly drafted by the 
Parties and no presumption or burden of proof must arise favoring or 
disfavoring any Party by virtue of the authorship of any provision of this 
Agreement.  

10.18 Severability and Construction. If any provision of this Agreement shall be 
held by a court of competent jurisdiction to be illegal, invalid, or unenforceable, the 
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remaining provisions shall remain in full force and effect if essential terms and conditions 
of this Agreement for each Party remain valid, binding, and enforceable. 

10.19 Fiduciary Duties; Relationship Among the Consenting Creditors. None of 
the Consenting Creditors shall have any fiduciary duty, any duty of trust or confidence in 
any form, or other duties or responsibilities to each other, and, other than as expressly set 
forth herein, there are no commitments among or between the Consenting Creditors. It is 
understood and agreed that any Consenting Creditor may trade in any equity securities, debt, 
debt securities, or any other financial instruments of the Company Entities or any other 
entity without the consent of the Company Entities or any other Consenting Creditors, 
subject to applicable law, including applicable securities laws, any confidentiality 
agreement, and this Agreement. No prior history, pattern, or practice of sharing confidences 
among or between any of the Consenting Creditors and/or the Company Entities shall in 
any way affect or negate this understanding and agreement. The decision to commit to enter 
into the transactions contemplated by this Agreement has been made independently by each 
Party. 

10.20 Enforceability of Agreement. Each of the Parties, to the extent enforceable, 
waives any right to assert that the exercise of termination rights under this Agreement is 
subject to the automatic stay provisions of the Bankruptcy Code, and expressly stipulates 
and consents hereunder to the prospective modification of the automatic stay provisions of 
the Bankruptcy Code for purposes of exercising termination rights under this Agreement, 
to the extent the Bankruptcy Court determines that such relief is required. 

10.21 Trading Desk Limitation. The Parties understand that the Consenting 
Creditors are engaged in a wide range of financial services and businesses. In furtherance 
of the foregoing, the Parties acknowledge and agree that, to the extent a Consenting Creditor 
expressly indicates on its signature page hereto that it is executing this Agreement on behalf 
of specific trading desk(s), funds, accounts, branches, units and/or business group(s) of the 
Consenting Creditor, the obligations set forth in this Agreement shall only apply to such 
trading desk(s), funds, accounts, branches, units and/or business group(s) and such 
obligations shall neither apply to nor bind any separate trading desk(s), funds, accounts, 
branches, units or business group of the Consenting Creditor so long as such other trading 
desk(s), funds, accounts, branches, units or business group is not acting at the direction or 
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for the benefit of such Consenting Creditor or such Consenting Creditor’s investment in the 
Company; provided that the foregoing shall not diminish or otherwise affect the obligations 
and liability therefor of any person, entity, or trust that (a) executes this Agreement or (b) 
on whose behalf this Agreement is executed by a Consenting Creditor. 

10.22 Waiver. If the Restructuring Transactions are not consummated, or if this 
Agreement is terminated for any reason, the Parties each fully reserve any and all of their 
respective rights, remedies, claims and interests, subject to Section 9 in the case of any claim 
for breach of this Agreement. Further, nothing in this Agreement shall be construed to 
prohibit any Party from appearing as a party-in-interest in any matter to be adjudicated in 
the Chapter 11 Cases, so long as such appearance and the positions advocated in connection 
therewith are consistent with this Agreement and the Plan and are not for the purpose of, 
and could not reasonably be expected to have the effect of, hindering, delaying or preventing 
the consummation of the Restructuring. Pursuant to Federal Rule of Evidence 408 and any 
other applicable rules of evidence, this Agreement and all negotiations relating hereto shall 
not be admissible into evidence in any proceeding other than a proceeding to enforce its 
terms or the payment of damages to which a Party may be entitled under this Agreement. 

10.23 Settlement. This Agreement is part of a proposed settlement of matters that 
could otherwise be the subject of litigation among the Parties. Nothing herein shall be 
deemed an admission of any kind. Pursuant to Federal Rule of Evidence 408, any applicable 
state rules of evidence and any other applicable law, foreign or domestic, this Agreement 
and all negotiations relating thereto shall not be admissible into evidence in any proceeding 
other than to prove the existence of this Agreement or in a proceeding to enforce the terms 
of this Agreement. 

10.24 Releases.  The Company Entities agree that the Plan shall include customary 
mutual releases, exculpation, and injunction provisions consistent with this Agreement and 
the Restructuring (the “Plan Releases”), and otherwise in form and substance reasonably 
acceptable to the Company Entities, the Required Consenting Second-Out Creditors, the 
Required Consenting ABL Creditors, the Required Consenting Revolving Creditors, and 
the Consenting Sponsor. The Company Entities hereby agree to grant such Plan Releases as 
set forth in the Plan. Each Consenting Stakeholder agrees that, upon the Plan Effective Date, 
it shall grant the Plan Releases as set forth in the Plan. Each Consenting Stakeholder agrees 
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(i) to support inclusion of the Plan Releases, the related injunction, and the exculpation
provisions in the Plan; (ii) to vote to accept the Plan and, to the extent it is permitted or
required to elect whether to opt in or not opt out of the Plan Releases, to elect to opt in and
not opt out of the Plan Releases; and (iii) not to object to, delay, impede, or take any other
action to interfere with approval or enforcement of the Plan Releases, the related injunction,
or the exculpation provisions. If the Plan is not consummated or this Agreement is
terminated, nothing herein shall constitute or be deemed a release, waiver, or discharge of
any claims, rights, or causes of action of any Party, all of which are expressly reserved.

[Signatures follow] 
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[Signature page to USS Restructuring Support Agreement] 

THE COMPANY

IN WITNESS WHEREOF, the Company has executed this Agreement as of the date first 

written above. 

PECF USS Intermediate Holding II Corporation 

PECF USS Intermediate Holding III Corporation 

Portable Holding Corporation 

Portable Intermediate Holding Corporation 

Portable Intermediate Holding II Corporation 

USS Ultimate Holdings, Inc. 

By:  

Name: 

Title: 

United Site Services, Inc. 

United Site National Services Company  

United Site Services of Louisiana, Inc.  

United Site Services of Florida, LLC 

United Site Services of Nevada, Inc.  

United Site Services Northeast, Inc.  

United Site Services of Colorado, Inc.  

United Site Services of Maryland, Inc.  

United Site Services of California, Inc.  

United Site Services of Texas, Inc.  

Johnny on the Spot, LLC 

Northeast Sanitation, Inc.  

Russell Reid Waste Hauling and Disposal Service 

Co., Inc.  

United Site Services of Mississippi, LLC 

Vortex HoldCo, LLC 

Vortex OpCo, LLC 

By:  

Name: 

Title: 
John Hafferty 
Chief Financial Officer

John Hafferty
Authorized Signatory
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[Signature pages on file with the Company] 
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EXHIBIT A TO RSA 
Company Ent i t i es  
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COMPANY ENTITIES

PECF USS Intermediate Holding II Corporation 
PECF USS Intermediate Holding III Corporation 
Portable Holding Corporation 
Portable Intermediate Holding Corporation 
Portable Intermediate Holding II Corporation 
USS Ultimate Holdings, Inc. 
United Site Services, Inc. 
United Site National Services Company 
United Site Services of Louisiana, Inc. 
United Site Services of Florida, LLC 
United Site Services of Nevada, Inc. 
United Site Services Northeast, Inc. 
United Site Services of Colorado, Inc. 
United Site Services of Maryland, Inc. 
United Site Services of California, Inc. 
United Site Services of Texas, Inc. 
Johnny on the Spot, LLC 
Northeast Sanitation, Inc. 
Russell Reid Waste Hauling and Disposal Service Co., Inc. 
United Site Services of Mississippi, LLC 
Vortex HoldCo, LLC 
Vortex OpCo, LLC 
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EXHIBIT B TO RSA 
Form of Joinder  to  RSA 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 122 of 405



FORM OF JOINDER TO RSA 

This Joinder to the Restructuring Support Agreement (the “Agreement”),1 dated as 
of [●], by and among (a) the Company, (b) the Consenting Sponsor, and (c) the Consenting 
Creditors, is executed and delivered by each of the undersigned entities (each, a “Joinder 
Party”) as of [●].  

a. Agreement to be Bound. Each Joinder Party hereby agrees to be

bound by all of the terms of the Agreement, a copy of which is attached to

this Joinder as Annex 1 (as the same has been or may be hereafter amended,

restated, or otherwise modified from time to time in accordance with its

terms). Each Joinder Party shall hereafter be deemed to be a Consenting

Creditor for all purposes under the Agreement.

b. Representations and Warranties. Each Joinder Party represents and

warrants to each other Party to the Agreement that, as of the date stated

above, it (a) is the legal or beneficial holder of, and has all necessary

authority (including authority to bind any other legal or beneficial holder)

with respect to, the Company Claims/Company Interests identified on the

signature page for this Joinder, and (b) makes to each other Party, as of the

date written above, the representations and warranties set forth in Section 8.1

and Section 8.2 of the Agreement.

c. Governing Law. This Joinder shall be governed by and construed in

accordance with the laws of the State of New York applicable to contracts

made and performed in the State of New York, without giving effect to any

applicable conflict of laws principles to the extent that the application of the

laws of another jurisdiction would be required thereby.

[Signature page follows] 

1  Capitalized terms used, but not defined in this Joinder shall bear the meanings ascribed to them in the 
Agreement. 
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[Signature page to USS Form of Joinder to RSA] 

IN WITNESS WHEREOF, the Company and the undersigned have executed this 
Agreement as of the date first written above. 

[Joinder Party] 

By:  
Name: 
Title: 

[Name] 
Attention: [  ] 
[Address] 
Email: [  ] 

Aggregate Principal Amounts/Interests Beneficially Owned or Managed: 

ABL Revolving Loans  $ 
First-Out Term Loans $ 
First-Out Revolving Loans $ 
First-Out Notes $ 
Second-Out Term Loans $ 
Third-Out Notes $ 
Amended Unsecured Notes $ 
Amended Term Loans $ 
Existing Equity % 
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ANNEX 1 TO JOINDER  
RESTRUCTURING SUPPORT AGREEMENT 

[Omitted from form of Joinder] 
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EXHIBIT C TO RSA 
Prepackaged Chapter  11 Plan of  Reorganizat ion 

[Separately  Filed]
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EXHIBIT D TO RSA 
DIP Backs top  Commitment  Let ter
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Execution Version 

December 28, 2025 

PECF USS Intermediate Holding III Corporation 

118 Flanders Rd. 

Westborough, MA 01581 

Attn: Bobby Creason, John Hafferty 

$120,000,000 Senior Secured Superpriority Debtor in Possession Credit Facility 

Commitment Letter 

Ladies and Gentlemen: 

PECF USS Intermediate Holding III Corporation, a Delaware corporation (“you” or “PECF”), and 

PECF USS Intermediate Holding II Corporation, a Delaware corporation (“HoldCo”, and collectively with 

PECF and certain of its subsidiaries that are parties to the Chapter 11 Cases (as defined in the DIP Term 

Sheet), the “Debtors” and each, a “Debtor”), have requested that the parties listed on Annex A (“us”, “we” 

or the “Backstop Commitment Parties”) to the term sheet attached hereto as Exhibit A (including all 

schedules, annexes and exhibits thereto, as may be amended, restated, supplemented or otherwise modified 

from time to time, the “DIP Term Sheet”) agree to provide, under section 364 of title 11 of the United States 

Code, 11 U.S.C. §§ 101 et seq. (as amended, the “Bankruptcy Code”), a senior secured superpriority debtor 

in possession term loan facility (the “DIP Facility”) in an aggregate principal amount of $120,000,000, 

consisting of (i) an initial draw of $62,500,000 on the Closing Date (as defined in the DIP Term Sheet) of 

Interim DIP Loans (as defined in the DIP Term Sheet) subject to entry of the Interim DIP Order (as defined 

in the DIP Term Sheet) and (ii) a final draw of $57,500,000 of Final DIP Loans (as defined in the DIP Term 

Sheet) subject to entry of the Final DIP Order (as defined in the DIP Term Sheet) (collectively, the “DIP 

Loans”).  The availability of the DIP Facility will be conditioned on and subject solely to the conditions set 

forth in Section 5 below.  Capitalized terms used but not defined herein are used with the meanings assigned 

to them in (i) that certain Restructuring Support Agreement, dated as of the date hereof (including all 

schedules, annexes, exhibits and other attachments thereto, as amended, restated, amended and restated, 

supplemented or otherwise modified from time to time pursuant to the terms thereof, the “Restructuring 

Support Agreement”), by and among the Debtors, the Consenting Creditors and the Consenting Sponsor 

(each, as defined therein) from time to time party thereto or (ii) the DIP Term Sheet, as applicable. 

1. Commitment

In connection with the foregoing, the Backstop Commitment Parties are pleased to advise you of 

their commitments to provide the DIP Loans, on a several and not joint basis, in the respective amounts set 

forth adjacent to each such Backstop Commitment Party’s name on Annex A to the DIP Term Sheet (the 

“DIP Commitments”) upon the terms and subject to solely the conditions set forth in this letter agreement 

(this “Commitment Letter” and, together with the DIP Term Sheet, the “DIP Commitment Letter and Term 

Sheet”).   

We agree that, in accordance with Section 5.3(c) of the Restructuring Support Agreement and the 

DIP Term Sheet, additional Consenting Creditors that are Amended Term Loan Lenders shall be permitted 

to join this Commitment Letter and provide DIP Commitments hereunder, and we hereby authorize PJT 

Partners LP, in consultation with Centerview Partners LLC, to amend and restate Annex A to make 
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adjustments to account for the reallocation and/or assignment of the DIP Commitments to account for such 

additional Consenting Creditors without any further consent of the Backstop Commitment Parties.  

The rights and obligations of each of the Backstop Commitment Parties under the DIP Commitment 

Letter and Term Sheet shall be several and not joint and several, and no failure of any Backstop 

Commitment Party to comply with any of its obligations hereunder shall prejudice the rights, or reduce the 

obligations, of any other Backstop Commitment Party; provided that no DIP Lender shall be required to 

fund the commitment of another DIP Lender in the event such other DIP Lender fails to do so (the 

“Breaching Party”), but may at its option do so, in whole or in part, in which case such performing DIP 

Lender shall be entitled to all or a proportionate share, as the case may be, of the DIP Facility and related 

fees that would otherwise be issued to the Breaching Party. 

The DIP Loans will be provided and funded through a “Fronting Lender”, and each Backstop 

Commitment Party will be bound to acquire its share of the DIP Loans from the Fronting Lender after the 

funding of the Interim DIP Loans or the funding of the Final DIP Loans, as the case may be, by assignment 

from the Fronting Lender in accordance with the assignment provisions of the DIP Facility Documents; it 

being agreed that Barclays Bank plc shall be the Fronting Lender. 

2. Titles and Roles

It is agreed that Wilmington Savings Fund Society, FSB will act as the administrative agent and 

collateral agent (in such capacities, the “DIP Agent”) in respect of the DIP Facility.  It is understood and 

agreed that this Commitment Letter shall not constitute either an express or implied commitment or offer 

by the DIP Agent to provide any portion of the DIP Facility or to otherwise provide any financing. 

3. Information

You hereby represent that (a) all written factual information, other than (i) the Projections (as 

defined below) and (ii) information of a general economic or industry specific nature (such written 

information other than as described in the immediately preceding clauses (i) and (ii), the “Information”), 

that has been or will be made available to us by you or on behalf of you or any of your representatives in 

connection herewith is or will be, when taken as a whole, complete and correct in all material respects and 

does not or will not, when furnished and when taken as a whole, contain any untrue statement of a material 

fact or omit to state a material fact necessary in order to make the statements contained therein not materially 

misleading in light of the circumstances under which such statements are made (after giving effect to all 

supplements and updates thereto) and (b) the financial projections and other projections, budgets, estimates 

and other forward-looking information (collectively, the “Projections”) that have been or will be made 

available to us by you or on behalf of you or any of your representatives in connection herewith have been 

or will be prepared in good faith based upon assumptions that are reasonable at the time made and at the 

time the related Projections are made available to us; it being understood that (x) the Projections are merely 

a prediction as to future events and are not to be viewed as facts, (y) the Projections are subject to significant 

uncertainties and contingencies, many of which are beyond your control, and (z) no assurance can be given 

that any particular Projection will be realized and that actual results during the period or periods covered 

by any of the Projections may differ significantly from the projected results and such differences may be 

material.  You agree that if, at any time prior to the effectiveness of the DIP Facility, you become aware 

that any of the representations in the preceding sentence would be incorrect if the Information and 

Projections were being furnished, and such representations were being made, at such time, then you will 

promptly supplement the Information and the Projections so that such representations will be correct under 

those circumstances; provided that any such supplemental Information and Projections shall be treated as 

confidential in accordance with this Commitment Letter. 
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In providing this Commitment Letter and arranging the DIP Facility, the Backstop Commitment 

Parties are relying on the accuracy of the Information furnished to them by or on behalf of you by your 

representatives without independent verification thereof. 

4. Fees 

As consideration for the commitments and agreements of the Backstop Commitment Parties 

hereunder, the Debtors jointly and severally agree to pay or cause to be paid (i) to each applicable DIP 

Lender its allocable share of the nonrefundable premiums and fees, in cash or in kind, described in the DIP 

Term Sheet and (ii) to the DIP Agent the agency fee described in the fee letter (the “Agent Fee Letter”) to 

be entered into by and among the Debtors and the DIP Agent (collectively, the “Fees”) at the times, on the 

terms and subject to the conditions set forth in the DIP Commitment Letter and Term Sheet and the Agent 

Fee Letter, as applicable; provided that all Fees paid to the Fronting Lender shall be assigned to the 

applicable DIP Lenders on the applicable settlement date. 

The Debtors acknowledge and agree that the Fees shall be fully earned, nonrefundable, and non-

avoidable upon the occurrence of such events or such applicable dates as described with respect thereto in 

the DIP Commitment Letter and Term Sheet or the Agent Fee Letter, as applicable, and shall be paid by 

the Debtors, free and clear of any withholding or deduction for any applicable taxes, on the applicable dates 

as set forth in the DIP Commitment Letter and Term Sheet or the Agent Fee Letter, as applicable.  The Fees 

paid to the DIP Lenders are being earned as consideration for each DIP Lender’s DIP Commitment 

hereunder and not with respect to any other services being provided. 

5. Conditions 

 Each DIP Lender’s commitments and agreements hereunder are subject only to the conditions set 

forth under the sections of the DIP Term Sheet entitled (i)“Conditions Precedent to the DIP Loans on the 

Closing Date” and (ii) “Conditions Precedent to the DIP Loans on the Final DIP Order Entry Date”, as 

applicable.  

 Each DIP Lender acknowledges that the obligations of the Debtors hereunder are subject to the 

approval of the United States Bankruptcy Court for the District of New Jersey (the “Bankruptcy Court”). 

6. Indemnification and Expenses 

You agree to indemnify, hold harmless and defend the Backstop Commitment Parties (including in 

connection with their capacity as lenders under the DIP Commitment Letter and Term Sheet), the DIP 

Agent, the Fronting Lender and their respective affiliates and their respective directors, officers, employees, 

attorneys, advisors, consultants, agents and other representatives (each, an “Indemnified Person”) from and 

against any and all losses, claims, damages, expenses and liabilities, joint or several, to which any such 

Indemnified Person may become subject arising out of or in connection with the DIP Commitment Letter 

and Term Sheet, the DIP Facility, the use of the proceeds thereof or any claim, litigation, investigation or 

proceeding (a “Proceeding”) relating to any of the foregoing, regardless of whether any Indemnified Person 

is a party thereto, whether or not such Proceedings are brought by you, your equity holders, affiliates, 

creditors or any other person, and to reimburse each Indemnified Person within ten (10) Business Days 

after written demand for any reasonable and documented out-of-pocket legal expenses (limited to (i) one 

counsel for the DIP Agent, its respective affiliates and their respective directors, officers, employees, 

attorneys, advisors, consultants, agents and other representatives taken as a whole, (ii) one counsel for the 

Fronting Lender, (iii) one counsel for all other Indemnified Persons taken as a whole, (iv) if reasonably 

necessary, a single local counsel for all Indemnified Persons taken as a whole in each relevant material 

jurisdiction (which may be a single local counsel acting in multiple jurisdictions) and (v) solely in the case 
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of any actual or perceived conflict of interest between Indemnified Persons where the Indemnified Persons 

affected by such conflict inform you of such conflict, one additional local counsel in each relevant material 

jurisdiction to each group of affected Indemnified Persons similarly situated taken as a whole) or other 

reasonable and documented out-of-pocket expenses incurred in connection with investigating or defending 

any of the foregoing, but subject to the limitations in the next sentence; provided that the foregoing 

indemnity will not, as to any Indemnified Person, apply to losses, claims, damages, liabilities or expenses 

to the extent they (x) are found by a final, non-appealable judgment of a court of competent jurisdiction to 

arise from the willful misconduct or gross negligence of, or a material breach of the DIP Commitment 

Letter and Term Sheet by, such Indemnified Person or its control affiliates, directors, officers or employees 

(collectively, the “Related Parties”) or (y) arise from any dispute among Indemnified Persons or any 

Related Parties, other than any Proceedings against the Fronting Lender or the DIP Agent in fulfilling their 

respective roles as the Fronting Lender or the DIP Agent (or other agent role) under the DIP Commitment 

Letter and Term Sheet and other than any claims arising out of any act or omission on the part of you or 

any of your affiliates (as determined by a final, non-appealable judgment of a court of competent 

jurisdiction).  Notwithstanding the foregoing, each Indemnified Person shall be obligated to refund and 

return promptly any and all amounts paid under the indemnification provisions of this Commitment Letter 

to such Indemnified Person and/or its Related Party for any such losses, claims, damages, liabilities or 

expenses to the extent such Indemnified Person and its Related Parties are not entitled to payment of such 

amounts in accordance with the terms hereof as finally determined by a final, non-appealable judgment of 

a court of competent jurisdiction. 

In addition, whether or not the Closing Date occurs, all reasonable and documented prepetition and 

post-petition professional fees, costs and expenses of (x) the Prepetition Secured Parties (as defined in the 

DIP Term Sheet) entitled to reimbursement under the Prepetition Debt Agreements (and subject to any 

limitations set forth therein) and permitted to be paid under the Restructuring Support Agreement relating 

to the Prepetition Debt Agreements (as defined in the DIP Term Sheet) and (y) the DIP Agent, the Fronting 

Lender and the Backstop Commitment Parties (including in connection with their capacity as lenders under 

the DIP Facility) relating to the Chapter 11 Cases, the Restructuring Support Agreement or the DIP Facility 

(limited to, in the case of professional expenses, the fees, costs and expenses of Akin Gump Strauss Hauer 

& Feld LLP, Centerview Partners LLC, Kirkland & Ellis LLP, Katten Muchin Rosenman LLP, one local 

counsel to the DIP Lenders (taken as a whole) and ArentFox Schiff LLP, including, without limitation, (a) 

the preparation of documentation (including any amendments, modifications or waivers) in respect thereof, 

(b) the administration thereof and (c) in connection with the enforcement or protection of rights in 

connection with the DIP Facility or the documentation in respect thereof, subject to the DIP Orders (as 

defined in the DIP Term Sheet) and the Restructuring Support Agreement, shall be payable by the Debtors 

in accordance with the process set forth in the Interim DIP Order or the Final DIP Order, as applicable. 

You will not be liable for any settlement of any Proceeding effected without your prior written 

consent (such consent not to be unreasonably withheld, conditioned or delayed), but, if settled with your 

written consent or if there is a final judgment in any such Proceedings, you agree to indemnify and hold 

harmless each Indemnified Person from and against any and all losses, claims, damages, liabilities and 

expenses by reason of such settlement or judgment in accordance with the indemnification provisions of 

this Commitment Letter. 

It is further agreed that each DIP Lender shall only have liability to you (as opposed to any other 

person) and that each DIP Lender shall be liable solely in respect of its own commitment to the DIP Facility 

on a several, and not joint, basis with any other DIP Lender.  None of the Indemnified Persons or the 

Debtors or their respective directors, officers, employees, attorneys, advisors, consultants, agents and 

representatives shall be liable for any indirect, special, punitive or consequential damages in connection 

with this Commitment Letter, the DIP Facility or the transactions contemplated hereby or thereby; provided 
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that nothing contained in this sentence shall limit your indemnity obligations to the extent set forth in this 

Section 6. 

7. Sharing of Information, Absence of Fiduciary Relationship, Affiliate Activities

You acknowledge that each Backstop Commitment Party (or an affiliate) or the Fronting Lender 

(or an affiliate) may from time to time effect transactions, for its own or its affiliates’ account or the account 

of customers, and hold positions in loans, securities or options on loans or securities of, or claims against, 

you, your affiliates and other companies that may be the subject of the transactions contemplated by this 

Commitment Letter.  You also acknowledge that the Backstop Commitment Parties and the Fronting Lender 

and their respective affiliates have no obligation to use in connection with the transactions contemplated 

hereby, or to furnish to you, confidential information obtained from other companies or persons.  

You further acknowledge and agree that (a) no fiduciary, advisory or agency relationship between 

you and the Backstop Commitment Parties or the Fronting Lender is intended to be or has been created in 

respect of any of the transactions contemplated by this Commitment Letter, irrespective of whether the 

Backstop Commitment Parties or the Fronting Lender have advised or are advising you on other matters, 

(b) the Backstop Commitment Parties and the Fronting Lender, on the one hand, and you, on the other hand,

have an arm’s length business relationship that does not directly or indirectly give rise to, nor do you rely

on, any fiduciary duty to you or your affiliates on the part of the Backstop Commitment Parties or the

Fronting Lender, and you waive, to the fullest extent permitted by law, any claims you may have against

any Backstop Commitment Party or the Fronting Lender for breach of duty or alleged breach of any

fiduciary duty on the part of the Backstop Commitment Parties or the Fronting Lender and agree that no

Backstop Commitment Party or the Fronting Lender will have any liability (whether direct or indirect) to

you in respect of such a fiduciary duty claim or to any person asserting a fiduciary duty claim on your

behalf, including equity holders, employees or creditors, in each case, in respect of any of the transactions

contemplated by this Commitment Letter, (c) you are capable of evaluating and understanding, and you

understand and accept, the terms, risks and conditions of the transactions contemplated by this Commitment

Letter, and you are responsible for making your own independent judgment with respect to the transactions

contemplated by this Commitment Letter and the process leading thereto, (d) you have been advised that

the Backstop Commitment Parties and the Fronting Lender and their respective affiliates are engaged in a

broad range of transactions that may involve interests that differ from your and your affiliates’ interests and

that the Backstop Commitment Parties and the Fronting Lender and their respective affiliates have no

obligation to disclose such interests and transactions to you and your affiliates, (e) you have consulted your

own legal, accounting, regulatory and tax advisors to the extent you have deemed appropriate, (f) each

Backstop Commitment Party and the Fronting Lender has been, is, and will be acting solely as a principal

and, except as otherwise expressly agreed in writing by it and the relevant parties, has not been, is not, and

will not be acting as an advisor, agent or fiduciary for you or any of your affiliates and (g) none of the

Backstop Commitment Parties or the Fronting Lender or their affiliates has any obligation or duty

(including any implied duty) to you or your affiliates with respect to the transactions contemplated hereby

except those obligations expressly set forth herein and in the Restructuring Support Agreement or in any

other express writing executed and delivered by such Backstop Commitment Party or the Fronting Lender,

as applicable, and you or any such affiliate.

You acknowledge for United States securities law purposes that any DIP Lender may establish an 

information blocking device (an “Information Barrier”) between, on the one hand, its directors, officers, 

employees, agents and affiliates (as such term is used in Rule 12b-2 under the Exchange Act) and, on the 

other hand, its affiliates and its and their attorneys, accountants, financial or other advisors, members, equity 

holders, partners, directors and employees who, pursuant to such Information Barrier policy, are permitted 

to receive confidential information or otherwise participate in discussions concerning the transactions 

contemplated hereby, and those of such DIP Lender’s, and its affiliates’, other employees. 
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Additionally, you acknowledge and agree that none of the Backstop Commitment Parties or the 

Fronting Lender are advising you as to any legal, tax, investment, accounting or regulatory matters in any 

jurisdiction.  You shall consult with your own advisors concerning such matters and shall be responsible 

for making your own independent investigation and appraisal of the transactions contemplated by this 

Commitment Letter, and the Backstop Commitment Parties and the Fronting Lender shall not have any 

responsibility or liability to you with respect thereto.  Any review by the Backstop Commitment Parties or 

the Fronting Lender, as the case may be, of the transactions contemplated by this Commitment Letter or 

other matters relating thereto will be performed solely for the benefit of the Backstop Commitment Parties 

or the Fronting Lender, as the case may be, and shall not be on behalf of you or any of your affiliates. 

You acknowledge that each Backstop Commitment Party and the Fronting Lender may be (or may 

be affiliated with) a full service financial firm and as such from time to time may, and its affiliates may, 

(a) effect transactions for its own or its affiliates’ account or the account of customers, and hold long

positions in debt or equity securities, loans or other securities and financial instruments of companies that

may be the subject of the transactions contemplated hereunder or with which you or your subsidiaries may

have commercial or other relationships or (b) provide debt financing, equity capital, investment banking,

financial advisory services, securities trading, hedging, financing and brokerage activities and financial

planning and benefits counseling to other companies or similar services in respect of which you or your

subsidiaries may have conflicting interests.  The Debtors hereby waive and release, to the fullest extent

permitted by law, any claims each of them has or will or may have hereunder with respect to any conflict

of interest arising from such transactions, activities, investments or holdings, or arising from the failure of

any Backstop Commitment Party or the Fronting Lender or any of its respective affiliates or customers to

bring such transactions, activities, investments or holdings to their attention.

8. Confidentiality

This Commitment Letter is delivered to you on the understanding that neither this Commitment 

Letter nor any of its terms or substance shall be disclosed by you, directly or indirectly, to any other person 

except (a) to you and your respective officers, directors, employees, members, partners, stockholders, 

attorneys, accountants, independent auditors, professionals, experts, agents and advisors (collectively, 

“Representatives”), in each case on a confidential and need-to-know basis, (b) pursuant to the order of any 

court or administrative agency or in any legal, judicial or administrative proceeding, or otherwise as 

required by applicable law, regulation or compulsory legal process (in which case you agree to inform the 

Backstop Commitment Parties promptly thereof prior to such disclosure to the extent timely practicable 

and not prohibited by law, rule, regulation or other legal process), (c) upon the request or demand of any 

regulatory authority having jurisdiction over you, (d) upon notice to the Backstop Commitment Parties, in 

connection with any public filing requirement you are legally obligated to satisfy, in form and substance 

reasonably acceptable to the Backstop Commitment Parties, (e) in a Bankruptcy Court filing in order to 

implement the transactions contemplated hereunder, (f) to the United States Trustee, the official committee 

of unsecured creditors or any other statutory committee formed in the Chapter 11 Cases and each of their 

legal counsel, independent auditors, professionals and other experts or agents who are informed of the 

confidential nature of such information and agree to be bound by confidentiality and use restrictions 

substantially similar to those set forth in this Section 8, (g) to the parties and potential parties to the 

Restructuring Support Agreement, (h) to the extent any such information becomes publicly available other 

than by reason of disclosure by you, your affiliates or your or their representatives in breach of this 

Commitment Letter, (i) to potential participants or assignees or potential counterparties to any swap, credit 

insurance or derivative transaction relating to the Debtors, in each case, who agree to be bound by 

confidentiality and use restrictions substantially similar to those set forth in this Section 8 and (j) with 

respect to the DIP Term Sheet, to S&P and Moody’s, on a confidential basis, in connection with obtaining 

a rating for the DIP Facility. 
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Each of the Backstop Commitment Parties shall use all nonpublic information provided to them by 

you or on behalf of you by any of your representatives hereunder solely in connection with the DIP Facility 

or the restructuring transactions described herein and subject to the Restructuring Support Agreement and 

the Chapter 11 Cases and shall treat confidentially all such information; provided that nothing herein shall 

prevent any Backstop Commitment Party from disclosing any such information (i) pursuant to the order of 

any court or administrative agency or in any legal, judicial or administrative proceeding, or otherwise as 

required by applicable law, regulation or compulsory legal process (in which case such Backstop 

Commitment Party agrees to inform you promptly thereof prior to such disclosure to the extent timely 

practicable and not prohibited by law, rule, regulation or other legal process), (ii) upon the request or 

demand of any regulatory authority having jurisdiction over such Backstop Commitment Party or any of 

its affiliates, (iii) to the extent any such information becomes publicly available other than by reason of 

disclosure by any Backstop Commitment Party, its affiliates or their Representatives in breach of this 

Commitment Letter, (iv) to any Backstop Commitment Party’s affiliates, and its and such affiliates’ 

respective Representatives who need to know such information in connection with the transactions 

contemplated by this Commitment Letter and are informed of the confidential nature of such information 

and instructed to keep such information of this type confidential, (v) for purposes of establishing a “due 

diligence” defense, (vi) to the extent that such information is or was received by such Backstop 

Commitment Party from a third party that is not, to such Backstop Commitment Party’s knowledge, subject 

to confidentiality obligations owed to you, (vii) to the extent that such information is independently 

developed by such Backstop Commitment Party or (viii) to potential participants or assignees or potential 

counterparties to any swap, credit insurance or derivative transaction relating to the Debtors, in each case, 

who agree to be bound by confidentiality and use restrictions substantially similar to those set forth in this 

Section 8.  The provisions of this paragraph shall automatically terminate and be superseded by the 

confidentiality provisions to the extent covered in the definitive documentation for the DIP Facility upon 

the initial funding thereunder, and the provisions of this Section 8 shall in any event automatically terminate 

one year following the date of this Commitment Letter.  Notwithstanding any other provision herein, this 

Commitment Letter does not limit the disclosure of any tax strategies. 

9. Miscellaneous

This Commitment Letter shall not be assignable by you without the prior written consent of each 

Backstop Commitment Party and the Fronting Lender (and any purported assignment without such consent 

shall be null and void), is intended to be solely for the benefit of the parties hereto, the DIP Agent, the 

Fronting Lender and the Indemnified Persons, and is not intended to and does not confer any benefits upon, 

or create any rights in favor of, any person other than the parties hereto, the DIP Agent, the Fronting Lender 

and the Indemnified Persons to the extent expressly set forth herein.  The Backstop Commitment Parties 

reserve the right to employ the services of their respective affiliates in providing services contemplated 

hereby, and to satisfy their obligations hereunder through, or assign their rights and obligations hereunder 

to, one or more of their respective affiliates, separate funds and/or accounts within their control or 

investment funds under their or their respective affiliates’ management and/or advisement (collectively, 

“DIP Lender Affiliates”), and to allocate, in whole or in part, to their respective affiliates certain fees 

payable to the Backstop Commitment Parties in such manner as the Backstop Commitment Parties and their 

respective affiliates may agree in their sole discretion; provided that such Backstop Commitment Party will 

be liable for the actions or inactions of any such person whose services are so employed, and no delegation 

or assignment to any DIP Lender Affiliate shall relieve such Backstop Commitment Party from its 

obligations hereunder to the extent that any DIP Lender Affiliate fails to satisfy the DIP Commitments 

hereunder at the time required. 

The DIP Commitment Letter and Term Sheet may not be amended or waived except by an 

instrument in writing signed by you and each Backstop Commitment Party and, if such amendment or 

waiver materially adversely affects the rights or obligations of the Fronting Lender, the Fronting Lender, 
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except to amend Annex A to the DIP Term Sheet as otherwise described herein.  This Commitment Letter 

may be executed in any number of counterparts, each of which shall be an original, and all of which, when 

taken together, shall constitute one agreement.  Delivery of an executed signature page of this Commitment 

Letter by facsimile or electronic transmission (e.g., “pdf” or “tif”) shall be effective as delivery of a 

manually executed counterpart hereof.  This Commitment Letter, together with the Restructuring Support 

Agreement, the DIP Term Sheet and the other agreements referenced in this Commitment Letter, set forth 

the entire understanding of the parties with respect to the DIP Facility, and replace and supersede all prior 

agreements and understandings (written or oral) related to the subject matter hereof.  This Commitment 

Letter shall be governed by, and construed and interpreted in accordance with, the laws of the State of 

New York and the Bankruptcy Code, to the extent applicable. 

You and we hereby irrevocably and unconditionally submit to the exclusive jurisdiction of the 

United States District Court for the Southern District of New York (or if such court does not have 

jurisdiction, any state court or Federal court located in the Borough of Manhattan) and any appellate court 

from any thereof, and each of the parties hereto hereby irrevocably and unconditionally agrees that all 

claims in respect of the Chapter 11 Cases may be heard and determined in the Bankruptcy Court and any 

other Federal court having jurisdiction over the Chapter 11 Cases from time to time, over any suit, action 

or proceeding arising out of or relating to the transactions contemplated hereby, this Commitment Letter or 

the performance of services hereunder or thereunder.  Notwithstanding the foregoing consent to jurisdiction 

in United States District Court for the Southern District of New York, upon the commencement of the 

Chapter 11 Cases, each of the parties hereto agrees that, if the Chapter 11 Cases are pending, the Bankruptcy 

Court shall have exclusive jurisdiction over all matters arising out of or relating to the transactions 

contemplated hereby, this Commitment Letter or the performance of services hereunder or thereunder.  You 

and we agree that service of any process, summons, notice or document by registered mail addressed to you 

or us shall be effective service of process for any suit, action or proceeding brought in any such court.  You 

and we hereby irrevocably and unconditionally waive any objection to the laying of venue of any such suit, 

action or proceeding brought in any such court and any claim that any such suit, action or proceeding has 

been brought in any inconvenient forum.  You and we hereby irrevocably agree to waive trial by jury in 

any suit, action, proceeding, claim or counterclaim brought by or on behalf of any party related to or arising 

out of this Commitment Letter or the performance of services hereunder or thereunder. 

Each of the Backstop Commitment Parties hereby notifies you that, pursuant to the requirements 

of the USA PATRIOT Act, Title III of Pub. L. 107-56 (signed into law on October 26, 2001) (the 

“PATRIOT Act”), it is required to obtain, verify and record information that identifies the Debtors, which 

information includes names, addresses, tax identification numbers and other information that will allow 

such Backstop Commitment Party and the Fronting Lender to identify the Debtors in accordance with the 

PATRIOT Act.  This notice is given in accordance with the requirements of the PATRIOT Act and is 

effective for the Backstop Commitment Parties and any lender under the DIP Facility. 

The indemnification, expense reimbursement, jurisdiction, confidentiality, governing law, sharing 

of information, no agency or fiduciary duty, waiver of jury trial, service of process and venue provisions 

contained herein shall remain in full force and effect regardless of whether the DIP Facility Documents 

shall be executed and delivered and notwithstanding the termination of this Commitment Letter or the DIP 

Commitments; provided that, upon execution of the DIP Facility Documents, any comparable provisions 

in the DIP Facility Documents shall supersede such provisions herein. 

The parties hereto hereby agree that the DIP Commitment Letter and Term Sheet is a legal, valid, 

binding and enforceable agreement with respect to the subject matter herein, except as such enforceability 

may be limited by Debtor Relief Laws (as defined in the First Out/Second Out Prepetition Credit 

Agreement) and by general principles of equity; it being acknowledged and agreed that the funding of the 

DIP Facility is subject solely to the conditions specified in Section 5 herein. 
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If the DIP Commitment Letter and Term Sheet correctly sets forth our agreement, please indicate 

your acceptance of the terms of the DIP Commitment Letter and Term Sheet by returning to us executed 

counterparts of the DIP Commitment Letter and Term Sheet no later than 11:59 p.m. New York City time, 

on December 28, 2025.  This offer will automatically expire if we have not received such executed 

counterparts in accordance with the preceding sentence.  In addition, the commitment and agreements of 

the Backstop Commitment Parties hereunder shall expire (the date of such expiration, the “Termination 

Date”) automatically upon the occurrence of any of the following unless waived by the Required Backstop 

Lenders (which may be confirmed via e-mail by counsel on behalf of the Required Backstop Lenders): (i) 

if you have not commenced the Chapter 11 Cases and filed a motion seeking entry of the Interim DIP Order 

and the Final DIP Order by the applicable dates set forth in the Restructuring Support Agreement (as such 

dates may be extended under the terms of the Restructuring Support Agreement), (ii) if the Bankruptcy 

Court has not entered the Interim DIP Order by the applicable date set forth in the Restructuring Support 

Agreement (as such date may be extended under the terms of the Restructuring Support Agreement), or (iii) 

upon the termination of the Restructuring Support Agreement in accordance with its terms (other than a 

termination of the Restructuring Support Agreement resulting from a breach thereof, or a breach of any DIP 

Facility Document or any DIP Order, in each case, by any DIP Lenders (whether in their capacities as DIP 

Lenders or parties to the Restructuring Support Agreement). 

[Remainder of this page intentionally left blank] 
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EXHIBIT A 

DIP TERM SHEET 

See attached.

EXHIBIT A 

DIP TERM SHEET 

See attached. 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 137 of 405



PECF USS INTERMEDIATE HOLDING III CORPORATION 

Senior Secured Superpriority 

Debtor in Possession Credit Facility Term Sheet 

This Senior Secured Superpriority Debtor in Possession Credit Facility Term Sheet (including all 

schedules, annexes and exhibits hereto, as may be amended, amended and restated, supplemented or 

otherwise modified from time to time, this “DIP Term Sheet”) describes the terms and conditions of the 

senior secured superpriority debtor in possession term loan facility (the “DIP Facility”) to be provided by 

the DIP Lenders (as defined below) to PECF USS Intermediate Holding III Corporation, a Delaware 

corporation (the “Borrower”), in connection with cases (collectively, the “Chapter 11 Cases”) filed or to 

be filed by the Borrower, PECF USS Intermediate Holding II Corporation, a Delaware corporation 

(“HoldCo”), and each subsidiary of the Borrower that is a guarantor or borrower under any of the 

Prepetition Debt Agreements (as defined below) (together with the Borrower and HoldCo, the “Debtors”), 

in the United States Bankruptcy Court for the District of New Jersey (the “Bankruptcy Court”) pursuant 

to chapter 11 of title 11 of the United States Code (as amended, the “Bankruptcy Code”) no later than 

December 29, 2025 (the “Petition Date”).

Capitalized terms used but not defined herein have the meanings assigned to them in the 

Restructuring Support Agreement, dated as of December 28, 2025 (including all amendments, amendments 

and restatements, supplements and other modifications thereto, the “Restructuring Support Agreement”), 

by and among the Debtors, the Consenting Creditors from time to time party thereto and the Consenting 

Sponsor (each, as defined therein) or the DIP Orders (as defined below). 

This DIP Term Sheet does not constitute (nor will it be construed as) an offer for the purchase, sale 

or subscription or invitation of any offer to buy, sell or subscribe for any securities or a solicitation of 

acceptances or rejections as to any chapter 11 plan of reorganization, it being understood that such an offer, 

if any, or solicitation only will be made in compliance with applicable provisions of securities, bankruptcy, 

and/or other applicable laws.  

BORROWER: PECF USS Intermediate Holding III Corporation, a Delaware 

corporation, in its capacity as a debtor and debtor in possession under 

chapter 11 of the Bankruptcy Code (the “Borrower”). 

GUARANTORS: HoldCo and all other Debtors, each in its capacity as a debtor and 

debtor in possession under chapter 11 of the Bankruptcy Code (each, 

a “Guarantor”).   

DIP LENDERS: Participation in the DIP Facility shall be offered on a pro rata basis 

to all holders of the First-Out Term Loans, the First-Out Revolving 

Loans and the Prepetition First-Out Notes (each as defined in the 

Restructuring Support Agreement) and the Amended Term Loan 

Lenders (provided that the Amended Term Loan Lenders shall solely 

be permitted to participate up to an aggregate amount equal to 

1.780% of the DIP Commitments (as defined below)), and shall be 

backstopped by the members of the Ad Hoc Group (as defined in the 

Restructuring Support Agreement) and, to the extent contemplated 

by the Restructuring Support Agreement, certain Amended Term 

Loan Lenders (collectively, the “Backstop Lenders”) in the 

amounts set forth on Annex A hereto (all such participating creditors, 
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collectively, the “DIP Lenders” and, individually, each, a “DIP 

Lender”). 

DIP AGENT: Wilmington Savings Fund Society, FSB shall be the sole 

administrative agent and collateral agent for the DIP Facility (in such 

capacities, the “DIP Agent”). 

DIP FACILITY: The DIP Lenders agree, severally and not jointly, to make senior 

secured superpriority debtor in possession loans (the “DIP Loans”) 

to the Borrower in an aggregate principal amount equal to 

$120,000,000 (the commitments in respect of the DIP Loans, the 

“DIP Commitments”) on the terms and conditions herein; provided 

that no Backstop Lender shall be obligated to make DIP Loans in an 

amount in excess of the portion of the DIP Commitments set forth 

next to such Backstop Lender’s name in the table set forth on 

Annex A hereto; provided, further, that the DIP Commitments will 

be initially provided and funded through Barclays Bank plc, as the 

fronting lender (the “Fronting Lender”). 

AVAILABILITY: The DIP Facility shall be funded in an initial draw of $62,500,000 

on the Closing Date (as defined below) (the “Interim DIP Loans”) 

and a final draw of $57,500,000 upon the entry of the Final DIP 

Order (as defined below) (the “Final DIP Loans”), in each case, by 

the DIP Lenders pursuant to their respective DIP Commitments or 

the Fronting Lender, pursuant to mechanics agreed to by the 

Borrower and the Required Backstop Lenders  (as defined below), in 

accordance with the Approved DIP Budget (as defined below) (after 

giving effect to the Permitted Variances (as defined below)), subject 

to the satisfaction or waiver by the Required Backstop Lenders of the 

conditions precedent described below in the section entitled 

“Conditions Precedent to the DIP Loans on the Closing Date” or 

“Conditions Precedent to the DIP Loans on the Final DIP Order 

Entry Date”, as applicable, and otherwise in accordance with the 

provisions of this DIP Term Sheet and the “Use of Proceeds” section 

hereof, the DIP Facility Documents (as defined below) and the terms 

of the DIP Orders. 

The DIP Lenders or the Fronting Lender shall fund the DIP Loans 

by wire transfer of immediately available funds no later than 2:00 

p.m., New York City time, one (1) Business Day after entry of the

Interim DIP Order or the Final DIP Order, as applicable, to the

account of the DIP Agent, and the DIP Agent shall fund the DIP

Loans to the Borrower by wire transfer of immediately available

funds on such date; provided that at the discretion of such DIP

Lenders and the Fronting Lender, funds may be wired directly to the

Borrower.

The proceeds of all DIP Loans not otherwise applied directly to the 

payment of amounts permitted to be paid under the Approved DIP 

Budget (after giving effect to the Permitted Variances) shall be 

maintained in deposit accounts of the Debtors that are subject to the 
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DIP Liens (as defined below) in favor of the DIP Agent, which DIP 

Liens shall be granted and automatically perfected solely pursuant to 

the DIP Orders (as defined below). 

CLOSING DATE: “Closing Date” means the date on which the “Conditions Precedent 

to the DIP Loans on the Closing Date” as set forth below (including, 

without limitation, entry of the Interim DIP Order) shall have been 

satisfied or waived by the Required Backstop Lenders in accordance 

with this DIP Term Sheet and the DIP Facility Documents.   

As used herein, “Business Day” shall mean any day (other than a 

Saturday or a Sunday) on which banks are required to be open for 

business in New York City. 

DIP LOAN 

DOCUMENTATION: 

As of the Closing Date, a credit agreement (the “DIP Credit 

Agreement”), a guaranty, a security agreement and the DIP Orders 

shall be the definitive documentation for the DIP Facility 

(collectively, the “DIP Facility Documents”), such documentation 

shall be in form and substance reasonably satisfactory to each of the 

DIP Agent, the Required Backstop Lenders and the Borrower, and 

the DIP Facility Documents shall contain the terms and conditions 

set forth in this DIP Term Sheet and such other terms as the 

Borrower, the DIP Agent and the Required Backstop Lenders shall 

agree; provided that (i) the DIP Facility Documents shall be 

substantially based on the First Out/Second Out Prepetition Credit 

Agreement (as defined below) and the other Loan Documents (as 

defined in the First Out/Second Out Prepetition Credit Agreement), 

(ii) the provisions of the DIP Facility Documents shall, upon 

execution, supersede the provisions of the commitment letter to 

which this DIP Term Sheet is attached (the “DIP Backstop 

Commitment Letter”) and this DIP Term Sheet to the extent the 

DIP Facility Documents have comparable provisions, (iii) the DIP 

Facility Documents shall not contain any EBITDA, ratio or grower 

based baskets and (iv) the provisions of the DIP Facility Documents 

shall be consistent with this DIP Term Sheet, the Interim DIP Order 

and, once entered, a final order with respect to the DIP Facility, in 

form and substance reasonably satisfactory to the DIP Agent and the 

Required Backstop Lenders, granting final approval of the DIP 

Facility, the DIP Backstop Commitment Letter, this DIP Term Sheet 

and the DIP Facility Documents (the “Final DIP Order” and, 

together with the Interim DIP Order, the “DIP Orders”).  It is 

understood and agreed that no control agreements, intellectual 

property security agreements, mortgages or legal opinions shall be 

required, and no collateral documents or filings shall be made under 

any non-U.S. jurisdiction, in connection with the DIP Facility 

Documents.  

CASH COLLATERAL: Subject to entry of the Interim DIP Order (including the provision of 

adequate protection therein) and per the terms of the Restructuring 

Support Agreement, the Prepetition Secured Parties (as defined 

below) and the DIP Lenders shall consent to the use of their 
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respective “cash collateral” as defined in section 363(a) of the 

Bankruptcy Code (the “Cash Collateral”) on the terms and 

conditions set forth in the DIP Orders and the other DIP Facility 

Documents. 

USE OF PROCEEDS: Subject to Bankruptcy Court approval, the Debtors shall use the 

proceeds of the DIP Facility and Cash Collateral in accordance with 

this DIP Term Sheet, the DIP Facility Documents, the DIP Orders 

and the Approved DIP Budget (after giving effect to the Permitted 

Variances), for (a) working capital and general corporate purposes 

of the Debtors, including for the payment of Debtor professional fees 

incurred in the Chapter 11 Cases consistent with the terms of the 

Restructuring Support Agreement, (b) bankruptcy-related costs and 

expenses in respect of the Chapter 11 Cases, (c) costs and expenses 

related to the DIP Facility, (d) making adequate protection payments 

to or for the benefit of the Prepetition Secured Parties, (e) obtaining 

new, or increasing the size of existing, letters of credit (and providing 

cash collateral with respect thereto), and (f) any other purposes 

specifically set forth in the Approved DIP Budget. 

For the avoidance of doubt and notwithstanding anything to the 

contrary herein, none of the proceeds of the DIP Facility (including 

any disbursements set forth in the Approved DIP Budget or 

obligations benefiting from the Carve Out), the DIP Collateral (as 

defined below), the Prepetition Collateral (as defined in the DIP 

Orders), any Cash Collateral or the Carve Out (as defined below) 

(other than the Investigation Budget Cap (as defined below)) may be 

used directly or indirectly, including through reimbursement of 

professional fees of any non-Debtor party, for any of the following 

(each such prohibited use, a “Prohibited Action”): (a) to investigate, 

analyze, commence, prosecute, threaten, litigate, object to, contest or 

challenge in any manner or raise any defenses to the validity, 

perfection, priority, extent or enforceability of any amount due under 

the DIP Facility Documents, the Prepetition Secured Facilities 

Documents (as defined in the DIP Orders) or the liens or claims 

granted under the DIP Facility Documents or the Prepetition Secured 

Facilities Documents, including the Prepetition Liens and the DIP 

Liens, or any mortgage, security interest or lien with respect thereto, 

or any other rights or interests or replacement liens with respect 

thereto or any other rights or interests of the DIP Agent, the DIP 

Lenders or the Prepetition Secured Parties, (b) to assert any claims, 

counterclaims, offset and/or defenses, including any Avoidance 

Actions (as defined below), or any other causes of action against the 

DIP Agent, the DIP Lenders, the Prepetition Secured Parties or, in 

each case, their respective agents, affiliates, subsidiaries, directors, 

officers, employees, representatives, attorneys or advisors (other 

than with respect to the failure of the DIP Agent or any DIP Lender 

to perform its obligations under, or comply with the terms of, the 

DIP Backstop Commitment Letter, this DIP Term Sheet or any of 

the DIP Facility Documents) including, in the case of each of clauses 

(a) and (b), without limitation, for lender liability or pursuant to
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section 105, 510, 544, 547, 548, 549, 550 or 552 of the Bankruptcy 

Code, applicable non-bankruptcy law or otherwise, (c) to prevent, 

hinder or otherwise delay the DIP Agent’s or the Prepetition Secured 

Agents’ assertion, enforcement or realization on the DIP Collateral 

or the Prepetition Collateral, in accordance with the DIP Facility 

Documents, the applicable Prepetition Secured Facilities Documents 

(subject to the Prepetition Intercreditor Agreements (as defined in 

the DIP Orders)) or the DIP Orders, the exercise of rights by the DIP 

Agent or the Prepetition Secured Parties once an Event of Default 

has occurred and is continuing or any other rights or interest of any 

of the DIP Agent, the DIP Lenders or the Prepetition Secured Parties 

following the occurrence of a DIP Termination Event or a Cash 

Collateral Termination Event and after the Notice Period (each as 

defined in the DIP Order), in each case to the extent permitted under 

the DIP Facility Documents, the DIP Orders and the Prepetition 

Secured Facilities Documents, as applicable, (d) to seek to 

subordinate (other than to the Carve Out or as set forth in the DIP 

Orders) or recharacterize the DIP Obligations or any of the 

Prepetition Secured Obligations (as defined in the DIP Orders) or to 

disallow or avoid any claim, mortgage, security interest, lien or 

replacement lien or payment thereunder, (e) to seek to modify any of 

the rights granted to any of the Prepetition Secured Parties, the DIP 

Agent or the DIP Lenders under the DIP Facility or the Prepetition 

Secured Facilities Documents, in the case of each of the foregoing 

clauses (a) through (e), without such party’s prior written consent, 

(f) to pay any amount on account of any claims arising prior to the 

Petition Date unless such payments are approved by an order of the 

Bankruptcy Court or otherwise permitted under the DIP Facility 

Documents, or (g) to pay allowed Professional Fees (as defined in 

the DIP Orders), disbursements, costs or expenses incurred by any 

person, including, without limitation, the Creditors’ Committee (as 

defined in the DIP Order) (if any), in connection with any of the 

foregoing; provided that, for the avoidance of doubt, the foregoing 

limitations shall not apply to defending against a Prohibited Action.  

The “Investigation Budget Cap” means a cap of $75,000 with 

respect to allowed Professional Fees to be incurred by the Creditors’ 

Committee (if any) to investigate, but not prosecute, under the 

investigation budget. 

APPROVED DIP BUDGET; 

APPROVED CASH FLOW 

PROJECTION; VARIANCE 

REPORTS: 

By no later than three (3) days prior to the Petition Date (or such later 

date agreed to by the Required Backstop Lenders), the Debtors shall 

prepare and deliver to the DIP Agent and Centerview Partners (on 

behalf of, and to be shared with, the DIP Lenders) a weekly cash 

flow forecast for the 13-week period commencing with the calendar 

week including the Petition Date, and such weekly cash flow forecast 

shall be approved by the Required DIP Lenders in their sole 

discretion (which approval may be in the form of electronic mail by 

Centerview Partners (acting in its capacity as a financial advisor to 

certain of the Required DIP Lenders)) and shall set forth, among 

other things, the projected cash receipts (including extraordinary 

receipts, asset sales and insurance proceeds) and cash disbursements 
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(including capital expenditures and other reinvestments) of the 

Debtors for the period covered thereby in the same form as set forth 

in that certain Forbearance Agreement, dated as of September 30, 

2025 (as amended, amended and restated, supplemented or otherwise 

modified from time to time prior to the Petition Date, the 

“Forbearance Agreement”), by and among the Debtors, the Lender 

Parties (as defined therein) party thereto and Bank of America, N.A., 

as administrative agent  (the “Approved DIP Budget”).  

By no later than 5:00 p.m. (Eastern Time) on the Thursday of the 

first full calendar week following the Petition Date, and no later than 

5:00 p.m. (Eastern Time) on each Thursday of each calendar week 

thereafter (or, in each case, if any Thursday is not a Business Day, 

the next Business Day thereafter), the Debtors shall deliver to the 

DIP Agent for distribution to the DIP Lenders a variance report 

(each, a “Weekly Variance Report”) setting forth, in reasonable 

detail, actual “receipts” and “disbursements” (bifurcating operating 

vs. non-operating) of the Debtors on a weekly and cumulative basis 

and any variances between the actual amounts and those set forth in 

the then-in-effect Approved DIP Budget, and including detail by 

line-item as to whether a given material variance is permanent or 

timing-based and commentary in respect thereof.  Compliance with 

the then-in-effect Approved DIP Budget shall be tested, starting with 

the second calendar week of the initial Approved DIP Budget, for 

(A) the two-week period ending on the second full calendar week of

the initial Approved DIP Budget, (B) the three-week period ending

on the third full calendar week of such Approved DIP Budget, (C)

the four-week period ending on the fourth full calendar week of the

initial Approved DIP Budget and (D) each subsequent rolling four-

week period thereafter of each then-in-effect Approved DIP Budget

(each, a “Testing Period”).  Each Thursday (or, if any Thursday is

not a Business Day, the next Business Day thereafter) following each

Testing Period, shall be referred to as a “Variance Testing Date”.

The Debtors shall comply with the following (collectively, the 

“Permitted Variances”): 

As of any Variance Testing Date, the Debtors shall not allow: (i) the 

aggregate receipts of the Debtors to be less than (A) for the first 

Variance Testing Date, 80% (on a cumulative basis for such Testing 

Period) of the estimated receipts provided in the then-in-effect 

Approved DIP Budget and (B) for each Variance Testing Date 

thereafter, 85% (on a cumulative basis for such Testing Period) of 

the estimated receipts provided in the then-in-effect Approved DIP 

Budget, and (ii) the aggregate disbursements of the Debtors 

(excluding restructuring professional fees and expenses incurred and 

paid by the Debtors, the DIP Agent, the DIP Lenders and any 

Prepetition Secured Parties) to exceed (A) for the first Variance 

Testing Date, 120% (on a cumulative basis for such Testing Period) 

of the estimated disbursements provided in the then-in-effect 

Approved DIP Budget and (B) for each Variance Testing Date 
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thereafter, 115% (on a cumulative basis for such Testing Period) of 

the estimated disbursements provided in the then-in-effect Approved 

DIP Budget.   

Additional variances, if any, from the Approved DIP Budget, and 

any proposed changes to the Approved DIP Budget shall be subject 

to the written approval of the Required DIP Lenders.  For the 

avoidance of doubt, any reference to “written consent” or “written 

approval” hereunder shall include consent or approval granted by e-

mail (including as communicated by counsel to the DIP Lenders by 

e-mail).

Commencing no later than 5:00 p.m. (Eastern Time) on the Thursday 

of the fourth full calendar week following the Petition Date, and 

continuing no later than 5:00 p.m. (Eastern Time) on the Thursday 

of every fourth week thereafter (or, in each case, if any Thursday is 

not a Business Day, the next Business Day thereafter), or at any other 

interim time as reasonably requested by the Borrower, the weekly 

budget shall be updated, and if such updated budget is in form and 

substance satisfactory to the Required DIP Lenders in their sole 

discretion, it shall become the “Approved DIP Budget” for purposes 

of this DIP Term Sheet, the DIP Facility Documents and the DIP 

Orders (it being understood that the Required DIP Lenders shall be 

deemed satisfied with any updated budget, unless the Required DIP 

Lenders or any Ad Hoc Group Advisor (as defined in the 

Restructuring Support Agreement) objects within five (5) Business 

Days after receipt of such budget).  Any amendments, restatements, 

supplements or other modifications to the Approved DIP Budget or 

any Weekly Variance Report shall be subject to the prior written 

approval of the Required DIP Lenders prior to the implementation 

thereof.  Until any such updated budget, amendment, restatement, 

supplement or modification has been approved by the Required DIP 

Lenders, the Debtors shall be subject to and be governed by the terms 

of the Approved DIP Budget then in effect. 

MINIMUM LIQUIDITY: Minimum liquidity of $25,000,000, tested as of the end of each 

calendar week based on the information reported in the Weekly 

Variance Report delivered on the Thursday of the following calendar 

week (or, if any Thursday is not a Business Day, the next Business 

Day thereafter), subject to a three (3) Business Day grace period to 

cure any breach thereof. 

RANKING OF SECURITY 

INTEREST: 

All DIP Loans and other liabilities and obligations owed to the DIP 

Lenders and the DIP Agent under or in connection with this DIP 

Term Sheet, the DIP Facility Documents and/or the DIP Orders 

(collectively, the “DIP Obligations”), in all cases subject to (a) the 

“Carve Out” as defined in the DIP Orders (the “Carve Out”) and (b) 

the Prepetition Permitted Liens (as defined below), shall be, pursuant 

to: 
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(i) section 364(c)(1) of the Bankruptcy Code, entitled to

superpriority administrative expense claim status in all of the

Chapter 11 Cases with priority over any and all

administrative expenses, whether heretofore or hereafter

incurred, of the kind specified in sections 503(b) or 507(a)

of the Bankruptcy Code;

(ii) section 364(c)(2) of the Bankruptcy Code, secured by a fully

perfected first priority security interest in and lien on all

unencumbered DIP Collateral of the Debtors, including,

subject to entry of the Final DIP Order, the proceeds of any

causes of action under Bankruptcy Code sections 502(d),

544, 545, 547, 548, 549, 550, and 553 and any other 

avoidance actions under the Bankruptcy Code or applicable 

non-bankruptcy law (the “Avoidance Actions”), but 

excluding such Avoidance Actions themselves (it being 

understood that the ABL Priority Collateral (as defined in 

the DIP Orders) is not included among the unencumbered 

DIP Collateral); 

(iii) section 364(c)(3) of the Bankruptcy Code, secured by a fully

perfected junior security interest in and lien on the DIP

Collateral of the Debtors that are subject to the Prepetition

Permitted Liens (as defined below), including the ABL

Priority Collateral; and

(iv) section 364(d)(1) of the Bankruptcy Code, secured by a fully

perfected first priority priming lien on the DIP Collateral of

the Debtors pledged under the Prepetition Primed Facilities

(as defined below) (the liens under clauses (ii), (iii) and (iv),

collectively, the “DIP Liens”).

The DIP Liens shall not be made pari passu with, or subordinated to, 

any other liens or security interests (whether currently existing or 

hereafter created), subject in each case only to the Carve Out and 

Prepetition Permitted Liens. 

As used herein, “Prepetition Permitted Liens” shall mean certain 

liens senior by operation of law or otherwise permitted to be senior 

by the Prepetition Secured Facilities Documents and solely to the 

extent any such liens were valid, properly perfected, non-avoidable 

and senior in priority to the Prepetition Liens (as defined below) as 

of the Petition Date, or valid, non-avoidable, senior priority liens in 

existence as of the Petition Date that are perfected after the Petition 

Date as permitted by section 546(b) of the Bankruptcy Code), 

including, without limitation, the ABL Prepetition Liens (as defined 

below) on  the ABL Priority Collateral. 

As used herein, “Prepetition Primed Facilities” shall mean the First 

Out/Second Out Prepetition Claims, the Prepetition First-Out Notes 

Claims, the Amended Term Loan Prepetition Claims, the Prepetition 
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Third-Out Notes Claims and the Intercompany Loan Prepetition 

Claims. 

PREPETITION FACILITIES: First Out/Second Out Credit Facility: The Debtors have outstanding 

(i) term loans in an aggregate estimated principal amount

outstanding of approximately $2,209,481,850 plus applicable

interest, premiums (if any), costs, fees, expenses and other

obligations and (ii) revolving loans in an aggregate estimated

principal amount outstanding of approximately $100,000,000 plus

applicable interest, premiums (if any), costs, fees, expenses and other

obligations (collectively, the “First Out/Second Out Prepetition

Claims”), in each case, under that certain Credit Agreement, dated

as of August 22, 2024 (as amended, amended and restated,

supplemented or otherwise modified from time to time prior to the

Petition Date, the “First Out/Second Out Prepetition Credit

Agreement”), and together with all related security agreements,

collateral agreements, pledge agreements, control agreements,

guarantees and other documents, by and among HoldCo, the

Borrower, Vortex Holdco, LLC, a Cayman Islands limited liability

company, Vortex Opco, LLC, a Cayman Islands limited liability

company, the other subsidiaries of the Borrower party thereto, the

administrative agent and collateral agent party thereto (in such

capacities, the “First Out/Second Out Prepetition Agent”) and the

lenders party thereto (the “First Out/Second Out Prepetition

Lenders” and, together with the First Out/Second Out Prepetition

Agent, the “First Out/Second Out Prepetition Secured Parties”).

The Debtors have granted to the First Out/Second Out Prepetition

Agent, on behalf of the First Out/Second Out Prepetition Secured

Parties, a continuing security interest in the Collateral (as defined in

the First Out/Second Out Prepetition Credit Agreement) in

connection with the First Out/Second Out Prepetition Claims (the

“First Out/Second Out Prepetition Liens”).

First-Out Notes: The Debtors have outstanding floating rate senior 

secured notes (the “Prepetition First-Out Notes”) in an aggregate 

estimated principal amount outstanding of approximately 

$10,421,708 plus applicable interest, premiums (if any), costs, fees, 

expenses and other obligations (collectively, the “Prepetition First-

Out Notes Claims”) issued under that certain Indenture, dated as of 

September 3, 2024 (as amended, amended and restated, 

supplemented or otherwise modified from time to time prior to the 

Petition Date, the “Prepetition First-Out Notes Indenture”), and 

together with all related security agreements, collateral agreements, 

pledge agreements, control agreements, guarantees and other 

documents, by and among Vortex Opco, LLC, a Cayman Islands 

limited liability company, the guarantors party thereto, the trustee 

party thereto (in such capacity, the “Prepetition First-Out Notes 

Trustee”) and the collateral agent party thereto (in such capacity, the 

“Prepetition First-Out Notes Agent” and, together with the 

Prepetition First-Out Notes Trustee and the holders of the Prepetition 

First-Out Notes, the “Prepetition First-Out Notes Secured 
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Parties”).  The Debtors have granted to the Prepetition First-Out 

Notes Agent, on behalf of the Prepetition First-Out Notes Secured 

Parties, a continuing security interest in the Collateral (as defined in 

the Prepetition First-Out Notes Indenture) in connection with the 

Prepetition First-Out Notes Claims (the “Prepetition First-Out 

Notes Liens”). 

ABL Facility: The Debtors have outstanding revolving loans in an 

aggregate estimated principal amount outstanding of approximately 

$153,207,900 plus applicable interest, premiums (if any), costs, fees, 

expenses and other obligations (collectively, the “ABL Prepetition 

Claims”) under that certain Revolving Credit Agreement, dated as 

of December 17, 2021 (as amended, amended and restated, 

supplemented or otherwise modified from time to time prior to the 

Petition Date, the “ABL Prepetition Credit Agreement”), and 

together with all related security agreements, collateral agreements, 

pledge agreements, control agreements, guarantees and other 

documents, by and among Holdco, the Borrower, USS Ultimate 

Holdings Inc., a Delaware corporation, the administrative agent and 

collateral agent party thereto (in such capacities, the “ABL 

Prepetition Agent”), and the lenders party thereto (the “ABL 

Prepetition Lenders” and, together with the ABL Prepetition 

Agent, the “ABL Prepetition Secured Parties”).  The Debtors have 

granted to the ABL Prepetition Agent, on behalf of the ABL 

Prepetition Secured Parties, a continuing security interest in the ABL 

Priority Collateral in connection with the ABL Prepetition Claims 

(the “ABL Prepetition Liens”). 

Amended Term Loan Facility:  The Debtors have outstanding term 

loans in an aggregate estimated principal amount outstanding of 

approximately $46,225,666 plus applicable interest, premiums (if 

any), costs, fees, expenses and other obligations (the “Amended 

Term Loan Prepetition Claims”) under that certain Credit 

Agreement, dated as of December 17, 2021 (as amended, amended 

and restated, supplemented or otherwise modified from time to time 

prior to the Petition Date, the “Amended Term Loan Credit 

Agreement”), and together with all related security agreements, 

collateral agreements, pledge agreements, control agreements, 

guarantees and other documents, by and among HoldCo, the 

Borrower, the subsidiaries of the Borrower party thereto, the 

administrative agent and collateral agent party thereto (in such 

capacities, the “Amended Term Loan Agent”) and the lenders party 

thereto (the “Amended Term Loan Lenders” and, together with the 

Amended Term Loan Agent, the “Amended Term Loan Secured 

Parties”).  The Debtors have granted to the Amended Term Loan 

Agent, on behalf of the Amended Term Loan Secured Parties, a 

continuing security interest in the Collateral (as defined in the 

Amended Term Loan Credit Agreement) in connection with the 

Amended Term Loan Prepetition Claims (the “Amended Term 

Loan Prepetition Liens”). 
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Third-Out Notes:  The Debtors have outstanding floating rate senior 

secured notes (the “Prepetition Third-Out Notes”) in an aggregate 

estimated principal amount outstanding of approximately 

$193,828,459 plus applicable interest, premiums (if any), costs, fees, 

expenses and other obligations (collectively, the “Prepetition 

Third-Out Notes Claims”) issued under that certain Indenture, 

dated as of August 22, 2024 (as amended, amended and restated, 

supplemented or otherwise modified from time to time prior to the 

Petition Date, the “Prepetition Third-Out Notes Indenture”), and 

together with all related security agreements, collateral agreements, 

pledge agreements, control agreements, guarantees and other 

documents, by and among Vortex Opco, LLC, a Cayman Islands 

limited liability company, the guarantors party thereto, the trustee 

party thereto (in such capacity, the “Prepetition Third-Out Notes 

Trustee”) and the collateral agent party thereto (in such capacity, the 

“Prepetition Third-Out Notes Agent” and, together with the 

Prepetition Third-Out Notes Trustee and the holders of the 

Prepetition Third-Out Notes, the “Prepetition Third-Out Notes 

Secured Parties”). The Debtors have granted to the Prepetition 

Third-Out Notes Agent, on behalf of the Prepetition Third-Out Notes 

Secured Parties, a continuing security interest in the Collateral (as 

defined in the Prepetition Third-Out Notes Indenture) in connection 

with the Prepetition Third-Out Notes Claims (the “Prepetition 

Third-Out Notes Liens”). 

Unsecured Notes:  The Debtors have outstanding unsecured senior 

notes (the “Prepetition Unsecured Notes”) in an aggregate 

estimated principal amount outstanding of approximately 

$133,021,000 plus applicable interest, premiums (if any), costs, fees, 

expenses and other obligations (the “Prepetition Unsecured Notes 

Claims”) issued under that certain Indenture, dated as of November 

19, 2021 (as amended, amended and restated, supplemented or 

otherwise modified from time to time prior to the Petition Date, the 

“Prepetition Unsecured Indenture”), and together with all related 

guarantees and other documents, by and among the Borrower, the 

guarantors party thereto and the trustee party thereto (the 

“Prepetition Unsecured Notes Trustee”). 

Intercompany Loan Facility: The Debtors have outstanding 

intercompany loans in an aggregate estimated principal amount 

outstanding of approximately $2,513,732,017 plus applicable 

interest, premiums (if any), costs, fees, expenses and other 

obligations (the “Intercompany Loan Prepetition Claims”) under 

that certain Credit Agreement, dated as of August 22, 2024 (as 

amended, amended and restated, supplemented or otherwise 

modified from time to time prior to the Petition Date, the 

“Intercompany Loan Credit Agreement”), and together with all 

related security agreements, collateral agreements, pledge 

agreements, control agreements, guarantees and other documents, 

among HoldCo, the Borrower, the subsidiaries of the Borrower party 

thereto, the administrative agent and collateral agent party thereto in 
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such capacities, the “Intercompany Loan Prepetition Agent”) and 

the lenders party thereto (the “Intercompany Loan Prepetition 

Lenders” and, together with the Intercompany Loan Prepetition 

Agent, the “Intercompany Loan Prepetition Secured Parties”). 

The Debtors have granted to the Intercompany Loan Prepetition 

Agent, on behalf of the Intercompany Loan Prepetition Secured 

Parties, a continuing security interest in the Collateral (as defined in 

the Intercompany Loan Prepetition Credit Agreement) in connection 

with the Intercompany Loan Prepetition Claims (the “Intercompany 

Loan Prepetition Liens”). 

As the context requires: The First Out/Second Out Prepetition Agent, 

the Prepetition First-Out Notes Agent, the Prepetition First-Out 

Notes Trustee, the ABL Prepetition Agent, the Prepetition Third-Out 

Notes Trustee, the Prepetition Third-Out Notes Agent, the 

Prepetition Unsecured Notes Trustee, the Amended Term Loan 

Agent, and the Intercompany Loan Prepetition Agent are referred to 

herein, collectively, as the “Prepetition Agents”.  The First 

Out/Second Out Secured Parties, the Prepetition First-Out Notes 

Secured Parties, the ABL Prepetition Secured Parties, the Prepetition 

Third-Out Notes Secured Parties, the Amended Term Loan Secured 

Parties, and the Intercompany Loan Prepetition Secured Parties are 

referred to herein, collectively, as the “Prepetition Secured 

Parties”. The First Out/Second Out Prepetition Claims, the 

Prepetition First-Out Notes Claims, the ABL Prepetition Claims, the 

Prepetition Third-Out Notes Claims, the Prepetition Unsecured 

Notes Claims, the Amended Term Loan Prepetition Claims, and the 

Intercompany Loan Prepetition Claims are referred to herein, 

collectively, as the “Prepetition Claims”. The First Out/Second Out 

Prepetition Liens, the Prepetition First-Out Notes Liens, the ABL 

Prepetition Liens, the Prepetition Third-Out Notes Liens, the 

Amended Term Loan Prepetition Liens, and the Intercompany Loan 

Prepetition Liens are referred to herein, collectively, as the 

“Prepetition Liens”. The First Out/Second Out Prepetition Credit 

Agreement, the Prepetition First-Out Notes Indenture, the 

Prepetition Third-Out Notes Indenture, the Prepetition Unsecured 

Indenture, the Amended Term Loan Credit Agreement, the ABL 

Prepetition Credit Agreement and the Intercompany Loan Credit 

Agreement are referred to herein, collectively, as the “Prepetition 

Debt Agreements”. 

ADEQUATE PROTECTION 

FOR PREPETITION 

SECURED PARTIES: 

As set forth in the DIP Orders. 

DIP COLLATERAL: “DIP Collateral” means, collectively, all assets of the Debtors and 

their bankruptcy estates of any nature whatsoever and wherever 

located, whether first arising prior to or following the Petition Date, 

now owned or hereafter acquired, including all accounts, chattel 

paper, commercial tort claims, documents, equipment, general 

intangibles, goods (including fixtures), instruments, inventory, 
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investment property, money, cash, cash equivalents, and all deposit 

accounts, securities accounts, commodities accounts and lockboxes 

together with all money, cash, securities and other investment 

property on deposit from time to time therein, letters of credit, letter-

of-credit rights and other supporting obligations, real property, books 

and records and, to the extent not otherwise included, all 

substitutions, replacements, accessions, products and other proceeds 

and products (whether tangible or intangible and including, without 

limitation, insurance proceeds, licenses, royalties, income, 

payments, claims, damages and proceeds of suit) of any and all of 

the foregoing and all collateral security and guarantees given by any 

person with respect to any of the foregoing, and, subject to entry of 

the Final DIP Order, the proceeds of the Avoidance Actions, but 

excluding certain customary excluded assets.  All of the DIP Liens 

shall be effective and perfected by entry of each of the Interim DIP 

Order and the Final DIP Order and without the necessity of the 

execution of mortgages, security agreements, pledge agreements, 

control agreements, financing statements or other agreements.  

Notwithstanding the foregoing, the Debtors shall take all action that 

may be necessary or desirable, or that the Required DIP Lenders or 

the DIP Agent may reasonably request, to maintain the validity, 

perfection, enforceability and priority of the security interest and 

liens of the DIP Agent in the DIP Collateral, or to enable the DIP 

Agent to protect, exercise or enforce its rights under the DIP Facility 

Documents with respect to the DIP Collateral; provided that in no 

event shall the foregoing require any control agreements, intellectual 

property security agreements or mortgages or any collateral 

documents or filings under any non-U.S. jurisdiction.  

DIP PREMIUMS AND FEES: The Debtors shall pay the following premiums and fees:  

(a) to the Backstop Lenders, on a pro rata basis in accordance with 

their DIP Backstop Commitments as set forth in Annex A hereto (as 

amended and restated from time to time in accordance with the terms 

under the DIP Backstop Commitment Letter and the Restructuring 

Support Agreement), a backstop premium equal to 7.50% of the 

aggregate principal amount of such DIP Backstop Commitments, 

earned upon execution of the DIP Backstop Commitment Letter and 

payable in-kind solely upon the occurrence of the Closing Date for 

the account of the Fronting Lender, who will subsequently assign 

such amounts to the applicable Backstop Lenders on the applicable 

settlement date;  

(b) to the DIP Lenders, on a pro rata basis in accordance with their 

DIP Commitments, an upfront premium equal to 2.00% of the 

aggregate principal amount of the DIP Loans that are funded, earned 

and payable in-kind solely upon (i) with respect to the Interim DIP 

Loans, the occurrence of the Closing Date and (ii) with respect to the 

Final DIP Loans, the funding thereof, in each case for the account of 
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the Fronting Lender, who will subsequently assign such amounts to 

the applicable DIP Lenders on the applicable settlement date; and 

(c) to the DIP Agent, an agency fee to be set forth in a letter 

agreement between the DIP Agent and the Borrower, payable in 

accordance with the terms of such letter agreement.   

The fee described in clause (c) above may be net-funded from the 

proceeds of any DIP Loans borrowed concurrently with the payment 

thereof. 

INTEREST RATE: Interest will be payable on the unpaid principal amount of all DIP 

Loans at a rate per annum equal to the Term SOFR Rate (to be 

defined consistent with the First Out/Second Out Prepetition Credit 

Agreement) (subject to a 2.00% floor) for the one-month interest 

period then in effect plus 7.75%. 

For the avoidance of doubt, the initial one-month interest period for 

any DIP Loan shall commence on the date of funding thereof, and 

each new one-month interest period shall commence at the end of the 

immediately preceding interest period. 

Interest with respect to any DIP Loan shall be (i) paid in cash on the 

last day of each interest period applicable to such DIP Loan and 

(ii) paid in cash on the Maturity Date (as defined below).  

All interest and fees under this DIP Term Sheet shall be calculated 

on the basis of a 360-day year for the actual number of days elapsed.  

All accrued interest which for any reason has not theretofore been 

paid shall be paid in full on the date on which the final principal 

amount of the DIP Loans is repaid unless otherwise provided in a 

chapter 11 plan that is reasonably acceptable to the Required DIP 

Lenders. 

DEFAULT RATE: Following the occurrence and during the continuance of an Event of 

Default (after giving effect to any applicable grace periods), at the 

written election of the Required DIP Lenders (which may apply 

retroactively to the date such Event of Default shall have first 

occurred), principal, interest and all other amounts due in respect of 

the DIP Obligations shall bear interest at a rate equal to 2.00 % per 

annum in excess of the interest rate set forth under “Interest Rate” 

above. 

RESTRUCTURING 

TRANSACTIONS: 

The Debtors shall implement the Restructuring through the Plan (as 

defined in the Restructuring Support Agreement). 

Except as otherwise agreed to by the Required DIP Lenders, all DIP 

Obligations shall receive the treatment set forth in the Restructuring 

Support Agreement. 
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On the Plan Effective Date, all fees and expenses payable under the 

DIP Facility (to the extent not previously paid pursuant to the DIP 

Orders) shall be paid in full in cash. 

MATURITY DATE: The DIP Loans (together with all other DIP Obligations) shall mature 

and be due and payable on the earliest to occur of the following (such 

date, the “Maturity Date”): 

(i) twelve (12) months after the Petition Date, subject to two three

(3)-month extensions with the consent of the Required DIP

Lenders;

(ii) the date of substantial consummation (as defined in section

1101 of the Bankruptcy Code and which for purposes hereof

shall be no later than the “effective date” thereof) of a plan of

reorganization filed in the Chapter 11 Cases that is confirmed

pursuant to an order entered by the Bankruptcy Court;

(iii) the date the Bankruptcy Court orders the conversion of the

bankruptcy case of any of the Debtors to a liquidation pursuant

to chapter 7 of the Bankruptcy Code; and

(iv) the date of acceleration of all or any portion of the DIP Loans

and the termination of the DIP Commitments upon the

occurrence of an Event of Default (as defined below).

OPTIONAL 

PREPAYMENTS: 

Optional prepayments of the DIP Loans will not be permitted at any 

time. 

MANDATORY 

PREPAYMENTS; 

APPLICATION OF 

PREPAYMENTS: 

Subject to the Prepetition ABL/Fixed Asset Intercreditor Agreement 

(as defined in the DIP Orders) with respect to net cash proceeds of 

any ABL Priority Collateral, the Debtors shall immediately pay or 

prepay the DIP Loans and all other DIP Obligations (together with a 

cash reserve established by the DIP Agent (at the direction of the 

Required DIP Lenders) to cover asserted contingent and indemnity 

obligations) until the DIP Obligations are paid in full as follows: 

(i) 100% of the net cash proceeds of any sale or disposition of all

or substantially all of the Debtors’ assets pursuant to section 363

of the Bankruptcy Code simultaneously with the consummation

thereof, after funding the Carve Out and a wind-down budget

reasonably acceptable to the Required DIP Lenders;

(ii) 100% of the net cash proceeds of any other sale or other

disposition by the Debtors of any DIP Collateral (except for

asset sales in the ordinary course of business, but excluding net

cash proceeds that are reinvested by any Debtor in fixed assets

used or useful in the business of the Debtors on or prior to the

date that is sixty (60) calendar days after the receipt of such net

cash proceeds to the extent (x) contemplated by an Approved
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DIP Budget or (y) otherwise approved by the Required DIP 

Lenders in their reasonable discretion; 

(iii) 100% of the net cash proceeds of any extraordinary receipts

received by the Debtors, but excluding net cash proceeds that

are reinvested by any Debtor in fixed assets used or useful in

the business of the Debtors on or prior to the date that is sixty

(60) calendar days after the receipt of such net cash proceeds to

the extent (x) contemplated by an Approved DIP Budget or

(y) otherwise approved by the Required DIP Lenders in their

reasonable discretion; and

(iv) 100% of the net cash proceeds received from the incurrence or

issuance of indebtedness by the Debtors not expressly permitted

to be incurred or issued pursuant to clause (iii) of the section

entitled “Negative Covenants” below.

Mandatory prepayments with the proceeds of asset sales, casualty 

events and extraordinary receipts will be subject to a shared 

materiality threshold of $1,000,000 in the aggregate per fiscal year. 

Any amount so paid or prepaid may not be reborrowed. 

Mandatory payments or prepayments and proceeds of DIP Collateral 

received by the DIP Agent will be applied in the following order of 

priority (subject to the Prepetition ABL/Fixed Asset Intercreditor 

Agreement with respect to any ABL Priority Collateral), after giving 

effect to the Carve Out and any other payments required pursuant to 

the DIP Orders: 

(i) first, to pay all reasonable and documented out-of-pocket

expenses of the DIP Agent and the Backstop Lenders

(including, without limitation, fees and expenses of counsel and

external advisors allocated to the Chapter 11 Cases);

(ii) second, to pay an amount equal to all accrued and unpaid

interest owing to the DIP Lenders holding DIP Loans;

(iii) third, to repay any principal amounts outstanding in respect of

the DIP Loans;

(iv) fourth, to pay all other amounts owing to the DIP Lenders and

the DIP Agent; and

(v) last, the balance, if any, to the Borrower or as otherwise required

by law.

For the avoidance of doubt, payments that are required to be made to 

the DIP Lenders as specified above shall be apportioned to each DIP 

Lender ratably based upon such DIP Lender’s ratable share of the 

sum of the applicable DIP Loans outstanding at such time. 
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CONDITIONS PRECEDENT 

TO THE DIP LOANS ON 

THE CLOSING DATE: 

The obligations of the DIP Lenders to make the DIP Loans on the 

Closing Date will be subject solely to satisfaction, or waiver by the 

Required Backstop Lenders, of each of the following conditions 

precedent in connection with the related draw request: 

(i) the Debtors shall have timely delivered to the DIP Agent the

Approved DIP Budget or any update thereto then required to

be delivered in accordance with this DIP Term Sheet;

(ii) the Debtors shall have delivered to the DIP Agent (x) a

notice of borrowing in connection with such draw request no

later than 11:00 a.m. New York City time on the date of entry

of the Interim DIP Order (or such later time as the Required

Backstop Lenders may agree); provided that such borrowing

shall be conditioned upon the entry of the Interim DIP Order

and (y) a copy of the signed Interim DIP Order;

(iii) the Borrower shall have delivered to the DIP Agent a closing

certificate duly executed by the chief executive officer,

president or chief financial officer (or other responsible

officer with equivalent duties) of the Borrower, by which

such officer shall certify to the DIP Agent and the DIP

Lenders that the conditions precedent to the DIP Loans set

forth in clauses (viii) and (ix) hereof to be made on the

Closing Date have been satisfied;

(iv) the interim order (in form and substance reasonably

acceptable to the Required Backstop Lenders) approving the

DIP Facility, the DIP Backstop Commitment Letter, this DIP

Term Sheet and the DIP Facility Documents (the “Interim

DIP Order”) shall have been entered by the Bankruptcy

Court (after a hearing on notice to all parties having or

asserting a lien on all or any portion of the DIP Collateral)

and shall not have been reversed, modified, amended, stayed

or vacated (or in the case of any modification or amendment,

in any material respect without the consent of the Required

Backstop Lenders), and the Debtors shall be in compliance

in all material respects with the Interim DIP Order;

(v) all of the “first day” motions and related pleadings shall have

been delivered in advance (or, in the case of orders, when

entered) to counsel to the DIP Agent and counsel to the

Required Backstop Lenders and the relief granted in

connection therewith shall be reasonably acceptable to the

Required Backstop Lenders;

(vi) the liens on and security interests in the DIP Collateral of the

DIP Agent shall be perfected by the Interim DIP Order and

without the necessity of the execution of mortgages, security

agreements, pledge agreements, financing statements or

other agreements and shall constitute first-priority liens
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(subject only to the Carve Out and the Prepetition Permitted 

Liens); 

(vii) no trustee under chapter 7 or chapter 11 of the Bankruptcy 

Code or examiner with enlarged powers beyond those set 

forth in section 1106(a)(3) and (4) of the Bankruptcy Code 

shall have been appointed in any of the Chapter 11 Cases; 

(viii) no default or Event of Default under the DIP Facility 

Documents or a DIP Termination Event under and as defined 

in the Interim DIP Order shall have occurred and be 

continuing on the Closing Date or shall exist after giving 

effect to the DIP Loans to be made on the Closing Date; 

(ix) all representations and warranties of the Debtors under the 

DIP Facility Documents shall be true and correct in all 

material respects on the Closing Date (except those qualified 

by materiality or Material Adverse Change (as defined 

below), which shall be true and correct in all respects), 

except to the extent that such representations and warranties 

expressly relate to any earlier date, in which case such 

representations and warranties shall have been true and 

correct in all material respects, as applicable, as of such 

earlier date; 

(x) none of the Chapter 11 Cases shall have been dismissed or 

converted to a chapter 7 case; 

(xi) subject to Bankruptcy Court approval, (a) each Debtor shall 

have the corporate power and authority to make, deliver and 

perform its obligations under the DIP Facility 

Documents,(b) no consent or authorization of, or filing with, 

any person (including, without limitation, any governmental 

authority) shall be required in connection with the execution, 

delivery or performance by each Debtor, or for the validity 

or enforceability in accordance with its terms against such 

Debtor, of the DIP Facility Documents except for consents, 

authorizations and filings which shall have been obtained or 

made and are in full force and effect and except for such 

consents, authorizations and filings, the failure to obtain or 

perform would not reasonably be expected to cause a 

Material Adverse Change, (c) there shall exist no unstayed 

action, suit, investigation, litigation or proceeding with 

respect to any Debtor pending in any court or before any 

arbitrator or governmental instrumentality (other than the 

Chapter 11 Cases and any claims, causes of action, adversary 

proceedings or other litigation brought in connection with 

the Chapter 11 Cases) that would reasonably be expected to 

result in a Material Adverse Change, (d) the making of the 

DIP Loans shall not violate any requirement of applicable 

law, the violation of which constitutes or is reasonably 
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expected to constitute a Material Adverse Change, 

applicable to the Debtors, after giving effect to the DIP 

Orders and any other order of the Bankruptcy Court entered 

on or prior to the date of the applicable borrowing, and shall 

not be enjoined, temporarily, preliminarily or permanently 

and (e) the funding of the DIP Loans shall not result in the 

aggregate outstanding amount of the DIP Loans exceeding 

the amount authorized by the DIP Orders; 

(xii) receipt by the DIP Agent, for distribution to each DIP

Lender, of a certificate, in form and substance reasonably

satisfactory to the Required Backstop Lenders, executed by

the secretary, chief executive officer, president, chief

financial officer, treasurer or controller (or other responsible

officer with equivalent duties) of each Debtor on behalf of

each such Debtor, certifying that attached to such certificate

are true, correct and complete copies of (a) (1) the certificate

of incorporation, certificate of limited partnership or articles

of organization, as applicable, of such Debtor, certified as of

a recent date by the applicable secretary of state and (2) the

by-laws, partnership agreement or operating or limited

liability company agreement, as applicable, of such Debtor,

in each case, then in full force and effect, (b) the resolutions

then in full force and effect adopted by the board of directors

(or comparable governing body) (including an Independent

Director) of such Debtor authorizing and ratifying the

execution, delivery and performance by such Debtor of the

Restructuring Support Agreement and all settlements and

agreements related thereto, the DIP Facility Documents and

the transactions contemplated hereby, (c) a certificate of

good standing (or local law equivalent), dated as of a recent

date, from the secretary of state of the state (or local

jurisdiction equivalent) under whose laws such Debtor was

incorporated or formed and (d) an incumbency certificate

evidencing the identity, authority and capacity of the chief

executive officer, president, chief financial officer, treasurer

or controller (or other responsible officer with equivalent

duties) thereof authorized to execute the DIP Facility

Documents and any other related document to which such

Debtor is a party or is to be a party and specimen signatures

thereof;

(xiii) to the extent invoiced at least one (1) Business Day prior to

the Closing Date, substantially concurrently with the Closing

Date, all fees and reasonable and documented out-of-pocket

expenses (whether incurred prepetition or post-petition) of

(A) the Prepetition Secured Parties entitled to reimbursement

under the Prepetition Debt Agreements (and subject to any

limitations set forth therein) and permitted to be paid under

the Restructuring Support Agreement, and (B) the DIP

Agent and the Backstop Lenders (taken as a whole), relating
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to the Debtors, the Chapter 11 Cases, the Restructuring 

Support Agreement, the DIP Facility and the Prepetition 

Debt Agreements (including, without limitation, fees and 

expenses of their counsel and external advisors allocated to 

the Chapter 11 Cases, limited to Akin Gump Strauss Hauer 

& Feld LLP, Kirkland & Ellis LLP, Katten Muchin 

Rosenman LLP, ArentFox Schiff LLP, one local counsel to 

the DIP Lenders (taken as a whole) and Centerview Partners 

LLC) shall have been paid in full (or will be paid in 

connection with such DIP Loan draw) in accordance with the 

terms of the Interim DIP Order;  

(xiv) the Restructuring Support Agreement shall be in full force 

and effect and the Debtors shall be in compliance in all 

respects with the section below entitled “Milestones”; 

(xv) the DIP Agent shall have received, at least three (3) Business 

Days prior to the Closing Date (or such shorter period as the 

DIP Agent may agree) all documentation and other 

information required by regulatory authorities under 

applicable “know your customer” and anti-money 

laundering rules and regulations (including, without 

limitation, the USA Patriot Act (Title III of Pub. L. 107 56 

signed into law October 26, 2001), as subsequently amended 

and reauthorized), in each case, requested at least seven (7) 

Business Days prior to the Closing Date; 

(xvi) to the extent requested at least seven (7) Business Days prior 

to the Closing Date, the DIP Agent and each requesting DIP 

Lender shall have received, at least three (3) Business Days 

prior to the Closing Date (or such shorter period as the DIP 

Agent may agree) in connection with the requirements of 31 

C.F.R. § 1010.230, a customary certification regarding 

beneficial ownership or control of the Borrower in a form 

reasonably satisfactory to the DIP Agent and each requesting 

DIP Lender;  

(xvii) each of the Debtors shall be a debtor in possession in the 

Chapter 11 Cases; 

(xviii) since the Petition Date, there shall not have occurred any 

circumstance or condition which, individually or in the 

aggregate, constitutes or is reasonably expected to constitute 

a Material Adverse Change; and 

(xix) the execution and delivery of the DIP Facility Documents. 

For the purposes of this DIP Term Sheet, “Material Adverse 

Change” shall mean, since the Petition Date, a material adverse 

change in (i) the business, operations, properties, liabilities or 

financial condition of the Debtors, taken as a whole, (ii) the ability 
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of the Debtors, taken as a whole, to perform their obligations under 

any DIP Facility Document, (iii) the validity or enforceability against 

the Debtors of the DIP Facility Documents in any material respect or 

(iv) the rights and remedies of the DIP Agent or any DIP Lender

thereunder, in each case, other than any material adverse changes

leading up to, or customarily resulting from, the filing of the Chapter

11 Cases.

CONDITIONS PRECEDENT 

TO THE DIP LOANS ON 

THE FINAL DIP ORDER 

ENTRY DATE:  

The obligations of the DIP Lenders to make the Final DIP Loans on 

or about the Final DIP Order Entry Date shall be subject to 

satisfaction, or written waiver, by the Required Backstop Lenders, 

of each of the conditions precedent described above in the section 

titled “Conditions Precedent to the DIP Loans on the Closing Date” 

and each of the following conditions precedent in connection with 

the related draw request: 

(i) the Debtors shall have timely delivered to the DIP Agent the

Approved DIP Budget or any update thereto required to be

delivered in accordance with this DIP Term Sheet;

(ii) the Debtors shall have delivered to the DIP Agent (x) a

notice of borrowing in connection with such draw request no

later than 11:00 a.m. New York City time on the date of

entry of the Final DIP Order (or such later time as the

Required Backstop Lenders may agree); provided that such

borrowing shall be conditioned upon the entry of the Final

DIP Order and (y) a copy of the signed Final DIP Order;

(iii) the Borrower shall have delivered to the DIP Agent a closing

certificate duly executed by the chief executive officer,

president or chief financial officer (or other responsible

officer with equivalent duties) of the Borrower, by which

such officer shall certify to the DIP Agent and the DIP

Lenders that the conditions precedent to the DIP Loans set

forth in clauses (iv) and (v) hereof to be made on the entry

date of the Final DIP Order have been satisfied;

(iv) no default or Event of Default under the DIP Facility

Documents or a DIP Termination Event under and as

defined in the DIP Orders shall have occurred and be

continuing on the entry date of the Final DIP Order or shall

exist after giving effect to the DIP Loans to be made on or

about such date;

(v) all representations and warranties of the Debtors under the

DIP Facility Documents shall be true and correct in all

material respects on the entry date of the Final DIP Order

and after giving effect to the DIP Loans to be made on or

about such date (except those qualified by materiality or

Material Adverse Change (as defined below), which shall be

true and correct in all respects), except to the extent that such
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representations and warranties expressly relate to any earlier 

date, in which case such representations and warranties shall 

have been true and correct in all material respects, as 

applicable, as of such earlier date; 

(vi) to the extent invoiced at least one (1) Business Day prior to

the funding of the DIP Loans on or about the entry date of

the Final DIP Order, substantially concurrently with such

funding, all fees and reasonable and documented out-of-

pocket expenses (whether incurred prepetition or post-

petition) of (A) the Prepetition Secured Parties entitled to

reimbursement under the Prepetition Debt Agreements (and

subject to any limitations set forth therein) and permitted to

be paid under the Restructuring Support Agreement, and

(B) the DIP Agent and the Backstop Lenders (taken as a

whole), relating to the Debtors, the Chapter 11 Cases, the

Restructuring Support Agreement, the DIP Facility and the

Prepetition Debt Agreements (including, without limitation,

fees and expenses of their counsel and external advisors

allocated to the Chapter 11 Cases, limited to Akin Gump

Strauss Hauer & Feld LLP, Kirkland & Ellis LLP, Katten

Muchin Rosenman LLP, ArentFox Schiff LLP, one local

counsel to the DIP Lenders (taken as a whole) and

Centerview Partners LLC) shall have been paid in full (or

will be paid in connection with such DIP Loan draw) in

accordance with the terms of the Final DIP Order;

(vii) the Restructuring Support Agreement shall be in full force

and effect and the Debtors shall be in compliance in all

respects with the section below entitled “Milestones”;

(viii) the Final DIP Order (in form and substance reasonably

acceptable to the Required Backstop Lenders) shall have

been entered by the Bankruptcy Court and shall not have

been reversed, modified, amended, stayed or vacated (or in

the case of any modification or amendment, in any material

respect without the consent of the Required Backstop

Lenders), and the Debtors shall be in compliance in all

material respects with the Final DIP Order; and

(ix) (a) there shall exist no unstayed action, suit, investigation,

litigation or proceeding with respect to any Debtor pending

in any court or before any arbitrator or governmental

instrumentality (other than the Chapter 11 Cases and any

claims, causes of action, adversary proceedings or other

litigation brought in connection with the Chapter 11 Cases)

that would reasonably be expected to result in a Material

Adverse Change, (b) the making of the DIP Loans shall not

violate any requirement of applicable law, the violation of

which constitutes or is reasonably expected to constitute a

Material Adverse Change, applicable to the Debtors, after
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giving effect to the DIP Orders and any other order of the 

Bankruptcy Court entered on or prior to the date of the 

applicable borrowing, and shall not be enjoined, 

temporarily, preliminarily or permanently and (c) the 

funding of the DIP Loans shall not result in the aggregate 

outstanding amount of the DIP Loans exceeding the amount 

authorized by the DIP Orders.   

REPRESENTATIONS AND 

WARRANTIES: 

Usual and customary representations and warranties for debtor in 

possession credit facilities of this type, including representations and 

warranties that are consistent with the representations and warranties 

set forth in the First Out/Second Out Prepetition Credit Agreement 

(it being understood that references to “Material Adverse Effect” 

therein shall be deemed to refer to “Material Adverse Change” as 

defined herein), which shall be deemed made by the Debtors for the 

benefit of the DIP Agent, the Fronting Lender and the DIP Lenders 

in respect of the DIP Facility and the DIP Obligations, mutatis 

mutandis, as if fully set forth herein. 

AFFIRMATIVE 

COVENANTS: 

Usual and customary affirmative covenants for debtor in possession 

credit facilities of this type (with exceptions to be agreed that are 

customary for facilities of this type), including, but not limited to, 

the existing financial reporting and operational reporting covenants 

set forth in the First Out/Second Out Prepetition Credit Agreement 

with modifications including, without limitation, (i) the financial 

statements for the fiscal year ending December 31, 2025 required to 

be delivered within 90 days shall be unaudited and exclude 

impairment testing under ASC360, (ii) the quarterly financial 

statements shall be unaudited and exclude impairment testing under 

ASC360, (iii) the requirement for a quarterly lender conference call 

shall be superseded with the requirement to have conference calls in 

clause (xiii) below, and (iv) the addition of the monthly financial 

reporting (including key performance indicators) from the 

Forbearance Agreement, and the following covenants of each 

Debtor, so long as any obligations remain outstanding under the DIP 

Facility or the DIP Orders: 

(i) timely deliver, or cause to be timely delivered, to the DIP Agent,

for distribution to each DIP Lender, the Approved DIP Budgets

and the Weekly Variance Reports, all in accordance with the

provisions set forth in the section above entitled “Approved DIP

Budget; Approved Cash Flow Projection; Variance Reports”

and otherwise in the DIP Orders;

(ii) maintain proper books of record and account, in which entries

that are full, true and correct in all material respects and are in

conformity with GAAP consistently applied shall be made of

all financial transactions and matters involving the assets and

business of such person;

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 160 of 405



24 

(iii) (A) cooperate and provide to the DIP Agent, for distribution to

each DIP Lender, all such information as required under the DIP

Facility Documents or the DIP Orders or as reasonably

requested by the DIP Agent or the Ad Hoc Group (taken as a

whole), and (B) not more than once during the term of the DIP

Facility (absent an Event of Default that has occurred and is

continuing (after giving effect to any applicable grace period)),

permit representatives and independent contractors on behalf of

the Ad Hoc Group (taken as a whole) to visit and inspect any of

its properties, to examine its corporate, financial and operating

records, and make copies thereof or abstracts therefrom, and to

discuss its affairs, finances and accounts with its directors,

officers, and independent public accountants (so long as the

Debtors have the opportunity to participate in such meetings),

all at the sole expense of the Borrower and at such reasonable

times during normal business hours and upon reasonable

advance notice to the Borrower; provided that any and all

information for which confidentiality is owed to third parties

pursuant to written agreements entered into not in

contemplation of this exception, information subject to

attorney-client or similar privilege, or information where such

disclosure would not be permitted by any applicable

requirements of law shall be excluded from this clause (iii);

(iv) comply with the Approved DIP Budget (after giving effect to

the Permitted Variances) and comply in all material respects

with the provisions of the Interim DIP Order and/or the Final

DIP Order (as applicable);

(v) comply in all material respects with the Restructuring Support

Agreement, including the “Milestones” set forth in the

Restructuring Support Agreement (as then in effect after giving

effect to any waivers or amendments thereto made in

accordance with the requirements of the Restructuring Support

Agreement);

(vi) take, or cause to be taken, all appropriate action, to do or cause

to be done all things necessary, proper or advisable under

applicable law, and to execute and deliver such agreements and

other documents, as may be required or reasonably requested by

the DIP Agent or the Required DIP Lenders to carry out the

provisions of the DIP Facility Documents;

(vii) except to the extent contemplated by the Approved DIP Budget

or otherwise consented to by the Required DIP Lenders in

writing, maintain, or cause to be maintained, the Debtors’

existence and material rights, licenses and privileges; provided

that, for the avoidance of doubt, the foregoing shall not restrict

the Debtors’ ability to reject any executory contracts, subject
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to any applicable consent or approval rights under the 

Restructuring Support Agreement; 

(viii) take, or cause to be taken, all appropriate action to remain the

sole owner of the DIP Collateral, free of liens other than the

Prepetition Permitted Liens, liens permitted to be incurred or

exist pursuant to clause (i) of the “Negative Covenants” section

hereof, liens granted or incurred after the Petition Date in the

ordinary course of business or other liens granted or imposed

pursuant to an order of the Bankruptcy Court that is in form and

substance reasonably acceptable to the Required DIP Lenders

(collectively, “Permitted Liens”);

(ix) take, or cause to be taken, all appropriate action to comply with

all laws applicable to the Debtors or the DIP Collateral and all

orders, writs, injunctions, decrees and judgments applicable to

any Debtor or its business or property, unless failure to comply

could not reasonably be expected to result in a material and

adverse effect on the business of the Debtors;

(x) subject to the Approved DIP Budget, pay when due all taxes

prior to the date on which penalties attach, except where such

tax is being contested in good faith and adequate reserves have

been established in accordance with GAAP or to the extent

payment and/or enforcement thereof is stayed as a result of the

Chapter 11 Cases;

(xi) provide drafts of all Definitive Documents (as defined in the

Restructuring Support Agreement) and any material motions or

pleadings intended to be filed by or on behalf of any Debtor

with the Bankruptcy Court in the Chapter 11 Cases to counsel

to the DIP Agent and the Required Backstop Lenders at least

three (3) Business Days prior to the date when the Debtors

intend to file such documents (to the extent reasonably

practicable);

(xii) maintain its cash management system in a manner reasonably

acceptable to the Required DIP Lenders (which shall be deemed

satisfied if the cash management system is substantially the

same as the cash management system in existence on the

Petition Date, with such modifications as set forth under the

cash management order entered by the Bankruptcy Court);

(xiii) cause the Debtors’ senior management and financial

advisors, at the reasonable request of the Ad Hoc Group (taken

as a whole) and no more than twice per calendar month, upon

reasonable prior written notice to the Debtors, to host a

conference call for the Ad Hoc Group (taken as a whole) to

discuss the Debtors’ financial performance, operational

performance or metrics and/or any other matters reasonably

requested by the Ad Hoc Group (taken as a whole) (with the
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ability for the Ad Hoc Group (taken as a whole) to request up to 

one (1) additional call per month in their reasonable discretion 

(which the Debtors shall coordinate) upon reasonable prior 

written notice to the Debtors); and 

(xiv) within 60 days after the Petition Date (which date (x) shall be

automatically extended for an additional 30 days if the

Borrower is using commercially reasonable efforts to obtain

such endorsements and (y) may be extended further by the

Required DIP Lenders (which may be confirmed via e-mail by

counsel on behalf of the Required DIP Lenders)), the Borrower

will deliver to the DIP Agent additional insured and lender loss

payee endorsements, as applicable, with respect to the Debtors’

commercial general liability and property insurance policies, in

form and substance reasonably acceptable to the Required DIP

Lenders, unless waived by the Required DIP Lenders.

Notwithstanding anything to the contrary herein, the provisions of 

the DIP Facility Documents shall be subject to the terms of the 

Restructuring Support Agreement.  In the event of any conflict 

between the terms of the DIP Facility Documents and the 

Restructuring Support Agreement, the terms of the Restructuring 

Support Agreement shall govern and control. 

NEGATIVE COVENANTS: Subject to exceptions to be agreed, usual and customary negative 

covenants for debtor in possession credit facilities of this type, 

including, but not limited to the negative covenants set forth in the 

First Out/Second Out Prepetition Credit Agreement and prohibitions 

on any Debtor to, without the express written consent of the Required 

DIP Lenders, do, cause to be done, or agree to do or cause to be done, 

directly or indirectly, any of the following: 

(i) other than liens securing indebtedness required or

permitted by the DIP Facility Documents, create, incur,

assume or suffer to exist any lien upon any of its

property, assets, income or profits, whether now owned

or hereafter acquired, except for (a) the Carve Out, (b)

the Prepetition Permitted Liens (including, without

limitation, the ABL Prepetition Lien on the ABL

Priority Collateral), (c) other liens permitted by the First

Out/Second Out Prepetition Credit Agreement which,

other than liens that are permitted to be senior to the DIP

Liens by the Required DIP Lenders, are junior to the

liens securing the DIP Facility, (d) the Adequate

Protection Liens (as defined in the DIP Orders), (e) cash

collateral for permitted letter of credit facilities, (f) liens

securing insurance premium financings and (g) other

junior liens securing obligations (not for borrowed

money) in an aggregate principal amount at any time

outstanding not to exceed $2,000,000 so long as such
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debt secured thereby does not mature earlier than the 

DIP Loans, as applicable; 

(ii) convey, sell, lease, assign, transfer or otherwise dispose

of (including through a transaction of merger or

consolidation) any of its property, business or assets,

whether now owned or hereafter acquired, other than

(a) asset sales approved by an order of the Bankruptcy

Court that is in form and substance reasonably

acceptable to the Required DIP Lenders, (b) dispositions

described in clause (i) under “Mandatory Prepayments;

Application of Prepayments” above (to the extent not

otherwise resulting in an Event of Default), (c) any

disposition which would satisfy the DIP Obligations and

the Adequate Protection Obligations (as defined in the

DIP Orders) in full in cash, (d) asset sales in the ordinary

course of business, and (e) dispositions of property

permitted under the shared cap established under the

Forbearance Agreement (including, without limitation,

dispositions of obsolete, worn out, used or surplus

property), subject to an aggregate cap of $5,000,000 for

all sales, leases, transfers and other dispositions subject

to such aggregate cap;

(iii) create, incur, assume or permit to exist any

indebtedness, other than (a) the DIP Obligations, (b)

certain ordinary course indebtedness permitted pursuant

to Section 10.04 of the First Out/Second Out Prepetition

Credit Agreement, (c) insurance premium financing and

(d) letter of credit facilities existing as of the Closing

Date plus an additional $10,000,000 during the case;

(iv) amend, modify or compromise any material term or

material amount owed under a material real property

lease or material contract in a manner material and

adverse to the interests of the DIP Lenders without the

express written consent of the Required DIP Lenders;

(v) incur or make any Restricted Payment (as defined

below), investment or loan, without the prior written

consent of the Required DIP Lenders, other than in

accordance with the Approved DIP Budget (after giving

effect to the Permitted Variances) and except as

otherwise set forth in the DIP Facility Documents;

(vi) create or acquire any ownership interest in any new

subsidiaries (whether direct or indirect), except to the

extent contemplated in the Plan (as defined in the

Restructuring Support Agreement) approved by the

Required DIP Lenders;
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(vii) create or permit to exist any other claim which is pari

passu with or senior to the claims of the DIP Lenders

under the DIP Facility, the Adequate Protection

Obligations or the Prepetition Claims, except for the

Carve Out and the Prepetition Permitted Liens and

except as otherwise set forth in the DIP Facility

Documents;

(viii) modify or alter (a) in any material manner the nature and

type of its business or the manner in which such business

is conducted or (b) its organizational documents, except

as required by the Bankruptcy Code or plan of

reorganization consistent with the Restructuring

Support Agreement, without the express written consent

of the Required DIP Lenders;

(ix) file or propose any plan of reorganization that is

inconsistent with the Restructuring Support Agreement;

(x) pay pre-petition indebtedness, except (a) payments

contemplated by the DIP Facility Documents, including

adequate protection payments as set forth in the DIP

Orders, (b) payments under the ABL Prepetition Credit

Agreement required in connection with the issuance of

letters of credit and (c) payments authorized by an order

of the Bankruptcy Court that is in form and substance

reasonably acceptable to the Required DIP Lenders;

(xi) engage in any activities that would result in any of the

Debtors becoming an “investment company” as defined

in, or subject to regulation under, the Investment

Company Act of 1940; and

(xii) make any direct or indirect management retention

bonuses or other similar payments to any person in

connection with any key employee incentive program,

key employee retention program and/or any other

similar program or arrangement without the prior

written consent of the Required DIP Lenders, other than

as expressly permitted by the Restructuring Support

Agreement.

As used in this DIP Term Sheet, “Restricted Payment” means, with 

respect to any person, (a) the declaration or payment of any dividend 

(whether in cash, securities or other property or assets) or 

distribution of cash or other property or assets in respect of equity 

interests of such person; (b) any payment (whether in cash, securities 

or other property or assets) on account of the purchase, redemption, 

defeasance, sinking fund or other retirement of the equity interests 

of such person or any other payment or distribution (whether in cash, 

securities or other property or assets) made in respect thereof, either 
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directly or indirectly; and (c) any payment made to redeem, 

purchase, repurchase or retire, or to obtain the surrender of, any 

outstanding warrants, options or other rights to acquire equity 

interests of such person now or hereafter outstanding. 

Notwithstanding anything to the contrary herein, no Debtor shall, 

directly or indirectly, (i) pay to the Consenting Sponsor (as defined 

in the Restructuring Support Agreement), any Sponsor Affiliate (as 

defined in the DIP Facility Documents) and/or any Parent Company 

(as defined in the DIP Facility Documents) any management, 

monitoring, financial advisory, consulting, financing, underwriting 

or placement services fee or payment or any other similar fee or 

payment or (ii) pay to the Consenting Sponsor or any Sponsor 

Affiliate any other amounts, including, without limitation, in the 

form of expense reimbursement, indemnification, dividends or other 

distributions (including in connection with the repurchase or 

redemption of equity interests), other than as set forth in the 

Restructuring Support Agreement or the Plan. 

Notwithstanding anything to the contrary herein, the provisions of 

the DIP Facility Documents shall be subject to the terms of the 

Restructuring Support Agreement.  In the event of any conflict 

between the terms of the DIP Facility Documents and the 

Restructuring Support Agreement, the terms of the Restructuring 

Support Agreement shall govern and control. 

MILESTONES: Milestones in respect of the Chapter 11 Cases including, but not 

limited to, the applicable milestones set forth in the Restructuring 

Support Agreement and the milestones listed below (as any such 

time and date may be extended with the written consent of the 

Required DIP Lenders (which consent may be confirmed via e-mail 

by counsel on behalf of the Required DIP Lenders), subject to 

Section 6 of the Restructuring Support Agreement (Amendments and 

Modifications)): 

(i) no later than December 29, 2025, the Debtors shall file with 
the Bankruptcy Court the Plan and the Disclosure Statement 
(as defined in the Restructuring Support Agreement);

(ii) no later than three (3) days after the Petition Date, the 
Bankruptcy Court shall have entered the Interim DIP Order;

(iii) no later than thirty-five (35) days after the Petition Date, 
the Bankruptcy Court shall have entered the Final DIP 
Order;

(iv) no later than sixty (60) days after the Petition Date, the 
Bankruptcy Court shall have entered the Confirmation 
Order (as defined in the Restructuring Support Agreement); 
and
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(v) no later than seventy-five (75) days after the Petition Date, 

the Plan Effective Date shall have occurred. 

EVENTS OF DEFAULT: Each of the following shall constitute an “Event of Default”: 

(i) the entry of the Final DIP Order in form or substance that is 

not acceptable to the Required DIP Lenders in their reasonable 

discretion; 

(ii) except as set forth in clause (xx) below, failure by any 

Debtor to be in compliance with provisions of the DIP Facility 

Documents (subject to applicable grace periods as set forth in such 

DIP Facility Document, including a three (3) Business Day grace 

period for delivery of the Approved DIP Budgets, cash flow 

forecasts and Weekly Variance Reports; it being understood and 

agreed that a failure to comply with item (vii) (with respect to 

maintenance of existence) of the section titled “Affirmative 

Covenants” above will result in an immediate Event of Default); 

(iii) any request made to the Bankruptcy Court by any Debtor for 

the reversal, modification, amendment, stay, reconsideration or 

vacatur of any DIP Order, or any of the Debtors fail to contest in 

good faith such reversal, modification, amendment, stay, 

reconsideration or vacatur of any DIP Order brought by any other 

party in interest, in each case in any material respect in a manner that 

is inconsistent with the Restructuring Support Agreement without 

the written consent of the Required DIP Lenders; 

(iv) termination of the Restructuring Support Agreement in 

accordance with its terms, other than a termination of the 

Restructuring Support Agreement resulting from a breach thereof, or 

a breach of any DIP Facility Document or any DIP Order, in each 

case, by any DIP Lenders (whether in their capacities as DIP Lenders 

or parties to the Restructuring Support Agreement); 

(v) failure of any Milestone set forth in the DIP Facility 

Documents or any Milestone (as defined in the Restructuring 

Support Agreement) to be satisfied by the specified deadline therefor 

(in each case, as then in effect after giving effect to any extensions, 

waivers or amendments thereto made in accordance with the 

requirements of the DIP Facility Documents or the Restructuring 

Support Agreement, as applicable); 

(vi) failure of any representation or warranty to be true and 

correct in all material respects (or, to the extent qualified by 

materiality or Material Adverse Change, in all respects) when made; 

(vii) the filing of any application by any Debtor for the approval 

of (or an order is entered by the Bankruptcy Court approving) any 

claim arising under section 507(b) of the Bankruptcy Code or any 

other provision of the Bankruptcy Code or any security, mortgage, 
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collateral interest or other lien in any of the Chapter 11 Cases which 

is pari passu with or senior to the DIP Obligations, DIP Liens, 

Adequate Protection Obligations, Adequate Protection Liens, or 

Prepetition Claims, excluding the Carve Out, the Prepetition 

Permitted Liens and liens expressly provided under the DIP Orders;  

(viii)  any Debtor commences (or supports) any action (other than 

an action permitted by the DIP Orders) against the DIP Agent or any 

DIP Lender or any of their agents or employees, to subordinate 

(excluding with respect to the Carve Out, the Prepetition Permitted 

Liens and liens expressly provided under the DIP Orders) or avoid 

any liens granted under any DIP Facility Document in favor of the 

DIP Lenders or the DIP Agent;  

(ix)  any Debtor commences (or supports) any action (other than 

an action permitted by the DIP Orders) against any Prepetition 

Secured Party or any of their agents or employees, to challenge, 

subordinate or avoid any claims or obligations arising, or liens 

granted, under any Prepetition Debt Agreement or under any other 

related prepetition loan documents, as applicable, or any other action 

against any Prepetition Secured Party, in its capacity as such; 

(x) without the prior written consent of the Required DIP 

Lenders, (a) any Debtor files a pleading in any court seeking or 

supporting an order to revoke reverse, stay or vacate, or amend, 

supplement or otherwise modify in any material respect, any DIP 

Facility Document or any DIP Order, or the disallowance of any DIP 

Obligations, in whole or in part, or (b) any provision of any DIP 

Facility Document or any DIP Order, or any other order of the 

Bankruptcy Court approving the Debtors’ use of Cash Collateral, 

shall for any reason cease to be valid and binding in any material 

respect;  

(xi) without the prior written consent of the Required Consenting 

Second-Out Creditors and the Required DIP Lenders, the filing with 

the Bankruptcy Court of a motion seeking approval of a sale of all or 

substantially all assets of the Debtors under section 363 of the 

Bankruptcy Code that does not provide for payment in full in cash to 

the DIP Agent and the DIP Lenders of all DIP Obligations and does 

not provide for the payment in full in cash to the Prepetition Secured 

Parties of the Adequate Protection Obligations, the Prepetition First-

Out/Second Out Loans and the Prepetition First-Out Notes upon 

closing of such sale or the effective date of a plan pursuant to which 

such sale is made; 

(xii) the appointment in any of the Chapter 11 Cases of a trustee, 

receiver, examiner or responsible officer with expanded powers 

(beyond those set forth in sections 1106(a)(3) and (a)(4) of the 

Bankruptcy Code) relating to the operation of the business of any 

Debtor; 
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(xiii) without the prior written consent of the Required DIP 

Lenders, the granting of relief from the automatic stay by the 

Bankruptcy Court to any creditor or party in interest in the Chapter 

11 Cases with respect to any portion of the DIP Collateral with an 

aggregate value in excess of $1,000,000; 

(xiv) termination of the Interim DIP Order or the Final DIP Order, 

as applicable, other than as a result of repayment of the DIP Loans; 

(xv) the conversion of any Chapter 11 Case into a case under 

chapter 7 of the Bankruptcy Code; 

(xvi) the termination of any of the Debtors’ exclusive right to 

propose a plan of reorganization under chapter 11 of the Bankruptcy 

Code; 

(xvii) a dismissal of any of the Chapter 11 Cases; 

(xviii) the filing by the Debtors of any chapter 11 plan or related 

disclosure statement that is inconsistent in any material respect with 

the Restructuring Support Agreement; 

(xix) the filing of any motion seeking approval of a sale of any 

DIP Collateral (other than any sale permitted under “Negative 

Covenants”) without the prior written consent of the Required DIP 

Lenders;  

(xx)  failure to pay (A) principal in full when due, including 

without limitation, on the Maturity Date, or (B) interest or other DIP 

Obligations or Adequate Protection Obligations in full within five 

(5) Business Days after the same becomes due; or 

(xxi)  other than with respect to the Carve Out, the entry of an order 

in the Chapter 11 Cases charging any of the DIP Collateral under 

section 506(c) of the Bankruptcy Code against the DIP Agent and 

the DIP Lenders. 

REMEDIES UPON EVENT 

OF DEFAULT: 

As set forth in the DIP Orders, and subject in any event to five (5) 

days’ written notice to the Debtors before the exercise of any 

remedies. 

OTHER BANKRUPTCY 

MATTERS: 

All reasonable and documented prepetition and post-petition 

professional fees, costs and expenses of (x) the DIP Agent and the 

Backstop Lenders and (y) the Prepetition Secured Parties party to the 

Restructuring Support Agreement entitled to reimbursement under 

the Prepetition Debt Agreements (and subject to any limitations set 

forth therein), relating to the Chapter 11 Cases, the Restructuring 

Support Agreement, the DIP Facility or any Prepetition Debt 

Agreement (including, without limitation, (i) the preparation of 

documentation (including any amendments, modifications or 

waivers) in respect thereof, (ii) the administration thereof and (iii) in 
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connection with the enforcement or protection of rights in 

connection with the DIP Facility or the documentation in respect 

thereof) (including, without limitation, prepetition and  post-petition 

fees and disbursements of counsel and advisors allocated to the 

Chapter 11 Cases, including, but not limited to, the fees, costs and 

expenses of Akin Gump Strauss Hauer & Feld LLP,  Kirkland & 

Ellis LLP, Katten Muchin Rosenman LLP, ArentFox Schiff LLP, 

one local counsel to the DIP Lenders (taken as a whole) and 

Centerview Partners LLC), subject to the DIP Orders, shall be 

payable by the Borrower within five (5) Business Days after the 

expiration of a ten (10) Business Day objection period following 

written demand, without the requirement to file retention or fee 

applications with the Bankruptcy Court. 

The Borrower shall indemnify the DIP Agent and each DIP Lender 

in accordance with indemnity provisions customary for transactions 

of this type and otherwise generally consistent with those set forth in 

the First Out/Second Out Prepetition Credit Agreement.  Article XIII 

of the First Out/Second Out Prepetition Credit Agreement is hereby 

incorporated by reference herein mutatis mutandis. 

Subject to the entry of the DIP Orders and section 363(k) of the 

Bankruptcy Code, the DIP Agent (at the direction of the Required 

DIP Lenders) shall have the unconditional right to credit bid, either 

directly or through one or more acquisition vehicles, as part of any 

asset sale process or plan sponsorship process, the full amount of 

their claims in connection with any sale of the Debtors’ assets (in 

whole or in part) pursuant to section 363 of the Bankruptcy Code, 

any plan or otherwise. 

DIP ORDERS GOVERN: To the extent of any conflict or inconsistency between this DIP Term 

Sheet and any DIP Order, such DIP Order shall govern. 

AMENDMENT AND 

WAIVER: 

Except as otherwise expressly provided herein or therein, no 

provision of this DIP Term Sheet, any DIP Facility Document or any 

DIP Order may be amended other than by an instrument in writing 

signed by (i) DIP Lenders holding, in the aggregate, in excess of 50% 

in principal amount of the outstanding DIP Obligations under the 

DIP Facility (the “Required DIP Lenders”) and (ii) the Debtors; 

provided that prior to the entry of the Interim DIP Order, such 

amendment may be signed by the Backstop Lenders holding, in the 

aggregate, in excess of 50% in principal amount of the DIP 

Commitments under the DIP Backstop Commitment Letter (the 

“Required Backstop Lenders”). 

Notwithstanding the foregoing, any amendment, consent, waiver, 

supplement or modification to this DIP Term Sheet, any DIP Facility 

Document or any DIP Order that has the effect of (i) increasing the 

DIP Commitments of any DIP Lender, (ii) decreasing the amount of 

or postponing the payment of any scheduled principal, interest or 

fees payable to any DIP Lender (other than as a result of any waiver 
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of default interest by the DIP Lenders in accordance herewith), 

(iii) altering the pro rata nature of disbursements by or payments to 

the DIP Lenders or the application of prepayments in the DIP Facility 

Documents, (iv) amending or modifying the definition of “Required 

DIP Lenders”, or any provision of this section “Amendment and 

Waiver”, (v) releasing all or substantially all of the guarantors of the 

DIP Obligations, or (vi) releasing the security interest in all or 

substantially all of the DIP Collateral (other than in connection with 

a disposition approved by an order of the Bankruptcy Court with the 

written consent of the Required DIP Lenders), in each case, shall 

require the prior written consent of each DIP Lender directly and 

adversely affected thereby; provided that no amendment shall 

amend, modify or otherwise affect the rights or duties of the DIP 

Agent without the prior written consent of the DIP Agent. 

ASSIGNMENTS: The DIP Lenders may assign all or any part of the DIP Loans or the 

DIP Commitments from time to time with the consent of the 

Borrower, which shall not be unreasonably withheld, conditioned or 

delayed (it being understood that it shall be reasonable to withhold 

consent to an assignment to a competitor of the Debtors); provided 

that no consent of the Borrower shall be required (i) so long as an 

Event of Default has occurred and is continuing after giving effect to 

any applicable grace period, (ii) for any assignment to a DIP Lender, 

an affiliate of a DIP Lender or an Approved Fund (as defined in the 

First Out/Second Out Prepetition Credit Agreement), (iii) for any 

assignment to a Prepetition Secured Party solely to the extent that 

such Prepetition Secured Party is a Consenting Creditor or to any 

other person that has become a party to the Restructuring Support 

Agreement pursuant to the terms thereof or (iv) for any assignment 

by the Fronting Lender to the Backstop Lenders or other Prepetition 

Secured Parties that are offered and accept the opportunity to 

participate in the DIP Facility as contemplated under the section 

titled “DIP Lenders”.   

No assignment of the DIP Loans or the DIP Commitments shall be 

permitted unless the applicable assignee executes and agrees to be 

bound by the Restructuring Support Agreement and the transactions 

contemplated therein. 

GOVERNING LAW AND 

JURISDICTION: 

The laws of the State of New York (except as preempted by the 

Bankruptcy Code).  The Debtors submit to the exclusive jurisdiction 

of the Bankruptcy Court and waive any right to trial by jury. 

COUNSEL TO DIP 

LENDERS: 

Akin Gump Strauss Hauer & Feld LLP 

COUNSEL TO DIP AGENT: ArentFox Schiff LLP 
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ANNEX A 

DIP Commitments of Backstop Lenders 

[on file with the DIP Agent] 
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Execution Version 

December 28, 2025 

PECF USS Intermediate Holding III Corporation 

118 Flanders Rd. 

Westborough, MA 01581 

Attention: Bobby Creason, John Hafferty  

$300,000,000 Senior Secured Exit Facility 

Commitment Letter 

Ladies and Gentlemen: 

PECF USS Intermediate Holding III Corporation, a Delaware corporation (“you” or “PECF”), and 

PECF USS Intermediate Holding II Corporation, a Delaware corporation (“HoldCo”, and collectively with 

PECF and certain of its subsidiaries as Guarantors (as defined in the Exit Term Sheet), the “Debtors” and 

each, a “Debtor”), have requested that the Exit Term Lenders under, and as defined in, the term sheet 

(including all schedules, annexes and exhibits thereto, as may be amended, restated, supplemented or 

otherwise modified from time to time, the “Exit Term Sheet”) attached hereto as Exhibit A (“us”, “we” or 

the “Exit Commitment Parties”) agree to provide a senior secured term loan facility (the “Exit Facility”) in 

an aggregate principal amount of $300,000,000 (the “Exit Term Loans”).  The availability of the Exit 

Facility will be conditioned on and subject solely to the conditions set forth in Section 5 below.  Capitalized 

terms used but not defined herein are used with the meanings assigned to them in (i) that certain 

Restructuring Support Agreement, dated as of the date hereof (including all schedules, annexes, exhibits 

and other attachments thereto, as amended, restated, amended and restated, supplemented or otherwise 

modified from time to time pursuant to the terms thereof, the “Restructuring Support Agreement”), by and 

among the Debtors, the Consenting Creditors and the Consenting Sponsor (each, as defined therein) from 

time to time party thereto or (ii) the Exit Term Sheet (together with this letter, collectively, this “Exit 

Commitment Letter”), as applicable. 

1. Commitment

In connection with the foregoing, the Exit Commitment Parties are pleased to advise you of their 

commitments to provide the Exit Term Loans, on a several and not joint basis, in the respective amounts 

set forth adjacent to each such Exit Commitment Party’s name on Annex A to this Exit Commitment Letter 

(the “Exit Commitments”) upon the terms and subject to solely the conditions set forth in this Exit 

Commitment Letter and the Exit Term Sheet.   

We agree that, in accordance with Section 5.3(c) of the Restructuring Support Agreement and the 

Exit Term Sheet, additional Consenting Creditors that are Consenting Second-Out Creditors shall be 

permitted to join this Commitment Letter and provide Exit Commitments hereunder, and we hereby 

authorize PJT Partners LP, in consultation with Centerview Partners LLC, to amend and restate Annex A 

to make adjustments to account for the reallocation and/or assignment of the Exit Commitments to account 

for such additional Consenting Creditors without any further consent of the Exit Commitment Parties. 

The rights and obligations of each of the Exit Commitment Parties under this Exit Commitment 

Letter shall be several and not joint and several, and no failure of any Exit Commitment Party to comply 
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with any of its obligations hereunder shall prejudice the rights, or reduce the obligations, of any other Exit 

Commitment Party; provided that no Exit Term Lender shall be required to fund the commitment of another 

Exit Term Lender in the event such other Exit Term Lender fails to do so (the “Breaching Party”), but may 

at its option do so, in whole or in part, in which case such performing Exit Term Lender shall be entitled to 

all or a proportionate share, as the case may be, of the Exit Facility and related fees that would otherwise 

be issued to the Breaching Party. 

The Exit Term Loans will be provided and funded through a “Fronting Lender”, and each Exit 

Commitment Party will be bound to acquire its share of the Exit Term Loans from the Fronting Lender 

after the funding of the Exit Term Loans by assignment from the Fronting Lender in accordance with the 

assignment provisions of the Exit Facility Documents; it being agreed that Barclays Bank plc shall be the 

Fronting Lender. 

2. Titles and Roles 

 It is agreed that Wilmington Savings Fund Society, FSB will act as the administrative agent and 

collateral agent (in such capacities, the “Exit Agent”) in respect of the Exit Facility. It is understood and 

agreed that this Exit Commitment Letter shall not constitute either an express or implied commitment or 

offer by the Exit Agent to provide any portion of the Exit Facility or to otherwise provide any financing. 

3.  Information 

You hereby represent that (a) all written factual information, other than (i) the Projections (as 

defined below) and (ii) information of a general economic or industry specific nature (such written 

information other than as described in the immediately preceding clauses (i) and (ii), the “Information”), 

that has been or will be made available to us by you or on behalf of you or any of your representatives in 

connection herewith is or will be, when taken as a whole, complete and correct in all material respects and 

does not or will not, when furnished and when taken as a whole, contain any untrue statement of a material 

fact or omit to state a material fact necessary in order to make the statements contained therein not materially 

misleading in light of the circumstances under which such statements are made (after giving effect to all 

supplements and updates thereto) and (b) the financial projections and other projections, budgets, estimates 

and other forward-looking information (collectively, the “Projections”) that have been or will be made 

available to us by you or on behalf of you or any of your representatives in connection herewith have been 

or will be prepared in good faith based upon assumptions that are reasonable at the time made and at the 

time the related Projections are made available to us; it being understood that (x) the Projections are merely 

a prediction as to future events and are not to be viewed as facts, (y) the Projections are subject to significant 

uncertainties and contingencies, many of which are beyond your control, and (z) no assurance can be given 

that any particular Projection will be realized and that actual results during the period or periods covered 

by any of the Projections may differ significantly from the projected results and such differences may be 

material. You agree that if, at any time prior to the effectiveness of the Exit Facility, you become aware 

that any of the representations in the preceding sentence would be incorrect if the Information and 

Projections were being furnished, and such representations were being made, at such time, then you will 

promptly supplement the Information and the Projections so that such representations will be correct under 

those circumstances; provided that any such supplemental Information and Projections shall be treated as 

confidential in accordance with this Exit Commitment Letter. 

In providing this Exit Commitment Letter and arranging the Exit Facility, the Exit Commitment 

Parties are relying on the accuracy of the Information furnished to them by or on behalf of you by your 

representatives without independent verification thereof.   
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4. Fees 

As consideration for the commitments and agreements of the Exit Commitment Parties hereunder, 

the Debtors jointly and severally agree to pay or cause to be paid (i) to each Exit Term Lender its allocable 

share of the nonrefundable premiums and fees described in the Exit Term Sheet and (ii) to the Exit Agent 

the agency fee described in the fee letter (the “Exit Agent Fee Letter”) to be entered into by and among the 

Debtors and the Exit Agent (collectively, the “Fees”) at the times, on the terms and subject to the conditions 

set forth in this Exit Commitment Letter, the Exit Term Sheet and the Exit Agent Fee Letter, as applicable; 

provided that all Fees paid to the Fronting Lender shall be assigned to the applicable Exit Term Lenders on 

the applicable settlement date.  

The Debtors acknowledge and agree that the Fees shall be fully earned, nonrefundable, and non-

avoidable upon the occurrence of such events or such applicable dates as described with respect thereto in 

this Exit Commitment Letter, the Exit Term Sheet or the Exit Agent Fee Letter, as applicable, and shall be 

paid by the Debtors, free and clear of any withholding or deduction for any applicable taxes, on the 

applicable dates as set forth in this Exit Commitment Letter, the Exit Term Sheet or the Exit Agent Fee 

Letter, as applicable.  The Fees paid to the Exit Term Lenders are being earned as consideration for each 

Exit Term Lender’s Exit Commitment hereunder and not with respect to any other services being provided. 

5. Conditions 

 Each Exit Term Lender’s commitments and agreements hereunder are subject only to the conditions 

set forth under the section of the Exit Term Sheet entitled “Conditions Precedent to the Closing.” 

 Each Exit Term Lender acknowledges that the obligations of the Debtors hereunder are subject to 

the approval of the United States Bankruptcy Court for the District of New Jersey (the “Bankruptcy Court”). 

6. Indemnification and Expenses 

You agree to indemnify, hold harmless and defend the Exit Commitment Parties (including in 

connection with their capacity as lenders under the Exit Facility), the Exit Agent, the Fronting Lender and 

their respective affiliates and their respective directors, officers, employees, attorneys, advisors, 

consultants, agents and other representatives (each, an “Indemnified Person”) from and against any and all 

losses, claims, damages, expenses and liabilities, joint or several, to which any such Indemnified Person 

may become subject arising out of or in connection with this Exit Commitment Letter, the Exit Facility, the 

use of the proceeds thereof or any claim, litigation, investigation or proceeding (a “Proceeding”) relating to 

any of the foregoing, regardless of whether any Indemnified Person is a party thereto, whether or not such 

Proceedings are brought by you, your equity holders, affiliates, creditors or any other person, and to 

reimburse each Indemnified Person within ten (10) Business Days after written demand for any reasonable 

and documented out-of-pocket legal expenses (limited to (i) one counsel for the Exit Agent, its respective 

affiliates and their respective directors, officers, employees, attorneys, advisors, consultants, agents and 

other representatives taken as a whole, (ii) one counsel for the Fronting Lender, (iii) one counsel for all 

other Indemnified Persons taken as a whole , (iv) if reasonably necessary, a single local counsel for all 

Indemnified Persons taken as a whole in each relevant material jurisdiction (which may be a single local 

counsel acting in multiple jurisdictions) and (v) solely in the case of any actual or perceived conflict of 

interest between Indemnified Persons where the Indemnified Persons affected by such conflict inform you 

of such conflict, one additional local counsel in each relevant material jurisdiction to each group of affected 

Indemnified Persons similarly situated taken as a whole) or other reasonable and documented out-of-pocket 

expenses incurred in connection with investigating or defending any of the foregoing, but subject to the 

limitations in the next sentence; provided that the foregoing indemnity will not, as to any Indemnified 

Person, apply to losses, claims, damages, liabilities or expenses to the extent they (x) are found by a final, 
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non-appealable judgment of a court of competent jurisdiction to arise from the willful misconduct or gross 

negligence of, or a material breach of this Exit Commitment Letter by, such Indemnified Person or its 

control affiliates, directors, officers or employees (collectively, the “Related Parties”) or (y) arise from any 

dispute among Indemnified Persons or any Related Parties, other than any Proceedings against the Fronting 

Lender or the Exit Agent in fulfilling their respective roles as the Fronting Lender or the Exit Agent (or 

other agent role) under the Exit Facility and other than any claims arising out of any act or omission on the 

part of you or any of your affiliates (as determined by a final, non-appealable judgment of a court of 

competent jurisdiction).  Notwithstanding the foregoing, each Indemnified Person shall be obligated to 

refund and return promptly any and all amounts paid under the indemnification provisions of this Exit 

Commitment Letter to such Indemnified Person and/or its Related Party for any such losses, claims, 

damages, liabilities or expenses to the extent such Indemnified Person and its Related Parties are not entitled 

to payment of such amounts in accordance with the terms hereof as finally determined by a final, non-

appealable judgment of a court of competent jurisdiction. 

In addition, whether or not the Exit Facility Effective Date occurs, all reasonable and documented 

professional fees, costs and expenses of the Exit Agent, the Fronting Lender and the Exit Commitment 

Parties (including in connection with their capacity as lenders under the Exit Facility) relating to the Exit 

Facility (including, without limitation, (i) the preparation of documentation (including any amendments, 

modifications or waivers) in respect thereof, (ii) the administration thereof and (iii) in connection with the 

enforcement or protection of rights in respect thereof) (limited to, in the case of professional expenses, the 

fees, costs and expenses of Akin Gump Strauss Hauer & Feld LLP, Centerview Partners LLC, Kirkland & 

Ellis LLP, Katten Muchin Rosenman LLP, one local counsel for the Exit Agent and the Exit Term Lenders, 

taken as a whole, solely for any material jurisdictions and ArentFox Schiff LLP) shall be payable by the 

Debtors within ten (10) Business Days following written demand (or, if the Exit Facility Effective Date 

occurs, on the Exit Facility Effective Date) without the requirement to file retention or fee applications with 

the Bankruptcy Court. 

You will not be liable for any settlement of any Proceeding effected without your prior written 

consent (such consent not to be unreasonably withheld, conditioned or delayed), but, if settled with your 

written consent or if there is a final judgment in any such Proceedings, you agree to indemnify and hold 

harmless each Indemnified Person from and against any and all losses, claims, damages, liabilities and 

expenses by reason of such settlement or judgment in accordance with the indemnification provisions of 

this Exit Commitment Letter. 

It is further agreed that each Exit Term Lender shall only have liability to you (as opposed to any 

other person) and that each Exit Term Lender shall be liable solely in respect of its own commitment to the 

Exit Facility on a several, and not joint, basis with any other Exit Term Lender. None of the Indemnified 

Persons or the Debtors or their respective directors, officers, employees, attorneys, advisors, consultants, 

agents and representatives shall be liable for any indirect, special, punitive or consequential damages in 

connection with this Exit Commitment Letter, the Exit Facility or the transactions contemplated hereby or 

thereby; provided that nothing contained in this sentence shall limit your indemnity obligations to the extent 

set forth in this Section 6. 

7. Sharing of Information, Absence of Fiduciary Relationship, Affiliate Activities 

You acknowledge that each Exit Commitment Party (or an affiliate) or the Fronting Lender (or an 

affiliate) may from time to time effect transactions, for its own or its affiliates’ account or the account of 

customers, and hold positions in loans, securities or options on loans or securities of, or claims against, you, 

your affiliates and other companies that may be the subject of the transactions contemplated by this Exit 

Commitment Letter. You also acknowledge that the Exit Commitment Parties and the Fronting Lender and 
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their respective affiliates have no obligation to use in connection with the transactions contemplated hereby, 

or to furnish to you, confidential information obtained from other companies or persons.  

You further acknowledge and agree that (a) no fiduciary, advisory or agency relationship between 

you and the Exit Commitment Parties or the Fronting Lender is intended to be or has been created in respect 

of any of the transactions contemplated by this Exit Commitment Letter, irrespective of whether the Exit 

Commitment Parties or the Fronting Lender have advised or are advising you on other matters, (b) the Exit 

Commitment Parties and the Fronting Lender, on the one hand, and you, on the other hand, have an arm’s 

length business relationship that does not directly or indirectly give rise to, nor do you rely on, any fiduciary 

duty to you or your affiliates on the part of the Exit Commitment Parties or the Fronting Lender, and you 

waive, to the fullest extent permitted by law, any claims you may have against any Exit Commitment Party 

or the Fronting Lender for breach of duty or alleged breach of any fiduciary duty on the part of the Exit 

Commitment Parties or the Fronting Lender and agree that no Exit Commitment Party or the Fronting 

Lender will have any liability (whether direct or indirect) to you in respect of such a fiduciary duty claim 

or to any person asserting a fiduciary duty claim on your behalf, including equity holders, employees or 

creditors, in each case, in respect of any of the transactions contemplated by this Exit Commitment Letter, 

(c) you are capable of evaluating and understanding, and you understand and accept, the terms, risks and 

conditions of the transactions contemplated by this Exit Commitment Letter, and you are responsible for 

making your own independent judgment with respect to the transactions contemplated by this Exit 

Commitment Letter and the process leading thereto, (d) you have been advised that the Exit Commitment 

Parties and the Fronting Lender and their respective affiliates are engaged in a broad range of transactions 

that may involve interests that differ from your and your affiliates’ interests and that the Exit Commitment 

Parties and the Fronting Lender and their respective affiliates have no obligation to disclose such interests 

and transactions to you and your affiliates, (e) you have consulted your own legal, accounting, regulatory 

and tax advisors to the extent you have deemed appropriate, (f) each Exit Commitment Party and the 

Fronting Lender has been, is, and will be acting solely as a principal and, except as otherwise expressly 

agreed in writing by it and the relevant parties, has not been, is not, and will not be acting as an advisor, 

agent or fiduciary for you, or any of your affiliates and (g) none of the Exit Commitment Parties or the 

Fronting Lender or their affiliates has any obligation or duty (including any implied duty) to you or your 

affiliates with respect to the transactions contemplated hereby except those obligations expressly set forth 

herein and in the Restructuring Support Agreement or in any other express writing executed and delivered 

by such Exit Commitment Party or the Fronting Lender, as applicable, and you or any such affiliate. 

You acknowledge for United States securities law purposes that any Exit Term Lender may 

establish an information blocking device (an “Information Barrier”) between, on the one hand, its directors, 

officers, employees, agents and affiliates (as such term is used in Rule 12b-2 under the Exchange Act) and, 

on the other hand, its affiliates and its and their attorneys, accountants, financial or other advisors, members, 

equity holders, partners, directors and employees who, pursuant to such Information Barrier policy, are 

permitted to receive confidential information or otherwise participate in discussions concerning the 

transactions contemplated hereby, and those of such Exit Term Lender’s, and its affiliates’, other 

employees.   

Additionally, you acknowledge and agree that none of the Exit Commitment Parties or the Fronting 

Lender are advising you as to any legal, tax, investment, accounting or regulatory matters in any 

jurisdiction. You shall consult with your own advisors concerning such matters and shall be responsible for 

making your own independent investigation and appraisal of the transactions contemplated by this Exit 

Commitment Letter, and the Exit Commitment Parties and the Fronting Lender shall not have any 

responsibility or liability to you with respect thereto. Any review by the Exit Commitment Parties or the 

Fronting Lender, as the case may be, of the transactions contemplated by this Exit Commitment Letter or 

other matters relating thereto will be performed solely for the benefit of the Exit Commitment Parties or 

the Fronting Lender, as the case may be, and shall not be on behalf of you or any of your affiliates. 
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You acknowledge that each Exit Commitment Party and the Fronting Lender may be (or may be 

affiliated with) a full service financial firm and as such from time to time may, and its affiliates may, (a) 

effect transactions for its own or its affiliates’ account or the account of customers, and hold long positions 

in debt or equity securities, loans or other securities and financial instruments of companies that may be the 

subject of the transactions contemplated hereunder or with which you or your subsidiaries may have 

commercial or other relationships or (b) provide debt financing, equity capital, investment banking, 

financial advisory services, securities trading, hedging, financing and brokerage activities and financial 

planning and benefits counseling to other companies or similar services in respect of which you or your 

subsidiaries may have conflicting interests. The Debtors hereby waive and release, to the fullest extent 

permitted by law, any claims each of them has or will or may have hereunder with respect to any conflict 

of interest arising from such transactions, activities, investments or holdings, or arising from the failure of 

any Exit Commitment Party or the Fronting Lender or any of its respective affiliates or customers to bring 

such transactions, activities, investments or holdings to their attention.  

8. Confidentiality  

This Exit Commitment Letter is delivered to you on the understanding that neither this Exit 

Commitment Letter nor any of its terms or substance shall be disclosed by you, directly or indirectly, to 

any other person except (a) to you and your respective officers, directors, employees, members, partners, 

stockholders, attorneys, accountants, independent auditors, professionals, experts, agents and advisors 

(collectively, “Representatives”), in each case on a confidential and need-to-know basis, (b) pursuant to the 

order of any court or administrative agency or in any legal, judicial or administrative proceeding, or 

otherwise as required by applicable law or regulation or compulsory legal process (in which case, you agree 

to inform the Exit Commitment Parties promptly thereof prior to such disclosure to the extent timely 

practicable and not prohibited by law, rule, regulation or other legal process), (c) upon the request or 

demand of any regulatory authority having jurisdiction over you, (d) upon notice to the Exit Commitment 

Parties, in connection with any public filing requirement you are legally obligated to satisfy, in form and 

substance reasonably acceptable to the Exit Commitment Parties, (e) in a Bankruptcy Court filing in order 

to implement the transactions contemplated hereunder, (f) to the United States Trustee, the official 

committee of unsecured creditors or any other statutory committee formed in the Chapter 11 Cases and 

each of their legal counsel, independent auditors, professionals and other experts or agents who are 

informed of the confidential nature of such information and agree to be bound by confidentiality and use 

restrictions substantially similar to those set forth in this Section 8, (g) to the parties and potential parties 

to the Restructuring Support Agreement, (h) to the extent any such information becomes publicly available 

other than by reason of disclosure by you, your affiliates or your or their representatives in breach of this 

Exit Commitment Letter, (i) to potential participants, assignees or potential counterparties to any swap, 

credit insurance or derivative transaction relating to the Debtors, in each case, who agree to be bound by 

confidentiality and use restrictions substantially similar to those set forth in this Section 8 and (j) with 

respect to the Exit Term Sheet, to S&P and Moody’s, on a confidential basis, in connection with obtaining 

a rating for the Exit Facility, if applicable. 

Each of the Exit Commitment Parties shall use all nonpublic information provided to them by you 

or on behalf of you by any of your representatives hereunder solely in connection with the Exit Facility or 

the restructuring transactions described herein and subject to the Restructuring Support Agreement and the 

Chapter 11 Cases and shall treat confidentially all such information; provided that nothing herein shall 

prevent any Exit Commitment Party from disclosing any such information (i) pursuant to the order of any 

court or administrative agency or in any legal, judicial or administrative proceeding, or otherwise as 

required by applicable law, regulation or compulsory legal process (in which case such Exit Commitment 

Party agrees to inform you promptly thereof prior to such disclosure to the extent timely practicable and 

not prohibited by law, rule, regulation or other legal process), (ii) upon the request or demand of any 

regulatory authority having jurisdiction over such Exit Commitment Party or any of its affiliates, (iii) to the 
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extent any such information becomes publicly available other than by reason of disclosure by any Exit 

Commitment Party, its affiliates or their Representatives in breach of this Exit Commitment Letter, (iv) to 

any Exit Commitment Party’s affiliates, and its and such affiliates’ respective Representatives who need to 

know such information in connection with the transactions contemplated by this Exit Commitment Letter 

and are informed of the confidential nature of such information and instructed to keep such information of 

this type confidential, (v) for purposes of establishing a “due diligence” defense, (vi) to the extent that such 

information is or was received by such Exit Commitment Party from a third party that is not, to such Exit 

Commitment Party’s knowledge, subject to confidentiality obligations owed to you, (vii) to the extent that 

such information is independently developed by such Exit Commitment Party or (viii) to potential 

participants, assignees or potential counterparties to any swap, credit insurance or derivative transaction 

relating to the Debtors, in each case, who agree to be bound by confidentiality and use restrictions 

substantially similar to those set forth in this Section 8.  The provisions of this paragraph shall automatically 

terminate and be superseded by the confidentiality provisions to the extent covered in the definitive 

documentation for the Exit Facility upon the initial funding thereunder, and the provisions of this Section 

8 shall in any event automatically terminate one year following the date of this Exit Commitment Letter. 

Notwithstanding any other provision herein, this Exit Commitment Letter does not limit the disclosure of 

any tax strategies. 

9. Miscellaneous 

This Exit Commitment Letter shall not be assignable by you without the prior written consent of 

each Exit Commitment Party (and any purported assignment without such consent shall be null and void), 

is intended to be solely for the benefit of the parties hereto, the Exit Agent, the Fronting Lender and the 

Indemnified Persons, and is not intended to and does not confer any benefits upon, or create any rights in 

favor of, any person other than the parties hereto, the Exit Agent, the Fronting Lender and the Indemnified 

Persons to the extent expressly set forth herein.  Any Exit Commitment Party may assign its Exit 

Commitment (in whole or in part) to (i) any other Exit Commitment Party or Exit Term Lender, (ii) its 

affiliates and affiliated investment funds, (iii) any investment funds, accounts, vehicles, or other entities 

that are managed, advised or sub-advised by such Exit Commitment Party or Exit Term Lender, its affiliates 

or the same person as such Exit Commitment Party or Exit Term Lender or its affiliates, (iv) any other 

person that has become a party to the Restructuring Support Agreement pursuant to the terms thereof and 

(v) any other person you agree to in writing in your sole discretion.  It is understood and agreed that Annex 

A to this Exit Commitment Letter shall be revised upon each assignment of the Exit Commitments pursuant 

to the terms hereof, such revised Annex A shall supersede any previous Annex A attached hereto and copies 

thereof shall be provided, upon the effectiveness of such assignment, to PECF.  Further, the Exit 

Commitment Parties reserve the right to employ the services of their respective affiliates in providing 

services contemplated hereby, and to satisfy their obligations hereunder through, or assign their rights and 

obligations hereunder to, one or more of their respective affiliates, separate funds and/or accounts within 

their control or investment funds under their or their respective affiliates’ management and/or advisement 

(collectively, “Exit Term Lender Affiliates”), and to allocate, in whole or in part, to their respective affiliates 

certain fees payable to the Exit Commitment Parties in such manner as the Exit Commitment Parties and 

their respective affiliates may agree in their sole discretion; provided that such Exit Commitment Party will 

be liable for the actions or inactions of any such person whose services are so employed, and no delegation 

or assignment to an Exit Term Lender Affiliate shall relieve such Exit Commitment Party from its 

obligations hereunder to the extent that any Exit Term Lender Affiliate fails to satisfy the Exit Commitments 

hereunder at the time required. 

This Exit Commitment Letter may not be amended or waived except by an instrument in writing 

signed by you and each Exit Commitment Party and, if such amendment or waiver materially adversely 

affects the rights or obligations of the Fronting Lender, the Fronting Lender, except to amend Annex A to 

this Exit Commitment Letter as otherwise described herein.  This Exit Commitment Letter may be executed 
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in any number of counterparts, each of which shall be an original, and all of which, when taken together, 

shall constitute one agreement. Delivery of an executed signature page of this Exit Commitment Letter by 

facsimile or electronic transmission (e.g., “pdf” or “tif”) shall be effective as delivery of a manually 

executed counterpart hereof.  This Exit Commitment Letter, together with the Restructuring Support 

Agreement, the Exit Term Sheet and other agreements referenced in this Exit Commitment Letter, set forth 

the entire understanding of the parties with respect to the Exit Facility, and replace and supersede all prior 

agreements and understandings (written or oral) related to the subject matter hereof.  This Exit Commitment 

Letter shall be governed by, and construed and interpreted in accordance with, the laws of the State of 

New York and the Bankruptcy Code, to the extent applicable. 

You and we hereby irrevocably and unconditionally submit to the exclusive jurisdiction of the 

United States District Court for the Southern District of New York (or if such court does not have 

jurisdiction, any state court or Federal court located in the Borough of Manhattan) and any appellate court 

from any thereof, and each of the parties hereto hereby irrevocably and unconditionally agrees that all 

claims in respect of the Chapter 11 Cases may be heard and determined in the Bankruptcy Court and any 

other Federal court having jurisdiction over the Chapter 11 Cases from time to time, over any suit, action 

or proceeding arising out of or relating to the transactions contemplated hereby, this Exit Commitment 

Letter or the performance of services hereunder or thereunder. Notwithstanding the foregoing consent to 

jurisdiction in United States District Court for the Southern District of New York, upon the commencement 

of the Chapter 11 Cases, each of the parties hereto agrees that, if the Chapter 11 Cases are pending, the 

Bankruptcy Court shall have exclusive jurisdiction over all matters arising out of or relating to the 

transactions contemplated hereby, this Exit Commitment Letter or the performance of services hereunder 

or thereunder. You and we agree that service of any process, summons, notice or document by registered 

mail addressed to you or us shall be effective service of process for any suit, action or proceeding brought 

in any such court. You and we hereby irrevocably and unconditionally waive any objection to the laying of 

venue of any such suit, action or proceeding brought in any such court and any claim that any such suit, 

action or proceeding has been brought in any inconvenient forum. You and we hereby irrevocably agree to 

waive trial by jury in any suit, action, proceeding, claim or counterclaim brought by or on behalf of any 

party related to or arising out of this Exit Commitment Letter or the performance of services hereunder or 

thereunder. 

Each of the Exit Commitment Parties hereby notifies you that, pursuant to the requirements of the 

USA PATRIOT Act, Title III of Pub. L. 107-56 (signed into law on October 26, 2001) (the “PATRIOT 

Act”), it is required to obtain, verify and record information that identifies the Debtors, which information 

includes names, addresses, tax identification numbers and other information that will allow such Exit 

Commitment Party (and any lender (including the Fronting Lender) under the Exit Facility) to identify the 

Debtors in accordance with the PATRIOT Act.  This notice is given in accordance with the requirements 

of the PATRIOT Act and is effective for the Exit Commitment Parties and any lender (including the 

Fronting Lender) under the Exit Facility. 

The indemnification, expense reimbursement, jurisdiction, confidentiality, governing law, sharing 

of information, no agency or fiduciary duty, waiver of jury trial, service of process and venue provisions 

contained herein shall remain in full force and effect regardless of whether the Exit Facility Documents 

shall be executed and delivered and notwithstanding the termination of this Exit Commitment Letter or the 

Exit Commitments; provided that, upon execution of the Exit Facility Documents, any comparable 

provisions in the Exit Facility Documents shall supersede such provisions herein. 

Each of the parties hereto hereby agree that this Exit Commitment Letter is a legal, valid, binding 

and enforceable agreement with respect to the subject matter herein, except as such enforceability may be 

limited by Debtor Relief Laws (as defined in the First Out/Second Out Prepetition Credit Agreement 
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referenced in the DIP Term Sheet) and by general principles of equity; it being acknowledged and agreed 

that the funding of the Exit Facility is subject solely to the conditions specified in Section 5 herein. 

If this Exit Commitment Letter and the Exit Term Sheet correctly sets forth our agreement, please 

indicate your acceptance of the terms of this Exit Commitment Letter by returning to us executed 

counterparts of this Exit Commitment Letter no later than 11:59 p.m. New York City time, on December 

28, 2025.  This offer will automatically expire if we have not received such executed counterparts in 

accordance with the preceding sentence.  In addition, the commitment and agreements of the Exit 

Commitment Parties hereunder shall expire (the date of such expiration, the “Termination Date”) 

automatically upon the occurrence of any of the following unless waived by the Required Consenting 

Second-Out Creditors (by email or otherwise): (i) if you have not commenced the Chapter 11 Cases by the 

applicable date set forth in the Restructuring Support Agreement (as such date may be extended under the 

terms of the Restructuring Support Agreement) or (ii) upon the termination of the Restructuring Support 

Agreement in accordance with its terms, unless, in each case, prior to such time, the Exit Facility Effective 

Date shall have occurred. 

[Remainder of this page intentionally left blank] 
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EXHIBIT A 

EXIT TERM SHEET 

See attached.

EXHIBIT A 

EXIT TERM SHEET 

See attached. 
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PECF USS INTERMEDIATE HOLDING III CORPORATION 

$300,000,000 SENIOR SECURED TERM LOAN EXIT FACILITY 

TERM SHEET 

All capitalized terms used and not defined herein shall have the meanings assigned to such terms in the 

Restructuring Support Agreement, dated as of December 28, 2025, by and among the Credit Parties, the 

Consenting Creditors from time to time party thereto and the Consenting Sponsor (as amended, amended 

and restated, supplemented or otherwise modified in accordance with the terms thereof, the “Restructuring 

Support Agreement”), the Senior Secured Superpriority Debtor in Possession Credit Facility Term Sheet, 

attached as Exhibit D to the Restructuring Support Agreement (as amended, amended and restated, 

supplemented or otherwise modified in accordance with the terms thereof and the Restructuring Support 

Agreement, the “DIP Term Sheet”) or the Commitment Letter to which this Term Sheet is appended (the 

“Exit Commitment Letter”), as the context requires.   

This Term Sheet does not constitute (nor will it be construed as) an offer for the purchase, sale or 

subscription or invitation of any offer to buy, sell or subscribe for any securities or a solicitation of 

acceptances or rejections as to any chapter 11 plan of reorganization, it being understood that such an offer, 

if any, or solicitation only will be made in compliance with applicable provisions of securities, bankruptcy, 

and/or other applicable laws. 

SUMMARY OF PRINCIPAL TERMS AND CONDITIONS 

BORROWER: Reorganized PECF USS Intermediate Holding III Corporation, a 

Delaware corporation (the “Borrower”). 

GUARANTORS: Reorganized PECF USS Intermediate Holding II Corporation, a 

Delaware corporation, and each material subsidiary of the 

Borrower (provided that Vortex Opco, LLC (“Cayman OpCo”) 

and Vortex Holdco, LLC (“Cayman HoldCo” and, together with 

Cayman OpCo, the “CaymanCos”) shall be guarantors solely to the 

extent that the Intercompany Loan Credit Agreement (as defined 

below) remains outstanding or the CaymanCos otherwise become 

material subsidiaries), subject to customary exceptions to be 

agreed in accordance with the Documentation Principles (as 

defined below) (collectively, the “Guarantors”).  The Borrower 

and the Guarantors are collectively referred to herein as “Credit 

Parties” and each, a “Credit Party”. All obligations of the Borrower 

under the Exit Facility (as defined below) will be unconditionally 

guaranteed by the Guarantors. 

EXIT AGENT: The DIP Agent or another agent reasonably acceptable to the 

Borrower and the Required Consenting Second-Out Creditors (as 

defined in the Restructuring Support Agreement) (in such capacity, 

the “Exit Agent”). 
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EXIT TERM LENDERS: The lenders under the Exit Facility shall consist of (x) members of 

the Ad Hoc Group based on such members’ Second-Out Term 

Loan holdings and (y) certain other Consenting Creditors who have 

been offered the ability to participate and have become a party to 

the Restructuring Support Agreement as provided therein (in such 

capacity, the “Exit Term Lenders”).  

EXIT FACILITY: A senior secured first lien new money term loan facility in an 

aggregate principal amount of $300,000,000 (the “Exit Facility”; 

the loans thereunder are hereinafter referred to as the “Exit Term 

Loans”, and the commitments in respect thereof, the “Exit 

Commitments”), subject to the satisfaction of the conditions set 

forth under the “Conditions Precedent to the Closing” section set 

forth below. Once borrowed and repaid, the Exit Term Loans may 

not be reborrowed.  

USE OF PROCEEDS: The proceeds of the Exit Term Loans may be used only for the 

following purposes: (i) to pay reasonable and documented 

transaction costs, fees and expenses that are incurred in connection 

with the Exit Facility, the Restructuring and the Chapter 11 Cases, 

(ii) to refinance in full any outstanding DIP Loans, which may be 

effectuated, if applicable, via a cashless deemed refinancing of the 

DIP Loans, (iii) to refinance any outstanding First-Out Revolving 

Loans, First-Out Term Loans, First-Out Notes and ABL Loans, 

which may be effectuated, if applicable, via a cashless deemed 

refinancing, (iv) to pay the Amended Term Loan cash payment and 

to fund other distributions under the Plan and (v) for working 

capital and general corporate purposes of the Credit Parties. 

TERM: The Exit Term Loans will mature on the earlier to occur of (i) the 

date that is seven years after the Exit Facility Effective Date and 

(ii) the date on which all Exit Term Loans become due and payable 

under the Exit Credit Agreement (as defined below), whether by 

acceleration or otherwise. 

AMORTIZATION:  None. 

EXIT FACILITY 

DOCUMENTS:  

The Exit Facility will be documented by a Credit Agreement (the 

“Exit Credit Agreement”) and a guarantee agreement, a security 

agreement and other relevant documentation (together with the 

Exit Credit Agreement, collectively, the “Exit Facility 

Documents”) reflecting the terms and provisions set forth in this 

Term Sheet and otherwise in form and substance reasonably 

satisfactory to the Borrower, the Exit Agent and the Required 

Consenting Second-Out Creditors, it being understood that such 

Exit Facility Documents shall be based on the Cayman Credit 

Agreement and the other Credit Documents (as defined in the 

Cayman Credit Agreement), subject to such modifications as are 

necessary to reflect the terms set forth in this Term Sheet and to 

reflect other modifications reasonably acceptable to the Credit 

Parties and the Required Consenting Second-Out Creditors and 
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otherwise consistent with the consent rights in the Restructuring 

Support Agreement; provided that (i) (A) as of the Exit Facility 

Effective Date, no security or collateral documentation governed 

by the laws of any jurisdiction other than the United States and the 

jurisdiction in which any Guarantor is incorporated or domiciled 

shall be required (other than with respect to the CaymanCos, 

which such security and collateral documentation with respect to 

the Cayman Islands shall be consistent with the security and 

collateral documentation in effect prior to the Chapter 11 Cases) 

and (B) after the Exit Facility Effective Date, the security or 

collateral documentation governed by the laws of any jurisdiction 

other than the United States and the jurisdiction in which any 

Guarantor is incorporated or domiciled shall be subject to 

customary exclusions and exceptions, including, without 

limitation, (x) for material adverse tax consequences and (y) if the 

costs of such security outweighs the benefits such security 

provides to the Exit Term Lenders, (ii) the definition of EBITDA 

shall include an unlimited addback for restructuring costs in 

connection with the Chapter 11 Cases, (iii) there shall be 

EBITDA-based grower baskets, (iv) the leverage ratios (if any) 

shall provide for uncapped cash netting,  (v) limited condition 

transactions will be permitted on customary market terms and (vi) 

customary permitted reorganizations will be permitted (the terms 

of this paragraph, the “Documentation Principles”).  

SECURITY AND PRIORITY: All obligations of the Borrower and the Guarantors to the Exit 

Term Lenders and to the Exit Agent, including, without limitation, 

all principal, accrued interest, costs, and fees (collectively, the 

“Obligations”), shall be secured by (x) liens on the Collateral (as 

defined below) that constitutes “borrowing base collateral” for the 

Exit ABL Facility (as defined herein) and other customary related 

assets (the “ABL Priority Collateral”), which liens shall be junior 

to the liens thereon securing the Exit ABL Facility pursuant to an 

intercreditor agreement that is in form and substance reasonably 

satisfactory to the Required Consenting Second-Out Creditors, 

and (y) first priority liens on all other Collateral, in each case, 

subject only to permitted liens; provided that the Exit RCF Facility 

shall be established on a “first out” basis pursuant to intercreditor 

arrangements in form and substance reasonably satisfactory to the 

Required Consenting Second-Out Creditors.  

The property securing the Obligations is collectively referred to as 

the “Collateral” and shall include, without limitation, but subject 

to customary exceptions consistent with the Documentation 

Principles (including, without limitation, a customary exclusion 

for material adverse tax consequences), all present and after 

acquired property (whether tangible, intangible, real, personal or 

mixed) of the Credit Parties, wherever located, including, without 

limitation, all accounts, deposit accounts, cash and cash 

equivalents, inventory, equipment, capital stock in subsidiaries of 

the Credit Parties, investment property, instruments, chattel paper, 
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owned real estate, leasehold interests (it being understood that no 

leasehold mortgages will be required), contracts, patents, 

copyrights, trademarks and other general intangibles and all 

products and proceeds thereof. 

PREMIUMS AND FEES: The Credit Parties shall pay the following premiums and fees: 

(a) to the Exit Term Lenders, on a pro rata basis in accordance with 

their Exit Commitments, an upfront premium equal to 3.00% of 

the aggregate principal amount of the Exit Term Loans that are 

funded (the “Upfront Premium”), earned and payable in-kind 

solely upon the occurrence of the Exit Facility Effective Date; and  

(b) to the Exit Agent, an agency fee to be set forth in a letter 

agreement between the Exit Agent and the Borrower (the “Agency 

Fee” and, together with the Upfront Premium, the “Exit Premiums 

and Fees”), payable in accordance with the terms of such letter 

agreement.  

The Agency Fee may be net-funded from the proceeds of the Exit 

Term Loans borrowed concurrently with the payment thereof. 

INTEREST: Except in the case of default interest (as described below), interest 

on the outstanding principal amount of all Exit Term Loans shall 

accrue at a rate per annum equal to the Term SOFR Rate plus 

6.50% per annum, subject to a 2.00% SOFR floor; provided that 

if interest is paid in kind for any portion of the Exit Term Loans in 

any interest period (as described below), interest payable on all 

Exit Term Loans for such interest period shall increase to the Term 

SOFR Rate plus 7.50% per annum.  For the avoidance of doubt, 

there shall be no “credit spread adjustment” or other SOFR 

adjustment. 

During the first year after the Exit Facility Effective Date, unless 

the Borrower’s board of directors otherwise elects to pay all or any 

portion in cash, all non-default interest (including both margin and 

benchmark rate) shall be payable in kind (in lieu of in cash). 

Following the first year after the Exit Facility Effective Date, all 

non-default interest shall be payable in cash; provided that, unless 

the Borrower’s board of directors otherwise elects to pay any 

additional portion in cash, if projected liquidity on a pro forma 

basis (immediately after taking into account the payment of all of 

such interest in cash) would be less than $100,000,000, then 50% 

of the non-default interest payable for the applicable interest 

period (including both margin and benchmark rate) shall be 

payable in kind (in lieu of in cash) with the balance payable in 

cash. 

Interest on the Exit Term Loans shall be payable at the end of each 

interest period and, for interest periods greater than three months, 
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every three months.  The Borrower may elect interest periods of 1, 

3 or 6 months (or, if agreed to by the Exit Agent and the affected 

Lenders, a shorter period) for SOFR. 

Interest shall be calculated on the basis of the actual number of 

days elapsed in a 360-day year. 

DEFAULT INTEREST: During the continuance of an Event of Default, at the election of 

the Required Lenders (or automatically upon a payment or 

insolvency Event of Default), the Exit Term Loans will bear 

interest at an additional 2.00% per annum and any other 

Obligations (including interest and fees) will bear interest at the 

applicable non-default interest rate plus an additional 2.00% per 

annum. Default interest shall be payable in cash on demand. 

MANDATORY 

PREPAYMENTS: 

Mandatory prepayments of the Exit Term Loans shall be required 

with (i) 100% of net cash proceeds from (A) non-ordinary course 

sales or other non-ordinary course dispositions of assets (other 

than ABL Priority Collateral) in excess of an amount per fiscal 

year to be mutually agreed, subject to exceptions to be agreed; 

(B) casualty events in excess of an amount per fiscal year to be 

mutually agreed, subject to exceptions to be agreed and (C) any 

sale or issuance of debt (other than permitted debt) and (ii) 50% of 

excess cash flow (to be defined in a customary manner). 

The mandatory prepayment events described in the foregoing 

clauses (i)(A) and (B) shall be subject to the right of the Borrower 

and its subsidiaries to reinvest (or commit to reinvest) proceeds of 

asset sales and casualty events in a manner and subject to 

restrictions to be agreed. 

Once prepaid through a mandatory prepayment, the Exit Term 

Loans may not be reborrowed. 

OPTIONAL 

PREPAYMENTS: 

The Credit Parties may prepay in full or in part the Exit Term 

Loans without penalty or premium, except as described below, 

subject to customary notice periods and payment of breakage 

costs. Once prepaid through an optional prepayment, the Exit 

Term Loans may not be reborrowed. 

CALL PROTECTION:  If, at any time during the period from the Exit Facility Effective 

Date through, but excluding, the second anniversary of the Exit 

Facility Effective Date, all or a portion of the outstanding Exit 

Term Loans are prepaid, repaid, or accelerated (but excluding any 

mandatory prepayment in connection with any asset sale, casualty 

event or excess cash flow sweep), such repayment, prepayment or 

acceleration shall be required to be accompanied by the payment 

of a premium equal to (i) in the event of any such repayment, 

prepayment or acceleration that occurs after the date that is 90 days 

after the Exit Facility Effective Date, but prior to the first 

anniversary of the Exit Facility Effective Date, a customary make-
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whole on the aggregate principal amount of Exit Term Loans so 

prepaid, repaid or accelerated, and (ii) in the event of any such 

repayment, prepayment or acceleration that occurs on or after the 

first anniversary of the Exit Facility Effective Date and prior to the 

second anniversary of the Exit Facility Effective Date, 1.00% of 

the aggregate principal amount of Exit Term Loans so prepaid, 

repaid or accelerated.  The Exit Facility Documents shall contain 

customary Momentive language. 

INCREMENTAL FACILITY: The Exit Facility Documents will include an incremental term 

facility in an amount up to $25,000,000, to be used solely to 

finance permitted acquisitions and other permitted investments, 

subject to (i) (A) for incremental indebtedness that ranks pari 

passu with the Exit Term Loans, a pro forma first lien net leverage 

ratio not to exceed the lesser of (x) the first lien net leverage ratio 

for the most recently ended four fiscal quarter period for which 

financial statements have been or were required to be delivered 

and (y) the Exit Facility Effective Date first lien net leverage ratio, 

(B) for incremental indebtedness that ranks junior to the Exit Term 

Loans, a pro forma secured net leverage ratio not to exceed the 

lesser of (x) the secured net leverage ratio for the most recently 

ended four fiscal quarter period for which financial statements 

have been or were required to be delivered and (y) the Exit Facility 

Effective Date secured net leverage ratio, and (C) for incremental 

indebtedness that is unsecured, a pro forma total net leverage ratio 

not to exceed the lesser of (x) the total net leverage ratio for the 

most recently ended four fiscal quarter period for which financial 

statements have been or were required to be delivered and (y) the 

Exit Facility Effective Date total net leverage ratio and (ii) other 

customary terms and conditions (including a 50 bps “most favored 

nation” pricing protection). 

CONDITIONS PRECEDENT 

TO THE CLOSING: 

The closing date (the “Exit Facility Effective Date”) under the Exit 

Facility shall be subject solely to the conditions set forth on Annex 

A attached hereto. 

REPRESENTATIONS AND 

WARRANTIES: 

The Exit Facility Documents will contain representations and 

warranties customarily found in loan agreements for similar exit 

financings and that are usual and customary for facilities of this 

type and otherwise consistent with the Documentation Principles 

(including a representation that no action, suit, investigation, 

litigation or proceeding pending or (to the knowledge of the Credit 

Parties) threatened in any court or before any arbitrator or 

governmental instrumentality (other than in connection with the 

Chapter 11 Cases) that is not stayed and that pertains to the Exit 

Facility or would reasonably be expected to result in a Material 

Adverse Change), which will be applicable to the Credit Parties 

and their respective subsidiaries and subject to certain exceptions 

and qualifications to be agreed in accordance with the 

Documentation Principles.   
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AFFIRMATIVE 

COVENANTS AND 

NEGATIVE COVENANTS: 

The Exit Facility Documents will contain usual and customary 

affirmative covenants and negative covenants customarily found 

in loan documents for similar exit financings and in accordance 

with the Documentation Principles, including, without limitation,  

reporting covenants requiring the delivery of items set forth under 

the “Reporting Covenants” section below (but excluding, in any 

event, any affirmative covenant to, or to use commercially 

reasonable efforts to, obtain a private rating). 

Other than indebtedness incurred under certain customary 

exceptions, including, for the avoidance of doubt, under the Exit 

ABL Facility, the Exit RCF Facility and any incremental term 

facility, no other debt shall be permitted to be secured on a senior 

basis to or on a pari passu basis with the Obligations. 

The Exit Facility Documents will include customary baskets to 

permit post-emergence reorganization/rationalization for 

corporate tax purposes. 

REPORTING COVENANTS: Subject to the Documentation Principles, the Exit Facility 

Documents shall require the Borrower to (x) deliver the following 

to the Exit Agent, for further delivery to the Exit Term Lenders, or 

(y) coordinate, as applicable: 

(i) quarterly unaudited financial statements by not later than the 

(A) one hundred fiftieth (150th) calendar day after the first full 

fiscal quarter after the Exit Facility Effective Date, (B) ninetieth 

(90th) calendar day after the second full fiscal quarter after the Exit 

Facility Effective Date and (C) forty-fifth (45th) calendar day after 

the end of each fiscal quarter thereafter (other than the end of a 

fiscal year); 

(ii) annual audited financial statements by not later than the 

(A) one hundred fiftieth (150th) calendar day after the Exit Facility 

Effective Date for the fiscal year ended December 31, 2025, 

(B) one hundred twentieth (120th) calendar day after the fiscal year 

ended December 31, 2026 and (C) ninetieth (90th) calendar day 

after the end of each fiscal year thereafter; 

(iii) a compliance certificate, concurrently with delivery of 

quarterly and annual financial statements delivered pursuant to 

clauses (i) and (ii) above; 

(iv) an annual budget by not later than the ninetieth (90th) calendar 

day after the end of the previous fiscal year;  

(v) senior management, at the request of the Exit Agent and the 

Required Lenders and no more than once per fiscal quarter, upon 

reasonable prior written notice to the Credit Parties, to host a 

conference call for the Exit Term Lenders to discuss the Credit 

Parties’ financial performance, operational performance or metrics 
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and/or any other matters reasonably requested by the Exit Agent 

and the Required Lenders; and 

(vi) prompt written notice of material events usual and customary 

for similar exit financings and consistent with the Documentation 

Principles, including prompt notice of any default or Event of 

Default. 

EVENTS OF DEFAULT: The Exit Facility Documents will contain events of default usual 

and customary for similar exit financings and consistent with the 

Documentation Principles (each, an “Event of Default”). 

INDEMNIFICATION AND 

EXPENSES:  

Subject to limitations consistent with the indemnification 

provision set forth in the  Exit Commitment Letter, the Credit 

Parties will indemnify the Exit Agent, the Exit Term Lenders, their 

respective affiliates, successors and assigns and the officers, 

directors, employees, agents, advisors, controlling persons and 

members of each of the foregoing (each, an “Indemnified Person”) 

and hold them harmless from and against all costs, expenses 

(including reasonable and documented fees, disbursements and 

other charges of outside counsel) and liabilities of such 

Indemnified Person arising out of or relating to any claim or any 

litigation or other proceeding (regardless of whether such 

Indemnified Person is a party thereto and regardless of whether 

such matter is initiated by a third party or by the Borrower or any 

of its affiliates) that relates to the Exit Facility or the transactions 

contemplated thereby.   

In addition, (a) on the Exit Facility Effective Date, the Borrower 

shall pay all reasonable and documented out-of-pocket 

professional fees, costs and expenses of the Exit Agent and the 

Exit Term Lenders relating to the Exit Facility incurred as of the 

Exit Facility Effective Date (limited to, in the case of professional 

fees and expenses, to the fees and expenses of Akin Gump Strauss 

Hauer & Feld LLP, Centerview Partners LLC, Kirkland & Ellis 

LLP, Katten Muchin Rosenman LLP, ArentFox Schiff LLP and 

one local counsel for the Exit Agent and the Exit Term Lenders, 

taken as a whole, solely for any material jurisdictions and 

(b) thereafter, the Borrower shall pay all reasonable and 

documented out-of-pocket professional fees, costs and expenses 

of the Exit Agent and the Exit Term Lenders relating to the Exit 

Facility (limited, in the case of legal fees, to (x) one outside 

counsel for the Exit Agent, (y) one outside counsel for the Exit 

Term Lenders, taken as a whole, and (z) one local counsel for the 

Exit Agent and the Exit Term Lenders, taken as a whole, solely for 

any material jurisdictions as the Exit Agent and the Exit Term 

Lenders together shall deem reasonably necessary and advisable), 

including, without limitation, with respect to (i) the preparation of 

any amendments, modifications or waivers in respect thereof, (ii) 

the administration thereof and (iii) the enforcement or protection 

of rights in connection with the Exit Facility or the documentation 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 191 of 405



 

9 
 

in respect thereof). 

ASSIGNMENTS AND 

PARTICIPATIONS: 

Assignments under the Exit Facility are subject to the consent of 

the Exit Agent (subject to customary exceptions, and which 

consent shall not be unreasonably withheld, conditioned or 

delayed) and the Borrower (except for (i) any assignment to an 

Exit Term Lender, (ii) any assignment to an affiliate of an Exit 

Term Lender or any fund, investor, entity or account that is 

managed, sponsored or advised by an Exit Term Lender or an 

affiliate of an Exit Term Lender and (iii) during the continuance 

of a payment or bankruptcy Event of Default). No participation 

shall include voting rights, other than for matters requiring consent 

of 100% of the Exit Term Lenders. 

In addition, other customary borrower protections in respect of 

assignments and participations, including restrictions on 

assignments to natural persons and disqualified lenders (including 

competitors), shall apply, and customary assignments on a non-

pro rata basis to the Borrower or its parent shall be permitted 

through Dutch auctions or open market purchases pursuant to 

privately-negotiated transactions, so long as offered to all Exit 

Term Lenders on a pro rata basis. 

REQUIRED LENDERS 

UNDER THE EXIT 

FACILITY: 

“Required Lenders” shall mean, at any date, Exit Term Lenders 

holding at least 65% of the outstanding Exit Term Loans under the 

Exit Facility; provided that certain approvals, extensions and other 

determinations limited to (i) extensions of post-closing 

deliverables, (ii) approving forms that must be “acceptable” to 

Required Lenders and (iii) other mechanical amendments or other 

amendments, which, in each case, do not materially, adversely and 

disproportionately disadvantage any minority lender, shall be 

subject to consent of only a majority (50.1%) of the Exit Term 

Lenders. 

 

AMENDMENTS; 

MODIFICATIONS; 

WAIVERS OR CONSENTS: 

Except as otherwise provided herein, any amendment or other 

modification to the Exit Facility Documents, and any waiver or 

consent required or permitted by the Exit Facility Documents, 

shall be required to be approved by the Required Lenders, except 

for any amendment or modification to, or waiver or consent in 

respect of, usual and customary provisions that require approval 

by each directly and adversely affected Exit Term Lender (which 

provisions shall include, for the avoidance of doubt, protections in 

respect of (w) liability management transactions to be agreed, (x) 

pro rata sharing, (y) waterfall priority and (z) subordination 

(subject to customary exceptions for ABL facilities, purchase 

money obligations and permitted securitization debt and DIP 

facilities, and to include a carve-out for transactions offered on a 

pro rata basis on the same terms (including economics)). 

MISCELLANEOUS: The Exit Facility Documents will include (i) standard yield 

protection provisions (including, without limitation, provisions 
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relating to compliance with risk-based capital guidelines, 

increased costs and payments free and clear of withholding taxes 

(subject to customary qualifications)), (ii) waivers of 

consequential damages and jury trial, and (iii) customary agency, 

set-off and sharing language consistent with the Documentation 

Principles. 

GOVERNING LAW AND 

SUBMISSION TO NON-

EXCLUSIVE 

JURISDICTION:  

State of New York  

COUNSEL TO EXIT TERM 

LENDERS: 

Akin Gump Strauss Hauer & Feld LLP 

COUNSEL TO EXIT 

AGENT: 

ArentFox Schiff LLP 
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Annex A 

The Exit Facility Effective Date shall be subject solely to the following conditions: 

(i) There shall exist no default under the Exit Facility Documents; 

(ii) The representations and warranties of the Borrower and the Guarantors in the Exit Facility 

Documents shall be true and correct in all material respects (or in the case of representations 

and warranties with a “materiality” qualifier, true and correct in all respects) immediately prior 

to, and after giving effect to, the Exit Facility; 

(iii) The Bankruptcy Court (as defined in the Restructuring Support Agreement) shall have 

approved (i) the Exit Facility and, as applicable, all definitive documentation in connection 

therewith consistent with this Term Sheet and in form and substance reasonably satisfactory to 

the Required Consenting Second-Out Creditors and (ii) all actions to be taken, undertakings to 

be made and obligations to be incurred by the Debtors (as defined in the Restructuring Support 

Agreement) in connection with the Exit Facility and all liens and other security to be granted 

by the Debtors in connection with the Exit Facility (all such approvals to be evidenced by the 

entry of an order by the Bankruptcy Court which is in full force and effect and has not been 

stayed or modified (without the consent of the Required Consenting Second-Out Creditors) and 

is reasonably satisfactory in form and substance to the Required Consenting Second-Out 

Creditors in their discretion, which order shall, among other things, approve the payment by 

the Debtors of all of the fees that are provided for in, and the other terms of, this Term Sheet); 

(iv) Since the Petition Date, there has not been (i) any fact, event, change, effect, development, 

circumstance or occurrence that, individually or together with any other fact, event, change, 

effect, development, circumstance or occurrence, has had or would reasonably be expected to 

have a material and adverse effect on the financial condition, business, assets, liabilities or 

results of operations of the Borrower or (ii) any fact, event, change, effect, development, 

circumstance or occurrence that, individually or together with any other fact, event, change, 

effect, development, circumstance or occurrence, has had or would reasonably be expected to 

have a material and adverse effect on (A) the ability of the Credit Parties, taken as a whole, to 

perform their obligations under the loan agreement, guarantees and security documents relating 

to the Exit Facility or any other Exit Facility Documents or (B) the ability of the Exit Agent 

and/or the Exit Term Lenders to enforce their rights and remedies under the Exit Facility 

Documents, in each case, other than the pendency of the Chapter 11 Cases and the 

consequences thereof (in each case, a “Material Adverse Change”); 

(v) Execution and delivery of definitive documentation evidencing the Exit Facility, which shall 

be substantially consistent with this Term Sheet and otherwise consistent with the 

Documentation Principles; 

(vi) All fees and expenses (including, without limitation, as set forth in the portions of the Term 

Sheet titled “Premiums and Fees” and “Indemnification and Expenses”) payable to or for the 

benefit of the Exit Agent and the Exit Term Lenders pursuant to the Exit Facility Documents 

or the Restructuring Support Agreement shall have been paid to the extent due; 

(vii) The Exit Agent shall have received (a) customary legal opinion(s) with respect to the Credit 

Parties and the Exit Facility Documents from counsel to the Credit Parties in form and 

substance reasonably satisfactory to the Required Consenting Second-Out Creditors, (b) 

evidence of authorization of the Credit Parties to execute, deliver and perform their respective 
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obligations under the Exit Facility Documents, (c) customary officer’s and secretary’s 

certificates, (d) good standing certificates (to the extent applicable), (e) a solvency certificate 

from the Borrower’s chief financial officer or treasurer (or another responsible officer with 

equivalent duties) in form and substance reasonably satisfactory to the Required Consenting 

Second-Out Creditors and (f) a customary notice of borrowing; 

(viii) All documents and instruments required to create and perfect the Exit Agent’s security interest 

in the Collateral (free and clear of all liens other than permitted liens, subject to customary 

exceptions to be agreed upon) shall have been executed (if applicable) and delivered and, if 

applicable, be in proper form for filing, and execution of a guarantee by the Guarantors 

consistent with the Documentation Principles, which shall be in full force and effect;  

(ix) Each Exit Term Lender having received, at least three Business Days prior to the Exit Facility 

Effective Date (or such shorter period as the Exit Agent may agree), all documentation and 

other information required by regulatory authorities under applicable “know your customer” 

and anti-money laundering rules and regulations, in each case, requested at least seven Business 

Days prior to the Exit Facility Effective Date; 

(x) The Borrower and the applicable Credit Parties party thereto shall have executed and delivered 

to the Exit Agent an executed copy of (i) documentation establishing an asset-based lending 

facility in the amount of up to $195,000,000 (the “Exit ABL Facility”) and (ii) an intercreditor 

agreement in respect thereof, in each case, in form and substance reasonably acceptable to the 

Required Consenting Second-Out Creditors; 

(xi) The Borrower and the applicable Credit Parties party thereto shall have executed and delivered 

to the Exit Agent an executed copy of (i) documentation establishing a “first out” first lien new 

money revolving credit facility in the amount of up to $100,000,000 (the “Exit RCF Facility”) 

and (ii) an intercreditor agreement in respect thereof, in each case, in form and substance 

reasonably acceptable to the Required Consenting Second-Out Creditors, which shall provide 

that the Exit RCF Facility shall (x) be “first out” and senior in right of payment to the Exit 

Facility, and (y) be secured by a lien that ranks pari passu with the lien securing the Exit 

Facility; 

(xii) To the extent agreed by the Borrower and the Required Lenders, the Borrower and the 

applicable Credit Parties party thereto shall have executed and delivered an amendment to that 

certain Credit Agreement, dated as of August 22, 2024 (the “Intercompany Loan Credit 

Agreement”), by and among the Cayman OpCo, the Guarantors and Wilmington Savings Fund 

Society, FSB and any applicable related documentation to the extent necessary or desirable to 

conform to the terms of the Exit Credit Agreement in connection with the restructuring, as 

determined by the Borrower and the Required Consenting Second-Out Creditors in their 

reasonable discretion;  

(xiii) All material governmental and third party consents and approvals necessary in connection with 

the Exit Facility and the transactions contemplated thereby shall have been obtained and shall 

remain in effect; and the making of the loans under the Exit Facility shall not violate any 

material applicable requirement of law and shall not be enjoined temporarily, preliminarily or 

permanently; 

(xiv) The confirmation order for the Plan (as defined in the Restructuring Support Agreement) shall 

be entered in form and substance reasonably satisfactory to the Required Consenting Second-

Out Creditors; 
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(xv) The effective date of the Plan shall have occurred or shall occur concurrently on the Exit 

Facility Effective Date; and 

(xvi) The Restructuring Support Agreement shall be in full force and effect and the Debtors (as 

defined in the Restructuring Support Agreement) shall be in compliance with the Restructuring 

Support Agreement as of the Exit Facility Effective Date, and the conditions to the 

Restructuring (as defined in the Restructuring Support Agreement) as set forth in the 

Restructuring Support Agreement, including, without limitation, the consummation of the 

Equity Rights Offering (as defined in the Plan), shall have been satisfied or waived in 

accordance with the terms thereof. 
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ANNEX A 

EXIT COMMITMENTS 

[on file with the Exit Agent] 
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EXHIBIT F TO RSA 
ERO Backstop  Agreement
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BACKSTOP COMMITMENT AGREEMENT 

BY AND AMONG 

PECF USS INTERMEDIATE HOLDING II CORPORATION, 

THE OTHER DEBTORS 

AND 

THE COMMITMENT PARTIES PARTY HERETO 

Dated as of December 28, 2025 
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BACKSTOP COMMITMENT AGREEMENT 

THIS BACKSTOP COMMITMENT AGREEMENT (this “Agreement”), dated as 
of December 28, 2025, is made by and among PECF USS Intermediate Holding II Corporation, a 
Delaware corporation (the “Company”), and each of the other Debtors (as defined below), on the 
one hand, and each Commitment Party (as defined below), on the other hand.  The Company, the 
other Debtors and the Commitment Parties are referred to herein, collectively, as the “Parties,” 
and each, individually, a “Party.” Capitalized terms that are used but not otherwise defined in this 
Agreement shall have the respective meanings given to them in Section 1.1 hereof or, if not defined 
therein, shall have the meanings given to them in the Restructuring Support Agreement (as defined 
below). 

RECITALS 

WHEREAS, the Debtors and the Commitment Parties are party to a restructuring 
support agreement (including the chapter 11 plan of reorganization attached as Exhibit C thereto 
(such exhibit, as may be amended, supplemented or otherwise modified from time to time, the 
“Plan”) and the corporate governance term sheet attached as Exhibit I thereto (such exhibit and 
all annexes thereto, as may be amended, supplemented or otherwise modified from time to time, 
the “Governance Term Sheet”)), dated as of the date hereof, by and among the Debtors and the 
other parties thereto (together with all other exhibits and schedules thereto, as may be amended, 
supplemented, or otherwise modified from time to time, the “Restructuring Support 
Agreement”), which provides for the restructuring of the Debtors’ capital structure and financial 
obligations pursuant to the Plan to be filed in bankruptcy cases to be voluntarily commenced under 
chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”) on or about December 
28, 2025 in the United States Bankruptcy Court for the District of New Jersey (the “Bankruptcy 
Court,” and such cases, the “Chapter 11 Cases”), implementing the terms and conditions of the 
Restructuring Transactions;  

WHEREAS, pursuant to the Restructuring Support Agreement and the Plan, the 
Issued Shares will be offered, 30% of which (the “Direct Investment Shares”) will be offered by 
subscription to each Commitment Party on a ratable basis based on each such Commitment Party’s 
Backstop Final Allocated Percentage (the “Direct Investment Commitment”) in consideration 
for the commitment of each Commitment Party to backstop the Rights Offering (as defined below) 
pursuant to the Rights Offering Backstop Commitment (as defined below) and the remaining 70% 
of which (the “Rights Offering Shares”) will be offered pursuant to a rights offering (the “Rights 
Offering”) to Eligible Participants on a ratable basis consisting of (i) 98.220% of the Rights 
Offering Shares based on such holder’s amount of Second-Out Claims relative to the aggregate 
amount of all Second-Out Claims and (ii) 1.780% of the Rights Offering Shares based on such 
holder’s amount of Amended Term Loan Claims relative to the aggregate amount of all Amended 
Term Loan Claims, in each case, as of the Rights Offering Record Date (as defined in the Rights 
Offering Procedures), and subject to, the terms and conditions set forth herein and subject to such 
procedures, terms, conditions and documentation (in each case, to the extent applicable, consistent 
with the terms and conditions set forth herein and in the Plan) acceptable to the Company and the 
Required Commitment Parties; and 
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WHEREAS, subject to the terms and conditions contained in this Agreement, each 
Commitment Party has agreed to fund (on a several and not a joint basis) its Direct Investment 
Commitment and Rights Offering Backstop Commitment, if any, based on its Backstop Final 
Allocated Percentage and each Commitment Party will be entitled to receive the Direct Investment 
Shares, Rights Offering Backstop Shares and ERO Backstop Premium Shares in amounts as 
described herein and in the Restructuring Support Agreement and subject to the terms and 
conditions hereof and thereof. 

NOW, THEREFORE, in consideration of the mutual promises, agreements, 
representations, warranties and covenants contained herein, the Parties hereby agree as follows: 

ARTICLE I  

DEFINITIONS 

Section 1.1 Definitions.  Except as otherwise expressly provided in this 
Agreement, whenever used in this Agreement (including any Schedules hereto), the following 
terms shall have the respective meanings specified therefor below or in the Plan, as applicable: 

“ABL Borrowing Base” means the total amount of the Debtors’ eligible collateral 
under the Exit ABL Facility that is used to determine the maximum loan amount available 
thereunder. 

“ABL Cash Dominion Threshold” means the threshold in the Exit ABL Facility 
that, once breached, allows the lenders thereunder to control cash flows from any controlled 
accounts. 

“Additional Commitment Party” has the meaning set forth in Section 13.1.  

“Ad Hoc Group” has the meaning set forth in the Restructuring Support 
Agreement. 

“Ad Hoc Group Advisors” has the meaning set forth in the Restructuring Support 
Agreement. 

“Adjustment Determination” means the greater of (i) zero and (ii) the difference 
between (a) the Plan Effective Date Projected Liquidity and (b) the Target Liquidity. 

“Advisor Fees” has the meaning set forth in Section 3.3(a). 

“Affiliate” means, with respect to any Person, any other Person that, directly or 
indirectly, Controls or is Controlled by or is under common Control with such Person, and shall 
include the meaning of “affiliate” set forth in section 101(2) of the Bankruptcy Code as if such 
person were a debtor.  “Affiliated” has a correlative meaning. 

“Affiliated Fund” means which respect to any Commitment Party, (a) any 
Affiliates (including at the institutional level) of such Commitment Party or any fund, account 
(including any separately managed accounts) or investment vehicle that is controlled, managed, 
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advised or sub-advised by such Commitment Party, an Affiliate of such Commitment Party or by 
the same investment manager, advisor or subadvisor as such Commitment Party or an Affiliate of 
such Commitment Party or any fund, account (including any separately managed accounts) or 
investment vehicle which is controlled, managed, advised or sub-advised by an Affiliate of a 
Commitment Party’s investment manager, advisor or sub-advisor or (b) one or more special 
purpose vehicles that are wholly owned by such Commitment Party and/or its Affiliates, created 
for the purpose of holding the Direct Investment Amount and/or the Rights Offering Backstop 
Commitment. 

“Agreement” has the meaning set forth in the Preamble. 

“Amended Term Loan Claims” has the meaning set forth in the Plan. 

“Antitrust Authorities” means the United States Federal Trade Commission, the 
Antitrust Division of the United States Department of Justice, the attorneys general of the several 
states of the United States, and any other Governmental Entity, whether domestic, foreign or 
supranational, having jurisdiction pursuant to, or enforcing, the Antitrust Laws, and “Antitrust 
Authority” means any of them. 

“Antitrust Laws” means the Sherman Antitrust Act of 1890, as amended, the 
Clayton Antitrust Act of 1914, as amended, the HSR Act, the Federal Trade Commission Act of 
1914, as amended, and any other Law, whether domestic or foreign, governing agreements in 
restraint of trade, monopolization, pre-merger notification, the lessening of competition through 
merger or acquisition or anticompetitive conduct, and any foreign investment Laws. 

“Anti-Corruption Laws” has the meaning set forth in Section 4.25. 

“Applicable Consent” has the meaning set forth in Section 4.7. 

“Available Shares” means, with respect to Section 2.5, the amount of a Defaulting 
Commitment Party’s Direct Investment Shares, Rights Offering Shares and Rights Offering 
Backstop Shares. 

“Backstop Agreement Order” means the final order approving this Agreement 
entered by the Bankruptcy Court. 

“Backstop Commitment” means, with respect to each Commitment Party, (i) the 
product of (a) 70% and (b) the Rights Offering Amount, multiplied by (ii) such Commitment 
Party’s Backstop Final Allocated Percentage. 

“Backstop Final Allocated Percentage” means the percentage each Commitment 
Party has committed pursuant to this Agreement on a several and not joint basis, to acquire New 
Common Shares pursuant to the Direct Investment Commitment and the Rights Offering Backstop 
Commitment in the respective percentages set forth on the Commitment Schedule, which add up 
to 100% in the aggregate. 

“Bankruptcy Code” has the meaning set forth in the Recitals. 
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“Bankruptcy Court” has the meaning set forth in the Recitals. 

“Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure as 
promulgated under section 2075 of title 28 of the United States Code, 28 U.S.C. §§ 1–4001, as 
amended from time to time, as applicable to the Chapter 11 Cases and the general, local, and 
chambers rules of the Bankruptcy Court, each as amended from time to time. 

“BCA Approval Obligations” means the obligations of the Company and the other 
Debtors under this Agreement and the Backstop Agreement Order. 

“BCA Joinder” means the form of joinder agreement attached hereto as Exhibit A.  

“Business Day” means any day, other than a Saturday, Sunday or legal holiday, as 
defined in Bankruptcy Rule 9006(a). 

“Chapter 11 Cases” has the meaning set forth in the Recitals. 

“Claim” has the meaning set forth in section 101(5) of the Bankruptcy Code. 

“Closing” has the meaning set forth in Section 2.6(a). 

“Closing Date” has the meaning set forth in Section 2.6(a). 

“Collective Bargaining Agreement” has the meaning set forth in Section 4.13(a). 

“Code” means the Internal Revenue Code of 1986, as amended. 

“Commitment Amount” means, with respect to any Commitment Party, such 
Commitment Party’s commitment amount to be equal to the product of (i) the Rights Offering 
Backstop Commitment Amount and (ii) such Commitment Party’s Backstop Final Allocated 
Percentage. 

“Commitment Convenience Election” has the meaning set forth in Section 2.4(b). 

“Commitment Party” means each of those certain Commitment Parties as set forth 
on the Commitment Schedule and their Permitted Transferees.  

“Commitment Party Default” means the failure by any Commitment Party or its 
Related Purchasers (as applicable) to deliver and pay its respective Funding Amount by the Escrow 
Account Funding Date in accordance with Section 2.4(c). 

“Commitment Party Replacement” has the meaning set forth in Section 2.5(a). 

“Commitment Party Replacement Period” has the meaning set forth in Section 
2.5(a). 

“Commitment Party Subscription Deadline” means the time and the date on 
which the Commitment Party Subscription Form must be duly delivered to the Rights Offering 
Subscription Agent in accordance with the Rights Offering Procedures, provided that (i) the Rights 
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Offering was open for at least fifteen (15) Business Days and (ii) the Commitment Party 
Subscription Deadline is at least five (5) Business Days before the Closing Date.  

“Commitment Party Subscription Form” means that certain subscription form 
to be completed by each Commitment Party no later than the Commitment Party Subscription 
Deadline. 

“Commitment Party Transfer Form” means that certain form attached hereto as 
Exhibit B. 

“Commitment Schedule” means Schedule 1 to this Agreement, as amended, 
supplemented or otherwise modified from time to time in accordance with this Agreement.  

“Company” has the meaning set forth in the Preamble, and for the avoidance of 
doubt, shall also include any different corporate form or Person other than the Company pursuant 
to the terms and conditions in Article XII and that will directly or indirectly own all of the assets 
of the Company and be the issuer of New Common Shares on the Plan Effective Date (upon 
consummation of the Plan). 

“Company Benefit Plan” means any “employee benefit plan” (as such term is 
defined in Section 3(3) of ERISA), whether or not subject to ERISA, and any other compensation 
or benefits plan, policy, program, arrangement or payroll practice, and each other stock or equity 
purchase, stock or equity option, or other equity or equity based award, severance, retention, 
employment, consulting, change of control, bonus, incentive, deferred compensation, employee 
loan, retirement, fringe benefit and other benefit plan, agreement, program, policy, legally binding 
commitment or other arrangement, other than a Foreign Plan or a Multiemployer Plan, in each 
case, established, sponsored, maintained or contributed to or required to be contributed to by any 
Debtor. 

“Company Organizational Documents” means collectively, the organizational 
documents of the Company, including any certificate of formation, articles of incorporation, 
limited liability company agreement, bylaws or any similar documents, as applicable. 

“Confirmation Order” has the meaning set forth in the Restructuring Support 
Agreement. 

“Consenting Creditors” has the meaning set forth in the Restructuring Support 
Agreement. 

“Consenting Sponsor” has the meaning set forth in the Restructuring Support 
Agreement.   

“Consolidated Group” has the meaning set forth in Section 4.21(i). 

“Contract” means any agreement, contract or instrument, including any loan, note, 
bond, mortgage, indenture, guarantee, deed of trust, license, sublicense, settlement agreement, 
franchise, commitment, lease, franchise agreement, letter of intent, memorandum of understanding 
or other obligation, and any amendments thereto, whether written or oral, but excluding the Plan. 
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“Control” means, with respect to any Person, the possession, directly or indirectly, 
of the power to direct or cause the direction of the management or policies of such Person, whether 
through the ownership of voting securities, by agreement, or otherwise. 

“Data Protection Laws” means all Laws pertaining to the protection, privacy, 
security, breach notification, processing and cross-border transfer of Personal Data.   

“Debtors” has the meaning set forth in the Plan. 

“Defaulting Commitment Party” means, in respect of a Commitment Party 
Default that is continuing, the applicable defaulting Commitment Party. 

“Deferred Compensation Liability” means the amount, as of immediately prior 
to the date hereof and on and as of the Closing Date, of all distributions that may become payable 
in respect of any non-qualified deferred compensation plan established, maintained, sponsored, or 
contributed, or required to be contributed, by a Debtor or any of its Subsidiaries, including any 
supplemental retirement plan, and account balances thereunder. 

“Defined Benefit Plan” means any plan that is subject to Section 412 of the Code, 
Section 302 of ERISA or Title IV of ERISA (including a Multiemployer Plan) maintained, 
sponsored or contributed to, or for which there is an obligation to contribute to, by any of the 
Debtors or any ERISA Affiliate at any time during the preceding six (6) plan years. 

“Definitive Documents” has the meaning set forth in the Restructuring Support 
Agreement. 

“DIP Backstop Commitment Letter” has the meaning set forth in the 
Restructuring Support Agreement. 

“DIP Claim” means any Claim on account of the DIP Facilities.  

“DIP Claim Amount” has the meaning set forth in Section 2.4(b). 

“DIP Facility” has the meaning set forth in the Restructuring Support Agreement. 

“Direct Investment Amount” means for, each Commitment Party, such 
Commitment Party’s direct investment amount to be equal to (i) the product of (a) 30% and (b) 
the Rights Offering Amount, multiplied by (ii) such Commitment Party’s Backstop Final Allocated 
Percentage. 

“Direct Investment Commitment” has the meaning set forth in the Recitals. 

“Direct Investment Shares” has the meaning set forth in the Recitals. 

“Disclosure Statement” has the meaning set forth in the Restructuring Support 
Agreement. 
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“Eligible Participant” means, with respect to (a) a holder of record of Second-Out 
Claims or Amended Term Loan Claims, as applicable, as of the Rights Offering Record Date (as 
defined in the Rights Offering Procedures); (b) either (i) a “qualified institutional buyer,” as such 
term is defined in Rule 144A under the Securities Act, (ii) a non-U.S. person as defined under 
Regulation S under the Securities Act, or (iii) an institutional “accredited investor” within the 
meaning of Rule 501(a)(1), (2), (3), (7), (8), (9), (12) or (13) under the Securities Act; and (c) if 
such holder of record of Second-Out Claims or Amended Term Loan Claims, as applicable, is 
resident, located or has a registered office in any member state of the European Economic Area or 
the United Kingdom, such holder must be an EU/UK Qualified Investor. 

“Entity” has the meaning set forth in section 101(15) of the Bankruptcy Code. 

“Environmental Laws” means all applicable Laws and Orders relating in any way 
to the protection of the environment, preservation of natural resources, health and safety matters 
(to the extent relating to exposure to Hazardous Materials), or pollution, including such Laws 
relating to the presence, use, manufacturing, production, generation, handling, management, 
transportation, treatment, recycling, storage, importing, Release or threatened Release, or cleanup 
of Hazardous Materials. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as 
amended from time to time, and the regulations promulgated and rulings issued thereunder, in each 
case, as in effect from time to time. 

“ERISA Affiliate” means any trade or business (whether or not incorporated) that, 
together with any of the Debtors or any of its subsidiaries, is, or at any relevant time during the 
past six (6) years was, treated as a single employer or under common control under or within the 
meaning of Section 414 of the Code or Section 4001 of ERISA. 

“ERO Backstop Premium” has the meaning set forth in Section 3.1. 

“ERO Backstop Cash Premium” means $53.0 million.   

“ERO Backstop Premium Shares” has the meaning set forth in Section 3.1. 

“Escrow Account” has the meaning set forth in Section 2.4(a). 

“Escrow Account Funding Date” has the meaning set forth in Section 2.4(c). 

“EU/UK Qualified Investor” has the meaning set forth in Article 2(e) of the 
Prospectus Regulation. 

“Event” means any event, development, occurrence, circumstance, effect, 
condition, result or change. 

“Exchange Act” means the Securities Exchange Act of 1934, as amended, and 
including any rule or regulation promulgated thereunder. 
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“Ex-Im Laws” means applicable laws, rules and regulations related to (a) export 
controls, including the U.S. Export Administration Regulations administered by the U.S. 
Department of Commerce, and (b) import controls and customs laws, including those administered 
by the U.S. Customs and Border Protection.  

“Exit ABL Facility” means one or more ABL facilities made available to the 
Reorganized Debtors by certain lenders and disclosed in the Plan, as supplemented from time to 
time. 

“Exit RCF Facility” means one or more revolving credit facilities made available 
to the Reorganized Debtors by certain revolving credit facilities parties and disclosed in the Plan, 
as supplemented from time to time. 

“Fair Labor Standards Act” means the Fair Labor Standards Act of 1938 and all 
similar state and local laws. 

“Fiduciaries” has the meaning set forth in Section 6.10. 

“Fiduciary Action” has the meaning set forth in Section 11.2. 

“Filing Party” has the meaning set forth in Section 6.9(b). 

“Final Order” means, as applicable, an order or judgment of the Bankruptcy Court 
or other court of competent jurisdiction with respect to the relevant subject matter, which has not 
been reversed, vacated, stayed, modified, or amended, and as to which the time to appeal, seek 
certiorari, or move for a new trial, reargument, or rehearing has expired and no appeal, petition for 
certiorari, or other proceeding for a new trial, reargument, or rehearing thereof has been timely 
sought, or if an appeal, writ of certiorari, new trial, reargument, or rehearing thereof has been 
sought, such order or judgment shall have been affirmed by the highest court to which such order 
was appealed, or certiorari shall have been denied, or a new trial, reargument, or rehearing shall 
have been denied or resulted in no modification of such order, and the time to take any further 
appeal, petition for certiorari, or move for a new trial, reargument, or rehearing shall have expired; 
provided, however, that no order or judgment shall fail to be a “Final Order” solely because of the 
possibility that a motion under Rules 59 or 60 of the Federal Rules of Civil Procedure or any 
analogous Bankruptcy Rule (or any analogous rules applicable in another court of competent 
jurisdiction) or sections 502(j) or 1144 of the Bankruptcy Code has been or may be filed with 
respect to such order or judgment. 

“Financial Statements” has the meaning set forth in Section 4.9. 

“First-Out Debt” has the meaning set forth in the Restructuring Support 
Agreement.  

“First-Out Debt Claim” means any Claim on account of the First-Out Debt. 

“First-Out Debt Claim Amount” has the meaning set forth in Section 2.4(b). 

“Foreign Plan” has the meaning set forth in Section 4.22(a). 
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“Funding Amount” has the meaning set forth in Section 2.4(a). 

“Funding Notice” has the meaning set forth in Section 2.4(a). 

“GAAP” means the generally accepted accounting principles in the United States 
of America set forth in the opinions and pronouncements of the Accounting Principles Board of 
the American Institute of Certified Public Accountants and statements and pronouncements of the 
Financial Accounting Standards Board. 

“Governance Term Sheet” has the meaning set forth in the Recitals. 

“Governing Body” has the meaning set forth in Section 11.2. 

“Governmental Entity” means any supranational authority (such as the European 
Union) or nation or any political subdivision thereof, whether federal, state, provincial, local or 
otherwise, and any agency, authority, instrumentality, regulatory body, court, central bank or other 
entity exercising executive, legislative, judicial, taxing, regulatory or administrative powers or 
functions of or pertaining to government. 

“Hazardous Materials” means all pollutants, contaminants, wastes, chemicals, 
materials, substances and constituents which are regulated by Environmental Law or which can 
give rise to liability under any Environmental Law due to their dangerous or deleterious properties 
or characteristics, including explosive or radioactive substances or petroleum or any fraction 
thereof, petroleum distillates, petroleum products, natural gas, asbestos or asbestos containing 
materials, per- or polyfluoroalkyl substances, polychlorinated biphenyls, toxic mold or radon gas. 

“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as 
amended from time to time. 

“Immediate Family Member” means, with respect to any Person, any child, 
stepchild, parent, stepparent, spouse, sibling, mother-in-law, father-in-law, son-in-law, daughter-
in-law, brother-in-law, or sister-in-law of such Person, and any person (other than a tenant or 
employee) sharing the household of such Person. 

“Indemnified Claim” has the meaning set forth in Section 8.2. 

“Indemnified Person” has the meaning set forth in Section 8.1. 

“Indemnifying Party” has the meaning set forth in Section 8.1. 

“Intellectual Property Rights” has the meaning set forth in Section 4.14(a). 

“Intended Tax Treatment” has the meaning set forth in Section 3.4. 

“Interest” has the meaning set forth in the Plan. 

“Investment Company” has the meaning set forth in Section 2.4(a). 

“Investment Company Act” has the meaning set forth in Section 4.28. 
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“IRS” means the United States Internal Revenue Service. 

“Issued Shares” means shares of New Common Shares issued by the Company 
pursuant to this Agreement for an aggregate purchase price equal to the Rights Offering Amount.  

“Issuer Replacement” has the meaning set forth in Section 12.1. 

“Knowledge of the Company” means the actual knowledge, after reasonable 
inquiry of their direct reports, of Bobby Creason, the Chief Executive Officer of the Company, 
and of John Hafferty, the Chief Financial Officer of the Company. 

“Law” means any federal, state, local, or foreign law (including common law), 
statute, code, ordinance, rule, regulation, order, ruling, or judgment, in each case, that is validly 
adopted, promulgated, issued, or entered by a governmental authority of competent jurisdiction 
(including the Bankruptcy Court). 

“Leased Real Property” means any and all parcels of or interests in real property 
leased, subleased or licensed by, or for which a right to use or occupy has been granted to, any of 
the Debtors or their respective Subsidiaries, as of the date of this Agreement and the Closing Date, 
together with, in each case, all easements, hereditaments and appurtenances relating thereto, all 
improvements and appurtenant fixtures incidental to the lease, license or occupancy right thereof, 
which is used or intended to be used in the business of any of the Debtors or their respective 
Subsidiaries. 

“Legal Proceedings” has the meaning set forth in Section 4.12. 

“Legend” has the meaning set forth in Section 6.8. 

“Lien” means any lien, adverse claim, charge, option, warrant, right of first refusal 
or first offer, escrow, servitude, security interest, mortgage, pledge, reservation, equitable interest, 
deed of trust, indenture, easement, encumbrance, restriction on transfer, conditional sale or other 
title retention agreement, lease, sublease, license, preemptive right, community property interest, 
collateral assignment, infringement, hypothecation, right of way, defect in title, lien or judicial lien 
as defined in sections 101(36) and (37) of the Bankruptcy Code, or other restrictions or 
encumbrances of any kind. 

“Lookback Date” means September 30, 2025. 

“Losses” has the meaning set forth in Section 8.1. 

“Management Incentive Plan” has the meaning set forth in the Plan. 

“Material Adverse Effect” means any Event occurring after the date hereof that 
individually, or together with all other Events, has had a material and adverse effect on (a) the 
business, assets, liabilities, finances, properties, prospects, results of operations or condition 
(financial or otherwise) of the Debtors and their Subsidiaries, taken as a whole, or (b) the ability 
of the Debtors and their Subsidiaries, taken as a whole, to perform their obligations under, or to 
consummate the transactions contemplated by, the Transaction Agreements, including the Rights 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 214 of 405



 

11 

Offering; provided, that in the case of clause (a), except to the extent such Event results from, 
arises out of, or is attributable to, the following (either alone or in combination): (i) any change 
after the date hereof in global, national or regional political conditions (including hostilities, acts 
of war, sabotage, terrorism or military actions, or any escalation or material worsening of any such 
hostilities, acts of war, sabotage, terrorism or military actions existing or underway) or in the 
general business, market, financial or economic conditions affecting the industries, regions and 
markets in which the Debtors or their Subsidiaries operate, including any change in the United 
States or applicable foreign economies or securities, commodities or financial markets, or force 
majeure events or “acts of God”; (ii) any changes after the date hereof in applicable Law or GAAP, 
or in the interpretation or enforcement thereof; (iii) the execution, announcement or performance 
of this Agreement or the other Transaction Agreements or the transactions contemplated hereby 
or thereby; (iv) changes in the market price or trading volume of the claims or equity or debt 
securities of the Debtors or their Subsidiaries (but not the underlying facts giving rise to such 
changes unless such facts are otherwise excluded pursuant to the clauses contained in this 
definition); (v) the filing of the Chapter 11 Cases or actions taken in connection with the Chapter 
11 Cases that are directed by the Bankruptcy Court and made in compliance with the Bankruptcy 
Code and the Transaction Agreements; (vi) declarations of national emergencies in the United 
States or natural disasters in the United States; (vii) the occurrence of a Commitment Party Default; 
(viii) any epidemic, pandemic or disease outbreak (including the COVID-19 pandemic, its variants 
or any other similar pandemic), or any Law, regulation, statute, directive, pronouncement or 
guideline issued by a Governmental Entity, the Centers for Disease Control and Prevention, the 
World Health Organization or industry group providing for business closures, “sheltering-in-
place” or other restrictions that relate to, or arise out of, an epidemic, pandemic or disease outbreak 
(including the COVID-19 pandemic) or any change in such Law, regulation, statute, directive, 
pronouncement or guideline or interpretation thereof following the date of this Agreement; and 
(ix) any failure, in and of itself, of the Debtors or the business to meet any internal or public 
projections or forecasts, estimates or predictions of revenues, earnings or other financial, 
accounting or reporting results or condition for any period, whether such projections, forecasts, 
estimates or predictions were made by the Company or any of its Affiliates or by independent third 
parties (it being understood that this clause (ix) shall not exclude any Event giving rise to such 
failure to the extent any such Event is not otherwise excluded from this definition of Material 
Adverse Effect); provided, that the exceptions set forth in clauses (i), (ii), (vi) and (viii) shall not 
apply to the extent that such Event is disproportionately adverse to the Debtors and their 
Subsidiaries, taken as a whole, as compared to other companies in the industries in which the 
Debtors or their Subsidiaries operate. 

“Material Contracts” means any contract, agreement or commitment that may 
reasonably be expected to result in aggregate payments by the Company or the Debtors, or 
revenues to the Company or the Debtors, in either case greater than or equal to $10 million during 
the current or any subsequent fiscal year. 

“Milestone” has the meaning set forth in the Restructuring Support Agreement. 

“Money Laundering Laws” has the meaning set forth in Section 4.26(a). 

“Multiemployer Plan” means a multiemployer plan as defined in Sections 
4001(a)(3) and (3)(37) of ERISA to which any of the Debtors or any ERISA Affiliate is making 
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or accruing an obligation to make contributions, has within any of the preceding six (6) plan years 
made or accrued an obligation to make contributions, or each such plan with respect to which any 
such entity has any actual or contingent liability or obligation. 

“New Common Shares” means the new common equity interests to be issued on 
and after the Closing in accordance with the Plan and this Agreement. 

“New York Court” has the meaning set forth in Section 10.4. 

“Non-RSA Restructuring Proposal” has the meaning set forth in Section 11.1. 

“Order” means any judgment, order, award, injunction, writ, permit, license or 
decree of any Governmental Entity or arbitrator of applicable jurisdiction. 

“Ordinary Course License” means any of the following agreements of the 
Company or any other Debtor: (i) any license contained in a customer subscription, license or 
service agreement or (ii) any confidentiality agreement. 

“Original Funding Notice” has the meaning set forth in Section 2.4(a). 

“Outside Date” has the meaning set forth in the Restructuring Support Agreement 
(including, for the avoidance of doubt, any extensions granted in accordance with the terms of the 
Restructuring Support Agreement), subject to any waiver or extension pursuant to Section 2.5(a). 

“Owned Real Property” means, collectively, all real property owned in fee by any 
of the Debtors or their respective Subsidiaries, together with, in each case, all easements, 
hereditaments and appurtenances relating thereto, all improvements and appurtenant fixtures 
incidental to the ownership or lease thereof. 

“Party” has the meaning set forth in the Preamble. 

“Per Share Subscription Price” means (i) the product of (a) 72.5% and (b) Plan 
Equity Value, divided by (ii) Total Shares Outstanding.   

“Permitted Investor” means any Person that is either (i) a “qualified institutional 
buyer,” as such term is defined in Rule 144A under the Securities Act, (ii) a non-U.S. person as 
defined under Regulation S under the Securities Act, or (iii) an institutional “accredited investor” 
within the meaning of Rule 501(a)(1), (2), (3), (7), (8), (9), (12) or (13) under the Securities Act; 
or if the Person is resident, located or has a registered office in any member state of the European 
Economic Area or the United Kingdom, such Person must be an EU/UK Qualified Investor. 

“Permitted Liens” means (a) statutory Liens for current Taxes that (i) are not 
delinquent, (ii) are being contested in good faith by appropriate proceedings and for which 
adequate reserves have been made with respect thereto in accordance with GAAP and reflected in 
the Financial Statements, or (iii) the nonpayment of which is permitted or required by the 
Bankruptcy Code or the Bankruptcy Court; (b) operator’s, vendors’, carriers’, warehousemen’s, 
mechanics’, materialmen’s, repairmen’s and other similar statutory Liens for labor, materials or 
supplies, provided any such Lien is incurred in the ordinary course of business consistent with past 
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practice and as otherwise not prohibited under this Agreement, for amounts that are not delinquent 
and that do not materially detract from the value of, or materially impair the use of, any of the Real 
Property or personal property of any of the Debtors; (c) zoning, building codes and other similar 
land use Laws regulating the use or occupancy of any Real Property or the activities conducted 
thereon that are imposed by any Governmental Entity having jurisdiction over such Real Property 
(but excluding any material violation thereof); provided, that no such zoning, building codes and 
other land use Laws individually or in the aggregate, materially and adversely affect, impair or 
interfere with the use, occupancy, ownership, value and/or maintenance of or the access to such 
Real Property or any property affected thereby or, the operation of the business of the Company, 
the other Debtors and/or their respective subsidiaries as presently conducted; (d) easements, 
covenants, conditions, restrictions of record, and other similar recorded matters affecting title to 
any Real Property (but excluding any material violation thereof) that do not, individually or in the 
aggregate, materially interfere with the use, occupancy, ownership, value and/or maintenance of 
or the access to the property burdened thereby or the conduct of the business of the Company, the 
other Debtors, and/or their respective subsidiaries as presently conducted or as presently planned 
to be conducted or their use of any of their respective assets; (e) Liens permitted under the DIP 
Facility as of the date hereof; (f) [Reserved]; (g) non-exclusive licenses granted to any Intellectual 
Property Rights or any other Ordinary Course Licenses; and (h) Liens that, pursuant to the 
Confirmation Order, will not survive beyond the Plan Effective Date. 

“Permitted Transfer” has the meaning set forth in Section 2.3(c). 

“Permitted Transferee” has the meaning set forth in Section 2.3(d).  

“Person” means an individual, firm, corporation (including any non-profit 
corporation), partnership, limited liability company, joint venture, association, trust, 
Governmental Entity or other entity or organization. 

“Personal Data” means any and all information that can reasonably be used to 
identify an individual natural person, household or device, including name, physical address, 
telephone number, email address, financial account number, password or PIN, device identifier or 
unique identification number, government-issued identifier (including Social Security Number and 
driver’s license number), medical, health or insurance information, gender, data of birth, 
educational or employment information, religious or political view or affiliation and marital or 
other status (to the extent any of these data elements can reasonably be associated with an 
individual natural person, household or device or is linked to any such data element that can 
reasonably be associated with an individual natural person, household or device), excluding, for 
the avoidance of doubt, deidentified data and information. Personal Data also includes any 
information not listed above if such information is defined as “personal data,” “personally 
identifiable information,” “individually identifiable health information,” “protected health 
information,” or “personal information” under any Data Protection Laws. 

“Petition Date” has the meaning set forth in the Restructuring Support Agreement. 

“Plan” has the meaning set forth in the Recitals. 
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“Plan Effective Date” has the meaning set forth in the Restructuring Support 
Agreement. 

“Plan Effective Date Projected Liquidity” means the Debtors’ estimated liquidity 
as of the Plan Effective Date after giving effect to the consummation of the Restructuring 
Transactions, and calculated in good faith by the Company and its advisors in consultation with 
the Commitment Parties and in a manner consistent with and using the same methods, practices, 
principles, polices and procedures as the Debtors have used to prepare their 13-week cash flow 
forecasts, as the sum of (i) the Debtors’ unrestricted cash on hand (but excluding any cash included 
in the ABL Borrowing Base) and customary cash equivalents, and (ii) the undrawn and available 
commitments under (a) the Exit RCF Facility and (b) the Exit ABL Facility (minus the ABL Cash 
Dominion Threshold), provided, that in each case of (a) and (b), such availability is not subject to 
any conditions precedent other than customary drawdown requirements. The Plan Effective Date 
Projected Liquidity shall be subject to the approval, not to be unreasonably withheld, of the 
Required Commitment Parties. 

“Plan Equity Value” means $725 million. 

“Plan Solicitation Order” means the order entered by the Bankruptcy Court, in 
form and substance acceptable to the Required Commitment Parties, approving (including on a 
conditional basis) the Disclosure Statement and the Solicitation Materials. 

“Plan Supplement” has the meaning set forth in the Plan. 

“Pre-Closing Period” has the meaning set forth in Section 6.3(a). 

“Pro Rata Share” means (x) with respect to a holder of Second-Out Claims, a 
fraction (expressed as a percentage), the numerator of which is the Second-Out  Claims held by 
such holder and the denominator of which is all Second-Out Claims outstanding and (y) with 
respect to a holder of Amended Term Loan Claims, a fraction (expressed as a percentage), the 
numerator of which is the Amended Term Loan Claims held by the such holder and the 
denominator of which is all Amended Term Loan Claims outstanding. 

“Real Property” means, collectively any and all Owned Real Property and Leased 
Real Property. 

“Real Property Lease” and “Real Property Leases” have the meanings set forth 
in Section 4.17(b).  

“Registration Rights Agreement” has the meaning set forth in Section 6.6(a). 

“Regulation S” has the meaning set forth in Section 5.11(b). 

“Related Party” means, with respect to any Person, current and former directors, 
managers, officers, committee members, members of any governing body, equity holders 
(regardless of whether such interests are held directly or indirectly), affiliated investment funds or 
investment vehicles, managed accounts or funds, predecessors, participants, successors, assigns, 
subsidiaries, Affiliates, partners, limited partners, general partners, principals, members, 
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management companies, fund advisors or managers, employees, agents, trustees, advisory board 
members, financial advisors, attorneys (including any other attorneys or professionals retained by 
any current or former director or manager in his or her capacity as director or manager of such 
Person), accountants, investment bankers, consultants, representatives, other professionals and 
advisors, and Immediate Family Members of any such Person and any such Person’s respective 
heirs, executors, estates, and nominees. 

“Related Party Transaction” has the meaning set forth in Section 4.18. 

“Related Purchaser” means, with respect to any Commitment Party, any Affiliate 
or Affiliated Fund of such Commitment Party (other than any portfolio company of such 
Commitment Party or its Affiliates) that such Commitment Party, in its sole discretion, designates 
as a “Related Purchaser” pursuant to Section 2.3(b), subject to any reasonable KYC request from 
the Company. 

“Release” means any spilling, leaking, pumping, pouring, emitting, emptying, 
discharging, injecting, escaping, leaching, dumping, disposing or migrating in, into, onto or 
through the environment.  “Released” has a correlative meaning. 

“Replacement Funding Notice” has the meaning set forth in Section 2.5(a). 

“Replacing Commitment Parties” has the meaning set forth in Section 2.5(a). 

“Representatives” means, with respect to any Person, such Person’s directors, 
officers, members, partners, managers, employees, agents, investment bankers, attorneys, 
accountants, advisors and other representatives. 

“Required Commitment Parties” means the Commitment Parties providing at 
least 66.67% of the Backstop Commitment and the Direct Investment Amount, calculated as of 
the date on which consent or approval is requested (excluding, in each case, any Defaulting 
Commitment Party) in the aggregate (meaning each dollar of commitment or investment counted 
equally). 

“Restricted Period” has the meaning set forth in Section 5.11(d). 

“Restructuring” has the meaning set forth in the Restructuring Support 
Agreement. 

“Restructuring Expenses” has the meaning set forth in Section 3.3(a). 

“Restructuring Steps Memorandum” has the meaning set forth in the 
Restructuring Support Agreement.   

“Restructuring Support Agreement” has the meaning set forth in the Recitals. 

“Restructuring Transactions” means, collectively, the transactions contemplated 
by the Restructuring Support Agreement. 
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“Rights Offering” has the meaning set forth in the Recitals. 

“Rights Offering Aggregate Purchase Price” means the aggregate purchase price 
paid by all Rights Offering Participants, including the Commitment Parties, for the exercise of the 
issued Subscription Rights in the Rights Offering. For the avoidance of doubt, the Rights Offering 
Aggregate Purchase Price will not include the purchase price for the Direct Investment Shares. 

“Rights Offering Amount” means an amount equal to $480 million less the 
Adjustment Determination. 

“Rights Offering Backstop Commitment” has the meaning set forth in Section 
2.2. 

“Rights Offering Backstop Commitment Amount” means the difference 
between (i) the product of (a) the Rights Offering Amount and (b) 70%, and (ii) the Rights Offering 
Aggregate Purchase Price. 

“Rights Offering Participants” means those Persons (other than Commitment 
Parties) who duly subscribe for and fund Rights Offering Shares, and will receive Rights Offering 
Shares, in accordance with the Rights Offering Procedures. 

“Rights Offering Procedures” means the procedures with respect to the Rights 
Offering, including any modifications thereto, which procedures shall be in form and substance 
satisfactory to the Required Commitment Parties and the Company. 

“Rights Offering Shares” has the meaning set forth in the Recitals. 

“Rights Offering Subscription Agent” means Kurtzman Carson Consultants d/b/a 
Verita Global, or another subscription agent appointed by the Company and satisfactory to the 
Required Commitment Parties. 

“Rights Offering Backstop Shares” means the Rights Offering Shares not 
subscribed for in the Rights Offering and which the Commitment Parties have agreed to purchase 
subject to the terms and conditions of this Agreement. 

“RSA Joinder” means a joinder to the Restructuring Support Agreement in the 
form of Exhibit B thereto. 

“Rule 144A” has the meaning set forth in Section 5.11(b). 

“Sanctioned Country” means any country or territory that is itself the target of 
comprehensive Sanctions (as of the execution of the Agreement, the Crimea region of Ukraine, 
Cuba, Iran, North Korea, and the self-proclaimed Donetsk People’s Republic, the self-proclaimed 
Luhansk People’s Republic, and the Kherson and Zaporizhzhia regions of Ukraine).  

“Sanctioned Person” means any Person that is, or is acting on behalf of a Person 
that is, (a) the target of Sanctions, including any Person identified on U.S. Department of the 
Treasury’s Office of Foreign Assets Control’s Specially Designated Nationals and Blocked 
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Persons List, Sectoral Sanctions Identifications List, or any other Sanctions-related list maintained 
by a Sanctions authority; (b) organized, domiciled or ordinarily resident in a Sanctioned Country; 
or (c) owned or controlled by any Person(s) described in clause(s) (a) and/or (b) to the extent such 
owned or controlled Person is subject to the same restrictions or prohibitions as the Person(s) 
described in clause(s) (a) and/or (b). 

“Sanctions” means any economic or financial sanctions administered or enforced 
by the U.S. government (including without limitation, the U.S. Department of the Treasury’s 
Office of Foreign Assets Control and the U.S. Department of State), the United Nations Security 
Council, the European Union and its member states, the Cayman Islands or the United Kingdom 
(including His Majesty’s Treasury). 

“Second-Out Claims” has the meaning set forth in the Plan. 

“Securities Act” means the Securities Act of 1933, as amended. 

“Security Incident” means any unauthorized or unlawful access, acquisition, 
exfiltration, manipulation, erasure, loss, use, or disclosure that compromises the confidentiality, 
integrity, availability or security of Personal Data or the Systems, or that triggers any reporting 
requirement under any breach notification Law or contractual provision, including any 
ransomware or denial of service attacks that prevent or materially degrade access to Personal Data 
or the Systems. 

“Sponsor Payment” means, for each Commitment Party, the product of (i) $5.5 
million and (ii) such Commitment Party’s Backstop Final Allocated Percentage.   

“Solicitation” has the meaning set forth in the Restructuring Support Agreement.  

“Subscription Expiration Deadline” has the meaning set forth in the Rights 
Offering Procedures. 

“Subscription Rights” means the subscription rights to fund and purchase the 
Rights Offering Shares. 

“Subsidiary” means, with respect to any Person, any corporation, partnership, joint 
venture or other legal entity as to which such Person (either alone or through or together with any 
other subsidiary), (a) owns, directly or indirectly, more than fifty percent (50%) of the stock or 
other Interests, (b) has the power to elect a majority of the board of directors or similar governing 
body, or (c) has the power to direct the business and policies. For the avoidance of doubt, a 
“Subsidiary” of the Company includes any non-Debtor subsidiary. 

“Systems” means the information technology systems and infrastructure used, 
owned, leased or licensed by or for the business of the Debtors and their Subsidiaries, including 
software, firmware, hardware, networks, interfaces, platforms and related systems. 

“Target Liquidity” means $150 million. 
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“Tax” or “Taxes” means all taxes, assessments, duties, levies or other mandatory 
governmental charges in the nature of a tax paid to a Governmental Entity, including all U.S. 
federal, state, local, and non-U.S. and other income, franchise, profits, gross receipts, capital gains, 
capital stock, transfer, property, sales, use, value-added, occupation, excise, severance, windfall 
profits, stamp, payroll, social security, withholding and other taxes, assessments, duties, levies or 
other mandatory governmental charges in the nature of a tax paid to a Governmental Entity 
(whether payable directly or by withholding and whether or not requiring the filing of a return), 
all estimated taxes, deficiency assessments, additions to tax, penalties and interest thereon and 
shall include any liability for such amounts as a result of being a member of a combined, 
consolidated, unitary or affiliated group or as successor. 

“Tax Return” means any return, declaration, report, election, estimates, claim for 
refund, information return or other documents (including any related or supporting schedules or 
statements, and including any attachment thereto or amendment thereof) filed or required to be 
filed with any Governmental Entity in connection with the determination, assessment or collection 
of any Taxes. 

“Topco” mean PECF USS Holding Corporation. 

“Topco Equity Intended Tax Treatment” has the meaning set forth in Section 
2.4(d). 

“Total Shares Outstanding” means the total number of shares of New Common 
Shares outstanding on the Plan Effective Date after giving effect to the consummation of the 
transactions contemplated by the Plan, excluding any issuances of New Common Shares pursuant 
to the Management Incentive Plan.   

“Transaction Agreements” has the meaning set forth in Section 4.2. 

“Transfer” means to sell, resell, reallocate, transfer, assign, pledge, hypothecate, 
participate, donate, or otherwise encumber or dispose of, directly or indirectly (including through 
derivatives, options, swaps, pledges, forward sales or other transactions).  “Transfer” used as a 
noun has a correlative meaning. 

“Treasury Regulations” means the regulations promulgated under the Internal 
Revenue Code by the U.S. Department of the Treasury. 

“Union” has the meaning set forth in Section 4.13(a). 

“Willful or intentional breach” has the meaning set forth in Section 9.4(a). 

Section 1.2 Construction.  In this Agreement, unless the context otherwise 
requires: 

(a) references to Articles, Sections and Schedules are references to the articles 
and sections or subsections of, and the schedules attached to, this Agreement; 
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(b) references in this Agreement to “writing” or comparable expressions 
include a reference to a written document transmitted by means of electronic mail in portable 
document format (pdf), facsimile transmission or comparable means of communication; 

(c) words expressed in the singular number shall include the plural and vice 
versa; words expressed in the masculine shall include the feminine and neuter gender and vice 
versa; 

(d) the words “hereof,” “herein,” “hereto,” “hereunder,” and words of similar 
import, when used in this Agreement, shall refer to this Agreement as a whole, including all 
Schedules and Exhibits attached to this Agreement, and not to any provision of this Agreement; 

(e) the term “this Agreement” shall be construed as a reference to this 
Agreement as the same may have been, or may from time to time be, amended, modified, varied, 
novated, or supplemented; 

(f) “include,” “includes” and “including” are deemed to be followed by 
“without limitation” whether or not they are in fact followed by such words; 

(g) references to “day” or “days” are to calendar days; 

(h) references to “the date hereof” means the date of this Agreement; 

(i) unless otherwise specified, references to a statute means such statute as 
amended from time to time and includes any successor legislation thereto and any rules or 
regulations promulgated thereunder in effect from time to time; and 

(j) references to “dollars” or “$” refer to currency of the United States of 
America, unless otherwise expressly provided. 

Section 1.3 Consent Rights under the Restructuring Support Agreement. 

For the avoidance of doubt, nothing in this Agreement shall be interpreted in any way to 
limit in any manner any consent right of the Consenting Creditors or any other party under the 
Restructuring Support Agreement. 

ARTICLE II  

RIGHTS OFFERING BACKSTOP COMMITMENT 

Section 2.1 The Direct Investment Commitment; The Rights Offering; Rights 
Offering Shares. 

(a) On and subject to the terms and conditions hereof, in consideration for the 
commitment of each Commitment Party to backstop the Rights Offering pursuant to the Rights 
Offering Backstop Commitment on the terms and conditions of this Agreement, the Company shall 
issue and sell to each Commitment Party, and each Commitment Party hereby agrees, severally 
and not jointly, to purchase from the Company, its respective Direct Investment Shares based on 
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its respective Backstop Final Allocated Percentage at the Closing at the Per Share Subscription 
Price.   

(b) On and subject to the terms and conditions hereof, the Company shall 
conduct the Rights Offering pursuant to and in accordance with the Rights Offering Procedures, 
this Agreement, the Restructuring Support Agreement and the Plan Solicitation Order, as 
applicable, in all material respects.   

(c) Each (i) Rights Offering Participant that exercises its Subscription Rights 
to fund Rights Offering Shares, shall be entitled to elect to receive up to its Pro Rata Share of the 
number of Rights Offering Shares and (ii) Commitment Party shall exercise its Subscription Rights 
to purchase its Pro Rata Share of the number of Rights Offering Shares, in each case, at the Per 
Share Subscription Price.    

(d) If reasonably requested by the Required Commitment Parties from time to 
time prior to the Subscription Expiration Deadline, the Company shall use its commercially 
reasonable efforts to notify, or use its commercially reasonable efforts to cause the Rights Offering 
Subscription Agent to notify, within forty-eight (48) hours of receipt of such request by the 
Company, the Commitment Parties of the aggregate number of Subscription Rights known by the 
Company or the Rights Offering Subscription Agent to have been exercised pursuant to the Rights 
Offering as of the most recent practicable time before such notification.   

(e) The Rights Offering will be conducted, and any Subscription Rights, any 
Rights Offering Shares, any Rights Offering Backstop Shares and any Direct Investment Shares 
offered and issued to the Commitment Parties pursuant to this Agreement, will be exempt from 
the registration requirements of the Securities Act pursuant to Rule 506(b) of Regulation D 
promulgated under the Securities Act or Section 4(a)(2) of the Securities Act, Regulation S under 
the Securities Act or another available exemption under the Securities Act. Any ERO Backstop 
Premium Shares offered and issued to the Commitment Parties pursuant to this Agreement, will 
be exempt from the registration requirements of the Securities Act pursuant to Section 1145 of the 
Bankruptcy Code. 

Section 2.2 The Rights Offering Backstop Commitment. On and subject to the 
terms and conditions hereof, including entry of the Backstop Agreement Order, each Commitment 
Party agrees, severally and neither jointly nor jointly and severally, to purchase, and the Company 
agrees to issue to such Commitment Party, on the Closing Date at the Per Share Subscription Price, 
the number of Rights Offering Backstop Shares determined based on such Commitment Party’s 
Commitment Amount as set forth on such Commitment Party’s Final Funding Notice pursuant to 
Section 2.4 (such obligation to purchase the Rights Offering Backstop Shares, the “Rights 
Offering Backstop Commitment”). 

Section 2.3 Submission of Commitment Party Subscription Form; Assignment 
& Designation of Commitment Rights. 

(a) No later than the Commitment Party Subscription Deadline, each 
Commitment Party shall submit its Commitment Party Subscription Form. Notwithstanding the 
foregoing, in connection with the submission of any Commitment Party Subscription Form, the 
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Company, in good faith and in consultation with the Ad Hoc Group Advisors, may waive, reject 
or, within such time as the Company may reasonably determine in good faith, permit to be 
corrected any defect, error or irregularity. 

(b) From the date hereof until no later than three (3) Business Days prior to the 
Closing Date, each Commitment Party shall have the right to:  

(i) require, by written notice to the Company and the Rights Offering 
Subscription Agent that all or any portion of its (1) Direct Investment Shares, (2) 
Rights Offering Shares, (3) Rights Offering Backstop Shares, and/or (4) ERO 
Backstop Premium Shares, in each case, at the Closing Date be issued in the 
name(s) of, and delivered to one or more of, its Related Purchasers or any other 
designee(s) without the need for such Commitment Party to Transfer any portion 
of its Direct Investment Commitment, Rights Offering Shares, Rights Offering 
Backstop Commitment or underlying Second-Out Claims or Amended Term Loan 
Claims, as applicable, which notice of designation (as set forth in the Commitment 
Party Subscription Form) by the applicable Commitment Party, as named on the 
Commitment Schedule on the date hereof, and as named in such notice of 
designation, shall (i) specify the amount of such Direct Investment Shares, Rights 
Offering Shares, Rights Offering Backstop Shares or ERO Backstop Premium 
Shares, as applicable, to be delivered to or issued in the name of each such Related 
Purchaser or other designee at the Closing Date; and (ii) contain a confirmation (as 
set forth in the Commitment Party Subscription Form) by each such Related 
Purchaser or other designee of the accuracy of the representations made by each 
Commitment Party under this Agreement or the Rights Offering Procedures as 
applied to such Related Purchaser or other designee; provided, that no such 
designation shall relieve such Commitment Party from any of its obligations under 
this Agreement; and 

(ii) by written notice to the Company and the Rights Offering 
Subscription Agent, elect to have one or more of its Related Purchasers or other 
Affiliates or Affiliated Funds to fund all or any portion of its Funding Amount at 
the Closing Date, without the need for such Commitment Party to transfer any 
portion of its Direct Investment Commitment, Rights Offering Backstop 
Commitment, Second-Out Claims, Amended Term Loan Claims and/or 
Subscription Rights to such Related Purchasers or other Affiliates or Affiliated 
Funds, which notice of designation (as set forth in the Commitment Party 
Subscription Form) shall (i) specify the Funding Amount to be delivered by each 
such Related Purchaser or other Affiliate or Affiliated Fund on behalf of its 
respective Commitment Party at the Closing Date; and (ii) contain a confirmation 
by each such Related Purchaser or other Affiliate or Affiliated Fund of the accuracy 
of the representations made by each Commitment Party under this Agreement or 
the Rights Offering Procedures as applied to such Related Purchaser or other 
Affiliate or Affiliated Fund; provided, that no such designation shall relieve such 
Commitment Party from any of its obligations under this Agreement; 
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in each case, provided, that, (i) the Company has the right to perform KYC 
checks on any relevant designee and (ii) the relevant designee is not a 
Sanctioned Person. 

(c) From the date hereof until no later than three (3) Business Days prior to the 
Closing Date, each Commitment Party may Transfer (each, a “Permitted Transfer”) (A) the 
rights and obligations of such Commitment Party to participate in the Direct Investment 
Commitment and purchase the Direct Investment Shares and (B) the rights and obligations of such 
Commitment Party to provide the Rights Offering Backstop Commitment and to purchase any 
Rights Offering Backstop Shares and receive the ERO Backstop Premium Shares, provided, that 
any transfer of any of the foregoing must comply with the requirements of Section 2.3(d). 

(d) Any Permitted Transfer pursuant to Section 2.3(c) must be to any other 
Commitment Party or its Related Purchasers (provided, that such Related Purchaser is also a 
Permitted Investor) (collectively, the “Permitted Transferees”).  Each such Permitted Transferee 
must execute and provide to the Rights Offering Subscription Agent, the Company and the Ad 
Hoc Group Advisors promptly (no later than two (2) Business Days after any Permitted Transfer) 
a BCA Joinder (unless already party to this Agreement), and, if applicable, an RSA Joinder (unless 
already party to the Restructuring Support Agreement). Each transferring Commitment Party and 
Permitted Transferee must provide to the Rights Offering Subscription Agent, the Company and 
the Ad Hoc Group Advisors promptly (no later than two (2) Business Days after any Permitted 
Transfer) a Commitment Party Transfer Form with such Permitted Transferee being deemed a 
Commitment Party. Upon the receipt of a Commitment Party Transfer Form, including, as set forth 
therein, an executed BCA Joinder and an executed RSA Joinder (if applicable), which shall 
constitute notice of such Permitted Transfer, the Rights Offering Subscription Agent shall note 
such Permitted Transfer in the respective records maintained by the Rights Offering Subscription 
Agent pursuant to Section 2.3(h) promptly but no later than three (3) Business Days following 
receipt of such notice of Transfer.  If an Original Funding Notice or a Final Funding Notice has 
been issued to any such transferring Commitment Party, the Rights Offering Subscription Agent 
shall issue an updated Original Funding Notice or an updated Final Funding Notice to such 
transferring Commitment Party and Permitted Transferee, as applicable, and the Permitted 
Transferee will be required to deliver and pay an amount equal to its respective Funding Amount 
by wire transfer of immediately available funds in U.S. dollars into the Escrow Account no later 
than three (3) Business Days prior to the Closing Date.    

(e) Notwithstanding the foregoing, a Transfer including, for the avoidance of 
doubt, a designation for delivery of Rights Offering Shares, Direct Investment Shares and ERO 
Backstop Premium Shares pursuant to Section 2.3(b), shall be prohibited if such Transfer, upon 
consummation, would cause (i) the Company to become a reporting company under the Exchange 
Act or (ii) otherwise result at Closing as a result of the issuances of New Common Shares in the 
Company having, in the aggregate, either (A) 1,900 or more holders of record (as such concept is 
understood for purposes of Section 12(g) of the Exchange Act) or (B) in the aggregate, more than 
450 holders of record (as such concept is understood for purposes of Section 12(g) of the Exchange 
Act) who do not satisfy the definition of an “accredited investor” within the meaning of Rule 
501(a) under Regulation D of the Securities Act (determined, in each case, in the Company’s 
reasonable discretion) of the New Common Shares. 
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(f) Any Transfer in violation of this Section 2.3 shall be void ab initio. 

(g) In the event a Commitment Party acquires any additional Second-Out 
Claims or Amended Term Loan Claims, as applicable, after the date hereof, such acquisition shall 
not increase the Commitment Party’s Backstop Final Allocated Percentage. 

(h) Upon request of the Ad Hoc Group Advisors, the Company shall direct the 
Rights Offering Subscription Agent to provide within one (1) Business Day, or as soon as 
commercially reasonably practicable but in no event later than five (5) Business Days following 
receipt of such request, to the Ad Hoc Group Advisors copies of the records (which may be in 
electronic format) identifying, as of the close of business on the date of such request, the names of 
the Persons who are recorded to receive and, excluding any defective or unsubmitted Commitment 
Party Subscription Forms, the amounts (to the extent calculable as of the date of such request) that 
such Persons are recorded to receive on the Closing Date of the Direct Investment Shares, the 
Rights Offering Shares, the Rights Offering Backstop Shares and the ERO Backstop Premium 
Shares. For the avoidance of doubt, the Company shall direct the Rights Offering Subscription 
Agent to maintain records of each of the foregoing and for purposes of determining whether any 
consent threshold set forth herein has been met, the Parties hereto may rely on such records. 

Section 2.4 Escrow Account Funding. 

(a) Funding Notice.  No later than the fifth (5th) Business Day following the  
Commitment Party Subscription Deadline, upon instruction and on behalf of the Company, the 
Rights Offering Subscription Agent shall deliver to each Commitment Party a written notice (the 
“Original Funding Notice”) setting forth (i) the aggregate amount of Rights Offering Shares 
elected to be funded by the Rights Offering Participants; (ii) the amount of Rights Offering Shares 
such Commitment Party subscribed for in the Rights Offering; (iii) such Commitment Party’s 
Direct Investment Amount, Commitment Amount and the aggregate maximum amount for the 
Rights Offering Shares subscribed for by such Commitment Party; and (iv) subject to the last 
sentence of Section 2.4(c), the escrow account (the “Escrow Account”) designated in an escrow 
agreement acceptable to the Debtors and the Required Commitment Parties (the “Escrow 
Agreement”) and corresponding wire instructions, to which such Commitment Party (other than 
those that are registered investment companies under the Investment Company Act or whose 
investment management arrangements otherwise preclude funding into escrow (“Investment 
Companies”), unless such Commitment Party shall so choose) shall deliver and pay its Funding 
Amount.  No later than the second (2nd) Business Day following the final determination of the 
Adjustment Determination, the Rights Offering Subscription Agent shall deliver to each 
Commitment Party a written notice revising or confirming the Original Funding Notice (the “Final 
Funding Notice” and together with the Original Funding Notice, the “Funding Notices” and each 
a “Funding Notice”) setting forth (i) the aggregate amount of Rights Offering Shares elected to 
be funded by the Rights Offering Participants; (ii) the amount of Rights Offering Shares such 
Commitment Party subscribed for in the Rights Offering; (iii) such Commitment Party’s Direct 
Investment Amount, Commitment Amount and the aggregate revised amount for the Rights 
Offering Shares subscribed for by such Commitment Party (such Commitment Party’s “Funding 
Amount”); (iv) the amount of such Commitment Party’s Funding Amount that will be used to 
make the Sponsor Payment; and (v) subject to the last sentence of Section 2.4(c), the Escrow 
Account designated in the Escrow Agreement and corresponding wire instructions, to which such 
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Commitment Party (other than those that are registered Investment Companies), unless such 
Commitment Party shall so choose) shall deliver and pay its Funding Amount. On the Plan 
Effective Date, each Commitment Party that is an Investment Company shall, at its option, deliver 
and pay its respective Funding Amount by wire transfer of immediately available funds in U.S. 
dollars to a segregated bank account of the Rights Offering Subscription Agent designated by the 
Rights Offering Subscription Agent in the relevant Funding Notice, or make other arrangements 
that are acceptable to the applicable Investment Company and the Debtors, in satisfaction of such 
Commitment Party’s Funding Amount and its obligations to fully exercise the Subscription Rights. 
The Company shall promptly direct the Rights Offering Subscription Agent to provide any written 
backup, information and documentation in its possession relating to the information contained in 
any applicable Funding Notice as any Commitment Party may reasonably request. 

(b) For administrative convenience, any holder of a DIP Claim and any holder 
of a First-Out Debt Claim, as applicable, that is a Commitment Party may elect by submitting the 
Commitment Party Subscription Form to the Rights Offering Subscription Agent (with a copy to 
the Company) no later than the Escrow Account Funding Date (as defined below) to have cash in 
the amount of all or any portion of the DIP Claim (the “DIP Claim Amount”) and the First-Out 
Debt Claim (the “First-Out Debt Claim Amount”), as applicable, be used to satisfy all or a 
portion of the amounts that it or any of its Affiliates or Affiliated Funds would otherwise be 
required to fund pursuant to Section 2.4(c) (collectively, the “Commitment Convenience 
Election”). If a Commitment Party elects to use the Commitment Convenience Election, such 
Commitment Party shall agree that its DIP Claim and First-Out Debt Claim, as applicable, to the 
extent such DIP Claim and First-Out Debt Claim, as applicable, are used in such election, shall be 
deemed satisfied for purposes of Bankruptcy Code section 1129(a)(9). 

(c) Escrow Account Funding.  No later than two (2) Business Days prior to the 
Closing Date (the “Escrow Account Funding Date”), each Commitment Party shall deliver and 
pay an amount equal to its respective Funding Amount, by wire transfer of immediately available 
funds in U.S. dollars into the Escrow Account in satisfaction of such Commitment Party’s Direct 
Investment Amount, Rights Offering Backstop Commitment and the Subscription Rights that such 
Commitment Party exercised.  If this Agreement is terminated in according with its terms or the 
Closing otherwise does not occur, all amounts deposited by the Commitment Parties in the Escrow 
Account, without any interest earned, shall be returned to the Commitment Parties in accordance 
with the terms of the Escrow Agreement. 

(d) Notwithstanding the foregoing, on the Closing Date and contingent upon 
the Closing hereunder occurring,  the Commitment Parties, on a several and not joint and several 
basis, will purchase 100% of the outstanding equity interest in Topco from the Consenting 
Sponsor, and will pay the Sponsor Payment to the Consenting Sponsor or its designee, in 
consideration for the sale of such outstanding equity interests in Topco, with such payments and 
transfer to be consistent in all respects with the steps included in the Restructuring Steps 
Memorandum. As a condition to making the Sponsor Payment contemplated by this Section 2.4(d), 
the Commitment Parties shall have received from the Consenting Sponsor and/or its designee 
receiving such payment a duly executed IRS Form W-9 (or any successor form) certifying its status 
as a U.S. person for U.S. federal income tax purposes as of the Closing Date.  The Consenting 
Sponsor and the Commitment Parties will report the Sponsor Payment for U.S. income tax 
purposes consistent with its form (i.e., as purchase price for 100% of the outstanding equity 
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interests in Topco) (the “Topco Equity Intended Tax Treatment”); provided, however, that, if 
and to the extent that a Commitment Party’s standard tax return preparer is unable to reasonably 
conclude that there is a reasonable basis for reporting the Topco Equity Intended Tax Treatment, 
such Commitment Party will promptly notify the Consenting Sponsor of that determination and 
discuss in good faith with the Consenting Sponsor, and the Commitment Party will not be required 
to adopt the Topco Equity Intended Tax Treatment. Each Commitment Party’s payment of the 
Sponsor Payment pursuant to this Section 2.4(d) will be included on a dollar for dollar basis in its 
Funding Amount pursuant to Section 2.4(a) such that the total obligations of the Commitment 
Parties hereunder shall not exceed the Rights Offering Amount, inclusive of the aggregate Sponsor 
Payment.   

Section 2.5 Commitment Party Default; Replacement of Defaulting 
Commitment Parties. 

(a) Upon the occurrence of a Commitment Party Default, the Commitment 
Parties and their respective Related Purchasers (other than any Defaulting Commitment Party) 
shall have the right and opportunity (but not the obligation), within three (3) Business Days (or 
such longer period as may be provided by the Company with the consent of the Required 
Commitment Parties (which shall not be unreasonably withheld)) after receipt of written notice 
from the Company to all Commitment Parties of such Commitment Party Default, which notice 
shall be given promptly following the occurrence of such Commitment Party Default and to all 
Commitment Parties substantially concurrently (such period, the “Commitment Party 
Replacement Period”), to make arrangements for one or more of the Commitment Parties and 
their respective Related Purchasers (other than the Defaulting Commitment Party) to fund all or 
any portion of the Available Shares (such funding, a “Commitment Party Replacement”) on the 
terms and subject to the conditions set forth in this Agreement and in such amounts as may be 
agreed upon by all of the Commitment Parties electing to fund all or any portion of the Available 
Shares, or, if no such arrangements are made, based upon the relative applicable Commitment 
Amounts of any such Commitment Parties (other than any Defaulting Commitment Party) and 
their respective Related Purchasers (such Commitment Parties the “Replacing Commitment 
Parties”).  Within one (1) Business Day following the expiration of the Commitment Party 
Replacement Period, the Company shall provide each Replacing Commitment Party with a revised 
Original Funding Notice or revised Final Funding Notice (the “Replacement Funding Notice”) 
that reflects the updated Funding Amount of such Replacing Commitment Party and the amount 
that each Replacing Commitment Party is required to fund after taking into consideration the 
Commitment Party Replacement. Within three (3) Business Days following receipt of the 
Replacement Funding Notice, each Replacing Commitment Party shall fund any unfunded 
Funding Amount to the Funding Account (as defined in the Rights Offering Procedures). Any 
Available Shares funded by a Replacing Commitment Party shall be included, among other things, 
in the determination of (i) the Rights Offering Backstop Shares (and the corresponding right to 
receive Rights Offering Backstop Shares) of such Replacing Commitment Party for all purposes 
hereunder, (ii) the Direct Investment Amount and/or the Commitment Amount of such Replacing 
Commitment Party for purposes of Section 2.5(c), Section 2.4(c), Section 3.1 (as applicable) and 
Section 3.2 (as applicable), and (iii) the Backstop Commitment of such Replacing Commitment 
Party for purposes of the definition of “Required Commitment Parties.” If a Commitment Party 
Default occurs, the Outside Date, including the Closing Date, as necessary, shall be extended only 
to the extent necessary to allow for the Commitment Party Replacement to be completed within 
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the Commitment Party Replacement Period and prior to the Outside Date, including the Closing 
Date (in each case, as so extended). 

(b) Notwithstanding anything in this Agreement to the contrary, if a 
Commitment Party is a Defaulting Commitment Party, or if this Agreement is terminated with 
respect to such Commitment Party as a result of its default hereunder, such Defaulting 
Commitment Party shall not be entitled to any of the Rights Offering Backstop Shares, ERO 
Backstop Premium or expense reimbursement (including the Restructuring Expenses other than 
the Advisor Fees) or indemnification provided, or to be provided, under or in connection with this 
Agreement or any other Transaction Agreement. 

(c) Notwithstanding anything in this Agreement to the contrary, nothing in this 
Agreement shall be deemed to require a Commitment Party to pay more than its Direct Investment 
Amount for its Direct Investment Shares, its Commitment Amount for its Rights Offering 
Backstop Shares and the funding amount for its Pro Rata Share of the Rights Offering Shares, as 
applicable. 

(d) For the avoidance of doubt, notwithstanding anything to the contrary set 
forth in Section 9.4, but subject to Section 10.11, no provision of this Agreement shall relieve any 
Defaulting Commitment Party from liability hereunder, or limit the availability of the remedies set 
forth in Section 10.10, in connection with any such Defaulting Commitment Party’s Commitment 
Party Default.  Any Defaulting Commitment Party shall be liable to each other Commitment Party 
that is not a Defaulting Commitment Party, and to the Company, as a result of any breach of its 
obligations hereunder.  For the avoidance of doubt, nothing in this provision shall require the 
Company to issue any New Common Shares (including any ERO Backstop Premium Shares) to 
any Defaulting Commitment Party. 

Section 2.6 Closing. 

(a) Subject to Article VII, and Article IX, and unless otherwise mutually agreed 
in writing between the Debtors and the Required Commitment Parties, the closing of the Rights 
Offering and the Direct Investment Commitment (the “Closing”) shall take place electronically 
at 10:00 a.m., New York City time, on the date on which all of the conditions set forth in Article 
VII shall have been satisfied or waived in accordance with this Agreement (other than conditions 
that by their terms are to be satisfied at the Closing, but subject to the satisfaction or waiver of 
such conditions).  The date on which the Closing actually occurs shall be referred to herein as the 
“Closing Date.” 

(b) On the Closing Date, the Company will issue the Direct Investment Shares, 
the Rights Offering Shares, the Rights Offering Backstop Shares and the ERO Backstop Premium 
Shares.  

(c) On the Closing Date, the Debtors will deliver to the Commitment Parties, 
to the satisfaction of the Required Commitment Parties: 

(i) a certificate of the chief financial officer or chief accounting officer 
of the Company with respect to solvency matters; provided that, such a certificate 
delivered by the Company in connection with the Exit RCF Facility shall be deemed 
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to satisfy this delivery requirement; provided, that it is addressed to the 
Commitment Parties hereunder; and 

(ii) any documentation and other information reasonably requested in 
connection with Sanctions or Money Laundering Laws, including, without 
limitation, “know-your-customer” rules and regulations. 

(d) Subject to Section 2.6(b), at the Closing, the funds held in the Escrow 
Account (and any amounts paid to a Rights Offering Subscription Agent bank account pursuant to 
the Rights Offering Procedures) shall, as applicable, be released and utilized in accordance with 
the Plan or Confirmation Order, as applicable. 

(e) Subject to Article VII, at the Closing, issuance of any Direct Investment 
Shares, the Rights Offering Shares, the Rights Offering Backstop Shares and the ERO Backstop 
Premium Shares will be made by the Company to each Commitment Party (or its designee in 
accordance with Section 2.3, as applicable) against payment for such shares (or, in the case of the 
ERO Backstop Premium Shares, as consideration for each Commitment Party’s obligations 
hereunder) to be funded by such Commitment Party, in satisfaction of such Commitment Party’s 
obligations under this Agreement.  The entry of any Direct Investment Shares, Rights Offering 
Shares, Rights Offering Backstop Shares and ERO Backstop Premium Shares to be delivered 
pursuant to this Section 2.6(e) into the account of a Commitment Party (or its designee in 
accordance with Section 2.3, as applicable) pursuant to the Company’s book entry procedures and 
delivery to such Commitment Party of an account statement reflecting the book entry of such 
shares shall be deemed delivery of such shares, respectively, for purposes of this Agreement. 
Notwithstanding anything to the contrary in this Agreement, all Direct Investment Shares, Rights 
Offering Shares, Rights Offering Backstop Shares and ERO Backstop Premium Shares will be 
delivered with all issue, stamp, transfer, sales and use or similar transfer Taxes or duties that are 
due and payable (if any) in connection with such delivery duly paid by or on behalf of the Company 
(but not, for the avoidance of doubt, by any of the Commitment Parties). 

Section 2.7 Withholding. Except as otherwise provided for in Section 3.2(b) of 
this Agreement, the Company and each of its designees and Affiliates is entitled to deduct or 
withhold any Taxes or other amounts with respect to any amounts payable pursuant to this 
Agreement that are required to be deducted or withheld under applicable Law. The Company shall 
cooperate in good faith with the Commitment Parties to reduce or eliminate, to the extent 
reasonably possible and permitted by applicable Law, any such amounts required to be deducted 
or withheld. The Company and each of its designees and Affiliates are authorized to take any 
actions that may be reasonably necessary or appropriate to comply with such deduction or 
withholding requirements, including to request any reasonably necessary Tax forms, including IRS 
Form W-9 or the appropriate series of IRS Form W-8, as applicable, or any similar information 
for the purpose of determining whether any such withholding is required. Except as otherwise 
provided for in Section 3.2(b) of this Agreement, any such deducted or withheld amounts shall be 
treated as paid to the Person to whom such amounts would otherwise have been paid for purposes 
of this Agreement. 
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ARTICLE III  

BACKSTOP COMMITMENT CONSIDERATION AND RESTRUCTURING EXPENSES 

Section 3.1 ERO Backstop Premium Payable by the Debtors.  

(a) Subject to Section 3.2, in consideration for the Rights Offering Backstop 
Commitments and the other agreements and undertakings of the Commitment Parties in respect of 
the Rights Offering and the Direct Investment Commitment under this Agreement, and pursuant 
to and in accordance with the Rights Offering Procedures, this Agreement, the Restructuring 
Support Agreement and the Plan Solicitation Order, the Debtors shall pay or cause to be paid a 
non-refundable premium (the “ERO Backstop Premium”) in the form of New Common Shares 
at the Per Share Subscription Price in the amount of 8.00% of the Rights Offering Amount (the 
“ERO Backstop Premium Shares”), payable in accordance with Section 3.2, to the Commitment 
Parties (including any Replacing Commitment Party, but excluding any Defaulting Commitment 
Party) or their respective designees, as applicable, based upon each Commitment Party’s (or 
Replacing Commitment Party’s) respective Backstop Final Allocated Percentage at the time such 
payment is made (as the same may be reduced in accordance with Section 2.5(b)); and 

(b) The provisions for the payment of the ERO Backstop Premium, the 
Restructuring Expenses and the indemnification provided herein, are an integral part of the 
transactions contemplated by this Agreement and without these provisions the Commitment 
Parties would not have entered into this Agreement. 

Section 3.2 Payment of ERO Backstop Premium. Subject to Section 9.4(b) and 
Section 9.4(c), the Company shall cause the ERO Backstop Premium to be paid to the applicable 
Commitment Parties on (and as a condition to) the Plan Effective Date.  

(a) The ERO Backstop Premium and the Restructuring Expenses shall, 
pursuant to the Backstop Agreement Order, constitute allowed administrative expenses of the 
Debtors’ estates under sections 503(b) and 507 of the Bankruptcy Code and shall not be subject to 
set-off, recharacterization, avoidance or disallowance. 

(b) The ERO Backstop Premium shall be fully earned, non-refundable and non-
avoidable upon entry of the Backstop Agreement Order and shall be paid by the Debtors, free and 
clear of any withholding or deduction for any applicable Taxes, on the Plan Effective Date as set 
forth above.  

Section 3.3 Restructuring Expenses. 

(a) Whether or not the transactions contemplated hereunder are consummated, 
in accordance with and subject to the Backstop Agreement Order, the terms and conditions of the 
existing fee letters between the Debtors and certain advisors to the Commitment Parties, including 
the Ad Hoc Group Advisors, and any applicable provisions of the Plan (which shall govern in the 
event of any inconsistency), the Debtors agree to pay, in accordance with Section 3.3(b) below, (i) 
all reasonable and documented out-of-pocket fees and expenses (including travel costs and 
expenses) of all of the Ad Hoc Group Advisors incurred on behalf of the Commitment Parties in 
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connection with the Chapter 11 Cases and/or the Restructuring Transactions (whether incurred 
before or after the Petition Date), including the negotiation, preparation and implementation of the 
Transaction Agreements and the other agreements and transactions contemplated hereby and 
thereby (the “Advisor Fees”) and (ii) any applicable filing or other similar fees required to be paid 
by the Commitment Parties and/or their Related Purchasers in connection with the Restructuring 
Transactions in all applicable jurisdictions (such payment obligations, the “Restructuring 
Expenses”).  The Restructuring Expenses shall, pursuant to the Backstop Agreement Order, 
constitute allowed administrative expenses against each of the Debtors’ estates under 
sections 503(b) and 507 of the Bankruptcy Code and shall not be subject to set-off, 
recharacterization, avoidance or disallowance. For the avoidance of doubt, the Debtors shall not 
be required to reimburse the same Advisor Fees or Restructuring Expenses more than once.  

(b) The Restructuring Expenses accrued through the date on which the 
Backstop Agreement Order is entered shall be paid in accordance with the Backstop Agreement 
Order as promptly as reasonably practicable after the date of entry of the Backstop Agreement 
Order.  The Restructuring Expenses shall thereafter be payable in accordance with the procedures 
set forth in the Backstop Agreement Order; provided, that the Debtors’ final payment shall be 
made contemporaneously with the Closing or the earlier termination of this Agreement pursuant 
to Article IX. 

Section 3.4 Tax Treatment of ERO Backstop Premium. The Commitment 
Parties and the Debtors agree that for U.S. federal and applicable U.S. state and local income Tax 
purposes, the entering into of the Rights Offering Backstop Commitments pursuant to this 
Agreement shall be treated as the sale of put options by the Commitment Parties to the Debtors 
and the ERO Backstop Premium shall be treated as “put premium” in respect of such options 
(collectively, the “Intended Tax Treatment”).  Each Debtor and Commitment Party shall prepare 
its respective U.S. federal, and applicable U.S. state and local, income Tax Returns in a manner 
consistent with the Intended Tax Treatment, and none of the Commitment Parties or any Debtor 
shall take any position or action with respect to U.S. Taxes (whether in audits, tax returns or 
otherwise) inconsistent with the Intended Tax Treatment, except as otherwise required by 
applicable Law. 

ARTICLE IV  

REPRESENTATIONS AND WARRANTIES OF THE DEBTORS 

The Company and each of the other Debtors, jointly and severally, hereby represent 
and warrant to the Commitment Parties, unless otherwise set forth herein, as of the date of this 
Agreement, as set forth below. 

Section 4.1 Organization and Qualification.  Each of the Debtors and each of 
their Subsidiaries (a) is a duly organized and validly existing corporation, limited liability 
company, or limited partnership, as the case may be, and, if applicable, in good standing (or the 
equivalent thereof to the extent such concept is recognized in the applicable jurisdiction) under the 
Laws of the jurisdiction of its incorporation or organization, (b) has the corporate, limited liability 
company or other applicable power and authority to own its property and assets and to transact the 
business in which it is currently engaged and presently proposes to engage and (c) except where 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 233 of 405



 

30 

the failure to have such authority or qualification would not reasonably be expected to have, 
individually or in the aggregate, a Material Adverse Effect, is duly qualified and is authorized to 
do business and is in good standing in each jurisdiction where the conduct of its business as 
currently conducted requires such qualifications. 

Section 4.2 Corporate Power and Authority.  Each of the Debtors has the 
requisite corporate, limited liability company or other applicable power and authority 
(a) (i) subject to entry of the Backstop Agreement Order and the Confirmation Order, to enter into, 
execute and deliver this Agreement and to perform the BCA Approval Obligations and (ii) subject 
to entry of the Backstop Agreement Order and the Confirmation Order, to perform each of its other 
obligations hereunder and (b) subject to entry of the Backstop Agreement Order, the Plan 
Solicitation Order, and the Confirmation Order, to consummate the transactions contemplated 
herein and in the Plan, to enter into, execute and deliver all agreements to which it will be a party 
as contemplated by this Agreement and the Plan (including the Definitive Documents, the 
Restructuring Support Agreement and this Agreement, collectively, the 
“Transaction Agreements”) and to perform its obligations under each of the Transaction 
Agreements (other than this Agreement).  Subject to the receipt of the foregoing Orders, as 
applicable, the execution and delivery of this Agreement and each of the other Transaction 
Agreements and the consummation of the transactions contemplated hereby and thereby have been 
or will be duly authorized by all requisite corporate action on behalf of the Company and the 
Debtors and no other corporate proceedings on the part of the Company or the Debtors are or will 
be necessary to authorize this Agreement or any of the other Transaction Agreements or to 
consummate the transactions contemplated hereby or thereby. 

Section 4.3 Execution and Delivery; Enforceability.  Subject to entry of the 
Backstop Agreement Order, this Agreement has been duly executed and delivered by each of the 
Company and the other Debtors.  Subject to entry of the Backstop Agreement Order, the Plan 
Solicitation Order, and the Confirmation Order, as applicable, each other Transaction Agreement 
will be, duly executed and delivered by the Company and the other Debtors party thereto.  Upon 
entry of the Backstop Agreement Order and assuming due authorization and valid execution and 
delivery hereof by the Commitment Parties, the BCA Approval Obligations will constitute the 
valid and legally binding obligations of the Company and, to the extent applicable, the other 
Debtors, enforceable against the Company and, to the extent applicable, the other Debtors, in 
accordance with their respective terms, subject to bankruptcy, insolvency, fraudulent transfer, 
reorganization, moratorium and other similar Laws now or hereafter in effect relating to creditors’ 
rights generally and subject to general principles of equity.  Upon entry of the Backstop Agreement 
Order and assuming due authorization and valid execution and delivery of this Agreement and the 
other Transaction Agreements by the Commitment Parties and, to the extent applicable, any other 
parties hereof and thereof, each of the obligations of the Company and, to the extent applicable, 
the other Debtors hereunder and thereunder will constitute the valid and legally binding obligations 
of the Company and, to the extent applicable, the other Debtors, enforceable against the Company 
and, to the extent applicable, the other Debtors, in accordance with their respective terms, subject 
to bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium and other similar Laws 
now or hereafter in effect relating to creditor’s rights generally and subject to general principles of 
equity. 

Section 4.4 Authorized and Issued Interests. 
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(a) On the Closing Date, (i) the total issued Interests of the Company will 
consist solely of the New Common Shares issued pursuant to the Plan, the New Common Shares 
issued as Rights Offering Shares under the Rights Offering, the New Common Shares issued as 
Rights Offering Backstop Shares pursuant to Article II and the New Common Shares issued as 
ERO Backstop Premium Shares pursuant to Article III, (ii) no Interests will be held by the 
Company in its treasury, (iii) no Interests of the Company will be reserved for issuance upon 
exercise of stock options and other rights to purchase or acquire Interests of the Company granted 
in connection with any employment arrangement entered into in accordance with Section 6.3, 
except as reserved in respect of the Management Incentive Plan, and (iv) no warrants to purchase 
Interests of the Company will be issued and outstanding.  Except as set forth in the prior sentence, 
as of the Closing Date, no units or shares of capital stock or other equity securities or voting interest 
in the Company or any securities convertible into or exchangeable or exercisable for securities or 
other equity securities of the Company or any of its Subsidiaries will have been issued, reserved 
for issuance or outstanding. 

(b) Except as described in this Section 4.4 and except as set forth in the 
Registration Rights Agreement, the Company Organizational Documents, this Agreement, the 
Restructuring Support Agreement or as required under the Plan, as of the Closing Date, none of 
the Debtors or any of their respective Subsidiaries will be party to or otherwise bound by or subject 
to any outstanding option, warrant, call, right, security, commitment, Contract, arrangement, or 
undertaking (including any preemptive right) that (i) obligates the Debtors or their respective 
Subsidiaries to issue, deliver, sell or transfer, or repurchase, redeem, or otherwise acquire, or cause 
to be issued, delivered, sold or transferred, or repurchased, redeemed, or otherwise acquired, any 
units or shares of the capital stock of, or other equity or voting interests in, any of the Debtors or 
their respective Subsidiaries or any security convertible or exercisable for or exchangeable into 
any units or capital stock of, or other equity or voting interest in, any of the Debtors or their 
respective Subsidiaries, (ii) obligates any of the Debtors or their respective Subsidiaries to issue, 
grant, extend, or enter into any such option, warrant, call, right, security, commitment, Contract, 
arrangement, or undertaking, (iii) restricts the Transfer of any units or shares of capital stock of 
any of the Debtors (other than any restrictions included in any corresponding pledge agreement), 
or (iv) relates to the voting of any Interests in any of the Debtors or their respective Subsidiaries, 
except as to voting rights attendant to any such Interests or as set forth in the organizational 
documents thereof. 

Section 4.5 Issuance.  The New Common Shares to be issued pursuant to the 
Plan by the Company on the Closing Date, including the Rights Offering Shares to be issued in 
connection with the consummation of the Rights Offering and the Rights Offering Backstop Shares 
and ERO Backstop Premium Shares to be issued pursuant to the terms hereof, will, when issued 
and delivered on the Closing Date, be duly and validly authorized, issued and delivered and shall 
be fully paid and non-assessable, and free and clear of all Taxes, Liens (other than Transfer 
restrictions imposed hereunder or under the Company Organizational Documents or by applicable 
securities Law), preemptive rights, rights of first refusal, subscription and similar rights (other than 
any rights set forth in the Company Organizational Documents and the Registration Rights 
Agreement). 

Section 4.6 No Conflict.  Assuming the consents described in Section 4.7 are 
obtained, the execution and delivery by the Company and, if applicable, any Debtor, of this 
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Agreement, the Plan and the other Transaction Agreements, the compliance by the Company and, 
if applicable, any other Debtor, with the provisions hereof and thereof and the consummation of 
the transactions contemplated herein and therein will not (i) conflict with, or result in a breach, 
modification or violation of, any of the terms or provisions of, or constitute a default under (with 
or without notice or lapse of time, or both), or result, except to the extent specified in the Plan, in 
the acceleration of, or the creation of any Lien under, or cause any payment or consent to be 
required under any Contract to which the Company or any Debtor will be bound as of the Closing 
Date after giving effect to the Plan or to which any of the property or assets of the Company or 
any Debtor will be subject as of the Closing Date after giving effect to the Plan, (ii) result in any 
violation of the provisions of any of the Company’s or the Debtors’ organizational documents 
(other than, for the avoidance of doubt, a breach or default that would be triggered as a result of 
the Chapter 11 Cases or the Company’s or any Debtor’s undertaking to implement the 
Restructuring Transactions through the Chapter 11 Cases), or (iii) result in any violation of any 
Law or Order applicable to the Company or any Debtor or any of their properties, except in each 
of the cases described in clause (i) for any conflict, breach, modification, violation, default, 
acceleration or Lien which would not reasonably be expected to have, individually or in the 
aggregate, a Material Adverse Effect. 

Section 4.7 Consents and Approvals.  No consent, approval, authorization, 
Order, registration, or qualification of or with any Governmental Entity having jurisdiction over 
the Company or any of the other Debtors or any of their properties (each, an “Applicable 
Consent”) is required for the execution and delivery by the Company and, to the extent relevant, 
the other Debtors, of this Agreement, the Plan and the other Transaction Agreements, the 
compliance by the Company and, to the extent relevant, the Debtors, with the provisions hereof 
and thereof and the consummation of the transactions contemplated herein and therein, except for 
(a) entry of the Backstop Agreement Order authorizing the Company and the Debtors to enter into 
this Agreement and perform the BCA Approval Obligations, (b) entry of the Plan Solicitation 
Order, (c) entry by the Bankruptcy Court, or any other court of competent jurisdiction, of Orders 
as may be necessary in the Chapter 11 Cases from time-to-time, (d) entry of the Confirmation 
Order, (e) filings, notifications, authorizations, approvals, consents, clearances or termination or 
expiration of all applicable waiting periods under any Antitrust Laws in connection with the 
transactions contemplated by this Agreement, (f) such consents, approvals, authorizations, 
registrations or qualifications as may be required under local or state securities or “Blue Sky” Laws 
in connection with the issuance of the Subscription Rights, the issuance of the Rights Offering 
Shares pursuant to the exercise of the Subscription Rights or the issuance of the Rights Offering 
Backstop Shares or ERO Backstop Premium Shares, and (g) any Applicable Consents that, if not 
made or obtained, would not reasonably be expected to have, individually or in the aggregate, a 
Material Adverse Effect. 

Section 4.8 Arm’s-Length.  The Company and the Debtors acknowledge and 
agree that (a) each of the Commitment Parties is acting solely in the capacity of an arm’s-length 
contractual counterparty to the Company and the Debtors with respect to the transactions 
contemplated hereby (including in connection with determining the terms of the Rights Offering) 
and not as a financial advisor or a fiduciary to, or an agent of, the Company or any of its 
Subsidiaries and (b) no Commitment Party is advising the Company or any of its Subsidiaries as 
to any legal, tax, investment, accounting or regulatory matters in any jurisdiction. 
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Section 4.9 Financial Statements.  (i) The audited consolidated balance sheet of 
the Company and its Subsidiaries as of December 31, 2024 and the related audited consolidated 
statements of income, cash flows and shareholders’ equity of the Company and its Subsidiaries for 
such fiscal year then ended, and (ii) the unaudited consolidated balance sheets of the Company 
and its Subsidiaries as of September 30, 2025 and the related consolidated statements of income, 
cash flows and shareholders’ equity of the Company and its Subsidiaries for such quarter then 
ended, were been prepared, in all material respects, in accordance with GAAP (except as disclosed 
therein), and represent a true and fair view, in all material respects, of the consolidated financial 
condition, financial position and results of operations and cash flows of the Company and its 
consolidated Subsidiaries as of the dates thereof and for such period covered thereby (collectively, 
the “Financial Statements”).  All such Financial Statements, including the related schedules and 
notes thereto, have been prepared in accordance with GAAP consistently throughout the periods 
involved (except as disclosed therein).  

Section 4.10 Absence of Certain Changes.  Since the Lookback Date, no Event 
has occurred or exists that has had or would be reasonably expected to have, individually or in the 
aggregate, a Material Adverse Effect. 

Section 4.11 No Violation; Compliance with Laws.  (a) The Company is not in 
violation of its certificate of incorporation or bylaws and (b) no other Debtor is in violation of its 
respective charter and bylaws, certificate of formation and limited liability company operating 
agreement or similar organizational document, as applicable in any material respect.  None of the 
Debtors is or has been at any time since December 31, 2023 in violation of any Law or Order, 
except for any such violations that have not had and would not reasonably be expected to have, 
individually or in the aggregate, a Material Adverse Effect. 

Section 4.12 Legal Proceedings.  The anticipated Chapter 11 Cases and any 
adversary proceedings or contested motions commenced in connection therewith, there are no 
material legal, governmental, administrative, judicial or regulatory investigations, audits, actions, 
suits, claims, arbitrations, demands, demand letters, claims, notices of noncompliance or 
violations, or proceedings (“Legal Proceedings”) pending or, to the Knowledge of the Company, 
threatened to which any of the Debtors is a party or to which any property of any of the Debtors is 
the subject which, if adversely determined, would reasonably be expected to have, individually or 
in the aggregate, a Material Adverse Effect. 

Section 4.13 Labor Relations. 

(a) As of the date of this Agreement, none of the Debtors or their respective 
Subsidiaries is a party to any collective bargaining agreements, works council agreements, labor 
union contracts, trade union agreements, and other similar labor agreements (each a “Collective 
Bargaining Agreement”) with any union, works council, or labor organization (each a “Union” 
and collectively “Unions”). Except as would not reasonably be expected to have, individually or 
in the aggregate, a Material Adverse Effect (i) since December 31, 2023, to the Knowledge of the 
Company, no Union or group of employees of any of the Debtors or their respective Subsidiaries 
has sought to organize any of the Debtors’ employees for purposes of collective bargaining, made 
a demand for recognition or certification as the bargaining representative of the Debtors’ 
employees, sought to bargain collectively with any of the Debtors or their respective Subsidiaries, 
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or filed a petition for recognition as the bargaining representative of the Debtors’ employees with 
any Governmental Entity; (ii) as of the date of this Agreement, no Collective Bargaining 
Agreement is being negotiated by any of the Debtors or their respective Subsidiaries; and (iii) since 
December 31, 2023, there have been no actual or, to the Knowledge of the Company, threatened 
strikes, lockouts, concerted slowdowns, concerted work stoppages, labor boycotts, handbilling, 
picketing, concerted walkouts, labor demonstrations, leafleting, sit-ins, sick-outs, or other forms 
of organized labor disruption against any of the Debtors.  The consummation of the transactions 
contemplated by the Transaction Agreements will not give rise to a right of termination or right of 
renegotiation on the part of any Union under any Collective Bargaining Agreement to which any 
of the Debtors (or any predecessor) or any of their respective Subsidiaries is a party.  

(b) Since the Lookback Date and except as would not reasonably be expected 
to be, individually or in the aggregate, a Material Adverse Effect, the Debtors or their respective 
Subsidiaries have been in material compliance with all applicable material Laws relating to labor 
and employment, including, all such Laws relating to employment practices; the hiring, promotion, 
assignment, and termination of employees; employment discrimination; equal employment 
opportunities; disability; labor relations; wages and hours; the Fair Labor Standards Act; 
classification of independent contractors; hours of work; payment of wages; immigration; workers’ 
compensation; employee benefits; background and credit check; working conditions; and family 
and medical leave. 

Section 4.14 Intellectual Property. 

(a) The Debtors and their respective Subsidiaries or Affiliates own and/or have 
adequate rights to use all patents, trademarks, copyrights, domain names, social media handles, 
software, know-how, and other intellectual property (collectively, “Intellectual Property 
Rights”) for the operation of their respective businesses as currently conducted, except as would 
not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect. 

(b) Except as would not reasonably be expected to have, individually or in the 
aggregate, material to the Debtors and each of their Subsidiaries, taken as a whole, to the 
Knowledge of the Company, (i) the conduct of the business of the Debtors and each of their 
Subsidiaries does not infringe or violate any Intellectual Property Rights of any Person, (ii) no 
Person is infringing or violating any Intellectual Property Rights owned by the Debtors or any of 
their Subsidiaries in any material manner, and (iii) the Debtors and their respective subsidiaries 
are in compliance with all licenses under which they use third party Intellectual Property Rights 
that are material for the operation of their respective businesses as currently conducted. 

Section 4.15 Privacy and Data Protection. 

(a) Since December 31, 2023, the Debtors and their Subsidiaries are and have 
been in compliance with all applicable Data Protection Laws, external privacy policies and the 
obligations under their Contracts, except as would not reasonably be expected to have, individually 
or in the aggregate, a Material Adverse Effect.  The Debtors and their Subsidiaries have (i) taken 
appropriate steps reasonably designed to implement and maintain such policies, procedures, and 
practices governing Personal Data as are required to comply with all applicable Data Protection 
Laws, external privacy policies and the obligations under their Contracts, and (ii) since December 
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31, 2023, followed such policies, procedures, and practices in the conduct of the business of the 
Debtors and their Subsidiaries, except, with respect to any of (i) or (ii), as would not reasonably 
be expected to have, individually or in the aggregate, a Material Adverse Effect. 

(b) Except as would not reasonably be expected to have, individually or in the 
aggregate, a Material Adverse Effect, to the Knowledge of the Company, the Debtors and their 
Subsidiaries have used commercially reasonable efforts to prevent the introduction into the 
Systems, and such Systems do not contain, any ransomware, disabling codes or instructions, 
spyware, Trojan horses, worms, viruses or other software routines that permit or cause 
unauthorized access to, or disruption, impairment, disablement, or destruction of, software, data 
or other materials.  Since December 31, 2023, the Systems (i) have not suffered any unplanned or 
critical failures, continued substandard performance, errors, breakdowns or other adverse events 
that have caused any disruption or interruption in the operation of the business of the Debtors and 
their Subsidiaries; (ii) to the Knowledge of the Company, have been substantially free of any 
material defects, bugs and errors, and (iii) have been sufficient for the needs of the business of the 
Debtors and their Subsidiaries, except, for each of (i)-(iii), as would not reasonably be expected to 
have, individually or in the aggregate, a Material Adverse Effect. 

(c) Since December 31, 2023, (i) the Debtors and their Subsidiaries have not 
suffered any Security Incident, and (ii) to the Knowledge of the Company, no service provider (in 
the course of providing services for or on behalf of the Debtors or any of their Subsidiaries) has 
suffered any Security Incident, except, for each of (i) and (ii), as would not reasonably be expected 
to have, individually or in the aggregate, a Material Adverse Effect.  There are no pending 
complaints, actions, fines, or other penalties facing the Debtors or their Subsidiaries in connection 
with any such Security Incident or other adverse events relating to Personal Data, except as would 
not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect. 
Except as would not reasonably be expected to have, individually or in the aggregate, a Material 
Adverse Effect, the Debtors and their Subsidiaries have adopted commercially reasonable 
information security and privacy policies, including reasonable and appropriate administrative, 
technical and physical safeguards, to protect the confidentiality, integrity, availability and security 
of Personal Data against unauthorized access, use, modification or disclosure. 

Section 4.16 Customer and Supplier Relationships.  Since December 31, 2023, 
neither the Debtors nor any of their Subsidiaries have received written notice that any of the top 
ten largest customers or top ten largest suppliers (by revenue or volume, as applicable) will 
terminate, reduce or not renew their business relationships with the Debtors or any of their 
Subsidiaries for any reason, except for any such termination, material reduction or non-renewal 
that would not reasonably be expected, individually or in the aggregate, to result in a Material 
Adverse Effect.   

Section 4.17 Real and Personal Property. 

(a) Except as has not had, and would not reasonably be expected to have, a 
Material Adverse Effect, the applicable Debtor has good, marketable and exclusive fee simple title 
to, and the valid and enforceable power and unqualified right to use and sell, transfer, convey or 
assign each parcel of Owned Real Property, free and clear of all Liens other than Permitted Liens, 
subject to applicable bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium and 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 239 of 405



 

36 

other laws affecting creditor’s rights generally or general principles of equity, excluding the 
Chapter 11 Cases and any limitations of the Chapter 11 Cases as may be applied under non-U.S. 
law. The Debtors have not leased, licensed or otherwise granted any Person the right to use or 
occupy the Owned Real Property, which lease, license or grant is currently in effect. 

(b) Except as has not had, and would not reasonably be expected to have, a 
Material Adverse Effect, the applicable Debtor has a valid, binding and enforceable leasehold 
interest under each lease, sublease, license or other similar document or instrument under which 
such Leased Real Property is occupied or used (individually, a “Real Property Lease” and 
collectively, the “Real Property Leases”), free and clear of all Liens other than Permitted Liens, 
subject to applicable bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium and 
other laws affecting creditor’s rights generally or general principles of equity, including the 
Chapter 11 Cases and any limitations of the Chapter 11 Cases as may be applied under non-U.S. 
law. Except as has not had, or would not reasonably be expected to have, a Material Adverse 
Effect, each Real Property Lease is in full force and effect and is the valid, binding and enforceable 
obligation of each party thereto in accordance with its terms, subject to applicable bankruptcy, 
insolvency, fraudulent transfer, reorganization, moratorium and other laws affecting creditor’s 
rights generally or general principles of equity, including the Chapter 11 Cases. None of the 
Debtors or their Subsidiaries has received written notice of any good faith claim asserting that such 
leases are not in full force and effect, except leases in respect of which the failure to be in full force 
and effect would not reasonably be expected to have, individually or in the aggregate, a Material 
Adverse Effect. 

(c) There are no outstanding agreements, options, rights of first offer or rights 
of first refusal, or other contractual (or other) right or obligation on the part of any party to 
purchase, sell, assign or dispose any material Real Property. There are not pending or, to the 
Knowledge of the Company, threatened any condemnation proceedings with respect to any 
material Real Property. To the Knowledge of the Company, the Real Property constitutes all 
interests in real property (i) currently used, occupied or held for use in connection with the business 
of the Debtors and their respective Subsidiaries, as presently conducted, and (ii) necessary for the 
continued operation of the business of the Debtors and their respective Subsidiaries, as presently 
conducted.    

(d) Each of the Debtors and each of their respective Subsidiaries has valid title 
to all of its respective personal property and assets, except for Permitted Liens, and except where 
the failure (or failures) to have such title would not reasonably be expected to have, individually 
or in the aggregate, a Material Adverse Effect.  To the Knowledge of the Company, all such 
personal property and assets are free and clear of Liens, other than Permitted Liens.  Other than as 
a consequence of the Chapter 11 Cases, each of the Debtors and each of their respective 
Subsidiaries owns or possesses the right to use all of its personal property, including all Intellectual 
Property Rights and all licenses and rights with respect to any of the foregoing used in the conduct 
of their businesses, without any conflict (of which any of the Debtors and any of their Subsidiaries 
has been notified in writing) with the rights of others, and free from any burdensome restrictions 
on the present conduct of the Debtors or their respective Subsidiaries, as the case maybe, except 
where such conflicts and restrictions would not reasonably be expected to have, individually or in 
the aggregate, a Material Adverse Effect. 
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Section 4.18 No Undisclosed Relationships.  Except as disclosed in the 
Company’s audited financial statements for the fiscal year ended December 31, 2024, other than 
contracts between or among any of the Debtors, there are no Contracts, arrangements, transactions 
or other direct or indirect relationships existing as of the date hereof between or among any of the 
Debtors or their Subsidiaries, on the one hand, and any Related Party, or Affiliate thereof, on the 
other hand (collectively, each a “Related Party Transaction”), except for the transactions 
contemplated by this Agreement and the other Definitive Documents. 

Section 4.19 Licenses and Permits.  The Debtors or their Subsidiaries possess all 
licenses, certificates, permits and other authorizations issued by, have made all declarations and 
filings with and have maintained all financial assurances required by, the appropriate 
Governmental Entities that are necessary for the ownership or lease of their respective properties 
and the conduct of the business, except where the failure to possess, make or give the same would 
not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect.  
None of the Debtors or their Subsidiaries (a) has received notice of any revocation or modification 
of any such license, certificate, permit or authorization or (b) has any reason to believe that any 
such license, certificate, permit, or authorization will not be renewed in the ordinary course, except 
to the extent that any of the foregoing would not reasonably be expected to have, individually or 
in the aggregate, a Material Adverse Effect.  The execution, delivery and consummation, as 
applicable, by the Company and, if applicable, any other Debtor, of this Agreement, the Plan and 
the other Transaction Agreements, the compliance by the Company and, if applicable, any other 
Debtor, with the provisions hereof and thereof and the consummation of the transactions 
contemplated herein and therein will not give rise to (a) any obligations to obtain the consent of 
any Governmental Entity except for such consents that have been obtained or will be obtained 
prior to the Effective Date or (b) any action to revoke, terminate, withdraw, cancel, limit, condition, 
appeal or otherwise review, or any other adverse effect on, any license, certificate, permit or other 
authorization required by the Debtors to conduct their respective business and occupy each of their 
properties, in each case, which would reasonably be expected to have, individually or in the 
aggregate, a Material Adverse Effect. 

Section 4.20 Environmental.  Except as would not reasonably be expected to 
have, individually or in the aggregate, a Material Adverse Effect: (a) no unresolved written notice, 
claim, demand, request for information, Order, complaint or penalty has been received by any of 
the Debtors, and there are no Legal Proceedings pending or, to the Knowledge of the Company, 
threatened, in each case, which allege a violation of or liability under any Environmental Laws  
(including with respect to exposure to Hazardous Materials), in each case relating to any of the 
Debtors, (b) each Debtor has received and maintained in full force and effect all environmental 
permits, licenses and other approvals, and has maintained all financial assurances, in each case to 
the extent necessary for its operations to comply with all applicable Environmental Laws and is, 
and since December 31, 2023, has been, in compliance with the terms of such permits, licenses 
and other approvals and with all applicable Environmental Laws, (c) none of the Debtors are 
subject to any Order applicable to it or with respect to its assets arising under Environmental Law, 
(d) to the Knowledge of the Company, no Hazardous Material is located at, on or under any 
property currently or formerly owned, operated or leased by any of the Debtors that has given rise 
or would reasonably be expected to give rise to any cost, liability or obligation of any of the 
Debtors under any Environmental Laws, (e) no Hazardous Material has been Released, generated, 
treated, stored, transported or handled by any of the Debtors, and none of the Debtors has arranged 
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for or permitted the disposal of Hazardous Material at any location, in each case, in a manner that 
has given rise or would reasonably be expected to give rise to any cost, liability or obligation of 
any of the Debtors has under any Environmental Laws, and (f) none of Debtors has, either 
expressly or by operation of Law, assumed any liabilities or obligations of any other Person arising 
under or relating to Environmental Laws (for which the Debtors would not otherwise be liable) 
that remains unresolved. 

Section 4.21 Taxes. Except as would not reasonably be expected to have, 
individually or in the aggregate, a Material Adverse Effect:  

(a) Each of the Debtors and their Subsidiaries has filed or caused to be filed all 
U.S. federal, state, and local and non-U.S. Tax Returns required to have been filed by it (taking 
into account extensions) and each such Tax Return is true and correct and was prepared in 
compliance with all applicable Laws. 

(b) Each of the Debtors and their Subsidiaries has timely paid or caused to be 
timely paid (taking into account extensions and taking into account that the Debtors have elected 
to pay federal income taxes for 2025 when they file the March 2026 tax return) all Taxes due and 
payable by it (whether or not shown as due on the Tax Returns referred to in clause (a)) (or made 
adequate provision (in accordance with GAAP) for the payment of all Taxes due) with respect to 
all periods or portions thereof ending on or before the date hereof, excluding Taxes (a) being 
contested in good faith by appropriate proceedings and for which the Debtors or their Subsidiaries 
have set aside on their books adequate reserves in accordance with GAAP or (b) the nonpayment 
of which is permitted or required by the Bankruptcy Code.   

(c) As of the date hereof, with respect to the Debtors, other than in connection 
with the Chapter 11 Cases, other than Taxes or assessments that are being contested in good faith 
by appropriate proceedings and for which the Debtors or their Subsidiaries have set aside on their 
books adequate reserves in accordance with GAAP, and other than disclosed in the audited 
consolidated financial statements of the Company and its Subsidiaries as of December 31, 2024 
and the unaudited consolidated financial statements of the Company and its Subsidiaries as of 
September 30, 2025, (i) no claims have been asserted in writing with respect to any Taxes that 
have not been fully paid, settled or otherwise resolved, (ii) no presently effective waivers or 
extensions of statutes of limitation with respect to Taxes have been given or requested (other than 
any waivers or extensions obtained in the ordinary course of business) and (iii) no Tax Returns are 
currently being examined by, and no written notification of intention to examine any such Tax 
Returns has been received from, the IRS or any other Governmental Entity.   

(d) The Debtors and each Subsidiary have, within the time and in the manner 
prescribed by Law, withheld all amounts required to be withheld from all payments made (or 
treated as made) by the Debtors and each Subsidiary to employees, independent contractors, 
creditors, and other third parties; to the extent required by applicable Law, paid such withheld 
amounts to the proper Governmental Entity; and complied with all information reporting 
requirements related thereto in all material respects. 

(e) There are no Liens for Taxes (other than statutory liens for Taxes not yet 
due and payable) upon any of the assets of the Debtors or their Subsidiaries.  
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(f) No claim has been made in writing within the three (3) years preceding the 
date of this Agreement by any Tax authority or other Governmental Entity in a jurisdiction where 
any of the Debtors or Subsidiaries has not filed a Tax Return that it is or may be required to file a 
Tax Return or may be subject to Tax by such jurisdiction that has not been settled or otherwise 
resolved. 

(g) None of the Debtors nor any Subsidiary has distributed stock of another 
Person, or has had its stock distributed by another Person, in a transaction that was purported or 
intended to be governed by Section 355 or Section 361 of the Code within the three (3) years 
preceding the date of this Agreement. 

(h) None of the Debtors nor their Subsidiaries is party to any Tax sharing, 
allocation, indemnity or similar agreement or arrangement that is currently in effect, other than 
any such agreement as to which only the Debtors, the Company or any of their Affiliates are parties 
or the principal purpose of which is not related to Taxes.   

(i) None of the Debtors nor their Subsidiaries (i) has ever been a member of an 
“affiliated group” within the meaning of Section 1504(a) of the Code filing a consolidated U.S. 
federal income Tax return (other than the “affiliated group” the common parent of which is or was 
any of the Debtors) or Topco (a “Consolidated Group”) or (ii) has any liability for Taxes of any 
Person (other than any member of a Consolidated Group) (A) under Treasury Regulations Section 
1.1502-6 (or any similar provision of U.S. state, local or non-U.S. Law) or (B) as a Transferee or 
successor, or by Contract (other than any such agreement as to which only the member of a 
Consolidated Group or any of their Subsidiaries are parties or that was entered into the ordinary 
course of business and the principal purpose is not related to Taxes). 

(j) No Debtor nor any Subsidiary is or has been a party to any “listed 
transaction,” as defined in Section 6707A of the Code and Treasury Regulations Section 1.6011-
4 or any similar transaction requiring disclosure to a Tax authority under any similar provision of 
Law. 

Section 4.22 Employee Benefit Plans. 

(a) None of the Debtors nor any of their ERISA Affiliates sponsor, maintain, 
contribute to, or has an obligation to contribute to, or has any outstanding liability (contingent or 
otherwise) to any (x) Multiemployer Plan, (y) Defined Benefit Plan or (z) non-qualified deferred 
compensation plan subject to Section 409A of the Code and in which employees subject to U.S. 
federal income taxes participate.  None of the Company Benefit Plans or any Multiemployer Plans 
set forth in Section 4.22(a)(i) could reasonably be expected to result, individually or in the 
aggregate, in a Material Adverse Effect.  The Debtors have not incurred nor reasonably expect to 
incur any liability under Title IV of ERISA that would reasonably be expected to have a Material 
Adverse Effect. As of December 31, 2023, except as would not reasonably be expected to have a 
Material Adverse Effect, no Company Benefit Plan subject to Title IV of ERISA has any Unfunded 
Pension Liability with respect to any single Company Benefit Plan, and there are no material 
unfunded Deferred Compensation Liabilities.  Except as would not reasonably be expected to 
result, individually or in the aggregate, in a Material Adverse Effect, within the past year, none of 
the Debtors nor any of their ERISA Affiliates has incurred any withdrawal liability with respect to 
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a Multiemployer Plan under Subtitle E of Title IV of ERISA that has not been satisfied in full, and, 
to the Knowledge of the Company, no condition or circumstance exists that presents a reasonable 
risk of the occurrence of any other withdrawal from or the partition, termination or insolvency of 
any such Multiemployer Plan. 

(b) Except as would not reasonably be expected to have, individually or in the 
aggregate, a Material Adverse Effect, no employee pension benefit plan or any other material 
employee benefit, plan, program, practice, policy, agreement or arrangement governed by or 
subject to the Laws of a jurisdiction other than the United States of America to which Debtors have 
an obligation (each, a “Foreign Plan”) that is a defined benefit employee pension plan (within the 
meaning of U.S. Accounting Standards Codification Topic 715-30) has any material unfunded 
liabilities or obligations, contingent or otherwise. 

(c) Except as would not reasonably be expected to result, individually or in the 
aggregate, in a Material Adverse Effect, there are no pending, or to the Knowledge of the 
Company, threatened claims, sanctions, actions or lawsuits, asserted or instituted against any 
Company Benefit Plan or any Person as fiduciary or sponsor of any Company Benefit Plan, other 
than claims for benefits in the normal course. 

(d) Except as would not reasonably be expected to have, individually or in the 
aggregate, a Material Adverse Effect, no Company Benefit Plan obligates any Debtor or any of 
their Subsidiaries to provide, nor has any Debtor or any of their Subsidiaries promised or agreed 
to provide or otherwise has any liability (contingent or otherwise) with respect to, retiree or post-
employment health, welfare or life insurance or benefits, other than as required under Part 6 of 
Subtitle B of Title I of ERISA, Section 4980B of the Code or any similar Law for which the 
covered Person pays the full cost of coverage. 

(e) Except as would not reasonably be expected to result, individually or in the 
aggregate, in a Material Adverse Effect, (A) all compensation and benefit arrangements of the 
Debtors and their respective Subsidiaries and all Company Benefits Plans comply and have 
complied in both form and operation with their terms and all applicable Laws and legal 
requirements, in all material respects, and (B) none of the Debtors has any obligation to provide 
any individual with a “gross up” or similar payment in respect of any Taxes that may become 
payable under Section 409A or 4999 of the Code. No Company Benefit Plan exists that, as a result 
of the Chapter 11 Cases or any transactions related thereto, including the transactions contemplated 
by this Agreement, could reasonably be expected to (A) result in the acceleration of the time of 
payment or vesting of, (B) a material increase in the amount of compensation or benefits due to, 
or (C) give rise to any material employment (as applicable) termination rights to, in each case, any 
employee of any of the Debtors. 

Section 4.23 Internal Control Over Financial Reporting.  The Company has 
established and maintains a system of internal control and risk management processes over 
financial reporting that has been designed to provide reasonable assurance regarding the 
maintenance of records which accurately and fairly reflect transactions in order to enable the 
preparation of financial statements for external purposes in accordance with GAAP. To the 
Knowledge of the Company, there are no weaknesses in the Company’s internal control over 
financial reporting as of the date hereof. 
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Section 4.24 Material Contracts.  Other than as a result of a rejection motion filed 
by any of the Debtors in the Chapter 11 Cases, all Material Contracts are valid, binding and 
enforceable by and against the Debtor party thereto and, to the Knowledge of the Company, each 
other party thereto, and no written notice to terminate, in whole or part, any Material Contract has 
been delivered to any of the Debtors (except where such termination would not reasonably be 
expected to have, individually or in the aggregate, a Material Adverse Effect).  Other than as a 
result of the filing of the Chapter 11 Cases or any rejection motion filed by any of the Debtors in 
the Chapter 11 Cases, none of the Debtors nor, to the Knowledge of the Company, any other party 
to any Material Contract, is in material default or breach under the terms thereof, in each case, 
except for such instances of material default or breach that would not reasonably be expected to 
have, individually or in the aggregate, a Material Adverse Effect.  

Section 4.25 No Unlawful Payments.  During the past five years, none of the 
Debtors or their respective Subsidiaries or any of their respective directors or officers, or to the 
Knowledge of the Company, any of their respective employees, agents or representatives 
authorized to act on behalf of any Debtor or any of its Subsidiaries, in each case in their capacity 
as such, has: (a) used any funds of any of the Debtors or their respective Subsidiaries for any 
unlawful contribution, gift, entertainment or other unlawful expense, in each case relating to 
political activity; (b) made any direct or indirect unlawful payment to any foreign or domestic 
government official or employee; (c) otherwise violated or is in violation of any provision of the 
U.S. Foreign Corrupt Practices Act of 1977, as amended, and the regulations thereunder, the UK 
Bribery Act 2010, as amended, or any other applicable laws or regulations related to the prohibition 
of corruption or bribery (“Anti-Corruption Laws”), in each case, if and to the extent applicable; 
or (d) made any bribe, rebate, payoff, influence payment, kickback or other similar unlawful 
payment, in each case of the foregoing clauses (a) – (d) in violation of any Anti-Corruption Law.  
No Legal Proceeding by or before any Governmental Entity or any arbitrator involving any of the 
Debtors or their respective Subsidiaries with respect to a violation of applicable Anti-Corruption 
Laws is pending or, to the Knowledge of the Company, threatened. The Company, the Debtors 
and their respective Subsidiaries have implemented and maintain, or are subject to, policies and 
procedures reasonably designed to promote and achieve compliance by the Company, the Debtors 
and their Subsidiaries, and their respective directors, officers, employees, agents and 
representatives, with applicable Anti-Corruption Laws. 

Section 4.26 Compliance with Money Laundering Laws, Sanctions and Ex-Im 
Laws. 

(a) The Debtors and their respective Subsidiaries, and their respective directors 
or officers and, to the Knowledge of the Company, employees, agents and representatives 
authorized to act on behalf of any Debtor or any of its Subsidiaries, in each case in their capacity 
as such, are and, during the past five years, have been, in compliance in all respects with the U.S. 
Currency and Foreign Transactions Reporting Act of 1970, the USA Patriot Act (Title III of Pub. 
L. 107-56 (signed into law October 26, 2001)), as  amended, the Money Laundering Control Act 
of 1986, the UK Proceeds of Crime Act 2002, the UK Terrorism Act 2000, and other applicable 
laws and regulations related to the prohibition of terrorist financing or money laundering, including 
“know-your-customer” and financial recordkeeping and reporting requirements (collectively, the 
“Money Laundering Laws”), in each case, if and to the extent applicable.  No Legal Proceeding 
by or before any Governmental Entity or any arbitrator involving any of the Debtors or their 
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respective Subsidiaries with respect to a violation of applicable Money Laundering Laws is 
pending or, to the Knowledge of the Company, threatened. The Company, the Debtors and their 
respective Subsidiaries have implemented and maintain, or are subject to, policies and procedures 
reasonably designed to promote and achieve compliance by the Company, Debtors and their 
Subsidiaries and their respective directors, officers, employees, agents and representatives with 
applicable Money Laundering Laws. 

(b) None of the Debtors or their respective Subsidiaries nor any of their 
respective directors or officers, or, to the Knowledge of the Company, employees, agents or 
representatives authorized to act on behalf of any Debtor or any of their Subsidiaries, is currently 
a Sanctioned Person. Each Debtor and each of its Subsidiaries have, (i) for the past five years, 
complied and are in compliance with applicable Ex-Im Laws in all material respects and (ii) since 
April 24, 2019, complied with applicable Sanctions, and are in compliance with Sanctions. None 
of the Debtors or any of their respective Subsidiaries has, since April 24, 2019, or currently has, 
assets located in any Sanctioned Country in violation of applicable Sanctions, or is engaged or has 
engaged, since April 24, 2019, in any transaction(s), investments, dealings or activities in or with, 
any Sanctioned Country or Sanctioned Person, in each case in violation of applicable Sanctions.  
The Debtors will not, and will not permit any of their respective Subsidiaries to, directly or 
knowingly indirectly, use the proceeds of the Rights Offering, or lend, contribute or otherwise 
make available such proceeds to any other Debtor, its Subsidiaries, joint venture or other Person, 
(A) for the purpose of financing the transactions, investments, dealings or activities involving any 
Sanctioned Country or Sanctioned Person; (B) in violation of Anti-Corruption Laws, Money 
Laundering Laws or Ex-Im Laws or (C) in any manner that would constitute or give rise to a 
violation of Sanctions by any Person (including any Commitment Party).  No Legal Proceeding 
by or before any Governmental Entity or any arbitrator involving any of the Debtors or their 
respective Subsidiaries with respect to a violation of Sanctions or applicable Ex-Im Laws is 
pending or, to the Knowledge of the Company, threatened. The Company, the Debtors and their 
respective Subsidiaries have implemented and maintain, or are subject to, policies and procedures 
reasonably designed to promote and achieve compliance by the Company, Debtors and their 
Subsidiaries and their respective directors, officers, employees, agents and representatives with 
applicable Sanctions. 

Section 4.27 No Broker’s Fees.  None of the Debtors or any of their respective 
Subsidiaries is a party to any Contract with any Person (other than this Agreement) that would 
give rise to a valid claim against the Commitment Parties for a brokerage commission, finder’s fee 
or like payment in connection with the Rights Offering or the transactions contemplated by this 
Agreement. 

Section 4.28 Investment Company Act.  None of the Debtors is, or immediately 
after giving effect to the consummation of the Restructuring Transactions and the application of 
proceeds thereof will be, an “investment company” required to register as such under the 
Investment Company Act of 1940, as amended (the “Investment Company Act”), and this 
conclusion is based on one or more bases or exclusions other than Sections 3(c)(1) and 3(c)(7) of 
the Investment Company Act. 

Section 4.29 Insurance.  Except as would not reasonably be expected to have, 
individually or in the aggregate, a Material Adverse Effect: (a) the Debtors and their respective 
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Subsidiaries have insured their properties and assets against such risks and in such amounts as are 
customary for companies engaged in similar businesses in similar geographies; (b) all premiums 
due and payable in respect of insurance policies maintained by the Debtors and their respective 
Subsidiaries have been paid; (c) the Company reasonably believes that the insurance maintained 
by or on behalf of the Debtors and their respective Subsidiaries is adequate in all material respects; 
and (d) as of the date hereof, to the Knowledge of the Company, none of the Debtors and their 
respective Subsidiaries has received notice from any insurer or agent of such insurer with respect 
to any insurance policies of the Debtors and their respective Subsidiaries of any cancellation or 
termination of such policies, other than such notices which are received in the ordinary course of 
business or for policies that have expired in accordance with their terms. 

Section 4.30 Securities Registration Exemption; No Integration; No General 
Solicitation.  Assuming the truth and accuracy of the representations of each Commitment Party 
set forth in Article V, the offering and issuance of any Subscription Rights, any Rights Offering 
Shares, any Rights Offering Backstop Shares and any Direct Investment Shares to the 
Commitment Parties in the manner contemplated by this Agreement and the Plan shall be exempt 
from registration under Rule 506(b) of Regulation D promulgated under the Securities Act or 
Section 4(a)(2) of the Securities Act, Regulation S under the Securities Act or another available 
exemption under the Securities Act, and the offering and issuance of any ERO Backstop Premium 
Shares shall be exempt from registration under Section 1145 of the Bankruptcy Code.  The 
Company and the Debtors have not and will not, directly or through any agent, sell, offer for sale, 
solicit offers to buy or otherwise negotiate in respect of, any security (as defined in the Securities 
Act), that is or will be integrated with the Rights Offering and this Agreement in a manner that 
would require registration of any Subscription Rights,  Rights Offering Shares, Rights Offering 
Backstop Shares, Direct Investment Shares or ERO Backstop Premium Shares to be issued on the 
Plan Effective Date under the Securities Act.  Neither the Company, Debtors nor any other Person 
acting on their behalf have or will solicit offers for, or offer or sell, any Subscription Rights, Rights 
Offering Shares, Rights Offering Backstop Shares, Direct Investment Shares or ERO Backstop 
Premium Shares by means of any form of general solicitation or general advertising within the 
meaning of Rule 502(c) of Regulation D promulgated under the Securities Act or directed selling 
efforts within the meaning of Regulation S under the Securities Act, or in any manner involving a 
public offering within the meaning of Section 4(a)(2) of the Securities Act, and all such persons 
have complied and will comply with the offering restrictions of Regulation S. 

Section 4.31 No Other Representations or Warranties. Except for the 
representations and warranties of the Company and, where applicable, its Subsidiaries expressly 
contained in this Article IV (including the related portions of the Restructuring Support 
Agreement, the Plan and the Definitive Documents), neither the Company nor any other Person 
makes any express or implied representations or warranties regarding the Company, the Debtors 
or their Subsidiaries, and the Company and each Debtor hereby disclaims any such representation 
or warranty with respect to the execution and delivery of this Agreement and the consummation 
of the transactions contemplated by this Agreement, including any representation or warranty as 
to the accuracy or completeness of any information regarding the Debtors or their Subsidiaries 
furnished or made available to the Commitment Parties and their Affiliates or as to the future 
revenue, profitability or success of the Company, the Debtors or their Subsidiaries, or any 
representation or warranty arising from statute or otherwise in Law. 
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ARTICLE V  

REPRESENTATIONS AND WARRANTIES OF THE COMMITMENT PARTIES 

Each Commitment Party, severally and not jointly, represents and warrants as to 
itself only (unless otherwise set forth herein, as of the date of this Agreement) as set forth below. 

Section 5.1 Organization.  Such Commitment Party is a legal entity duly 
organized, validly existing and, if applicable, in good standing (or the equivalent thereof) under 
the Laws of its jurisdiction of incorporation or organization. 

Section 5.2 Organizational Power and Authority.  Such Commitment Party has 
the requisite power and authority (corporate or otherwise) to enter into, execute and deliver this 
Agreement and each other Transaction Agreement to which such Commitment Party is a party and 
to perform its obligations hereunder and thereunder and has taken all necessary action (corporate 
or otherwise) required for the due authorization, execution, delivery and performance by it of this 
Agreement and the other Transaction Agreements. 

Section 5.3 Execution and Delivery; Enforceability.  This Agreement and each 
other Transaction Agreement to which such Commitment Party is a party (a) has been, or prior to 
its execution and delivery will be, duly and validly executed and delivered by such Commitment 
Party and (b) upon entry of the Backstop Agreement Order and assuming due and valid execution 
and delivery hereof and thereof by the Company and the other Debtors (as applicable), will 
constitute valid and legally binding obligations of such Commitment Party, enforceable against 
such Commitment Party in accordance with their respective terms, except as enforceability may 
be limited by bankruptcy, insolvency, reorganization or other similar Laws limiting creditors’ 
rights generally or by equitable principles relating to enforceability. 

Section 5.4 No Conflict.  Assuming that the consents referred to in clauses (a) 
and (b) of Section 5.5 are obtained, the execution and delivery by such Commitment Party of this 
Agreement and each other Transaction Agreement to which such Commitment Party is a party, 
the compliance by such Commitment Party with all of the provisions hereof and thereof and the 
consummation of the transactions contemplated herein and therein (a) will not conflict with, or 
result in breach, modification, termination or violation of, any of the terms or provisions of, or 
constitute a default under (with or without notice or lapse of time or both), or result in the 
acceleration of, or the creation of any Lien under, any Contract to which such Commitment Party 
is party or is bound or to which any of the property or assets or such Commitment Party are subject, 
(b) will not result in any violation of the provisions of the certificate of incorporation or bylaws 
(or comparable constituent documents) of such Commitment Party and (c) will not result in any 
material violation of any Law or Order applicable to such Commitment Party or any of its 
properties, except in each of the cases described in clauses (a) or (c), for any conflict, breach, 
modification, termination, violation, default, acceleration or Lien which would not reasonably be 
expected, individually or in the aggregate, to prohibit, materially delay, or materially and adversely 
impact such Commitment Party’s performance of its obligations under this Agreement. 

Section 5.5 Consents and Approvals.  No consent, approval, authorization, 
Order, registration or qualification of or with any Governmental Entity having jurisdiction over 
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such Commitment Party or any of its properties is required for the execution and delivery by such 
Commitment Party of this Agreement and each other Transaction Agreement to which such 
Commitment Party is a party, the compliance by such Commitment Party with the provisions 
hereof and thereof and the consummation of the transactions (including the funding by such 
Commitment Party of its Direct Investment Amount and Commitment Amount of the Rights 
Offering Backstop Shares) contemplated herein and therein, except (a) any consent, approval, 
authorization, Order, registration or qualification which, if not made or obtained, would not 
reasonably be expected, individually or in the aggregate, to prohibit, materially delay, or materially 
and adversely impact such Commitment Party’s performance of its obligations under this 
Agreement and each other Transaction Agreement to which such Commitment Party is a party and 
(b) filings, notifications, authorizations, approvals, consents, clearances or termination or 
expiration of all applicable waiting periods under any Antitrust Laws in connection with the 
transactions contemplated by this Agreement. 

Section 5.6 No Registration.  Such Commitment Party understands that (a) the 
Rights Offering Shares, the Direct Investment Shares, the Rights Offering Backstop Shares and 
the ERO Backstop Premium Shares have not been registered under the Securities Act or any state 
or foreign securities or “Blue Sky” laws and no prospectus has been prepared in accordance with 
the requirements of the Prospectus Regulation by reason of a specific exemption from the 
registration provisions of the Securities Act and the Prospectus Regulation, the availability of 
which depends on, among other things, the bona fide nature of the investment intent and the 
accuracy of such Commitment Party’s representations as expressed herein or otherwise made 
pursuant hereto, and (b) the Rights Offering Shares, the Direct Investment Shares, the Rights 
Offering Backstop Shares and the ERO Backstop Premium Shares cannot be sold unless 
subsequently registered under the Securities Act or an exemption from registration or an exemption 
from the requirement to publish a prospectus under the Prospectus Regulation is available. 

Section 5.7 Purchasing Intent.  Such Commitment Party is acquiring the Rights 
Offering Shares, Direct Investment Shares, Rights Offering Backstop Shares and ERO Backstop 
Premium Shares for its own account or accounts or funds over which it holds voting discretion, 
not otherwise as a nominee or agent, and not otherwise with the view to, or for resale in connection 
with, any distribution thereof not in compliance with the Securities Act, any applicable securities 
or “Blue Sky” laws of any state of the United States or other applicable securities Laws, and such 
Commitment Party has no present intention of selling, granting any other participation in, or 
otherwise distributing the same, except in compliance with the Securities Act, any applicable 
securities or “Blue Sky” laws of any state of the United States and any applicable securities Laws. 
Such Commitment Party has not engaged in any short selling of or any hedging transaction with 
respect to the Rights Offering Shares, Direct Investment Shares, Rights Offering Backstop Shares 
or ERO Backstop Premium Shares, including without limitation, any put, call or other option 
transaction, option writing or equity swap. 

Section 5.8 Sophistication; Investigation.  Such Commitment Party has such 
knowledge and experience in financial and business matters such that it is capable of evaluating 
the merits and risks of its investment in the Rights Offering Shares, Direct Investment Shares, 
Rights Offering Backstop Shares and ERO Backstop Premium Shares.  Such Commitment Party 
understands and accepts that its investment in the Rights Offering Shares, Direct Investment 
Shares, Rights Offering Backstop Shares and ERO Backstop Premium Shares involve risks.  Such 
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Commitment Party has received such documentation as it has deemed necessary to make an 
informed investment decision in connection with its investment in the Rights Offering Shares, 
Direct Investment Shares, Rights Offering Backstop Shares and the ERO Backstop Premium 
Shares has had adequate time to review such documents prior to making its decision to invest, has 
had a full opportunity to ask questions of and receive answers from the Company or any person or 
persons acting on behalf of the Company concerning the terms and conditions of an investment in 
the Company and has made an independent decision to invest in the Rights Offering Shares, Direct 
Investment Shares, Rights Offering Backstop Shares and ERO Backstop Premium Shares based 
upon the foregoing and other information available to it, which it has deemed adequate for this 
purpose.  With the assistance of each Commitment Party’s own professional advisors, to the extent 
that such Commitment Party has deemed appropriate, such Commitment Party has made its own 
legal, tax, accounting and financial evaluation of the merits and risks of an investment in the Rights 
Offering Shares, Direct Investment Shares, Rights Offering Backstop Shares and ERO Backstop 
Premium Shares.  Such Commitment Party understands and is able to bear any economic risks 
associated with such investment (including the necessity of holding such shares for an indefinite 
period of time).  Except for the representations and warranties expressly set forth in this Agreement 
or any other Transaction Agreement, such Commitment Party has independently evaluated the 
merits and risks of its decision to enter into this Agreement and disclaims reliance on any 
representations or warranties, either express or implied, by or on behalf of any of the Debtors. 

Section 5.9 No Broker’s Fees.  Such Commitment Party is not a party to any 
Contract with any Person (other than the Transaction Agreements, the Ad Hoc Group Advisors 
and any Contract giving rise to the Restructuring Expenses hereunder) that would give rise to a 
valid claim against any of the Debtors for a brokerage commission, finder’s fee or like payment in 
connection with the Rights Offering or the sale of the Rights Offering Backstop Shares and 
issuance of the Rights Offering Backstop Shares and ERO Backstop Premium Shares. 

Section 5.10 Sufficient Funds.  Such Commitment Party has, or has ready access 
to, sufficient assets and the financial capacity to perform all of its obligations under this 
Agreement, including, to the extent applicable, the ability (or ability to cause its Related 
Purchasers) to fully exercise all Subscription Rights that are issued to it pursuant to the Rights 
Offering, fund such Commitment Party’s Rights Offering Backstop Commitment and purchase the 
Direct Investment Shares. 

Section 5.11 Additional Securities Law Matters. 

(a) Such Commitment Party has been advised by the Company that the Direct 
Investment Shares, the Rights Offering Shares, the Rights Offering Backstop Shares and the ERO 
Backstop Premium Shares are characterized as “restricted securities” under the Securities Act 
inasmuch as they are being acquired from the Company in a transaction not involving a public 
offering and that such Commitment Party must continue to bear the economic risk of the 
investment in its Direct Investment Shares, the Rights Offering Shares, the Rights Offering 
Backstop Shares and the ERO Backstop Premium Shares unless the offer and sale of its Direct 
Investment Shares, the Rights Offering Shares, the Rights Offering Backstop Shares and the ERO 
Backstop Premium Shares is subsequently registered under the Securities Act and all applicable 
state or non-U.S. securities or “Blue Sky” laws or an exemption from such registration is available. 
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(b) Such Commitment Party  (i) is either (x) a “qualified institutional buyer” 
within the meaning of Rule 144A of the Securities Act (“Rule 144A”) or an institutional 
“accredited investor” within the meaning of Rule 501(a) (1), (2), (3), (7), (8), (9), (12), or (13) of 
the Securities Act or (y) not a “U.S. Person” as such term is defined in Regulation S under the 
Securities Act (“Regulation S”) and is not acquiring the Direct Investment Shares, Rights Offering 
Backstop Shares, Rights Offering Shares or ERO Backstop Premium Shares for the account or 
benefit of a U.S. person (as defined in Regulations S) or for the account benefit of, or with a view 
to the resale or distribution of the Direct Investment Shares, Rights Offering Shares, Rights 
Offering Backstop Shares or ERO Backstop Premium Shares to, any person or undertaking 
resident, located or with a registered office in any member state of the European Economic Area 
or the United Kingdom other than an EU/UK Qualified Investor and (ii) has the knowledge, skill 
and experience in business, financial and investment matters so that the undersigned is capable of 
evaluating the merits, risks and consequences of an investment in the Direct Investment Shares, 
Rights Offering Backstop Shares and any ERO Backstop Premium Shares and is able to bear the 
economic risk of loss of such investment, including the complete loss of such investment.  Such 
Commitment Party further represents that it fully understands the limitations on transfer and 
restrictions on sales and other dispositions set forth in this Agreement. 

(c) Such Commitment Party is either (i) not resident or located or has its 
registered office in any member state of the European Economic Area or the United Kingdom; or 
(ii) if such Commitment Party is resident or located or has its registered office in any member state 
of the European Economic Area or the United Kingdom, is an EU/UK Qualified Investor. 

(d) If such Commitment Party is being issued the Rights Offering Shares, 
Direct Investment Shares, Rights Offering Backstop Shares and ERO Backstop Premium Shares 
pursuant to Regulation S, such Commitment Party has been advised and acknowledges that: (a) in 
issuing and selling the securities to such person who is not a “U.S. person” (as defined in 
Regulation S) (a “Non-U.S. person”) pursuant hereto, the Company and the Debtors are relying 
upon the “safe harbor” provided by Regulation S; (b) it is a condition to the availability of the 
Regulation S “safe harbor” that the Rights Offering Shares, Direct Investment Shares, Rights 
Offering Backstop Shares and ERO Backstop Premium Shares not be offered or sold in the United 
States (as defined in Regulation S) or to a U.S. person until the expiration of a one-year 
“distribution compliance period” following the Closing Date; and (c) notwithstanding the 
foregoing, prior to the expiration of the one-year “distribution compliance period” after the Closing 
(the “Restricted Period”), the Rights Offering Shares, Direct Investment Shares, Rights Offering 
Backstop Shares and ERO Backstop Premium Shares may be offered and sold by the holder thereof 
only if such offer and sale is made in compliance with the terms of this Agreement and either: (X) 
if the offer or sale is within the United States or to or for the account of a U.S. person, the securities 
are offered and sold pursuant to an effective registration statement or pursuant to Rule 144 under 
the Securities Act or pursuant to an exemption from the registration requirements of the Securities 
Act; or (Y) the offer and sale is outside the United States and to other than a U.S. person; or (Z) if 
to a person or undertaking resident, located or with a registered office in any member state of the 
European Economic Area or the United Kingdom, such person or undertaking is an EU/UK 
Qualified Investor.  Such Commitment Party agrees that with respect to the Rights Offering Shares, 
Direct Investment Shares, Rights Offering Backstop Shares and ERO Backstop Premium Shares, 
until the expiration of the Restricted Period: (a) such Non-U.S. person, its agents or its 
representatives have not and will not solicit offers to buy, offer for sale or sell any of the Rights 
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Offering Shares, Direct Investment Shares, Rights Offering Backstop Shares and ERO Backstop 
Premium Shares, or any beneficial interest therein in the United States or to or for the account of 
a U.S. person; (b) notwithstanding the foregoing, the Rights Offering Shares, Direct Investment 
Shares, Rights Offering Backstop Shares and ERO Backstop Premium Shares may be offered and 
sold by the holder thereof only if such offer and sale is made in compliance with the terms of this 
Agreement and either: (X) if the offer or sale is within the United States or to or for the account of 
a U.S. person, the securities are offered and sold pursuant to an effective registration statement or 
pursuant to Rule 144 under the Securities Act or pursuant to an exemption from the registration 
requirements of the Securities Act; or (Y) the offer and sale is outside the United States and to 
other than a U.S. person, provided, that any offer or sale to a Person or undertaking resident, 
located or with a registered office in any member state of the European Economic Area or the 
United Kingdom is only made to an EU/UK Qualified Investor; and (c) such Non-U.S. person shall 
not engage in hedging transactions with regard to the securities unless in compliance with the 
Securities Act. The restrictions in this Agreement applicable to such Commitment Parties are 
binding upon subsequent Transferees of the applicable the Rights Offering Shares, Direct 
Investment Shares Rights Offering Backstop Shares and ERO Backstop Premium Shares, except 
for Transferees pursuant to an effective registration statement.  Each Commitment Party agrees 
that after the Restricted Period, the Rights Offering Shares, Direct Investment Shares, Rights 
Offering Backstop Shares and ERO Backstop Premium Shares may be offered or sold within the 
United States or to or for the account of a U.S. person only pursuant to applicable securities laws.  
Each Commitment Party acknowledges that at the time of offering to such Commitment Party and 
communication of such Commitment Party’s order to fund and purchase the Rights Offering 
Shares, Direct Investment Shares, Rights Offering Backstop Shares, ERO Backstop Premium 
Shares and at the time of such Commitment Party’s execution of this Agreement, such 
Commitment Party or persons acting on such Commitment Party’s behalf in connection therewith 
were located outside the United States. 

(e) Such Commitment Party is not funding the Direct Investment Shares, 
Rights Offering Shares, Rights Offering Backstop Shares or ERO Backstop Premium Shares as a 
result of any advertisement, article, notice or other communication regarding the Direct Investment 
Shares, Rights Offering Shares, Rights Offering Backstop Shares or ERO Backstop Premium 
Shares published in any newspaper, magazine or similar media or broadcast over television or 
radio or presented at any seminar or, to such Commitment Party’s knowledge, any other general 
solicitation or general advertisement or directed selling efforts. 

Section 5.12 Legal Proceedings. As of the date hereof, there are no Legal 
Proceedings pending or threatened to which such Commitment Party is a party or to which any 
property of such Commitment Party is the subject that would reasonably be expected to prevent, 
materially delay or materially impair the ability of such Commitment Party to consummate the 
transactions contemplated hereby. 

Section 5.13 Arm’s Length. Such Commitment Party acknowledges and agrees 
that the Company and the Debtors are acting solely in the capacity of an arm’s-length contractual 
counterparty to such Commitment Party with respect to the transactions contemplated hereby 
(including in connection with determining the terms of the Rights Offering). 
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Section 5.14 No Other Representations or Warranties. Except for the 
representations and warranties of such Commitment Party expressly contained in this Article V, 
neither such Commitment Party nor any other Person makes any express or implied representations 
or warranties regarding such Commitment Party, and such Commitment Party hereby disclaims 
any such representation or warranty with respect to the execution and delivery of this Agreement 
and the consummation of the transactions contemplated by this Agreement, including any 
representation or warranty as to the accuracy or completeness of any information regarding such 
Commitment Party furnished or made available to the Company, the Debtors or their Subsidiaries, 
or any representation or warranty arising from statute or otherwise in Law. 

ARTICLE VI  

ADDITIONAL COVENANTS 

Section 6.1 Orders Generally.  The Debtors shall take all steps reasonably 
necessary and desirable, consistent with the Restructuring Support Agreement and the Plan, to 
(a) obtain entry of the Backstop Agreement Order, the Plan Solicitation Order and the 
Confirmation Order, and (b) cause the Backstop Agreement Order, the Plan Solicitation Order and 
the Confirmation Order supported by the Required Commitment Parties to become Final Orders 
(and request that such Orders become effective immediately upon entry by the Bankruptcy Court 
pursuant to a waiver of Rules 3020 and 6004(h) of the Bankruptcy Rules, as applicable).  The form 
and substance of the Backstop Agreement Order, the Plan Solicitation Order and the Confirmation 
Order shall be reasonably acceptable to the Required Commitment Parties and the Debtors. 

Section 6.2 Backstop Agreement Order; Confirmation Order; Plan and 
Disclosure Statement.  In accordance with Section 5 of the Restructuring Support Agreement, to 
the extent reasonably practicable, the Debtors shall provide to each of the Commitment Parties and 
the Ad Hoc Group Advisors draft copies of the proposed motion or motions seeking entry of the 
Backstop Agreement Order, the Plan Solicitation Order and the Confirmation Order, the Plan and 
the Disclosure Statement and any proposed amendment, modification, supplement or change to 
such motion, the Plan or the Disclosure Statement three (3) Business Days prior to the date when 
the Debtors intend to file such documents, and each such pleading, amendment, modification, 
supplement or change to the proposed pleadings, the Plan or the Disclosure Statement must in be 
in form and substance reasonably acceptable to the Required Commitment Parties and the Debtors. 

Section 6.3 Conduct of Business. 

(a) Except as expressly set forth in this Agreement, the Restructuring Support 
Agreement or the Plan, or as required by applicable Law, or with the prior written consent of 
Required Commitment Parties (requests for which, including related information, shall be directed 
to the Ad Hoc Group Advisors), during the period from the date of this Agreement to the earlier 
of the Closing Date and the date on which this Agreement is terminated in accordance with its 
terms (the “Pre-Closing Period”), the Debtors shall operate their business and operations in the 
ordinary course in a manner that is consistent with past practice and taking into account the 
Restructuring Transactions and the commencement and pendency of the Chapter 11 Cases. 
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(b) For the avoidance of doubt, the following shall be deemed to occur outside 
of the ordinary course of business of the Debtors and their Subsidiaries and shall require the prior 
written consent (delivery by electronic mail will be deemed sufficient) of the Required 
Commitment Parties (which shall not be unreasonably withheld, delayed or conditioned) unless 
the same would otherwise be permissible under the Restructuring Support Agreement, the Plan, 
this Agreement or required by any Material Contract existing on the date hereof or applicable Law: 

(i) entry into, or any material amendment, modification, termination, 
waiver, supplement, restatement or other change to, any Material Contract or any 
assumption of any Material Contract in connection with the Chapter 11 Cases (other 
than (A) any Material Contracts that are otherwise addressed by clause (vii) below, 
(B) any such material amendment, modification, waiver, supplement, restatement 
or other change that, taken as a whole, is no less favorable to the Debtors than the 
Contract prior thereto, or (C) any extension of a Material Contract on substantially 
similar terms in the ordinary course of business); 

(ii) breach any obligation under or seek to amend, suspend, waive, or 
terminate any Material Contract; 

(iii) entry into any Related Party Transaction, including the entry into, or 
any amendment, modification, waiver, supplement, restatement or other change to, 
any Contract between any Debtor, on the one hand, and any Related Party of any 
of the Debtors, or Affiliate thereof, on the other hand; 

(iv) entry into, or any material amendment, modification, waiver, 
supplement, restatement or other change to, any employment agreement or 
arrangement with its officers or members of senior management (which, for the 
sake of clarity, means any Executive Director or any other “insider”) to which any 
of the Debtors is a party (other than any such amendment, modification, waiver, 
supplement, restatement or other change that, taken as a whole, is no less favorable 
to the Debtors than the employment agreement as in effect prior thereto); 

(v) any (A) hiring, transfer or termination by any of the Debtors without 
cause, or (B) material reduction by any of the Debtors without cause in the title or 
responsibilities that would trigger any severance or termination pay obligation 
under any employment contract in excess of the statutory minimum required under 
applicable Law, in each case, (x) of any employee who, as of the date of this 
Agreement, has annual salary of greater than $225,000, or (y) that creates any 
obligation or material liability under the Worker Adjustment and Retraining 
Notification Act of 1988 or any similar foreign, state or local Law; 

(vi) the adoption, termination or material amendment of any material 
Company Benefit Plan (including any plans that if adopted as of the date hereof 
would be “Company Benefit Plans”);  

(vii) making, rescinding or changing any material election in respect of 
income or other material Taxes or accounting policies of any Debtor  (other than 
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making elections that are consistent with the Debtor’s past practice or in the 
ordinary course of business); changing an annual accounting period; changing any 
material method of accounting in respect of income or other material Taxes; 
amending any material Tax return; entering into any “closing agreement” (as 
defined in Section 7121 of the Code) or similar Contract in respect of material 
amount of income or other material Taxes with any Governmental Entity; settling 
or compromising any income or other material Tax claim, action or assessment in 
respect of income or other material Taxes; surrendering any right to claim a material 
refund of Taxes; seeking any ruling with respect to material Taxes from any 
Governmental Entity; consenting to any extension or waiver of the limitation period 
applicable to any income or other material Tax claim or assessment (other than any 
extension or waiver in the ordinary course of business); in each case, except (a) 
such actions being taken in the ordinary course of business, (b) actions required by 
applicable Law, and (c) actions that cannot reasonably be expected to have a 
material adverse effect on any of the Debtors after the Closing; 

(viii) commencement, release, assignment, compromise, discharge, 
waiver, settlement, agreement to settle or satisfaction of any material Legal 
Proceeding (other than any Legal Proceeding with respect to any Tax matters); 

(ix) (A) entry into any lease or sublease for real property or amendment 
of any Real Property Lease in any material respect, or (B) the failure to perform, in 
any material respect, all applicable obligations under each material Real Property 
Lease as and when required under each such material Real Property Lease;  

(x) except to the extent permitted under the DIP Facility, entry into any 
agreement to sell, transfer, assign, pledge, lease, burden or encumber any Owned 
Real Property, or permitting any new encumbrance to attach to, or be recorded 
against, title to any Owned Real Property; and 

(xi) except to the extent permitted under the DIP Facility, directly or 
indirectly, create, issue, incur, assume, suffer to exist or become liable in respect of 
any indebtedness for borrowed money, whether evidenced by bonds, notes, 
debentures or capitalized lease obligations, or Lien of any kind, including any local 
law liens, on any property or asset (other than Permitted Liens and any debt secured 
by such Permitted Liens outstanding as of the date hereof). 

(c) Except as otherwise provided in this Agreement, nothing in this Agreement 
shall give the Commitment Parties, directly or indirectly, any right to control or direct the 
operations of the Debtors prior to the Closing Date.  Prior to the Closing Date, the Debtors shall 
exercise, consistent with the terms and conditions of this Agreement, control and supervision of 
the business of the Debtors. 

Section 6.4 Access to Information; Confidentiality. 

(a) Subject to applicable Law and Section 6.4(b), upon reasonable notice during 
the Pre-Closing Period, the Debtors shall afford the Commitment Parties and their Representatives 
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upon request reasonable access, during normal business hours and without unreasonable disruption 
or interference with the Debtors’ business or operations, to the Debtors’ senior management, 
books, Contracts and records and, during the Pre-Closing Period, the Debtors shall furnish 
reasonably promptly to such parties all reasonable information concerning the Debtors’ business, 
as may reasonably be requested by any such party; provided, that the foregoing shall not require 
the Debtors (i) to permit any inspection, or to disclose any information, that in the reasonable 
judgment of the Company, would cause any of the Debtors to violate any of their respective 
obligations with respect to confidentiality to a third party, (ii) to disclose any legally privileged 
information of any of the Debtors or (iii) to violate any applicable Laws or Orders; provided, 
further, that such access shall not include any invasive or environmental investigation, sampling, 
testing or analysis (other than a Phase I environmental site assessment).  All requests for 
information and access made in accordance with this Section 6.4 shall be directed to an executive 
officer of the Company or such Person as may be designated by the Company’s executive officers. 

(b) From and after the date hereof until the date that is one (1) year after the 
expiration of the Pre-Closing Period, each Commitment Party shall, and shall cause its 
Representatives to, (i) keep confidential and not provide or disclose to any Person any documents 
or information received or otherwise obtained by such Commitment Party or its Representatives 
pursuant to Section 6.4(a) or in connection with a request for approval pursuant to Section 6.3 
(except that provision or disclosure may be made to any Affiliate, Affiliated Fund or 
Representative of such Commitment Party who needs to know such information for purposes of 
this Agreement or the other Transaction Agreements and who agrees to observe the terms of this 
Section 6.4(b) (and such Commitment Party will remain liable for any breach of such terms by any 
such Affiliate or Representative)), and (ii) not use such documents or information for any purpose 
other than in connection with this Agreement or the other Transaction Agreements or the 
transactions contemplated hereby or thereby.  Notwithstanding the foregoing, the immediately 
preceding sentence shall not apply in respect of documents or information that (A) is now or 
subsequently becomes generally available to the public through no violation of this Section 6.4(b), 
(B) becomes available to a Commitment Party or its Representatives on a non-confidential basis, 
(C) becomes available to a Commitment Party or its Representatives through document production 
or discovery in connection with the Chapter 11 Cases or other judicial or administrative process, 
but subject to any confidentiality restrictions imposed by the Chapter 11 Cases or other such 
process, or (D) such Commitment Party or any Representative thereof is required to disclose 
pursuant to judicial or administrative process or pursuant to applicable Law or applicable securities 
exchange rules; provided, that, such Commitment Party or such Representative shall provide the 
Company with prompt written notice of such legal compulsion and cooperate with the Company 
to obtain a protective Order or similar remedy to cause such information or documents not to be 
disclosed, including interposing all available objections thereto, at the Company’s sole cost and 
expense; provided, further, that, in the event that such protective Order or other similar remedy is 
not obtained, the disclosing party shall furnish only that portion of such information or documents 
that is legally required to be disclosed and shall exercise its commercially reasonable efforts (at 
the Company’s sole cost and expense) to obtain assurance that confidential treatment will be 
accorded such disclosed information or documents.  Notwithstanding the foregoing, any 
Commitment Party or its Affiliates or Representatives may disclose such information or 
documents without notice of any kind to any regulatory authority (including any self-regulatory 
authority) in connection with any routine examination, investigation, regulatory sweep or other 
regulatory inquiry not specifically targeted to the disclosing party. 
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(c) Except as required by this Agreement and the other Transaction 
Agreements, each of the Debtors agrees that it shall only disclose unsolicited material non-public 
information to any Commitment Party or its Representatives who is party to a non-disclosure 
agreement containing customary cleansing mechanisms as to which such information is subject. 

Section 6.5 Commercially Reasonable Efforts. 

(a) Without in any way limiting any other respective obligation of the Debtors 
or any Commitment Party in this Agreement, each Party shall use commercially reasonable efforts 
to take or cause to be taken all actions, and do or cause to be done all things, reasonably necessary, 
proper or advisable in order to consummate and make effective the transactions contemplated by 
this Agreement and the Plan, including using commercially reasonable efforts in: 

(i) timely preparing and filing all documentation reasonably necessary 
to effect all necessary notices, reports and other filings of such Person and to obtain 
as promptly as practicable all consents, registrations, approvals, permits and 
authorizations necessary or advisable to be obtained from any third party or 
Governmental Entity; 

(ii) cooperating with the defense of any Legal Proceedings in any way 
challenging (A) this Agreement, the Plan, the Registration Rights Agreement or 
any other Transaction Agreement, (B) the Backstop Agreement Order, the Plan 
Solicitation Order, and the Confirmation Order, or (C) the consummation of the 
transactions contemplated hereby and thereby, including seeking to have any stay 
or temporary restraining Order entered by any Governmental Entity vacated or 
reversed; and 

(iii) working together in good faith to finalize the Company 
Organizational Documents, Transaction Agreements, the Registration Rights 
Agreement (if such registration rights provided in the Governance Term Sheet are 
not otherwise included in the Company Organizational Documents) and all other 
documents relating thereto for timely inclusion in the Plan and filing with the 
Bankruptcy Court. 

(b) Subject to applicable Laws or applicable rules relating to the exchange of 
information, and in accordance with the Restructuring Support Agreement, the Commitment 
Parties and the Debtors shall have the right to review in advance, and to the extent practicable each 
will consult with the other on all of the information relating to Commitment Parties or the Debtors, 
as the case may be, and any of their respective Subsidiaries, that appears in any filing made with, 
or written materials submitted to, any third party and/or Governmental Entity in connection with 
the transactions contemplated by this Agreement or the Plan; provided, however, that the 
Commitment Parties are not required to provide for review in advance declarations or other 
evidence submitted in connection with any filing with the Bankruptcy Court.  In exercising the 
foregoing rights, the Parties shall act as reasonably and as promptly as practicable. 

(c) Nothing contained in this Section 6.5 shall limit the ability of any 
Commitment Party to consult with the Debtors, to appear and be heard, or to file objections, 
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concerning any matter arising in the Chapter 11 Cases to the extent not inconsistent with the 
Transaction Agreements. 

Section 6.6 Registration Rights Agreement; Company Organizational 
Documents.   

(a) The Plan will provide that from and after the Plan Effective Date each 
Commitment Party shall be entitled to registration rights to the extent provided in the Governance 
Term Sheet, pursuant to a registration rights agreement or similar other agreement to be entered 
into as of the Plan Effective Date, which agreement shall be in form and substance consistent with 
the terms set forth in the Governance Term Sheet and otherwise in form and substance acceptable 
to the Required Commitment Parties (the “Registration Rights Agreement”).  A form of the 
Registration Rights Agreement or similar other agreement shall be filed with the Bankruptcy Court 
as part of the Plan Supplement or an amendment thereto. 

(b) The Plan will provide that on the Plan Effective Date, the Company 
Organizational Documents will be duly authorized, approved, adopted and in full force and effect.  
Forms of the Company Organizational Documents shall be filed with the Bankruptcy Court as part 
of the Plan Supplement or an amendment thereto. 

Section 6.7 Blue Sky.  The Company shall file a Form D with the SEC with 
respect to the Direct Investment Shares, Rights Offering Backstop Shares, ERO Backstop 
Premium Shares and the Rights Offering Shares, to the extent necessary, issued hereunder to the 
extent required under Regulation D of the Securities Act and shall provide, upon request, a copy 
thereof to each Commitment Party or its Representatives. The Company shall, within the time 
specified by the applicable law or regulation, use reasonable best efforts to obtain an exemption 
for, or to qualify the offer, sale and issuance (as applicable) of the Direct Investment Shares, Rights 
Offering Shares, the Rights Offering Backstop Shares and the ERO Backstop Premium Shares to 
the Commitment Parties pursuant to this Agreement under applicable securities and “Blue Sky” 
Laws of the states of the United States (or to obtain an exemption from such qualification) and any 
applicable foreign jurisdictions, and shall provide evidence of any such action so taken to the 
Commitment Parties, as soon as reasonably practicable thereafter.  The Company shall use 
reasonable best efforts to timely make all filings and reports relating to the offer, sale and issuance 
(as applicable) of the Rights Offering Backstop Shares and the ERO Backstop Premium Shares 
issued hereunder required under applicable securities and “Blue Sky” Laws of the states of the 
United States.  The Company shall pay all fees and expenses in connection with satisfying its 
obligations under this Section 6.7. 

Section 6.8 Share Legend.  Each certificate evidencing (i) Direct Investment 
Shares, (ii) Rights Offering Backstop Shares and (iii) Rights Offering Shares issued hereunder 
shall be stamped or otherwise imprinted with a legend (the “Legend”) in substantially the 
following form: 

“THE SECURITIES REPRESENTED BY THIS CERTIFICATE WERE ORIGINALLY ISSUED 
ON [DATE OF ISSUANCE], HAVE NOT BEEN REGISTERED UNDER THE UNITED 
STATES SECURITIES ACT OF 1933, AS AMENDED (THE “ACT”), OR ANY OTHER 
APPLICABLE STATE SECURITIES LAWS, AND MAY NOT BE SOLD OR TRANSFERRED 
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IN THE ABSENCE OF AN EFFECTIVE REGISTRATION STATEMENT UNDER THE ACT 
OR AN AVAILABLE EXEMPTION FROM REGISTRATION THEREUNDER.” 

In the event that any such Direct Investment Shares, Rights Offering Backstop Shares or Rights 
Offering Shares are uncertificated, such Direct Investment Shares, Rights Offering Backstop 
Shares or Rights Offering Shares shall be subject to a restrictive notation substantially similar to 
the Legend in the share ledger or other appropriate records maintained by the Company or agent 
and the term “Legend” shall include such restrictive notation.  The Company shall promptly 
remove the Legend (or restrictive notation, as applicable) set forth above from the certificates 
evidencing any such shares (or the share register or other appropriate Company records, in the case 
of uncertified shares), upon request, at any time after the restrictions described in such Legend 
cease to be applicable, including, as applicable, when such shares may be sold without volume 
limitations, manner of sale requirements or current public information requirements under Rule 
144 of the Securities Act.  The Company may reasonably request such opinions, certificates or 
other evidence that such restrictions no longer apply as a condition to removing the Legend. 

Section 6.9 Antitrust Approval. 

(a) Each Party agrees to use reasonable best efforts to (i) if applicable, file, or 
cause to be filed, the Notification and Report Form pursuant to the HSR Act with respect to the 
transactions contemplated by this Agreement with the Antitrust Division of the United States 
Department of Justice and the United States Federal Trade Commission and any filings (or, if 
required by any Antitrust Authority, any drafts thereof) under any other Antitrust Laws that are 
necessary to consummate and make effective the transactions contemplated by this Agreement as 
soon as reasonably practicable and in all cases in compliance with any filing deadlines included in 
the relevant Antitrust Laws (and with respect to any filings required pursuant to the HSR Act, no 
later than 20 (twenty) Business Days following the date hereof) and (ii) promptly furnish any 
documents or information reasonably requested by any Antitrust Authority. 

(b) The Company and each Commitment Party that is subject to an obligation 
pursuant to the Antitrust Laws to notify or make any filing with respect to any transaction 
contemplated by this Agreement, the Plan or the other Transaction Agreements and that has 
notified the Company in writing of such obligation (each such Commitment Party, a “Filing 
Party”) agree to reasonably cooperate with each other in the preparation of and as to the 
appropriate time of filing such notification and its content.  The Company and each Filing Party 
shall, to the extent permitted by applicable Law:  (i) promptly notify each other of, and if in writing, 
furnish each other with copies of (or, in the case of material oral communications, advise each 
other orally) of any material communications from or with an Antitrust Authority (except that no 
Party will be obligated to provide complete copies of its premerger filing submitted under the HSR 
Act); (ii) not participate in any material meeting or call with an Antitrust Authority unless it 
consults with each other Filing Party and the Company, as applicable, in advance and, to the extent 
practicable and permitted by the Antitrust Authority and applicable Law, give each other Filing 
Party and the Company, as applicable, a reasonable opportunity to attend and participate thereat; 
(iii) furnish each other Filing Party and the Company, as applicable, with copies of all material 
correspondence and communications between such Filing Party or the Company and any Antitrust 
Authority; (iv) furnish each other Filing Party with such necessary information and reasonable 
assistance as may be reasonably necessary in connection with the preparation of necessary filings 
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or submission of information to any Antitrust Authority; and (v) not withdraw its filing, if any, 
under the HSR Act without the prior written consent of the Required Commitment Parties and the 
Company. 

(c) The Company and each Filing Party shall use their commercially reasonable 
efforts to obtain all authorizations, approvals, consents, or clearances under any applicable 
Antitrust Laws and to cause the termination or expiration of all applicable waiting periods under 
any Antitrust Laws in connection with the transactions contemplated by this Agreement at the 
earliest possible date after the date of this Agreement.  The communications contemplated by this 
Section 6.9 may be made by the Company or a Filing Party on an outside counsel-only basis or 
subject to other agreed upon confidentiality safeguards.  The obligations in this Section 6.9 shall 
not apply to filings, correspondence, communications or meetings with Antitrust Authorities 
unrelated to the transactions contemplated by this Agreement, the Plan or the other Transaction 
Agreements.  Notwithstanding the foregoing, nothing in this Agreement shall require any party to 
provide to the other party any information or materials that (i) are sensitive personally identifiable 
information, (ii) are legally privileged, or (iii) are competitively sensitive. 

Section 6.10 Non-RSA Restructuring Proposal.  Notwithstanding anything to the 
contrary in this Agreement, each of the Debtors and their respective directors, officers, employees, 
investment bankers, attorneys, accountants, consultants, and other advisors or Representatives 
shall have the rights to take any action with respect to a Non-RSA Restructuring Proposal in 
accordance with the terms and conditions of Section 5.3 of the Restructuring Support Agreement. 
Notwithstanding anything to the contrary in this Agreement, nothing in this Agreement shall 
require any Debtor or the board of directors, board of managers, or similar governing body of any 
Debtor (the aforementioned parties collectively as to the Debtors, “Fiduciaries”), in each case, 
acting in their capacity as such, to take any action or to refrain from taking any action to the extent 
such Fiduciary determines, after consulting with counsel, that taking or failing to take such action 
would be inconsistent with applicable Law or its fiduciary obligations under applicable Law; 
provided that counsel to the Debtors shall give notice in writing promptly in the event of such 
determination (and, in any event, not later than three (3) Business Days following such 
determination (with email being sufficient) and at least three (3) Business Days prior to the time 
that the Debtors intend to take or refrain from taking such action), to counsel to the Commitment 
Parties following a determination made in accordance with this Section 6.10 to take or not take 
action, in each case in a manner that would result in a breach of this Agreement. This Section 6.10 
shall not be deemed to amend, supplement or otherwise modify, or constitute a waiver of any 
Party’s rights to terminate this Agreement pursuant to Section 10.8 of this Agreement that may 
arise as a result of any such action or inaction. 

Section 6.11 Rule 144A Transferability.  The Company shall use commercially 
reasonable efforts to ensure as soon as reasonably practicable after the Plan Effective Date that the 
New Common Shares can be transferred pursuant to Rule 144A, including compliance with the 
requirements under Rule 144(A)(d)(4) and any other applicable securities Laws. 

Section 6.12 Anti-Corruption Laws, Money Laundering Laws and Sanctions. 

(a) The Debtors and their respective Subsidiaries shall comply in all respects with 
Sanctions, Anti-Corruption Laws, and Money Laundering Laws.  
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(b) Debtors will not, and will not permit any of its Subsidiaries to, directly or 
knowingly indirectly, use the proceeds of the Rights Offering, or lend, contribute or otherwise 
make available such proceeds to any other Debtor, its Subsidiaries, joint venture or other Person, 
(i) for the purpose of financing activities, investments, activities, or transactions involving any 
Sanctioned Country or Sanctioned Person; (ii) in violation of Anti-Corruption Laws, Money 
Laundering Laws or Ex-Im Laws or (iii) in any manner that would constitute or give rise to a 
violation of Sanctions by any Person (including any Commitment Party). 

(c) Each Debtor shall not, and shall not permit any of its Subsidiaries to, directly or 
knowingly indirectly, fund all or part of any repayment of the Rights Offering or other payments 
under this Agreement in a manner that would cause any Person (including any Commitment Party) 
to be in violation of any Anti-Corruption Laws, Money Laundering Laws, Sanctions or Ex-Im 
Laws. 

Section 6.13 Adjustment Determination.  The Company shall forecast the Plan 
Effective Date Projected Liquidity on the expected Plan Effective Date on a date that the Company 
reasonably believes to be no more than fifteen (15) Business Days prior to the Plan Effective Date 
and no less than twelve (12) Business Days prior to the Plan Effective Date. The Company shall 
consult with the Commitment Parties and their advisors in preparing such Plan Effective Date 
Projected Liquidity forecast and shall give the Commitment Parties and their advisors at least three 
(3) Business Days to review and comment on such forecast along with the relevant supporting 
material acceptable to the Required Commitment Parties. The final determination of the Plan 
Effective Date Projected Liquidity and the Adjustment Determination shall be determined by the 
Debtors with the consent, not to be unreasonably withheld, of the Required Commitment Parties 
not earlier than three (3) Business Days after the Company provided its initial forecast of the Plan 
Effective Date Projected Liquidity and no less than ten (10) Business Days prior to the Plan 
Effective Date. Notwithstanding anything herein to the contrary, the Rights Offering Amount shall 
be in an amount no greater than $480 million regardless of the Plan Effective Date Projected 
Minimum Liquidity. 

ARTICLE VII  

CONDITIONS TO THE OBLIGATIONS OF THE PARTIES 

Section 7.1 Conditions to the Obligations of the Commitment Parties.  The 
obligations of each Commitment Party to consummate the transactions contemplated hereby shall 
be subject to (unless waived in accordance with Section 7.2) the satisfaction of the following 
conditions prior to or at the Closing: 

(a) Backstop Agreement Order.  The Bankruptcy Court shall have entered the 
Backstop Agreement Order, and such Order shall be a Final Order. 

(b) Plan Solicitation Order.  The Bankruptcy Court shall have entered the Plan 
Solicitation Order, and such Order shall be a Final Order. 

(c) Confirmation Order.  The Bankruptcy Court shall have entered the 
Confirmation Order, and such Order shall be a Final Order. 
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(d) Direct Investment Commitment and Rights Offering.  The Direct 
Investment Commitment and the Rights Offering shall have been conducted, in all material 
respects, in accordance with the Plan Solicitation Order, the Rights Offering Procedures and this 
Agreement, as applicable. 

(e) Plan Effective Date and Issuances Pursuant to this Agreement.  The 
following shall have occurred, or shall occur concurrently with the Closing (i) the Plan Effective 
Date and (ii) the issuance of the Direct Investment Shares, the Rights Offering Shares, the Rights 
Offering Backstop Shares and the ERO Backstop Premium Shares. 

(f) Registration Rights Agreement; Company Organizational Documents. 

(i) The Registration Rights Agreement (if such registration rights 
provided in the Governance Term Sheet are not otherwise included in the Company 
Organizational Documents) shall have been executed and delivered by the 
Company, shall otherwise have become effective with respect to the Commitment 
Parties and the other parties thereto, and shall be in full force and effect. 

(ii) The Company Organizational Documents shall have been duly 
approved and adopted and shall be in full force and effect. 

(g) Restructuring Expenses.  The Debtors shall have paid all Restructuring 
Expenses accrued through the Closing Date pursuant to Section 3.3; provided, that invoices for 
such Restructuring Expenses must have been received by the Debtors at least three (3) Business 
Days prior to the Closing Date in order to be required to be paid as a condition to Closing. 

(h) Antitrust Approvals.  All applicable waiting periods under any Antitrust 
Laws, or imposed by any Antitrust Authority, in connection with the transactions contemplated by 
this Agreement shall have been terminated or expired and all authorizations, approvals, consents 
or clearances under the Antitrust Laws or otherwise required by a Governmental Entity in 
connection with the transactions contemplated by this Agreement shall have been obtained. 

(i) No Legal Impediment to Issuance.  No Law or Order shall have become 
effective or been enacted, adopted or issued by any Governmental Entity that prohibits the 
implementation of the Plan or the transactions contemplated by this Agreement; 

(j) Representations and Warranties. 

(i) The representations and warranties of the Debtors contained in 
Section 4.1 (Organization and Qualification), Section 4.2 (Corporate Power and 
Authority), Section 4.3 (Execution and Delivery), Section 4.4 (Authorized and 
Issued Interests), Section 4.5 (Issuance), Section 4.10 (Absence of Certain 
Changes) and Section 4.28 (Investment Company Act) shall be true and correct in 
all respects at and as of the date hereof and the Closing Date with the same effect 
as if made on and as of the Closing Date after giving effect to the Plan. 

(ii) The representations and warranties of the Debtors contained in 
Section 4.22 (Employee Benefit Plans), Section 4.25 (No Unlawful Payments), 
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Section 4.26 (Compliance with Money Laundering Laws, Sanctions and Ex-Im 
Laws) and Section 4.27 (No Broker’s Fees) shall be true and correct in all material 
respects at and as of the date hereof and the Closing Date with the same effect as if 
made on and as of the Closing Date after giving effect to the Plan (except for such 
representations and warranties made as of a specified date, which shall be true and 
correct in all material respects only as of the specified date).   

(iii) The representations and warranties of the Debtors contained in this 
Agreement other than those referred to in clauses (i) and (ii) above shall be true and 
correct (disregarding all materiality or Material Adverse Effect qualifiers) on and 
as of the Closing Date after giving effect to the Plan with the same effect as if made 
on and as of the Closing Date after giving effect to the Plan (except for such 
representations and warranties made as of a specified date, which shall be true and 
correct only as of the specified date), except where the failure to be so true and 
correct does not constitute, individually or in the aggregate, a Material Adverse 
Effect. 

(k) Covenants.  The Debtors shall have performed and complied, in all material 
respects, with all of their respective covenants and agreements contained in this Agreement and 
the Restructuring Support Agreement that contemplate, by their terms, performance or compliance 
prior to the Closing Date. 

(l) Material Adverse Effect.  Since the date of this Agreement, there shall not 
have occurred, and there shall not exist, any Event that has had or would be reasonably expected 
to have, individually or in the aggregate, a Material Adverse Effect. 

(m) Officer’s Certificate.  The Commitment Parties shall have received on and 
as of the Closing Date a certificate of the chief executive officer or chief financial officer of the 
Company confirming that the conditions set forth in Sections 7.1(j) (Representations and 
Warranties), (k) (Covenants) and (l) (Material Adverse Effect) have been satisfied. 

(n) Funding Notice.  Each Commitment Party shall have received an Original 
Funding Notice and a Final Funding Notice (and a Replacement Funding Notice, if applicable) in 
accordance with the terms of Section 2.4. 

(o) Key Contracts.  As of the Plan Effective Date, except as otherwise provided 
in the Restructuring Support Agreement, or any applicable provisions of the Plan (which shall 
govern in the event of any inconsistency), the Debtors shall have assumed all executory contracts 
and unexpired leases other than those identified on a schedule of rejected contracts included in the 
Plan Supplement (or pursuant to a separate motion filed with the Bankruptcy Court), which shall 
be in form and substance reasonably acceptable to the Company, the Required Commitment 
Parties, and otherwise consistent with the Restructuring Support Agreement and any applicable 
provisions of the Plan.  

(p) Restructuring Support Agreement.  The Restructuring Support Agreement 
remains in full force and effect in accordance with its terms and shall not have been terminated in 
accordance with its terms (except as a result of the occurrence of the Plan Effective Date). 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 263 of 405



 

60 

(q) Plan Effective Date.  All conditions precedent to the Plan Effective Date 
shall have been satisfied or waived by the Required Commitment Parties. 

Section 7.2 Waiver of Conditions to Obligations of Commitment Parties.  All or 
any of the conditions set forth in Section 7.1 may only be waived in whole or in part with respect 
to all Commitment Parties by a written instrument executed by the Required Commitment Parties 
in their sole discretion, and if so waived, all Commitment Parties shall be bound by such waiver, 
provided, that any such waiver that would have the effect of amending, restating, modifying, or 
changing this Agreement or any of such Commitment Party’s rights hereunder in a manner that 
would otherwise require any Commitment Party’s consent pursuant to Section 10.8 shall also 
require the consent of such Commitment Party. 

Section 7.3 Conditions to the Obligations of the Debtors.  The obligations of the 
Debtors to consummate the transactions contemplated hereby with the Commitment Parties are 
subject to (unless waived by the Debtors) the satisfaction of each of the following conditions: 

(a) Backstop Agreement Order.  The Bankruptcy Court shall have entered the 
Backstop Agreement Order, and such Order shall be a Final Order. 

(b) Plan Solicitation Order.  The Bankruptcy Court shall have entered the Plan 
Solicitation Order, and such Order shall be a Final Order. 

(c) Confirmation Order.  The Bankruptcy Court shall have entered the 
Confirmation Order, and such Order shall be a Final Order. 

(d) Plan Effective Date.  The Plan Effective Date shall have occurred, or shall 
be deemed to have occurred concurrently with the Closing, as applicable, in accordance with the 
terms and conditions in the Plan and in the Confirmation Order. 

(e) Antitrust Approvals.  All applicable waiting periods under any Antitrust 
Laws, or imposed by any Antitrust Authority in connection with the transactions contemplated by 
this Agreement shall have been terminated or expired and all authorizations, approvals, consents 
or clearances under the Antitrust Laws or otherwise required by any Governmental Entity in 
connection with the transactions contemplated by this Agreement shall have been obtained. 

(f) No Legal Impediment to Issuance.  No Law or Order shall have become 
effective or been enacted, adopted or issued by any Governmental Entity that prohibits the 
implementation of the Plan or the transactions contemplated by this Agreement. 

(g) Representations and Warranties.  The representations and warranties of the 
Commitment Parties contained in this Agreement shall be true and correct in all material respects 
on and as of the Closing Date with the same effect as if made on and as of the Closing Date (except 
for such representations and warranties made as of a specified date, which shall be true and correct 
in all material respects only as of the specified date), except where the failure to be so true and 
correct would not, individually or in the aggregate, prevent or materially impede the Commitment 
Parties from consummating the transactions contemplated by this Agreement. 
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(h) Covenants.  The Commitment Parties shall have performed and complied, 
in all material respects, with all of their covenants and agreements contained in this Agreement 
and the Restructuring Support Agreement and in any other document delivered pursuant to this 
Agreement, except where the failure to perform or comply would not, individually or in the 
aggregate, prevent or materially impede the Commitment Parties from consummating the 
transactions contemplated by this Agreement. For the avoidance of doubt, a Commitment Party 
Default that is not funded in full on the Closing Date by the Replacing Commitment Parties, if 
any, pursuant to Section 2.5(a) shall be deemed a material impediment to the consummation of the 
transactions contemplated by this Agreement.  

(i) Restructuring Support Agreement.  The Restructuring Support Agreement 
shall remain in full force and effect in accordance with its terms and shall not have been terminated 
in accordance with its terms. 

ARTICLE VIII  

INDEMNIFICATION AND CONTRIBUTION 

Section 8.1 Indemnification Obligations.  Following the entry of the Backstop 
Agreement Order, the Company and the other Debtors (the “Indemnifying Parties” and each, an 
“Indemnifying Party”) shall, to the maximum extent permitted by law, jointly and severally, 
indemnify and hold harmless each Commitment Party and its Affiliates, equity holders, members, 
partners, general partners, managers and its and their respective Representatives and controlling 
persons (each, an “Indemnified Person”) from and against any and all losses, claims, damages, 
liabilities and costs and expenses (other than any Taxes of the Commitment Parties or any other 
Indemnified Person) arising out of a claim asserted by a third-party (collectively, “Losses”) that 
any such Indemnified Person may incur or to which any such Indemnified Person may become 
subject arising out of or in connection with this Agreement, including the Rights Offering Backstop 
Commitment, the Direct Investment Amount, the Rights Offering, or the Direct Investment 
Commitment, the payment of the ERO Backstop Premium or the use of the proceeds of the Direct 
Investment Commitment, the Rights Offering, or any claim, challenge, litigation, investigation or 
proceeding relating to any of the foregoing, regardless of whether any Indemnified Person is a 
party thereto, whether or not such proceedings are brought by the Company, the other Debtors, 
their respective equity holders, Affiliates, creditors or any other Person, and reimburse each 
Indemnified Person upon demand for reasonable documented out-of-pocket (with such 
documentation subject to redaction to preserve attorney client and work product privileges) legal 
or other third-party expenses incurred in connection with investigating, preparing to defend or 
defending, or providing evidence in or preparing to serve or serving as a witness with respect to, 
any lawsuit, investigation, claim or other proceeding relating to any of the foregoing (including in 
connection with the enforcement of the indemnification obligations set forth herein), irrespective 
of whether or not the transactions contemplated by this Agreement or the Plan are consummated 
or whether or not this Agreement is terminated; provided, that the foregoing indemnity will not, 
as to any Indemnified Person, apply to Losses (a) as to a Defaulting Commitment Party, its Related 
Parties or any Indemnified Person related thereto, caused by a Commitment Party Default by such 
Commitment Party, (b) caused by any breach of this Agreement by such Commitment Party, or 
(c) to the extent they are found by a final, non-appealable judgment of a court of competent 
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jurisdiction to arise from the fraud, bad faith, gross negligence or willful misconduct of such 
Indemnified Person. 

Section 8.2 Indemnification Procedure.  Promptly after receipt by an 
Indemnified Person of notice of the commencement of any claim, challenge, litigation, 
investigation or proceeding (an “Indemnified Claim”), such Indemnified Person will, if a claim 
is to be made hereunder against the Indemnifying Party in respect thereof, notify the Indemnifying 
Party in writing of the commencement thereof; provided, that (a) the omission to so notify the 
Indemnifying Party will not relieve the Indemnifying Party from any liability that it may have 
hereunder except to the extent it has been materially prejudiced by such failure and (b) the 
omission to so notify the Indemnifying Party will not relieve the Indemnifying Party from any 
liability that it may have to such Indemnified Person otherwise than on account of this Article VIII.  
In case any such Indemnified Claims are brought against any Indemnified Person and it notifies 
the Indemnifying Party of the commencement thereof, the Indemnifying Party will be entitled to 
participate therein, and, at its election by providing written notice to such Indemnified Person, the 
Indemnifying Party will be entitled to assume the defense thereof, with counsel reasonably 
acceptable to such Indemnified Person; provided, that if the parties (including any impleaded 
parties) to any such Indemnified Claims include both such Indemnified Person and the 
Indemnifying Party and based on advice of such Indemnified Person’s counsel there are legal 
defenses available to such Indemnified Person that are different from or additional to those 
available to the Indemnifying Party, such Indemnified Person shall have the right to select separate 
counsel to assert such legal defenses and to otherwise participate in the defense of such 
Indemnified Claims.  Upon receipt of notice from the Indemnifying Party to such Indemnified 
Person of its election to so assume the defense of such Indemnified Claims with counsel reasonably 
acceptable to the Indemnified Person, the Indemnifying Party shall not be liable to such 
Indemnified Person for expenses incurred by such Indemnified Person in connection with the 
defense thereof or participation therein (other than reasonable, documented out-of-pocket costs of 
investigation) unless (i) such Indemnified Person shall have employed separate counsel (in 
addition to any local counsel) in connection with the assertion of legal defenses in accordance with 
the proviso to the immediately preceding sentence (it being understood, however, that the 
Indemnifying Party shall not be liable for the expenses of more than one separate counsel 
representing the Indemnified Persons who are parties to such Indemnified Claims (in addition to 
one local counsel in each jurisdiction in which local counsel is required)), (ii) the Indemnifying 
Party shall not have employed counsel reasonably acceptable to such Indemnified Person to 
represent such Indemnified Person within a reasonable time after the Indemnifying Party has 
received notice of commencement of the Indemnified Claims from, or delivered on behalf of, the 
Indemnified Person, (iii) after the Indemnifying Party assumes the defense of the Indemnified 
Claims, the Indemnified Person determines in good faith that the Indemnifying Party has failed or 
is failing to defend such claim and provides written notice of such determination and the basis for 
such determination, and such failure is not reasonably cured within ten (10) Business Days of 
receipt of such notice, or (iv) the Indemnifying Party shall have authorized in writing the 
employment of counsel for such Indemnified Person. 

Section 8.3 Settlement of Indemnified Claims.  In connection with any 
Indemnified Claim for which an Indemnified Person is assuming the defense in accordance with 
this Article VIII, the Indemnifying Party shall not be liable for any settlement of any Indemnified 
Claims effected by such Indemnified Person without the written consent of the Indemnifying Party 
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(which consent shall not be unreasonably withheld, conditioned or delayed).  If any settlement of 
any Indemnified Claims is consummated with the written consent of the Indemnifying Party or if 
there is a final judgment for the plaintiff in any such Indemnified Claims, the Indemnifying Party 
agrees to indemnify and hold harmless each Indemnified Person from and against any and all 
Losses by reason of such settlement or judgment to the extent such Losses are otherwise subject 
to indemnification by the Indemnifying Party hereunder in accordance with, and subject to the 
limitations of, this Article VIII.  The Indemnifying Party shall not, without the prior written consent 
of an Indemnified Person (which consent shall be granted or withheld, conditioned or delayed in 
the Indemnified Person’s sole discretion), effect any settlement of any pending or threatened 
Indemnified Claims in respect of which indemnity or contribution has been sought hereunder by 
such Indemnified Person unless (a) such settlement includes an unconditional release of such 
Indemnified Person in form and substance reasonably satisfactory to such Indemnified Person 
from all liability on the claims that are the subject matter of such Indemnified Claims and (b) such 
settlement does not include any statement as to or any admission of fault, culpability or a failure 
to act by or on behalf of any Indemnified Person. 

Section 8.4 Contribution.  If for any reason the foregoing indemnification is 
unavailable to any Indemnified Person or insufficient to hold it harmless from Losses that are 
subject to indemnification pursuant to Section 8.1, then the Indemnifying Party shall contribute to 
the amount paid or payable by such Indemnified Person as a result of such Loss in such proportion 
as is appropriate to reflect not only the relative benefits received by the Indemnifying Party, on the 
one hand, and such Indemnified Person, on the other hand, but also the relative fault of the 
Indemnifying Party, on the one hand, and such Indemnified Person, on the other hand, as well as 
any relevant equitable considerations.  It is hereby agreed that the relative benefits to the 
Indemnifying Party, on the one hand, and all Indemnified Persons, on the other hand, shall be 
deemed to be in the same proportion as (a) the total value received or proposed to be received by 
the Company pursuant to the funding of the Direct Investment Shares, Rights Offering Shares and 
Rights Offering Backstop Shares contemplated by the Rights Offering, this Agreement and the 
Plan bears to (b) the ERO Backstop Premium paid or proposed to be paid to the Commitment 
Parties.  The Indemnifying Parties also agree that no Indemnified Person shall have any liability 
based on their comparative or contributory negligence or otherwise to the Indemnifying Parties, 
any Person asserting claims on behalf of or in right of any of the Indemnifying Parties, or any other 
Person in connection with an Indemnified Claim. 

Section 8.5 Treatment of Indemnification Payments.  All amounts paid by an 
Indemnifying Party to an Indemnified Person under this Article VIII shall, to the extent permitted 
by applicable Law, be treated as adjustments to the Funding Amount for all applicable Tax 
purposes.  The provisions of this Article VIII are an integral part of the transactions contemplated 
by this Agreement and without these provisions the Commitment Parties would not have entered 
into this Agreement.  The Backstop Agreement Order shall provide that the obligations of the 
Debtors under this Article VIII shall constitute allowed administrative expenses of the Debtors’ 
estates under sections 503(b) and 507 of the Bankruptcy Code and shall not be subject to set-off, 
recharacterization, avoidance or disallowance and are payable without further Order of the 
Bankruptcy Court, and that the Debtors may comply with the requirements of this Article VIII 
without further Order of the Bankruptcy Court.  
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Section 8.6 No Survival.  All representations, warranties, covenants and 
agreements made in this Agreement shall not survive the Closing Date, such that no claim for 
breach thereof or detrimental reliance thereon may be brought with respect thereto, except for 
covenants and agreements that by their terms are to be satisfied after the Closing Date, which 
covenants and agreements shall survive until satisfied in accordance with their terms. 

ARTICLE IX  

TERMINATION 

Section 9.1 Consensual Termination.  This Agreement may be terminated and 
the transactions contemplated hereby may be abandoned at any time prior to the Closing Date by 
mutual written consent of the Debtors and the Required Commitment Parties. 

Section 9.2 Automatic Termination; Termination by the Commitment Parties. 

(a) Notwithstanding anything to the contrary in this Agreement, this Agreement 
shall terminate automatically without any further action or notice by any Party at 5:00 p.m., New 
York City time, on the same date upon the occurrence of any of the following Events; provided, 
that, the Required Commitment Parties, as applicable, may waive such termination or extend any 
applicable dates in accordance with Section 10.8: 

(i) the Closing Date has not occurred by 11:59 p.m., New York City 
time, on the Outside Date (as it may be extended pursuant to Section 2.5(a)), unless 
prior thereto the Plan Effective Date occurs and the Direct Investment Commitment 
and the Rights Offering have been consummated; and 

(ii) the Restructuring Support Agreement is terminated as to all parties 
thereto in accordance with its terms.  

(b) This Agreement may be terminated by the Required Commitment Parties, 
upon written notice to the Company upon the occurrence of any of the following Events, provided, 
that such Events have not been cured by the Company or the other Debtors by 5:00 p.m., New 
York City time, on the fifth (5th) Business Day following the receipt of such notice by the Debtors: 

(i) (A) the Company or any of the other Debtors shall have breached 
any representation, warranty, covenant or other agreement made by the Company 
or any of the other Debtors in this Agreement or any such representation or 
warranty shall have become inaccurate and such breach or inaccuracy would, 
individually or in the aggregate, cause a condition set forth in Section 7.1(j) 
(Representations and Warranties), Section 7.1(k) (Covenants) or Section 7.1(l) 
(Material Adverse Effect) not to be satisfied, (B) the Commitment Parties shall have 
delivered written notice of such breach or inaccuracy to the Debtors, 
(C) notwithstanding anything to the contrary in Section 9.2(b), such breach or 
inaccuracy is not cured by the Company or the Debtors by the tenth (10th) Business 
Day after receipt of such notice, and (D) as a result of such failure to cure, any 
condition set forth in Section 7.1(j) (Representations and Warranties), Section 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 268 of 405



 

65 

7.1(j)(i) (Covenants), or Section 7.1(l) (Material Adverse Effect) is not capable of 
being satisfied; provided, that, this Agreement shall not terminate pursuant to this 
Section 9.2(b)(i) if (i) the Commitment Parties are then in willful or intentional 
breach of this Agreement or (ii) if one or more Commitment Parties constituting 
the Required Commitment Parties is then in breach of any representation, warranty, 
covenant or other agreement hereunder that would result in the failure of any 
condition set forth in Section 7.3(g) or Section 7.3(h) being satisfied; 

(ii) any Law or final and non-appealable Order shall have been enacted, 
adopted or issued by any Governmental Entity that prohibits the implementation of 
the Plan or the Rights Offering or the transactions contemplated by this Agreement 
or the other Transaction Agreements, in each case, on substantially the terms 
provided for therein, in a way that cannot be remedied in all material respects by 
the Debtors in a manner satisfactory to the Required Commitment Parties 
(provided, that to the extent inconsistent with the Restructuring Support Agreement 
or this Agreement, any economic treatment provided thereunder shall be reasonably 
acceptable to the Debtors and the Required Commitment Parties in their sole 
discretion); 

(iii) the Company or any Debtor (A) amends or modifies, or files a 
pleading seeking authority to amend or modify, the Definitive Documents in a 
manner that is materially inconsistent with this Agreement; (B) suspends or revokes 
the Transaction Agreements; or (C) publicly announces its intention to take any 
such action listed in sub-clauses (A) or (B) of this subsection; 

(iv) any of the Backstop Agreement Order, Plan Solicitation Order or 
Confirmation Order is terminated, reversed, stayed, dismissed, vacated, or 
reconsidered, or any such Order is modified or amended after entry with the prior 
written consent of the Required Commitment Parties in a manner that prevents or 
prohibits the consummation of the transactions contemplated by this Agreement or 
the other Transaction Agreements in each case, on substantially the terms provided 
for therein, in a way that cannot be remedied in all material respects by the Debtors 
in a manner satisfactory to the Required Commitment Parties;  

(v) the entry of an Order by any court of competent jurisdiction 
invalidating, disallowing, subordinating, or limiting, in any respect, as applicable, 
the enforceability, priority, or validity of the claims and liens of the Consenting 
Creditors under the Second-Out Facility without the written consent of the Required 
Commitment Parties;  

(vi) any of the Orders approving this Agreement, the Restructuring 
Support Agreement, the Rights Offering Procedures, the Plan or the Disclosure 
Statement or the Confirmation Order are reversed, stayed, dismissed, vacated or 
reconsidered or modified or amended without the acquiescence or written consent 
of the Required Commitment Parties (and such action has not been reversed or 
vacated within thirty (30) calendar days after its issuance) in a manner that prevents 
or prohibits the consummation of the Restructuring Transactions contemplated in 
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this Agreement or any of the Definitive Documents in each case, on substantially 
the terms provided for therein, in a way that cannot be remedied in all material 
respects by the Debtors satisfactory to the Required Commitment Parties;  

(vii) the Company or any of the other Debtors files any motion, 
application or adversary proceeding (or any of the Company or any of the other 
Debtors supports any such motion, application, or adversary proceeding filed or 
commenced by any third party) challenging the validity or enforceability, or 
seeking avoidance or subordination, of the Second Out Claims, provided, that, in 
the event that this Agreement is to be terminated by the Required Commitment 
Parties under this subsection upon written notice to the Debtors in accordance with 
this Section 9.2(b)(vii), the Company or any of the other Debtors shall have until 
5:00 p.m., New York City time, on the fifth (5th) Business Day following receipt 
of such notice to withdraw such motion, application or adversary proceeding or 
otherwise cure before the Required Commitment Parties are permitted to terminate 
pursuant to this Section 9.2(b)(vii); 

(viii) (A) the Bankruptcy Court approves or authorizes a Non-RSA 
Restructuring Proposal; or (B) any Debtor enters into any Contract providing for 
the consummation of any Non-RSA Restructuring Proposal or files any motion or 
application seeking authority to propose, join in or participate in the formation of, 
any actual or proposed Non-RSA Restructuring Proposal; 

(ix) an acceleration of the obligations or termination of commitments 
under the DIP Facilities; or 

(x) any of Milestone has not been achieved, extended, or waived within 
three (3) Business Days after the date of such Milestone as set forth in the 
Restructuring Support Agreement. 

Section 9.3 Termination by the Debtors.  This Agreement may be terminated by 
the Debtors upon written notice to each Commitment Party upon the occurrence of any of the 
following Events, subject to the rights of the Debtors to fully and conditionally waive, in writing, 
on a prospective or retroactive basis the occurrence of such Event: 

(a) any Law or final and non-appealable Order shall have been enacted, adopted 
or issued by any Governmental Entity that prohibits the implementation of the Plan, the Direct 
Investment Commitment or the Rights Offering or the transactions contemplated by this 
Agreement or the other Transaction Agreements, in each case, on substantially the terms provided 
for herein or therein, in a way that cannot be remedied in all material respects by the Debtors in a 
manner satisfactory to the Required Commitment Parties (such consent not to be unreasonably 
withheld), as applicable; 

(b) subject to the right of the Commitment Parties to arrange a Commitment 
Party Replacement in accordance with Section 2.5(a) (which will be deemed to cure any breach 
by the replaced Commitment Party for purposes of this subsection (b)), (i) any Commitment Party 
shall have breached any representation, warranty, covenant or other agreement made by such 
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Commitment Party in this Agreement or any such representation or warranty shall have become 
inaccurate and such breach or inaccuracy would, individually or in the aggregate, cause a condition 
set forth in Section 7.3(g) (Representations and Warranties) or Section 7.3(h) (Covenants) not to 
be satisfied, (ii) the Debtors shall have delivered written notice of such breach or inaccuracy to 
such Commitment Party, (iii) such breach or inaccuracy is not cured by such Commitment Party 
by the tenth (10th) Business Day after receipt of such notice, and (iv) as a result of such failure to 
cure, any condition set forth in Section 7.3(g) (Representations and Warranties) or Section 7.3(h) 
(Covenants) is not capable of being satisfied; provided, that the Debtors shall not have the right to 
terminate this Agreement pursuant to this Section 9.3(b) if any Debtor is then in willful or 
intentional breach of this Agreement; 

(c) the Backstop Agreement Order, Plan Solicitation Order or Confirmation 
Order is terminated, reversed, stayed, dismissed, vacated, or reconsidered, or any such Order is 
modified or amended after entry without the prior acquiescence or written consent (not to be 
unreasonably withheld, conditioned or delayed) of the Debtors in a manner that prevents or 
prohibits the consummation of the Restructuring Transactions contemplated in this Agreement or 
any of the Definitive Documents in a way that cannot be remedied by the Commitment Parties 
subject to the reasonable satisfaction of the Debtors; 

(d) the Restructuring Support Agreement is terminated as to all parties in 
accordance with its terms;  

(e) any of the Orders approving this Agreement, the Restructuring Support 
Agreement, the Rights Offering Procedures, the Plan or the Disclosure Statement or the 
Confirmation Order are reversed, stayed, dismissed, vacated or reconsidered or modified or 
amended without the acquiescence or consent (not to be unreasonably withheld, conditioned or 
delayed) of the Debtors (and such action has not been reversed or vacated within thirty (30) 
calendar days after its issuance) in a manner that prevents or prohibits the consummation of the 
Restructuring Transactions contemplated in this Agreement or any of the Definitive Documents in 
a way that cannot be remedied by the Commitment Parties subject to the reasonable satisfaction 
of the Debtors; or 

(f) if any Commitment Party fails to fund its relevant Funding Amount and a 
Commitment Party Replacement has not been arranged by the end of the third (3rd) Business Day 
after the expiration of the Commitment Party Replacement Period; or 

(g) if (A) the Bankruptcy Court approves or authorizes a Non-RSA 
Restructuring Proposal; or (B) any Debtor enters into any Contract providing for the 
consummation of any Non-RSA Restructuring Proposal or files any motion or application seeking 
authority to propose, join in or participate in the formation of, any actual or proposed Non-RSA 
Restructuring Proposal; provided, that, in each case, (A) and (B), (i) each of the foregoing with 
respect to the Non-RSA Restructuring Proposal constitutes a Fiduciary Action for the relevant 
Governing Body and (ii) the Restructuring Support Agreement is simultaneously terminated as to 
all parties in accordance with its terms.  
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Section 9.4 Effect of Termination. 

(a) Upon termination of this Agreement pursuant to this Article IX, this 
Agreement shall forthwith become void and there shall be no further obligations or liabilities on 
the part of the Parties; provided, that (i) the obligations of the Debtors to pay the Restructuring 
Expenses pursuant to Article III and to satisfy their indemnification obligations pursuant to Article 
VIII shall survive the termination of this Agreement and shall remain in full force and effect, in 
each case, until such obligations have been satisfied, (ii) the provisions set forth in Article VIII, 
this Section 9.4 and Article X shall survive the termination of this Agreement in accordance with 
their terms, (iii) subject to Section 10.11 (Damages), nothing in this Section 9.4 shall relieve any 
Party from liability for its fraud, gross negligence or any willful or intentional breach of this 
Agreement and (iv) all amounts deposited by the Commitment Parties in the Escrow Account shall 
be returned to the Commitment Parties in accordance with the terms of the Escrow Agreement.  
For purposes of this Agreement, “willful or intentional breach” means a breach of this 
Agreement that is a consequence of an act undertaken by the breaching Party with the knowledge 
that the taking of such act would, or would reasonably be expected to, cause a breach of this 
Agreement. 

(b) If this Agreement is terminated for any reason other than pursuant to Section 
9.3(b), then the ERO Backstop Cash Premium (in satisfaction of the ERO Backstop Premium) will 
become payable by the Debtors on the date of termination in cash to the Commitment Parties or 
their Related Purchasers based upon their respective Backstop Final Allocated Percentage, and the 
Debtors will pay the ERO Backstop Cash Premium, by wire transfer of immediately available 
funds to such accounts as the Commitment Parties may designate within three (3) Business Days 
following such termination. If this Agreement is terminated pursuant to Section 9.3(b), then the 
ERO Backstop Cash Premium will become payable on the date of termination in cash to the non-
breaching Commitment Parties or their Related Purchasers based upon their respective Backstop 
Final Allocated Percentage, and the Debtors shall pay the ERO Backstop Cash Premium by wire 
transfer of immediately available funds to such accounts as the non-breaching Commitment Parties 
may designate within three (3) Business Days following such termination. 

(c) To the extent that all amounts due in respect of the ERO Backstop Cash 
Premium pursuant to Section 9.4(b) have actually been paid by the Debtors to the Commitment 
Parties in connection with a termination of this Agreement, then (without limitation of any rights 
or remedies under the Restructuring Support Agreement), the Commitment Parties shall not have 
any additional recourse, including with respect to the ERO Backstop Premium, against the Debtors 
for any obligations or liabilities relating to or arising from this Agreement (other than obligations 
and liabilities pursuant to Section 8.1, any Restructuring Expenses and any other obligation or 
liability that expressly survives the termination of this Agreement) except for liability for 
intentional fraud, gross negligence or willful or intentional breach of this Agreement pursuant to 
Section 9.4(a).  The ERO Backstop Cash Premium payable pursuant to this Section 9.4 shall 
constitute an allowed administrative expense claim of the Debtors’ estates pursuant to sections 
503(b) and 507 of the Bankruptcy Code and shall not be subject to set-off, recharacterization, 
avoidance or disallowance. 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 272 of 405



 

69 

ARTICLE X  

GENERAL PROVISIONS 

Section 10.1 Notices.  All notices and other communications in connection with 
this Agreement shall be in writing and shall be deemed given if delivered personally, sent via 
electronic facsimile (with confirmation), mailed by registered or certified mail (return receipt 
requested) or delivered by an express courier (with confirmation) to the Parties at the following 
addresses (or at such other address for a Party as may be specified by like notice): 

(a) If to the Company or any of the other Debtors: 

United Site Services, Inc. 
118 Flanders Road 
Westborough, Massachusetts 01581 
Telephone: (800) 864-5387 
Attention: John Hafferty  
E-mail address: haff@unitedsiteservices.com  

with copies (which shall not constitute notice) to: 

Milbank LLP 
55 Hudson Yards 
New York, New York 1001 
Attention: Dennis Dunne; Samuel Khalil; Matthew Brod; Daniel Porat; 
Paul Denaro  
E-mail address: ddunne@milbank.com; skhalil@milbank.com; 
mbrod@milbank.com; dporat@milbank.com; pdenaro@milbank.com 
 
 

(b) If to the Commitment Parties: 

To each Commitment Party at the addresses or e-mail addresses set forth 
below the Commitment Party’s signature in its signature page to this 
Agreement. 

with a copy, solely in the case of Commitment Parties that are members of 
the Ad Hoc Group (which shall not constitute notice) to: 

Akin Gump Strauss Hauer & Feld LLP 
One Bryant Park 
New York, New York 10036 
Attention: Scott L. Alberino; Daniel Fisher; Zachary D. Lanier; Zachary 
Wittenberg  
Email: salberino@akingump.com; dfisher@akingump.com; 
zlanier@akingump.com; zwittenberg@akingump.com 
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and with a copy, solely in the case of Clearlake Capital Group, L.P. 
(which shall not constitute notice) to: 

Kirkland & Ellis LLP 
601 Lexington Avenue 
New York, New York 10022 
Attention:  Steven N. Serajeddini, P.C., Nicholas M. Adzima 
Email: steven.serajeddini@kirkland.com; nicholas.adzima@kirkland.com 
 

Section 10.2 Assignment; Third Party Beneficiaries.  Neither this Agreement nor 
any of the rights, interests or obligations under this Agreement shall be assigned by any Party 
(whether by operation of Law or otherwise) without the prior written consent of the Debtors and 
the Required Commitment Parties, other than an assignment by a Commitment Party expressly 
permitted by Section 2.3, and any purported assignment in violation of this Section 10.2 shall be 
void ab initio.  Except as provided in Article VIII with respect to the Indemnified Persons, this 
Agreement (including the documents and instruments referred to in this Agreement) is not intended 
to and does not confer upon any Person any rights or remedies under this Agreement other than 
the Parties.  

Section 10.3 Prior Negotiations; Entire Agreement. 

(a) This Agreement (including the Schedules attached hereto and the 
documents and instruments referred to in this Agreement) and the Restructuring Support 
Agreement constitute the entire agreement of the Parties and supersede all prior agreements, 
arrangements or understandings, whether written or oral, among the Parties with respect to the 
subject matter of this Agreement, except that the Parties hereto acknowledge that any 
confidentiality agreements heretofore executed among the Parties will each continue in full force 
and effect. 

(b) Notwithstanding anything to the contrary in the Plan (including any 
amendments, supplements or modifications thereto) or the Confirmation Order (and any 
amendments, supplements or modifications thereto) or an affirmative vote to accept the Plan 
submitted by any Commitment Party, nothing contained in the Plan (including any amendments, 
supplements or modifications thereto) or Confirmation Order (including any amendments, 
supplements or modifications thereto) shall alter, amend or modify the rights of the Commitment 
Parties under this Agreement unless such alteration, amendment or modification has been made in 
accordance with Section 10.8. 

Section 10.4 Governing Law; Venue.  THIS AGREEMENT IS TO BE 
GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE 
OF NEW YORK APPLICABLE TO CONTRACTS MADE AND TO BE PERFORMED IN 
SUCH STATE, WITHOUT GIVING EFFECT TO THE CONFLICT OF LAWS PRINCIPLES 
THEREOF.  Each Party hereto agrees that it shall bring any action or proceeding in respect of any 
claim arising out of or related to this Agreement, to the extent possible, before the Petition Date in 
the United States Federal court in the Borough of Manhattan in the City, County and State of New 
York, United States (the “New York Court”), and on or after the Petition Date in the Bankruptcy 
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Court, and solely in connection with claims arising under this Agreement (A) before the Petition 
Date, (a) irrevocably submits to the exclusive jurisdiction of the New York Court; (b) waives any 
objection to laying venue in any such action or proceeding in the New York Court; and (c) waives 
any objection that the New York Court is an inconvenient forum or does not have jurisdiction over 
any Party hereto, and (B) on or after the Petition Date, (a) irrevocably submits to the exclusive 
jurisdiction of the Bankruptcy Court; (b) waives any objection to laying venue in any such action 
or proceeding in the Bankruptcy Court; and (c) waives any objection that the Bankruptcy Court is 
an inconvenient forum or does not have jurisdiction over any Party hereto. 

Section 10.5 Binding Agreement.  Each Party agrees that this Agreement is a 
binding and enforceable agreement with respect to the subject matter contained herein or therein 
(including an obligation to negotiate in good faith). 

Section 10.6 Waiver of Jury Trial.  EACH PARTY HERETO IRREVOCABLY 
WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING 
ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS 
CONTEMPLATED HEREBY. 

Section 10.7 Counterparts.  This Agreement may be executed and delivered in 
any number of counterparts and by way of electronic signature and delivery (including by .pdf), 
each such counterpart, when executed and delivered, shall be deemed an original, and all of which 
together shall constitute the same agreement.  Except as expressly provided in this Agreement, 
each individual executing this Agreement on behalf of a Party has been duly authorized and 
empowered to execute and deliver this Agreement on behalf of said Party. 

Section 10.8 Waivers and Amendments; Rights Cumulative; Consent.  This 
Agreement may be amended, restated, modified or changed only by a written instrument signed 
by the Debtors and, the Required Commitment Parties (other than a Defaulting Commitment 
Party); provided, that, in addition, each Commitment Party’s prior written consent shall be required 
for any amendment that would have the effect of directly or indirectly: (a) subject to Section 2.3, 
modifying such Commitment Party’s Direct Investment Amount, Commitment Amount, Backstop 
Final Allocated Percentage, Backstop Commitment, Rights Offering Backstop Commitment, or 
modifying the definitions of Commitment Party, Required Commitment Parties, Rights Offering 
Amount, Rights Offering Backstop Commitment Amount, Per Share Subscription Price, ERO 
Backstop Premium, ERO Backstop Cash Premium, or Outside Date, (b) increasing the Funding 
Amount to be paid in respect of the Direct Investment Commitment, the Rights Offering Shares 
and Rights Offering Backstop Shares, (c) amending any of the following: (1) Section 2.3 
(Submission of Commitment Party Subscription Form; Assignment & Designation of 
Commitment Rights) (solely to the extent such amendment limits such Commitment Party’s ability 
to designate Related Purchasers or make any Permitted Transfer), (2) Section 3.2 (Payment of 
ERO Backstop Premium), (3) this Section 10.8 (Waivers and Amendments; Rights Cumulative; 
Consent); (4) Article VIII (Indemnification and Contribution); (5) any provision herein providing 
for the obligations of the Commitment Parties on a joint and several basis; or (d) otherwise having 
a materially adverse and disproportionate effect on such Commitment Party.  The terms and 
conditions of this Agreement may be waived (i) by the Debtors only by a written instrument 
executed by the Debtors and (ii) by the Commitment Parties only by a written instrument executed 
by the Required Commitment Parties (provided, that each Commitment Party’s prior written 
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consent shall be required for any waiver having the direct or indirect effects referred to in the 
proviso to the first sentence of this Section 10.8).  No delay on the part of any Party in exercising 
any right, power or privilege pursuant to this Agreement will operate as a waiver thereof, nor will 
any waiver on the part of any Party of any right, power or privilege pursuant to this Agreement, 
nor any single or partial exercise of any right, power or privilege pursuant to this Agreement, 
preclude any other or further wavier or exercise thereof or the waiver or exercise of any other right, 
power or privilege pursuant to this Agreement.  Except as otherwise provided in this Agreement, 
the rights and remedies provided pursuant to this Agreement are cumulative and are not exclusive 
of any rights or remedies which any Party otherwise may have at law or in equity.  For the 
avoidance of doubt, nothing in this Agreement shall affect or otherwise impair the rights, including 
consent rights, of the Commitment Parties under the Restructuring Support Agreement or any other 
Definitive Document.  Where a written consent, acceptance, approval, or waiver is required 
pursuant to or contemplated by this Agreement, such written consent, acceptance, approval, or 
waiver shall be deemed to have occurred if, by agreement between counsel to the Parties 
submitting and receiving such consent, acceptance, approval, or waiver, it is conveyed in writing 
(including electronic mail) between each such counsel without representations or warranties of any 
kind on behalf of such counsel. 

Section 10.9 Headings.  The headings in this Agreement are for reference 
purposes only and will not in any way affect the meaning or interpretation of this Agreement. 

Section 10.10 Specific Performance.  The Parties agree that irreparable damage 
may occur if any provision of this Agreement were not performed in accordance with the terms 
hereof and that the Parties shall be entitled to an injunction or injunctions without the necessity of 
posting a bond to prevent breaches of this Agreement or to enforce specifically the performance 
of the terms and provisions hereof, in addition to any other remedy to which they are entitled, 
whether at law, in equity or otherwise.  Unless otherwise expressly stated in this Agreement, no 
right or remedy described or provided in this Agreement is intended to be exclusive or to preclude 
a Party from pursuing other rights and remedies to the extent available under this Agreement, at 
law, in equity or otherwise. 

Section 10.11 Damages.  Notwithstanding anything to the contrary in this 
Agreement, none of the Parties will be liable for, and none of the Parties shall claim or seek to 
recover, any punitive, special, indirect or consequential damages or damages for lost profits as a 
result of any breach of or other claim or cause of action arising out of or in connection with this 
Agreement. 

Section 10.12 No Reliance.  No Commitment Party or any of its Related Parties 
shall have any duties or obligations to the other Commitment Parties in respect of this Agreement, 
the Plan or the transactions contemplated hereby or thereby, except those expressly set forth herein.  
Without limiting the generality of the foregoing, (a) no Commitment Party or any of its Related 
Parties shall be subject to any fiduciary or other implied duties to the other Commitment Parties 
or to the Company or the other Debtors, (b) no Commitment Party or any of its Related Parties 
shall have any duty to take any discretionary action or exercise any discretionary powers on behalf 
of any other Commitment Party, (c) no Commitment Party or any of its Related Parties shall have 
any duty to the other Commitment Parties to obtain, through the exercise of diligence or otherwise, 
to investigate, confirm or disclose to the other Commitment Parties any information relating to the 
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Company or any of its Subsidiaries that may have been communicated to or obtained by such 
Commitment Party or any of its Affiliates in any capacity, (d) no Commitment Party may rely, and 
each Commitment Party confirms that it has not relied, on any due diligence investigation that any 
other Commitment Party or any Person acting on behalf of such other Commitment Party may 
have conducted with respect to the Company or any of its Affiliates or any of their respective 
securities, and (e) each Commitment Party acknowledges that no other Commitment Party is 
acting as a placement agent, initial purchaser, underwriter, broker or finder with respect to its 
Rights Offering Backstop Shares, Direct Investment Shares or ERO Backstop Premium Shares. 

Section 10.13 Publicity.  Except as required by applicable Law, or by any listing 
authority or stock exchange or any regulatory or governmental body, at all times prior to the 
Closing Date or the earlier termination of this Agreement in accordance with its terms, the Debtors 
and the Commitment Parties shall consult with each other prior to issuing any press releases (and 
provide each other a reasonable opportunity to review and comment upon such release) or 
otherwise making public announcements with respect to the transactions contemplated by this 
Agreement, it being understood that nothing in this Section 10.13 shall prohibit any Party from 
filing any motions or other pleadings or documents with the Bankruptcy Court in connection with 
the Chapter 11 Cases.  Except as required by applicable Law, or by any listing authority or stock 
exchange or any regulatory or governmental body, or as ordered by the Bankruptcy Court or other 
court of competent jurisdiction, no Party or its advisors shall (a) use the name of any Commitment 
Party in any public manner (including in any press release) with respect to this Agreement, the 
transaction contemplated hereby or the Restructuring Transactions or (b) disclose to any Person 
(including, for the avoidance of doubt, any other Party) the Direct Investment Amount and/or the 
Commitment Amount of any Commitment Party as determined pursuant to this Agreement without 
such Commitment Party’s prior written consent, and if the Company determines that it is required 
to attach a copy of this Agreement to any Definitive Documents or any other filing or similar 
document relating to the transactions contemplated hereby, it will redact any reference to or 
concerning a specific Commitment Party’s Direct Investment Amount, Commitment Amount and 
Pro Rata Share of the Rights Offering Shares, if applicable. 

Section 10.14 Settlement Discussions.  This Agreement and the transactions 
contemplated herein are part of a proposed settlement of a dispute between the Parties.  Nothing 
herein shall be deemed an admission of any kind.  Pursuant to Section 408 of the U.S. Federal 
Rules of Evidence and any applicable state rules of evidence, this Agreement and all negotiations 
relating thereto shall not be admissible into evidence in any Legal Proceeding, except to the extent 
filed with, or disclosed to, the Bankruptcy Court in connection with the Chapter 11 Cases (other 
than a Legal Proceeding to approve or enforce the terms of this Agreement). 

Section 10.15 No Recourse.  Notwithstanding anything that may be expressed or 
implied in this Agreement, and notwithstanding the fact that certain of the Parties may be 
partnerships or limited liability companies, each Party covenants, agrees and acknowledges that 
no recourse under this Agreement or any documents or instruments delivered in connection with 
this Agreement shall be had against any Party’s Affiliates, or any of such Party’s Affiliates’ or 
respective Related Parties in each case other than the Parties to this Agreement and each of their 
respective successors and permitted assignees under this Agreement, whether by the enforcement 
of any assessment or by any legal or equitable proceeding, or by virtue of any applicable Law, it 
being expressly agreed and acknowledged that no personal liability whatsoever shall attach to, be 
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imposed on or otherwise be incurred by any of the Related Parties, as such, for any obligation or 
liability of any Party under this Agreement or any documents or instruments delivered in 
connection herewith for any claim based on, in respect of or by reason of such obligations or 
liabilities or their creation; provided, however, nothing in this Section 10.15 shall relieve or 
otherwise limit the liability of any Party hereto, any Related Purchaser party to this Agreement, or 
any of their respective successors or permitted assigns for any breach or violation of its obligations 
under this Agreement or such other documents or instruments.  For the avoidance of doubt, prior 
to the Plan Effective Date, none of the Parties will have any recourse, be entitled to commence any 
proceeding or make any claim under this Agreement or in connection with the transactions 
contemplated hereby except against any of the Parties, any Related Purchaser party to this 
Agreement, or their respective successors and permitted assigns, as applicable. 

ARTICLE XI  

ADDITIONAL PROVISIONS REGARDING FIDUCIARY OBLIGATIONS 

Section 11.1 Non-RSA Restructuring Proposal.  Unless otherwise consented to 
by the Required Commitment Parties, the Debtors shall not, and the Debtors shall instruct, direct 
and use reasonable commercial efforts to cause any person acting on the Debtors’ behalf not to, 
directly or indirectly, initiate or solicit any negotiations in connection with any proposal or offer 
with respect to a sale, disposition, new-money investment, restructuring, reorganization, merger, 
amalgamation, acquisition, consolidation, dissolution, debt investment, equity investment, 
financing, joint venture, partnership, liquidation, tender offer, recapitalization, plan of 
reorganization, share exchange, business combination, or similar transaction materially impacting 
the Debtors or a material portion of their debt, whether oral or written, that in each case is an 
alternative to, or is materially inconsistent with, any material component of the Restructuring (a 
“Non-RSA Restructuring Proposal”); provided, however, that the Debtors shall not be 
prohibited from initiating or soliciting any discussions or negotiations with holders or providers of 
Company debt (or their representatives) solely regarding such holders’ (or their representatives’) 
entry into the Restructuring Support Agreement, including discussions or negotiations regarding 
amendments to the Restructuring Support Agreement in connection therewith. 

Section 11.2 Governing Body and Fiduciary Action.  Notwithstanding anything 
to the contrary in this Agreement, nothing in this Agreement shall require a Debtor or board of 
directors, board of managers, manager, general partner, investment committee, special committee, 
or a similar governing body (a “Governing Body”) of a Debtor to take or refrain from taking any 
action with respect to the Restructuring to the extent that the Governing Body of such Debtor 
determines in good faith, after consultation with counsel, which may be internal counsel, that 
taking or refraining from taking such action, as applicable, would be inconsistent with its or their 
fiduciary obligations under applicable law (“Fiduciary Action”); provided, that the Debtors shall 
notify the Required Commitment Parties in writing promptly in the event of any such 
determination (and, in any event, no later than three (3) Business Days following such 
determination and at least three (3) Business Days prior to the time such Debtor intends to take or 
refrain from taking such action). 

Section 11.3 Fiduciary Actions.  Notwithstanding anything to the contrary herein, 
if during the period from the execution of this Agreement to the Closing Date, any Debtor receives 
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a Non-RSA Restructuring Proposal from any entity not solicited by any Debtor or any person 
acting on any Debtor’s behalf in violation of Section 11.1, with respect to which the Governing 
Body of such Debtor determines, in good faith after consultation with counsel, which may be 
internal counsel, that the failure of the Governing Body to consider such Non-RSA Restructuring 
Proposal would be inconsistent with the Governing Body’s fiduciary duties under applicable law, 
each Debtor and its respective directors, managers, officers, employees, investment bankers, 
attorneys, accountants, consultants, and other advisors or representatives (including any 
Governing Body members) shall have the right to: (1) consider, respond to, facilitate, and negotiate 
such Non-RSA Restructuring Proposal; (2) provide access to non-public information concerning 
any Debtor to any entity proposing such Non-RSA Restructuring Proposal and enter into any 
confidentiality agreement with such entity in connection therewith; (3) maintain or continue 
discussions or negotiations with respect to such Non-RSA Restructuring Proposal; and (4) 
otherwise cooperate with, assist, or participate in any inquiries, proposals, discussions, or 
negotiations of such Non-RSA Restructuring Proposal. 

Section 11.4 Permissions; No Additional Fiduciary Duties.  Nothing in this 
Agreement shall: (1) impair or waive the rights of any Debtor to assert or raise any argument or 
objection permitted under this Agreement or the Restructuring Support Agreement in connection 
with the implementation of the Restructuring; (2) affect the ability of any Debtor to consult with 
any Consenting Creditor (as defined in the Restructuring Support Agreement) or any other party 
in interest, including any other holder of a Claim; or (3) prevent any Debtor from enforcing this 
Agreement or the Restructuring Support Agreement or contesting whether any matter, fact, or 
thing is a breach of, or is inconsistent with, this Agreement or the Restructuring Support 
Agreement.  Nothing in this Agreement or the Restructuring Support Agreement shall create or 
impose any new or additional fiduciary obligations upon any Debtor or any member, partner, 
manager, managing member, officer, director, employee, advisor, principal, attorney, professional, 
accountant, investment banker, consultant, agent or other representative of the same or their 
respective affiliated entities, in such Debtors’ capacities as such. 

ARTICLE XII  

ISSUER REPLACEMENT 

Section 12.1 Issuer Replacement.  Following consultation with the Commitment 
Parties and with the consent of the Required Commitment Parties, which consent shall be in the 
sole discretion of such parties, the Company may cause the issuer of the Rights Offering Shares, 
the Direct Investment Shares, the Rights Offering Backstop Shares and the ERO Backstop 
Premium Shares to be (i) a current or future non-debtor parent entity of the Company or (ii) any 
other current or future non-debtor entity that, in each case (i) and (ii), will upon the consummation 
of the Restructuring Transactions, directly or indirectly own all of the assets of the Company (the 
“Issuer Replacement”), provided, however, that such change shall not have any adverse effect on 
the value of the Rights Offering Shares, the Direct Investment Shares, the Rights Offering 
Backstop Shares and the ERO Backstop Premium Shares. The Debtors shall cause the Issuer 
Replacement to do or cause to be done all things reasonably necessary, proper or advisable in order 
to effectuate the transactions contemplated by this Agreement, including entering into and 
becoming party to this Agreement and becoming fully bound by the agreements and obligations 
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of the Debtors hereunder and making the representations and warranties made by the Debtors 
hereunder. 

ARTICLE XIII  

ADDITIONAL COMMITMENT PARTIES THAT ARE NOT PERMITTED 

TRANSFEREES 

Section 13.1 Additional Commitment Parties.  Notwithstanding anything to the 
contrary in this Agreement, on or before the date that is five (5) Business Days after the 
commencement of Solicitation, the Debtors may offer to each holder of Amended Term Loan 
Claims and Second-Out Claims, who are Eligible Participants, the opportunity to participate in the 
Direct Investment Commitment and the Backstop Commitment as a Commitment Party on the 
same terms as other such parties under this Agreement in a proportionate amount up to their 
proportion of Amended Term Loan Claims and Second-Out Claims (such Commitment Party, an 
“Additional Commitment Party”), subject to such holder’s execution and delivery of a BCA 
Joinder; provided that (A) no such participation, joinder or assignment, and no related amendment 
to this Agreement, as applicable, shall (1) adversely and disproportionately affect (as compared to 
the participating party) the fees, premiums, reimbursement rights, voting, consent or other 
economic or governance rights of any existing party to this Agreement, it being understood that 
uniform pro rata reductions to commitments, fees, premiums and related economics across all 
existing parties shall not be deemed adverse and disproportionate, and (2) require any increase to 
the aggregate commitments of any existing party to this Agreement; provided, further, that (B) any 
reallocation of commitments, fees, premiums or other economics necessary to effectuate any such 
joinder, assignment or participation shall be made on a strictly pro rata basis among all existing 
parties to the applicable agreement (and shall not be considered a breach of the foregoing clause). 
For the avoidance of doubt, such participation on the terms set forth above and execution of a BCA 
Joinder shall not require the consent of any other party hereto other than the Debtors, and the 
Debtors’ actions in connection with such offer or participation shall not be deemed a breach of, or 
inconsistent with, any provision of this Agreement. Further, for the avoidance of doubt, the 
addition of an Additional Commitment Party shall reduce all existing Direct Investment 
Commitments and Rights Offering Backstop Commitments proportionately in an aggregate 
amount equal to the Direct Investment Commitment and Rights Offering Backstop Commitment, 
as applicable, of the Additional Commitment Party. 

Section 13.2 Treatment of Additional Commitment Parties.  Upon receipt of such 
executed BCA Joinder, such holder shall become a Commitment Party and it shall be treated with 
respect to the Direct Investment Commitment and the Rights Offering Backstop Commitment as 
if it had been a Commitment Party on the date of the original execution of this Agreement. The 
Rights Offering Subscription Agent shall note such joinder to this Agreement in the respective 
records maintained by the Rights Offering Subscription Agent pursuant to Section 2.3(h) promptly 
but no later than three (3) Business Days following receipt of such notice of Transfer. The 
Company, in consultation with the Commitment Parties, and for the purpose of effectuating this 
Article XIII, shall update and amend Schedule 1 (Commitment Schedule). To the extent that an 
Original Funding Notice or a Final Funding Notice has been sent to any of the Commitment 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 280 of 405



77 

Parties, the Rights Offering Subscription Agent shall issue an updated Original Funding Notice or 
an updated Final Funding Notice, as applicable, to each Commitment Party. 

[Signature Page Follows] 
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SCHEDULE 1 

Commitment Schedule 

[On file with the Company] 
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EXHIBIT A 

Form of Joinder Agreement 

JOINDER AGREEMENT 

This Joinder Agreement (the “Joinder Agreement”) to the Backstop Commitment 
Agreement dated as of December 28, 2025 (as amended, supplemented or otherwise modified from 
time to time, the “Backstop Commitment Agreement”), among the Company and the Commitment 
Parties is executed and delivered by the undersigned (the “Joining Party”) as of 
______________________, YEAR (the “Joinder Date”). Each capitalized term used herein but 
not otherwise defined shall have the meaning set forth in the Backstop Commitment Agreement. 

Agreement to be Bound. The Joining Party hereby agrees to be bound by all of the terms of the 
Backstop Commitment Agreement, a copy of which is attached to this Joinder Agreement as 
Annex 1 (as the same has been or may be hereafter amended, restated or otherwise modified from 
time to time in accordance with the provisions hereof). The Joining Party shall hereafter be deemed 
to be a “Commitment Party” for all purposes under the Backstop Commitment Agreement. 

Representations and Warranties. The Joining Party hereby severally and not jointly makes the 
representations and warranties of the Commitment Parties as set forth in Article V of the Backstop 
Commitment Agreement to the Company as of the date hereof. 

Governing Law. This Joinder Agreement shall be governed by and construed in accordance with 
the Laws of the State of New York, but without giving effect to applicable principals of conflicts 
of law to the extent that the application of the Law of another jurisdiction would be required 
thereby. 

[Signature pages to follow] 
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IN WITNESS WHEREOF, the Joining Party has caused this Joinder to be executed 
as of the date first written above. 

[JOINING PARTY] 

By:   
 Name:  
 Title:  
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EXHIBIT B 

 
Form of Commitment Party Transfer Form 

Reference is hereby made to that certain Backstop Commitment Agreement, dated as of 
December 28, 2025 (the “Backstop Commitment Agreement”), by and among the Company, the 
other Debtors and the Commitment Parties Party thereto.  Capitalized terms used but not defined 
herein shall have the meanings assigned to them in the Backstop Commitment Agreement. 

The purpose of this notice (“Notice”) is to advise you, pursuant to Section 2.3(d) of the 
Backstop Commitment Agreement, of the proposed transfer by [●] (the “Transferor”) to [●] (the 
“Transferee”) of [●]% of the Transferor’s (A) rights and obligations to participate in the Direct 
Investment Commitment and purchase the Direct Investment Shares, (B) rights and obligations to 
participate in the Rights Offering and purchase the Rights Offering Shares and (C) rights and 
obligations to provide the Rights Offering Backstop Commitment and to purchase any Rights 
Offering Backstop Shares and receive ERO Backstop Premium Shares. 

This Notice shall serve as a Commitment Party Transfer Form in accordance with the terms 
of the Backstop Commitment Agreement, including Section 2.3(d) thereof.  Please acknowledge 
receipt of this Notice delivered in accordance with Section 2.3(d) by returning a countersigned 
copy of this Notice to the Transferor, the Transferee and the applicable advisors. 

[Signature Page Follows] 
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[Signature Page to Commitment Party Transfer Form] 

 
IN WITNESS WHEREOF, the parties have caused this Notice to be executed and delivered 

as of the date first written above. 
[TRANSFEROR] 
 
 
By:  
 Name: 
 Title: 

 
 

[TRANSFEREE] 
 
 
By:  
 Name: 
 Title: 
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[Signature Page to Commitment Party Transfer Form] 

 
Acknowledged and accepted by 
 
PECF USS INTERMEDIATE HOLDING II 
CORPORATION 
 
 
By:  
 Name: 
 Title: 
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EXHIBIT G-1 TO RSA 
Exit  ABL Term Sheet  
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PECF USS INTERMEDIATE HOLDING III CORPORATION 

$195,000,000 SENIOR SECURED ASSET-BASED REVOLVING CREDIT EXIT FACILITY 

TERM SHEET 

All capitalized terms used and not defined herein shall have the meanings assigned to such terms in the 
Restructuring Support Agreement, dated as of December [28], 2025, by and among the Credit Parties, the 
Consenting Creditors from time to time party thereto and the Consenting Sponsor (as amended, amended 
and restated, supplemented or otherwise modified in accordance with the terms thereof, the “Restructuring 
Support Agreement”).   

This Term Sheet does not constitute (nor will it be construed as) an offer for the purchase, sale or 
subscription or invitation of any offer to buy, sell or subscribe for any securities or a solicitation of 
acceptances or rejections as to any chapter 11 plan of reorganization, it being understood that such an offer, 
if any, or solicitation only will be made in compliance with applicable provisions of securities, bankruptcy, 
and/or other applicable laws. 

SUMMARY OF PRINCIPAL TERMS AND CONDITIONS 

BORROWER: Reorganized PECF USS Intermediate Holding III Corporation, a 
Delaware corporation (the “Borrower”). 

GUARANTORS: Reorganized PECF USS Intermediate Holding II Corporation, a 
Delaware corporation, and each subsidiary of the Borrower that is 
a guarantor under the Exit Term Facility (as defined below) 
(collectively, the “Guarantors”).  The Borrower and the Guarantors 
are collectively referred to herein as “Credit Parties” and each, a 
“Credit Party”.  

EXIT ABL AGENT: Bank of America, N.A. or another agent reasonably acceptable to 
the Borrower and the Required Consenting ABL Creditors (as 
defined in the Restructuring Support Agreement) (in such capacity, 
the “Exit ABL Agent”). 

EXIT ABL LENDERS: The lenders under the Exit ABL Facility shall consist of certain 
Consenting ABL Creditors (in such capacity, the “Exit ABL 
Lenders”).  

EXIT ABL FACILITY: A senior secured first lien new money asset-based revolving credit 
facility in an aggregate principal commitment of $195,000,000 (the 
“Exit ABL Facility”; the loans thereunder are hereinafter referred 
to as the “Exit ABL Loans”, and the commitments in respect 
thereof, the “Exit ABL Commitments”).  The Exit ABL Loans may 
be borrowed, repaid and reborrowed from time to time.  On the 
Exit Facility Effective Date, the aggregate principal amount of Exit 
ABL Loans borrowed shall not exceed 50.0% of the aggregate 
principal amount of loans under the ABL Facility Credit 
Agreement (as defined in the Restructuring Support Agreement) 
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on the Exit Facility Effective Date immediately prior to the 
effectiveness of the Exit ABL Facility. 

The borrowing base for the Exit ABL Facility will be consistent 
with the existing borrowing base under the ABL Facility Credit 
Agreement, with the following changes (and certain additional 
changes to the eligibility criteria for the borrowing base to be 
reasonably agreed by the Borrower and the Required Consenting 
ABL Creditors based on the latest field exams and appraisals that 
were conducted by field examiners and appraisers that are either 
(x) reasonably acceptable to the Exit ABL Agent  or (y) engaged 
by the Exit ABL Agent:  

1. cash will be excluded from the borrowing base; 
2. equipment in the borrowing base will be limited to 

equipment that is subject to a perfected first-priority lien 
in favor of the Exit ABL Agent and lenders under the Exit 
ABL Facility and the other requirements set forth in the 
definition of “Eligible Specified Equipment” in the ABL 
Facility Credit Agreement; and 

3. in clause (d) of the definition of the “Borrowing Base” in 
the ABL Facility Credit Agreement, the ability to reset 
shall, commencing on the date that is 18 months after the 
Exit Facility Effective Date, be subject to compliance with 
a pro forma 1.0x fixed charge coverage ratio. 

TERM: The Exit ABL Loans will mature, and the Exit ABL Commitments 
will terminate, on the earlier to occur of (i) the date that is five (5) 
years after the Exit Facility Effective Date and (ii) the date on 
which all Exit ABL Loans become due and payable under the Exit 
ABL Credit Agreement (as defined below), whether by 
acceleration or otherwise. 

EXIT ABL FACILITY 
DOCUMENTS:  

The Exit ABL Facility will be documented by a Credit Agreement 
(the “Exit ABL Credit Agreement”), a guarantee agreement, a 
security agreement, the ABL Intercreditor Agreement (as defined 
below) and other relevant documentation (together with the Exit 
ABL Credit Agreement, collectively, the “Exit ABL Facility 
Documents”), reflecting the terms and provisions set forth in this 
Term Sheet and otherwise in substantially the same form as the 
documents governing the ABL Facility Credit Agreement; 
provided that the representations and warranties, events of default, 
covenants, guarantors and security and related definitions thereto 
shall give due regard to the Exit Term Facility (other than such 
provisions that typically differ between asset-based revolving 
facilities and cash flow facilities); provided that the Exit ABL 
Facility shall be negotiated in good faith by the Exit ABL Agent, 
the Required Consenting ABL Creditors and the Credit Parties 
(the terms of this paragraph, the “Documentation Principles”).  
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SECURITY AND PRIORITY: All obligations of the Borrower and the Guarantors to the Exit 
ABL Lenders and to the Exit ABL Agent, including, without 
limitation, all principal, accrued interest, costs, and fees 
(collectively, the “Obligations”), shall be secured by substantially 
all assets of the Borrower and the Guarantors, subject to customary 
exclusions consistent with the Documentation Principles (the 
“Collateral”).  Liens on the ABL Collateral (as defined in the ABL 
Facility Credit Agreement) shall be senior to the liens thereon 
securing (A) the term loan credit facility (the “Exit Term Facility”) 
and (B) the cash flow revolving credit facility (the “Exit RCF 
Facility”), in each case, entered into by the Credit Parties on the 
Exit Facility Effective Date, pursuant to an intercreditor 
agreement (the “ABL Intercreditor Agreement”) that is in form 
and substance reasonably satisfactory to the Required Consenting 
ABL Creditors and the Credit Parties, and (y) second priority liens 
on all other Collateral, in each case, subject only to permitted liens. 
For the avoidance of doubt, the ABL Intercreditor Agreement will 
define the “ABL Collateral” (on which the Exit ABL Facility has 
a senior lien) and the “Fixed Asset Collateral” (on which the Exit 
ABL Facility has a second priority lien) in a manner consistent 
with the Intercreditor Agreement (as defined in the ABL Facility 
Credit Agreement). 

PREMIUMS AND FEES: The Borrower shall pay to the Exit ABL Lenders, on a pro rata 
basis in accordance with their Exit ABL Commitments, a 
commitment premium equal to 0.25% of the aggregate principal 
amount of the Exit ABL Commitments, earned and payable solely 
upon the occurrence of the Exit Facility Effective Date.  

INTEREST: Except in the case of default interest (as described below), interest 
on the outstanding principal amount of all Exit ABL Loans shall 
accrue at a rate per annum equal to the Term SOFR Rate plus 
2.25% per annum, subject to a 1.00% SOFR floor.  For the 
avoidance of doubt, there shall be no “credit spread adjustment” 
or other SOFR adjustment. 

Interest on the Exit ABL Loans shall be payable at the end of each 
interest period and, for interest periods greater than three months, 
every three months.  The Borrower may elect interest periods of 1, 
3 or 6 months (or, if agreed to by the Exit ABL Agent and the 
affected Lenders, a shorter period) for SOFR. 

Interest shall be calculated on the basis of the actual number of 
days elapsed in a 360-day year. 

DEFAULT INTEREST: During the continuance of an Event of Default, at the election of 
the Required Lenders (or automatically upon a payment or 
insolvency Event of Default), the Exit ABL Loans will bear 
interest at an additional 2.00% per annum and any other 
Obligations (including interest and fees) will bear interest at the 
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applicable non-default interest rate plus an additional 2.00% per 
annum. Default interest shall be payable in cash on demand. 

MANDATORY 
PREPAYMENTS AND 
REDUCTION OF 
COMMITMENTS: 

Mandatory prepayments of the Exit ABL Loans shall be required 
at any time the Aggregate Exposures (as defined in the ABL 
Facility Credit Agreement) exceed the greater of the Exit ABL 
Commitments and the borrowing base. 

OPTIONAL 
PREPAYMENTS: 

The Credit Parties may prepay in full or in part the Exit ABL 
Loans without penalty or premium, subject to customary notice 
periods.  

CALL PROTECTION:  None. 

CONDITIONS PRECEDENT 
TO THE CLOSING: 

The closing date (the “Exit Facility Effective Date”) under the Exit 
ABL Facility shall be subject to conditions that are consistent with 
the Documentation Principles and other conditions usual and 
customary for similar asset-based lending exit financings that are 
reasonably acceptable to the Credit Parties and the Exit ABL 
Agent. 

REPRESENTATIONS AND 
WARRANTIES: 

The Exit ABL Facility Documents will contain representations and 
warranties usual and customary for similar exit financings and 
consistent with the Documentation Principles.   

AFFIRMATIVE 
COVENANTS AND 
NEGATIVE COVENANTS: 

The Exit ABL Facility Documents will contain affirmative 
covenants and negative covenants usual and customary for 
facilities of this type of financing and reasonably acceptable to the 
Exit ABL Lenders and the Credit Parties for similar exit financings 
and consistent with the Documentation Principles, including, 
without limitation, (i) delivery of monthly borrowing base 
certificates, (ii) reimbursement for appraisals up to twice per year 
and (iii) a requirement that the ABL Facility Agent be listed as the 
lienholder on all new equipment purchased by the Credit Parties; 
provided that equipment purchased or otherwise held by the Credit 
Parties with an aggregate fair market value of less than $50,000 
shall not be required to list the ABL Facility Agent as the 
lienholder on its title (it being understood that (x) such equipment 
shall not be included in the borrowing base and (y) a default under 
the covenant described in this clause (iii) shall be subject to a 30 
day grace period before constituting an Event of Default). 

FINANCIAL COVENANT: Consistent with the ABL Facility Credit Agreement (including 
cure rights). 

EVENTS OF DEFAULT: The Exit Facility Documents will contain events of default usual 
and customary for similar exit financings and consistent with the 
Documentation Principles (each, an “Event of Default”); provided 
that an event of default resulting from a breach of the financial 
covenant under the Exit RCF Facility shall constitute an event of 
default under the Exit ABL Facility whether or not the lenders and 
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agent under the Exit RCF Facility have accelerated or exercised 
their secured creditor remedies under the Exit RCF Facility. 

REQUIRED LENDERS 
UNDER THE EXIT ABL 
FACILITY: 

“Required Lenders” shall mean, at any date, Exit ABL Lenders 
holding at least 50.1% of the outstanding Exit ABL Loans and Exit 
ABL Commitments under the Exit ABL Facility. 
 

COUNSEL TO EXIT ABL 
LENDERS AND EXIT ABL 
AGENT: 

Cahill Gordon & Reindel LLP 
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EXHIBIT G-2 TO RSA 
Exit  RCF Term Sheet
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PECF USS INTERMEDIATE HOLDING III CORPORATION 

$100,000,000 SENIOR SECURED REVOLVING CREDIT EXIT FACILITY 

TERM SHEET 

All capitalized terms used and not defined herein shall have the meanings assigned to such terms in the 
Restructuring Support Agreement, dated as of December [28], 2025, by and among the Credit Parties, the 
Consenting Creditors from time to time party thereto and the Consenting Sponsor (as amended, amended 
and restated, supplemented or otherwise modified in accordance with the terms thereof, the “Restructuring 
Support Agreement”).   

This Term Sheet does not constitute (nor will it be construed as) an offer for the purchase, sale or 
subscription or invitation of any offer to buy, sell or subscribe for any securities or a solicitation of 
acceptances or rejections as to any chapter 11 plan of reorganization, it being understood that such an offer, 
if any, or solicitation only will be made in compliance with applicable provisions of securities, bankruptcy, 
and/or other applicable laws. 

SUMMARY OF PRINCIPAL TERMS AND CONDITIONS 

BORROWER: Reorganized PECF USS Intermediate Holding III Corporation, a 
Delaware corporation (the “Borrower”). 

GUARANTORS: Reorganized PECF USS Intermediate Holding II Corporation, a 
Delaware corporation, and each material subsidiary of the 
Borrower that is a guarantor under the first lien term facility 
entered into by the Credit Parties on the Exit Facility Effective 
Date (the “Exit Term Facility”) (collectively, the “Guarantors”).  
The Borrower and the Guarantors are collectively referred to 
herein as “Credit Parties” and each, a “Credit Party”.  

EXIT RCF AGENT: Bank of America, N.A. or another agent reasonably acceptable to 
the Borrower and the Required Consenting Revolving Creditors 
(as defined in the Restructuring Support Agreement) (in such 
capacity, the “Exit RCF Agent”). 

EXIT RCF LENDERS: The lenders under the Exit RCF Facility shall consist of certain 
Consenting Revolving Creditors (in such capacity, the “Exit RCF 
Lenders”).  

EXIT RCF FACILITY: A senior secured first lien new money “first out” revolving credit 
facility in an aggregate principal commitment of $100,000,000 (the 
“Exit RCF Facility”; the loans thereunder are hereinafter referred 
to as the “Exit RCF Loans”, and the commitments in respect 
thereof, the “Exit RCF Commitments”).  The Exit RCF Loans may 
be borrowed, repaid and reborrowed from time to time.  

TERM: The Exit RCF Loans will mature, and the Exit RCF Commitments 
will terminate, on the earlier to occur of (i) the date that is five (5) 
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years after the Exit Facility Effective Date and (ii) the date on 
which all Exit RCF Loans become due and payable under the Exit 
RCF Credit Agreement (as defined below), whether by 
acceleration or otherwise. 

EXIT RCF FACILITY 
DOCUMENTS:  

The Exit RCF Facility will be documented by a Credit Agreement 
(the “Exit RCF Credit Agreement”), a guarantee agreement, the 
ABL Intercreditor Agreement (as defined below), a security 
agreement and other relevant documentation (together with the 
Exit RCF Credit Agreement, collectively, the “Exit RCF Facility 
Documents”), reflecting the terms and provisions set forth in this 
Term Sheet and otherwise in substantially the same form as the 
documents governing the First-Out/Second-Out Credit Agreement 
(as defined in the Restructuring Support Agreement), with certain 
other changes (including reasonable liability management 
protections) to be mutually agreed between the Exit RCF Agent, 
the Required Consenting Revolving Creditors and the Credit 
Parties to reflect the cash flow revolving and senior “first out” 
nature of the Exit RCF Facility; provided that (A) the 
representations and warranties, events of default, covenants, 
guarantors and security and related definitions thereto shall give 
due regard to the Exit Term Facility, (B) for the avoidance of 
doubt, the Exit RCF Credit Agreement will be separate from the 
credit agreement governing the Exit Term Facility and (C) the Exit 
RCF Facility shall be negotiated in good faith by the Exit RCF 
Agent, the Required Consenting Revolving Creditors and the  
Credit Parties (the terms of this paragraph, the “Documentation 
Principles”).  

SECURITY AND PRIORITY: All obligations of the Borrower and the Guarantors to the Exit 
RCF Lenders and to the Exit RCF Agent, including, without 
limitation, all principal, accrued interest, costs, and fees 
(collectively, the “Obligations”), shall be secured by substantially 
all assets of the Borrower and the Guarantors, subject to customary 
exclusions consistent with the Documentation Principles (the 
“Collateral”).  Liens on (x) the ABL Collateral (to be defined in 
the ABL Intercreditor Agreement (as defined below)) shall be 
junior to the liens thereon securing the asset-based revolving credit 
facility entered into by the Credit Parties on the Exit Facility 
Effective Date (the “Exit ABL Facility”) pursuant to an 
intercreditor agreement (the “ABL Intercreditor Agreement”) that 
is in form and substance reasonably satisfactory to the Required 
Consenting Revolving Creditors and the Credit Parties, and (y) all 
other Collateral shall be (A) senior to the liens thereon securing 
the Exit ABL Facility and (B) pari passu with the liens thereon 
securing the Exit Term Facility, in each case, subject only to 
permitted liens; provided that the Exit RCF Facility shall be 
established on a “first out” basis pursuant to intercreditor 
arrangements in form and substance reasonably satisfactory to the 
Required Consenting Revolving Creditors and the Credit Parties, 
including, without limitation, separate plan classification, and 
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providing that the Exit RCF Lenders may control enforcement 
remedies following a customary standstill period if certain 
customary “material events of default”, including, without 
limitation, a breach of the minimum liquidity covenant, have 
occurred and are continuing. For the avoidance of doubt, the ABL 
Intercreditor Agreement will define the “Fixed Asset Collateral” 
(on which the Exit RCF Facility has (i) a senior lien to the Exit 
ABL Facility and (ii) a pari passu lien with the Exit Term Facility) 
and the “ABL Collateral” (on which the Exit RCF Facility and the 
Exit Term Facility have a second priority lien to the Exit ABL 
Facility) in a manner consistent with the USS ABL Intercreditor 
Agreement (as defined in the First-Out/Second-Out Credit 
Agreement). 

PREMIUMS AND FEES: None. 

INTEREST: Except in the case of default interest (as described below), interest 
on the outstanding principal amount of all Exit RCF Loans shall 
accrue at a rate per annum equal to the Term SOFR Rate plus 
3.75% per annum, subject to a 1.00% SOFR floor.  For the 
avoidance of doubt, there shall be no “credit spread adjustment” 
or other SOFR adjustment. 

Interest on the Exit RCF Loans shall be payable at the end of each 
interest period and, for interest periods greater than three months, 
every three months.  The Borrower may elect interest periods of 1, 
3 or 6 months (or, if agreed to by the Exit RCF Agent and the 
affected Lenders, a shorter period) for SOFR. 

Interest shall be calculated on the basis of the actual number of 
days elapsed in a 360-day year. 

DEFAULT INTEREST: During the continuance of an Event of Default, at the election of 
the “Required Lenders” (constituting Exit RCF Lenders holding at 
least 50.1% of the outstanding Exit RCF Loans and Exit RCF 
Commitments under the Exit RCF Facility) (or automatically upon 
a payment or insolvency Event of Default), the Exit RCF Loans 
will bear interest at an additional 2.00% per annum and any other 
Obligations (including interest and fees) will bear interest at the 
applicable non-default interest rate plus an additional 2.00% per 
annum. Default interest shall be payable in cash on demand. 

MANDATORY 
PREPAYMENTS AND 
REDUCTION OF 
COMMITMENTS: 

No voluntary prepayments/redemptions and/or mandatory 
prepayments/redemptions of loans under the Exit Term Facility 
and/or other Indebtedness junior in Lien or payment priority to the 
Exit RCF Facility until the Exit RCF Facility is paid in full in cash 
and all commitments under such facility are terminated.   

With respect to proceeds of asset sales and/or other dispositions of 
non ABL Collateral and/or proceeds of casualty events with 
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respect to such Collateral and/or proceeds of any extraordinary 
receipts (each a “Sweep Event”): 

The first $5,000,000 of net cash proceeds from any of the 
foregoing in the aggregate per fiscal year subject to a $10,000,000 
aggregate cap for the life of the loan may be retained by the Credit 
Parties and not be required to be swept after a Sweep Event or 
otherwise subject to the reinvestment requirements described 
below.  For the avoidance out the thresholds described in this 
paragraph shall be not be required to be reinvested or applied as a 
mandatory prepayment and shall be permitted to be retained by the 
Credit Parties.  

Subject to the aggregate caps above, all net cash proceeds with 
respect to any Sweep Event shall be subject to a 100% pay down 
of Exit RCF Facility and accompanying permanent commitment 
reduction of any Exit RCF Facility commitments on a first out 
basis, provided that any net cash proceeds from a Sweep Event 
shall not be required to prepay the Exit RCF Facility and 
permanently reduce Exit RCF Facility commitments, so long as, 
and only to the extent that, such net cash proceeds are reinvested 
in non ABL Collateral within 180 days of receipt of such net cash 
proceeds by the Credit Parties.    

Pending any reinvestment, any net cash proceeds from a Sweep 
Event shall be used to repay borrowings under the Exit RCF 
Facility but shall not be required to permanently reduce the 
commitments thereunder.     

Sales or dispositions of all or substantially all assets of Credit 
Parties in one transaction or a series of transactions shall be one of 
the items that is considered a Change of Control and will require 
payment in full in cash and accompanying termination of 
commitments of the Exit RCF Facility.    

OPTIONAL PREPAYMENTS: The Credit Parties may prepay in full or in part the Exit RCF Loans 
without penalty or premium, subject to customary notice periods.  

CALL PROTECTION:  None. 

CONDITIONS PRECEDENT 
TO THE CLOSING: 

The closing date (the “Exit Facility Effective Date”) under the Exit 
RCF Facility shall be subject to conditions that are consistent with 
the Documentation Principles (including those usual and 
customary for exit financings that are reasonably acceptable to the 
Credit Parties and the Exit RCF Agent).   

REPRESENTATIONS AND 
WARRANTIES: 

The Exit RCF Facility Documents will contain representations and 
warranties usual and customary for similar exit financings and 
consistent with the Documentation Principles.  
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AFFIRMATIVE 
COVENANTS AND 
NEGATIVE COVENANTS: 

The Exit RCF Facility Documents will contain affirmative 
covenants and negative covenants usual and customary for 
facilities of this type of financing and reasonably acceptable to the 
Exit RCF Lenders and the Credit Parties for similar exit financings 
and consistent with the Documentation Principles. 

FINANCIAL COVENANT: Minimum liquidity of $35,000,000, tested on a monthly basis and 
at every extension of credit beginning with the nineteenth month 
ending after the Exit Facility Effective Date. 

EVENTS OF DEFAULT: The Exit RCF Facility Documents will contain events of default 
usual and customary for similar exit financings and consistent with 
the Documentation Principles (each, an “Event of Default”); 
provided that, unless cured in accordance with the terms of the 
Exit ABL Facility, an event of default under the Exit ABL Facility 
resulting from a breach of the financial covenant under the Exit 
ABL Facility shall constitute an event of default under the Exit 
RCF Facility whether or not the lenders and agent under the Exit 
ABL Facility have accelerated or exercised their secured creditor 
remedies under the Exit ABL Facility. 
 

COUNSEL TO EXIT RCF 
LENDERS AND EXIT RCF 
AGENT: 

Cahill Gordon & Reindel LLP 
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EXHIBIT H TO RSA 
Proposed Inter im DIP Order
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEW JERSEY 

 )  
In re: ) Chapter 11 
 )  
UNITED SITE SERVICES, INC., et al.,1 )  Case No. 25-[●] (___) 
 )  
   Debtors. ) (Joint Administration Requested) 
 )  

 
INTERIM ORDER (I) AUTHORIZING THE DEBTORS TO (A) OBTAIN  

POSTPETITION FINANCING, (B) GRANT SENIOR SECURED PRIMING LIENS  
AND SUPERPRIORITY ADMINISTRATIVE EXPENSE CLAIMS AND (C) UTILIZE  

CASH COLLATERAL; (II) GRANTING ADEQUATE PROTECTION TO THE  
PREPETITION SECURED PARTIES; (III) MODIFYING THE AUTOMATIC STAY; 
(IV) SCHEDULING A FINAL HEARING; AND (V) GRANTING RELATED RELIEF 

Upon the motion (the “Motion”)2 of the debtors and debtors in possession (collectively, 

the “Debtors”) in the above-captioned chapter 11 cases (the “Chapter 11 Cases”) for entry of this 

interim order (this “Interim Order”) and a final order (the “Final Order”) pursuant to sections 105, 

361, 362, 363, 364, 503, 506 and 507 of title 11 of the United States Code (the “Bankruptcy 

Code”), Rules 2002, 4001, 6003, 6004 and 9014 of the Federal Rules of Bankruptcy Procedure 

(the “Bankruptcy Rules”) and the local bankruptcy rules for the District of New Jersey (the “Local 

Bankruptcy Rules”), seeking, among other things:  

a. authorization for PECF USS Intermediate Holding III Corporation, as the 
borrower (the “Borrower”), to obtain senior secured postpetition financing 
on a superpriority basis under a term loan facility (the “DIP Facility” and, 
together with all obligations under the DIP Facility, the “DIP Obligations”) 
and for the Debtors (other than the Borrower) (collectively, the 
“Guarantors” and, collectively with the Borrower, the “Loan Parties”) to 
guarantee unconditionally the DIP Obligations, all in accordance with the 

 
1  The last four digits of the tax identification number of United Site Services, Inc., are 3887. A complete list of the 

Debtors in these chapter 11 cases (the “Chapter 11 Cases”), with each one’s tax identification number, principal 
office address and former names and trade names, is available on the website of the Debtors’ noticing agent at 
www.veritaglobal.com/USS. The location of the principal place of business of United Site Services, Inc., and the 
Debtors’ service address for these Chapter 11 Cases is 118 Flanders Road, Suite 4000, Westborough, MA 01581. 

2  Capitalized terms not otherwise defined herein have the meanings ascribed to them in the Motion or the DIP 
Credit Agreement (as defined herein), as applicable. 
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terms and conditions set forth in this Interim Order, the Final Order and the 
DIP Documents (as defined herein), including that certain (i) Superpriority 
Secured Debtor in Possession Credit Agreement attached hereto as 
Exhibit 4 (as amended, supplemented or otherwise modified from time to 
time in accordance with its terms and the terms of this Interim Order, the 
“DIP Credit Agreement”) and, collectively with the schedules and exhibits 
attached thereto, all other Credit Documents (as defined in the DIP Credit 
Agreement), (and all agreements, documents, instruments and/or 
amendments executed and delivered in connection therewith, the “DIP 
Documents”) among the Loan Parties, the lenders party thereto (the “DIP 
Lenders”) and Wilmington Savings Fund Society, FSB, as administrative 
agent and collateral agent (in such capacities, the “DIP Agent” and, 
collectively with the DIP Lenders, the “DIP Secured Parties”), consisting of 
term loans in an aggregate principal amount of $120,000,000 available in 
two draws of which (A) a principal amount of $62,500,000 will be available 
upon satisfaction of the conditions set forth in the DIP Credit Agreement, 
including the entry of this Interim Order (the “Interim DIP Loans”), which 
Interim DIP Loans shall be provided and funded through Barclays Bank plc 
as fronting lender (the “Fronting Lender”) in accordance with the terms of 
the DIP Documents,3 and (B) an additional principal amount equal to the 
undrawn portion of the DIP Facility will be available in a single draw upon 
satisfaction of the conditions set forth in the DIP Credit Agreement, 
including the entry of the Final Order (the “Final DIP Loans” and, together 
with the Interim DIP Loans, the “DIP Loans” and the commitments in 
respect thereof, the “DIP Commitments”), which Final DIP Loans shall be 
provided and funded through the Fronting Lender in accordance with the 
terms of the DIP Documents;  

b. authorization for the Loan Parties to execute and enter into the DIP 
Documents, and any and all other documents related to the fronting or 
syndication of the DIP Loans, and to perform all such other and further acts 
as may be required in connection therewith; 

c. authorization for the Loan Parties to use the proceeds of the DIP Facility 
solely in accordance with this Interim Order, the DIP Documents and the 
Approved Budget (as defined herein) (subject to Permitted Variances (as 
defined herein)); 

d. authorization for the Debtors to use the Prepetition Collateral, including 
Cash Collateral (as such term is defined in Bankruptcy Code section 
363(a)), in accordance with the terms of this Interim Order, the Final Order, 
the Approved Budget (subject to Permitted Variances) and the DIP 
Documents, and the provision of, among other things, adequate protection 

 
3  So long as the Fronting Lender is a holder of DIP Loans, the Fronting Lender shall be included in the definition 

of DIP Lenders. 
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to certain of the Prepetition Secured Parties for any Diminution in Value (as 
defined herein) of their interests in the Estates’ interests in the Prepetition 
Collateral, including Cash Collateral; 

e. authorization for the Loan Parties to pay, on a final and irrevocable basis, 
the principal, interest, fees, expenses and other amounts payable under the 
DIP Documents as such become earned, due and payable, including, 
without limitation, the DIP Agent’s fees, undrawn commitments, closing, 
collateral monitoring, servicing and other fees, all to the extent provided in, 
and in accordance with, the DIP Documents;  

f. the granting to the DIP Agent, for the benefit of the DIP Secured Parties, of 
automatically perfected, valid, enforceable, non-avoidable and fully 
perfected liens and security interests pursuant to Bankruptcy Code sections 
364(c)(2) and 364(c)(3) and priming liens pursuant to Bankruptcy Code 
section 364(d)(1) on the DIP Collateral (as defined herein) and all proceeds 
thereof, including, subject to entry of the Final Order granting such relief, 
Avoidance Proceeds, subject and subordinate only to (i) the Carve Out in 
all respects, (ii) the Permitted Liens, if any, and (iii) in respect of the ABL 
Priority Collateral, the prepetition and postpetition liens and security 
interests in favor of the Prepetition ABL Secured Parties with respect to the 
Prepetition ABL Facility Obligations (as defined herein), in each case, on 
the terms and conditions set forth in this Interim Order (including the 
priorities set forth on Exhibit 2 hereto), the Prepetition Secured Facilities 
Documents (as defined herein) and the DIP Documents, to secure the DIP 
Obligations; 

g. the granting of allowed superpriority administrative expense claims 
pursuant to Bankruptcy Code section 364(c)(1) in each of the Chapter 11 
Cases and any Successor Cases (as defined herein) to the DIP Secured 
Parties, in respect of all the DIP Obligations, with priority over any and all 
administrative expenses of any kind or nature subject and subordinate only 
to the Carve Out on the terms and conditions set forth herein and in the DIP 
Documents; 

h. subject to the entry of the Final Order granting such relief, authorization for 
the waiver of (x) the Debtors’ and each of the Debtors’ estates’ (the 
“Estates”) ability to surcharge against the DIP Collateral or the Prepetition 
Collateral (as defined herein) pursuant to Bankruptcy Code section 506(c) 
with respect to the DIP Secured Parties or the Prepetition Secured Parties, 
as applicable, (y) the doctrine of “marshaling” and any other similar 
equitable doctrine with respect to the DIP Collateral and the Prepetition 
Collateral and (z) the applicability of any “equities of the case” exception 
under Bankruptcy Code section 552(b) with respect to the Prepetition 
Collateral;  
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i. subject to the Notice Period (as defined herein), authorization for the DIP 
Secured Parties to exercise remedies under the DIP Documents on the terms 
described herein and therein, upon the occurrence and during the 
continuation of a DIP Termination Event (as defined herein); 

j. imposition and implementation of the Carve Out (as defined herein); 

k. waiver of any applicable stay of this Interim Order (including under 
Bankruptcy Code section 362 and Bankruptcy Rule 6004) and immediate 
effectiveness of this Interim Order; and  

l. the scheduling of a final hearing (the “Final Hearing”) to consider the relief 
requested in the Motion on a final basis and entry of the Final Order, and 
approval of the form of notice with respect to the Final Hearing.  

The Court having considered the Motion, the exhibits attached thereto, the DIP Declaration 

and the First Day Declaration, the DIP Documents and the evidence submitted and argument made 

at the interim hearing (the “Interim Hearing”); and notice of the Motion and Interim Hearing 

having been provided in accordance with Bankruptcy Rules 2002, 4001(b), (c) and (d) and 9014 

and all applicable Local Bankruptcy Rules; and the Interim Hearing having been held and 

concluded; and all objections, if any, to the interim relief requested in the Motion having been 

withdrawn, resolved or overruled by the Court; and it appearing that approval of the relief 

requested in the Motion on an interim basis as set forth in this Interim Order is necessary to avoid 

immediate and irreparable harm to the Debtors and the Estates pending the Final Hearing, and 

otherwise is fair and reasonable and in the best interests of the Debtors and the Estates, and is 

essential for the continued operation of the Debtors’ business and the preservation of the value of 

the Estates; and the Court having determined that the legal and factual bases set forth in the Motion 

establish just cause for the relief granted herein; and it appearing that the Debtors’ entry into the 

DIP Documents is a sound and prudent exercise of the Debtors’ business judgment; and after due 

deliberation and consideration, and good and sufficient cause appearing therefor; 
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BASED UPON THE RECORD ESTABLISHED AT THE INTERIM HEARING, THE 

COURT HEREBY MAKES THE FOLLOWING FINDINGS OF FACT AND 

CONCLUSIONS OF LAW: 

A. Disposition. The relief requested in the Motion is granted on an interim basis in accordance 

with the terms of this Interim Order. Any objections to the Motion with respect to the entry 

of this Interim Order that have not been withdrawn, waived or settled, and all reservations 

of rights included therein, are hereby denied and overruled on the merits. This Interim 

Order shall become effective immediately upon its entry and any applicable stay (including 

under Bankruptcy Rule 6004) is waived to permit such effectiveness.  The rights of all 

parties in interest to object to the entry of the Final Order are reserved. 

B. Petition Date. On [●], 2025 (the “Petition Date”), each of the Debtors filed a voluntary 

petition for relief under chapter 11 of the Bankruptcy Code in the United States Bankruptcy 

Court for the District of New Jersey (the “Court”) commencing these Chapter 11 Cases.  

C. Debtors in Possession. The Debtors continue to manage and operate their business and 

properties as debtors in possession pursuant to Bankruptcy Code sections 1107(a) and 1108. 

No trustee or examiner has been appointed in these Chapter 11 Cases.  

D. Jurisdiction and Venue. This Court has jurisdiction over these Chapter 11 Cases, the 

Motion and the parties and property affected hereby pursuant to 28 U.S.C. §§ 157 and 1334. 

The Court’s consideration of the Motion constitutes a core proceeding pursuant to 28 U.S.C. 

§ 157(b)(2). Venue for these Chapter 11 Cases and proceedings on the Motion is proper 

pursuant to 28 U.S.C. §§ 1408 and 1409. This Court may enter a final order on the Motion 

consistent with Article III of the United States Constitution.  
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E. Committee. As of the date hereof, the United States Trustee for the District of New Jersey 

(the “U.S. Trustee”) has not yet appointed an official committee of unsecured creditors 

pursuant to Bankruptcy Code section 1102 (any such committee, the “Creditors’ 

Committee”).  

F. Notice. Upon the record presented to this Court at the Interim Hearing, and under the 

exigent circumstances set forth therein, notice of the Motion and the relief requested 

thereby and granted in this Interim Order has been provided in accordance with Bankruptcy 

Rules 4001(b) and 4001(c)(1) and Local Bankruptcy Rule 9013-5(c), which notice was 

appropriate under the circumstances and sufficient for the Motion. No other or further 

notice of the Motion or entry of this Interim Order is required. The relief granted herein is 

necessary to avoid immediate and irreparable harm to the Debtors and the Estates pending 

the Final Hearing, and it is a proper exercise of the Debtors’ business judgment to incur 

the DIP Facility to support, among other things, the orderly continuation of the operation 

of the Debtors’ business, to maintain business relationships with vendors, suppliers and 

customers, to make capital expenditures, to pay adequate protection and to satisfy other 

working capital and operational needs. 

G. Debtors’ Stipulations. Without prejudice to the rights of any party in interest (but subject 

in all respects to the limitations set forth in paragraph 26 herein), and after consultation 

with their attorneys and financial advisors, the Debtors admit, stipulate, acknowledge and 

agree that:  

(a) Prepetition ABL Facility. 

(i) Pursuant to that certain Revolving Credit Agreement, dated as of 

December 17, 2021, by and among Bank of America, N.A., as Administrative Agent and Collateral 
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Agent (each as defined in the Prepetition ABL Facility Credit Agreement (as defined below)) 

(respectively, in such capacities, the “Prepetition ABL Agent”), the issuing banks party thereto 

(the “Prepetition ABL Issuing Banks”), the lenders party thereto (the “Prepetition ABL Lenders” 

and, collectively with the Prepetition ABL Agent and the Prepetition ABL Issuing Banks, the 

“Prepetition ABL Secured Parties”), PECF USS Intermediate Holding II Corporation, as holdings 

(in such capacity, “Prepetition ABL Holdings”), PECF USS Intermediate Holding III Corporation, 

as intermediate holdings (in such capacity, “Prepetition ABL Intermediate Holdings”), USS 

Ultimate Holdings, Inc., as the lead borrower and certain of the other Debtors as borrowers 

thereunder (in such capacity, the “Prepetition ABL Borrowers”) and certain other Debtors as 

guarantors thereunder (in such capacity and together with Prepetition ABL Holdings and 

Prepetition ABL Intermediate Holdings, the “Prepetition ABL Guarantors” and, collectively with 

the Prepetition ABL Borrowers, the “Prepetition ABL Obligors”) (as amended by that certain 

Amendment No. 1, dated as of May 25, 2023, as amended by that certain Amendment No. 2, dated 

as of July 12, 2023, as amended by that certain Amendment No. 3, dated as of August 22, 2024, 

and as further amended, restated, supplemented or otherwise modified from time to time, 

the “Prepetition ABL Facility Credit Agreement” and, together with the Prepetition ABL/Fixed 

Asset Intercreditor Agreement (as defined herein), and the security agreements, pledge agreements 

and other security documents executed by any of the Prepetition ABL Obligors in favor of the 

Prepetition ABL Secured Parties, the other Credit Documents (as defined in the Prepetition ABL 

Facility Credit Agreement), the “Prepetition ABL Facility Documents”), the Prepetition ABL 

Lenders provided the Prepetition ABL Obligors with an asset based revolving credit facility in the 

aggregate principal amount of $220,000,000 in respect of the Revolving Commitments (as defined 

in the Prepetition ABL Facility Credit Agreement) thereunder, which includes sublimits for Letters 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 307 of 405



8 
 

of Credit (as defined in the Prepetition ABL Facility Credit Agreement) in an aggregate amount 

not to exceed $75,000,000 and Swingline Loans (as defined in the Prepetition ABL Facility Credit 

Agreement) in an aggregate amount not to exceed $20,000,000 (collectively, the “Prepetition ABL 

Facility” and, the loans thereunder, the “Prepetition ABL Revolving Loans”). Each of the 

Prepetition ABL Facility Documents is valid, binding and enforceable in accordance with its terms. 

(ii) As of the Petition Date, the Prepetition ABL Obligors were justly 

and lawfully indebted and liable to the Prepetition ABL Secured Parties, without defense, 

challenge, objection, claim, counterclaim or offset of any kind, in the aggregate principal amount 

of not less than $153,207,900 in respect of Prepetition ABL Revolving Loans made and 

approximately $4,092,100 in respect of issued and undrawn letters of credit, pursuant to and in 

accordance with the terms of the Prepetition ABL Facility Documents, plus accrued and unpaid 

interest, fees, expenses (including attorneys’, accountants’, appraisers’ and financial advisors’ fees, 

to the extent chargeable or reimbursable under the Prepetition ABL Facility Documents), charges, 

indemnities and other Obligations (as defined in the Prepetition ABL Facility Credit Agreement) 

incurred in connection therewith (whether arising before, on or after the Petition Date), all of which 

constitute the “Prepetition ABL Facility Obligations,” and have been guaranteed on a joint and 

several basis by the Prepetition ABL Guarantors.  

(iii) The Prepetition ABL Facility Obligations constitute legal, valid and 

binding, and non-avoidable obligations of the Prepetition ABL Obligors, enforceable in 

accordance with the terms of the Prepetition ABL Facility Documents; and no portion of the 

Prepetition ABL Facility Obligations, or any payments made to the Prepetition ABL Secured 

Parties or applied to or paid on account of the Prepetition ABL Facility Obligations prior to the 

Petition Date is subject to any contest, attack, rejection, recovery, recoupment, reduction, defense, 
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counterclaim, offset, subordination (whether equitable, contractual or otherwise), 

recharacterization, avoidance or other claim (including any claims or avoidance actions under 

Chapter 5 of the Bankruptcy Code), cause of action or other challenge of any nature under the 

Bankruptcy Code or applicable non-bankruptcy law. 

(iv) The liens and security interests granted to the Prepetition ABL 

Agent, on behalf of and for the benefit of the Prepetition ABL Secured Parties with respect to the 

Prepetition ABL Facility Obligations (the “Prepetition ABL Liens”) pursuant to and in connection 

with the Prepetition ABL Facility Documents are (i) valid, binding, properly perfected, 

enforceable first-priority liens and security interests (subject to any liens permitted under the 

Prepetition ABL Facility Documents) in and continuing on the ABL Priority Collateral4 and (ii) 

valid, binding, properly perfected, non-avoidable, enforceable liens and security interests in and 

continuing on the Fixed Asset Priority Collateral5 (the ABL Priority Collateral and the Fixed Asset 

Priority Collateral, collectively, the “Prepetition Collateral”), in each case subject to the relative 

priorities described in the Prepetition Secured Facilities Documents as set forth on Exhibit 1, and 

(iii) not subject to avoidance, recharacterization, subordination (whether equitable, contractual or 

otherwise), recovery, attack, disgorgement, rejection, reduction, disallowance, impairment, offset, 

counterclaim, defense or claim under the Bankruptcy Code or applicable non-bankruptcy law. 

 
4  “ABL Priority Collateral” shall mean the “ABL Collateral” (as defined in the Prepetition ABL/Fixed Asset 

Intercreditor Agreement), and all other assets or property of the Loan Parties of the type that constitute ABL 
Collateral (subject to any qualifications or exceptions as set forth in the Prepetition ABL/Fixed Asset Intercreditor 
Agreement), whether or not a lien thereon in favor of the ABL Secured Parties has been perfected. 

5  “Fixed Asset Priority Collateral” shall mean the “Fixed Asset Collateral” (as defined in the Prepetition ABL/Fixed 
Asset Intercreditor Agreement), and all other assets or property of the Loan Parties of the type that constitute 
Fixed Asset Collateral (subject to any qualifications or exceptions as set forth in the Prepetition ABL/Fixed Asset 
Intercreditor Agreement), whether or not a lien thereon in favor of the Prepetition Secured Parties has been 
perfected. 
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(b) Prepetition 2024 First Lien Facilities. 

(i) Pursuant to that certain Credit Agreement, dated as of August 22, 

2024, by and among Vortex Opco, LLC, as the borrower (the “Prepetition First-Out/Second-Out 

Borrower”), PECF USS Intermediate Holding II Corporation, PECF USS Intermediate Holding 

III Corporation, Vortex Holdco, LLC (collectively with the Prepetition First-Out/Second-Out 

Borrower and the Group Guarantors (as defined therein), the “Prepetition First-Out/Second-Out 

Obligors”), Bank of America, N.A., as administrative agent and collateral agent (in such capacities, 

the “Prepetition First-Out/Second-Out Agent”), and the lenders party thereto (the “Prepetition 

First-Out/Second-Out Lenders” and, together with the Prepetition First-Out/Second-Out Agent, 

the “Prepetition First-Out/Second-Out Secured Parties”) (as amended by that certain First 

Incremental Amendment to the Credit Agreement, dated as of September 3, 2024, as amended by 

that certain Second Incremental Amendment to the Credit Agreement, dated as of September 10, 

2024, as amended by that certain Third Incremental Amendment to the Credit Agreement, dated 

as of September 27, 2024, as amended by that certain Amendment No. 4 to the Credit Agreement, 

dated as of December 18, 2024, as amended, restated, supplemented or otherwise modified from 

time to time, the “Prepetition First-Out/Second-Out Credit Agreement” and, collectively with the 

Prepetition ABL/Fixed Asset Intercreditor Agreement, the Prepetition First Lien Intercreditor 

Agreement, the Prepetition Intercreditor and Subordination Agreement, and section 11.12 of the 

Prepetition First-Out/Second-Out Credit Agreement and the security agreements, pledge 

agreements and other security documents executed by any of the Prepetition First-Out/Second-Out 

Obligors in favor of the Prepetition First-Out/Second-Out Secured Parties and the other Credit 

Documents (as defined in the Prepetition First-Out/Second-Out Credit Agreement, the “Prepetition 

First-Out/Second-Out Documents”), the Prepetition First-Out/Second-Out Lenders provided the 
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Prepetition First-Out/Second-Out Borrower with a first-lien credit facility in the aggregate 

principal amount of $2,331,399,180, comprising (x) revolving loans in an aggregate principal 

amount of $100,000,000 (the “First-Out Revolving Loans”), (y) (A) first-out new-money term 

loans in the aggregate principal amount of $315,789,474 (the “First-Out New Money Term Loans”) 

and (B) first-out purchased term loans in the aggregate principal amount of $120,378,692 (the 

“First-Out Purchased Term Loans” and, together with the First-Out New Money Term Loans, the 

“First-Out Term Loans”), and (z) second-out term loans in the aggregate principal amount of 

$1,795,231,014 (the “Second-Out Term Loans” and, collectively with the First-Out Revolving 

Loans and the First-Out Term Loans, the “Prepetition First-Out/Second-Out Loans”). Each of the 

Prepetition First-Out/Second-Out Documents is valid, binding and enforceable in accordance with 

its terms. 

(ii) As of the Petition Date, the Prepetition First‑Out/Second‑Out 

Obligors were justly and lawfully indebted and liable to the Prepetition First‑Out/Second‑Out 

Secured Parties, without defense, challenge, objection, claim, counterclaim or offset of any kind, 

in respect of, and in each case including all accrued and unpaid interest thereon and fees, expenses 

(including any attorneys’, accountants’, appraisers’ and financial advisors’ fees, in each case, that 

are chargeable or reimbursable under the Prepetition First-Out/Second-Out Documents), charges, 

indemnities, premiums and other Obligations (as defined in the Prepetition First-Out/Second-Out 

Credit Agreement) incurred in connection therewith (whether arising before, on or after the 

Petition Date), as provided in the Prepetition First-Out/Second-Out Documents: (x) the First-Out 

Revolving Loans in the aggregate principal amount of no less than $100,000,000 (the “First-Out 

Revolving Loans Obligations”); (y) the First-Out Term Loans in the aggregate principal amount 

of no less than $436,168,166 (the “First-Out Term Loans Obligations”); and (z) the Second-Out 
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Term Loans in the aggregate principal amount of no less than $1,773,313,684 (the “Second-Out 

Obligations” and, collectively with the First-Out Revolving Loans Obligations and the First-Out 

Term Loans Obligations, the “Prepetition First‑Out/Second‑Out Obligations”). 

(iii) The Prepetition First-Out/Second-Out Obligations constitute legal, 

valid and binding, and non-avoidable obligations of the Prepetition First-Out/Second-Out Obligors, 

enforceable in accordance with the terms of the Prepetition First-Out/Second-Out Documents; and 

no portion of the Prepetition First-Out/Second-Out Obligations, or any payments made to the 

Prepetition First-Out/Second-Out Secured Parties or applied to or paid on account of the 

Prepetition First-Out/Second-Out Obligations prior to the Petition Date is subject to any contest, 

attack, rejection, recovery, recoupment, reduction, defense, counterclaim, offset, subordination 

(whether equitable, contractual or otherwise), recharacterization, avoidance or other claim 

(including any claims or avoidance actions under Chapter 5 of the Bankruptcy Code), cause of 

action or other challenge of any nature under the Bankruptcy Code or applicable non-bankruptcy 

law. 

(iv) The liens and security interests granted to and for the benefit of the 

Prepetition First‑Out/Second‑Out Secured Parties (the “Prepetition First‑Out/Second‑Out Liens”) 

pursuant to and in connection with the Prepetition First-Out/Second-Out Documents are (i) valid, 

binding, properly perfected, non-avoidable and enforceable liens and security interests and 

continuing on the Prepetition Collateral, subject to the relative priorities described in the 

Prepetition Secured Facilities Documents as set forth on Exhibit 1 and (ii) not subject to avoidance, 

recharacterization, subordination (whether equitable, contractual or otherwise), recovery, attack, 

disgorgement, rejection, reduction, disallowance, impairment, offset, counterclaim, defense or 

claim under the Bankruptcy Code or applicable non-bankruptcy law. 
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(v) Pursuant to that certain Indenture for the Floating Rate Senior 

Secured Notes due 2030 (the “Prepetition First‑Out Notes”), dated as of September 3, 2024, among 

Vortex Opco, LLC, as the issuer (the “Prepetition First‑Out Notes Issuer”), the Guarantors (as 

defined therein) party thereto (collectively with the Prepetition First‑Out Notes Issuer, the 

“Prepetition First‑Out Notes Obligors”) and Wilmington Trust, National Association, as trustee 

and collateral agent (in such capacities, the “Prepetition First‑Out Notes Agent”), for the benefit 

of the holders of the Prepetition First‑Out Notes (the “Prepetition First‑Out Noteholders” and, 

together with the Prepetition First‑Out Notes Agent, the “Prepetition First‑Out Notes Secured 

Parties”) (as amended, restated, supplemented or otherwise modified from time to time, the 

“Prepetition First‑Out Notes Indenture” and, collectively with the Prepetition ABL/Fixed Asset 

Intercreditor Agreement, the Prepetition First Lien Intercreditor Agreement, the Prepetition 

Intercreditor and Subordination Agreement, and section 11.12 of the Prepetition First-Out/Second-

Out Credit Agreement and the security agreements, pledge agreements and other security 

documents executed by any of the Prepetition First‑Out Notes Obligors in favor of the Prepetition 

First‑Out Notes Secured Parties and the other Note Documents (as defined in the Prepetition 

First‑Out Notes Indenture), the “Prepetition First‑Out Notes Documents”), the Prepetition 

First‑Out Notes Issuer issued the Prepetition First‑Out Notes in the aggregate principal amount of 

$10,421,708. 

(vi) As of the Petition Date, the Prepetition First‑Out Notes Obligors 

were justly and lawfully indebted and liable to the Prepetition First‑Out Notes Secured Parties, 

without defense, challenge, objection, claim, counterclaim or offset of any kind, in respect of the 

Prepetition First‑Out Notes in the aggregate principal amount of no less than $10,421,708, plus 

accrued and unpaid interest thereon and fees, expenses (including any attorneys’, accountants’, 
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appraisers’ and financial advisors’ fees, in each case, that are chargeable or reimbursable under 

the Prepetition First‑Out Notes Documents), charges, indemnities, premiums and other 

Obligations (as defined in the Prepetition First‑Out Notes Indenture) incurred in connection 

therewith (whether arising before, on or after the Petition Date), as provided in the Prepetition 

First‑Out Notes Documents (collectively, the “Prepetition First‑Out Notes Obligations”). 

(vii) The liens and security interests granted to and for the benefit of 

Prepetition First‑Out Notes Secured Parties (the “Prepetition First‑Out Notes Liens”) pursuant to 

and in connection with the Prepetition First‑Out Notes Documents are (i) valid, binding, properly 

perfected, non-avoidable and enforceable liens and security interests in and continuing on the 

Prepetition Collateral, subject to the relative priorities described in the Prepetition Secured 

Facilities Documents as set forth on Exhibit 1 and (ii) not subject to avoidance, recharacterization, 

subordination (whether equitable, contractual or otherwise), recovery, attack, disgorgement, 

rejection, reduction, disallowance, impairment, offset, counterclaim, defense or claim under the 

Bankruptcy Code or applicable non‑bankruptcy law. 

(viii) Pursuant to that certain Indenture for the 8.000% Senior Secured 

Notes due 2030 (the “Prepetition Third‑Out Notes” and, collectively with the Prepetition First-

Out/Second-Out Loans and the Prepetition First-Out Notes, the “Prepetition 2024 First Lien 

Facilities”), dated as of August 22, 2024, among Vortex Opco, LLC, as the issuer (the “Prepetition 

Third‑Out Notes Issuer”), the Guarantors (as defined therein) party thereto (collectively with the 

Prepetition Third‑Out Notes Issuer, the “Prepetition Third‑Out Notes Obligors”) and Wilmington 

Trust, National Association, as trustee and collateral agent (in such capacities, the “Prepetition 

Third‑Out Notes Agent”), for the benefit of the holders of the Prepetition Third‑Out Notes (the 

“Prepetition Third‑Out Noteholders” and, together with the Prepetition Third‑Out Notes Agent, 
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the “Prepetition Third‑Out Notes Secured Parties”) (as amended, restated, supplemented or 

otherwise modified from time to time, the “Prepetition Third‑Out Notes Indenture” and, 

collectively with the Prepetition ABL/Fixed Asset Intercreditor Agreement, the Prepetition First 

Lien Intercreditor Agreement, and the Prepetition Intercreditor and Subordination Agreement and 

the security agreements, pledge agreements and other security documents executed by any of the 

Prepetition Third‑Out Notes Obligors in favor of the Prepetition Third‑Out Notes Secured Parties 

and the other Note Documents (as defined in the Prepetition Third‑Out Notes Indenture), the 

“Prepetition Third‑Out Notes Documents”), the Prepetition Third‑Out Notes Issuer issued the 

Prepetition Third‑Out Notes in the aggregate principal amount of $193,828,459. 

(ix) As of the Petition Date, the Prepetition Third‑Out Notes Obligors 

were justly and lawfully indebted and liable to the Prepetition Third‑Out Notes Secured Parties, 

without defense, challenge, objection, claim, counterclaim or offset of any kind, in respect of the 

Prepetition Third‑Out Notes in the aggregate principal amount of no less than $193,828,459, plus 

accrued and unpaid interest thereon and fees, expenses (including any attorneys’, accountants’, 

appraisers’ and financial advisors’ fees, in each case, that are chargeable or reimbursable under 

the Prepetition Third‑Out Notes Documents), charges, indemnities, premiums and other 

Obligations (as defined in the Prepetition Third‑Out Notes Indenture) incurred in connection 

therewith (whether arising before, on or after the Petition Date), as provided in the Prepetition 

Third‑Out Notes Documents (collectively, the “Prepetition Third‑Out Notes Obligations”). 

(x) The liens and security interests granted to and for the benefit of the 

Prepetition Third‑Out Notes Secured Parties (the “Prepetition Third‑Out Notes Liens” and, 

collectively with the Prepetition First-Out/Second-Out Liens and the Prepetition First-Out Notes 

Liens, the “Prepetition 2024 First Lien Facilities Liens”) pursuant to and in connection with the 
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Prepetition Third‑Out Notes Documents are (i) valid, binding, properly perfected, non-avoidable 

and enforceable liens and security interests in and continuing on the Prepetition Collateral, subject 

to the relative priorities described in the Prepetition Secured Facilities Documents as set forth on 

Exhibit 1 and (ii) not subject to avoidance, recharacterization, subordination (whether equitable, 

contractual or otherwise), recovery, attack, disgorgement, rejection, reduction, disallowance, 

impairment, offset, counterclaim, defense or claim under the Bankruptcy Code or applicable non-

bankruptcy law. 

(c) Prepetition Amended Term Loan Facility. 

(i) Pursuant to that certain Credit Agreement, dated as of December 17, 

2021, by and among PECF USS Intermediate Holding III Corporation, as the borrower 

(the “Prepetition Amended Term Loan Borrower”), PECF USS Intermediate Holding II 

Corporation (PECF USS Intermediate Holding II Corporation, collectively with the Prepetition 

Amended Term Loan Borrower and Subsidiary Guarantors (as defined therein), the “Prepetition 

Amended Term Loan Obligors”), UMB Bank, N.A., as administrative agent and collateral agent, 

as successor agent to Wilmington Savings Fund Society, FSB (in such capacities, the “Prepetition 

Amended Term Loan Agent”), and the lenders from time to time party thereto (the “Prepetition 

Amended Term Loan Lenders” and, together with the Prepetition Amended Term Loan Agent, the 

“Prepetition Amended Term Loan Secured Parties”) (as amended by that certain Amendment No. 

1, dated as of June 23, 2023, that certain Amendment No. 2, dated as of June 28, 2023 and that 

certain Amendment No. 3, dated as of August 22, 2024, as amended, restated, supplemented or 

otherwise modified from time to time, the “Prepetition Amended Term Loan Credit Agreement” 

and, collectively with the Prepetition ABL/Fixed Asset Intercreditor Agreement (as defined herein) 

and the Prepetition First Lien Intercreditor Agreement (as defined herein) and the security 
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agreements, pledge agreements and other security documents executed by any of the Prepetition 

Amended Term Loan Obligors in favor of the Prepetition Amended Term Loan Secured Parties 

and the other Credit Documents (as defined in the Prepetition Amended Term Loan Credit 

Agreement), the “Prepetition Amended Term Loan Credit Facility Documents”), the Prepetition 

Amended Term Loan Lenders provided the Prepetition Amended Term Loan Borrower with a 

term loan facility in the aggregate principal amount of $2,000,000,000.00 (the “Prepetition 

Amended Term Loan Facility” and, the loans thereunder, the “Prepetition Amended Term Loans”). 

Each of the Prepetition Amended Term Loan Credit Facility Documents is valid, binding and 

enforceable in accordance with its terms. 

(ii) As of the Petition Date, the Prepetition Amended Term Loan 

Obligors were justly and lawfully indebted and liable to the Prepetition Amended Term Loan 

Secured Parties, without defense, challenge, objection, claim, counterclaim or offset of any kind, 

in respect of the Prepetition Amended Term Loans in the aggregate principal amount of no less 

than $46,225,666, plus accrued and unpaid interest thereon and fees, expenses (including any 

attorneys’, accountants’, appraisers’ and financial advisors’ fees, in each case, that are chargeable 

or reimbursable under the Prepetition Amended Term Loan Credit Facility Documents), charges, 

indemnities, premiums and other Obligations (as defined in the Prepetition Amended Term Loan 

Credit Agreement) incurred in connection therewith (whether arising before, on or after the 

Petition Date), as provided in the Prepetition Amended Term Loan Credit Facility Documents 

(collectively, the “Prepetition Amended Term Loan Obligations”). 

(iii) The liens and security interests granted to and for the benefit of the 

Prepetition Amended Term Loan Secured Parties (the “Prepetition Amended Term Loan Liens”) 

pursuant to and in connection with the Prepetition Amended Term Loan Credit Facility Documents 
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are (i) valid, binding, properly perfected, non-avoidable and enforceable liens and security interests 

in and continuing on the Prepetition Collateral, subject to the relative priorities described in the 

Prepetition Secured Facilities Documents as set forth on Exhibit 1 and (ii) not subject to avoidance, 

recharacterization, subordination (whether equitable, contractual or otherwise), recovery, attack, 

disgorgement, rejection, reduction, disallowance, impairment, offset, counterclaim, defense or 

claim under the Bankruptcy Code or applicable non-bankruptcy law. 

(d) Prepetition Intercompany Loan. 

(i) Pursuant to that certain Credit Agreement, dated as of August 22, 

2024, by and among PECF USS Intermediate Holding III Corporation, as the borrower 

(the “Prepetition Intercompany Borrower”), PECF USS Intermediate Holding II Corporation, as 

holdings (collectively with the Prepetition Intercompany Borrower and the Group Guarantors (as 

defined therein), the “Prepetition Intercompany Obligors”), Wilmington Savings Fund Society, 

FSB, as administrative agent and collateral agent (in such capacities, the “Prepetition 

Intercompany Credit Agreement Agent” and, collectively with the Prepetition ABL Agent, the 

Prepetition First-Out/Second-Out Agent, the Prepetition First-Out Notes Agent, the Prepetition 

Third-Out Notes Agent and the Prepetition Amended Term Loan Agent, the “Prepetition Secured 

Agents”), and the lenders party thereto (the “Prepetition Intercompany Credit Agreement Lenders” 

and, together with the Prepetition Intercompany Credit Agreement Agent, the “Prepetition 

Intercompany Secured Parties” and, collectively with the Prepetition ABL Secured Parties, the 

Prepetition First‑Out/Second‑Out Secured Parties, the Prepetition First-Out Notes Secured Parties, 

the Prepetition Third-Out Notes Secured Parties and the Prepetition Amended Term Loan Secured 

Parties, the “Prepetition Secured Parties”) (as amended, restated, supplemented or otherwise 

modified from time to time, the “Prepetition Intercompany Credit Agreement” and, collectively 
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with the Prepetition ABL/Fixed Asset Intercreditor Agreement and the Prepetition First Lien 

Intercreditor Agreement and the security agreements, pledge agreements and other security 

documents executed by any of the Prepetition Intercompany Obligors in favor of the Prepetition 

Intercompany Secured Parties and the other Credit Documents (as defined in the Prepetition 

Intercompany Credit Agreement), the “Prepetition Intercompany Credit Agreement Documents” 

and, together with the Prepetition ABL Facility Documents, the Prepetition First-Out/Second-Out 

Documents, the Prepetition First-Out Notes Documents, the Prepetition Third-Out Notes 

Documents and the Prepetition Amended Term Loan Credit Facility Documents, the “Prepetition 

Secured Facilities Documents”), the Prepetition Intercompany Credit Agreement Lenders 

provided the Prepetition Intercompany Borrower with a term loan facility in the aggregate 

principal amount of $2,435,649,347 (the “Prepetition Intercompany Facility” and, the loans 

thereunder, the “Prepetition Intercompany Credit Agreement Loans”). Each of the Prepetition 

Intercompany Credit Agreement Documents is valid, binding and enforceable in accordance with 

its terms. 

(ii) As of the Petition Date, the Prepetition Intercompany Obligors were 

justly and lawfully indebted and liable to the Prepetition Intercompany Secured Parties in, without 

defense, challenge, objection, claim, counterclaim or offset of any kind, in respect of the 

Prepetition Intercompany Credit Agreement Loans in the aggregate principal amount of no less 

than $2,513,723,017, plus accrued and unpaid interest thereon and fees, expenses (including any 

attorneys’, accountants’, appraisers’ and financial advisors’ fees, in each case, that are chargeable 

or reimbursable under the Prepetition Intercompany Credit Agreement Documents), charges, 

indemnities, premiums and other Obligations (as defined in the Prepetition Intercompany Credit 

Agreement) incurred in connection therewith (whether arising before, on or after the Petition Date), 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 319 of 405



20 
 

as provided in the Prepetition Intercompany Credit Agreement Documents (collectively, 

the “Prepetition Intercompany Credit Agreement Obligations” and, collectively with the 

Prepetition ABL Facility Obligations, the Prepetition First-Out/Second-Out Obligations, the 

Prepetition First-Out Notes Obligations, the Prepetition Third-Out Notes Obligations and the 

Prepetition Amended Term Loan Obligations, the “Prepetition Secured Obligations”). 

(iii) The Prepetition Intercompany Credit Agreement Obligations 

constitute legal, valid and binding, and non-avoidable obligations of the Prepetition Intercompany 

Obligors, enforceable in accordance with the terms of the Prepetition Intercompany Credit 

Agreement Documents; and no portion of the Prepetition Intercompany Credit Agreement 

Obligations, or any payments made to the Prepetition Intercompany Secured Parties or applied to 

or paid on account of the Prepetition Intercompany Credit Agreement Obligations prior to the 

Petition Date is subject to any contest, attack, rejection, recovery, recoupment, reduction, defense, 

counterclaim, offset, subordination (whether equitable, contractual or otherwise), 

recharacterization, avoidance or other claim (including any claims or avoidance actions under 

Chapter 5 of the Bankruptcy Code), cause of action or other challenge of any nature under the 

Bankruptcy Code or applicable non-bankruptcy law. 

(iv) The liens and security interests granted to and for the benefit of the 

Prepetition Intercompany Secured Parties (the “Prepetition Intercompany Liens” and, collectively 

with the Prepetition ABL Liens, the Prepetition 2024 First Lien Facilities Liens and the Prepetition 

Amended Term Loan Liens, the “Prepetition Liens”) pursuant to and in connection with the 

Prepetition Intercompany Credit Agreement Documents are (i) valid, binding, properly perfected, 

non-avoidable and enforceable liens and security interests in and continuing on the Prepetition 

Collateral, subject to the relative priorities described in the Prepetition Secured Facilities 
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Documents as set forth on Exhibit 1 and (ii) not subject to avoidance, recharacterization, 

subordination (whether equitable, contractual or otherwise), recovery, attack, disgorgement, 

rejection, reduction, disallowance, impairment, offset, counterclaim, defense or claim under the 

Bankruptcy Code or applicable non‑bankruptcy law. 

(e) Validity, Perfection and Priority of Prepetition Liens and Prepetition 

Obligations. As of the Petition Date, (i) the Prepetition Liens on the Prepetition Collateral were 

and continue to be valid, binding, enforceable, non-avoidable and properly perfected, and were 

granted to, or for the benefit of, the applicable Prepetition Secured Parties for fair consideration 

and reasonably equivalent value; (ii) subject to the relative priorities described in the Prepetition 

Secured Facilities Documents as set forth on Exhibit 1, the Prepetition Liens were senior in 

priority over any and all other liens on the Prepetition Collateral, other than any lien on the assets 

of the Debtors senior by operation of law or otherwise permitted to be senior by the Prepetition 

Secured Facilities Documents and solely to the extent such liens were valid, enforceable, non-

avoidable and perfected liens in existence on the Petition Date, including valid liens in existence 

on the Petition Date that are perfected after the Petition Date as permitted by Bankruptcy Code 

section 546(b) (such liens, the “Permitted Liens”); 6  (iii) the Prepetition Secured Obligations 

constitute legal, valid, binding and non-avoidable obligations of the applicable Debtors 

enforceable in accordance with the terms of the applicable Prepetition Secured Facilities 

Documents; (iv) no offsets, recoupments, challenges, objections, reductions, defenses, claims or 

counterclaims of any kind or nature to any of the Prepetition Secured Obligations exist, and no 

portion of the Prepetition Liens or Prepetition Secured Obligations is subject to any contest, attack, 

 
6  For the avoidance of doubt, the Prepetition Amended Term Loan Liens are, pursuant to recital G(e)(iii) and the 

Prepetition Intercreditor Agreements, subject to the relative priorities set forth on Exhibit 1, and are not 
“Permitted Liens,” subject in all cases to the rights and limitations set forth in Paragraph 26. 
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challenge or defense, including avoidance, disallowance, disgorgement, recharacterization or, 

subordination (whether equitable, contractual or otherwise) or other claim (including any claims 

or avoidance actions under Chapter 5 of the Bankruptcy Code) pursuant to the Bankruptcy Code 

or applicable non-bankruptcy law; (v) the Debtors and the Estates have no claims, objections, 

challenges, causes of action and/or choses in action, including avoidance claims under chapter 5 

of the Bankruptcy Code or applicable state law equivalents or actions for recovery or disgorgement, 

against any of the Prepetition Secured Parties or any of their respective affiliates, agents, 

representatives, attorneys, advisors, professionals, officers, directors and employees arising out of, 

based upon or related to the Prepetition Secured Facilities Documents; and (vi) the Debtors waive, 

discharge and release any right to challenge any of the Prepetition Secured Obligations, the priority 

of the Debtors’ obligations thereunder and the validity, extent and priority of the Prepetition Liens 

securing the Prepetition Secured Obligations. 

(f) Prepetition Intercreditor Agreements. Pursuant to Bankruptcy Code section 

510, any applicable intercreditor or subordination provisions contained in any of, or entered into 

as permitted by and in accordance with, the Prepetition Secured Facilities Documents, including 

(i) that certain Amended and Restated ABL Intercreditor Agreement, dated as of August 22, 2024, 

by and among the Prepetition ABL Agent, the Prepetition First-Out/Second-Out Agent, the 

Prepetition Amended Term Loan Agent, the Prepetition Intercompany Credit Agreement Agent 

and the Prepetition Third-Out Notes Agent (the “Prepetition ABL/Fixed Asset Intercreditor 

Agreement”), (ii) that certain Amended and Restated First Lien Intercreditor Agreement, dated as 

of August 22, 2024, by and among the Prepetition Amended Term Loan Agent, the Prepetition 

First-Out/Second-Out Agent, the Prepetition Intercompany Credit Agreement Agent and the 

Prepetition Third-Out Notes Agent (the “Prepetition First Lien Intercreditor Agreement”), (iii) that 
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certain Intercreditor and Subordination Agreement, dated as of August 22, 2024, between the 

Prepetition First-Out/Second-Out Agent, any Additional Priority-Out Debt Agent (as defined 

therein) (if any), the Prepetition Third-Out Notes Agent, Vortex Opco, LLC, and the other Grantors 

(as defined therein) party thereto (the “Prepetition Intercreditor and Subordination Agreement”), 

and (iv) section 11.12 of the Prepetition First-Out/Second-Out Credit Agreement (the 

“Intercreditor Provisions” and, collectively with the Prepetition ABL/Fixed Asset Intercreditor 

Agreement, the Prepetition First Lien Intercreditor Agreement, and the Prepetition Intercreditor 

and Subordination Agreement, each as amended, supplemented or otherwise modified prior to the 

date hereof, the “Prepetition Intercreditor Agreements”) shall (x) remain in full force and effect 

and (y) not be deemed to be amended, altered or modified by the terms of this Interim Order or the 

DIP Documents, in each case, unless expressly set forth herein or therein. 

(g) Cash Collateral. All cash, securities, deposit accounts, and other cash 

equivalents in which the Estates have an interest as of the Petition Date, including all cash proceeds 

of the Prepetition Collateral (including cash on deposit in any account with any depository 

institution (collectively, the “Depository Institutions”), securities or other property, whether 

subject to control agreements or otherwise, in each case that constitutes Prepetition Collateral) and 

all cash securities or other property (and the proceeds therefrom) and other amounts on deposit or 

maintained by such parties at the Depository Institutions, in each case, that were subject to rights 

of setoff or valid, perfected, enforceable and non‑avoidable liens under the applicable Prepetition 

Secured Facilities Documents and applicable law for the benefit of the applicable Prepetition 
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Secured Parties, respectively, is “cash collateral” of the Prepetition Secured Parties within the 

meaning of Bankruptcy Code section 363(a) (“Cash Collateral”). 

I. Findings Regarding the DIP Facility and Cash Collateral. 

(a) Good and sufficient cause has been shown for the entry of this Interim Order 

and for authorizing the Debtors to obtain financing pursuant to the DIP Facility and to use Cash 

Collateral and to authorize the provision of adequate protection as a proper exercise of the Debtors’ 

business judgment and to avoid immediate and irreparable loss or damage to the Debtors and the 

Estates. 

(b) The Court finds that (i) it is a proper exercise of the Debtors’ business 

judgment to incur the DIP Obligations in order to, among other things, (a) support the orderly 

continuation of the operation of their business, (b) maintain business relationships with vendors, 

suppliers, customers and other parties, (c) make capital expenditures, investments and pay ongoing 

costs of operations in accordance with the Approved Budget, (d) make adequate protection 

payments and (e) pay the costs of administration of the Chapter 11 Cases and satisfy other working 

capital and general corporate purposes of the Debtors; and (ii) the interim relief requested in the 

Motion is necessary to avoid the immediate and irreparable harm that would ensue should the 

Debtors not obtain the DIP Facility. The Debtors will not have sufficient sources of working capital 

and financing to operate their business or maintain their assets in the ordinary course of business 

prior to the Final Hearing without the Interim DIP Loans and authorized use of Cash Collateral. 

(c) As set forth in the DIP Declaration and the First Day Declaration, the 

Debtors are unable to obtain financing or other financial accommodations on more favorable terms 

from sources other than the DIP Lenders under the DIP Documents and are unable to obtain 

adequate unsecured credit allowable under Bankruptcy Code section 503(b)(1) as an 
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administrative expense. The Debtors are also unable to obtain unsecured or secured credit 

allowable under Bankruptcy Code sections 364(c)(1), 364(c)(2) and 364(c)(3) without granting to 

the DIP Secured Parties, in each case subject to the Carve Out and the Permitted Liens, the DIP 

Liens and the DIP Superpriority Claims and incurring the Adequate Protection Obligations, in each 

case, under the terms and conditions set forth in this Interim Order and in the DIP Documents.  

(d) Based on the Motion, the DIP Declaration and the First Day Declaration, 

and the record presented to the Court at the Interim Hearing, the terms of the DIP Facility and the 

terms on which the Debtors may continue to use Prepetition Collateral (including Cash Collateral) 

pursuant to this Interim Order and the DIP Documents are fair and reasonable under the 

circumstances, reflect the Debtors’ exercise of prudent business judgment and provide the Debtors 

reasonably equivalent value and fair consideration. 

(e) The Prepetition Secured Parties have consented or are deemed to have 

consented to the Debtors’ use of Cash Collateral and the other Prepetition Collateral (solely in 

accordance with the terms of this Interim Order, the Approved Budget and the DIP Documents), 

and the Loan Parties’ entry into the DIP Documents in accordance with and subject to the terms 

and conditions set forth in this Interim Order, the Approved Budget and the DIP Documents.  

(f) The DIP Facility and the use of the Prepetition Collateral (including Cash 

Collateral) have been negotiated in good faith and at arm’s-length among the Debtors, the DIP 

Agent, the DIP Lenders, and the Prepetition Secured Parties, and all of the Loan Parties’ 

obligations and indebtedness arising under, in respect of or in connection with the DIP Facility 

and the DIP Documents, including: (i) all DIP Loans made to and guarantees issued by the Debtors 

pursuant to the DIP Documents and (ii) any DIP Obligations shall be deemed to have been 

extended by the DIP Agent and the DIP Lenders in good faith, as that term is used in Bankruptcy 
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Code section 364(e) and in express reliance upon the protections offered by Bankruptcy Code 

section 364(e), and the DIP Agent and the DIP Lenders (and their respective successors and 

assigns) shall be entitled to the full protection of Bankruptcy Code section 364(e) in the event that 

this Interim Order or any provision hereof is reversed or modified on appeal.  

(g) The Prepetition Secured Parties have acted in good faith regarding the DIP 

Facility and the Debtors’ use of the Prepetition Collateral (including Cash Collateral) to fund the 

administration of the Estates and continued operation of their business (including the incurrence 

and payment of the Adequate Protection Obligations and the granting of Adequate Protection 

Liens), in accordance with the terms hereof, and the Prepetition Secured Parties (and the successors 

and assigns thereof) shall be entitled to the full protection of Bankruptcy Code section 363(m) in 

the event that this Interim Order or any provision hereof is vacated, reversed or modified on appeal 

or otherwise.  

(h) Subject to the Carve Out, the Prepetition Secured Parties are entitled to the 

adequate protection as and to the extent set forth herein pursuant to Bankruptcy Code sections 105, 

361, 362, 363 and 364. Based on the Motion, the DIP Declaration and on the record presented to 

the Court, the terms of the proposed adequate protection arrangements for the use of the Prepetition 

Collateral and Diminution in Value, if any, are fair and reasonable, and reflect the Debtors’ prudent 

exercise of business judgment and constitute reasonably equivalent value and fair consideration 

for the use of the Prepetition Collateral; provided that nothing in this Interim Order or the other 

DIP Documents shall (w) be construed as the affirmative consent by any of the Prepetition Secured 

Parties for the use of Cash Collateral, other than on the terms set forth in this Interim Order and in 

the context of the DIP Facility authorized by this Interim Order, (x) be construed as a consent by 

any party to the terms of any other financing or any other lien encumbering the Prepetition 
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Collateral (whether senior, junior or pari passu), (y) prejudice, limit or otherwise impair the rights 

of any of the Prepetition Secured Parties, subject to any applicable provisions of the Prepetition 

Intercreditor Agreements, to seek new, different or additional adequate protection or assert the 

interests of any of the Prepetition Secured Parties or (z) in the event of any such request for new, 

different or additional relief per clause (y) of this subparagraph, all parties’ rights (including the 

Debtors’) to oppose such relief are fully reserved.  

(i) Holders constituting required lenders under the applicable Prepetition 

Secured Facilities Documents have consented to, or are deemed to consent to, conditioned upon 

the entry of this Interim Order, the Debtors’ incurrence of the DIP Obligations and proposed use 

of the Prepetition Collateral (including Cash Collateral) on the terms and conditions set forth in 

this Interim Order, including the terms of the adequate protection provided for in this Interim Order. 

(j) Good cause has been shown for entry of this Interim Order, and entry of this 

Interim Order is in the best interests of the Estates and the Debtors’ creditors as its implementation 

will, among other things, allow for the continued operation of the Debtors’ existing business and 

enhance the Debtors’ prospects for a successful restructuring. Absent granting the relief sought by 

this Interim Order, the Estates will be immediately and irreparably harmed. 

Based upon the foregoing findings and conclusions, the Motion and the record before the 

Court with respect to the Motion, and good and sufficient cause appearing therefor,  

IT IS HEREBY ORDERED THAT:  
 

1. DIP Financing Approved. The Motion is granted on an interim basis as set forth 

herein. The DIP Facility is approved on an interim basis. The use of Cash Collateral on an interim 

basis is authorized, subject to the terms of this Interim Order. 
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2. Objections Overruled. Any objections, reservations of rights or other statements 

with respect to entry of this Interim Order, and the relief requested in the Motion, to the extent not 

withdrawn or resolved, are overruled on the merits. This Interim Order shall become effective 

immediately upon its entry.  The rights of all parties in interest to object to the entry of the Final 

Order are reserved. 

3. Authorization of the DIP Facility and the DIP Documents. 

(a) The Loan Parties are hereby authorized to execute, enter into and perform 

all obligations under the DIP Documents. The Borrower is hereby authorized pursuant to this 

Interim Order to forthwith borrow the Interim DIP Loans pursuant to the DIP Documents, and the 

Guarantors are hereby authorized to guarantee payment in respect of the Borrower’s obligations 

with respect to such borrowings as described herein, subject to the conditions and limitations set 

forth in this Interim Order or under the DIP Documents, which shall be used for all purposes as 

outlined herein and under the DIP Documents and in accordance with the Approved Budget 

(subject to the Permitted Variances), including, as applicable, to provide working capital for the 

Debtors and to pay interest, fees and expenses and provide adequate protection and make other 

payments in accordance with this Interim Order and the other DIP Documents. 

(b) The DIP Documents and this Interim Order shall constitute and evidence 

the validity and binding effect of the DIP Obligations, which shall be enforceable against the 

Debtors, the Estates and any successors thereto, including any trustee appointed in the Chapter 11 

Cases, or in any case under chapter 7 of the Bankruptcy Code upon the conversion of any of the 

Chapter 11 Cases, or in any other proceedings superseding or related to any of the foregoing 

(collectively, the “Successor Cases”). Upon entry of this Interim Order, the DIP Obligations will 

include all loans and any other indebtedness or obligations, contingent or absolute, which may 
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now or from time to time be owing by any of the Debtors to the DIP Agent or any of the other DIP 

Secured Parties, in each case, under, or secured by, the DIP Documents or this Interim Order, 

including all principal, accrued interest, costs, fees, expenses and other amounts owing under the 

DIP Documents. The DIP Obligations shall be due and payable, without notice or demand, on the 

Maturity Date (as defined in the DIP Credit Agreement). Except as expressly set forth in this 

Interim Order, including paragraph 26 and the Carve Out, no obligation, payment, transfer or grant 

of collateral security hereunder or under the DIP Documents (including any DIP Obligation or DIP 

Liens, and including in connection with any adequate protection provided to the Prepetition 

Secured Parties hereunder) shall be stayed, restrained, voidable, avoidable or recoverable under 

the Bankruptcy Code or under any applicable law (including under Bankruptcy Code sections 

502(d), 544, 545, 547, 548, 549 and 550, or under any applicable Uniform Voidable Transactions 

Act, Uniform Fraudulent Transfer Act, Uniform Fraudulent Conveyance Act or any similar non-

bankruptcy law), or subject to any avoidance, reduction, setoff, recoupment, offset, 

recharacterization, subordination (whether equitable, contractual or otherwise, other than the 

Carve Out), counterclaim, cross-claim, defense or any other challenge under the Bankruptcy Code 

or any applicable law or regulation by any person or entity. 

(c) The Debtors are expressly and immediately authorized and empowered to 

execute and deliver the DIP Documents, and to incur and to perform the DIP Obligations in 

accordance with, and subject to, the terms of this Interim Order, the Approved Budget and the DIP 

Documents, and to deliver all instruments, certificates, agreements and documents that may be 

required or necessary for the performance by the Debtors under the DIP Facility and the creation 

and perfection of the DIP Liens described in and provided for by this Interim Order and the DIP 

Documents. The Debtors are hereby authorized to pay, in accordance with this Interim Order, the 
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principal, interest, fees, payments, expenses and other amounts described in the DIP Documents 

as such amounts become due and payable and without need to obtain further Court approval, 

whether or not such fees arose before or after the Petition Date, and whether or not the transactions 

contemplated hereby are consummated, all to the extent provided in this Interim Order or the DIP 

Documents. Upon execution and delivery, the DIP Documents shall represent valid and binding 

obligations of the Debtors, enforceable against each of the Debtors and the Estates in accordance 

with their terms.  

(d) In furtherance of the foregoing and without further approval of this Court, 

each Loan Party is authorized to perform all acts, to make, execute and deliver all instruments and 

documents (including the execution or recordation of security agreements, mortgages and 

financing statements), and to pay all fees required under the DIP Documents or that may otherwise 

be reasonably necessary for or in connection with the Loan Parties’ performance of their 

obligations under the DIP Documents, including, as applicable: 

(i) the execution and delivery of, and performance under, each of the 

DIP Documents; 

(ii) the execution and delivery of, and performance under, one or more 

amendments, waivers, consents or other modifications to and under the DIP Documents, in each 

case, in such form as the requisite parties under the applicable DIP Documents may agree, it being 

understood that no further approval of the Court shall be required for authorizations, amendments, 

waivers, consents or other modifications to and under the DIP Documents that are either non-

material or not adverse to the Debtors and any fees and other expenses (including any attorneys’, 

accountants’, field examiners’, appraisers’ and financial advisors’ fees), amounts, charges, costs, 

indemnities and other obligations paid in accordance and connection therewith. In the case of 
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material amendments, waivers, consents or other modifications to the DIP Documents, the Debtors 

shall first request approval from the Court for such material amendment, waiver, consent or other 

modification, which request may be on an expedited basis. For the avoidance of doubt, the 

extension of a Milestone (as defined in the DIP Documents) or the delivery of an updated 

Approved Budget shall not constitute a material amendment, modification, waiver or supplement 

to the DIP Documents; 

(iii) subject to the Carve Out, the non-refundable payment to the DIP 

Agent or the DIP Lenders, as the case may be, of all fees (which fees shall be approved upon entry 

of this Interim Order and, upon payment thereof, in accordance with the terms of the DIP 

Documents and this Interim Order, shall not be subject to any contest, attack, rejection, recoupment, 

reduction, defense, counterclaim, offset, subordination, recharacterization, avoidance or other 

claim, cause of action or other challenge of any nature under the Bankruptcy Code, under 

applicable non-bankruptcy law or otherwise), and any amounts due (or that may become due) in 

respect of the reimbursement and indemnification obligations, in each case referred to in the DIP 

Documents (and in any separate letter agreements between any or all Debtors, on the one hand, 

and the DIP Agent and/or DIP Lenders, on the other, in connection with the DIP Facility) and the 

costs and expenses as may be due from time to time, including fees and expenses of the following 

professionals retained by the DIP Agent and the DIP Lenders: (A) a single legal counsel to the DIP 

Agent; (B) Akin Gump Strauss Hauer & Feld LLP, legal counsel to an ad hoc group of DIP 

Lenders and Prepetition Secured Parties (the “Ad Hoc Group”); (C) a single local counsel to the 

Ad Hoc Group; (D) Centerview Partners LLC, as financial advisor to the Ad Hoc Group; (E) 

Kirkland & Ellis LLP, as counsel solely to Ad Hoc Group member Clearlake Capital Group; and 

(F) Katten Muchin Rosenman LLP, as legal counsel to the Fronting Lender, in each case in 
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accordance with applicable engagement letters, fee letters or similar agreements without the need 

to file retention motions or fee applications or to provide notice to any party; and  

(iv) the performance of all other acts required under or in connection 

with the DIP Documents. 

(e) Upon execution and delivery thereof, the DIP Documents shall constitute 

valid, binding and unavoidable obligations of the Loan Parties, enforceable against each Loan 

Party thereto in accordance with the terms of the DIP Documents and this Interim Order. No 

obligation, payment, transfer or grant of security under the DIP Documents or this Interim Order 

to the DIP Agent and/or the DIP Lenders shall be stayed, restrained, voidable or recoverable under 

the Bankruptcy Code or under any applicable law (including under Bankruptcy Code 

sections 502(d), 548 or 549), or subject to any defense, reduction, setoff, recoupment, claim or 

counterclaim. 

4. DIP Superpriority Claims.  

(a) Subject to the Carve Out, pursuant to Bankruptcy Code section 364(c)(1), 

all of the DIP Obligations shall constitute allowed superpriority administrative expense claims 

against the Loan Parties in each of the Chapter 11 Cases (without the need to file any proof of 

claim) with priority over any and all other claims against the Loan Parties, now existing or 

hereafter arising, of any kind whatsoever, including all administrative expenses of the kind 

specified in Bankruptcy Code sections 503(b) and 507(b) and any and all administrative expenses 

or other claims arising under Bankruptcy Code sections 105, 326, 328, 330, 331, 365, 503(b), 

506(c), 507(a), 507(b), 726, 1113 or 1114 (including the Adequate Protection Obligations), 

whether or not such expenses or claims may become secured by a judgment lien or other non-

consensual lien, levy or attachment (the “DIP Superpriority Claims”) and shall, for purposes of 
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Bankruptcy Code section 1129(a)(9)(A), be considered administrative expenses allowed under 

Bankruptcy Code section 503(b); provided, however, the DIP Superpriority Claims shall not be 

payable from the ABL Priority Collateral until the Prepetition ABL Facility Obligations (including 

any administrative expense claims granted in favor of the Prepetition ABL Secured Parties) are 

paid in full in cash.7 

(b) The DIP Superpriority Claims shall be entitled to the full protection of 

Bankruptcy Code section 364(e) in the event that this Interim Order or any provision hereof is 

reversed or modified on appeal. 

5. DIP Liens. As security for the DIP Obligations, subject and subordinate in all 

respects to the Carve Out, effective and automatically perfected upon the entry of this Interim 

Order (as applicable) and without the necessity of the execution, recordation or filing by the Loan 

Parties, the DIP Agent or any DIP Lender of mortgages, security agreements, control agreements, 

pledge agreements, financing statements or other similar documents, or the possession or control 

by the DIP Agent of, or over, any DIP Collateral, the following security interests and liens are 

hereby granted to the DIP Agent for its benefit and the benefit of the DIP Lenders, subject only to 

the Carve Out and the Permitted Liens (all such liens and security interests granted to the DIP 

Agent, for its benefit and for the benefit of the DIP Lenders, pursuant to this Interim Order and the 

DIP Documents, the “DIP Liens”):  

(a) First Lien on Unencumbered Property. Pursuant to Bankruptcy Code 

section 364(c)(2), and subject and subordinate in all respects to the Carve Out, valid, binding, 

continuing, enforceable, fully perfected first priority senior security interests in and liens upon all 

 
7  All references herein to “payment in full” of the Prepetition ABL Facility Obligations (or words of similar import) 

mean payment in full in cash of all Prepetition ABL Facility Obligations other than contingent indemnification 
obligations for which no claim has been asserted. 
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DIP Collateral, to the extent such DIP Collateral is not subject to valid, perfected and non-

avoidable liens as of the Petition Date or valid and non-avoidable liens in favor of third parties that 

were in existence immediately prior to the Petition Date that are perfected as permitted by 

Bankruptcy Code section 546(b) (“Unencumbered Property”), as set forth on Exhibit 2 attached 

hereto, and for the avoidance of doubt, the ABL Priority Collateral shall not be considered to be 

included among the Unencumbered Property;  

(b) Liens Junior to Certain Other Liens. Pursuant to Bankruptcy Code section 

364(c)(3), and subject and subordinate in all respects to the Carve Out, valid, binding, continuing, 

enforceable, fully perfected junior security interests in and liens on the DIP Collateral, to the extent 

such DIP Collateral is subject to the Permitted Liens, and, with respect to ABL Priority Collateral, 

subject to the Permitted Liens, ABL Adequate Protection Liens, and Prepetition ABL Liens, in 

each case, as set forth on Exhibit 2 attached hereto (for the avoidance of doubt, Permitted Liens 

shall include (i) first‑priority liens in favor of any letter of credit issuer on segregated cash 

collateral accounts (and proceeds) securing permitted letter of credit obligations, limited to the 

cash actually posted, and (ii) with respect to the Fixed Asset Priority Collateral, any other liens 

expressly permitted to be senior to the DIP Liens pursuant to the DIP Credit Agreement); and 

(c) Priming Liens. Pursuant to Bankruptcy Code section 364(d)(1), and subject 

and subordinate in all respects to the Carve Out, valid, binding, continuing, enforceable, fully 

perfected priming senior security interests in and liens upon the Prepetition Collateral, which 

security interests and liens shall prime the Prepetition Liens to the extent and in accordance with 

the priorities shown on Exhibit 2 attached hereto.  
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6. Relative Priority of DIP Liens.  

(a) The DIP Liens securing the DIP Obligations are continuing valid, 

automatically perfected, non-avoidable, senior in priority and superior to any security, mortgage, 

collateral interest, lien or claim to any of the DIP Collateral, subject to and in accordance with the 

relative priorities shown on Exhibit 2 attached hereto.8 

(b) In the event of an enforcement of remedies in respect of the DIP Facility 

and the application of the DIP Collateral, such DIP Collateral shall be applied as specified on 

Exhibit 2 attached hereto.  

7. DIP Collateral. For purposes of this Interim Order, “DIP Collateral” means (i) the 

Debtors’ interest in all assets and properties, whether tangible, intangible, real, personal or mixed, 

but excluding Excluded Property,9 whether now owned by or owing to, or hereafter acquired by, 

or arising in favor of, the Debtors (including under any trade names, styles or derivations thereof), 

and whether owned or consigned by or to, or leased from or to, the Debtors, and regardless of 

where located, in each case to the extent such assets and properties constitute Prepetition Collateral; 

and (ii) property of the Debtors (other than Excluded Property), whether existing on the Petition 

 
8  For the avoidance of doubt, nothing in this Interim Order shall limit the rights of the DIP Secured Parties to the 

extent Permitted Liens are not permitted under the DIP Documents. 

9  “Excluded Property” means (i) property that cannot be subject to liens pursuant to applicable law, rule, regulation 
or contract (including any requirement to obtain the consent of any governmental authority or third party, unless 
such consent has been obtained), in each case, other than to the extent such restriction is ineffective under the 
applicable uniform commercial code or other applicable law; provided, that any such contractual restriction exists 
on the Closing Date or at the time of entry of such contract and is not established in contemplation of this exception, 
(ii) any “intent to use” applications for trademark or service mark registrations filed pursuant to Section 1(b) of 
the Lanham Act, 15 U.S.C. § 1051, unless and until an “Amendment to Allege Use” or a “Statement of Use” 
under Sections 1(c) and 1(d) of said Act has been filed in, and accepted by, the PTO, at which time such trademark 
shall automatically become part of the DIP Collateral, (iii) the Carve Out Reserves and the segregated account 
holding such amounts (except as to any reversionary interest of the Debtors related thereto) and (iv) any deposit 
account or securities account which is used as an escrow account or as a fiduciary or trust account or is otherwise 
held exclusively for the benefit of an unaffiliated third party (including with respect to any deposits or cash 
collateral otherwise permitted pursuant to the DIP Credit Agreement) (except as to any reversionary interest of 
the Debtors related thereto). For the avoidance of doubt, Excluded Property does not include the Prepetition 
Collateral. 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 335 of 405



36 
 

Date or thereafter acquired, that, on or as of the Petition Date is not subject to valid, perfected and 

non-avoidable liens (or perfected after the Petition Date to the extent permitted by Bankruptcy 

Code section 546(b)) (subject only to the Carve Out), including an equity pledge of all direct 

subsidiaries organized in the U.S. to the extent not constituting Excluded Property and all 

unencumbered assets of the Debtors, all prepetition property and postpetition property of the 

Estates, and the proceeds, products, rents and profits thereof, whether arising from Bankruptcy 

Code section 552(b) or otherwise, including unencumbered cash (and any investment of such cash) 

of the Debtors (whether maintained with the DIP Agent or otherwise) all equipment, all goods, all 

accounts, cash, payment intangibles, bank accounts and other deposit or securities accounts of the 

Debtors (including any accounts opened prior to, on or after the Petition Date), insurance policies 

and proceeds thereof, equity interests, instruments, intercompany claims, accounts receivable, 

other rights to payment, all general intangibles, all contracts and contract rights, securities, 

investment property, letters of credit and letter of credit rights, chattel paper, all interest rate 

hedging agreements, all owned real estate, real property leaseholds, fixtures, patents, copyrights, 

trademarks, trade names, rights under license agreements and other intellectual property, all 

commercial tort claims, and all claims and causes of action, and any and all proceeds, products, 

rents and profits of the foregoing, excluding Avoidance Actions (as defined herein) but including, 

subject to and effective upon entry of a Final Order granting such relief, Avoidance Proceeds.  

8. Notwithstanding anything to the contrary herein, to the extent a DIP Lien cannot 

attach to the DIP Collateral pursuant to applicable law or contract, the DIP Liens granted pursuant 

to this Interim Order shall attach to the Debtors’ economic rights in such DIP Collateral, including 

any and all proceeds of such DIP Collateral. 
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9. Excluded Assets. Notwithstanding anything to the contrary in this Interim Order or 

the DIP Documents, the DIP Collateral shall not include (a) the Excluded Property, (b) any claims 

and causes of action under Bankruptcy Code sections 502(d), 544, 545, 547, 548, 549 and 550, or 

under any applicable Uniform Voidable Transactions Act, Uniform Fraudulent Transfer Act, 

Uniform Fraudulent Conveyance Act or any similar non-bankruptcy law (collectively, the 

“Avoidance Actions”) and (c) prior to entry of the Final Order granting such relief, the proceeds 

of Avoidance Actions (it being understood that subject only to and effective upon entry of the 

Final Order, the DIP Collateral shall include any proceeds or property recovered, unencumbered 

or otherwise from successful Avoidance Actions, whether by judgment, settlement or otherwise 

(“Avoidance Proceeds”)) (the assets from (a)-(c), the “Excluded Assets”). 

10. Carve Out.  

(a) “Carve Out” means the sum of: (i) all unpaid fees required to be paid to the Clerk 

of the Court or statutory fees payable to the U.S. Trustee under 28 U.S.C. § 1930, with interest at 

the statutory rate pursuant to 31 U.S.C. § 3717 (without regard to the notice set forth in clause (iii) 

below); (ii) all reasonable fees and expenses up to $75,000 incurred by a trustee under Bankruptcy 

Code section 726(b) (without regard to the notice set forth in clauses (iii) and (b) below); (iii) to 

the extent allowed at any time (whether by interim order, final order, procedural order or otherwise) 

other than fees or expenses incurred in the preparation for or in pursuit of any Prohibited Actions 

(as defined below), (A) all unpaid fees and expenses (collectively, the “Debtor Professional Fees”) 

incurred by persons or firms retained by the Debtors pursuant to Bankruptcy Code sections 327, 

328 or 363 (collectively, the “Debtor Professionals”) and (B) all unpaid fees and expenses 

(collectively, the “Committee Professional Fees” and, together with the Debtor Professional Fees, 

the “Professional Fees”) incurred by persons or firms retained by the Creditors’ Committee (if any) 
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(such professionals to the Creditors’ Committee, the “Committee Professionals” and, together with 

the Debtor Professionals, the “Retained Professionals”) pursuant to Bankruptcy Code sections 327, 

328 or 1103, as applicable, at any time before or on the first business day following delivery by 

the DIP Agent of a Carve Out Trigger Notice (as defined below), in each case, without regard to 

whether such fees and expenses were invoiced after the Carve Out Trigger Date and whether 

allowed by the Court prior to or after delivery of the Carve Out Trigger Notice (the “Pre-Carve 

Out Trigger Notice Fees,” and the sum of such amounts, the “Pre-Carve Out Trigger Notice Cap”); 

and (iv) after the first business day following delivery by the DIP Agent of the Carve Out Trigger 

Notice, to the extent allowed at any time, and, solely with respect to the Professional Fees incurred 

by the Committee Professionals, subject to the Approved Budget then in effect, all unpaid fees, 

disbursements, costs and expenses incurred by Retained Professionals in an aggregate amount not 

to exceed $6,000,000 (the cap set forth in this clause (iv), the “Post-Carve Out Trigger Notice Cap” 

and, together with the Pre-Carve Out Trigger Notice Cap, the “Carve Out Amount”) incurred after 

the first business day following delivery of a Carve Out Trigger Notice. Any payment or 

reimbursement made to any Retained Professional on or after the delivery of the Carve Out Trigger 

Notice shall permanently reduce the Carve Out Amount on a dollar-for-dollar basis. 

(b) Carve Out Trigger Notice. For purposes of the foregoing, a “Carve Out Trigger 

Notice” means a written notice delivered by email by the DIP Agent (acting at the direction of the 

Required DIP Lenders) to: (i) the Debtors’ lead restructuring counsel, (ii) the U.S. Trustee, (iii) 

counsel to the Creditors’ Committee appointed in the Chapter 11 Cases (if any), (iv) the Prepetition 

Secured Agents and (v) the Ad Hoc Group (collectively, the “Carve Out Notice Parties”), which 

notice may be delivered following the occurrence and during the continuation of a DIP 

Termination Event (as defined below) and acceleration of the DIP Obligations or termination of 
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the Debtors’ right to use Cash Collateral, as applicable, expressly stating that the Post-Carve Out 

Trigger Notice Cap has been invoked. 

(c) Carve Out Reserves. 

(i) On or before Friday of each week, the Debtors shall utilize all cash on hand as of 

such date and, to the extent insufficient, available cash thereafter held by any Debtors to fund a 

reserve in an amount equal to the aggregate amount of the Retained Professionals’ Professional 

Fees projected for such week in the Approved Budget then in effect. The Debtors shall deposit and 

hold such amounts in a segregated account in a manner reasonably acceptable to the DIP Agent, 

which shall constitute the corpus of a trust governed by New York law, for the benefit of the 

Retained Professionals entitled to receive payment thereunder to pay such Professional Fees (the 

“Pre-Carve Out Trigger Notice Reserve”) prior to any and all other claims, and all payments of 

Professional Fees, to the extent allowed at any time, incurred prior to the Carve Out Trigger Date 

shall be paid first from such Pre-Carve Out Trigger Notice Reserve. To fund the Pre-Carve Out 

Trigger Notice Reserve, the Debtors shall first use cash that is not ABL Priority Collateral and, to 

the extent such cash is insufficient, the Debtors shall use any other cash on hand. 

(ii) On the date on which a Carve Out Trigger Notice is delivered (the “Carve Out 

Trigger Date”), the Carve Out Trigger Notice shall constitute a demand to the Debtors to utilize 

all cash on hand as of such date to fund, to the extent not already funded, the Pre-Carve Out Trigger 

Notice Reserve in an amount equal to the then unpaid amounts of (i) the Professional Fees of the 

Retained Professionals and (ii) the obligations accrued as of the Carve Out Trigger Date with 

respect to clauses (i) and (ii) of the definition of Carve Out set forth in paragraph 10(a). On the 

Carve Out Trigger Date, after funding the Pre-Carve Out Trigger Notice Reserve, the Debtors shall 

utilize all remaining cash on hand as of such date to fund a reserve in an amount equal to the Post-
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Carve Out Trigger Notice Cap and deposit and hold such amounts in a segregated account in a 

manner reasonably acceptable to the DIP Agent, which shall constitute the corpus of a trust 

governed by New York law, for the benefit of the Retained Professionals entitled to receive 

payment thereunder, to pay, to the extent allowed at any time, such Retained Professionals’ 

Professional Fees (the “Post-Carve Out Trigger Notice Reserve” and, together with the Pre-Carve 

Out Trigger Notice Reserve, the “Carve Out Reserves”) prior to the use of such reserve to pay any 

other claims. To fund the Post-Carve Out Trigger Notice Reserve, the Debtors shall first use cash 

that is not ABL Priority Collateral and, to the extent such cash is insufficient, the Debtors shall use 

any other cash on hand.  

(d) Notwithstanding anything to the contrary in the DIP Documents (including the 

failure to satisfy or receive a waiver of any of the conditions precedent to any DIP Loans set forth 

in the DIP Credit Agreement or other DIP Documents) or this Interim Order, following delivery 

of the Carve-Out Trigger Notice, the DIP Lenders (including, if fronting is required, the Fronting 

Lender) shall promptly fund any additional draw request necessary to fund the Post-Carve Out 

Trigger Notice Reserve solely to the extent the Debtors are unable to fund the Post-Carve Out 

Trigger Notice Reserve using all remaining cash on hand as set forth in paragraph 10(c)(ii) above; 

provided, that the DIP Lenders shall not be required to fund any amounts that, in the aggregate, 

exceed the amount of the DIP Loans to be funded by the DIP Lenders under the DIP Facility; 

provided, further, that under no circumstances shall the DIP Lenders be required to fund more than 

$6,000,000 pursuant to this paragraph 10(d). 

(e) The Debtors shall use funds held in the Pre-Carve Out Trigger Notice Reserve 

exclusively to pay the obligations set forth in clauses (i) through (iii) of the definition of Carve 

Out set forth in paragraph 10(a) (the “Pre-Carve Out Amounts”) (but not, for the avoidance of 
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doubt, the Post-Carve Out Amounts (as defined below)) until paid in full, and then, to the extent 

the Pre-Carve Out Trigger Notice Reserve has not been reduced to zero, subject to the terms of 

this Interim Order, to pay any other amounts (if owing) benefitting from the Carve Out and then 

to the DIP Secured Parties, in accordance with the terms of this Interim Order and the DIP 

Documents, unless the DIP Obligations (other than contingent indemnification obligations as to 

which no claim has been asserted) have been paid in full, in which case any such excess shall be 

paid to the Prepetition Secured Parties in accordance with the Prepetition Secured Facilities 

Documents, this Interim Order and the Final Order. All funds in the Post-Carve Out Trigger Notice 

Reserve shall be used first to pay the obligations set forth in clause (iv) of the definition of Carve 

Out set forth above (the “Post-Carve Out Amounts”) up to the Post-Carve Out Trigger Notice Cap, 

and then, to the extent the Post-Carve Out Trigger Notice Reserve has not been reduced to zero, 

subject to the terms of this Interim Order, to pay the DIP Secured Parties, in accordance with the 

terms of this Interim Order and the DIP Documents, unless the DIP Obligations (other than 

contingent indemnification obligations as to which no claim has been asserted) have been paid in 

full, in which case any such excess shall be paid to the Prepetition Secured Parties in accordance 

with the Prepetition Secured Facilities Documents, this Interim Order and the Final Order. 

Notwithstanding anything to the contrary in the DIP Documents or this Interim Order, if either of 

the Carve Out Reserves is not funded in full in the amounts set forth in paragraph 10(c)(ii), then, 

any excess funds in either of the Carve Out Reserves following the payment of the Pre-Carve Out 

Amounts or Post-Carve Out Amounts, as applicable, shall be used to fund the other Carve Out 

Reserve, up to the applicable amount set forth in paragraph 10(c)(ii), prior to making any payments 

to the DIP Secured Parties or the Prepetition Secured Parties, as applicable. Notwithstanding 

anything to the contrary in the DIP Documents or this Interim Order, following delivery of a Carve 
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Out Trigger Notice, neither the DIP Secured Parties (in accordance with the terms of the DIP 

Documents and this Interim Order) nor the Prepetition Secured Parties (in accordance with the 

terms of this Interim Order and the Prepetition Secured Facilities Documents) shall sweep or 

foreclose on cash (including cash received as a result of the sale or other disposition of any assets) 

of the Debtors until the Carve Out Reserves have been fully funded, but shall have a valid and 

perfected security interest in any residual interest in the Carve Out Reserves, with any excess paid 

to the DIP Agent, in accordance with the terms of the DIP Documents and this Interim Order, 

unless the DIP Obligations (other than contingent indemnification obligations as to which no claim 

has been asserted) have been paid in full, in which case any such excess shall be paid to the 

Prepetition Secured Parties in accordance with the Prepetition Secured Facilities Documents. 

Further, notwithstanding anything to the contrary in this Interim Order, (x) disbursements by the 

Debtors from the Carve Out Reserves shall not increase or reduce the DIP Obligations or constitute 

additional loans under the DIP Facility and (y) the failure of the Carve Out Reserves to satisfy in 

full the Professional Fees of Retained Professionals shall not affect the priority of the Carve Out 

in respect of DIP Collateral or any recoveries therefrom. 

(f) Limitation on Responsibility of Secured Parties. None of the DIP Secured Parties 

or the Prepetition Secured Parties shall be responsible for the payment or reimbursement of any 

fees or expenses of any Retained Professional incurred in connection with these Chapter 11 Cases 

or any Successor Cases (as defined below). Nothing in this Interim Order or otherwise shall be 

construed to obligate any of the DIP Secured Parties or Prepetition Secured Parties to pay 

compensation to, or to reimburse the expenses of, any Retained Professional or to guarantee that 

the Debtors have sufficient funds to pay such compensation or reimbursement. Nothing herein 

shall be construed as consent to the allowance of any professional fees or expenses of any of the 
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Debtors, the Creditors’ Committee (if any), any other official or unofficial committee in these 

Chapter 11 Cases or any Successor Cases, or of any other person or entity, or shall affect the right 

of any party to object to the allowance and payment of any such fees and expenses. 

(g) Payment of Allowed Professional Fees on or After the Carve Out Trigger Date. 

Following the delivery of the Carve Out Trigger Notice, all Professional Fees to the extent granted 

or allowed shall be paid from the applicable Carve Out Reserve, and no Retained Professional 

shall seek payment of any allowed Professional Fees from any other source until the applicable 

Carve Out Reserve has been exhausted. Any payment or reimbursement made on or after the 

occurrence of the Carve Out Trigger Date in respect of any allowed Professional Fees shall 

permanently reduce the Carve Out on a dollar-for-dollar basis. Any funding of the Carve Out shall 

be added to, and made a part of, the DIP Obligations secured by the DIP Collateral and shall 

otherwise be entitled to the protections granted under this Interim DIP Order, the DIP Documents, 

the Bankruptcy Code and applicable law. 

11. Protection of DIP Lenders’ Rights. 

(a) Until the DIP Obligations have been paid in full and the termination of all 

remaining DIP Commitments under the DIP Facility, the Prepetition Secured Parties shall: (i) have 

no right to and shall take no action to foreclose upon, or recover in connection with, the liens 

granted thereto pursuant to the Prepetition Secured Facilities Documents or this Interim Order, or 

otherwise seek to exercise or enforce any rights or remedies against the DIP Collateral (subject to 

the rights of the Prepetition ABL Agent to take those actions that the Prepetition ABL Agent is 

expressly permitted to take hereunder), including in connection with the Adequate Protection Liens 

except to the extent authorized herein or by an order of this Court; (ii) be deemed to have consented 

to any transfer, disposition or sale of, or release of liens on, any DIP Collateral, to the extent such 
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transfer, disposition, sale or release is authorized under the DIP Documents and this Interim Order; 

provided that, with respect to any ABL Priority Collateral, each Prepetition Secured Party other 

than the Prepetition ABL Secured Parties is hereby deemed to have consented, in accordance with 

this Interim Order and the Prepetition Intercreditor Agreements, to any such transfer, disposition, 

sale or release of liens thereon that is authorized by the DIP Documents, this Interim Order and 

the Prepetition ABL Credit Facility Documents; and (iii) deliver or cause to be delivered, at the 

Loan Parties’ cost and expense and at the reasonable request of the DIP Agent, any termination 

statements, releases and/or assignments in favor of the DIP Agent or the DIP Lenders or other 

documents necessary to effectuate and/or evidence the release, termination and/or assignment of 

liens on any portion of the DIP Collateral subject to any such transfer, disposition, sale or release; 

provided that nothing herein shall affect the rights and priorities set forth herein including those 

set forth on Exhibit 2 hereto or any party’s rights to seek relief from the Court upon the occurrence 

and during the continuation of a DIP Termination Event. 

(b) Other than with respect to the Prepetition ABL Secured Parties’ rights to 

the ABL Priority Collateral, to the extent the Prepetition Secured Agents or any other Prepetition 

Secured Parties have possession of any Prepetition Collateral or DIP Collateral or have control 

with respect to any Prepetition Collateral or DIP Collateral, then such Prepetition Secured Party 

shall be deemed, subject to the applicable rights and priorities set forth herein, including those set 

forth on Exhibit 2 hereto, without incurring any liability or duty to any party, to maintain such 

possession or exercise such control as gratuitous bailee and/or gratuitous agent for perfection for 

the benefit of the DIP Agent and the DIP Lenders and shall, at the Loan Parties’ cost and expense, 

comply with the reasonable instructions of the DIP Agent with respect to the exercise of such 

control, and the DIP Agent agrees that such Prepetition Secured Parties shall be deemed, without 
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incurring any liability or duty to any party, to maintain possession or control of any Prepetition 

Collateral or DIP Collateral in its possession or control as gratuitous bailee and/or sub-collateral 

gratuitous agent for perfection for the benefit of the DIP Agent and the DIP Lenders with respect 

to bank accounts. Notwithstanding the foregoing, with respect to the ABL Priority Collateral 

(including, for the avoidance of doubt, Cash Collateral that constitutes ABL Priority Collateral), 

any DIP Secured Party or Prepetition Secured Party that has possession of, control over or is noted 

as a secured party on any certificate of title for such ABL Priority Collateral shall be deemed to 

hold such ABL Priority Collateral (or such notation or control) solely as a gratuitous bailee or 

gratuitous agent for perfection for the benefit of the Prepetition ABL Secured Parties and shall 

comply with the instructions of the Prepetition ABL Agent with respect thereto, and each other 

Prepetition Secured Party (other than the Prepetition ABL Secured Parties) is deemed to have 

consented to such control by the Prepetition ABL Agent in accordance with this Interim Order and 

the Prepetition Intercreditor Agreements.  

(c) Any ABL Priority Collateral or any proceeds of ABL Priority Collateral or 

any other payment with respect thereto that is received by any person or entity, including, without 

limitation, a DIP Secured Party or Prepetition Secured Party, whether in connection with the 

exercise of any right or remedy (including setoff) relating to the ABL Priority Collateral or 

otherwise received by a DIP Secured Party or Prepetition Secured Party, shall be segregated and 

such person or entity shall be deemed to have received, and shall hold, any such ABL Priority 

Collateral, proceeds thereof or any other payment in trust for the benefit of the Prepetition ABL 

Agent and the Prepetition ABL Secured Parties based on the rights and priorities set forth in 

Exhibit 2 hereto, and shall immediately turn over such property in the same form as received, with 

any necessary endorsements, or as a court of competent jurisdiction may otherwise direct. The 
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Prepetition ABL Agent is hereby authorized to make any such endorsements as agent for any such 

DIP Secured Parties or Prepetition Secured Parties, as applicable. This authorization is coupled 

with an interest and is irrevocable. 

(d) No rights, protections or remedies of the DIP Agent or the DIP Lenders 

granted by the provisions of this Interim Order or the DIP Documents shall be limited, modified 

or impaired in any way by: (i) any actual or purported withdrawal of the consent of any party (other 

than the DIP Agent’s and DIP Lenders’ consent to use Cash Collateral in accordance with the 

terms contained herein) to the Debtors’ authority to continue to use Cash Collateral; (ii) any actual 

or purported termination of the Debtors’ authority to continue to use Cash Collateral (other than 

in accordance with the terms of this Interim Order); or (iii) the terms of any other order or 

stipulation related to the Debtors’ continued use of Cash Collateral or the provision of adequate 

protection to any party. 

12. Marshaling. Subject to and effective upon the entry of the Final Order granting such 

relief, none of the DIP Secured Parties with respect to the DIP Collateral or the Prepetition Secured 

Parties with respect to the Prepetition Collateral and the Adequate Protection Liens, shall be 

subject to the equitable doctrine of “marshaling” or any other similar doctrine, and all proceeds 

thereof shall be received and used in accordance with this Interim Order. Further, subject only to 

and effective upon entry of the Final Order granting such relief, in no event shall the “equities of 

the case” exception in Bankruptcy Code section 552(b) apply to the secured claims of the 

Prepetition Secured Parties. 

13. Limitation on Charging Expenses. Subject to and effective upon the entry of the 

Final Order granting such relief, and except to the extent of the Carve Out, no costs or expenses 

of administration of the Chapter 11 Cases or any Successor Cases, shall be charged against or 
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recovered from the DIP Collateral or the Prepetition Collateral (including Cash Collateral), as 

applicable, pursuant to Bankruptcy Code section 506(c) or any similar principle of law without the 

prior written consent of the DIP Agent or the Prepetition Secured Agents, as applicable, and no 

such consent shall be implied from any other action, inaction or acquiescence by the DIP Agent or 

the DIP Lenders with respect to the DIP Collateral or the Prepetition Secured Agents with respect 

to the Prepetition Collateral. Nothing contained in this Interim Order shall be deemed to be a 

consent by the DIP Agent or the DIP Lenders or the Prepetition Secured Parties, as applicable, to 

any charge, lien, assessment or claim against the DIP Collateral or the Prepetition Collateral, as 

applicable, under Bankruptcy Code section 506(c) or otherwise. 

14. Payments Free and Clear. Subject in all respects to the Carve Out, any and all 

payments or proceeds remitted to the DIP Agent on behalf of the DIP Lenders or Prepetition 

Secured Agents on behalf of the Prepetition Secured Parties pursuant to the provisions of this 

Interim Order, the DIP Documents or any subsequent order of the Court shall be irrevocably 

received free and clear of any claim, charge, assessment or other liability, including any such claim 

or charge arising out of or based on, directly or indirectly, Bankruptcy Code sections 506(c) or 

552(b) (provided that payments or proceeds remitted to the Prepetition Secured Agents on behalf 

of the Prepetition Secured Parties shall be received free and clear of claims or charges arising out 

of or based on Bankruptcy Code sections 506(c) and 552(b) only upon entry of the Final Order), 

whether asserted or assessed by, through or on behalf of the Debtors. 

15. Use of Non-ABL Cash Collateral. Subject to the DIP Documents, this Interim 

Order and the Approved Budget (subject to Permitted Variances), the Debtors are authorized to 

use cash collateral other than ABL Cash Collateral (the “Non-ABL Cash Collateral”) (a) until the 

occurrence of a DIP Termination Event, (b) subject to paragraph 22 during the Notice Period 
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following the occurrence and during the continuation of a DIP Termination Event, and 

(c) following the cessation of a DIP Termination Event, if the DIP Termination Event is cured 

prior to the end of the Notice Period; provided that the Prepetition Secured Parties are granted 

adequate protection as set forth herein. Nothing in this Interim Order shall authorize the disposition 

of any assets of the Debtors outside the ordinary course of business, or any Debtor’s use of any 

Cash Collateral or other proceeds resulting therefrom, except as permitted by this Interim Order 

and the DIP Documents, and in accordance with the Approved Budget (subject to Permitted 

Variances). 

16. Adequate Protection for the Prepetition Secured Parties. Each Prepetition Secured 

Party is entitled pursuant to Bankruptcy Code sections 361, 362, 363(e) and 364(d)(1), to adequate 

protection of its respective interests in the applicable Prepetition Collateral, including Cash 

Collateral, in an amount equal to the aggregate diminution in the value of its respective interests 

in the applicable Prepetition Collateral from and after the Petition Date, if any, resulting from, as 

applicable, the sale, lease or use by the Debtors of the Prepetition Collateral (including any such 

use to pay the Carve Out), the priming of the Prepetition Liens by the DIP Liens pursuant to the 

DIP Documents and this Interim Order, and the imposition of the automatic stay pursuant to 

Bankruptcy Code section 362 (the “Diminution in Value”). In consideration of the foregoing, and 

in addition to the Prepetition ABL Cash Collateral Covenants provided to the Prepetition ABL 

Secured Parties in paragraph 23 infra (which, for the avoidance of doubt, shall constitute 

supplemental forms of adequate protection for the benefit of the Prepetition ABL Secured Parties), 

the applicable Prepetition Secured Parties are hereby granted the following as adequate protection 

to the extent of the applicable Prepetition Secured Party’s Diminution in Value (collectively, the 
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“Adequate Protection Obligations”), in each case, subject and subordinate in all respects to the 

Carve Out and in accordance with the rights and priorities set forth in Exhibit 2: 

(a) Adequate Protection Liens.  

(i) The Prepetition ABL Agent, for the benefit of itself and the other 
Prepetition ABL Secured Parties, as security for any Diminution in 
Value, is hereby granted valid, binding, enforceable, non-avoidable and 
perfected replacement and additional postpetition security interests in, 
and liens (the “ABL Adequate Protection Liens”) on, the DIP Collateral 
including, subject to and effective upon entry of the Final Order granting 
such relief, the Avoidance Proceeds. The ABL Adequate Protection 
Liens shall be subject and subordinate to the Carve Out, the Permitted 
Liens (if any) and otherwise consistent with the relative rights and 
priorities as set forth on Exhibit 2 attached hereto.  

(ii) The Prepetition First-Out/Second-Out Agent, for the benefit of itself and 
the other Prepetition First‑Out/Second‑Out Secured Parties, as security 
for any Diminution in Value, is hereby granted valid, binding, 
enforceable, non-avoidable and perfected replacement and additional 
postpetition security interests in, and liens (the “First‑Out/Second‑Out 
Adequate Protection Liens”) on, the DIP Collateral, including, subject 
to and effective upon entry of the Final Order granting such relief, the 
Avoidance Proceeds. The First‑Out/Second‑Out Adequate Protection 
Liens shall be subject and subordinate to the Carve Out and otherwise 
consistent with the relative rights and priorities as set forth on Exhibit 2 
attached hereto. For the avoidance of doubt, any proceeds recovered on 
account of the First‑Out/Second‑Out Adequate Protection Liens shall be 
subject to the terms and conditions of the Prepetition First-Out/Second-
Out Documents, including the Intercreditor Provisions. 

(iii)The Prepetition First-Out Notes Agent, for the benefit of itself and the 
other Prepetition First-Out Notes Secured Parties, as security for any 
Diminution in Value, is hereby granted valid, binding, enforceable, non-
avoidable and perfected replacement and additional postpetition 
security interests in, and liens (the “First-Out Notes Adequate 
Protection Liens”) on, the DIP Collateral, including, subject to and 
effective upon entry of the Final Order granting such relief, the 
Avoidance Proceeds. The First-Out Notes Adequate Protection Liens 
shall be subject and subordinate to the Carve Out and otherwise 
consistent with the relative rights and priorities as set forth on Exhibit 2 
attached hereto.  

(iv) The Prepetition Amended Term Loan Agent, for the benefit of itself and 
the other Prepetition Amended Term Loan Secured Parties, as security 
for any Diminution in Value, is hereby granted valid, binding, 
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enforceable, non-avoidable and perfected replacement and additional 
postpetition security interests in, and liens (the “Amended Term Loan 
Adequate Protection Liens”) on, the DIP Collateral that constitutes 
assets of the Prepetition Amended Term Loan Obligors, including, 
subject to and effective upon entry of the Final Order granting such 
relief, the Avoidance Proceeds. The Amended Term Loan Adequate 
Protection Liens shall be subject and subordinate to the Carve Out and 
otherwise consistent with the relative rights and priorities as set forth on 
Exhibit 2 attached hereto.  

(v) The Prepetition Third-Out Notes Agent, for the benefit of itself and the 
other Prepetition Third-Out Notes Secured Parties, as security for any 
Diminution in Value, is hereby granted valid, binding, enforceable, non-
avoidable and perfected replacement and additional postpetition 
security interests in, and liens (the “Third-Out Notes Adequate 
Protection Liens” and, collectively with the ABL Adequate Protection 
Liens, the First‑Out/Second‑Out Adequate Protection Liens, the First-
Out Notes Adequate Protection Liens and the Amended Term Loan 
Adequate Protection Liens, the “Adequate Protection Liens”) on, the 
DIP Collateral, including, subject to and effective upon entry of the 
Final Order granting such relief, the Avoidance Proceeds. The Third-
Out Notes Adequate Protection Liens shall be subject and subordinate 
to the Carve Out and otherwise consistent with the relative rights and 
priorities as set forth on Exhibit 2 attached hereto. 

(b) Section 507(b) Claims.  

(i) The Prepetition ABL Agent, for the benefit of itself and the other 
Prepetition ABL Secured Parties, is hereby granted allowed 
superpriority administrative expense claims as provided for in 
Bankruptcy Code section 507(b) to the extent of any Diminution in 
Value (the “ABL Adequate Protection 507(b) Claims”), which ABL 
Adequate Protection 507(b) Claims shall have recourse to and be 
payable from the DIP Collateral, including, subject to and effective 
upon entry of the Final Order granting such relief, the Avoidance 
Proceeds. The ABL Adequate Protection 507(b) Claims shall be subject 
and subordinate to the Carve Out and otherwise consistent with the 
relative rights and priorities as set forth on Exhibit 2 attached hereto.   

(ii) The Prepetition First‑Out/Second‑Out Secured Parties are hereby 
granted allowed superpriority administrative expense claims as 
provided for in Bankruptcy Code section 507(b) to the extent of any 
Diminution in Value (the “First‑Out/Second‑Out Adequate Protection 
507(b) Claims”), which First‑Out/Second‑Out Adequate Protection 
507(b) Claims shall have recourse to and be payable from the DIP 
Collateral, including, subject to and effective upon entry of the Final 
Order granting such relief, the Avoidance Proceeds. The 
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First‑Out/Second‑Out Adequate Protection 507(b) Claims shall be 
subject and subordinate to the Carve Out and otherwise consistent with 
the relative rights and priorities as set forth on Exhibit 2 attached hereto. 
For the avoidance of doubt, any proceeds recovered on account of the 
First‑Out/Second‑Out Adequate Protection 507(b) Claims shall be 
subject to the terms and conditions of the Prepetition First-Out/Second-
Out Documents, including the Intercreditor Provisions. 

(iii)The Prepetition First-Out Notes Secured Parties are hereby granted 
allowed superpriority administrative expense claims as provided for in 
Bankruptcy Code section 507(b) to the extent of any respective 
Diminution in Value (the “First-Out Notes Adequate Protection 507(b) 
Claims”), which First-Out Notes Adequate Protection 507(b) Claims 
shall have recourse to and be payable from the DIP Collateral, including, 
subject to and effective upon entry of the Final Order granting such 
relief, the Avoidance Proceeds. The First-Out Notes Adequate 
Protection 507(b) Claims shall be subject and subordinate to the Carve 
Out and otherwise consistent with the relative rights and priorities as set 
forth on Exhibit 2 attached hereto.  

(iv) The Prepetition Amended Term Loan Secured Parties are hereby 
granted allowed superpriority administrative expense claims against the 
Prepetition Amended Term Loan Obligors as provided for in 
Bankruptcy Code section 507(b) to the extent of any Diminution in 
Value (the “Amended Term Loan Adequate Protection 507(b) Claims”), 
which Amended Term Loan Adequate Protection 507(b) Claims shall 
have recourse to and be payable from the DIP Collateral that constitutes 
assets of the Prepetition Amended Term Loan Obligors, including, 
subject to and effective upon entry of the Final Order granting such 
relief, the Avoidance Proceeds. The Amended Term Loan Adequate 
Protection 507(b) Claims shall be subject and subordinate to the Carve 
Out and otherwise consistent with the relative rights and priorities as set 
forth on Exhibit 2 attached hereto. 

(v) The Prepetition Third-Out Notes Secured Parties are hereby granted 
allowed superpriority administrative expense claims as provided for in 
Bankruptcy Code section 507(b) to the extent of any Diminution in 
Value (the “Third-Out Notes Adequate Protection 507(b) Claims” and, 
together with the ABL Adequate Protection 507(b) Claims, the 
First‑Out/Second‑Out Adequate Protection 507(b) Claims, the First-Out 
Notes Adequate Protection 507(b) Claims and the Amended Term Loan 
Adequate Protection 507(b) Claims, the “Adequate Protection 507(b) 
Claims”), which Third-Out Notes Adequate Protection 507(b) Claims 
shall have recourse to and be payable from the DIP Collateral, including, 
subject to and effective upon entry of the Final Order granting such 
relief, the Avoidance Proceeds. The Third-Out Notes Adequate 
Protection 507(b) Claims shall be subject and subordinate to the Carve 
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Out and otherwise consistent with the relative rights and priorities as set 
forth on Exhibit 2 attached hereto.  

For the avoidance of doubt, until the ABL Adequate Protection 507(b) 
Claims and Prepetition ABL Facility Obligations have been paid in full, 
Adequate Protection 507(b) Claims (other than the ABL Adequate 
Protection 507(b) Claims) shall not be payable from the ABL Priority 
Collateral. 

(c) Adequate Protection Payments.  

(i) Subject and subordinate to the Carve Out, the Debtors are authorized 
and directed to provide the Prepetition ABL Agent, for the benefit of 
itself and the other Prepetition ABL Secured Parties, with adequate 
protection in the form of cash payments on account of interest accruing 
after the Petition Date at the non-default interest rate under the 
Prepetition ABL Facility Credit Agreement, subject to the rights 
preserved in this Interim Order. 

(ii) Subject and subordinate to the Carve Out, the Debtors are authorized 
and directed to provide the Prepetition First-Out/Second-Out Agent, for 
the benefit of itself and the applicable Prepetition First-Out Revolving 
Lenders and the Prepetition First-Out Term Lenders, with adequate 
protection in the form of cash payments on account of interest accruing 
after the Petition Date in respect of the First-Out Revolving Loans and 
the First-Out Term Loans at the non-default interest rate under the 
Prepetition First-Out/Second-Out Credit Agreement, subject to the 
rights preserved in this Interim Order. 

(iii)Subject and subordinate to the Carve Out, the Debtors are authorized 
and directed to provide the Prepetition First-Out Notes Agent, for the 
benefit of itself and the other Prepetition First-Out Notes Secured 
Parties, with adequate protection in the form of cash payments on 
account of interest accruing after the Petition Date at the non-default 
interest rate under the Prepetition First‑Out Notes Indenture, subject to 
the rights preserved in this Interim Order. 

(iv) Subject and subordinate to the Carve Out, the Debtors are authorized 
and directed to provide the Prepetition Amended Term Loan Agent, for 
the benefit of itself and the other Prepetition Amended Term Loan 
Secured Parties, with adequate protection in the form of periodic cash 
payments, made concurrently with any payments under clauses (ii) and 
(iii) of this paragraph, in an amount equal to 1.780% of the aggregate 
amounts paid pursuant to clauses (ii) and (iii), in each case subject to 
the rights preserved in this Interim Order. 
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(d) Reporting. The Prepetition Secured Parties shall be entitled to delivery of 

all reports and notices deliverable to the DIP Secured Parties pursuant to the DIP Credit Agreement, 

including, for the avoidance of doubt, reporting concerning the Approved Budget and any 

variances thereto.  Such reporting shall also be provided to the advisors of the Creditors’ 

Committee (if appointed). 

(e) Adequate Protection Fees and Expenses. As further adequate protection, the 

Debtors are authorized and directed to pay, in accordance with paragraph 28 of this Interim Order, 

the reasonable and documented prepetition and postpetition fees and expenses (the “Adequate 

Protection Fees and Expenses”) of the Prepetition First‑Out/Second‑Out Secured Parties and the 

Prepetition ABL Secured Parties, including such parties’ agency fees and the reasonable and 

documented professional fees as follows: (1) the Prepetition ABL Agent, including the agency 

fees and the reasonable and documented fees and disbursements of (x) Cahill Gordon & Reindel 

LLP, as counsel to the Prepetition ABL Agent, (y) one financial advisor10 and (z) Greenberg 

Traurig, LLP, as local counsel to the Prepetition ABL Agent; (2) the Prepetition First-Out/Second-

Out Agent (including any successor agent thereto), including the agency fees and the reasonable 

and documented fees and disbursements of (x) Cahill Gordon & Reindel LLP, as counsel to the 

Prepetition First-Out/Second-Out Agent, (y) one financial advisor (which shall be the same 

financial advisor as for the Prepetition ABL Agent), and (z) Greenberg Traurig, LLP, as local 

counsel to the Prepetition First-Out/Second-Out Agent; and (3) the Ad Hoc Group (including Akin 

Gump Strauss Hauer & Feld LLP, Centerview Partners LLC, one New Jersey local counsel, 

 
10  For the avoidance of doubt, any prior modification to the Debtors’ fee letter with the financial advisor to the 

Prepetition ABL Agent and the Prepetition First-Out/Second-Out Agent, which letter was previously agreed to in 
connection with certain forbearance agreements among the Debtors, the Prepetition ABL Secured Parties and/or 
the Prepetition First-Out/Second-Out Secured Parties, shall remain in effect throughout these Chapter 11 Cases. 
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Kirkland & Ellis LLP, as counsel solely to Ad Hoc Group member Clearlake Capital Group, and 

one local counsel in each other applicable jurisdiction and, in the event of any actual conflict of 

interest, one additional counsel to the affected parties). Notwithstanding anything to the contrary 

set forth herein, the Adequate Protection Fees and Expenses shall not include, and the Debtors 

shall not pay to any Prepetition Secured Parties, any fees or expenses incurred in connection with 

(i) contesting the relief sought in the Motion or (ii) any Prohibited Actions. 

17. Reservation of Rights of the Prepetition Secured Parties. Under the circumstances 

and given that the above-described adequate protection is consistent with the Bankruptcy Code, 

including section 506(b) thereof, the Court finds that the adequate protection provided herein is 

reasonable and sufficient to protect the interests of the Prepetition Secured Parties; provided that, 

the Prepetition Secured Parties may, subject to the terms of the Prepetition Intercreditor 

Agreements, request further or different adequate protection. All adequate protection payments are 

subject to disgorgement or recharacterization as principal payments under the applicable 

Prepetition Secured Facilities Documents in the event of a final determination by order of the Court 

that the applicable Prepetition Secured Party that received the adequate protection payment at issue 

is undersecured or that such adequate protection payment exceeds such Prepetition Secured Party’s 

Diminution in Value; provided that no Adequate Protection Fees and Expenses made to 

professionals in accordance with this Interim Order shall be subject to disgorgement pursuant to 

this paragraph 17. 

18. Perfection of DIP Liens and the Adequate Protection Liens. 

(a) This Interim Order shall be sufficient and conclusive evidence of the 

creation, validity, automatic perfection and priority of all liens granted herein, including the DIP 

Liens and the Adequate Protection Liens, without the necessity of filing or recording any financing 
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statement, mortgage, notice or other instrument or document which may otherwise be required 

under the law or regulation of any jurisdiction or the taking of any other action (including, for the 

avoidance of doubt, entering into any account control agreement or mortgage with respect to any 

real estate, ship or vessel or taking possession of any possessory collateral) to validate or perfect 

(in accordance with applicable non-bankruptcy law) the DIP Liens or the Adequate Protection 

Liens or to entitle the DIP Agent, the other DIP Secured Parties and the Prepetition Secured Parties 

to the priorities granted herein. 

(b) The DIP Agent, on behalf of the applicable DIP Lenders, and the Prepetition 

Secured Agents, on behalf of, or at the direction of, the applicable Prepetition Secured Parties, are 

hereby authorized (unless otherwise agreed between the Debtors and the requisite DIP Lenders or 

the Prepetition Secured Parties in the applicable DIP Documents or Prepetition Secured Facilities 

Documents), but not required, to file or record (and to execute in the name of the Debtors, as their 

true and lawful attorneys, with full power of substitution, to the maximum extent permitted by law) 

financing statements, trademark filings, copyright filings, notices of lien or similar instruments in 

any jurisdiction, or take possession of or control over cash or securities, equity certificates or 

promissory notes, or take any other action in order to validate and perfect the liens and security 

interests granted to them hereunder. Whether or not the DIP Agent, on behalf of the applicable 

DIP Lenders, or the Prepetition Secured Agents, on behalf of, or at the direction of, the applicable 

Prepetition Secured Parties, in their sole discretion, choose to file such financing statements, 

trademark filings, copyright filings, notices of lien or similar instruments, or take possession of or 

control over cash or securities, equity certificates or promissory notes, or otherwise confirm 

perfection of the liens and security interests granted to them hereunder, such liens and security 

interests shall be deemed valid, automatically perfected, allowed, enforceable, non-avoidable and 
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not subject to challenge, dispute or subordination, at the time and on the date of entry of this Interim 

Order. Upon the reasonable request of the DIP Agent, each of the Prepetition Secured Parties and 

the Loan Parties, without any further consent of any party, is authorized (in the case of the 

Prepetition Secured Parties) (unless otherwise agreed between the Debtors and the requisite DIP 

Lenders or the Prepetition Secured Parties in the applicable DIP Documents or Prepetition Secured 

Facilities Documents) and directed (in the case of the Loan Parties) to take, execute, deliver and 

file such instruments (in each case, without representation or warranty of any kind) to enable the 

DIP Agent to further validate, perfect, preserve and enforce the DIP Liens, at the Loan Parties’ 

cost and expense. All such documents will be deemed to have been recorded and filed as of the 

Petition Date. 

(c) A certified copy of this Interim Order may, in the discretion of the DIP 

Agent or the Prepetition Secured Agents, be filed with or recorded in filing or recording offices in 

addition to or in lieu of such financing statements, notices of lien or similar instruments, and all 

filing offices are hereby authorized and directed to accept such certified copy of this Interim Order 

for filing and/or recording, as applicable. The automatic stay of Bankruptcy Code section 362(a) 

shall be modified to the extent necessary to permit the DIP Agent or the Prepetition Secured Agents 

to take all actions referenced in this subparagraph (c) and the immediately preceding 

subparagraph (a). 

19. Approved Budget. 

(a) The initial budget (the “Initial Approved Budget”), as attached to this 

Interim Order as Exhibit 3, is hereby approved. The use of proceeds under the DIP Facility and 

the use of Cash Collateral shall be in accordance with the terms and conditions set forth in this 

Interim Order and each subsequent Approved Budget, subject to the Permitted Variances and the 
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terms and conditions contained in the DIP Documents. The Initial Approved Budget reflects, 

among other things, the Debtors’ anticipated operating receipts, anticipated operating 

disbursements, anticipated non-operating disbursements, net operating cash flow and liquidity for 

each calendar week covered thereby. The Initial Approved Budget may be modified, amended, 

supplemented and updated from time to time in accordance with the DIP Documents and upon 

approval of the Required DIP Lenders in accordance with the DIP Documents (and in consultation 

with the First-Out/Second-Out Agent and the Prepetition ABL Agent) (the Initial Approved 

Budget and each subsequent approved budget shall constitute, without duplication, an “Approved 

Budget”); provided, however, that in the event that the Required DIP Lenders and the Debtors 

cannot agree as to an updated, modified or supplemented budget, the prior Approved Budget shall 

continue in effect, with weekly details for any periods after the initial 13-week period to be derived 

in a manner reasonably satisfactory to the Required DIP Lenders from the monthly budget 

prepared by the Debtors (and approved by the Required DIP Lenders) for these Chapter 11 Cases. 

A copy of any Approved Budget (or updated Approved Budget) shall be delivered to counsel for 

a Creditors’ Committee (if appointed), the Prepetition First-Out/Second-Out Agent, the Prepetition 

ABL Agent and the U.S. Trustee. The Initial Approved Budget has been thoroughly reviewed by 

the Debtors, their management and their advisors. The Debtors, their management and their 

advisors believe the Initial Approved Budget and the estimate of administrative expenses due or 

accruing during the period covered by the Initial Approved Budget were developed using 

reasonable assumptions, and based on those assumptions, the Debtors believe there should be 

sufficient available assets to pay all administrative expenses due or accruing during the period 

covered by the Initial Approved Budget. The Initial Approved Budget is an integral part of this 

Interim Order, and the DIP Secured Parties and the Prepetition Secured Parties are relying, in part, 
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upon the Debtors’ agreement to comply with the Initial Approved Budget (subject to the terms of 

the DIP Documents), in determining to enter into the DIP Facility and to allow the Debtors’ use 

of Cash Collateral in accordance with the terms of this Interim Order and the DIP Documents.  

(b) The Debtors shall at all times comply with the Approved Budget, subject to 

the Permitted Variances and the other terms and conditions set forth in the DIP Documents. The 

Debtors shall provide all reports and other information as required in the DIP Documents. The 

Debtors’ failure to comply with the Approved Budget (including the Permitted Variances set forth 

in the DIP Documents) or to provide the reports and other information required in the DIP 

Documents shall constitute an Event of Default (as defined in the DIP Credit Agreement), 

following the expiration of any applicable cure period set forth herein or in the DIP Documents. 

20. DIP Termination Events. Subject to any obligations under the Carve Out and any 

applicable grace period under the DIP Documents and this Interim Order and the Notice Period, 

the DIP Obligations shall accelerate and become immediately due and payable in full and the DIP 

Commitments shall terminate, in each case without further notice or action by the Court following 

the earliest to occur of any of the following, unless waived in writing by the DIP Agent (each a 

“DIP Termination Event”): (i) (A) at the election of the Required DIP Lenders, the occurrence and 

continuance of any Event of Default under Section 11.01 through 11.11 of the DIP Credit 

Agreement, which Events of Default are explicitly incorporated by reference into this Interim 

Order, and (B) the occurrence and continuance of any other Event of Default, which Events of 

Default are explicitly incorporated by reference into this Interim Order; provided that, in each case 

under this clause (i), such Event of Default has not been waived in accordance with the terms of 

the DIP Credit Agreement; (ii) the Debtors’ failure to comply with any provision of this Interim 

Order; (iii) the occurrence of the Maturity Date; (iv) the entry of an order authorizing the use of 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 358 of 405



59 
 

DIP Collateral or Cash Collateral or financing under Bankruptcy Code section 364 or the filing by 

the Debtors of a motion seeking such authority, in each case without the consent of the Required 

DIP Lenders; (v) dismissal or conversion of any of the Chapter 11 Cases to a case under chapter 7 

of the Bankruptcy Code; (vi) termination of this Interim Order; and (vii) the filing of a plan or 

disclosure statement that (x) is inconsistent with the Restructuring Support Agreement,11 (y) is not 

approved by the Required DIP Lenders and the DIP Agent, and (z) which does not provide for the 

DIP Obligations (other than contingent indemnification obligations as to which no claim has been 

asserted) to be paid in full in cash on the effective date of such plan.  

21. Remedies upon a DIP Termination Event. The Debtors shall promptly provide notice 

to counsel to the DIP Agent, the DIP Lenders, the Prepetition First-Out/Second-Out Agent, the 

Prepetition ABL Agent, counsel to the Creditors’ Committee, if any, the U.S. Trustee, and counsel 

to the Ad Hoc Group of the occurrence of any DIP Termination Event. Upon the occurrence and 

during the continuation of a DIP Termination Event (regardless of whether the Debtors have given 

the notice described in the previous sentence) and following the giving of not less than five (5) 

days’ advance written notice by counsel to the DIP Agent, which may be by email (such period, 

the “Notice Period,” and such notice, the “Enforcement Notice”), to counsel to the Debtors, the 

U.S. Trustee, counsel to the Ad Hoc Group and counsel to the Creditors’ Committee, if any, subject 

to the obligations with respect to the Carve Out, (i) the DIP Agent, acting at the direction of DIP 

Lenders (as set forth in the DIP Documents) may exercise any rights and remedies against the DIP 

Collateral (excluding Cash Collateral constituting ABL Priority Collateral and cash proceeds 

 
11  The “Restructuring Support Agreement” means that certain Restructuring Support Agreement, dated as of 

December 28, 2025, by and among the Company Entities (as defined therein) and the Consenting Stakeholders 
(as defined therein) from time to time party thereto (as amended or modified from time to time in accordance with 
its terms). 
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thereof (the “ABL Cash Collateral”) and other ABL Priority Collateral, unless the Prepetition ABL 

Facility Obligations and the related Adequate Protection Obligations have been paid in full) 

available to it under this Interim Order, the DIP Documents and applicable non-bankruptcy law, 

and the other DIP Secured Parties may exercise such rights available to them under the DIP 

Documents or this Interim Order, except as to the ABL Priority Collateral and subject to the Carve 

Out; (ii) the Prepetition Secured Parties may exercise any rights and remedies to satisfy the 

Prepetition Obligations and Adequate Protection Obligations, subject to the DIP Obligations, the 

DIP Superpriority Claims, the Permitted Liens (if any) and the Carve Out, and consistent with the 

Prepetition Secured Facilities Documents, including the Prepetition Intercreditor Agreements, and 

the relative rights and priorities as set forth on Exhibit 2 attached hereto; provided, however, with 

respect to the ABL Priority Collateral, rights and remedies may only be exercised, prior to the 

repayment of the Prepetition ABL Facility Obligations and the related Adequate Protection 

Obligations, to fully satisfy such obligations owing to the Prepetition ABL Secured Parties; and 

(iii) any remaining DIP Commitments will be terminated. The automatic stay pursuant to 

Bankruptcy Code section 362 shall be automatically modified with respect to the DIP Secured 

Parties and the Prepetition Secured Parties at the end of the Notice Period, without further notice 

or order of the Court, unless (a) the DIP Agent (acting at the direction of the Required DIP Lenders) 

and the Prepetition Secured Agents (acting at the direction of the applicable requisite lenders), as 

applicable, elect otherwise in a written notice to the Debtors, and/or (b) the Court has determined 

that a DIP Termination Event has not occurred and/or is not continuing or the Court orders 

otherwise. 

22. Emergency Hearing. Subject to paragraph 23(e), upon delivery of an Enforcement 

Notice, each of the DIP Secured Parties, the Prepetition Secured Parties, the Debtors and the 
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Creditors’ Committee (if any), as applicable, consent to a hearing on an expedited basis to consider 

(a) whether a DIP Termination Event has occurred and (b) any appropriate relief (including the 

Debtors’ non-consensual use of Cash Collateral); provided that if a request for such hearing is 

made prior to the end of the Notice Period, then the Notice Period shall be continued until the 

Court hears and rules on such request.  During the Notice Period, notwithstanding anything to the 

contrary set forth in the paragraph immediately above, (i) the DIP Secured Parties may not exercise 

any default rights or remedies to satisfy the DIP Obligations, including any default rights and 

remedies against the DIP Collateral, (ii) the Prepetition Secured Parties may not exercise any 

default rights or remedies to satisfy the Prepetition Secured Obligations and the Adequate 

Protection Obligations, including any rights or remedies against the Prepetition Collateral and 

(iii) the Debtors shall continue to have the right to use Cash Collateral (other than ABL Cash 

Collateral) in accordance with the terms of this Interim Order, solely to pay necessary expenses 

set forth in the Approved Budget to avoid immediate and irreparable harm to the Estates.  At the 

end of the Notice Period, unless the Court has entered an order to the contrary or otherwise 

fashioned an appropriate remedy, the Debtors’ right to use Cash Collateral shall immediately cease, 

unless otherwise provided herein, and the DIP Agent, the DIP Lenders and the Prepetition Secured 

Parties, shall have the rights set forth in the paragraph immediately above, without the necessity 

of seeking relief from the automatic stay. 

23. Use of ABL Cash Collateral. Subject to this Interim Order, including the Carve Out, 

the Approved Budget (subject to Permitted Variances) and the Debtors’ adherence to the following 

covenants (the “Prepetition ABL Cash Collateral Covenants”) that, for the avoidance of doubt, are 

included among the Debtors’ Adequate Protection Obligations, the Debtors are authorized (and 

the Prepetition ABL Secured Parties consent) to use of ABL Cash Collateral: 
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(a) Prepetition ABL Credit Agreement Covenants. Notwithstanding anything 

to the contrary in this Interim Order or any other DIP Documents, the covenants contained in 

Sections 9.02(a), 9.03 (subject to the same grace periods provided under the DIP Credit 

Agreement), 9.04, 9.05, 9.06, and 9.07 of the Prepetition ABL Facility Credit Agreement shall be 

applicable during these Chapter 11 Cases.12 

(b) Cash Management. The Debtors shall maintain their cash management 

arrangements in a manner consistent with that described in the applicable “first day” order. 

(c) Appraisal and Field Examination. In the event that a confirmed 

reorganization plan has not gone effective within one hundred twenty (120) days of the Petition 

Date, then the Prepetition ABL Secured Parties shall be entitled to conduct one appraisal and one 

field examination, the costs of which shall be borne by the Debtors’ estates. 

(d) Reporting.13 For the duration of these Chapter 11 Cases, the Debtors shall 

provide the Prepetition ABL Agent, with copies to the DIP Agent and the advisors of the Creditors’ 

Committee (if appointed), with (i) a modified Borrowing Base Certificate based on the estimated 

balances as of the 15th day of each month (“Mid-Month Borrowing Base Certificate”), delivered 

by the 5th day of the following month, and (ii) a monthly Borrowing Base Certificate, delivered by 

the 20th day of each month. The Borrowing Base in the Mid-Month Borrowing Base Certificate 

shall be based on (i) an estimate of Eligible Accounts calculated as (A) Eligible Accounts in the 

prior month Borrowing Certificate, divided by gross Accounts Receivable, including ineligible 

Accounts Receivable, and net of customer credit balances, in the prior month Borrowing Base 

 
12  For purposes of complying with such covenants during these Chapter 11 Cases, the definition of “Material 

Adverse Effect” under the Prepetition ABL Facility Credit Agreement shall be deemed to exclude any material 
adverse changes leading up to, or customarily resulting from, the filing of these Chapter 11 Cases. 

13  For purposes of this paragraph, capitalized terms that are used but not defined herein have the meanings ascribed 
to them in the Prepetition ABL Facility Credit Agreement. 
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Certificate, (B) multiplied by gross Accounts Receivable, including ineligible Accounts 

Receivable, and net of customer credit balances, as of the 15th day of each month, (ii) Eligible 

Unbilled Accounts in the prior month Borrowing Base Certificate, and (iii) Eligible Specified 

Equipment in the prior month Borrowing Base Certificate.  If, after delivering such Mid-Month 

Borrowing Base Certificate or Borrowing Base Certificate, Availability (as defined in the 

Prepetition ABL Facility Credit Agreement but excluding Eligible Cash, “Availability”) would be 

less than $10 million, then the Debtors shall, within 1 business day, deposit cash sufficient to cause 

Availability to be $10 million to be deposited into one or more segregated accounts with a bank 

that has entered into a uniform depository agreement with the U.S. Trustee, upon which the 

Prepetition ABL Agent shall have a first priority, automatically perfected security interest in, and 

lien (a “True Up Deposit”). If a subsequent Mid-Month Borrowing Base Certificate or Borrowing 

Base Certificate shows excess Availability over $10 million, then the Debtors shall be entitled to 

remove the excess amount from the segregated account(s) holding the True Up Deposit. The True 

Up Deposit, if any, shall constitute ABL Priority Collateral. 

(e) ABL Cash Collateral Termination Event. Upon the occurrence of any of the 

below events ( a “Cash Collateral Termination Event”), the Prepetition ABL Secured Parties may 

terminate their consent to the Debtors’ use of ABL Cash Collateral in accordance with this 

paragraph 23(e) (unless the Prepetition ABL Facility Obligations and related Adequate Protection 

Obligations have been paid in full) on not less than five (5) business days’ notice to (i) the Debtors’ 

lead restructuring counsel, (ii) the U.S. Trustee, (iii) counsel to the Creditors’ Committee (if any), 

(iv) counsel to the DIP Agent, (v) counsel to the Ad Hoc Group, (vi) counsel to the Prepetition 

ABL Agent, (vii) counsel to the Prepetition First-Out/Second-Out Agent, (viii) counsel to the 

Prepetition First-Out Notes Agent, and (ix) counsel to the Prepetition Third-Out Notes Agent (such 
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five (5) business day period, the “ABL Remedies Notice Period”), unless the Court orders 

otherwise; provided that, during the ABL Remedies Notice Period, the Debtors, the Creditors’ 

Committee (if any) and/or any party in interest shall be entitled to seek an emergency hearing (with 

the Prepetition ABL Agent consenting to such emergency hearing) before the Court for the purpose 

of contesting whether, in fact, a Cash Collateral Termination Event has occurred and is continuing 

or to obtain non-consensual use of Cash Collateral;  provided, further, that, if a request for such 

hearing is made prior to the end of the ABL Remedies Notice Period, the ABL Remedies Notice 

Period shall be continued until the Court hears and rules with respect thereto: (w) the occurrence 

of an Event of Default (as defined in the DIP Credit Agreement) and/or an Event of Default under 

this Interim Order and/or the occurrence of a DIP Termination Event; (x) the failure to make any 

payment to the Prepetition ABL Agent required pursuant to paragraph 16 hereof within five (5) 

business days after such payment becomes due and payable in accordance with the terms of this 

Interim Order, including paragraph 28; (y) the failure to deliver any reports or other information 

to the Prepetition ABL Agent required pursuant to paragraph 16 hereof within five (5) business 

days after such reports or other information is required or otherwise to comply with the terms of 

the Adequate Protection Obligations owed to the Prepetition ABL Agent as provided for herein; 

or (z) the failure to comply with any of the Prepetition ABL Cash Collateral Covenants, subject to 

any applicable grace periods (provided that such grace period may run concurrently with the five 

(5) business day ABL Remedies Notice Period) or cure rights set forth in the Prepetition ABL 

Credit Agreement. At the end of the ABL Remedies Notice Period, the Prepetition ABL Secured 

Parties’ consent to the Debtors’ use of Cash Collateral constituting ABL Priority Collateral shall 

terminate unless the Court orders otherwise. The automatic stay pursuant to Bankruptcy Code 

section 362 shall be automatically modified with respect to the Prepetition ABL Secured Parties 
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at the end of the ABL Remedies Notice Period without further notice or order of the Court, and 

the Prepetition ABL Secured Parties may exercise such rights and remedies with respect to the 

ABL Priority Collateral in accordance with this Interim Order, the Prepetition ABL Facility 

Documents, and the Prepetition Intercreditor Agreements, unless (a) the Prepetition ABL Agent 

(acting at the direction of the applicable requisite lenders) elects otherwise in a written notice to 

the Debtors, and/or (b) the Court has determined that an ABL Cash Collateral Termination Event 

has not occurred and/or is not continuing or the Court orders otherwise; provided that any such 

relief shall remain subject to the Carve Out and to any order of the Court entered after the 

emergency hearing. All other ABL Priority Collateral shall be treated in accordance with the 

Prepetition ABL Credit Agreement or in accordance with an agreement negotiated in good faith 

by the Debtors and the Prepetition ABL Agent. 

(f) Notwithstanding anything in this Order to the contrary, the Debtors shall be 

deemed to first expend the proceeds of the DIP Loans before the ABL Cash Collateral, and any 

expenditures of the Debtors from pools of ABL Cash Collateral and other Cash Collateral 

(including, without limitation, commingled pools of ABL Cash Collateral and other Cash 

Collateral) shall be deemed to be expended first from Cash Collateral other than ABL Cash 

Collateral. 

24. Preservation of Rights Granted Under This Interim Order. Subject in all respects to 

paragraph 26 hereof: 

(a) Other than the Carve Out, the Permitted Liens and other claims and liens 

expressly granted by this Interim Order or as permitted pursuant to the DIP Documents, no claim 

or lien having a priority superior to or pari passu with those granted by this Interim Order to the 

DIP Secured Parties, or the Prepetition Secured Parties, respectively, shall be granted or allowed 
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while any of the DIP Obligations, the Adequate Protection Obligations and the Prepetition Secured 

Obligations remain outstanding. Except as otherwise expressly provided in the DIP Documents or 

this Interim Order and as set forth in Exhibit 2 hereto, and subject to the Carve Out and Permitted 

Liens in all respects, the DIP Liens and the Adequate Protection Liens shall not be: (i) subject or 

subordinate to any lien or security interest that is avoided and preserved for the benefit of the 

Estates under Bankruptcy Code section 551; (ii) subordinated to or made pari passu with any other 

lien or security interest, whether under Bankruptcy Code section 364(d) or otherwise; (iii) 

subordinated to or made pari passu with any liens arising after the Petition Date including any liens 

or security interests granted in favor of any federal, state, municipal or other domestic or foreign 

governmental unit (including any regulatory body), commission, board or court for any liability of 

the Debtors; and (iv) subject or subordinate to any intercompany or affiliate liens or security 

interests against the Debtors. 

(b) Notwithstanding any order that may be entered dismissing or converting 

any of the Chapter 11 Cases under Bankruptcy Code section 1112 or otherwise: (i) the Carve Out, 

the DIP Superpriority Claims, the DIP Liens, the Adequate Protection Liens and the Adequate 

Protection 507(b) Claims shall continue in full force and effect and shall maintain their priorities 

as provided in this Interim Order (and that such liens and claims shall, notwithstanding such 

dismissal, remain binding on all parties in interest) until all DIP Obligations and Adequate 

Protection Obligations shall have been paid in full; (ii) the other rights granted by this Interim 

Order shall not be affected; and (iii) this Court shall retain jurisdiction, notwithstanding such 

dismissal, for the purposes of enforcing the claims, liens and security interests referred to in this 

paragraph 24 and otherwise in this Interim Order. 
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(c) Notwithstanding any reversal, modification, vacation or stay of any 

provision of this Interim Order, the DIP Agent, the DIP Lenders and the Prepetition Secured Parties 

shall be entitled to all the rights, remedies, privileges and benefits granted in Bankruptcy Code 

section 364(e), this Interim Order and the DIP Documents. 

(d) Except as expressly provided in this Interim Order or in the DIP Documents, 

the Carve Out, the DIP Liens, the DIP Superpriority Claims, the Adequate Protection Obligations 

(including the Prepetition ABL Cash Collateral Covenants) and all other rights and remedies of 

the DIP Agent, the DIP Lenders and the Prepetition Secured Parties granted by the provisions of 

this Interim Order and the DIP Documents shall survive, and shall not be modified, impaired or 

discharged by: (i) the entry of an order converting any of the Chapter 11 Cases to a case under 

chapter 7, dismissing any of the Chapter 11 Cases, or terminating the joint administration of these 

Chapter 11 Cases or any other act or omission; (ii) the entry of an order approving the sale of any 

DIP Collateral pursuant to Bankruptcy Code section 363(b) (except to the extent permitted by the 

DIP Documents); or (iii) except as expressly provided therein, the entry of an order confirming a 

chapter 11 plan in any of the Chapter 11 Cases, and, pursuant to Bankruptcy Code section 

1141(d)(4), the Debtors have waived any discharge as to any remaining DIP Obligations or 

Adequate Protection Obligations. The terms and provisions of this Interim Order and the DIP 

Documents shall continue in these Chapter 11 Cases and in any Successor Cases, and the Carve 

Out, the DIP Liens, the DIP Superpriority Claims, the Adequate Protection Obligations (including 

the Prepetition ABL Cash Collateral Covenants) and all other rights and remedies of the DIP 

Secured Parties and the Prepetition Secured Parties granted by the provisions of this Interim Order 

and the DIP Documents shall continue in full force and effect until the DIP Obligations (other than 

contingent indemnification obligations as to which no claim has been asserted) are paid in full, as 
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set forth herein and in the DIP Documents, and the DIP Commitments have been terminated. 

Subject to the rights and limitations set forth in paragraph 26, any successor to the Debtors 

(including any chapter 7 or chapter 11 trustee appointed or elected for any of the Debtors or any 

other estate representative with expanded powers appointed in the Chapter 11 Cases or any 

Successor Cases) shall be bound by the terms of this Interim Order and the Final Order to the same 

extent as the Debtors, including with respect to the Stipulations.  

25. Releases. Subject to the rights and limitations set forth in paragraph 26 with respect 

to the Prepetition Secured Parties, effective upon entry of this Interim Order, each of the Debtors 

and the Estates, on their own behalf and on behalf of each of their predecessors, successors and 

assigns shall, to the maximum extent permitted by applicable law, unconditionally, irrevocably 

and fully forever release, remise, acquit, relinquish, irrevocably waive and discharge each of the 

DIP Lenders, the DIP Agent and, subject to the entry of the Final Order, the Prepetition Secured 

Parties, and each of their respective former, current or future officers, employees, directors, agents, 

representatives, owners, members, partners, financial advisors, legal advisors, shareholders, 

managers, consultants, accountants, attorneys, affiliates, predecessors and predecessors in interest, 

each solely in their capacities as such (the “Released Parties”), of and from any and all claims, 

demands, liabilities, responsibilities, disputes, remedies, causes of action, indebtedness and 

obligations, rights, assertions, allegations, actions, suits, controversies, proceedings, losses, 

damages, injuries, attorneys’ fees, costs, expenses or judgments of every type, whether known, 

unknown, asserted, unasserted, suspected, unsuspected, accrued, unaccrued, fixed, contingent, 

pending or threatened including all legal and equitable theories of recovery, arising under common 

law, statute or regulation or by contract (under U.S. laws), of every nature and description that 

exist on the date hereof arising out of, relating to or in connection with any of the (a) the Prepetition 
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Secured Facilities Documents or the transactions contemplated under such documents and (b) the 

DIP Documents or the transactions contemplated under such documents, including (i) any so-

called “lender liability” or equitable subordination claims or defenses, (ii) any and all claims and 

causes of action arising under the Bankruptcy Code and (iii) any and all claims and causes of action 

regarding the validity, priority, perfection or availability of the liens of the Prepetition Secured 

Parties (including Avoidance Actions subject to and effective upon entry of the Final Order), other 

than claims and causes of action arising from the gross negligence, fraud, bad faith or willful 

misconduct of the Released Parties. 

26. Effect of Stipulations on Third Parties.  

(a) The Debtors’ acknowledgments, stipulations and releases set forth in 

paragraph G and 25 of this Interim Order (collectively, the “Stipulations”) shall be binding on the 

Debtors, the Estates and their respective representatives, successors and assigns in all 

circumstances. The Stipulations contained in this Interim Order shall be binding upon all other 

parties in interest and all of their respective successors and assigns, including any chapter 7 or 

chapter 11 trustee (a “Trustee”) and any statutory or non-statutory committees appointed or formed 

in the Chapter 11 Cases, including the Creditors’ Committee (if any) and any other person or entity 

acting or seeking to act on behalf of the Estates in all circumstances and for all purposes, unless 

the Creditors’ Committee, if any, or any other party in interest (including any Trustee), in each 

case, with requisite standing, has duly and timely filed an adversary proceeding or contested matter 

(each, a “Challenge”) challenging the validity, perfection, enforceability, allowability, priority or 

extent of the obligations under the Prepetition Secured Facilities Documents or otherwise asserting 

or prosecuting any Avoidance Actions or any other claims, counterclaims or causes of action, 

objections, contests or defenses against the Prepetition Secured Parties in connection with any 
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matter related to the Prepetition Secured Facilities Documents (collectively, the “Claims and 

Defenses”) by no later than the earlier of (x) seventy-five (75) calendar days from the entry of this 

Interim Order or (y) the date on which objections to confirmation of the Debtors’ chapter 11 plan 

are due (the “Challenge Deadline” and, such period, the “Challenge Period”); provided, further, 

that any Trustee appointed prior to the expiration of the Challenge Period will have the longer of 

(x) the remaining Challenge Period and (y) forty-five (45) days from the date of such Trustee’s 

appointment to commence a Challenge, or such other time as ordered by the Court solely with 

respect to any such Trustee. Subject to and effective upon the entry of the Final Order, the timely 

filing of a motion seeking standing to file a Challenge before the termination of the Challenge 

Period shall toll the Challenge Deadline only as to the party that timely filed such standing motion 

and only with respect to the specific Challenges identified in such standing motion until such 

motion is resolved or adjudicated by the Court. Any pleadings, including, but not limited to, the 

complaint, filed in any Challenge proceeding shall set forth with specificity the basis for such 

Challenge (and any Challenge not so specified prior to the Challenge Deadline shall be deemed 

forever waived, released and barred). The Court may fashion any appropriate remedy following a 

successful Challenge. 

(b) If no Challenge is timely and properly filed prior to the expiration of the 

Challenge Period or the Court does not rule in favor of the plaintiff in any such proceeding, then 

without further order of this Court (x) the obligations in respect of the Prepetition Secured 

Facilities Documents shall constitute allowed claims, not subject to any Claims and Defenses 

(whether characterized as a counterclaim, setoff, subordination, recharacterization, defense, 

avoidance, contest, attack, objection, recoupment, reclassification, reduction, disallowance, 

recovery, disgorgement, attachment, “claim” (as defined by Bankruptcy Code section 101(5)), 
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impairment, subordination (whether equitable, contractual or otherwise) or other challenge of any 

kind pursuant to the Bankruptcy Code or applicable non-bankruptcy law), for all purposes in these 

Chapter 11 Cases and any subsequent chapter 7 cases; (y) the Prepetition Liens shall not be subject 

to any other or further Challenge, including any Claims and Defenses, which shall be deemed to 

be forever waived and barred, and all parties in interest shall be enjoined from seeking to exercise 

the rights of the Estates, including any successor thereto (including any estate representative or a 

Trustee, whether such Trustee is appointed or elected prior to or following the expiration of the 

Challenge Period); and (z) the Stipulations shall be of full force and effect and forever binding 

upon the applicable Debtor’s estate and all creditors, interest holders and other parties in interest 

in these Chapter 11 Cases and any Successor Cases.  

(c) If any Challenge is timely filed prior to the expiration of the Challenge 

Period, (i) the Stipulations contained in this Interim Order shall nonetheless remain binding and 

preclusive (as provided in the second sentence of this paragraph) on the Creditors’ Committee, if 

any, any other statutory or non-statutory committees appointed or formed in the Chapter 11 Cases, 

any other person or party in these cases, including any Trustee, and any other person or entity 

acting or seeking to act on behalf of the Estates, except as to any such findings and admissions that 

were expressly and successfully challenged in such Challenge as set forth in a final, non-appealable 

order of a court of competent jurisdiction, and (ii) any Claims and Defenses not brought in a timely 

filed Challenge shall be forever barred; provided that, if and to the extent any Challenges to a 

particular Stipulation or admission are withdrawn, denied or overruled by a final non-appealable 

order, such Stipulation also shall be binding on the Estates and all parties in interest. Nothing in 

this Interim Order vests or confers on any person, including a Creditors’ Committee (if any), 

standing or authority to pursue any cause of action belonging to the Debtors or the Estates, 
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including Challenges with respect to the Stipulations, and all rights to object to such standing are 

expressly reserved.  

27. Expenses and Indemnification of DIP Agent and the DIP Lenders.  

(a) All reasonable and documented out-of-pocket expenses and administrative 

fees, to the extent applicable, for each of the DIP Agent and the DIP Lenders (as set forth below), 

including in connection with (i) the preparation, negotiation and execution of the DIP Documents, 

whether or not the DIP Facility is successfully consummated; (ii) the syndication and funding of 

the DIP Loans; (iii) the creation, perfection or protection of the DIP Liens (including all related 

search, filing and recording fees), if any; and (iv) the ongoing administration of the DIP Documents 

(including the preparation, negotiation and execution of any amendments, consents, waivers, 

assignments, restatements or supplements thereto and the enforcement, collection and repayment 

of the DIP Obligations contemplated thereunder) (collectively, the “DIP Fees and Expenses”), are 

to be paid by the Loan Parties in accordance with paragraph (b), including, for the avoidance of 

doubt, all reasonable documented fees, costs and expenses of (1) counsel to the DIP Agent, 

ArentFox Schiff LLP, and one local counsel in each other appropriate jurisdiction, (2) counsel to 

the Ad Hoc Group, Akin Gump Strauss Hauer & Feld LLP, New Jersey local counsel, and one 

local counsel in each other appropriate jurisdiction (and, in the case of an actual or perceived 

conflict of interest where the person affected by such conflict informs the Borrower of such conflict 

and thereafter retains its own counsel, of another firm or counsel for all such affected persons 

(taken as a whole)), (3) the investment bankers to the Ad Hoc Group, Centerview Partners LLC, 

(4) Kirkland & Ellis LLP, as counsel solely to Ad Hoc Group member Clearlake Capital Group, 

and (5) Katten Muchin Rosenman LLP, as legal counsel to the Fronting Lender. 
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(b) In addition, the Loan Parties will indemnify the DIP Lenders, the DIP Agent 

and their respective Indemnitees or Indemnified Persons (as such terms are defined in the 

applicable DIP Documents) (the “Indemnified Parties”), and hold them harmless from and against 

all reasonable and documented out-of-pocket costs, expenses (with respect to legal fees and 

expenses, limited to the reasonable and documented out-of-pocket legal fees and expenses of one 

primary counsel and one local counsel for each of (i) the DIP Agent and (ii) the Ad Hoc Group), 

liabilities arising out of or relating to the transactions contemplated hereby and any actual or 

proposed use of the proceeds of any loans made under the DIP Facility, and such other liabilities 

as set forth in, in accordance with and subject to the limitations of the DIP Documents; provided 

that no Indemnified Parties will be indemnified for any losses, claims, damages, liabilities or 

related expenses to the extent determined by a final, non-appealable judgment of a court of 

competent jurisdiction to have been incurred solely by reason of the gross negligence or willful 

misconduct of such Indemnified Parties. 

28. Payment of Fees and Expenses. The payment of the fees, expenses and 

disbursements pursuant to this Interim Order (to the extent incurred after the Petition Date) shall 

be made after ten (10) business days (the “Review Period”) (which time period may be extended 

by the applicable professional) following the receipt by: (i) counsel for the Debtors, (ii) counsel 

for the Creditors’ Committee, if any, and (iii) the U.S. Trustee (collectively, the “Fee Notice 

Parties”) of invoices therefor (the “Invoiced Fees”) and without the necessity of filing formal fee 

applications with the Court, including such amounts arising before, on or after the Petition Date. 

The Invoiced Fees shall be in the form of an invoice summary for professional fees and categorized 

expenses incurred during the pendency of these Chapter 11 Cases, and such invoice summary shall 

not be required to contain individual time entries or detail, but shall include a general, brief 
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description of the nature of the matters for which services were performed, and may be in summary 

form only, and may include redactions to protect privileged, confidential or proprietary 

information; provided that the Debtors, the U.S. Trustee and the Creditors’ Committee (if 

appointed) may request additional information regarding the Invoiced Fees during the Review 

Period. The Fee Notice Parties may object to any portion of the Invoiced Fees (the “Disputed 

Invoiced Fees”) within the Review Period by filing with the Court a motion or other pleading, on 

at least ten (10) days’ prior written notice of any hearing on such motion or other pleading, setting 

forth the specific objections to the Disputed Invoiced Fees in reasonable narrative detail and the 

bases for such objections; provided that only the Disputed Invoiced Fees shall not be paid until the 

objection is resolved by the applicable parties in good faith or by order of the Court; provided, 

further, that payment of any undisputed portion of Invoiced Fees shall be promptly paid within 

five (5) days following the expiration of the Review Period. If no objection to the Invoiced Fees 

is filed within the Review Period, then such Invoiced Fees shall be promptly paid, without further 

approval of, or application to, the Court or notice to any other party, and, in any case, within five 

(5) days following the expiration of the Review Period and shall not be subject to any further 

review, challenge or disgorgement. Any and all fees, costs and expenses paid prior to the Petition 

Date by any of the Debtors (i) to the DIP Agent or the other DIP Secured Parties (or any of their 

respective professionals) or (ii) to the Prepetition Secured Parties (or any of their respective 

professionals), are hereby approved in full and shall not be subject to recharacterization, avoidance, 

subordination, disgorgement or any similar form of recovery by the Debtors or any other person. 

The DIP Fees and Expenses and the Adequate Protection Fees and Expenses incurred prior to, and 

which are unpaid as of, the Closing Date (as defined in the applicable DIP Documents) shall be 

indefeasibly paid by the Debtors upon the occurrence of the Closing Date without the applicable 
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parties’ being required to deliver an invoice to the Fee Notice Parties for a Review Period as set 

forth in this paragraph.  

29. Limitation on Use of the DIP Facility, the DIP Collateral and the Prepetition 

Collateral (Including Cash Collateral). Notwithstanding anything herein or in any other order of 

this Court to the contrary, none of the DIP Loans (including any disbursements set forth in the 

Approved Budget or obligations benefitting from the Carve Out), the DIP Collateral, the 

Prepetition Collateral, any Cash Collateral or the Carve Out (other than the Investigation Budget 

Cap (as defined herein)) may be used directly or indirectly, including through reimbursement of 

professional fees of any non-Debtor party, for any of the following (each such prohibited use, a 

“Prohibited Action”): (a) investigate, analyze, commence, prosecute, threaten, litigate, object to, 

contest or challenge in any manner or raise any defenses to the validity, perfection, priority, extent 

or enforceability of any amount due under the DIP Documents, the Prepetition Secured Facilities 

Documents or the liens or claims granted under this Interim Order, the DIP Documents or the 

Prepetition Secured Facilities Documents, including the Prepetition Liens and the DIP Liens, or 

any mortgage, security interest or lien with respect thereto, or any other rights or interests or 

replacement liens with respect thereto or any other rights or interests of the DIP Agent, the other 

DIP Secured Parties or the Prepetition Secured Parties, (b) assert any claims, counterclaims, offset 

and/or defenses, including any Avoidance Actions, or any other causes of action against any of the 

DIP Secured Parties, the Prepetition Secured Parties or, in each case, their respective agents, 

affiliates, subsidiaries, directors, officers, employees, representatives, attorneys or advisors (other 

than with respect to the failure of any of the DIP Secured Parties to perform its obligations under, 

or comply with the terms of, the DIP Commitment Letter or any of the DIP Documents), including, 

in the case of each (a) and (b), without limitation, for lender liability or pursuant to section 105, 
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510, 544, 547, 548, 549, 550 or 552 of the Bankruptcy Code, applicable non-bankruptcy law or 

otherwise, (c) prevent, hinder or otherwise delay the DIP Agent’s or the Prepetition Secured 

Agents’ assertion, enforcement or realization on the DIP Collateral or the Prepetition Collateral, 

in accordance with the DIP Documents or this Interim Order, the applicable Prepetition Secured 

Facilities Documents (subject to the Prepetition Intercreditor Agreements), the exercise of rights 

by the DIP Agent or a Prepetition Secured Agent once an Event of Default has occurred and is 

continuing or any other rights or interests of any of the DIP Agent, the DIP Lenders or the 

Prepetition Secured Parties following the occurrence of a DIP Termination Event or a Cash 

Collateral Termination Event and after the relevant Notice Period, in each case to the extent 

permitted under the DIP Documents, this Interim Order or the Prepetition Secured Facilities 

Documents, as applicable, (d) seek to subordinate (other than to the Carve Out or as set forth in 

this Interim Order) or recharacterize the DIP Obligations or any of the Prepetition Secured 

Obligations or to disallow or avoid any claim, mortgage, security interest, lien or replacement lien 

or payment thereunder, (e) seek to modify any of the rights granted to the DIP Agent, the DIP 

Lenders or any of the Prepetition Secured Parties hereunder or under the DIP Documents or 

Prepetition Secured Facilities Documents, in the case of each of the foregoing clauses (a) through 

(e), without such party’s prior written consent, (f) pay any amount on account of any claims arising 

prior to the Petition Date unless such payments are approved by an order of this Court or otherwise 

permitted under the DIP Documents, or (g) pay allowed Professional Fees, disbursements, costs 

or expenses incurred by any person, including the Creditors’ Committee (if any), in connection 

with any of the foregoing; provided that, for the avoidance of doubt, the foregoing limitations shall 

not apply to defending against a Prohibited Action. The “Investigation Budget Cap” means a cap 
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of $75,000.00 with respect to allowed Professional Fees to be incurred by the Creditors’ 

Committee (if any) to investigate, but not prosecute, under the investigation budget.  

30. Loss or Damage to Collateral. Nothing in this Interim Order, the DIP Documents 

or any other documents related to these transactions shall in any way be construed or interpreted 

to impose or allow the imposition upon the DIP Agent, any DIP Lender or any Prepetition Secured 

Parties of any liability for any claims arising from the prepetition or postpetition activities of the 

Debtors in the operation of their business, or in connection with their restructuring efforts. So long 

as the DIP Agent, the DIP Lenders and the Prepetition Secured Parties comply with their 

obligations under the DIP Documents and this Interim Order and their obligations, if any, under 

applicable law (including the Bankruptcy Code), (a) the DIP Agent, the DIP Lenders and the 

Prepetition Secured Parties shall not, in any way or manner, be liable or responsible for (i) the 

safekeeping of the DIP Collateral, (ii) any loss or damage thereto occurring or arising in any 

manner or fashion from any cause, (iii) any diminution in the value thereof or (iv) any act or default 

of any carrier, servicer, bailee, custodian, forwarding agency or other person and (b) all risk of 

loss, damage or destruction of the DIP Collateral shall be borne by the Debtors. 

31. Reservation of Rights Under the Prepetition Intercreditor Agreements. Pursuant to 

Bankruptcy Code section 510, the Prepetition Intercreditor Agreements and any other applicable 

intercreditor or subordination provisions contained in any of the Prepetition Secured Facilities 

Documents (i) shall remain in full force and effect, (ii) shall continue to govern the relative 

priorities, rights and remedies of the Prepetition Secured Parties (including the relative priorities, 

rights and remedies of such parties with respect to the replacement liens and administrative 

expense claims and superpriority administrative expense claims granted, or amounts payable, by 

the Debtors under this Interim Order or otherwise and the modifications of the automatic stay) and 
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(iii) shall not be deemed to be amended, altered or modified by the terms of this Interim Order or 

the DIP Documents, unless expressly set forth herein or therein. Failure to reference the Prepetition 

Intercreditor Agreements in any provision herein or in the DIP Documents shall not limit the 

effectiveness of the Prepetition Intercreditor Agreements in any respect. 

32. Letters of Credit.  

(a) The Debtors and any applicable letter of credit providers, including any Prepetition 

ABL Secured Parties, are authorized, but not required or directed, to extend, renew, or replace any 

letters of credit issued prior to the Petition Date that may expire during these Chapter 11 Cases or 

issue new letters of credit during these Chapter 11 Cases (pursuant to the terms set forth below in 

paragraph 32(b) herein) in accordance with the terms of the DIP Documents, and pursuant to, as 

applicable, the Prepetition ABL Facility Documents or any standalone letter of credit agreements 

with applicable issuers, including any Prepetition ABL Secured Parties. The Debtors are also 

authorized, but not directed, to take any reasonable related actions, including the pledge of cash 

collateral in support of any new letters of credit, subject to paragraph 32(b) herein, and granting 

any related security interests and paying any related fees. For the avoidance of doubt, no 

Prepetition ABL Secured Party or any other Prepetition Secured Party is required to extend, renew 

or replace any letters of credit. 

(b) To the extent that the Debtors request that an Issuing Bank (as defined in the 

Prepetition ABL Facility Credit Agreement) issue a Letter of Credit (as defined in the Prepetition 

ABL Facility Credit Agreement) under the Prepetition ABL Facility Documents after the Petition 

Date, then prior to the issuance of any such Letter of Credit, the Debtors shall be required to 

(i) deposit in Cash with the Prepetition ABL Agent two percent (2%) of the face amount of such 

Letter of Credit in order to cash collateralize the Issuing Bank’s exposure related to such Letter of 
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Credit; and (ii) permanently repay the outstanding principal balance of the Prepetition ABL 

Facility by an amount equivalent to the face amount of such Letter of Credit.  In addition, to the 

extent that an Issuing Bank issued a Letter of Credit under the Prepetition ABL Facility Credit 

Agreement on behalf of a Debtor within thirty (30) days prior to the Petition Date, the Debtors 

shall, within one (1) business day after entry of this Interim Order, deposit Cash with the 

Prepetition ABL Agent two percent (2%) of the face amount of such Letter of Credit in order to 

cash collateralize the Issuing Bank’s exposure related to such Letter of Credit.  For the avoidance 

of doubt, to the extent the beneficiary of a Letter of Credit issued by an Issuing Bank draws on the 

Letter of Credit during the pendency of the Chapter 11 Cases, then the Issuing Bank is permitted, 

without either having to first seek relief from the automatic stay or any other form of 

supplementary relief from the Court, to exercise any and all remedies under the Prepetition ABL 

Facility Documents against the cash collateral provided to the Prepetition ABL Agent in order to 

make itself whole with regard to any amounts it paid to the beneficiary of the subject Letter of 

Credit. 

(c) For the avoidance of doubt, (i) consistent with Section 2.13(d) of the Prepetition 

ABL Facility Credit Agreement, Prepetition ABL Lenders shall be deemed to have purchased from 

the Issuing Bank their ratable participation in any newly-issued Letter of Credit issued consistent 

with the terms of paragraph 32(b) of this Order, and (ii) the Debtors’ obligations to the Prepetition 

ABL Secured Parties related to any such Letter of Credit shall be secured by the ABL Priority 

Collateral as well as any cash collateral provided by the Debtors pursuant to the terms of this Order, 

which cash collateral shall be free and clear of any liens, except for liens in favor of the Prepetition 

ABL Secured Parties. 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 379 of 405



80 
 

33. Interim Order Governs. In the event of any inconsistency between the provisions 

of this Interim Order and the DIP Documents, the provisions of this Interim Order shall govern.  

34. Binding Effect; Successors and Assigns. The DIP Documents and the provisions of 

this Interim Order, including all findings herein, shall be binding, subject to paragraph 26 of this 

Interim Order, upon all parties in interest in these Chapter 11 Cases, including the DIP Agent, the 

DIP Lenders, the Prepetition Secured Parties, the Creditors’ Committee (if any), any non-statutory 

committees appointed or formed in these Chapter 11 Cases, the Debtors and their respective 

successors and assigns (including any Trustee, an examiner appointed pursuant to Bankruptcy 

Code section 1104 or any other fiduciary with expanded powers appointed as a legal representative 

of any of the Debtors or with respect to the property of any Estate) and shall inure to the benefit 

of the DIP Agent, the DIP Lenders, the Prepetition Secured Parties and the Debtors and their 

respective successors and assigns; provided, however, that the DIP Agent, the DIP Lenders and 

the Prepetition Secured Parties shall have no obligation to permit the use of the Prepetition 

Collateral (including Cash Collateral) or to extend any financing to any Trustee or similar 

responsible person appointed for the Estates. 

35. Limitation of Liability. In determining to make any loan or other extension of credit 

under the DIP Documents, to permit the use of Cash Collateral or in exercising any rights or 

remedies as and when permitted pursuant to this Interim Order or the DIP Documents, none of the 

DIP Agent, the DIP Lenders and the Prepetition Secured Parties shall (i) be deemed to be in 

“control” of the operations or participating in the management of the Debtors; (ii) owe any 

fiduciary duty to the Debtors, their respective creditors, shareholders or estates; and (iii) be deemed 

to be acting as a “Responsible Person” or “Owner” or “Operator” with respect to the operation or 

management of the Debtors (as such terms or similar terms are used in the United States 
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Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. §§ 9601 

et seq., as amended, or any similar federal or state statute). 

36. Master Proof of Claim.  

(a) Notwithstanding any order entered by this Court in relation to the 

establishment of a bar date in any of the Chapter 11 Cases or any Successor Cases to the contrary, 

the DIP Agent, the DIP Lenders and the Prepetition Secured Parties are not required to file proofs 

of claim or requests for administrative expenses in any of the Chapter 11 Cases or Successor Cases 

on behalf of themselves or other Prepetition Secured Parties for any claims allowed herein, 

including any claims arising under the DIP Documents or the Prepetition Secured Facilities 

Documents, including without limitation, any principal, unpaid interest, fees, expenses and other 

amounts under the Prepetition Secured Facilities Documents. The Stipulations, admissions and 

acknowledgments and the provisions of this Interim Order shall be deemed sufficient to and do 

constitute (as applicable) timely proofs of claim or timely requests for administrative expenses for 

the DIP Agent, the DIP Lenders and the Prepetition Secured Parties with regard to all claims 

allowed herein, including any claims arising under the DIP Documents, the Prepetition Secured 

Facilities Documents or the Adequate Protection Obligations, in each case in respect of such debt 

and secured status. Any order entered by the Court in relation to the establishment of a bar date in 

any of the Cases or Successor Cases shall not apply to any claim of the DIP Agent, the DIP Lenders 

or the Prepetition Secured Parties. 

(b) In order to facilitate the processing of claims, to ease the burden upon the 

Court and to reduce an unnecessary expense to the Estates, the DIP Agent and each of the 

Prepetition Secured Agents is authorized, but not directed, in its sole discretion, to file in the 

Debtors’ lead chapter 11 case, In re United Site Services, Inc. (the “Lead Case”), a single master 
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proof of claim on behalf of its respective DIP Secured Parties or Prepetition Secured Parties, as 

applicable, on account of any and all of their respective claims arising under the applicable DIP 

Documents or Prepetition Secured Facilities Documents and hereunder (each, a “Master Proof of 

Claim”) against each applicable Debtor. Upon the filing of a Master Proof of Claim by the DIP 

Agent or a Prepetition Secured Agent in the Lead Case, the DIP Secured Parties or applicable 

Prepetition Secured Parties, and each of their respective successors and assigns, shall be deemed 

to have filed a proof of claim and a request for administrative expenses against each of the Debtors 

in the amount set forth in such Master Proof of Claim for such DIP Secured Parties or Prepetition 

Secured Parties in respect of their claims against each of the Debtors of any type or nature 

whatsoever with respect to the DIP Documents and applicable Prepetition Secured Facilities 

Documents, and such Master Proof of Claim shall be treated as if such entity had filed a separate 

proof of claim and a separate request for administrative expense in each of these Chapter 11 Cases. 

The Master Proofs of Claim shall not be required to identify any DIP Secured Party or Prepetition 

Secured Party by its name (other than the DIP Agent or applicable Prepetition Secured Agent) or 

identify whether any DIP Secured Party or Prepetition Secured Party acquired its claim from 

another party and the identity of any such party or to be amended to reflect a change in the holders 

of the claims set forth therein or a reallocation among such holders of the claims asserted therein 

resulting from the transfer of all or any portion of such claims. The provisions of this paragraph 

36 and the filing of any Master Proof of Claim are intended solely for the purpose of administrative 

convenience and shall not affect the right of any DIP Secured Party or Prepetition Secured Party 

(or its respective successors in interest) to vote separately on any plan proposed in these Chapter 

11 Cases. The DIP Agent and the Prepetition Secured Agents shall not be required to attach to 

their respective Master Proofs of Claim any instruments, agreements or other documents 
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evidencing the obligations owing by each of the Debtors to the applicable DIP Secured Parties and 

Prepetition Secured Parties, which instruments, agreements or other documents will be provided 

upon written request to counsel to the DIP Agent and Prepetition Secured Agents, as applicable. 

Any Master Proof of Claim filed by the DIP Agent or any Prepetition Secured Agent shall be 

deemed to be in addition to and not in lieu of any other proof of claim or request for administrative 

expenses that may be filed by any of the DIP Secured Parties or Prepetition Secured Parties.  

37. Information and Other Covenants. The Loan Parties shall comply in all material 

respects with the reporting requirements set forth in the DIP Documents. Until such time as all 

DIP Obligations (other than contingent indemnification obligations as to which no claim has been 

asserted) are paid in full, and subject to Section 23 supra, the Debtors shall continue to use and 

maintain the cash management system in effect as of the Petition Date (the “Cash Management 

System”), as modified by this Interim Order and any order of the Court authorizing the continued 

use of the Cash Management System that is acceptable to the DIP Agent and the Required DIP 

Lenders, in accordance with the DIP Documents, and the Prepetition ABL Agent. Except as 

provided for in the DIP Documents (including with respect to any deposits or cash collateral 

permitted pursuant to the DIP Credit Agreement), the Debtors shall not open any new deposit or 

securities account that is not subject to the liens and security interests of each of the DIP Secured 

Parties, and any such accounts shall be subject to the lien priorities and other provisions set forth 

in this Interim Order. 

38. Insurance. To the extent that any of the Prepetition Secured Parties is listed as 

additional insured and/or loss payee under the Borrower’s or Guarantors’ insurance policies, the 

DIP Agent is also deemed to be the additional insured and/or loss payee under such insurance 

policies and shall act in that capacity and distribute any proceeds recovered or received in respect 
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of any such insurance policies, in each case, subject to the Carve Out, (x) in the case of proceeds 

of ABL Priority Collateral, first, to the payment of all Prepetition ABL Facility Obligations and 

all Adequate Protection Obligations owing to the Prepetition ABL Secured Parties, second, to the 

payment in full of the DIP Obligations and third, to the payment of the obligations arising under 

the Prepetition Secured Facilities Documents (other than the Prepetition ABL Facility Documents), 

in each case subject to and consistent with the relative rights and priorities set forth on Exhibit 2 

hereto and the Prepetition Intercreditor Agreements and (y) otherwise, first, to the payment in full 

of the DIP Obligations and second, to the payment of the obligations arising under the Prepetition 

Secured Facilities Documents, in each case subject to and consistent with the relative rights and 

priorities set forth on Exhibit 2 hereto and the Prepetition Intercreditor Agreements. 

39. Effectiveness. This Interim Order shall constitute findings of fact and conclusions 

of law pursuant to Bankruptcy Rule 7052 and shall take effect and be fully enforceable nunc pro 

tunc to the Petition Date immediately upon entry hereof. Notwithstanding Bankruptcy Rules 

4001(a)(3), 6004(h), 6006(d), 7062 or 9014 or any Local Bankruptcy Rule, or Rule 62(a) of the 

Federal Rules of Civil Procedure, this Interim Order shall be immediately effective and 

enforceable upon its entry, and there shall be no stay of execution or effectiveness of this Interim 

Order. 

40. Headings. Section headings used herein are for convenience only and are not to 

affect the construction of or to be taken into consideration in interpreting this Interim Order. 

41. Payments Held in Trust. Except as expressly permitted in this Interim Order or the 

DIP Documents and subject to the Carve Out in all respects, in the event that any person or entity 

receives any payment on account of a security interest in DIP Collateral, receives any DIP 

Collateral or any proceeds of DIP Collateral or receives any other payment with respect thereto 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 384 of 405



85 
 

from any other source prior to indefeasible payment in full in cash of all DIP Obligations under 

the DIP Documents, and termination of the commitments in accordance with the DIP Documents 

(other than contingent indemnification obligations as to which no claim has been asserted), such 

person or entity shall be deemed to have received, and shall hold, any such payment or proceeds 

of DIP Collateral in trust for the benefit of the DIP Agent and the DIP Lenders based on the rights 

and priorities set forth on Exhibit 2 hereto and shall immediately turn over such proceeds to the 

DIP Agent, or as otherwise instructed by this Court, for application in accordance with the DIP 

Documents and this Interim Order based on the rights and priorities set forth on Exhibit 2 hereto. 

42. Credit Bidding. Upon entry of this Interim Order, subject to Bankruptcy Code 

section 363(k), the terms of the DIP Documents, the applicable provisions of the Prepetition 

Intercreditor Agreements, and the rights and lien priorities set forth on Exhibit 2 attached hereto: 

(i) the DIP Agent (at the direction of the Required DIP Lenders) and the Prepetition First-

Out/Second-Out Agent (at the direction of the Required Lenders (as defined in the Prepetition 

First-Out/Second-Out Credit Agreement)) shall each have the unconditional right to credit bid the 

aggregate outstanding DIP Obligations and Prepetition First‑Out/Second‑Out Obligations 

(including any amounts on account of the First‑Out/Second‑Out Adequate Protection 507(b) 

Claims), respectively, including any accrued interest and expenses thereon, during any sale of the 

Debtors’ assets (in whole or in part), including sales occurring pursuant to Bankruptcy Code 

section 363 or included as part of any restructuring plan subject to confirmation under Bankruptcy 

Code section 1129(b)(2)(A)(ii)-(iii) (any of the foregoing sales or dispositions, a “Sale”), on a 

dollar-for-dollar basis in connection with any Sale of Fixed Asset Priority Collateral (or the 

postpetition equivalent thereof); (ii) the Prepetition ABL Agent (at the direction of the “Required 

Lenders” (as defined in the Prepetition ABL Facility Credit Agreement)) shall have the 
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unconditional right to credit bid the aggregate outstanding Prepetition ABL Facility Obligations, 

including any accrued interest and expenses, during any Sale, on a dollar-for-dollar basis in 

connection with any Sale of ABL Priority Collateral; and (iii) if any Sale includes both prepetition 

or postpetition ABL Priority Collateral and Fixed Asset Priority Collateral and the DIP Secured 

Parties, Prepetition First‑Out/Second‑Out Secured Parties and Prepetition ABL Secured Parties, as 

applicable, are unable after negotiating in good faith to agree on the allocation of the purchase 

price between the prepetition or postpetition ABL Priority Collateral and Fixed Asset Priority 

Collateral, any of their respective agents may apply to the Court to make a determination of such 

allocation consistent with the terms of the applicable Prepetition Intercreditor Agreements, this 

Interim Order and the Final Order. The DIP Agent, the Prepetition First-Out/Second-Out Agent 

and the Prepetition ABL Agent shall have the absolute right to assign, sell or otherwise dispose of 

their respective rights to credit bid to any acquisition entity or joint venture formed in connection 

with such bid. Any of the DIP Agent, the Prepetition First-Out/Second-Out Agent and the 

Prepetition ABL Agent, in their respective capacities as such, shall be deemed to be a qualified 

bidder (or such analogous term or capacity) in connection with any Sale, and the Debtors shall not 

object to any of the DIP Agent, the Prepetition ABL Agent or Prepetition First-Out/Second-Out 

Agent credit bidding the full amount of the then outstanding DIP Obligations, Prepetition ABL 

Facility Obligations, or Prepetition First‑Out/Second‑Out Obligations (including any Adequate 

Protection Obligations, as applicable), respectively. 

43. Joint and Several. The Debtors are jointly and severally liable for the DIP 

Obligations and all other obligations hereunder.  

44. No Waiver by Failure to Seek Relief. The failure of the DIP Secured Parties or 

Prepetition Secured Parties to seek relief or otherwise exercise their rights and remedies under this 
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Interim Order, the DIP Documents, the Prepetition Secured Facilities Documents or applicable 

law, as the case may be, shall not constitute a waiver of any of the rights hereunder, thereunder or 

otherwise of the DIP Agent, DIP Lenders or Prepetition Secured Parties. 

45. Necessary Action. The Debtors are authorized to take all such actions as are 

necessary or appropriate to implement the terms of this Interim Order and the transactions 

contemplated hereby. 

46. Retention of Jurisdiction. The Court shall retain jurisdiction to enforce the 

provisions of this Interim Order. 

47. Final Hearing. The Final Hearing is scheduled for [●], 2026 at [●] [a/p].m. (Eastern 

Time) before this Court; provided that the Final Hearing may be adjourned or otherwise postponed 

upon the Debtors’ filing of a notice of such adjournment. 

48. Objections. Any party in interest objecting to the relief sought at the Final Hearing 

shall file and serve written objections, which objections shall be served upon (a) the Debtors, 118 

Flanders Road, Suite 4000, Westborough, MA 01581, Attn.: John Hafferty 

(Haff@unitedsiteservices.com); (b) proposed counsel to the Debtors, Milbank LLP, 55 Hudson 

Yards, New York, NY 10001, Attn.: Dennis Dunne (DDunne@milbank.com), Sam Khalil 

(SKhalil@milbank.com), Matthew Brod (MBrod@milbank.com); Lauren Doyle 

(LDoyle@milbank.com), Ben Schak (BSchak@milbank.com) and Cole Schotz P.C., Court Plaza 

North, 25 Main Street, Hackensack, NJ 07601, Attn: Michael D. Sirota 

(MSirota@ColeSchotz.com), Felice R. Yudkin (FYudkin@ColeSchotz.com), Daniel J. Harris 

(DHarris@ColeSchotz); (c) the United States Trustee, One Newark Center, 1085 Raymond 

Boulevard, Suite 2100, Newark, NJ, Attn.:  Jeffrey M. Sponder (Jeffrey.M.Sponder@usdoj.gov), 

Samantha Lieb (Samantha.Lieb2@usdoj.gov); (d) counsel to certain of the DIP Lenders and the 
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Ad Hoc Group, Akin Gump Strauss Hauer & Feld LLP, Robert S. Strauss Tower, 2001 K Street 

N.W., Washington, DC 20006, Attn.: Scott L. Alberino (salberino@akingump.com) and 2300 N. 

Field Street, Suite 1800, Dallas, Texas 75201, Attn: Zach Lanier (zlanier@akingump.com) and 

Pashman Stein Walder Hayden, P.C., 101 Crawfords Corner Road, Suite 4202, Holmdel, New 

Jersey 07733, Attn:  John W. Weiss (jweiss@pashmanstein.com); (f) counsel to the DIP Agent, 

Reed Smith LLP, 1201 Market Street, Suite 1500, Wilmington, DE 19801, Attn: Kurt Gwynne 

and Cameron Capp (KGwynne@ReedSmith.com and CCapp@ReedSmith.com); (g) counsel to 

the Prepetition First-Out/Second-Out Agent and the Prepetition ABL Agent, Cahill Gordon & 

Reindel LLP, 32 Old Slip, New York NY 10005, Attn: Joel Moss (jmoss@cahill.com) and Jordan 

Wishnew (jwishnew@cahill.com); and (h) any statutory committee appointed in these Chapter 11 

Cases, in each case to allow actual receipt by the foregoing no later than [•], 2026 at [•] p.m. 

(Eastern Time). If no objection to entry of a Final Order is timely filed and served, the Court may 

enter the Final Order without holding the Final Hearing. 
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Exhibit 1  
 

Prepetition Lien Priorities 
 

Fixed Asset Priority Collateral ABL Priority Collateral 

Prepetition 2024 First Lien Facilities Liens 

Prepetition Amended Term Loan Liens 
Prepetition Intercompany Liens 

Prepetition ABL Liens 

Prepetition ABL Liens 
Prepetition 2024 First Lien Facilities Liens 

Prepetition Amended Term Loan Liens 
Prepetition Intercompany Liens 
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Exhibit 2  
 

Lien Priorities on DIP Collateral 
 

The DIP Liens, the Adequate Protection Liens and the Prepetition Liens shall in each case be subject to the 
Carve Out (both as to lien priority on the DIP Collateral and to priority of payment) and otherwise have the 
following priority on the DIP Collateral and the applicable Prepetition Collateral at the applicable Debtor 
entities obligated on the DIP Obligations or the applicable Prepetition Secured Obligations, in each case 
subject to the terms of the Prepetition Intercreditor Agreements, any other intercreditor, subordination or 
similar agreement, as applicable:1 
 

DIP Collateral (other than 
Fixed Asset Priority Collateral 
and ABL Priority Collateral) 

Fixed Asset Priority Collateral ABL Priority Collateral 

Carve Out Carve Out Carve Out 

Permitted Liens 
(solely as to applicable collateral) 

Permitted Liens 
(solely as to applicable collateral) 

Permitted Liens 
(solely as to applicable collateral) 

DIP Liens DIP Liens ABL Adequate Protection Liens 

Adequate Protection Liens First‑Out/Second‑Out Adequate 
Protection Liens 
First-Out Notes Adequate 
Protection Liens 
Amended Term Loan Adequate 
Protection Liens 
Third-Out Notes Adequate 
Protection Liens 

Prepetition ABL Liens 

 Prepetition 2024 First Lien 
Facilities Liens 
Prepetition Amended Term Loan 
Liens 
Prepetition Intercompany Liens 

DIP Liens 

 ABL Adequate Protection Liens First‑Out/Second‑Out Adequate 
Protection Liens 
First-Out Notes Adequate 
Protection Liens 
Amended Term Loan Adequate 
Protection Liens 
Third-Out Notes Adequate 
Protection Liens 

 Prepetition ABL Liens Prepetition 2024 First Lien 
Facilities Liens 
Prepetition Amended Term Loan 
Liens 
Prepetition Intercompany Liens 

 
1  The application of proceeds of any DIP Collateral and Prepetition Collateral shall be subject in all respects to the 

payment priorities set forth in the Prepetition Intercreditor Agreements. 
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Exhibit 3 
 

Initial Approved Budget 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 392 of 405



United Site Services, Inc., et al., CONFIDENTIAL

Initial Approved Budget 
(1) DRAFT - SUBJECT TO MATERIAL CHANGE

Week # 1 2 3 4 5 6 7 8 9 10 11 12 13 13 Weeks

Week Ending 1/3 1/10 1/17 1/24 1/31 2/7 2/14 2/21 2/28 3/7 3/14 3/21 3/28 1/3 - 3/28

DIP BUDGET ($ in millions)

Operating Reciepts $13.0 $15.7 $15.7 $11.5 $15.7 $17.0 $17.0 $13.6 $17.0 $15.2 $15.2 $15.2 $15.2 $196.8

Non-Operating Receipts -- -- -- -- -- -- -- -- -- -- -- -- -- --

Total Receipts 13.0 15.7 15.7 11.5 15.7 17.0 17.0 13.6 17.0 15.2 15.2 15.2 15.2 196.8

Operating Payments (26.9) (13.9) (13.4) (11.6) (15.8) (15.5) (17.6) (12.2) (18.1) (8.3) (14.4) (11.1) (14.6) (193.3)

Capital Expenditures (0.1) (0.9) (0.9) (0.9) (0.9) (0.9) (0.9) (0.9) (0.9) (0.7) (0.7) (0.7) (0.7) (10.5)

Operating Payments & Capital Expenditures (26.9) (14.8) (14.3) (12.6) (16.7) (16.4) (18.5) (13.1) (19.0) (9.1) (15.1) (11.9) (15.3) (203.8)

Operating Cash Flow (14.0) 0.8 1.3 (1.1) (1.0) 0.6 (1.5) 0.5 (2.0) 6.1 0.1 3.3 (0.1) (6.9)

Restructuring (2.1) (1.7) (1.7) (2.5) (1.9) (2.4) (2.4) (6.2) (2.6) (1.9) (1.9) (5.7) (1.9) (34.8)

Debt Service (0.3) (0.6) (0.5) (0.1) (0.1) (0.8) (0.1) (0.0) (0.0) (2.0) (0.1) (0.0) (0.0) (4.6)

Other Non-Operational (0.1) (0.1) (0.1) (0.1) (0.1) (0.1) (0.1) (0.1) (0.1) (0.0) (0.0) (0.0) (0.0) (0.6)

Non-Operating Payments (2.5) (2.3) (2.2) (2.6) (2.1) (3.2) (2.6) (6.3) (2.6) (4.0) (2.0) (5.8) (2.0) (40.1)

Net Cash Flow ($16.5) ($1.5) ($0.9) ($3.7) ($3.1) ($2.7) ($4.1) ($5.8) ($4.7) $2.2 ($2.0) ($2.4) ($2.1) ($47.0)

Cash Balance - Beginning 5.6 51.7 44.2 42.6 38.6 35.4 90.3 86.2 80.5 75.8 78.0 76.0 73.6 $5.6

Net Cash Flow (16.5) (1.5) (0.9) (3.7) (3.1) (2.7) (4.1) (5.8) (4.7) 2.2 (2.0) (2.4) (2.1) (47.0)

(+) DIP Facility Borrowings 62.5 -- -- -- -- 57.5 -- -- -- -- -- -- -- 120.0

(-) Letters of Credit -- (6.0) (0.7) (0.4) -- -- -- -- -- -- -- -- -- (7.1)

Cash Balance - Ending $51.7 $44.2 $42.6 $38.6 $35.4 $90.3 $86.2 $80.5 $75.8 $78.0 $76.0 $73.6 $71.5 $71.5

LIQUIDITY 

Cash - Ending Balance 51.7 44.2 42.6 38.6 35.4 90.3 86.2 80.5 75.8 78.0 76.0 73.6 71.5 71.5

Restricted ABL Cash -- -- -- -- -- -- -- -- -- -- -- (2.5) (2.5) (2.5)

Total Net Liquidity $51.7 $44.2 $42.6 $38.6 $35.4 $90.3 $86.2 $80.5 $75.8 $78.0 $76.0 $71.1 $69.0 $69.0

NOTES 

(1) Initial Approved Budget excludes chapter 11 exit costs such as transaction fees, accrued professional fees and accrued interest expenses that would be paid upon emergence from chapter 11.
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Exhibit 4 
 

DIP Credit Agreement 
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EXHIBIT I  TO RSA 
Corporate Governance Term Sheet
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GOVERNANCE TERM SHEET 
 

December 28, 2025 

This term sheet (this “Governance Term Sheet”) sets forth certain material terms in respect of the 
corporate governance for the new parent company (the “Company”) after the consummation of the 
proposed restructuring of PECF USS Intermediate Holding II Corporation and certain of its direct and 
indirect subsidiaries that are contemplated to be debtors and debtors in possession (collectively, the 
“Debtors”) in voluntary prepackaged cases commenced under chapter 11 of title 11 of the United States 
Code on or before December 29, 2025 in the United States Bankruptcy Court for the District of New Jersey.  
This Governance Term Sheet has been prepared for discussion purposes only and is non-binding, but shall 
serve as the basis for further negotiations regarding definitive agreements. 

 
This Governance Term Sheet is proffered in the nature of a settlement proposal in furtherance of 

settlement discussions. Accordingly, this Governance Term Sheet and the information contained herein are 
entitled to protection from any use or disclosure to any party or person pursuant to Rule 408 of the Federal 
Rules of Evidence and any other applicable rule, statute, or doctrine of similar import protecting the use or 
disclosure of confidential settlement discussions. This Governance Term Sheet shall remain strictly 
confidential and may not be shared with any other party or person without the consent of the Required 
Consenting Second-Out Creditors (as such term is defined in that certain Restructuring Support Agreement, 
dated as of the date hereof, by and among PECF USS Intermediate Holding II Corporation and the other 
parties thereto (the “RSA”). 
 
THIS GOVERNANCE TERM SHEET DOES NOT CONSTITUTE (NOR SHALL IT BE CONSTRUED 
AS) AN OFFER TO SELL OR BUY, NOR THE SOLICITATION OF AN OFFER TO SELL OR BUY, 
ANY SECURITIES OR OTHER INSTRUMENTS, IT BEING UNDERSTOOD THAT SUCH AN OFFER 
OR SOLICITATION, IF ANY, WILL BE MADE ONLY IN COMPLIANCE WITH APPLICABLE LAW. 

 
 

Organizational Form: The Company shall be organized as a Delaware limited liability company 
and shall be treated as a corporation for US federal income tax purposes.  

Board of Managers: The organizational documents of the Company will provide that the 
Company’s board of managers (the “Board”) will initially have nine (9) 
managers (each, a “Manager”). The initial term for the Managers will be 
for a period of two (2) years from the Plan Effective Date (the “Initial 
Term”).  The Board will initially consist of the persons listed below, in 
each case until their successors are appointed or elected, as applicable, or 
such Managers are otherwise replaced as set forth in this section: 

i. Clearlake shall be entitled to appoint three (3) Managers, for 
so long as it, together with its affiliates, continues to hold at 
least 30% of the outstanding equity interests of the Company, 
two (2) Managers for so long as it, together with its affiliates, 
continues to hold at least 15% (but less than 30%) of the 
outstanding equity interests of the Company and one (1) 
Manager for so long as it, together with its affiliates, 
continues to hold at least 10% (but less than 15%) of the 
outstanding equity interests of the Company; 
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ii. Searchlight shall be entitled to appoint two (2) Managers, for 
so long as it, together with its affiliates, continues to hold at 
least 15% of the outstanding equity interests of the Company, 
and one (1) Manager for so long as it, together with its 
affiliates, continues to hold at least 10% (but less than 15%) 
of the outstanding equity interests of the Company; 

iii. Apollo shall be entitled to appoint one (1) Manager for as long 
it, together with its affiliates, continues to hold at least 10% 
of the outstanding equity interests of the Company; 

iv. Oaktree, Canyon and Sixth Street shall collectively be 
entitled to appoint two (2) Managers as long as such holders, 
together with their respective affiliates, continue to hold at 
least 15% of the outstanding equity interests of the Company 
and one (1) Manager as long as such holders, together with 
their respective affiliates, continue to hold at least 10% (but 
less than 15%) of the outstanding equity interests of the 
Company in the aggregate; provided, that at least one such 
Manager shall be an independent director under NYSE rules 
(each Manager appointed pursuant to clause (i)-(iv), a “Major 
Holder Manager”); provided, further that the independent 
Manager shall be required to resign in the event Oaktree, 
Canyon and Sixth Street lose the right to appoint two (2) 
Managers (but retain the right to appoint one (1) Manager); 
and 

v. One (1) Manager shall be the Chief Executive Officer of the 
Company (the “CEO Manager”). 

Additionally, without limiting the foregoing, (i) Searchlight will be 
entitled to appoint three (3) Managers for so long as it, together with its 
affiliates, holds at least 30% (but less than 50%) of the outstanding equity 
interests of the Company, (ii) Apollo will be entitled to appoint two (2) 
Managers for so long as it, together with its affiliates holds at least 15% 
(but less than 30%) of the outstanding equity interests of the Company 
and three (3) Managers for so long as it, together with its affiliates holds 
at least 30% (but less than 50%) of the outstanding equity interests of the 
Company and (iii) if at any time, any of Clearlake, Searchlight or Apollo, 
together with their affiliates, holds at least 50% of the outstanding equity 
interests of the Company, then Clearlake, Searchlight or Apollo, as 
applicable, shall be entitled to appoint five (5) of the then voting 
Managers. In each case, the size of the Board shall be increased to 
accommodate the Manager designation rights of Clearlake, Searchlight 
and Apollo, as applicable, and clause (y) of the following paragraph will 
not apply if Clearlake, Searchlight or Apollo, as applicable, subsequently 
falls below such applicable ownership threshold; provided, that in no 
event shall the Board have more than 10 Managers.  The right to appoint 
a Major Holder Manager shall not be assignable by any Ad Hoc Group 
Member.   

If the number of Major Holder Managers any holder is entitled to appoint 
decreases, (x) such holder’s applicable designated Major Holder 
Manager(s) shall be deemed to have automatically resigned from the 
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Board, and (y) a Manager will be appointed to fill the vacancy created 
thereby by a majority of the remaining Major Holder Managers and any 
such Manager shall be deemed to be Major Holder Manager for all 
purposes hereunder.  

After the Initial Term, the Board appointment rights set forth above shall 
continue to apply and in the event one or more Board seats are not subject 
to the appointment rights described above, the Manager to fill such seat 
shall be elected by the holders of the outstanding equity interests and any 
such Manager shall be deemed to be Major Holder Manager for all 
purposes hereunder.  

Each Ad Hoc Group Member shall be entitled to appoint one (1) observer 
to the Board, so long as they continue to hold at least 5% of outstanding 
equity interests of the Company. Additionally, the Board may, in its 
discretion, appoint up to two observers by majority vote of the Major 
Holder Managers.  

The Manager and observer appointment rights described above shall not 
be assignable. For purposes of determining a holder’s Manager or 
observer designation rights, the percentage of shares held by such holder 
will be calculated without giving any effect to any shares issued pursuant 
to any management incentive plan or any other similar management 
equity issuances and any equity issuances not subject to pre-emptive 
rights. Only Managers who are not full-time employees of the Company 
or the holder entitled to appoint such Manager will be entitled to receive 
compensation for service on the Board (other than customary 
indemnification and expense reimbursement that will be provided to all 
Managers). 

Each committee of the Board shall have the same composition as the 
Board itself or provide for proportionate approval mechanisms.  

No director, officer, manager, employee, agent, representative or direct or 
indirect equityholder of any person identified on a disqualified lender list 
under the Company’s then-existing credit facilities or any affiliate thereof 
(each such person and affiliate thereof, a “Disqualified Lender”) may be 
appointed as a Manager (including, for clarity, as a Major Holder 
Manager). 

Chairman:  For so long as Clearlake is entitled to appoint at least three Managers to 
the Board, Clearlake will be entitled to select the Chair of the Board. 
Thereafter, the Chair of the Board shall be selected by a majority of the 
Major Holder Managers. For clarity, the Chair of the Board will not have 
a casting vote in the event of a tied vote. 

Board Decisions: Subject to the following paragraph, decisions of the Board will require the 
affirmative vote of at least six Major Holder Managers; provided, that 
following the 6th anniversary of the Plan Effective Date, only the approval 
of five Major Holder Managers shall be required to approve any sale of 
the Company, recapitalization or other transaction resulting in a change 
of control. For clarity, a Transfer by a holder in accordance with the 
ROFO and tag-along provisions below that results in a change of control 
of the Company but is not a full sale of the Company will not require 
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Board approval.  

For so long as the number of Major Holder Managers on the Board 
exceeds eight (such excess Major Holder Managers, the “Additional 
Managers”), the number of Major Holder Managers required to approve 
any decision of the Board pursuant to the foregoing paragraph will be 
automatically increased by the number of Additional Managers. 

Each Major Holder Manager will have one vote on all decisions to be 
made by the board, and the CEO Manager will be a non-voting Manager. 

Executive Committee 
Board Matters: 

The following matters (the “Executive Committee Board Matters”), 
whether proposed to be taken by the Company or any of its subsidiaries, 
will require the approval of an executive committee of the Board (the 
“Executive Committee”): 

• M&A, joint ventures or strategic alliance activity in excess of $25 
million for any single transaction or $75 million in the aggregate 
in any calendar year; 

• Incur funded indebtedness that would result in the Company’s 
leverage ratio increasing by more than 1.0x;  

• Approve any management incentive plan (or material 
amendments thereto) in excess of 12% of the fully diluted equity 
of the Company; provided, that any management incentive plan 
in excess of 15% of the fully diluted equity of the Company shall 
require the approval of at least 75% of the equityholders of the 
Company; and 

• Hire or terminate the CEO. 

The ability to participate in, and (where applicable) consent to, any 
Executive Committee Board Matters shall not be assignable by any 
person. 

Any Ad Hoc Group Member who at any time holds at least 18% of the 
outstanding equity interests of the Company will be entitled to appoint 
one member to the Executive Committee for so long as such Ad Hoc 
Group Member continues to hold at least 15% of the outstanding equity 
interests of the Company, in each case, calculated without giving any 
effect to any shares issued pursuant to any management incentive plan or 
any other similar management equity issuances and any equity issuances 
not subject to pre-emptive rights. For the avoidance of doubt, as of the 
Plan Effective Date, Clearlake and Searchlight shall each be, and will be 
the only, holders entitled to appoint members of the Executive 
Committee.  

All decisions of the Executive Committee will require the approval of each 
Executive Committee member at the relevant time. 

Transfers: No holder shall be permitted to sell, exchange, assign, pledge, encumber 
or otherwise transfer (“Transfer”) any of its equity interests in the 
Company (i) if, as a result of such Transfer, the Company would be 
subject to reporting obligations under any applicable securities laws, (ii) 
to a direct or indirect competitor of the Company identified by the Board 
in good faith from time to time (a “Competitor”) and provided to the 
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holders in writing, other than in connection with a sale of the Company or 
a Transfer pursuant to the Drag-Along Rights described below or (iii) to 
any Disqualified Lender (any such Transfer (i)–(iii), a “Prohibited 
Transfer”).  

Notwithstanding the foregoing, each holder shall be entitled to Transfer 
all or any portion of its equity interests: (a) with respect to any holder who 
is a natural person, to an immediate family member of such holder or to a 
company, partnership or trust established for the benefit of such holder or 
an immediate family member of such holder and (b) except for equity 
interests issued pursuant to any management incentive plan or other 
incentive plan of the Company or any of its subsidiaries, to an affiliate of 
such holder (each of the foregoing, a “Permitted Transfer”). Any 
Transfers must be made in compliance with applicable securities laws. 

Right of First Offer: The Company organizational documents will contain a Right of First 
Offer provision pursuant to which any holder wishing to Transfer all or 
any portion of its equity interests to a third-party purchaser (a 
“Transferring Member”) (other than a Permitted Transfer) must deliver 
a notice to the Company for transmission to each former member of the 
ad hoc group (i.e., Clearlake, Searchlight, Apollo, Oaktree, Canyon and 
Sixth Street, and collectively the “Ad Hoc Group Members”) that 
(together with its affiliates) owned at least 5% of the outstanding equity 
interests of the Company on the Plan Effective Date and as of the date of 
such notice continues to own at least 5% of the outstanding equity 
interests of the Company, in each case, calculated without giving any 
effect to any shares issued pursuant to any management incentive plan or 
any other similar management equity issuances and any equity issuances 
not subject to pre-emptive rights (each, a “Qualified Holder”), offering to 
Transfer such equity interests of the Transferring Member to each 
Qualified Holder (each, a “ROFO Opportunity”).  Each Qualified Holder 
receiving such notice (together with its affiliates) shall have 10 business 
days following receipt of the notice to specify a price at which such 
Qualified Holder would be willing to purchase all or a portion of the 
equity interests being offered by the Transferring Member. The 
Transferring Member shall then have 10 business days to either accept or 
decline any offer received from any Qualified Holder (or accept any offer 
on a descending order based on price (on a per unit basis) if any such offer 
is for less than all of the equity interests being offered).  If the Transferring 
Member rejects such offer, the Transferring Member shall have up to 120 
days to solicit offers for the equity interests from third-party purchasers 
(the “Marketing Period”). Upon conclusion of the Marketing Period, the 
Transferring Member may elect to accept any third party offer (including 
partial sales), so long as it is at a higher price (on a per unit basis) than the 
highest offer specified in any notice provided by any Qualified Holder 
and on substantially similar other terms and conditions set forth in the any 
applicable notice delivered by Qualified Holder, or may elect to sell its 
equity interests to one or more Qualified Holders, so long as such offers 
are accepted in descending order based on price (on a per unit basis).  In 
the event that the Transferring Member is unable to complete such a 
Transfer, then it must follow the applicable procedures in connection with 
any subsequent offer to sell. In the event of a proposed Transfer pursuant 

Case 25-23630-MBK    Doc 15    Filed 12/29/25    Entered 12/29/25 04:20:20    Desc Main
Document      Page 400 of 405



 

6 
  

to the ROFO provision, at the request of the purchasing holders, the 
Company and the Transferring Member will enter into a customary 
confidentiality agreement and the Company will disclose all material non-
public information to such Transferring Member without any cleansing 
provision.  

Tag-Along Rights: To the extent a holder (or group of holders) wishes to transfer at least 15% 
of the outstanding equity interests of the Company in one or a series of 
related transactions (other than a Permitted Transfer), each holder will 
have customary tag-along rights to participate in such sale on a pro rata 
basis on the same terms and conditions.   

Drag-Along Rights: The Company organizational documents shall provide that the approval 
of holders of two thirds of the outstanding equity interests of the Company 
(calculated without giving any effect to any shares issued pursuant to any 
management incentive plan or any other similar management equity 
issuances and any equity issuances not subject to pre-emptive rights) (the 
“Supermajority Holders”) shall collectively have customary drag-along 
rights in connection with a sale transaction to a third party unaffiliated 
with any dragging equity holder (and no dragging equity holder shall be 
permitted to provide debt financing to the third party acquiror in 
connection with the sale unless the opportunity to provide such financing 
is provided to any Ad Hoc Group Member via the pre-emptive rights 
provision).  All dragged holders shall receive the same amount, form and 
mix of consideration on account of their equity interests (on a per interest 
basis) and execute the same agreement in connection with any such sale 
of the Company, subject to customary limitations. 

Pre-Emptive Rights: Each Ad Hoc Group Member shall have customary preemptive rights on 
equity, equity linked issuances (including preferred equity) and debt 
issuances to affiliates of the Company, by the Company and its 
subsidiaries, subject to customary exceptions. Any Ad Hoc Group 
Member that fully exercises its pre-emptive rights in respect of any 
applicable issuance may elect to purchase its full pro rata share of any 
unsubscribed securities in respect of such applicable issuance on the same 
terms. 

Related Party 
Transactions: 

The organizational documents will provide that any transactions with any 
related party of the Company shall be (i) a bona fide transaction, (ii) on 
an arm’s length basis and (iii) approved by a majority of the disinterested 
Major Holder Managers (which shall not include any Manager appointed 
by the related party or its affiliates). For purposes of this section, “related 
party” shall mean (a) any affiliate of the Company or (b) any other person 
if such other person, together with its affiliates, beneficially owns more 
than five percent (5%) of the then outstanding equity interests of the 
Company.   

The approval requirements above will not apply to (i) equity offerings 
subject to preemptive rights under the organizational documents and (ii) 
compensation and benefits provided to Managers (subject to the 
provisions of this term sheet) or any managers, directors, officers or 
employees of the Company and its subsidiaries.  
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Information Rights: The Company will provide or make available to each holder that is not a 
Competitor via an electronic dataroom or other electronic medium, in 
each case, promptly after such financial statements and information are 
made available to the Company’s lenders and if not made available to the 
Company’s lenders, promptly following their preparation: 

i. audited consolidated financial statements and financial 
information as of the end of and for each fiscal year (including an 
income statement, balance sheet and statement of cash flows but 
excluding notes to the financial statements); and 

ii. unaudited consolidated financial statements and financial 
information as of the end of and for each of the first three quarters 
of each fiscal year and applicable year-to-date period (including 
an income statement, balance sheet and statement of cash flows 
but excluding notes to the financial statements). 

Additionally, the Company will provide or make available to each Ad Hoc 
Group Member via an electronic dataroom or other electronic medium, in 
each case, promptly after such financial statements and information are 
made available to the Company’s lenders and if not made available to the 
Company’s lenders, promptly following their preparation: 

i. any management discussion and analysis that is prepared by the 
Company;   

ii. all current reports prepared by the Company; and  

iii. all other information that is provided to the Company’s lenders.  

In addition, the Company shall furnish to the holders, upon reasonable 
request, any information reasonably required by the shareholders in 
connection with their public reporting or tax reporting obligations, to the 
extent such information is reasonably available to the Company. In no 
event will any financial information required to be furnished be required 
to include any information required by, or to be prepared or approved in 
accordance with, or otherwise be subject to, any provision of Section 404 
of the Sarbanes-Oxley Act of 2002 or any rules, regulations, or accounting 
guidance adopted pursuant to that section. 

Registration Rights: Following an initial public offering, one or more holders holding (together 
with their affiliates) at least 10% of the then outstanding equity interests 
(calculated without giving any effect to any shares issued pursuant to any 
management incentive plan or any other similar management equity 
issuances and any equity issuances not subject to pre-emptive rights) will 
be entitled to customary demand rights and all holders that are Qualified 
Holders will be entitled to customary piggyback rights after an initial 
public offering, subject to customary lockups and underwriter cut-backs; 
provided that any underwriter cut-backs in a demand registration shall be 
on a pro rata basis among the holders that elect to participate. Customary 
expenses and indemnification provisions will be included as part of the 
registration rights. 
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Corporate 
Opportunities; 
Fiduciary Duties: 

To the fullest extent permitted by applicable law, the Company and all 
holders will waive the doctrine of corporate opportunities and any 
applicable fiduciary duties, in each case, other than as applicable to such 
Managers that are employees or officers of the Company.   

Amendments: The organizational documents may not be amended, terminated or 
otherwise modified or waived without the approval of (i) the 
Supermajority Holders and (ii) the Board; provided, that (w) each holder 
with the right to appoint a Manager must provide prior written consent 
to any amendment or modification to the organizational documents that 
would modify such holder’s appointment rights, (x) each Qualified 
Holder, must approve any amendment or modification to the transfer 
rights/restrictions, ROFO rights, tag-along rights, drag-along rights, 
preemptive rights, information rights and amendment provisions, (y) any 
amendment, modification or waiver that would adversely affect in any 
respect the rights or obligations of any holder without similarly and 
proportionally affecting the rights or obligations hereunder of all other 
holders (for the avoidance of doubt, without giving effect to any holder’s 
specific tax or economic position, any other matters personal to a holder 
or any rights given to holders owning a certain level of equity interests 
in the Company), shall not be effective as to such holder without such 
holder’s prior written consent, and (z) any amendment, modification or 
waiver to certain provisions regarding capital contributions (and making 
of additional contributions), distributions, exculpation, indemnification, 
liability and duties, and limited liability protection that adversely affects 
a holder shall not be effective without the consent of each adversely 
affected holder. 
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