
   

IN THE UNITED STATES BANKRUPTCY COURT 
 

FOR THE SOUTHERN DISTRICT OF TEXAS 
 

ANANT KUMAR TRIPATI, 
 
    Plaintiff, 
 
  v. 
 
SARA TIRSCHWELL, et al, 
 
    Defendants. 

Adversary Proceeding # 23-03072 
 
Assigned to: Bankruptcy Judge Christopher M. 
Lopez 

 
STATE OF ARIZONA DEFENDANTS’ RESPONSE TO 

PLAINTIFF’S MOTION FOR INHERENT POWER AND RULE 11 SANCTIONS 
AGAINST COUNSEL AND DEFENDANTS (DOC. 93) 

 
Defendants Struck Love Bojanowski and Acedo, PLC, 1  Daniel P. Struck, Michael 

Gottfried, Betty Ulibarri, and Diane Bohuszewicz2 (collectively, “State of Arizona Defendants”), 

submit this response in opposition to Plaintiff’s Motion for Inherent Power and Rule 11 Sanctions 

Against Counsel and Defendants (Doc. 93).  For the following reasons, Plaintiff Tripati’s Motion 

should be denied because it is unintelligible, improper, and Plaintiff has otherwise failed to meet 

his burden of establishing that he is entitled to sanctions under Fed. R. Bankr. P. 9011(c).  

I. RELEVANT BACKGROUND. 

Tripati filed his original Adversary Complaint on May 1, 2023.  (Doc. 1.)  On May 15, 

Tripati filed an “Omnibus Motion to Amend Adversary and Consolidate ECF 244; 261; 280 and 

Proof of Claims,” and attached a “Corrected Verified Adversary Complaint” as an attachment to 

that motion (referred to as the “Amended Adversary Complaint.”).  (Doc. 4, 4-1.)  On May 19, 

 
1 The Adversary Complaint incorrectly refers to this Defendant as “Struck Wieneke & 

Love PLC.”  
2  The Adversary Complaint misspells these Defendants’ names as “Ullibari” and 

“Boschuweicz.” 
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Tripati filed summonses and certificates of service indicating that only his original Adversary 

Complaint was mailed to the State of Arizona Defendants.  (See Doc. 7, 11, 12, 19.)  To date, 

Plaintiff has not served the State of Arizona Defendants with the Amended Adversary Complaint.  

Nonetheless, the adversary action simply rehashes the same claims he made against them in Tripati 

v. Wexford Health Sources, Inc., No. 2:20-CV-00427, 2022 WL 1516780 (W.D. Pa. Feb. 14, 

2022), which were dismissed by United States District Court for the Western District of 

Pennsylvania and affirmed by the Third Circuit.  Id., 2022 WL 1013446, at *3 (W.D. Pa. Apr. 5, 

2022); Tripati v. Wexford Health Sources Inc., No. 22-1861, 2022 WL 17690156, at *1 (3d Cir. 

Dec. 15, 2022). 

On June 5, State of Arizona Defendants filed a Motion to Screen Plaintiff’s Pro Se Inmate 

Adversary Complaint pursuant to the Prison Litigation Reform Act (“PLRA”), 28 U.S.C. § 1915A, 

and Request for an Extension of Time to File a Responsive Pleading.  (Doc. 25.)  That motion is 

currently pending.  On July 17, Tripati filed a flurry of applications for default, including his 

Applications to the Clerk for Entry of Default Against Morrissey, Erwin, and Johnson, for failure 

to plead or otherwise respond to his complaint.  (See Doc. 74, 75, 78.)  Morrissey, Erwin, and 

Johnson were never served with either the original Adversary Complaint or the Amended 

Adversary Complaint.  On July 19, the State of Arizona Defendants—including Morrissey, Erwin, 

and Johnson—filed a Motion to Screen the Amended Adversary Complaint.3  (Doc. 86.)  That 

motion is also pending.   

 
3 In that Motion, Defendants Erwin, Morrissey, and Johnson specifically noted that they had not 
appeared in this case due to lack of service, and that they moved for screening for the limited 
purpose of preventing a default judgment against them. (See Doc. 86 at 1, n.3.)  
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On approximately July 10, 2023, counsel for the State of Arizona Defendants received 

Plaintiff’s Motion for Inherent Power and Rule 11 Sanctions Against Counsel and Defendants in 

the mail.  (Exhibit 1 is a true and correct copy of the Motion received by the State of Arizona 

Defendants on or about July 10, 2023.)   

On July 31, 2023, Plaintiff filed a Motion for Inherent Power and Rule 11 Sanctions 

Against Counsel and Defendants, which was different from the motion mailed to undersigned 

counsel on July 10.  (Doc. 93; see also Ex. 1.)  In support of his request for Rule 11 sanctions, 

Plaintiff appears to allege that he requested certain documents from the State of Arizona 

Defendants and/or undersigned counsel, but that he was not provided with the documents he 

requested.  (Doc. 93 at 7-8.)  He claims that he informed counsel that if he was provided with the 

documents and they did not show fraud, he would dismiss his claims.  (Id. at 7.)  He also claims 

that undersigned counsel requested that the Court screen Plaintiff’s adversary complaint under the 

PLRA knowing that the PLRA does not apply to bankruptcy proceedings, and has “deceived” the 

Court by arguing that the claims in Plaintiff’s adversary action were previously litigated when they 

were not.  (Id. at 12-13, 17, 20-21.)  He also alleges that the Ninth Circuit, Third Circuit, District 

of Arizona, and Arizona State courts refused to review his spoliation claims against Defendants, 

although it is unclear what this means or what he is referring to.  (Id. at 15, 17.)  In addition, 

Plaintiff alleges that the underlying Chapter 11 bankruptcy petition filed by Tehum Care Services, 

Inc. was filed in bad faith and is fraudulent.  (Id. at 11-12.)   

Plaintiff also requests that the Court utilize its “inherent power” to impose sanctions on 

Defendants and to appoint a special prosecutor under 111 U.S.C. 105(a) to prosecute them.  (Id. at 

19-20, 22.)  He claims that no lawyer should have filed the underlying bankruptcy action, which 

he alleges is fraudulent, and that the lawyers who filed for bankruptcy knew they were acting in 
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bad faith in violation of Rule 11.  (Id. at 20.)  Plaintiff appears to allege that all Defendants and 

their counsel in the adversary action were involved in the filing of the underlying bankruptcy action 

and allegedly “perpetrated one of the biggest frauds in the United States Bankruptcy Court history,” 

which warrants sanctions.  (Id. at 20-22)   

II. LEGAL ARGUMENT.  

Rule 11 of the Federal Rules of Civil Procedure does not apply in federal bankruptcy court.  

Instead, Rule 9011 of the Federal Rules of Bankruptcy applies, and provides in relevant part that: 

“[b]y presenting to the court (whether by signing, filing, submitting, 
or later advocating) a petition, pleading, written motion, or other 
paper, an attorney or unrepresented party is certifying to the best of 
the person’s knowledge, information, and belief, formed after an 
inquiry reasonable under the circumstances, (1) it is not being 
presented for an improper purpose, such as to harass or to cause 
unnecessary delay or needless increase in the cost of litigation; (2) 
the claims, defenses, and other legal contentions therein are 
warranted by existing law or by a nonfrivolous argument for the 
extension, modification, or reversal of existing law or the 
establishment of new law; (3) the allegations and other factual 
contentions have evidentiary support or, if specifically so identified, 
are likely to have evidentiary support after a reasonable opportunity 
for further investigation or discovery; and (4) the denials of factual 
contentions are warranted on the evidence or, if specifically so 
identified, are reasonably based on a lack of information or belief.” 

Fed. R. Bankr. P. 9011(b).  

Sanctions may be awarded under Rule 9011(c) and can be initiated by motion or on the 

Court’s own initiative.  See Fed. R. Bankr. P. 9011(c) (“If, after notice and reasonable opportunity 

to respond, the court determines that subdivision (b) has been violated, the court may, subject to 

the conditions stated below, impose an appropriate sanction upon the attorneys, law firms, or 

parties that have violated subdivision (b) or are responsible for the violation.”); see also Fed. R. 

Bankr. P. 9011(c)(1)(A)-(B).  A motion for sanctions must describe the specific conduct alleged 

to have violated subdivision (b) and must be served in accordance with Rule 7004.  Fed. R. Bankr. 

P. 9011(c)(1)(A).  The motion for sanctions may not be presented to the Court unless, within 21 
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days after service of the motion, “the challenged paper, claim, defense, contention, allegation, or 

denial is not withdrawn or appropriately corrected, except that this limitation shall not apply if the 

conduct alleged is the filing of a petition in violation of subdivision (b).”  Id.  Monetary sanctions 

may not be awarded against a represented party for a violation of subdivision (b)(2).  Fed. R. Bankr. 

P. 9011(c)(2)(A).  And Rule 9011(d) expressly states that Rule 9011 does not apply to disclosures 

and discovery requests, responses, objections, and motions that are subject to the provisions of 

Rules 7026 through 7037.  Fed. R. Bankr. P. 9011(d). 

Rule 9011 is “essentially identical” to Fed. R. Civ. P. 11, and courts may apply Rule 11 

jurisprudence when considering sanctions brought pursuant to Fed. R. Bankr. 9011.  In re David, 

487 B.R. 843, 868 (Bankr. S.D. Tex. 2013); Cadle Co. v. Pratt (In re Pratt), 524 F.3d 580, 586 

(5th Cir. 2008).  The burden of proof is on the moving party to establish that sanctions are 

appropriate.  If a prima facie case is made, only then does the burden shift to the attorney or party 

against whom sanctions are sought to demonstrate a legitimate basis for the offending filing.  In 

re KPMA Partnership Ltd., 2006 WL 2868978, at *1 (Bankr. S.D. Tex. Oct. 5, 2006).  “[S]anctions 

are normally reserved for rare and exceptional case[s] where the action is clearly frivolous, legally 

unreasonable, or without legal foundation or brought for an improper purpose. It is an 

extraordinary remedy, one to be exercised with extreme caution.”  Sievert v. Howmedica Osteonics 

Corp., 2020 WL 2507678, at *3 (N.D. Tex. May 15, 2020).  

Furthermore, courts have the inherent power to award sanctions for bad faith and abusive 

litigation tactics in a bankruptcy court proceeding.  See F.D.I.C. v. Maxxam, Inc., 523 F.3d 566, 

590-594 (5th Cir. 2008) (stating that court’s inherent power to sanction is “governed not by rule 

or statute but by the control necessarily vested in courts to manage their own affairs”) (emphasis 

in original); In re Case, 937 F.2d 1014, 1023 (5th Cir. 1991) (holding that the bankruptcy court 
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“has the inherent power to award sanctions for bad-faith conduct in a bankruptcy court 

proceeding.”)). The standard for imposing such sanctions is “extremely high” and must be 

established by clear and convincing evidence. Goldin v. Bartholow, 166 F.3d 710, 722 (5th Cir. 

1999); In re Parsley, 384 B.R. 138, 180 (Bankr. S.D. Tex. 2008).  To award sanctions, the court 

must find that the “very temple of justice has been defiled” by the party’s conduct.  Knight v. 

Luedtke (In re Yorkshire, LLC), 540 F.3d 328, 332 (5th Cir. 2008).   

A. Plaintiff’s Failure to Strictly Comply with Rule 9011(c)(1) Is Fatal to His 
Motion for Sanctions.  

Strict compliance with Fed. R. Bank. P. 9011(c)(1) is a mandatory prerequisite to an award 

of sanctions.  See Elliott v. Tilton, 64 F.3d 213, 216 (5th Cir. 1995) (“The plain language of the 

rule indicates that this notice and opportunity prior to filing is mandatory.”); see also Tompkins v. 

Cyr, 202 F.3d 770, 788 (5th Cir. 2000) (affirming denial of sanctions because (1) the defendant 

failed to serve a copy of the motion on the respondents twenty-one days prior to filing with the 

court, and (2) the defendant did not file motion until after the trial had concluded).  Strict 

compliance means that each respondent must be served with a copy of the to-be-filed motion for 

sanctions at least 21 days in advance of filing the motion.  See Tilton, 64 F.3d at 216 (denying 

sanctions motion for failure to serve defendants and defense counsel with the motion prior to 

filing).  In addition, the served motion and the filed motion must be identical.  Uptown Grill, L.L.C. 

v. Camellia Grill Holdings, Inc., 46 F.4th 374, 389 (5th Cir. 2022) (“We hold today that the Rule 

11 safe harbor provision requires identicality.”).  Failure to strictly comply with Fed. R. Bank. P. 

9011(c)(1) is fatal to a party’s request for sanctions.  See Pratt, 524 F.3d at 588.   

Here, it is obvious from the face of Plaintiff’s filed Motion and the motion served on 

undersigned counsel on July 10, 2023, that the motions are not identical, as Plaintiff’s filed Motion 

contains two additional pages.  (See Ex. 1.)  Because the motions are not identical, Plaintiff has 
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failed to strictly comply with Fed. R. Bank. P. 9011(c)(1), which is fatal to his request for 

sanctions.  Plaintiff’s Motion should be denied on this basis alone.  

B. Plaintiff Is Not Entitled to Sanctions Under Rule 9011(c)(1). 

Plaintiff claims that the State of Arizona Defendants improperly moved for screening under 

the PLRA despite knowing that the PLRA does not apply to bankruptcy proceedings, that they 

failed to provide him with requested documents, and that they were somehow involved in the filing 

of the underlying bankruptcy action by Tehum Care Services, Inc., and that the bankruptcy was 

filed in bad faith and is fraudulent.   (Doc. 93 at 7-8, 11-13, 17, 20-21.)  All of these allegations 

are unsupported speculation, and do not satisfy Plaintiff’s burden to establish a prima facie case 

for sanctions.  In re KPMA, 2006 WL 2868978 at *1. 

First, the State of Arizona Defendants had no involvement in Tehum Care Services, Inc.’s 

Chapter 11 bankruptcy filing.  Nor is there any basis for Plaintiff’s fanciful conspiracy theory that 

these defendants were somehow engaged in a scheme whereby Tehum Care Services, Inc. 

fraudulently petitioned for bankruptcy in bad faith.  There is no evidence or inference to support 

such a frivolous assertion.   

Next, the State of Arizona Defendants relied on valid legal precedent in moving for 

screening of Plaintiff’s Adversary Complaint under the PLRA.  (Doc. 25 at 2, n.4.)  Plaintiff fails 

to provide any authority supporting his assertion that the PLRA does not apply to pro se inmate 

complaints in adversary bankruptcy actions despite his contention otherwise.  (Doc. 93 at 12-13.)  

The fact that Plaintiff does not agree with the arguments asserted by the State of Defendants in 

their motions to screen his complaints under the PLRA does not establish a prima facie case for 

sanctions under Rule 9011(b)(2).  Moreover, Plaintiff’s allegation that he was not found to have 

committed fraud upon the court, or that his “racketeering issues” were not decided against him are 

meritless.  (See Doc. 93 at 12; see also Doc. 25 at 2-7.)  Such vague and conclusory allegations do 
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not establish that Plaintiff is entitled to sanctions.  See Fed. R. Bankr. P. 9011(c)(1)(A); see also 

Jeanty v. Txfm, Inc., 2020 WL 8084980, at *1-2 (E.D. Tex. Nov. 24, 2020), report and 

recommendation adopted, 2021 WL 89982 (E.D. Tex. Jan. 11, 2021) (denying Rule 11 motion 

based on general allegations of fraud on the court, false representations, and filing documents 

without a legal basis for failing to describe specific conduct that allegedly violates the rule); Alley 

Bros., LLC v. Krishnan, 2019 WL 1614625, at *2 (E.D. Tex. Apr. 16, 2019) (overruling 

defendants’ arguments regarding their Rule 11 motion because they raised “only conclusory 

allegations, which do not support granting such relief”). 

Third, the State of Arizona Defendants have no record of Plaintiff requesting the 

documents alleged in his Motion.  (See Doc. 93 at 7-8.)  Even if Plaintiff did request these 

documents, Rule 9011 does not apply to discovery requests.  See Fed. R. Bankr. P. 9011(d).  And 

Plaintiff is not entitled to discovery at this juncture, particularly because Defendants have not been 

served with formal discovery requests, have not met and conferred, and have not attended a Rule 

26(f) case management conference.  See Fed. R. Civ. P. 26(d)(1) (“A party may not seek discovery 

from any source before the parties have conferred as required by Rule 26(f)”); see also Fed. R. 

Bankr. P. 7026 (“Rule 26 F.R.Civ.P. applies in adversary proceedings.”). Moreover, Plaintiff 

should not be permitted to engage in litigation blackmail whereby he purportedly demands 

documents prematurely and then moves for sanctions for Defendants’ alleged failure to produce 

them.  Plaintiff’s vague and unsupported request for sanctions based on the State of Arizona 

Defendants’ alleged failure to provide him with documents is therefore improper and should be 

denied.   

Finally, and for the reasons stated above, Plaintiff has not met the “extremely high” burden 

in establishing by clear and convincing evidence that he is entitled to sanctions under this Court’s 
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inherent power.  Goldin, 166 F.3d at 722; In re Parsley, 384 B.R. at 180.  Aside from Plaintiff’s 

general and vague assertions as to all Defendants, there is no specific allegation against the State 

of Arizona Defendants establishing fraud or bad faith, particularly with respect to the underlying 

bankruptcy action.  See David, 487 B.R. at 870 (general complaints of misconduct are insufficient; 

“[t]he imposition of sanctions using inherent power must be accompanied by a specific finding of 

bad faith.”).  Plaintiff’s request for “inherent power” sanctions should be denied.   

C. Plaintiff Is Not Entitled to the Appointment of a Special Prosecutor.  

Plaintiff requests that the Court appoint a special prosecutor to prosecute Defendants under 

111 U.S.C. § 105(a).  (Doc. 93 at 19-20.)  But 111 U.S.C. § 105(a) does not appear to exist.  If 

Plaintiff is requesting that the Court appoint a special prosecutor under 11 U.S.C. § 105(a), this 

request also fails.  11 U.S.C. § 105(a) states that the Court “may issue any order, process, or 

judgment that is necessary or appropriate to carry out the provisions of this title” and that the Court 

is not precluded from “taking any action or making any determination necessary or appropriate to 

enforce or implement court orders or rules, or to prevent an abuse of process.”  This provision does 

not entitle Plaintiff to the appointment of a special prosecutor.  Nor has Plaintiff provided any 

authority showing that he is entitled to a special prosecutor “to prosecute” defendants in a pro se 

inmate adversary action improperly brought in federal bankruptcy court.  Plaintiff’s request for the 

appointment of a special prosecutor is frivolous, baseless, and should be denied.   

III. CONCLUSION. 

For the reasons above, the State of Arizona Defendants respectfully request that the Court 

deny Plaintiff’s Motion for Inherent Power and Rule 11 Sanctions Against Counsel and Defendants 

(Doc. 93) in its entirety.   
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 Dated this 21st day of August 2023.  
 
 

Respectfully submitted, 
 
STRUCK LOVE BOJANOWSKI & ACEDO, PLC 
 
s/ Daniel P. Struck      
Daniel P. Struck 
TX Federal Court ID No. 012377 
dstruck@strucklove.com 
3100 W. Ray Road, Suite 300 
Chandler, AZ 85226 
 
Attorneys for Defendants Struck Love Bojanowski 
& Acedo, PLC., Daniel P. Struck, Betty Ulibarri, 
Diane Bohuszewicz, and Michael Gottfried 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on the     day of August 2023, I electronically filed the foregoing 
with the Clerk of Court using the CM/ECF system which will send notification of such filing to all 
counsel of record. 

 
On the same date, I served a true copy of the foregoing on Pro Se Plaintiff my first class mail, 

postage prepaid: 
 
Anant Kumar Tripati, #102081 
ASPC Yuma 
P.O. Box 8909 
San Luis, AZ 85349 

 
 
 

Respectfully submitted, 
 
STRUCK LOVE BOJANOWSKI & ACEDO, PLC 
 
s/ Daniel P. Struck      
Daniel P. Struck 
TX Federal Court ID No. 012377 
dstruck@strucklove.com 
3100 W. Ray Road, Suite 300 
Chandler, AZ 85226 
 
Attorneys for Defendants Struck Love Bojanowski 
& Acedo, PLC., Daniel P. Struck, Betty Ulibarri, 
Diane Bohuszewicz, and Michael Gottfried 
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IN THE UNITED STATES BANKRUPTCY COURT 
 

FOR THE SOUTHERN DISTRICT OF TEXAS 
 

ANANT KUMAR TRIPATI, 
 
    Plaintiff, 
 
  v. 
 
SARA TIRSCHWELL, et al, 
 
    Defendants. 

Adversary Proceeding # 23-03072 
 
Assigned to: Bankruptcy Judge Christopher 
M. Lopez 

 
ORDER DENYING PLAINTIFF’S MOTION FOR INHERENT POWER AND RULE 11 

SANCTIONS AGAINST COUNSEL AND DEFENDANTS  
 

ON THIS DAY came to be heard Defendants Struck Love Bojanowski and Acedo, PLC, 

Daniel P. Struck, Michael Gottfried, Betty Ulibarri, and Diane Bohuszewicz’s Response to 

Plaintiff’s Motion for Inherent Power and Rule 11 Sanctions Against Counsel and Defendants 

(Doc. 93).  After reviewing the Response, the Court finds that Plaintiff’s Motion for Inherent 

Power and Rule 11 Sanctions Against Counsel and Defendants should be DENIED.  It is therefore 

ORDERED that Plaintiff’s Motion for Inherent Power and Rule 11 Sanctions Against Counsel and 

Defendants is DENIED in its entirety. 

SO ORDERED on this ____ day of ______________________, 2023. 

 
 
 
 
                         
       CHRISTOPHER LOPEZ 

UNITED STATES BANKRUPTCY JUDGE 
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