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|| case 2:12-cv-00601-ROS  Document 3921 Filed 07/16/21 Pdge 27 of 37

C Janu&l:y - February:| March April”
M _ | Location 2021 2021 2021 2021
98| Eyman | 80% | 82% |. 9% | 82%
8| Lewis | 90% | 8w | 78% | 8%
98| Winslow | 75% | 100% | 100% .| 100%
Total _ D
Nuncompllant 29 25 .33 ‘32

This plamly establishes that despne the emergcnce from the pandem.tc Defendants -

" remain noncomphant with some of the most fundamental and critical aspects of medical

and mental health care dehvery o : ‘ -

: ~ RESCISSICN
A 'Defendants Kmow Rescission Was Always Possible )
- After concluding the Snpulatlon represented an appropriate resolution, the Court |
clpsed this case “subject to the Court rmaintaining jurisdiction to supervise the enforcement
of the settlement 4s provided in the parties’ Stipulation.” d)oc 1458). On November 15,
2018, the Court warned Defendants their “actlons raise the distmct szerable poss1b111ty
that the. Stipulation will have to be set aside and the parties mstmcted to Imgate again.”

. (Doc. 3057 at 9). Defendants acknowledged as ml_xch Whe]_l arguing before the Ninth

"Circuit Court of Appeals in September 2019. At oral argument, defense counsel told the
‘Ninth Circuit this Court lacked contempt authority under the Stipulation and argued, -
instead, that the Ct.mrt could vacate the settlement and et the case for trial. Defense
counsel made this clear in response to Judge Callahin questioning De'fendants’ position

[ that the Court lacked the authority to-enforce the: stlpulauon through its contempt powers

'Judge Callahan: So the sti ulatmn then just basically means
nothing? 1 mean it’s just is what we agree to and if it
doesn’t work out then that’s it. The court can’t do anything?

: Defendants’ Counsel: No. The court definitely has
enforcement ability. First ofall, if the court concludes that the
parties: aren’t dealing with the . . . complying with the

stipulation, it can vacate the stipulation and we can go back and
litigate the case. _

Defendants later atternpted to graft a post—hoc ‘Tfationalization for their oral argument

statement saying they meant only that “state law contractual remedies . . . are available to

_27_
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could result in the resumption of lmgatlon.

failed again to bring about comphiance, -
~ B.  Legal Basis for Undoing Settlement

?m 30

.enf'orce noncompliance, including initiating ari action in state Gourt for breach of contract.”
{(Doc. 3411 at 1). But that i is far from what they said. Rather, ‘Defendants representcd that
if the Court “concludes that the parties aren’t . complymg with the stlpulation it can

vacate the sﬂpulatlon” and resume lmgatlon Defendants were very aware their fallures

Further, as Defendants were told in October 201 9, after revxemng Dr. Stern’ 8 expert

report,. the Court identified rescission of the Stipulatlon as one nf the thrce Temaining

. | optlons “The other twcbrenewed setflement segotiations and further contempt
sanctlons—have DOW Since been repeatedly attempted but proven unsuccessful in
provoking: oompl[ance And the Court recogmzed in February 2020 that.the “record
supports a finding of rescission,” but elected to give Defendants “one more, but final,
aftempt nt coercive sanctions.” (Doc.3495at1). As detaﬂe@above, that attempt obviously

- In 1994, the Supreme Court addressed federal courts’. power to enforce settlement
agreements. Kolkonen v._GuarJian Life Ins. Co. ofAmericn, 511 U.8. 375 (19.94): In -
distinguishing between a district court enforcing a settlement agreement and reopening a
dlsmmsed action because of a parties’ repudiation of 3 settlement: agreement, the Supreme
Court reeogmzed that “some Courts of Appeals have held the Latter can be obtained under
Federal Rule of Civil Ptocedure 60(b)(6).” Id. at kYR (mtemal footnote omitted). The
Supreme Court cited the Ninth Circuit as one such crcuit. Id. at 378 (cmng Keelmg v |
Shéet Metal Workers Int’l Assn., 93TF. 2d 408,410 (9t Cir. 1991)). The Ninth Circuit is
not alone as the First, Fourth, and Sixth Circuits have also so held. See, e.g., Delay v.
| Gordon, 475 F.3d 1030, 104445 & n.11 (9th Cir. 2006), United States'v. Baus, 834 F.2d
1114, 1124 (1st Cir. 1987),Faufax Countywide Citizens Assn. v. Fairfax County, 571 F.2d

, '1299 1302-1303 (4ih Cir. 1978); Hinsdale v. Farmers Natl. Bank & Trust Co., 823 F.2d
993 996 (6th er 1937), Aro Corp. v. Allied Witan Co., 531 F.2d 1368 1371 (6th Cir. |
1975) Thus, it-is Well-estabhshed that a party’s behavior a&er entering into a settlement
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best, the record has shown that counsel presented a declaration (that there were no relevant
T

so at the time it was presented Plaintiff presents smoke, not ﬁre The only fire shown
(the presentation of a declaration that turned out wrong) is not an extreme circumstance
but an unfortunately common byproduct of counsel’s dependence upon his client and -
others to assist in developmg discovery responses.

Moreover, even if Plaintiff could produce evidence of thie claimed fire, it woild not

call for disqualification (although perhaps other sanctlons) Rather, dlsquahﬁcatlon is not

{i normally justified as a pumtlve measure, but rathor only to protect the ongoing fairness of

‘the litigation. For example, where the atforriey’s misconduct affects his ability to
vigorously represent his client (e.g. because of a conﬂictof interest, etc.), or ozhore the |
attorney may use privileged information to the disadvantage of his opponent. See Bd. of
Ed. of City of New York v. Nyquist, 590 F.2d 1241, 1246 (2d Cir. 1979). Here, any|
“purported misconduct is in the past and has already been rectified by the eventual
- disclosure of the error and the existence of the emalls

Other sanctions. against counsel (if any were shown to be dppropriate) should not|
be applied by the Court in this proceeding. Local Rule of Civil Procedure 83.1 goverss
the appearance and conduct of counsel in this Court. That Rule provides:

(4) Scope; Enforcement. Nothing in this Local Rule is intended to
modify, or take the place of, the Court's inherent powers, contempt
powers or the sanctions provisions contamed in any applicable
federal rule or statute. Fuxther, mothing in this Local Rule is
infended to confer upen any attorney or party the nght tofilea
motion to enforce the provisions of this L.ocal Rule, The initiation
of enforcement proceedings under this Local Rule is within the sole
discretion of the Court. _

LRCiv 83. 1(f)(4) (emphas1s added). Thls Rule conports with the principle, applicable in
Atizona and in the federal courts eschewing the use of ethical violations as a sword by| -
litigants. See Alexander v. ;S’up'eriorCt. Iﬁ & For Maﬁc’opa Cty., 141 Ariz. 157, 161, 685
P.2d 1309; 1313 (1984) (*Only in extreme circuoastancos shoold a party to a_llawsuit be

-2-
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Case 2:19-cv-04638-ROS-JFM Document 208 Filed 12/07/21 Page 2 of 68

205).> The Court will grant in part and deny in part Corizon Defendant’s Motion, deny
Centurion and Shinn’s Motion, and grant Shank’s Motion to Supplement.
L Background

In his Complaint, Shank'alleged that for years, he has been denied adequate
treatment for serious medical needs related to his prostate, bladder, sphincter, and shoulder,
(Doc. 1 at 3—11.) Shank alleged that he had to undergo prostate surgery, but there were
complications, he was denied the recommended post-surgery follow up, and specialist
consults have been delayed. He further alleged that he has suffered extreme pain and
damage from medical staff’s inability to competently treat him and to properly insert
catheters. Shank also alleged that Defendants refused to provide a sphincter implant and:
medication ordered by a specialist, and they have delayed and denied shoulder surgery
ordered by a specialist. Shank stated that he has suffered pain, repeated and ongoing
infections, and lost 50% use of his left arm. (/d) For relief, Shank requests damages and
injunctive relief. (/d. at 18.)

Corizon Defendants move for summary judgment on the grounds that (1) Shank’s
urinary claims are time-barred, (2) neither Corizon nor any individual Corizon Defendant
acted with deliberate indifference to Shank’s serious medical needs, (3) Shank suffered no
injury attributable to Defendants, and (4) punitive damages are not warranted. (Doc. 136.)

Centurion and Shinn move for summary judgment on the grounds that (1) Shank
has not demonstrated deliberate indifference on the part of Centurion or Shinn, (2) Shank
suffered no injury attributable to Centurion or Shinn, (3) Shank received the requested
surgery and is scheduled for a second surgery, and (4) Shank has not demonstrated a policy
or custom that caused an alleged constitutional violation. (Doc. 124).

On October 29, 2021, Shank filed his Motion to Supplement the Record, which
seeks to submit additional evidence in the form of a grievance and grievance responses

related to his medical care. (Doc. 205.)

3 Also before the Court is Shank’s Métion for Sanctions (Doc. 160), which will be
addressed separately.

-2.
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Case 2:21-cv-00676-ROS-CDB Document 47 Filed 07/01/21 Page 11 of 16

amount to deliberate indifference to [a plainﬁff 5] serious medical needs.” Sanchez v. Vild,
891 F.2d 240, 242 (9th Cir. 1989). The action must rise to a level of “unnecessary and
wanton infliction of pain.” Estelle, 429 U.S. at 105.

Plaintiff has demonstrated a strong likelihood of success on his Eighth Amendment
medical claim. Plaintiff previously required surgical fcpair of a recurrent hernia and has
been seeking treatment for a shrunken Esﬁcle- as wefl as groin and abdominal pain for
approximately six months, While Defendants claim Plaintiff has been provided care
consistent with his “current medical diagnosis,” it is not clear what “diagnosis” Defendants
are referencing. The only diagnosis Plaintiff has received since 2019 was a diagnosis of
“other chronic pain” made sixteen months before he reported a decrease in testicle size and
cighteen months before his ultrasound was performed; (Doc.31-2 at 183—84.) In addition,
Defendants’ own records show that Plaintiff was denied access to two different diagnostic
tools initially recommended by Karanja-Adams: a pelvic/lower abdominal ultrasound and
aurology consultation. Although Defendants attempt to portray these reversals as reasoned
determinations regarding a lack of medical necessity based on Karanja-Adams reevaluating
Plaintiff’s condition, their characterization is not supported by the record.

Defendants’ explanatioﬁ for Karanj'a—Adams’s reconsideration of the pelvic/lower

‘abdominal ultrasound is baseless. Defendants assert “[i]t was later determined”—by whom

1]

they do not say—"that based on the presentation and exam that [sic] only the testicular
ultrasound needed to take place.”® (Doc. 31 at 4) Their failure to attribute this
detenﬁination is telling, as the evidence cited does not refléct any basis for the cmcelaﬁop
of Plaintiff’s pelvic uitrasound. (Doc. 31-2 at 41-51.) The only relevant evidence, a March
3, 2021 “Consultation Request Action” (Doc. 31-2 at 40), is too ambiguous to conclude
Karanje;-Adams was even responsible for t_his decisioﬁ, much less that she made this
decision based on further presentation and examination. That document merely indicates

Karanja-Adams canceled the consultation request on March 3; 2021, notin_g, “No clinical

At the cﬁdcnﬁary hearing, defense counsel appeared to backirack from this
position by arguing the pelvic ultrasound did occur. Defense counsel’s constantly shifting
positions makes it difficult to determine what, in fact, they are arguing. :

-11 -
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- o Inmate Property/Lontraband/])nsposmon T kmg
| b _TICNUNIT R l DATE (mpmtiatyy) TIME .
- | ADCRR NUMBER | PROPERTY SEIZED BY (Last, Airst M. (Please print)
Jsao_y___ ' lezz
SEIZED PROPERTY RECEIPT
# Description - Reason
”/'/ LSE -
r/ -
, .
/ ~

ST At

@71’ 10 %YMU m’)

L “Jlne | €001 A3
The above described contraband was seized from the suspectinmate ven hefshe kno / Toiok Jsaid ?MW’BW
facility, or was found in possession of said contraband in violation of A.R.113-2505.
CONTRABAND COMTROL/CHAIN OF CUSTODY ff/)Wi l\ qM\ﬂ
Evitiehca Tontioi NC;..MM— —— R — ‘»md B T
'; From D_ate (mmiddAryyy) Tre To Initials
i~ — — Iy
-
// - . = 2 = . ! -
PROPERTY RELEASE
e INMB_T_E SIGNATURE DATE Of NOTIFICATION (mm/daayyy)
& - R
NTRABAND CONTROL NUMBER NOTIFIED BY (iztr Signature and Badge Number)

| wish to have the property listed above destroyed by the ADCRR

HOLD FOR: Appeal (This option applies oniy for publications excluded under i: fartment Order §14, Inmate Mail). Inmate must timely submit Inmate

/O

"0 [ wish to donate the property listed above to the Department of Corractions, Rehabilitation and Reentry (ADCRR)

O

D
Letter Form 916-1 to initiate appeal process per Department Grder 914, Inmate Mail.

O

SEND ToO: 1 HOLD FOR: ‘
Name Name
Address —TE . Address
' yd
SIGNATURE OF P‘ERSON PICKING UP PROPERTY DATE PROPERTY PICKED UP /
—< - m—
SONTRABAND CONTROL OFFICEP {Last, First M.1.) {Please print) BADGE: NUMBER DISPOSAL DATE (mptidAyyy)
ESTRUCTION COMMITH:E MEMBER (Last, First M.1) (Pisase pring) | 'BAD‘GE;;JUMB'ER DISPOSAL D/y‘-é {mnvddAyryyy)
5 o e - S
=OTRUCTION COMMITTEE MEMB\ER (Last, First M£) (if inmate unavailabls) | BADGE NUMBER DISPOSAL'DATE (mmdddyyy) J
I-p Off n e T £09-6
oy e e f /
Copy - CIU/Disciplinary fas needeo\ N

Z
“ . A
: /7/
~. R i
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ARIZONA DEPARTMENT OF CORRECTIONS “©

e \',._

Inmate Pmp erty/Contraband/Dispesition Tmckmg -

LOCATION/UNIT / DATE i TIME
Asec. inn C’/;Le/c 7‘2 23 /53D
INMATE NAME (Last, First ML) (Please print) ADC NUMBER PROPERTY SEIZED BY (Last, FirstM.1,) (Please print
Tvipati K /0209 | o=Crn, A '#;/&,%i?’ﬁ
SEIZED) PROPERTY RECEIPT
# Dlescription Reason
/ ()S_,B né//‘[/ /C//C.r/

The above described contraband was seized from the suspeclinmate when hefshe knowingly took said confraband info a correctional
facility, or was found in possession of sald coniraband in violation of A.R.S. 13-2505.

CONTRABAND GONTROL/CHAIN OF CUSTODY N - . - -

= N Gl
Evidence Control Number: )
From Date (mmiddtyyy) Time j To Initials*
7
m‘i S . s e e PN e H;f:—’_“:“‘:—““-:-‘:"-‘z—-«—ﬂ”"*";f_,_'?# e --a-f".v.,;z
PROPERTY RELEASE ) ) )
INMATE SIGNATURE DATE OF NOTIFIGATION (mm/ddsyyy) s
CONTRABAND CONTROL NUMBER NOTIFIED BY(stair Signature and Bad’é:e MNumber)
[ twish to donate the proberty listed above to the Department of Corrections
L1  lwish to have the properly listed above destroyed by the Department of Corrections T
[1 HOLD FOR: Appeal This option apnlies onlv.for publications excluded under Depariment Ordar 14, Inmate Mail). Inmate must timely submit Inmate
Letter, Form 916-1 to initiate appeal process per Depariment Order 914 Inmate Mail.
1 SENDTO: {71 HoLDFOR:
Name Name .
Address ' Address -
; i . i
. H ;
N\ _ . , -
SIGRATURE/OF N PICKING UP PRORERTY DATE PROPERTY PICKED UP ('{ . )
, {000 — (3 D
Nty
CONTRABAND CONTROL OFFICER (Last, First M.f) (Please pring— BADGE NUMBER DISPOSAL DATE (mmiddivyy)
DESTRUCTION COMMITTEE MEMBER (iast, First M1 (Flease print) i BADGE NUMBER DISPOSAL DATE (mmddhyyy)
DESTRUCTION COMMITTEE MEMBER (Last, Flrst MJ) (i Inmate unavailable) | BADGE NUMBER DISPOSAL DATE (mmddiyyy)
Distribution:  Original — Property Officer . 808-6
Copy — Inmate 111917

Copy — ClU/Disciplinary (2s needed)}

e
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Rehabilitation and Reentry

Inmate Property/Contraband/Disposition Tracking -

/ LOCATION/UNIT DATE (mnm/ddiryyy) TIME
MumB - oL A | €-22-202% tcp
INMATE NAIVIE {Last, First M.L) (Please prinf) ADCRR NUMBER - PROPERTY SEIZED BY (Last, First M.1) (Please prinf)
TUEHTL, DeaelT  kumeg | \©2081 Quean,). oI 3860
SEIZED PROI‘ERTY RECEIPT ) ) - T -
# Description . Reason

T 1T 0’/0 Commusk 3] 66

¥

The_above described contraband was seized from the suspectinmate when he/she knowingly took said contraband info a correctional-
facilty, or was found in possession of said confraband in violation of A.R.S. 13-2505.

CONTRABAND CONTROL/CHAIN OF CUSTODY

Evidence.Control Number:
From Date (mmsdddryyy) ‘l:ime To Initials
ANSA N
L Dl
N L L/L/

PROPERTY RELEASE T - E
INMATE SIGNATURE DATE OF NOTIFICATION (mm/ddivyyy)
CONTRABAND CONTROL NUMBER NOTIFIED BY(StaffSignar&re andsadgé Number)
[ 1wish to donate the property listed above to the Department of Corrections, Rehabilitation and Reentry (ADCRR)
[1 1wish to have the property listed above destroyed by the ADCRR
(1 HOLD FOR: Appeal (This option applies only for publications excluded under Department Order 914, inmate Msil). Inmate must timely submit Inmate

Letter, Form 916-1 to initiate appeal process per Depariment Order 914, Inmate Mail.
[l SENDTO: [0 HOLDFOR:

Name Name

Address - Address
SIGNATURE OF PERSON PICKING UP PROPERTY DATE PROPERTY PICKED UP
CONTRABAND CONTROL OFFICER (Last, First M.I.) (Please print) BADGE NUMBER DISPOSAL DATE (mmiddyyyy)
DESTRUCTION COMMITTEE MEMBER (Last, First M.1.) (Flease print) BADGE NUMBER DISPOSAL DATE (mm/ddiyyy)
DESTRUCTION COMMITTEE MEMBER (Last, First M.I) (if Inmate unavailable) | BADGE NUMBER DISPOSAL DATE (mmiddiyyy)
Distributicn:  QOriginal — Property Cfficer 909-6

Copy — Inmate 9/7121
Copy - ClU/Disciplinary (as needed)
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Rehabilitation and Reentry s . N
- Inmate Pr y/Contraband/Disposition Tracking | -
LOCATIONIUNIT 7 - DATE mam/ddiryyy) TIME
L Dloli&l1a2l | ISSO
INMATE NAME (Last, First'M.1) (Please prin) ADCRR NUMBER PROPERTY SEIZED BY (Last, First M.} (Please print)
L .P«\cw!.'i" \o2 0%8) E"‘-"“"'"‘"’—L@ CaTL \\qq,q-
SEIZED PROPERTY RECEIPT
# Description Reason
{ OSL  Flasta dwive. e rMﬂ;kmc“_ma:uag_

The above described contraband was seized from the suspectinmate when he/she knowingly fook said contraband into a crrectional

facility, or was found in possession of said contraband in violation of A.R.S. 13-2505. - ; -
. -CONTRABAND CONTROUCHAIN OF CUSTODY ' . (
Evidence Control Number: ! 7
From T 1 Date (mmdddyyy) Time To Hnitials
!
I.
PROPERTY RELEASE ‘
J]NMA‘I"E SIGNATURE DATE OF NOTIFICATION (mmadhyyy)
A4 . -~
N (}ONTRABAND CONTROL NUMBER NOTIFIED BY (staff Signature and Badge Number) T ,-’/

[ wish to have the property listed above destroyed by the ADCRR

0O 0o

SEND TO:
Name

Address

[0 HOLD FOR:
Name

|
.’«EI | wish to donate the property listed above to the Depariment of Corrections, Rehabilitation and Reentry (ADCRR)

v ey

HOLD FOR: Appeal (This aption applies cniy for publications excluded under Department Crder 914, Inmate Mail). [nmate must timely submit Inmate 2
Letter, Form §16-1 {o initiate appeal process per Department Order 914, Inmate Mail.

Address

o —

)SIGNATURE OF PERSON PICKING UP PROPERTY

DATE PROPERTY PICKED UP

Copy - Inmate
Copy — ClU/Disciplinary (as needed)

- e

CONTRABAND COrNTROL OFFICER (Last, First M.L} (Please print} BADGE NUMBER DISPOSAL DATE (mm/ddtyyy)
b DESTRUCTION COMMITTEE MEMBER (Last, First M.} (Please priné) BADGE NUMBER - - DISPOSAL DATE (mm/ddyyyy)
DIéSTRUCTION COMMITTEE MEMBER (Last, First M.1.) (if inmate unavailabley | BADGE NUMBER DISPQSAL DATE (mm/ddiyyy)
- Distribution:  Original — Property Oﬂ’cer;- _— 209-5
917121
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-

“
\.

/,wff

LOCATIO /U NIT DATE (mnm/ddfryyy) TIME
SrC- UMq/crL le, p6-15-10173 1525 -
INMATE NQME .i.Lasr First M.1.) (Please print) ADCRR NUMBTR PROPERTY SEIZED BY (Last, First M.I) (Please print)
/Tripe 0208 cal Molascs M
- ,éEIZED PROPERTY RECEIPT
o _ Description Reason
/ o vy U Ca-‘\'l"/o band
The above described confraband was seized from the suspectinmate when he/she knowingly took said contraband into a correctional
facility, or was found in possession of said confraband in violation of A.R.S. 13-2505.
CONTRABAND CONTROL/CHAIN OF CUSTODY o
N Evidence Control Number: )
- From Date (mm/ddsryyy) Time To Initials
PROPERTY RELEASE
INMATE SIGNATURE DATE OF NOTIFICATION (mmaiddiyyy) f
CONTRABAND CONTROL NUMBER NOTIFIED BY (Stat Signature and Badge Number)
0 1 wish to donate the property listed above to the Department of Corrections, Rehabilitation and Reentry (ADCRR)
[J Iwish to have the property listed above destroyed by the ADCRR
[ 1 HOLD FOR: Appeal (This option applies only for publications excluded under Department Order 914_inmate Mail). Inmate must timely submit Inmate
Letter, Form 916-1 to initiate appeal process per Department Crder 914, Inmate Mail.
[1 SENDTO: [0 HOLD FOR:
Name Name
Address Address
\-.T\ T =
““~ATURE OF PERSON PICKING UP PROPERTY DATE PROPERTY PICKED UP
< S~ :
ND CONTROL OFFICER (Last, First M.1,) (Please print) BADGE NUMBER DISPOSAL DATE (mmiddiyyy)
\
COMMITTEE MEMBER (Last, First M.I,) (Please print) BADGE NUMBER DISPOSAL DATE tmm/iddiyyy) "
-
Distrib -
\QMTI’EE MEMBER (Last, First M.L) (If Inmate unavailable) BADGE NUMBER DISPOSAL DATE (mm/ddAsyy)
X Officer 909,-6*-;\

Jdinary (as needed)

L

b or7i2f





