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INTHE UNITED STATESBANKRUPTCY
COURT FOR THE DISTRICT OF DELAWARE

Inre

Chapter 11
WELDED CONSTRUCTION, L.P., et al.,

Case No. 18-12378 (CSS)

Debtors. (Jointly Administered)

EARTH PIPELINE SERVICES, INC,,

Plaintiff, Adv. No. 19-50274 (CSS)
V. Adv. No. 19-50275 (CSS)
COLUMBIA GASTRANSMISSION, LLC, (Consolidated)

WELDED CONSTRUCTION, L.P,,

Defendants.

WELDED CONSTRUCTION, L.P,,

Plaintiff,

' Adv. Proc. No. 20-50612 (CSS)

(Consolidated)
EARTH PIPELINE SERVICES, INC.

Defendants.

ANSWER OF EARTH PIPELINE SERVICES, INC. TO THE COMPLAINT
AND OBJECTION TO PROOF OF CLAIM NUMBER 592

Defendant, Earth Pipeline Services, Inc. (“EPS’), by and through its
undersigned attorneys, hereby responds to the Complaint and Objection to Proof of
Claim Number 592 of Debtor and Plaintiff Welded Construction, L.P. (“Welded”)

asfollows:

SUMMARY OF ACTION
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The Summary of Action set forth before the numbered paragraphs of
Welded’s Complaint do not constitute specifically enumerated allegations of fact to
which a response is required. To the extent that a response is required to any
allegations of fact, those allegations are denied. By way of further answer and as set
forth more fully herein, the accuracy of Welded's characterizations is specifically
denied.

JURISDICTION AND VENUE

1. Admitted that Welded filed its petition as stated. After reasonable
Investigation, EPS is without sufficient information to admit or deny the allegations
of this paragraph, and therefore the same are denied.

2. The allegations of this paragraph are conclusions of law to which no response
Is necessary, and therefore the same are denied.

3. Theallegations of this paragraph are conclusions of law to which no response
IS necessary, and therefore the same are denied.

4. Theallegations of this paragraph are conclusions of law to which no response
Is necessary, and therefore the same are denied. Defendant does not consent to the
entry of final orders or judgment by the Bankruptcy Court in this action.

5. The allegations of this paragraph are conclusions of law to which no response
IS necessary, and therefore the same are denied.

PARTIES
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6. Admitted.

7. Admitted.

8. Admitted that EPS is a Wyoming Corporation with a place of business at the
address stated. EPS has agreed, through its undersigned counsel, to accept service
of Welded's Complaint.

FACTUAL BACKGROUND

l. The Subcontracts

9. ad Admitted that the referenced Subcontracts were signed on the dates stated.
The Subcontracts are documents, the terms of which are their own best evidence.
The accuracy of Welded' s characterization of those terms is specifically denied. By
way of further answer, on or about April 27, 2018, Welded purported to unilaterally
revise the construction schedule, which revision EPS did not consent to. It is
gpecificaly denied that EPS fell behind schedule. To the contrary, Welded
unilaterally attempted to compress EPS' schedule without EPS' consent and failed
to provide information requested.

10. After reasonableinvestigation, EPSiswithout sufficient information to admit
or deny the allegations of this paragraph, and therefore the same are denied.

11. Denied. To the contrary, EPS rejected the steep slope plan as part of EPS
proposals. EPS conditioned its Proposal on the following, which was accepted by

Welded: “Based on IFC documents dated: 02/23/18; Based on Construction Line
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List dated: 02/23/18; Based on moving in a linear direction with zero (0) move
arounds, Based on full access road availability and usability shown in IFC
documents dated: 02/23/18; Based on Earth Pipelines winch plan submitted on
02/12/18. All items may be revised if scope or schedule changes, as stated above.”
EPS' s Alleged Failureto Comply with the Project Schedule

12. Denied. To the contrary, Welded was delayed, including but not limited to a
shut-down caused by Welded having a line strike and work being delayed because
Welded failed to have access roads constructed, available and usable for EPS.

13. Denied as stated. Work on each of the three sections began on different days.

14. Admitted that the correspondence was sent by Julie Conn on behaf of Mett
Carrol. The referenced correspondence is a document, the contents of which is its
own best evidence.

15. Admitted that the correspondence was sent by Julie Conn on behalf of Mett
Carrol. The referenced correspondence is a document, the contents of which isits
own best evidence.

16. Admitted that the written directive correspondence was sent by Welded. The
referenced directive is a document, the contents of which is its own best evidence.
It is specifically denied that EPS could not comply with an agreed upon project
schedule.

17. Admitted that the referenced correspondence was sent by Welded. The
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referenced directive is a document, the contents of which is its own best evidence.
The remaining allegations of this paragraph are specifically denied.

18. Admitted that the written directive correspondence was sent by Welded. The
referenced directive is a document, the contents of which is its own best evidence.
The remaining allegations of this paragraph are specifically denied.

19. Admitted that the written directive correspondence was sent by Welded. The
referenced directive is a document, the contents of which is its own best evidence.
The remaining allegations of this paragraph are specifically denied.

20. After reasonable investigation, EPS is without sufficient information to
admit or deny the allegations of this paragraph regarding costs alegedly incurred by
Welded, and therefore the same are denied. The change directives are documents,
the contents of which are their own best evidence.

[11. Alleged Safety Violations

21. ag Denied as stated. It is admitted that some of the incidents occurred,
though it is specifically denied that EPS was responsible for the incidents or that the
incidents constituted safety violations. The characterization that EPS' performance
was “marked” by such incidents is denied as vague and ambiguous. By way of
further answer, after reasonable investigation, EPS is without sufficient information
to admit or deny the alegations of this paragraph.

22. Denied.
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V. Termination of EPSfor Convenience

23. After reasonable investigation, EPS is without sufficient information to
admit or deny the allegations of this paragraph regarding communications between
Welded and TransCanada. The remaining allegations of this paragraph are denied.

24. Admitted that the referenced correspondence was sent. The referenced
correspondence is a document, the contents of which is its own best evidence. The
remaining allegations of this paragraph are specifically denied.

25. Admitted.

26. Denied that EPS was in breach of the Subcontracts. After reasonable
investigation, EPS is without sufficient information to admit or deny the remaining
allegations of this paragraph
V. The Steep Slope Change Order and I nvoice

27. Admitted that the referenced change order and correspondence were
exchanged. The referenced documents are writings, the terms of which are their
own best evidence.

28. Admitted that the referenced change order and correspondence were
exchanged. The referenced documents, including EPS' initial Notice of Mechanic's
Lien, are writings, the terms of which are their own best evidence. Denied that the
steep slope plan was rejected. Welded' sreferenceto “numerousinquiries’ isdenied

as vague and ambiguous.
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VI. The Alleged Preferential Transfers

29. After reasonableinvestigation, EPSiswithout sufficient information to admit
or deny the allegations of this paragraph, and therefore the same are denied.

30. After reasonableinvestigation, EPSiswithout sufficient information to admit
or deny the allegations of this paragraph, and therefore the same are denied.

31. Denied. The alegations of this paragraph are denied as conclusions of law
to which no response is necessary. To the extent that a response is required, the
allegations are denied.

32. Admitted.

33. After reasonableinvestigation, EPSiswithout sufficient information to admit
or deny the allegations of this paragraph, and therefore the same are denied.

34. Admitted.

35. This paragraph does not contain any allegations of fact to which a response
Isnecessary. To the extent that aresponseis required, the allegations are denied.

36. This paragraph does not contain any allegations of fact to which aresponse
Isnecessary. To the extent that aresponseis required, the allegations are denied.

37. Admitted that EPS filed Claim No. 592. It is denied that Welded disputed
any part of the invoices submitted. It isfurther denied that Welded has any proper
basis to dispute any part of the invoices now.

38. Denied.
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39.The allegations of this paragraph are conclusions of law to which no response
IS necessary, and therefore the same are denied.

40.The allegations of this paragraph are conclusions of law to which no response
IS necessary, and therefore the same are denied.

VIl. TheMechanicsLien Action

41. Admitted.

42. Admitted.

43. Admitted.

44. Admitted.
CLAIMS
COUNT |

(Breach of Contract)

45. This paragraph does not contain any allegations of fact to which a response
IS necessary.

46. Theallegationsof this paragraph are conclusions of law to which no response
IS necessary, and therefore the same are denied.

47. Denied. The allegations of this paragraph are denied as false. By way of
further answer, the allegations of this paragraph are conclusions of law to which no
response is necessary.

48. Denied. The alegations of this paragraph are denied as false. By way of

further answer, the allegations of this paragraph are conclusions of law to which no
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response is necessary.

49. Denied. The alegations of this paragraph are denied as false. By way of
further answer, the allegations of this paragraph are conclusions of law to which no
response is necessary.

50. Denied. The alegations of this paragraph are denied as false. By way of
further answer, the allegations of this paragraph are conclusions of law to which no
response is necessary.

51. Denied. The allegations of this paragraph are denied as fase. By way of
further answer, the allegations of this paragraph are conclusions of law to which no
response is necessary.

COUNT 11
(Claim to Avoid Preferential Transfers Pursuant to Section 547)

52. This paragraph does not contain any allegations of fact to which a response
IS necessary.

53. Theallegations of this paragraph are conclusions of law to which no response
IS necessary, and therefore the same are denied.

COUNT 111
(Claim to Recover Property Pursuant to Bankruptcy Code Section 550)

54. The alegations of this paragraph are conclusions of law to which no response

IS necessary, and therefore the same are denied.
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55. This paragraph does not contain any allegations of fact to which a response
IS necessary.

56. The allegations of this paragraph are conclusions of law to which no response
IS necessary, and therefore the same are denied.

57. Theallegations of this paragraph are conclusions of law to which no response
IS necessary, and therefore the same are denied.

58. Theallegations of this paragraph are conclusions of law to which no response
IS necessary, and therefore the same are denied.

59. This paragraph does not contain any allegations of fact to which a response
IS necessary.

60. The allegations of this paragraph are conclusions of law to which no response
Is necessary, and therefore the same are denied.

61. Theallegations of this paragraph are conclusions of law to which no response
IS necessary, and therefore the same are denied.

62. Theallegations of this paragraph are conclusions of law to which no response
IS necessary, and therefore the same are denied.

63. Theallegations of this paragraph are conclusions of law to which no response
IS necessary, and therefore the same are denied.

COUNT V (DESIGNATED ASCOUNT 111)
(Declaratory Judgment — Setoff)

64. This paragraph does not contain any allegations of fact to which a response
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IS necessary.

65. The allegations of this paragraph are conclusions of law to which no response
IS necessary, and therefore the same are denied.

66. The allegations of this paragraph are conclusions of law to which no response
IS necessary, and therefore the same are denied.

67. The allegations of this paragraph are conclusions of law to which no response
IS necessary, and therefore the same are denied.

68. The allegations of this paragraph are conclusions of law to which no response
IS necessary, and therefore the same are denied.

69. The allegations of this paragraph are conclusions of law to which no response
Is necessary, and therefore the same are denied.

70. Thealegations of this paragraph are conclusions of law to which no response
IS necessary, and therefore the same are denied.

71. Theallegations of this paragraph are conclusions of law to which no response
IS necessary, and therefore the same are denied.

72. Theallegations of this paragraph are conclusions of law to which no response
IS necessary, and therefore the same are denied.

73. Theallegations of this paragraph are conclusions of law to which no response
IS necessary, and therefore the same are denied.

WHEREFORE, for all of the foregoing reasons, Defendant Haoca
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Corporation respectfully requests that the Court enter judgment on all claims against
Plaintiff and its favor and grant Defendant such other and further relief asisjust and
proper.

AFFIRMATIVE DEFENSES

1. Plaintiff hasfailed to state a claim upon which relief can be granted.

2. All or part of Plaintiff’s claims are barred by the statute of limitations.

3. All or part of Plaintiff’s claims are barred by the doctrine of latches.

4. Plaintiff’s clams are barred by the doctrine of unclean hands.

5. Plantiff’s clams are barred by its attempt to unilaterally change terms
of the Subcontract after accepting EPS' Proposal.

6. Defendant EPS performed all of its obligations under the Subcontract
in atimely and workmanlike manner under all of the circumstances.

7.  Plaintiff’s claims are barred by its own breaches of the covenants of
good faith and fair dealing.

8. Plaintiff’sclamsare contrary to the terms and conditionsto which they
mutually agreed.

9. Plaintiff failed to properly mitigate its alleged damages.

10. At the time of the alleged preferential transfers, Debtor was not
Insolvent, nor did Debtor become insolvent as aresult of the alleged transfer.

11. The aleged preferential transfers cannot be recovered because the
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transfers did not enable Defendant to receive more that in would have received if the
case were aliquidation under Chapter 7, the transfer had not been made, and/or the
Defendant received payment to the extent provided by the Bankruptcy Code.

12. Thetransfers or conveyances allegedly received by Defendant are not
avoidable because some or all of the transfers or conveyances were (@) in payment
of adebt in the ordinary course of business or financial affairs of the debtor and the
Defendant; (b) made in the ordinary course of business or financial affairs of the and
the Defendant; and (c) made according to ordinary business terms.

13. The transfers or conveyances received by Defendant cannot be
recovered because such transfers were intended by Debtor and Defendant to be a
contemporaneous exchange for new value, and in fact were a substantially
contemporaneous exchange.

14. The transfers or conveyances received by Defendant cannot be
recovered because after receiving the alleged preferential transfers, Defendant
advanced new value to the Debtor in that EPS refrained from asserting alien claim
against the property owner because of its receipt of each such payment.

15. The transfers or conveyances received by Defendant cannot be
recovered because EPS waived its lien rights against the property owner in reliance
on each such payment.

16. Plaintiff’s claims are excepted from avoidance pursuant to 11 U.S.C. §
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547 (c) 1, 2 and 4.

17. The alleged transfers are not avoidable pursuant to the provisions of
the United States Bankruptcy Code, 11 U.S.C. § 101, et. seq.

18.  Debtor received fair consideration and/or reasonably equivalent value
for any alleged transfers after the transfers were made.

19. Plaintiff isnot entitled to pre-judgment interest or costs.

20. Plaintiff’sclamsare barred by equitable principles, including, but not
limited to latch use, estoppel, waiver, unjust enrichment and unclean hands.

21. Plaintiff’sclaimsare subject to set off, recoupment and other equitable
defenses.

22. Plaintiff cannot recover some or all of the aleged transfers as the
funds were not received from Debtor and/or were not property of the estate of the
Debtor.

23. Plaintiff hasfailed to plead the allegations of fraud with such specificity
needed to sustain a claim to recover property pursuant to section 550 of the
Bankruptcy Code.

24.  Any transfer made to Defendant by Plaintiff are not avoidable given
the nature of the services provided and the status of the debt at the time of the
transfer.

25. Plaintiff’s claims are barred because Defendant, by and through its
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principals, was engaged in fraudulent and deceptive conduct at the time the Petition
was filed and throughout the preference period.

26. Plaintiff is precluded from recovering attorney’ s fees because some of
the alegations of the Complaint are made without any good faith factual or lega
basis.

27. Defendant reservesthe right to assert such additional claims, defenses
and third party clams as may be revealed through discovery and ongoing
Investigation.

WHEREFORE, for al the foregoing reasons, Creditor Earth Pipeline Services
respectfully requests that it be deemed to have an alowed claim in the amount of
$3,650,300.42 for purposes of voting on the Debtor’s Proposed Plan.

COHEN, SEGLIAS, PALLAS, GREENHALL
& FURMAN, P.C.

/9 Sally J. Daugherty

Sally J. Daugherty, Esquire (5473)

Stephen A. Venzie, Esquire (5716)

500 Delaware Avenue, Suite 730

Wilmington, DE 19801

(302) 425-5089

sdaugherty @cohenseglias.com
svenzie@cohenseglias.com

DATED: June 26, 2020 Attorneys for Earth Pipeline Services, Inc.

6348898.1 53781-0010
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IN THE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre

WELDED CONSTRUCTION, L.P., etd.,

Debtors.

Chapter 11
Case No. 18-12378 (CSS)

(Jointly Administered)

EARTH PIPELINE SERVICES, INC,,

Plaintiff,
V.

COLUMBIA GAS TRANSMISSION, LLC,
WELDED CONSTRUCTION, L.P,,

Defendants.

Adv. Pro. No. 19-50274
(CSS) Adv. Pro. No. 19-
50275 (CSS)

(Consolidated)

WELDED CONSTRUCTION, L.P,,

Plaintiff,
V.

EARTH PIPELINE SERVICES, INC.

Defendants.

Adv. Proc. No. 20-50612 (CSS)
(Consolidated)

CERTIFICATE OF SERVICE

|, Sally J. Daugherty, hereby certify that on this 26" day of June 2020, | caused a true and

correct copy of Earth Pipeline Services, Inc.’s Answer and Affirmative Defenses to Welded's

Adversary Proceeding to be served upon the parties identified below via email and by the Court’s

CM/ECF System:

David W. Carickhoff, Esqg.
Alan M. Root, Esq.
Kevin F. Shaw, Esq.
Archer & Greiner P.C.
300 Delaware Avenue, Suite 1100
Wilmington, DE 19801
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dcarickhoff @archerlaw.com
aroot@archerlaw.com
kshaw@archerlaw.com
Attorneys for Columbia Gas Transmission, LLC

Charles Stephen Kelley, Esg.
Andrew Elkhoury, Esg.
Mayer Brown LLP
700 Louisiana Street
Suite 3400
Houston, TX 77002
ckelley@mayerbrown.com
agl khoury@mayerbrown.com
Attorneys for Columbia Gas Transmission, LLC

GianClaudio Finizio, Esg.
Gregory J. Flasser, Esq.
Bayard, P.A.

600 North King Street, Suite 400
Wilmington, Delaware 19801
afinizio@bayardlaw.com
gflasser@bayardlaw.com
Attorneys for Mersino Dewatering, Inc.

Max J. Newman, Esg.
Michael Griffie, Esg.
Butzel Long PC
Stoneridge West
41000 Woodard Ave.
Bloomfield Hills, M1 48304
newman@butzel .com
griffie@butzel.com
Attorneys for Mersino Dewatering, Inc.

Sean M. Beach, Esq.
Robert F. Poppiti, Jr., Esg.
Allison S. Mielke, Esg.
Betsy L. Feldman, Esq.
Y oung Conaway Stargatt & Taylor, LLP
Rodney Square
1000 North King Street
Wilmington, DE 19801
sheach@ycst.com
rpoppiti @ycst.com
amielke@ycst.com
bfeldman@ycst.com
Attorneys for Welded Construction, L.P.




DATED:
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June 26, 2020

COHEN, SEGLIAS, PALLAS, GREENHALL
& FURMAN, P.C.

/sl Sally J. Daugherty

Sally J. Daugherty, Esquire (DE Bar 1.D. No. 5473)
Stephen A. Venzie, Esquire (DE Bar 1.D. No. 5716)
500 Delaware Avenue, Suite 730

Wilmington, DE 19801

(302) 425-5089

sdaugherty@cohenseglias.com
svenzie@cohenseglias.com

Attorneys for Earth Pipeline Services



