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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 

_________________________________ 

In Re:  

 

ZACHRY HOLDINGS, INC., et al.,1   

 

 Debtor 

__________________________________ 

 

ZACHRY HOLDINGS, INC. 

 

 Plaintiff, 

 

v. 

 

OMAHA PUBLIC POWER DISTRICT 

 

 Defendant 

_________________________________ 

 

§ 

§ 

§ 

§ 

§  

§ 

§ 

§ 
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§ 
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§ 

§ 

§  
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§ 

 

Chapter 11         

 

Case No. 24-90377 (MI) 

 

(Jointly Administered) 

 

 

 

 

 

 

Adversary No. 25-03025 (MI) 

 

 

DECLARATION OF TANYA BODELL 

  

I, Tanya Bodell, pursuant to 28 U.S.C. § 1746, declare under penalty of perjury that the 

following is true and correct: 

 

1. I make this declaration in support of the Motion for Partial Summary Judgment on 

Liquidated Damages filed by Zachry Holdings, Inc., (“Zachry”) in the above-named 

matter.  I make the statements of fact in this declaration of my own personal knowledge, 

research, and analyses.  If called as a witness in this proceeding, I could testify competently 

to the facts set forth herein. 

2. I am a Partner with StoneTurn, a global professional services firm. I lead StoneTurn’s 

energy and sustainability practice for business advisory, regulatory support, and litigation 

services. StoneTurn is a global advisory firm that provides consulting services, forensic 

accounting and investigative services, compliance and monitoring, data analytics, forensic 

technology, and litigation consulting services to companies, their counsel, and regulators. 

StoneTurn professionals serve clients from 14 global offices across five continents.2 

 
1 Zachry, https://zachrygroup.com/ 

2 For more information, see StoneTurn’s website: www.stoneturn.com. See StoneTurn, “Office Locations,” 

Case 25-03025   Document 36   Filed in TXSB on 04/28/25   Page 1 of 93

¨2¤Q#m9$<     $u«

2490377250428000000000004

Docket #0036  Date Filed: 4/28/2025



IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS HOUSTON DIVISION 

Chapter 11, Case No. 24-90377 (MI), Adversary No. 25-03025 (MI) 

Declaration of Tanya Bodell 
 

PRIVILEGED AND CONFIDENTIAL – PREPARED AT THE REQUEST OF COUNSEL 

2 

3. For more than 30 years, I have advised market participants, new entrants, government 

officials, regulators, and lawyers on commercial, regulatory, and policy issues. For energy 

market participants and new entrants, I provide strategic advice informed by advanced 

analytics on asset valuation, investment strategy, mergers/acquisitions, restructuring, 

regulatory outreach, and market analysis. I also advise market participants, regulators, and 

market operators on competitive energy market design, and have led the development and 

application of energy market models to analyze each of the three wholesale electricity 

market interconnects in North America. I have analyzed energy and other commodity trade 

books during my career, including those of electric utilities, energy marketers, and financial 

firms engaged in physical and financial trading. 

4. I provide independent expert testimony and support in restructuring, regulatory, and 

litigation cases pertaining to the energy industry, including assessment and valuation of 

benefits and damages claimed for breach of contract, fraudulent misrepresentation, and 

market manipulation, among other issues. I regularly provide industry insight, publish in 

industry journals, and speak on energy industry trends.  

5. I received an MBA as a Sloan Fellow from Massachusetts Institute of Technology in 2008; 

a Masters in Public Policy from the Harris School of Public Policy, University of Chicago, 

with honors, in 1993; and a Bachelor of Arts Degree in Mathematical Economics from 

Pomona College, magna cum laude, in 1991. 

6. I have the following current and prior energy affiliations: 

a) Northeast Energy Commerce Association, President Emeritus 

b) New England Women in Energy and the Environment, Member 

c) International Chamber of Commerce, Vice Chair, Center for Expertise 

d) Energy Bar Association, Non-legal Member 

e) Town of Cohasset, Alternative Energy Committee, Chair (2010 – 2013; 2019 – 

present); Advisory Committee (2013 – 2019) 

 

7. Exhibit A provides my curriculum vitae, which summarizes these qualifications and 

professional experience, including testimony and articles published within recent years. 

8. StoneTurn is compensated at an hourly rate of $795 for my services in connection with this 

matter. I am assisted by several StoneTurn professionals working under my direction. 

Neither StoneTurn’s nor my compensation is dependent upon the conclusions reached in 

this matter or its outcome.  

9. I have been asked to offer opinions on: (i) the scope of estimated economic damages 

incurred by Omaha Public Power District (“OPPD”) from delay in “Substantial 

 
Accessed: October 30, 2024; StoneTurn, “Practice Areas,” Accessed: October 30, 2024. 
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Completion”3 of the Turtle Creek Station and Standing Bear Lake Station (individually 

referred to as “Facility” and collectively “the Facilities”); (ii) whether economic damages 

were readily ascertainable when Amendment No. 2 was executed; (iii) how potential 

economic damages from delay in Substantial Completion of the Facilities could have been 

determined when Amendment No. 2 was executed; and (iv) to provide a forward-looking 

estimate of anticipated economic damages starting at the updated Guaranteed Substantial 

Completion Date in Amendment No. 2, as of the date when that amendment was signed.  

10. In developing my opinions, I have relied on: (i) my education, training, and professional 

experience; (ii) information produced by Zachry in this matter; (iii) information obtained 

through independent research, peer-reviewed articles, and other publicly-available sources; 

and (iv) industry data, including electricity and natural gas prices.  

11. I understand that Zachry has requested, but not received, information from OPPD 

concerning its electricity purchases and other actions taken to address peak demand during 

the delay in Substantial Completion of the Facilities. If and as additional information 

becomes available, I reserve the right to modify or supplement my opinion and this 

declaration accordingly. 

I. Executive Summary 

12. OPPD is a publicly-owned electric utility and political subdivision of the state of Nebraska. 

As a public power district, OPPD supplies electricity to the residents, businesses, and 

government entities located in its service territory. In order to meet its electricity supply 

obligations, OPPD procures power products and services from third parties, including the 

Southwest Power Pool (“SPP”), and operates its own power plants to provide those 

products, such as electrical energy, capacity, and ancillary services (in combination 

referred to as “Electricity Products”).   

13. SPP is an Independent System Operator (“ISO”) that operates a high voltage transmission 

system and centralized markets for Electricity Products, in the central United States, and 

serves parts of Nebraska, including Omaha. OPPD is a market participant in the SPP 

system.4 

14. As a general matter, electricity must be generated and consumed across a transmission 

system instantaneously. The integrity of the power grid relies on SPP to balance supply 

and demand; failure to do so results in outages and an unreliable system. In order to ensure 

there is sufficient power generation available to meet peak demand, SPP imposes 

generation capacity reserve requirements on each of the load serving entities that rely on 

the SPP system for supply.5 Starting in 2023, OPPD was required to maintain Planned 

 
3 Substantial Completion is defined in the original EPC Contract, Article II, p. 6. Liquidated Damages are defined as 

a charge per calendar day delay in the event Guaranteed Substantial Completion Date is not achieved.  

4 SPP, https://www.spp.org/about-us/members-market-participants/  

5 SPP, 2024 SPP Resource Adequacy Report, p. 2. 
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Reserve Margins (“PRM”) at least equal to 15 percent of its customers’ peak demand for 

electricity.6 In order to meet the PRM for its projected electricity load obligations, OPPD 

regularly has to make the decision of whether to buy or build new generation capacity.7  

15. In September 2021, OPPD entered into an Engineer, Procure, and Construct Contract 

(“Original EPC Contract”) with Zachry to build two separate power generating stations:  

1)   Standing Bear Lake Station, consisting of nine reciprocating engines totaling 150 

MW;8 and 

2)  Turtle Creek Station, consisting of two combustion turbines totaling 450 MW.9  

16. OPPD stated that it expected each power station to operate only 15 percent of the time,10 

during periods when electricity demand is the highest, referred to as peak periods of 

demand. This expected level of operation is best suited for the chosen generation 

technologies, which are more widely used as intermediate or peaking units as opposed to 

baseload units that have a more efficient heat rate and would be more economic to operate 

most of the time. 

17. For each of the Facilities, the Original EPC Contract specifies a Guaranteed Substantial 

Completion Date and liquidated damages for delays (“Liquidated Damages”) if the station 

is not online by that date. Amendment No. 1, entered into on November 9, 2023, extended 

the Guaranteed Substantial Completion Dates and increased the daily charge for delay. 

During Zachry’s bankruptcy negotiations, Zachry and OPPD entered into Amendment No. 

2 to the Original EPC Contract on August 1, 2024,11 which extends the Guaranteed 

Substantial Completion Date further from the original and amended provisions, and 

increases the daily charge for delay to levels above those established by Amendment No. 

1. 

 
https://www.spp.org/documents/71804/2024%20spp%20june%20resource%20adequacy%20report.pdf 

6 OPPD, https://www.oppdcommunityconnect.com/power-with-purpose 

7 This obligation and planning requirement is required for nearly all load serving entities across power systems 

around the world. As a result, there are standard industry practices for projecting the economics of alternative 

resources and electric utilities regularly engage in integrated planning studies that project future demand for 

electricity and analyze alternative resource investments that could meet that demand going forward. 

8 OPPD, https://www.oppdcommunityconnect.com/standing-bear-lake-station 

9 OPPD, https://www.oppdcommunityconnect.com/turtle-creek-station 

10 Ibid. 

11 IN THE UNITED STATES BANKRUPTCY COURT FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION In re: ZACHRY HOLDINGS, INC., et al.,1 Debtors., Chapter 11, Case No. 24-90377 (MI) 

(Jointly Administered), OMAHA PUBLIC POWER DISTRICT’S APPLICATION FOR ALLOWANCE OF 

ADMINISTRATIVE EXPENSE CLAIM, Case 24-90377 Document 2176 Filed in TXSB on 02/14/25, p. 5. 
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18. I understand that, as of the date of this report, the Facilities are connected to the SPP 

transmission system and able to operate,12 but have not been granted a certificate of 

Substantial Completion by OPPD. OPPD claims that the Liquidated Damages provisions 

apply and, in a filing to the bankruptcy courts, provided a calculation from the contracted 

start dates to February 15, 2025 totaling $38 million.13 This value does not incorporate the 

accelerated Liquidated Damages provision for Turtle Creek effective on February 15, 2025 

that would increase the Liquidated Damages to 10 percent of the total Second Amended 

EPC contract cost, or around $42.8 million for Turtle Creek Station alone.  

19. If the Liquidated Damages provisions are carried forward, the combined cap of 15 percent 

of the Second Amended EPC Contract value would apply before Standing Bear Lake 

Station would reach its cap on Liquidated Damages.  

20. By my calculation, the overall Liquidated Damages cap of 15 percent of the Second 

Amended EPC Contract value, or $64.3 million, was reached on February 20, 2025.14 

21. I have analyzed the Liquidated Damages provisions as well as the estimated economic 

damages that OPPD has incurred since the contractual start date through the filing of this 

report. My opinions are as follows: 

1) Liquidated Damages significantly exceed estimated economic damages that OPPD 

incurred: The Liquidated Damages provisions represent an implied rate that is much 

higher than the estimated damages incurred by OPPD, and is not a reasonable estimate 

of economic damages. 

2) Amendment No. 2 pushed Liquidated Damages even further away from 

underlying economic fundamentals. The fact that the daily charge for the liquidated 

damages provisions increased by $100,000 per day when moving from a start date in 

May 2023, right before the peak season, to December 2024, when the plants would be 

less likely to operate, indicates an even more extreme separation from economic 

damages conditions that OPPD would be expected to incur. 

3) The implied energy and capacity prices in the Liquidated Damages provisions are 

exorbitantly high: The daily charge for Liquidated Damages is not a reasonable 

estimate of the market price for energy that would have been generated by the Facilities, 

or the value of additional generation capacity that the Facilities would provide to meet 

 
12 OPPD website, https://www.oppdcommunityconnect.com/standing-bear-lake-station/news_feed/update-april-8-

2025; OPPD website, https://www.oppdcommunityconnect.com/turtle-creek-station/news_feed/april-9-2025-update-

2  

13 Ibid. 

14 I have not analyzed and have not formed any opinions on allocation of or responsibility for delay, including what 

portion, if any, of the liquidated damages are allocable to delays caused by Zachry, OPPD or any other third parties. 

To avoid debate about attribution, I estimate damages for the entire period of delay for the Facilities for comparison 

to the Liquidated Damages for that same period.  
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OPPD’s reserve requirements. The price for Electricity Products implied by the daily 

charge for Liquidated Damages indicate a disconnect from the economic value of a 

delay in Substantial Completion. 

4) Liquidated Damages do not reflect the estimated economic damages OPPD 

incurred: OPPD may have incurred damages based on the difference in value between 

what the Facilities would have provided to OPPD if they had been operational versus 

the replacement costs of the Electricity Products that OPPD had to purchase (or did not 

have excess to sell) in the absence of the Facilities being Substantially Complete. 

However, the Liquidated Damages do not reflect or provide a reasonable estimate of 

the lost economic value of the Facilities.  

5) Economic damages incurred by OPPD are straightforward to estimate. I calculate 

damages based on publicly-available information on market prices to estimate the value 

of the Electricity Products that OPPD had to procure due to the delayed operations of 

the Facilities. Public information on fuel costs and variable operations and maintenance 

costs also are available to estimate what OPPD would have spent if the Facilities had 

been operational. I have used this approach to calculate damages in multiple cases 

where power generating facilities were delayed or cancelled. It is an accepted 

methodology for calculating such damages tied to the incremental costs incurred by 

OPPD had the Facilities been Substantially Complete by the Guaranteed Substantial 

Completion Date. 

6) Liquidated Damages are over 700% higher than economic damages. Using this 

standard industry methodology, I calculate estimated damages for the period December 

17, 2024 through April 15, 2025. Under this methodology, I estimate economic 

damages to be $8.7 million, significantly less than Liquidated Damages, which are at 

the contractual cap of $64.3 million -- over 7 times the damages that OPPD incurred 

due to the delayed start date. This value can be easily updated to reflect the period 

ending when the Facilities receive their certificate of Substantial Completion in 

accordance with the Second Amended EPC Contract (Figure 1). 
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Figure 1: Liquidated Damages vs Economic Damages (December 17, 2024–April 15, 2025)15 

 

 
 

7) OPPD should have been able to project anticipated economic damages using 

standard industry practices. Electricity industry market participants, including 

OPPD, regularly project the economics of alternative buy versus build decisions. Every 

five years, OPPD has produced an Integrated Resource Plan that incorporates such 

calculations to choose whether to buy or build new plants.16 Market operators, 

including the Southwest Power Pool (“SPP”) regularly use projections of the cost of 

new entry and projected energy and ancillary services revenues to calculate the net cost 

of new entry. Assessing the value of a power plant as the difference between the market 

value of its Electricity Products versus the production cost to produce those Electricity 

Products (i.e., net revenues or operating margins) is a common practice in the 

industry.17 I would be very surprised if OPPD does not perform similar types of 

 
15 Damages for Turtle Creek starts on December 17, 2024 and for Standing Bear Lake on December 31, 2024 per the 

Guaranteed Substantial Completion Dates in the Liquidated Damages provisions in the Second Amended EPC 

Contract.  

16 OPPD, 2016 OPPD Integrated Resource Plan, p. 12, https://www.oppd.com/media/318210/2016-oppd-integrated-

resource-plan.pdf; OPPD, 2021 OPPD Integrated Resource Plan, p. 10, https://www.oppd.com/media/245413/oppd-

integrated-resource-plan.pdf. I understand that OPPD currently is engaged in a new integrated resource planning 

process to project its procurement needs for the next twenty years. 

17 A regular estimate of net revenue is the spark spread, which represents the difference between energy prices and the 

cost of natural gas to produce that energy. 
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calculations or hire third parties to perform these types of projections and valuations as 

part of its planning processes to decide whether to buy versus build new power plants. 

8) Projected economic damages as of August 1, 2024, for the period of December 17, 

2024 through April 15, 2025, are higher than estimated damages given various 

disruptions to the marketplace (e.g., pandemic, war and supply chain shocks), but 

substantially lower than Liquidated Damages for the same period.  Using market 

prices for energy, ancillary services, and capacity as set through centralized and 

bilateral markets, a reasonable estimate of potential damages can be developed based 

on information known or knowable the date that Amendment No. 2 was signed. Using 

this ex-ante approach results in projected economic damages of $15.2 million, well 

below what the Liquidated Damages calculation would be for the same time period. 

22. Additional detail supporting my opinions is provided in this declaration and in the exhibits 

attached to this declaration. Exhibit B provides a list of documents relied upon and/or 

considered. Exhibit C includes a list of acronyms used within this report. Exhibit D 

describes the methodology used to calculate damages in more detail. Exhibit E 

summarizes the assumptions used in the calculation of damages. 

 

II. Background 

23. This section provides context that serves as the basis for my methodology and assumptions. 

The following is my understanding of the timeline of events, motivation for OPPD to enter 

into the Original EPC Contract, the technical specifications for the Facilities, and the 

provisions of the Second Amended EPC Contract that changed the Guaranteed Substantial 

Completion Date and daily charge for delay in meeting the Guaranteed Substantial 

Completion Date.  

24. OPPD is responsible for supplying electricity to its approximately 413,500 electric utility 

customers (almost 1 million people), most of which are residential.18 As a public power 

district, OPPD can service only electrical load within its service territory. The OPPD 

service area extends beyond just Omaha, covering a 13-county, 5,000-square mile service 

area in southeast Nebraska that includes the City of Omaha and adjacent territories, 

including the community of Carter Lake, Iowa.19 OPPD publishes an annual report that 

describes its resources and resource requirements, as well as its financial position.20 As a 

 
18 OPPD, 2024 Annual Report, “Building Our Legacy,” Inside Cover, p. 0 and p. 94, 

https://www.oppd.com/media/320606/entire-2024-annual-report.pdf 

19 OPPD, 2021 Integrated Resource Plan, p. 8. OPPD’s service territory includes the city of Omaha, Nebraska and 

adjacent territory comprising all of Douglas, Sarpy and Washington counties, along with portions of Cass, Saunders, 

Dodge, Otoe, Nemaha, Johnson, Paynee, Richardson, Burt and Colfax counties, as well as Carter Lake, Iowa which 

is connected to OPPD’s Omaha distribution system. 

20 See for example, OPPD 2024 Annual Report, https://www.oppd.com/media/320606/entire-2024-annual-rport.pdf; 

OPPD 2023 Annual Report, https://www.oppd.com/media/319683/2023-entire-annual-report.pdf; and OPPD 2022 
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public power district, OPPD is governed by an elected board of eight directors21 and is not 

subject to federal or state regulatory commission oversight with respect to its tariffs. That 

said, OPPD is required to meet certain reporting requirements at the state and federal levels, 

as well as with respect to its role as a market participant in SPP.22 

25. OPPD is registered for a number of different functions with the North American Electric 

Reliability Corporation (“NERC”), including Distribution Provider (“DP”), Generator 

Owner (“GO”), Generator Operator (“GOP”), Resource Planner (“RP”), Transmission 

Owner (“TO”), Transmission Operator (“TOP”), and Transmission Planner (“TP”).23  

26. As an RP, OPPD is “The entity that develops a long-term (generally one year and beyond) 

plan for the resource adequacy of specific Loads (customer demand and energy 

requirements) within a Planning Authority area.”24 In this role, OPPD has the obligation to 

ensure it has sufficient supply of electricity to meet its load supply obligations.25 Sufficient 

supply usually is measured in terms of meeting required reserves above and beyond peak 

load requirements. OPPD meets its load obligations through its own generation resources26 

and as a market participant in SPP.27  

27. As an ISO, SPP is similar to the Electric Reliability Council of Texas (“ERCOT”), which 

operates the electric grid for the geographic area to the south of SPP28, and the Mid-

Continent Independent System Operator (“MISO”), which is responsible for the area to the 

east of SPP. Unlike ERCOT which operates in a single state, however, SPP operates an 

electricity transmission system serving all of the states of Kansas and Oklahoma, as well 

as portions of North Texas, Nebraska, Arkansas, Iowa, Louisiana, Minnesota, Missouri, 

Montana, New Mexico, North Dakota, South Dakota, and Wyoming. In its role as electric 

 
Annual Report, https://www.oppd.com/media/318975/2022-entire-annual-report.pdf. 

21 OPPD, 2024 Annual Report, Inside Cover, p. 0. 

22 OPPD, Service Regulations & Schedules, https://oppd.com/media/172612/oppd-rate-manual.pdf; OPPD, 2024 

Annual Report, https://www.oppd.com/media/320606/entire-2024-annual-report.pdf 

23 NERC, NERC Active Compliance Registry Matrix as of April 22, 

2025,https://www.nerc.com/pa/comp/Registration%20and%20Certification%20DL/NERC_Compliance_Registry_

Matrix_Excel.xlsx 

24 NERC, “Appendix 5B, Statement of Compliance Registry Criteria (Revision 8),” Effective: June 27, 2024, 

www.nerc.com/AboutNERC/RulesOfProcedure/Appendix%205B%20eff%2020240627_signed.pdf  

25 Ibid., p. 6. 

26 OPPD, 2021 Integrated Resource Plan, Table 5-10 Load and Capability Report - Summer Peak (MW), p. 57, 

https://www.oppdcommunityconnect.com/irp  

27 SPP, https://www.spp.org/about-us/members-market-participants/ See also FERC approval of SPP’s imposition of 

responsibility for maintaining adequate reserves on LREs at 184 FERC ¶ 61,207, at P 6 (2023), 

https://www.spp.org/documents/70245/20230929_order%20setting%20aside%20prior%20order%20in%20part%20-

%20complaint%20regarding%20planning%20reserve%20margin_el23-40-001.pdf 

28 ERCOT, https://www.ercot.com/news/mediakit/backgrounder 
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system operator, SPP also functions as the market operator and coordinates centralized 

markets for Electricity Products, including electrical energy and the ancillary services 

required to support the high-voltage transmission system that delivers energy from 

generators to load. A variety of market participants buy and sell their electricity services 

through SPP, including generators and load responsible entities (“LREs”) such as OPPD.29 

28. LREs in SPP, including OPPD, are responsible under the SPP Open Access Transmission 

Tariff (“OATT”) to “maintain adequate capacity to meet its Resource Adequacy 

Requirement (RAR)” for the peak summer season.30 OPP is required to procure and 

maintain sufficient resources to meet its “RAR” -- a minimum level of reserve requirements 

sized to its load obligations.31 Reserve requirements are based on the peak load 

requirements of their customers plus a defined reserve margin (e.g., 15 percent) above and 

beyond that peak demand. Reserve margins can be met with generation capacity that is 

either owned by an LRE or purchased from a third party. 

29. As part of its system planning, OPPD decided to build new generation projects to meet its 

RAR.32 OPPD put out a request for proposal in 2019, to which Zachry responded and was 

awarded the EPC Contracts for what are now referred to as the Standing Bear Lake Station 

and Turtle Creek Station.33  

30. In its 2021 Integrated Resource Plan, OPPD identifies “Standing Bear” and “Turtle Creek” 

as providing 597 MW of peak generating capacity to contribute to its Planned Reserve 

Margin (“PRM”), which is projected to be slightly above 15.1 percent by 2024 (assuming 

the Facilities came online as originally planned).34 At the time of the Integrated Resource 

Plan, SPP required 12 percent reserve margins,35 which SPP has since increased to a 15 

percent PRM in effect as of 2023.36 In August 2024, SPP’s Regional State Committee and 

 
29 SPP, “2024 SPP Resource Adequacy Report,” Published on June 14, 2024, p. 37, 

www.spp.org/documents/71804/2024%20spp%20june%20resource%20adequacy%20report.pdf 

30 Ibid., p. 2. 

31 OPPD The Wire, https://oppdthewire.com/southwest-power-pool-

oppd/#:~:text=SPP%20increased%20the%20planning%20reserve,15%25%20in%20the%20coming%20years; SPP, 

2017 Resource Adequacy Report, p. 2, 

https://www.spp.org/documents/52237/june%202017%20resource%20adequacy%20report.pdf; SPP Attachment 

AA of SPP Tariff, p. 12, https://spp.org/documents/58597/attachment%20aa%20tariff.pdf. 

32 OPPD, https://www.oppdcommunityconnect.com/generation; OPPD, 

https://www.oppdcommunityconnect.com/standing-bear-lake-station; OPPD, 

https://www.oppdcommunityconnect.com/turtle-creek-station. 

33 OPPD, https://www.oppdcommunityconnect.com/standing-bear-lake-station?tool=qanda; OPPD, 

https://www.oppdcommunityconnect.com/turtle-creek-station. 

34 OPPD, 2021 Integrated Resource Plan, p. 57, https://www.oppdcommunityconnect.com/irp. 

35 Ibid., p. 29. SPP, 2017 Resource Adequacy Report, p. 2, 

https://www.spp.org/documents/52237/june%202017%20resource%20adequacy%20report.pdf.. 

36 Ibid., p. 1. SPP, 2023 Resource Adequacy Report, 
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board approved a minimum PRM requirement of 16 percent for the summer and a 36 

percent winter-season PRM.37  

31. The Facilities provide OPPD with capacity reserves, but are only expected to operate 

during peak demand periods.38 OPPD indicates that the Facilities are expected to operate 

15 percent of the time.39 Given that SPP is a summer peaking system,40 I would expect that 

most of the production would occur during the summer months, with occasional production 

in the winter during extreme winter events.41  

32. A summary of the specific characteristics for each of the Facilities are summarized below 

(Figure 2). 

 
https://www.spp.org/documents/69529/2023%20spp%20june%20resource%20adequacy%20report.pdf; SPP, 

https://spp.org/documents/68838/20230216_deficiency%20response%20-

%20revisions%20to%20add%20a%20process%20to%20allow%20an%20exemption%20of%20the%20deficiency%

20payment_er23-636-001.pdf  

37 SPP, “SPP board approves new planning reserve margins to protect against high winter, summer use,” August 6, 

2024, www.spp.org/news-list/spp-board-approves-new-planning-reserve-margins-to-protect-against-high-winter-

summer-use/  

38 “The units are intended to provide reliability to the system and are expected to operate at low capacity factors . . .” 

OPPD, 2021 Integrated Resource Plan, p. 3. 

39 OPPD, https://www.oppdcommunityconnect.com/standing-bear-lake-station; OPPD, 

https://www.oppdcommunityconnect.com/turtle-creek-station  

40 NERC, 2024 LTRA, pp. 55 – 59, “SPP peak load occurs during the summer season,” p. 58,  

https://www.nerc.com/pa/RAPA/ra/Reliability%20Assessments%20DL/NERC_Long%20Term%20Reliability%20

Assessment_2024.pdf; 

41 SPP, “State of the Market Summer 2024,” Published October 29, 2024, Updated October 31, 2024, Figure 2-1, p. 

4, www.spp.org/documents/72602/spp_mmu_qsom_summer_2024_v2.pdf; OPPD, https://oppdthewire.com/high-

el,ectric-bill-saving-tips-2/. 
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Figure 2: Facility Specifications  

 

Characteristics Standing Bear Lake Station Turtle Creek Station 

Number of Units 9 2 

Capacity per Unit 16.7 MW 225 MW 

Total Capacity42 150 MW 450 MW 

Primary Fuel Natural Gas Natural Gas 

Decarbonization Potential 15% hydrogen/gas blend 30% hydrogen/gas blend or 

biodiesel fuel 

Technology Reciprocating Internal 

Combustion Engines (RICE) 

Simple Cycle          

Combustion Turbines 

Brand Wärtsilä 18V50DF RICE Siemens Energy, Inc.         

SGT6-5000F CTs 

Heat Rate43 6,500 – 8,500 mmBtu/MWh 8,000 – 10,000 mmBtu/MWh 

Other  Fast start-up capability Fast start-up capability 

 

III. Liquidated Damages Provisions 

33. In this section, I address the Liquidated Damages provisions and why they fail to reflect a 

reasonable estimate of economic harm from the delay of Substantial Completion of the 

Facilities 

34. The Original EPC Contract, Amendment No. 1, and Amendment No. 2, each include 

Liquidated Damages provisions for each of the Facilities tied to failure to meet the 

Guaranteed Substantial Completion Date by Facility. These provisions include a daily 

charge for each day of delay, with Liquidated Damages capped by a percentage of the total 

contract cost (10 percent per Facility; 15 percent for both combined).  

 
42 The values reported by OPPD on its website and in its 2021 Integrated Resource Plan are slightly lower than the 

winter and summer rated capacity listed in the SPP Interconnection Queue: 

Standing Bear Lake Station: 9 units at 18.84 MW each = 169.56 MW 

Turtle Creek Station: 2 units at 255 MW each = 510 MW 

SPP, Interconnection Facilities Study Report, GEN-2020-043, September 2022, GEN-2020-043 Facility Study 

FINAL.pdf  

For purposes of calculating economic damages, I use the capacity values cited by OPPD.  

OPPD, https://www.oppdcommunityconnect.com/turtle-creek-station; OPPD, 

https://www.oppdcommunityconnect.com/standing-bear-lake-station; OPPD. 2021 Integrated Resource Plan, 

https://www.oppdcommunityconnect.com/irp  

43 The thermal guarantees are redacted in the contracts. This range reflects a generalized range for the technology 

type as reported by Enerdynamics, Energy Knowledgebase, https://energyknowledgebase.com/topics/heat-rate.asp 
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35. Under Amendment No. 2, one month after the Guaranteed Substantial Completion Date, 

the Liquidated Damages daily rate ratchets up. Another month after that, an acceleration 

provision increases Liquidated Damages for each Facility up to the cap. In my opinion, the 

round-numbered increase of $100,000 per Facility in the daily delay charge and allowance 

for only two months of delay under Amendment No. 2, regardless of market conditions 

when the delay occurs, completely disconnects the Liquidated Damages provisions from 

economic harm actually incurred by OPPD. As a result, the Liquidated Damages 

provisions, on their face, are an unreasonable way to estimate economic damages. 

36. On May 21, 2024, Zachry filed for bankruptcy protection under Chapter 11, Title 11 of the 

United States Bankruptcy Code.44 Chapter 11 allows for a company to reorganize its debts 

while continuing operations.45 As part of the bankruptcy proceedings, Zachry and OPPD 

renegotiated the EPC Contracts, resulting in Amendment No. 2 to the EPC Contracts.46  

37. Amendment No. 2 delays the Guaranteed Substantial Completion Date from August 2024 

(as provided for in Amendment No. 1) to December 2024, and increased the daily values 

for liquidated damages substantially,47 as summarized in Figure 3. 

 
44 Zachry, Notice of Chapter 11 Bankruptcy Case, 

https://veritaglobal.net/zhi/document/2490377240521000000000045. 

45 11 USC Ch. 11: Reorganization, 

https://uscode.house.gov/view.xhtml?path=/prelim@title11/chapter11&edition=prelim 

46 Second Amendment, as referenced in IN THE UNITED STATES BANKRUPTCY COURT FOR THE 

SOUTHERN DISTRICT OF TEXAS HOUSTON DIVISION In re: ZACHRY HOLDINGS, INC., et al.,1 Debtors., 

Chapter 11, Case No. 24-90377 (MI) (Jointly Administered), OMAHA PUBLIC POWER DISTRICT’S 

APPLICATION FOR ALLOWANCE OF ADMINISTRATIVE EXPENSE CLAIM, Case 24-90377 Document 

2176 Filed in TXSB on 02/14/25, p. 5. 

47 Engineer, Procure, and Construct Contract for Omaha Public Power District Standing Bear Lake and Turtle Creek 

Generating Stations, Contract No. 263406, September 21, 2021; Amendment No. 2 to Engineer, Procure, and 

Construct Contract for Omaha Public Power District Standing Bear Lake and Turtle Creek Generating Stations 

(Contract No. 263406), p. 4. 
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Figure 3: Comparison of Liquidated Damages Provisions Before and After Renegotiation  

 

Characteristics Original EPC Contract48 Amendment No. 149 Amendment No. 250 

Project Name SBLS TCS  SBLS TCS  SBLS  TCS 

Liquidated Damages Daily Rate      

    First Stage $125,000 $50,000 $225,000 $150,000 $350,000 $250,000 

    Second Stage $250,000 $100,000 $350,000 $200,000 $500,000 $400,000 

Liquidated Damages 
Cap 

10% of EPC Cost per 
Facility; 15% for both 

10% of EPC Cost per 
Facility; 15% for both 

10% of EPC Cost per 
Facility; 15% for both 

Contract Price $366,207,836 $428,741,118 $428,741,118 

Guaranteed 
Substantial 
Completion Date 

05/01/23  08/18/23  08/08/24 08/30/24 12/30/24 12/16/24 

Second Stage Start 05/16/23 09/02/23 08/24/24 09/15/24 01/30/25 01/16/25 

Acceleration Date None None 12/20/24 12/20/24 03/01/25 02/15/25 

 

38. On February 14, 2025, OPPD filed a submission to the Bankruptcy Court that calculated 

Liquidated Damages from December 17, 2024 up to, but not including, February 15, 2025 

for each of the Facilities.51 OPPD’s calculation of Liquidated Damages for this period totals 

$38 million.52 If the period is extended one more day, Liquidated Damages for Turtle Creek 

Station would have increased to $42.9 million, due to the acceleration provision in the 

Liquidated Damages calculation. Extending the Liquidated Damages provisions forward, 

indicates that the combined cap of 15 percent of total contract value (i.e., 0.15 x $428.7 

million = $64.3 million) was reached around a week later on February 21, 2024 (Figure 

4).  

 
48 Ibid. Original EPC Contract, Article IV, Article XI, Exhibit E. 

49 Amendment No. 1 to Contract No. 263406, Para. 5, Exhibit E. 

50 Ibid. Amendment No. 2, Para. 7, Para. 8. 

51 OPPD Application for Allowance of Administrative Expense Claim, Case No. 24-90377, Document 2176. This 

calculation goes through February 14, 2024 and stops at the point where accelerated damages would have occurred 

for Turtle Creek Station. If the analysis had used the proper dates, I calculate that the total would have included the 

acceleration date and Liquidated Damages would have been $61.9 million instead of their filed claim for $38.0 

million.  

52 Ibid. In stopping the calculation at the end of February 14, 2025, the calculation excludes the acceleration of 

Liquidated Damages to the cap for Turtle Creek Station. 
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Figure 4: Liquidated Damages for the Facilities at Different Dates per Amendment No. 2  

 

 

39. To assess how the Liquidated Damages daily delay charge compares to economic damages, 

I calculated the implied price in the new Liquidated Damages Provisions for two Electricity 

Products: (i) energy; and (ii) capacity. I then compare those values to market prices during 

the damages period as described in more detail below.  

1) Implied Energy Value: I calculate the implied value for energy by taking the daily 

rate for Liquidated Damages after the first month and dividing by the average 

anticipated daily energy production (assuming a 15 percent capacity factor). The use 

of a 15 percent capacity factor for the winter months likely understates that value given 

that the SPP peak period, when the Facilities would operate the most, is likely to occur 

in the summer months.  

2) Implied Capacity Value: I calculate the implied capacity value of each Facility by 

taking the daily delay charge and dividing by the total nameplate capacity of the 

Facilities converted to kilowatts per month.  

Figure 5 displays the value of capacity and energy implied by the Liquidated Damages 

daily rate after the first month of delay.  
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Figure 5: Implied Price for Energy and Capacity in the Liquidated Damages Value   

 

Characteristics Amendment No. 2 

Project Name Standing Bear Lake 

Station 

Turtle Creek Station 

Liquidated Damages Daily Rate  

After the First Month of Delay 

$500,000 $400,000 

Implied Energy Price ($/MWh)53 $919 $251 

Implied Capacity Price ($/kW-month) $100 $28 

 

40. The implied energy and capacity prices in the daily rate for Liquidated Damages are 

significantly higher than the market value for those Electricity Products.  

41. As shown in Figure 6, the implied energy price, assuming only revenues from energy 

production) in the Liquidated Damages price is well above any hourly price for energy in 

the SPP market for the delay period from December 2024 through February 2025.  The 

blue line represents the hourly price for electrical energy being traded in SPP during the 

damages period. The gray lines represent the implied energy price ($/MWh) in the 

Liquidated Damages daily rate for Standing Bear Lake Station (first month and thereafter). 

The orange lines represent the implied energy price ($/MWh) for Turtle Creek (first month 

of delay and thereafter). The fact that the orange and gray lines are so much higher than 

the actual energy price settled in SPP at the OPPD load node indicates how disconnected 

from economic damages the liquidated damages provisions are.  

 
53 This calculation assumes a 15 percent average capacity factor, which is conservative and likely to result in a lower 

implied energy rate for the winter period when the Facilities would not be expected to operate as much as in the 

summer peaking season. 
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Figure 6: Implied Price for Energy in the Liquidated Damages Rate vs. SPP Prices 

 

 

 

42. Similarly, the implied capacity price, assuming only value from capacity, is significantly 

higher than market indicators. Although SPP does not have a centralized capacity market 

with a transparent price for comparison, the capacity price in other markets is well below 

the implied price for capacity in the Liquidated Damages provision (Figure 7).54  

 
54 I understand from Counsel that OPPD has claimed to have entered into capacity contracts with third parties in 

anticipation of the delay. To the extent those bilateral contract details are provided, a more direct comparison could 

be made as to how the Liquidated Damages provisions compare to the costs estimated to be incurred by OPPD to 

replace the lost capacity of the Facilities. I understand, however, that OPPD has declined to provide information on 

transactions or prices paid to replace the power from the Facilities.  
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Figure 7: Implied Price for Capacity in the Liquidated Damages Rate vs. Other Markets55 

   

 

43. These calculations of implied energy and capacity values are for illustrative purposes only. 

In fact, these units are expected to generate net revenues from three separate revenue 

streams: energy, capacity, and ancillary services. I calculate economic damages associated 

with each of these Electricity Products. 

44. Based on my analyses of the Liquidated Damages provisions described in this section, I 

conclude the following:  

1) The Liquidated Damages provisions, as constructed, do not reflect an estimate of 

economic harm. Amendment No. 1 increased the daily rate by $100,000 for the first 

month and thereafter for each of the Facilities. Amendment No. 2 increased the daily 

rate by another $100,000 to $200,000, depending on the Facility and whether it is 

applied to the first month or thereafter. There seems to be no underlying calculation to 

support these values, which also do not appear to be based on market conditions or 

economics. 

2) Amendment No. 2 significantly increased the daily delay charge for Liquidated 

Damages for delays extending from August to winter 2024/25, which is counter-

 
55 Other markets that do have centralized procurement of capacity include New England (“ISO-NE”), New York 

(“NYISO”), and the Pennsylvania-Jersey-Maryland Interconnect (“PJM”). 
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intuitive to the summer peaking nature of the SPP market, indicating a disconnect to 

OPPD’s anticipated damages that is not reasonable. 

3) The implied energy and capacity prices in the Liquidated Damages provisions are 

exorbitantly high compared to market prices for the same Electricity Products, 

indicating an unreasonable disconnect from the economic value of incurred due to the 

delay. 

In other words, the Liquidated Damages daily charge, acceleration provisions after two 

months of delay, and implied values for energy and capacity indicate a complete disconnect 

from economic damages that OPPD could be expected to incur as a result of a delay in the 

Guaranteed Substantial Completion Date.  

IV. Economic Damages 

45. This section describes my calculation of estimated economic damages. The detailed 

calculations quantify the extreme disconnect between the Liquidated Damages provisions 

in Amendment No. 2 compared to the economic harm that OPPD may have incurred due 

to the delay in Substantial Completion. In my opinion, the disconnect is so large as to 

question whether Liquidated Damages in the Second Amended EPC contract was even 

intended to address economic harm in the first place.  

46. I am informed by Counsel that, under Nebraska law, “the measure of damages for a breach 

of a contract claim is an amount that would place [the plaintiff] in as good a position as it 

would have enjoyed if the contract had been performed.”56  

47. The first question to ask is how OPPD was harmed. Presumably, in the absence of the 

Facilities, OPPD had to procure replacement power that otherwise would have been 

produced by the Facilities if the Guaranteed Substantial Completion Date had been 

achieved.57 This is equivalent to calculating the replacement power costs to the operating 

costs that the Facilities would have incurred if the Guaranteed Substantial Completion Date 

 
56 Infogroup, Inc. v. Database LLC, 956 F.3d 1063, 1068 (8th Cir. 2020) (approving jury instruction so stating; 

citing Bachman v. Easy Parking of America, Inc., 562 N.W.2d 369, 373 (Neb. 1997)). 

57 It is presumed that OPPD had to procure replacement power due to the delay in Substantial Completion. In fact, 

the Facilities were meant to replace existing units that OPPD intended to retire once the Facilities were operational. 

If the retirement of these units had been deferred due to the delay in Substantial Completion of the Facilities, 

economic damages would be lower than what I calculate – reflecting a combination of the costs of operating the old 

units and purchase replacement power to make up the difference. No additional capacity would need to be procured. 

The difference in ancillary services would be negligible. Therefore, my calculations of economic damages are a 

conservative measure of any potential harm that OPPD incurred due to the delay in Substantial Completion of the 

Facilities. 
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had been met. This approach can be positioned as an actual world versus a but-for world, 

a traditional methodology for calculating economic damages.58 

• Actual World: Estimate of OPPD’s actual purchase costs for Electricity Products; and 

• But-for World: OPPD’s estimated production costs to produce the Electricity Products 

had the Facilities been operational. 

48. Under this methodology for calculating economic damages for breach of a contract claim, 

it is simple to assess economic damages as follows: 

 Economic Damages = Actual World less But-for World 

           = Higher Purchases Costs plus Lost Sales 

           = Higher Purchase Costs less Cost to Produce (Generate) 

Specifically, economic damages effectively are the difference between the market price for 

the Electricity Products that the Facilities would have produced less the cost that would 

have been incurred if the Facilities had been operational (e.g., the cost of generation for 

energy).  

49. Damages can be calculated as they actually occurred or as they were anticipated to occur:59 

• Ex-Post: Calculating damages that actually did occur, using information known or 

knowable up to the issuance of the calculation, and updated at the time of judgment to 

reflect new information; or  

• Ex-Ante: Calculating damages as of a historical point in time that reflects when the 

wrong-doing occurred. 

 
58 Among other references in Exhibit B, see for example: 

Mark A. Allen, Robert E. Hall, and Vicotria A. Lazear, National Academies of Sciences, Engineering, and Medicine. 

2011. Reference Manual on Scientific Evidence: Third Edition. Washington, DC: The National Academies Press. 

https://doi.org/10.17226/13163. “Reference Guide on Estimation of Economic Damages.” National Academies of 

Sciences, Engineering, and Medicine. 2011. Reference Manual on Scientific Evidence: Third Edition. Washington, 

DC: The National Academies Press. https://doi.org/10.17226/13163. 

59 Among other references cited in Exhibit B, see for example: 

Julie M. Carey, Christian Dippon, and Ralph Meghames, Global Arbitration Review, “Demystifying the damages 

assessment in international arbitration,” June 21, 2024, https://globalarbitrationreview.com/guide/the-guide-damages-

in-international-arbitration/6th-edition/article/demystifying-the-damages-assessment-in-international-arbitration  
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I have been asked by Counsel to calculate damages both ways, and to illustrate how a 

reasonable estimate of economic damages could have been performed as of the date 

Amendment No. 2 was signed (i.e., August 1, 2024). 

50. The actual cost of OPPD’s purchases of electricity to replace the Facilities is easily 

calculated from two simple inputs: 

• Quantity: The amount of Electricity Products the Facilities would have produced; and  

• Price: The market price for those Electricity Products. 

51. The Quantity that the Facilities did not produce can be estimated using a simple spreadsheet 

model. 

52. In calculating the actual cost of OPPD’s purchases of replacement power, actual trade 

information from OPPD regarding its purchases and sales during the damages period could 

serve as the basis for damages. Such information would be particularly useful to the extent 

the incremental purchases or lost opportunities can be clearly delineated as being related 

to the failure to achieve Substantial Completion.  

53. If OPPD entered into capacity contracts in anticipation of the delayed operations of the 

plants, the cost of such contracts could be considered in a damages calculation once they 

are provided. However, I have not yet been provided such information to incorporate into 

a calculation of economic damages that OPPD estimated to be incurred.60 If such 

information becomes available, it can be incorporated into the damages calculation. 

54. With respect to the market price, market information is readily available. In the absence of 

OPPD trade data, SPP prices can be used to estimate the value of the foregone Electricity 

Products. This information clearly would be in the possession of OPPD as an electric 

utility, generator, reliability planner, market participant in SPP, and LRE responsible for 

meeting its RAR. With that pricing data, combined with the estimated quantity that the 

Facilities would have produced, OPPD’s actual cost to replace the Facilities due to the 

delay in Substantial Completion can be calculated using a simple spreadsheet model.  

55. I therefore calculate damages as the difference between the market value of Electricity 

Products that the Facilities could have produced less the costs that OPPD would have 

incurred if the Facilities had been operational. This can be represented in an Actual/But-

for World construct in one of two ways: 

• Lost Sales:  

Actual World = Reduced or no sales due to delay 

But-for World = Net Revenues of sales that otherwise would have occurred 

 
60 I understand that Counsel has requested such data to be provided by OPPD on a voluntary basis. 
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• Increased Purchase Costs: 

 Actual World = Purchases to cover lost services (e.g., replacement power costs)  

 But-for World = Production costs that otherwise would have delivered the services 

 

Although these can be mathematically equivalent, it is important to identify the construct 

that best reflects the cause of harm so that a make-whole calculation can be performed 

accurately. 

 

56. Generally, the damages period reflects the period of time for which the Actual World 

diverges from the But-for World due to the wrong-doing for which defendant is liable. In 

this case, I do not tie the economic damages to any entities actions or liability. Instead, I 

calculate damages resulting from all delays, regardless of the cause or responsible party, to 

illustrate the difference between economic damages that may have been incurred by OPPD 

and Liquidated Damages. Once information is provided as to which entity caused which 

delays, liability for damages and an associated calculation can be performed. 

57. Once the methodology is established, it is relatively simple to calculate damages using 

information that is readily available in the energy industry. Damages for a delay in 

Substantial Completion are readily ascertainable and capable of measurement. For 

example:  

1) Energy: The harm is the inability of OPPD to generate and sell energy into the SPP 

market. Damages are the difference between Actual World of zero sales less the But-

for World of net revenues associated with the market price for energy less the 

production costs for the energy that the Facilities would have produced.61 

2) Ancillary Services: The harm is OPPD’s inability to ancillary services into the SPP 

market. As with Energy, damages are the difference between the Actual World of zero 

sales less the But-for World of sales of ancillary services into the SPP market. 62 

3) Capacity: The harm is OPPD’s higher purchase costs of capacity and/or reduced sales 

to third parties. Unlike energy and ancillary services, SPP does not operate a central 

market for capacity. Instead, entities such as OPPD who are responsible for ensuring 

sufficient capacity reserves are required to procure and build those reserves and report 

them to SPP through a submitted workbook to show sufficient capacity. I understand 

from Counsel that OPPD has claimed that it had to purchase capacity from third parties 

to meet its obligations. If so, damages are the difference between the Actual World of 

 
61 SPP settles generators separately from load. Therefore, the harm would be reduced sales of energy. 

62 SPP settles ancillary services providers separately from load. Therefore the harm would be reduced sales of ancillary 

services.  
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those purchases less the But-for World where no incremental capacity purchases were 

required because the Facilities met the Guaranteed Substantial Completion Date.63  

58. These inputs to a calculation of economic damages are readily available or can be 

calculated from public data that SPP posts, as well as information reported to the U.S. 

Energy Information Administration. The amount that the Facilities would have produced 

can be estimated using a production cost model. I have performed these types of 

calculations multiple times in my career – usually in the context of estimating damages.  

59. In addition, I expect that OPPD regularly reviews market price data to inform the trading 

activity in which it engages to procure the amounts of energy, ancillary services, and 

capacity to meet its load obligations. It is my opinion that the calculation I perform to assess 

the difference between market value and the value of the Facilities for purposes of 

economic damages is likely to be similar to the assessment that OPPD regularly performs 

as to whether to buy versus build new generation facilities.  

60. If there are specific purchases and sales that OPPD entered into in anticipation of or 

because of the delayed Guaranteed Substantial Completion Date (i.e., to mitigate damages), 

I can incorporate those trades into the calculation once they become available. In the 

meantime, a calculation of economic damages using market prices provides a relevant 

indicator of how OPPD’s actual damages compare to the Liquidated Damages calculation 

submitted by OPPD in its claim. 

61. I summarize how economic damages can be calculated for each type of Electricity Product 

(i.e., energy, ancillary services, and capacity) below. 

IV.A. Economic Damages from Delayed Energy Production 

62. As already mentioned, OPPD expected the Facilities to be peaking units that would 

generate around 15 percent of the time. The energy that the Facilities produce is sold 

directly into the SPP spot market. OPPD purchases the energy that it requires to meet the 

needs of its customers directly from the SPP spot market. SPP settles for OPPD for 

generation and energy purchases.64  

63. Economic damages are the net revenues that OPPD did not receive because the Facilities 

were not available to produce energy. The Actual World is zero sales for the delay period. 

The But-for World is the difference between the market price for energy and the costs that 

OPPD would have paid if the Facilities had been operational. To estimate economic 

 
63 To the extent SPP intended to retire older units once the Facilities achieved Substantial Completion, but delayed 

that retirement, damages could be mitigated. I do not consider this scenario in calculating damages even though it 

could would reduce them to the difference between the cost to produce at the old power plants versus the cost to 

produce at the Facilities.  

64 OPPD, Balancing supply and demand, June 11, 2024, https://oppdthewire.com/energy-marketers-balance-supply-

and-demand/  
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damages associated with the lost energy generation due to the delay in Substantial 

Completion, key inputs to analysis include the following: 

1) Quantity: The amount of energy that the Facilities would have generated based on 

SPP’s economic dispatch of the Facilities (i.e., a comparison of production costs versus 

market prices);  

2) Price: Market price for energy that the Facilities would have generated and that OPPD 

had to purchase because the Facilities did not; and  

3) Generation Costs: Production costs associated with the generation of the quantity of 

energy that the Facilities would have produced. 

64. A simple dispatch model combined with published data on SPP wholesale market prices 

for energy, natural gas prices and other variable costs of production, and an assumed 

conversion factor relating the amount of natural gas required to produce a megawatt-hour 

of energy can be used to estimate economic damages associated with any harm associated 

with delayed energy production from the Facilities (Figure 8).     

Figure 8: Economic Damages from Delayed Energy Production   

 

 

Gross Revenue Cost of Production Difference 

$         24,596,983  $       (17,019,898) $        7,577,085  
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IV.B. Economic Damages from Delayed Ancillary Services 

65. The Facilities consist of fast-start and fast-ramp generation technologies that could provide 

a number of ancillary services to the SPP market.65 Damages are equal to the lost net 

revenues from sales of ancillary services during the delay period. Actual World = No 

ancillary service from the Facilities; But-for World = Net revenues that the Facilities would 

have generated from supplying ancillary services  

66. As a general rule, ancillary services are not a significant source of revenues for most 

generators. In SPP, the amount of ramp and spinning reserves is approximately equivalent 

to the capacity of the Facilities, on average. Yet, there is potentially 23,000 MW of simple 

cycle combustion turbines out of nearly 100,000 MW of total capacity that the Facilities 

would be competing against.  

67. Although the Facilities may provide regulation services in the future as more renewable 

resources come online, they are not expected to have earned significant revenue from 

provision of such services this past winter and spring if they had been Substantially 

Complete.  

68. Ideally, I would be able to review the projections that OPPD performed to understand the 

anticipated net revenues for ancillary services that the Facilities were expected to generate. 

In the absence of that data, or the SPP settlements data for OPPD that would indicate how 

much its generation plants earn in from ancillary services, Instead, I apply hourly clearing 

prices for SPP Regulation-Down and Spinning Reserves to the capacity of the Facilities 

depending on whether they were dispatched (so could provide Regulation-Down) or not 

operating (and therefore could provide Spinning Reserves).66 That said, as OPPD and SPP 

information becomes available, I reserve the right to modify this estimate.  

69. As OPPD would not have sold a significant amount of Ancillary Services, harm associated 

with the delayed ability to generate Ancillary Services at the Facilities would be relatively 

small (Figure 9).  

 
65 WÄRTSILÄ, WÄRTSILÄ 50DF, https://www.wartsila.com/docs/default-source/energy-docs/technology-

products/product-leaflets/wartsila-50df.pdf?sfvrsn=e9eda345_20; SIEMENS energy, SGT6-5000F gas turbine, 

https://www.siemens-energy.com/us/en/home/products-services/product/sgt6-5000f.html#accordion-f77d3baa53-

item-90e17cc04b 

66 Given that the dispatch model assumes that the Facilities are either operating at full capacity or not at all, we do not 

incorporate potential ramping services. Again, given the competition, potential revenues from such services are likely 

to be negligible. 
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Figure 9: Economic Damages from Delayed Ancillary Services   

 

 

IV.C. Economic Damages from Delayed Capacity  

70. Under the SPP Market Rules and Open Access Transmission Tariff, all reserve planners 

(such as OPPD) are required to have a sufficient amount of resources to meet its peak load 

requirements plus a reserve above and beyond the peak.  

71. Unlike other markets, SPP does not operate a centralized market for capacity. However, 

market participants who are short can purchase capacity from third parties and those who 

are long can sell capacity through bilateral arrangements. Such transactions would be 

available in OPPD’s workbook submitted to SPP to confirm that it had sufficient capacity 

resources.67  

72. In the absence of access to OPPD’s tradebook, capacity value can be estimated using SPP 

estimates of its reserves and a nearby market price for capacity.  

73. SPP has excess reserves for winter 2024/25.68 Therefore, I would expect the price for 

capacity to be less than the Net Cost of New Entry (“Net CONE”). Multiple ISOs project 

the Net CONE (i.e., CONE less net revenues from energy and ancillary services) as part of 

 
67 SPP, OATT, Attachment AA Resource Adequacy, Section 13 and Section 14, 

https://spp.org/documents/58597/attachment%20aa%20tariff.pdf  

68 NERC, “2024-2025  Winter Reliability Assessment,” November 2024, p, 18,  

https://www.nerc.com/pa/RAPA/ra/Reliability%20Assessments%20DL/NERC_WRA_2024.pdf 
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their capacity market parameters. SPP also projects CONE as part of its penalties for 

deficiencies in reserves.69. 

74. The price for capacity in the neighboring market operated by MISO provides proxy prices 

for what OPPD may have had to procure to cover the delayed capacity from the Facilities. 

Multiplying the Capacity Prices for Iowa, which is contiguous to Nebraska and 

interconnected to the OPPD system, estimates damages associated with capacity that 

OPPD may have had to procure as a result of the delay in the Substantial Completion of 

the Facilities. Under this approach, damages caused by the delay in capacity is estimated 

to be less than $1 million (Figure 10).  

Figure 10: Economic Damages from Delayed Capacity 

 

 

75. Unlike with energy, there is no production cost for capacity. I am informed that OPPD 

already has paid against the milestones in the Second Amended EPC Contract. Therefore, 

the costs to produce are fixed in both the Actual and But-for Worlds and cancel out. 

 
69 SPP OATT § 13.0. 
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IV.D. Conclusions on Economic Damages  

76. The calculation of economic damages is not complex and can be calculated using a standard 

spreadsheet software such as Excel.  

77. Figure 11 summarizes the economic damages estimated to be incurred by OPPD due to 

the delayed Guaranteed Substantial Completion Date for the period December 17, 2024 

through April 15, 2025. 

Figure 11: Estimated Economic Damages (December 17, 2024 through April 15, 2025)70 

Damages Category Standing Bear Lake Turtle Creek Total 

Energy $1,955,162 $5,621,923 $7,577,085 

Ancillary Services $    14,781 $    101,150 $    115,931 

Capacity $    242,040 $    730,845 $    972,885 

TOTAL $2,211,983 $6,453,918 $8,665,901 

 

 This is the equivalent to OPPD having to purchase $25.7 million dollars in energy, capacity 

and ancillary services, and incurring the production costs of $17.0 million.  

 Damages = Higher Purchase Costs less Cost to Produce (Generate) 

`    = $25.7 million - $17.0 million  

               = $8.7 million 

78. The reasonableness of these values can be confirmed by comparison to the MISO 

calculation of the Cost of New Entry (“CONE”) less projected net revenues for energy and 

ancillary services (i.e., the Net CONE). for purpose of setting parameters in its centralized 

capacity market. MISO projects the CONE in the MISO North/Central region which is 

interconnected to SPP near OPPD to be $121,220/MW-year for 2025/26 and the Net-

CONE to be $73,636 / MW-year.71  The difference represents expected net revenues from 

energy and ancillary services.  Multiplying times the 600 MW the Facilities represent totals 

annual revenues for these two Electricity Products equal to $28.6 million for the year (or 

$9.5 million for four months).72  This pro-rata value, which does not account for seasonality 

 
70 The Guaranteed Substantial Completion Date for Turtle Creek Station is December 16, 2024 and for Standing 

Bear Lake Station, December 30, 2024. Damages begin the following day. 

71 MISO, Resource Adequacy Subcommittee (RASC), “MISO Cost of New Entry (CONE) and Net CONE 

Calculation for Planning Year 2025/26,” September 23, 2024, p. 18, 

https://cdn.misoenergy.org/20240923%20RASC%20Item%2003%20CONE%20and%20Net%20CONE%20Update

649247.pdf  

72 This pro-rata share assumes that net revenues are distributed equally across the months. In fact, the Facilities would 
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and therefore would overstate winter damages, is extremely close to the sum of damages 

for energy and ancillary services of $7.7 million that I estimate.  Perhaps more importantly, 

the MISO calculation of Net CONE for 2025/26 confirms: 

• Damages calculations are straightforward: Calculating damages incurred by 

OPPD due to delay of Substantial Completion is not complex. 

• Electricity industry entities frequently perform forward-looking estimates:  

MISO performs such projections, along with other ISOs, investors, and market 

participants.  

• The annual value of projected net revenues from energy and ancillary services 

for a new combustion turbine such as Turtle Creek is significantly below the 

Liquidated Damages provisions. MISO assumes that an advanced combustion 

turbine is the next new entrant. MISO calculates the all-in total cost of such a new 

entrant through the CONE, and the required capacity costs once net revenues from 

energy and ancillary services are considered through the Net CONE. SPP and MISO 

currently have excess capacity, so the value of such capacity during the delay is well 

below the estimated cost required to support a new entrant. The difference between 

CONE and Net CONE (representing the value of energy and ancillary services in the 

MISO market) is well below Liquidated Damages, and the low capacity value 

indicated by MISO’s centralized capacity auctions do not make up the difference. 

• The reasonableness of my economic damages calculations are confirmed. The 

MISO’s CONE and Net CONE values confirm that my calculations of economic 

damages for energy and ancillary services are an accurate representation of the 

relative magnitude of actual and projected damages compared to the Liquidated 

Damages value. 

79. SPP also calculates CONE as part of its methodology for assessing penalties on market 

participants for failure to maintain sufficient RAR.73 In SPP’s Open Access Transmission 

Tariff (“OATT”) Section 13.0, SPP states, “The Cost of New Entry (“CONE”) value shall 

be 85.61 $/kw-yr.” Multiplying this value by 600 MW (i.e., 600,000 kW) results in a total 

value of $51.4 million.74  In other words, Liquidated Damages exceed the CONE of a new 

entrant of the same size as the Facilities.  Once again, the Liquidated Damages values are 

unreasonable and completely disconnected from the economics of new power plants. 

 
be expected to produce more in the summer months, explaining why the economic damages calculation would be less 

than the pro-rata share. 

73 SPP Open Access Transmission Tariff, Section 13.0 and 14.2, https://sppviewer.etariff.biz/tariff  

74 Calculation: 600,000 kW x $85.61 / kW-year  = $51,366,000. 
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80. Plotting the underlying detail to the total ex-post economic damages calculation to 

cumulative Liquidated Damages illustrates the magnitude of the disconnect between the 

two (Figure 12). 

Figure 12: Cumulative Economic Damages versus Liquidated Damages  

 

  

81. The approach I describe above is used by the industry to determine damages for project 

delays, cancellations, and failure to deliver guaranteed quantities. The attached Exhibits 

provide additional detail as follows: 

• Methodology: Exhibit D provides a more detailed description of the methodology used 

to estimate damages. 

• Assumptions: Exhibit E provides a more detailed description of the data sources and 

inputs used in the calculation of economic damages. 

82. I understand that the Guaranteed Substantial Completion Date is imminent. I calculate the 

economic damages starting the day after the Guaranteed Substantial Completion Date in 

the Second Amended EPC Contract using historical data. If needed for an economic 

damages calculation, this can be extended to a future date to include the entirety of a 

damages period. In the meantime, this value through mid-April serves to illustrate the 

extreme discrepancy between Liquidated Damages versus the economic damages that 

OPPD incurred. 
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83. Economic damages estimated to have been incurred by OPPD for the period through April 

15, 2025 are around $8.7 million.  This value is well below the Liquidated Damages 

Provisions.  

84. The distribution of economic damages over time illustrates the summer peaking nature of 

the Facilities. Except during a winter storm or extreme weather event, the Facilities are not 

expected to operate much during the winter and spring seasons. Economic damages are 

higher this past spring due to an extreme weather event75 (Figure 13).  

Figure 13: Estimated Economic Damages by Month 

 

 

85. In conclusion, the amount specified for liquidated damages in Amendment No. 2 is vastly 

greater than OPPD’s economic damages incurred during the period from December 17, 

2024 through April 15, 2025. For this period, Liquidated Damages are over 7 times greater 

than the economic damages that OPPD is estimated to have incurred. The Liquidated 

 
75 According to the National Weather Service, “A strong, early spring low pressure system tracked from the central 

Plains through the Upper Midwest Wednesday, March 19th bringing blizzard conditions across Nebraska and Iowa, 

blowing dust and wildfires across the southern Plains, and severe thunderstorms and tornadoes across Illinois and 

Indiana.” National Weather Service, “March 19, 2025: Line of Storms Produces Damaging Winds, Hail, and 

Multiple Tornadoes,” March 19. 2025, 

https://www.weather.gov/lot/2025_03_19_SevereWeather#:~:text=A%20strong%2C%20early%20spring%20low%

20pressure%20system%20tracked,severe%20thunderstorms%20and%20tornadoes%20across%20Illinois%20and%2

0Indiana. 
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Damages Provisions in Amendment No. 2 do not provide a reasonable estimate of harm 

incurred by delay in Substantial Completion of the facilities.  

86. I also conclude that actual historical data is readily available to perform a calculation of 

economic damages that had been incurred by OPPD due to a delayed Guaranteed 

Substantial Completion Date. Furthermore, OPPD would have had more detailed 

information regarding the trades and contracts, if any, that had been entered into to mitigate 

damages. Such trades can be incorporated into the estimated damages calculation when 

made available. 

 

V. Anticipated Damages as of August 1, 2024 

87. This section addresses whether OPPD would have been able to anticipate the economic 

damages that would have been incurred due to a delay in the Guaranteed Substantial 

Completion Date. In my experience, these types of “ex-ante” calculations are performed 

all the time by industry investors and market participants. 

88. In my opinion, OPPD would be able to estimate potential economic damages using market 

information available on a day-to-day basis. Specifically, market participants would have 

access to: 

1) Price: Recent settlements and futures prices for Electricity Products that the Facility 

were expected to produce, include the following: 

a. SPP Futures Prices for Energy Shaped by Historical Conditions: Market-

based forward trades and futures prices for natural gas at a nearby hub and 

energy in SPP North, the zone in which the Facilities would be operating and 

into which OPPD would deliver its energy from the Facilities, plus a five-year 

history of hourly pricing for five different price shape scenarios;  

b. SPP Market Prices for Ancillary Services: Recent and anticipated prices 

(based on futures energy prices) for Ancillary Services that the Facilities would 

have produced or that OPPD may have purchased in the absence of the 

Facilities, and an interim estimate of damages associated with the delayed sales 

of ancillary services; and  

c. Bilateral Market Prices for Capacity: Prices for capacity established in the 

MISO market for Iowa that OPPD procured or would have been able to sell if 

the Facilities had been operational. 

2) Quantity: The quantity that each Facility would have produced can be estimated using 

the same approach described for historical data, but applied to the new price 

projections.  
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In other words, the data and methodology exist to project expected damages the event of a 

delayed start date.  

89. I use this approach to estimate what OPPD could have projected damages to be as of August 

1, 2024, the date when Amendment No. 2 was signed.  

90. Using information known or knowable as of August 1, 2024, and the methodology 

described above, I estimate that projected economic damages for energy during the period 

from December 17 through April 15, 2025 would have been $6.7 million to $17.0 million, 

depending on the assumed price shapes, with an average of the past five years totaling 

$14.1 million (Figure 14). This range is consistent with the economic damages I calculated 

using historical data.76 

Figure 14: Ex-Ante Energy Damages due to Delayed Energy as of August 1, 2024 

 

 

91. Prices for capacity and ancillary services are less volatile than energy prices, and therefore 

less complicated to estimate. MISO capacity markets had established the forward-looking 

 
76 For context, recall that the past four years have experienced extremely disruptive events which would be expected 

to result in higher damages value, including: 1) A world-wide pandemic starting in 2020; 2) Winter Storm Uri in 

2021; 3) extremely high global natural gas prices due to the Russian invasion of the Ukraine in 2022; and 4) supply 

chain issues and inflation in 2023, that carried forward into 2024.   
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price during its auctions held on March 26, 2024.  I therefore use the same prices for 

capacity in the ex-ante analysis as for the ex-post analysis. 

92. SPP ancillary services auctions are held on a day-ahead and real-time basis. SPP has 

established a methodology for estimating future ancillary services that a new entrant would 

receive. As part of the Net CONE calculation used to apply penalties to market participants 

that fail to meet their RAR, SPP calculates a standard deficiency payment based on a 

calculated “Sufficiency Valuation Curve.”77 The Sufficiency Valuation Curve is based on 

the cost of new entry (“CONE”). I apply the pricing from the prior year’s auctions to 

estimate economic damages on an ex-ante basis as of August 1, 2024, and actual ancillary 

services prices for the ex-post damages assessment.     

93. The projected range for economic damages using an ex-ante approach is significantly 

below the value generated by the Liquidated Damages provisions for that same period 

(Figure 15). 

Figure 15: Ex-ante Damages by Electricity Product (December 17, 2024 – April 15, 202578 

 

Damages Category Standing Bear Lake Turtle Creek Total 

Energy $3,728,946 $10,350,734 $14,079,680 

Ancillary Services $    15,871 $    108,361 $    124,232 

Capacity $    242,040 $    730,845 $    972,885 

TOTAL $3,986,857 $11,189,940 $15,176,797 

 

94. In my opinion, I conclude that OPPD could have projected anticipated economic damages 

as of August 1, 2024 or could have included language describing how to calculate such 

economic damages in a Liquidated Damages provision either on an ex-post or ex-ante 

basis.  

 

VI. Conclusions 

 
77 In 2023, SPP filed to request approval to assess penalties against market participants that did not have sufficient 

capacity to meet their RAR during the winter months of December 1 to March 1. Although this was rejected by 

FERC, the FERC Order provides an overview of SPP’s use of CONE and Net CONE in the context of capacity and 

how market participants such as OPPD may procure such capacity. 185 FERC ¶ 61,159 UNITED STATES OF 

AMERICA FEDERAL ENERGY REGULATORY COMMISSION Before Commissioners: Willie L. Phillips, 

Acting Chairman; Allison Clements, and Mark C. Christie. Southwest Power Pool, Inc. Docket No. ER23-2781-000 

ORDER REJECTING TARIFF REVISIONS (Issued November 30, 2023),  

https://www.spp.org/documents/70636/20231130_order%20rejecting%20tariff%20revisions%20-

%20revisions%20to%20add%20winter%20season%20resource%20adequacy%20requirement_er23-2781-000.pdf 

78 Other markets that do have centralized procurement of capacity include New England (“ISO-NE”), New York 

(“NYISO”), and the Pennsylvania-Jersey-Maryland Interconnect (“PJM”). 
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95. Economic damage estimates actually incurred by OPPD can be readily calculated using 

publicly-available information. 

96. Based on my calculations, OPPD incurred economic damages at levels significantly lower 

than what the Liquidated Damages provisions are for the delay in Substantial Completion 

through April 15, 2025. 

97. The same methodology could be applied looking forward at an historical date to project 

expected economic damages. 

98. Per the request of counsel, I project what such an estimate of future economic damages 

would be as of August 1, 2024, when Amendment No. 2 was signed, and conclude that (i) 

OPPD could have performed such a calculation with information known or knowable on a 

forward-looking basis; and (ii) the values would have been significantly lower than the 

daily delay charge in the renegotiated Liquidated Damages provisions in Amendment No. 

2. 

 

 

I declare under penalty of perjury under the laws of the United States of America that the foregoing 

facts and data stated herein are true and correct.  Executed on April 28, 2025. 

         

        
  

        Tanya Bodell  
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EXHIBIT B 

DOCUMENTS RELIED UPON 

 

 

Case Filings, Depositions, Expert Reports 

• IN THE UNITED STATES BANKRUPTCY COURT FOR THE SOUTHERN 

DISTRICT OF TEXAS HOUSTON DIVISION In re: ZACHRY HOLDINGS, INC., et 

al.,1 Debtors., Chapter 11, Case No. 24-90377 (MI) (Jointly Administered):  

o ORDER GRANTING COMPLEX CHAPTER 11 BANKRUPTCY CASES 

TREATMENT, Case 24-90377 Document 23 Filed in TXSB on 05/21/24. 

o OMAHA PUBLIC POWER DISTRICT’S APPLICATION FOR ALLOWANCE 

OF ADMINISTRATIVE EXPENSE CLAIM, Case 24-90377 Document 2176 

Filed in TXSB on 02/14/25. 

o ORDER GRANTING OMAHA PUBLIC POWER DISTRICT’S APPLICATION 

FOR ALLOWANCE OF ADMINISTRATIVE EXPENSE CLAIM, Case 24-

90377 Document 2176-1 Filed in TXSB on 02/14/25. 

o DECLARATION OF MOHSIN Y. MEGHJI IN SUPPORT OF THE DEBTORS’ 

SETTLEMENT AND ASSUMPTION MOTION, Case 24-90377 Document 810 

Filed in TXSB on 08/26/24. 

• ENGINEER, PROCURE, AND CONSTRUCT CONTRACT FOR OMAHA PUBLIC 

POWER DISTRICT STANDING BEAR LAKE AND TURTLE CREEK 

GENERATING STATIONS, CONTRACT NO. 263406, September 21, 2021, Omaha 

Public Power District, Zachry Industrial Inc., and the following Exhibits:  

o EXHIBIT D, PROCUREMENT AGREEMENT, 2021, Omaha Public Power 

District, Siemens Energy, Inc., CTR 236406. 

o EXHIBIT D, CONTRACT 261740, PROCUREMENT AGREEMENT FOR 

RECIPROCATING INTERNAL COMBUSTION ENGINES FOR OPPD’S 

STANDING BEAR LAKE STATION, June 30, 2021, Omaha Public Power 

District, Wärtsilä North America, Inc., CTR 236406. 

o EXHIBIT E, GUARANTEED COMPLETION DATES AND PROJECT 

SCHEDULES, CTR 236406. 

o EXHIBIT F, PERFORMANCE GUARANTEES, CTR 236406. 

o EXHIBIT G, MILESTONE PAYMENT SCHEDULES, CTR 236406. 

• AMENDMENT NO. 1 to Contract No. 263406, November 9, 2023, Omaha Public Power 

District, Zachry Industrial Inc. 

• AMENDMENT NO. 2 TO ENGINEER, PROCURE, AND CONSTRUCT CONTRACT 

FOR OMAHA PUBLIC POWER DISTRICT STANDING BEAR LAKE AND TURTLE 
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CREEK GENERATING STATIONS (CONTRACT NO. 263406), August 13, 2024, 

Omaha Public Power District, Zachry Industrial Inc. 

• Omaha Public Power District, 2023 GENERATION ADDITION, ENGINEER, 

PROCURE, CONSTRUCT, EXHIBIT B – TECHNICAL SPECIFICATION, Exhibit B – 

Specification M0102, CTR 236406. 

• SIEMENS energy, SCOPE OF SUPPLY AND DIVISION OF RESPONSIBILITY, 

OPPD Peaking Plant, SGT6-5000F, 2020, CTR 236406. 

•  Wärtsilä, Exhibit A1, Scope of supply list, Project Name: OPPD, Customer: Omaha 

Public Power District, April 9, 2021, CTR 236406.  

• SIEMENS energy, SGT6-500F Constructability, March 2021, CTR 236406. 

• Wärtsilä, IDM A00 Wartsila Integrated Commissioning Procedure for EEQ Project type, 

Wartsila Integrated Commissioning Procedures, CTR 236406. 

• Wärtsilä, Omaha Public Power District, Project name: OPPD, Quotation number: 

PQ2020-01611A13R-, Date: April 9, 2021, Power generation project, Product type: 

Modular power plant, Engine configuration 9 X W18V50DF, Wärtsilä, April 9, 2021, 

CTR 236406. 

 

Publicly Available Materials 

• Damages Methodology 

o Mark A. Allen, Robert E. Hall, and Vicotria A. Lazear, National Academies of 

Sciences, Engineering, and Medicine. 2011. Reference Manual on Scientific 

Evidence: Third Edition. Washington, DC: The National Academies Press. 

https://doi.org/10.17226/13163. “Reference Guide on Estimation of Economic 

Damages.” National Academies of Sciences, Engineering, and Medicine. 2011. 

Reference Manual on Scientific Evidence: Third Edition. Washington, DC: The 

National Academies Press. https://doi.org/10.17226/13163. 

o Cornell Law School, Legal Information Institute, “32 CFR § 45.9 – Calculation of 

damages: economic damages,” https://www.law.cornell.edu/cfr/text/32/45.9 

o Julie M. Carey, Christian Dippon, and Ralph Meghames, Global Arbitration 

Review, “Demystifying the damages assessment in international arbitration,” June 

21, 2024, https://globalarbitrationreview.com/guide/the-guide-damages-in-

international-arbitration/6th-edition/article/demystifying-the-damages-

assessment-in-international-arbitration 

o Elizabeth A. Evans, Roman L. Weil, “Litigation Services Handbook: The Role of 

the Financial Expert,” Chapter 5, Sixth Edition, First published April 5, 2017, 

https://onlinelibrary.wiley.com/doi/abs/10.1002/9781119363194.ch5 

• Federal Energy Regulatory Commission (FERC) 
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o 184 FERC ¶ 61,207 UNITED STATES OF AMERICA FEDERAL ENERGY 

REGULATORY COMMISSION. American Electric Power Service Corp., et al. 

v. Southwest Power Pool, Inc. Docket No. EL23-40-001 ORDER ADDRESSING 

ARGUMENTS RAISED ON REHEARING AND SETTING ASIDE PRIOR 

ORDER, IN PART (Issued September 29, 2023), 

https://www.spp.org/documents/70245/20230929_order%20setting%20aside%20

prior%20order%20in%20part%20-

%20complaint%20regarding%20planning%20reserve%20margin_el23-40-

001.pdf 

o 185 FERC ¶ 61,159 UNITED STATES OF AMERICA FEDERAL ENERGY 

REGULATORY COMMISSION Before Commissioners: Willie L. Phillips, 

Acting Chairman; Allison Clements, and Mark C. Christie. Southwest Power 

Pool, Inc. Docket No. ER23-2781-000 ORDER REJECTING TARIFF 

REVISIONS (Issued November 30, 2023), ,  

https://www.spp.org/documents/70636/20231130_order%20rejecting%20tariff%2

0revisions%20-

%20revisions%20to%20add%20winter%20season%20resource%20adequacy%20

requirement_er23-2781-000.pdf 

• Harris, Michelle, “RE: Southwest Power Pool, Inc., Docket No. ER23-636-_ Submission 

of Response to Request for Additional Information”, February 16, 2023, Southwest 

Power Pool (SPP), 

https://spp.org/documents/68838/20230216_deficiency%20response%20-

%20revisions%20to%20add%20a%20process%20to%20allow%20an%20exemption%20

of%20the%20deficiency%20payment_er23-636-001.pdf 

• Metropolitan Utilities District (MUD), 2023 Annual Report, 

https://www.mudomaha.com/wp-

content/uploads/2024/04/RPT_MUD_ANNUAL_2023_FINAL.pdf 

• Midcontinent Independent System Operator (MISO) 

o MISO’s 2024 capacity auction results: insights and analysis, May 17, 2024, 

https://www.enelnorthamerica.com/insights/blogs/miso-2024-capacity-auction-

results 

o MISO, Planning Resource Auction, Results for Planning Year 2024-25, April 25, 

2024, 

https://cdn.misoenergy.org/2024%20PRA%20Results%20Posting%20202404256

32665.pdf 

o MISO, Resource Adequacy Subcommittee (RASC), “MISO Cost of New Entry 

(CONE) and Net CONE Calculation for Planning Year 2025/26,” September 23, 

2024, p. 18, 

https://cdn.misoenergy.org/20240923%20RASC%20Item%2003%20CONE%20a

nd%20Net%20CONE%20Update649247.pdf 
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• North American Electric Reliability Corporation (NERC) 

o NERC, Appendix 5B, Statement of Compliance Registry Criteria, Revision 8, 

Effective: June 27, 2024, 

www.nerc.com/AboutNERC/RulesOfProcedure/Appendix%205B%20eff%20202

40627_signed.pdf 

o NERC, NERC Active Compliance Registry Matrix as of April 22, 2025, 

https://www.nerc.com/pa/comp/Registration%20and%20Certification%20DL/NE

RC_Compliance_Registry_Matrix_Excel.xlsx 

o NERC, “2024/25 Winter Reliability Assessment,” November 2024, 

https://www.nerc.com/pa/RAPA/ra/Reliability%20Assessments%20DL/NERC_

WRA_2024.pdf 

o NERC, 2024 Long-Term Reliability Assessment, December 2024, 

https://www.nerc.com/pa/RAPA/ra/Reliability%20Assessments%20DL/NERC_L

ong%20Term%20Reliability%20Assessment_2024.pdf 

• Southwest Power Pool (SPP) 

o SPP, Interconnection Facilities Study Report, GEN-2020-043, September 2022, 

GEN-2020-043 Facility Study FINAL.pdf  

o SPP, Interconnection Facilities Study Report, GEN-2020-043, September 2022, 

GEN-2020-043 Facility Study FINAL.pdf  

o SPP, Market Monitoring Unit, “State of the Market - Summer 2024,” Published 

October 29, 2024, Updated October 31, 2024, 

www.spp.org/documents/72602/spp_mmu_qsom_summer_2024_v2.pdf 

o SPP, Market Monitoring Unit, “State of the Market: Winter 2025,” April 15, 

2025, 

https://www.spp.org/documents/73643/spp%20mmu%20qsom%20winter%20202

5%20v2.pdf  

o SPP, “Members & Market Participants,”, https://www.spp.org/about-us/members-

market-participants/ (Accessed: 4/21/2025) 

o SPP, Open Access Transmission Tariff, Sixth Revised Volume No. 1 – 

Attachment AA Resource Adequacy, Effective Date: 7/1/2018, 

https://spp.org/documents/58597/attachment%20aa%20tariff.pdf 

o SPP, “SPP board approves new planning reserve margins to protect against high 

winter, summer use,” August 6, 2024, www.spp.org/news-list/spp-board-

approves-new-planning-reserve-margins-to-protect-against-high-winter-summer-

use/ (Accessed: 4/21/2025) 

o SPP, “SPP Projects Confidence in Meeting Energy Needs This Winter,” 

November 19, 2024, https://www.spp.org/news-list/spp-projects-confidence-in-

meeting-energy-needs-this-winter/ 
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o SPP, “2017 Resource Adequacy Report,” June 19, 2017, 

https://www.spp.org/documents/52237/june%202017%20resource%20adequacy

%20report.pdf 

o SPP, “2023 SPP Resource Adequacy Report,” June 15, 2023, 

https://www.spp.org/documents/69529/2023%20spp%20june%20resource%20ad

equacy%20report.pdf 

o SPP, “2024 SPP Resource Adequacy Report,” June 14, 2024, 

https://www.spp.org/documents/71804/2024%20spp%20june%20resource%20ad

equacy%20report.pdf 

• United Stated Court of Appeals for the Eighth Circuit, No. 18-3723, Infogroup, Inc., 

Delaware Corporation, Plaintiff – Appellee, Inc. InfoUSA, Delaware Corporation; 

InfoUSA Marketing, Inc., Delaware Corporation, Plaintiffs, v. DatabaseLLC, a Nevada 

limited-liability company, doing business as Database101.com, doing business as 

Infofree.com, doing business as AtoZ Databased, Defendant, Vinod Gupta, Defendant – 

Appellant, Blake Van Gilder; Jason Dailey; Mark Puljan; Jon McCormick; John Does, 1-

20, Defendants, DatabaseUSA.com LLC, a Nevada limited-liability company, doing 

business as Database101.com, doing business as Infofree.com, doing business as AtoZ 

Databases, Defendant – Appellant, Appeal from United States District Court for the 

District of Nebraska – Omaha, Submitted: February 13, 2020, Filed: April 27, 2020, 

https://law.justia.com/cases/federal/appellate-courts/ca8/18-3723/18-3723-2020-04-

27.html. 

• U.S. Energy Information Administration (EIA) 

o U.S. EIA, Capital Cost and Performance Characteristics for Utility Scale Electric 

Power Generating Technologies, February 2020, 

https://www.eia.gov/analysis/studies/powerplants/capitalcost/pdf/capital_cost_aeo

2020.pdf 

o U.S. EIA, Capital Cost and Performance Characteristics for Utility-Scale Electric 

Power Generating Technologies, January 2024, 

https://www.eia.gov/analysis/studies/powerplants/capitalcost/pdf/capital_cost_AE

O2025.pdf 

o U.S. EIA, State Energy Profiles, https://www.eia.gov/state/?sid=NE 

• 11 USC Ch. 11: Reorganization, From Title 11-BANKRUPTCY, CHAPTER 11-

REORGANIZATION, 

https://uscode.house.gov/view.xhtml?path=/prelim@title11/chapter11&edition=prelim 
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Omaha Public Power District (OPPD) 

• Kuiper, Jason, HOW DOES THAT WORK?, “What you need to know about the 

Southwest Power Pool,” The Wire, Omaha Public Power District (OPPD), June 6, 2023, 

https://oppdthewire.com/southwest-power-pool-

oppd/#:~:text=SPP%20increased%20the%20planning%20reserve,15%25%20in%20the%

20coming%20years 

• Schulte, Gran, WHAT IT TAKES, “Balancing supply and demand,” The Wire, Omaha 

Public Power District (OPPD), June 11, 2024, https://oppdthewire.com/energy-

marketers-balance-supply-and-demand/  

• Annual Reports 

o OPPD, “Building Our Legacy,” 2024 Annual Report, 

https://www.oppd.com/media/320606/entire-2024-annual-report.pdf 

o OPPD, “Charging Forward,” 2023 Annual Report, 

https://www.oppd.com/media/319683/2023-entire-annual-report.pdf 

o OPPD, Powering the Future to 2050, 2022 Annual Report, 

https://www.oppd.com/media/318975/2022-entire-annual-report.pdf 

• Integrated Resource Plans 

o OPPD, “2021 Integrated Resource Plan,” 

https://www.oppd.com/media/245413/oppd-integrated-resource-plan.pdf 

o OPPD, “2016 Integrated Resource Plan,” February 2017, 

https://www.oppd.com/media/318210/2016-oppd-integrated-resource-plan.pdf 

• District Generation Plans 

o OPPD, Generation, “Moving Forward”, Update: February 26, 2025, 

https://www.oppdcommunityconnect.com/generation 

o OPPD, Solar + Natural Gas, “Power with Purpose”, Updated: December 18, 

2023, https://www.oppdcommunityconnect.com/power-with-purpose 

• Website 

o OPPD, Standing Bear Lake Station, April 8, 2025 Update, April 8, 2025, 

https://www.oppdcommunityconnect.com/standing-bear-lake-

station/news_feed/update-april-8-2025 

o OPPD, Standing Bear Lake Station, Updated: April 8, 2025, 

https://www.oppdcommunityconnect.com/standing-bear-lake-station 

o OPPD, Turtle Creek Station, April 9, 2025 Update, April 9, 2025, 

https://www.oppdcommunityconnect.com/turtle-creek-station/news_feed/april-9-

2025-update-2 

o OPPD, Turtle Creek Station, Updated: April 9, 2025, 

https://www.oppdcommunityconnect.com/turtle-creek-station 
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• OPPD, TIPS, “9 ways to beat the heat’s effects on your electric bill”, The Wire, Omaha 

Public Power District (OPPD), May 11, 2022,  https://oppdthewire.com/high-el,ectric-

bill-saving-tips-2/ 

• Omaha Public Power District Tariffs 

o Service Regulations & Schedules, Effective: 1/1/2025, 

https://oppd.com/media/172612/oppd-rate-manual.pdf 

Data Sources 

• Energy Information Administration (EIA), “Electric Power Monthly,” Release Date: 

April 24, 2025, Accessed: 4/21/2025, https://www.eia.gov/electricity/monthly/  

• Energy Information Administration (EIA), “Form EIA-860 detailed data with previous 

form data (EIA 860A/860B)”, Release Date: September 23, 2024, Accessed: 4/21/2025, 

https://www.eia.gov/electricity/data/eia860/ 

• Intercontinental Exchange, Inc. (ICE) Trading Data 

o ICE Futures U.S., “Henry LD1 Fixed Price Future”, Accessed: 3/5/2025, 

https://www.ice.com/products/6590258/henry-ld1-fixed-price-future 

o ICE Futures U.S., “NNG Demarc Basis Future”, Accessed: 3/5/2025, 

https://www.ice.com/products/6590131/NNG-Demarc-Basis-Future 

o ICE Futures U.S., “SPP North Hub Day-Ahead Off-Peak Fixed Price Future”, 

Accessed: 3/5/2025, https://www.ice.com/products/31687069/SPP-North-Hub-

Day-Ahead-Off-Peak-Fixed-Price-Future 

o ICE Futures U.S., “SPP North Hub Day-Ahead Peak Fixed Price Future”, 

Accessed: 3/5/2025, https://www.ice.com/products/31687068/SPP-North-Hub-

Day-Ahead-Peak-Fixed-Price-Future 

• Independent System Operator Capacity Market Prices 

o ISO New England, Forward Capacity Auction Results, https://www.iso-

ne.com/static-assets/documents/2018/05/fca-results-report.pdf, Accessed: 

4/22/2025  

o Enel, “MISO’s 2024 capacity auction results: insights and analysis,” May 17, 

2024, https://www.enelnorthamerica.com/insights/blogs/miso-2024-capacity-

auction-results 

o MISO, Planning Resource Auction, Results for Planning Year 2024-25, April 25, 

2024, 

https://cdn.misoenergy.org/2024%20PRA%20Results%20Posting%20202404256

32665.pdf 

o New York ISO, Installed Capacity, “View Monthly Auction Summary”, 

http://icap.nyiso.com/ucap/public/auc_view_monthly_detail.do, Accessed: 

4/22/2025. 
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o PJM, “2024/2025 RPM Base Residual Auction Results”, https://www.pjm.com/-

/media/DotCom/markets-ops/rpm/rpm-auction-info/2024-2025/2024-2025-base-

residual-auction-report.pdf, Accessed: 4/22/2025 

o PJM, “2025/2026 Base Residual Auction Report”, July 30, 2024, 

https://www.pjm.com/-/media/DotCom/markets-ops/rpm/rpm-auction-info/2025-

2026/2025-2026-base-residual-auction-report.pdf, Accessed: 4/22/2025 

• Southwest Power Pool (SPP), Day-Ahead Market, “LMP By Location”, Accessed: 

4/21/2025, https://portal.spp.org/groups/day-ahead-market 

Websites (Other than OPPD) 

• “ERCOT Organization Backgrounder”, Electric Reliability council of Texas, Inc. 

(ERCOT),  https://www.ercot.com/news/mediakit/backgrounder (Accessed: 4/21/2025) 

• Ethan Howland, “MISO capacity prices triple for next summer, spring, partly on power 

plant retirements,” Utility Dive, April 26, 2024. https://www.utilitydive.com/news/miso-

capacity-pra-auction-missouri/714403/    

• “Heat Rate”, Energy KnowledgeBase, Enerdynamics, 

https://energyknowledgebase.com/topics/heat-rate.asp (Accessed: 4/21/2025) 

• Intercontinental Exchange Inc. (ICE), https://www.ice.com/index 

• Metropolitan Utilities District (MUD), “Who We Are,” 

https://www.mudomaha.com/about-us/ (Accessed: 4/21/2025) 

• National Weather Service, “March 19, 2025: Line of Storms Produces Damaging Winds, 

Hail, and Multiple Tornadoes,” March 19. 2025, 

https://www.weather.gov/lot/2025_03_19_SevereWeather#:~:text=A%20strong%2C%20

early%20spring%20low%20pressure%20system%20tracked,severe%20thunderstorms%2

0and%20tornadoes%20across%20Illinois%20and%20Indiana. 

• Siemens, SGT6-5000F gas turbine, https://www.siemens-

energy.com/us/en/home/products-services/product/sgt6-5000f.html#accordion-

f77d3baa53-item-90e17cc04b 

• Siemens, SGT6-5000F Heavy-duty gas turbine (60 Hz), https://www.siemens-

energy.com/global/en/home/products-services/product/sgt6-5000f.html#/ (Accessed: 

4/21/2025) 

• StoneTurn, www.stoneturn.com (Accessed: 4/21/2025) 

• Wartsila, Wartsila 50DF, https://www.wartsila.com/docs/default-source/energy-

docs/technology-products/product-leaflets/wartsila-50df.pdf?sfvrsn=e9eda345_20 

(Accessed: 4/21/2025) 

• Wartsila, 50DF Dual Fuel Engine, https://www.wartsila.com/energy/solutions/engine-

power-plants/wartsila-50df-dual-fuel-engine (Accessed: 4/21/2025) 

• Zachry, https://zachrygroup.com/ (Accessed: 4/21/2025) 
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EXHIBIT C 

ACRONYMS 

 

Acronym Definition 

AEO Annual Energy Outlook, refers to an annual report published by the U.S. 

Energy Information Administration (EIA) in accordance with the 

Department of Energy Organization Act of 1977, which requires the EIA to 

prepare an annual report that contains trends and projections of the energy 

consumption and supply 

AS Ancillary Services, refers to the services necessary to support the 

transmission of capacity and energy from resources to loads while 

maintaining reliable operation of the transmission system. The Integrated 

Marketplace will set prices for certain ancillary services such as Operating 

Reserves, as part of both the Day-Ahead Market and the Real-Time 

Balancing Market 

Btu British Thermal Units, a common metric for natural gas volume traded on 

the wholesale market 

CONE Cost of New Entry, calculated by SPP as part of the basis for assessing 

penalties on market participants that fail to meet their RAR. CONE is 

based on the estimated annual capital and fixed operating costs of a 

hypothetical natural gas-fired peaking facility, and the CONE value is set 

forth in the Tariff. Id. § 13.0 (Cost of New Entry) (0.0.0). The CONE 

reflects the long-run marginal cost of new entry and is an economic 

concept used in multiple capacity markets including ISO-NE, MISO, 

NYISO, and PJM   

CT Combustion Turbine, the generation technology that OPPD procured from 

Siemens for the Turtle Creek Station 

DP Distribution Provider per NERC definition, meaning “Provides and 

operates the “wires” between the transmission system and the end-use 

customer. For those end-use customers who are served at transmission 

voltages, the Transmission Owner also serves as the Distribution Provider . 

. .”  

EIA Energy Information Administration, the statistical and analytical agency 

within the U.S. Department of Energy, which collects, analyzes, and 

disseminates independent and impartial energy information to promote 

sound policymaking, efficient markets, and public understanding of energy 

and its interaction with the economy and the environment 

EPC Engineer, Procure, and Construct, referenced with respect to the Original 

EPC Contract, First Amended EPC Contract, and Second Amended EPC 

Contract between OPPD and Zachry 
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Acronym Definition 

ERCOT Electricity Reliability Council of Texas, which operates the transmission 

system and wholesale electricity markets to the South of SPP in a subset of 

Texas  

FERC 

  

Federal Energy Regulatory Commission, the federal agency responsible for 

regulating oil and gas pipelines and markets, interstate and independent 

transmission, and wholesale electricity markets  

GO Generation Owner per NERC definition, meaning “The entity that: 1) owns 

and maintains generating Facility(ies) (Category 1 GO); or 2) owns and 

maintains non-BES inverter based generating resources that either have or 

contribute to an aggregate nameplate capacity of greater than or equal to 20 

MVA, connected through a system designed primarily for delivering such 

capacity to a common point of connection at a voltage greater than or equal 

to 60 kV (Category 2 GOP).” 

GOP Generation Operator per NERC definition, meaning “The entity that: 1) 

operates generating Facility(ies) and performs the functions of supplying 

energy and Interconnected Operations Services (Category 1 GOP); or 2) 

operates non-BES inverter based generating resources that either have or 

contribute to an aggregate nameplate capacity of greater than or equal to 20 

MVA, connected through a system designed primarily for delivering such 

capacity to a common point of connection at a voltage greater than or equal 

to 60 kV (Category 2 GOP).” 

GW Gigawatt, measure of electric power equal to 1,000 MW used to describe 

the capacity of wholesale electrical systems 

ICE Intercontinental Exchange, Inc, operates a global financial exchanges and 

clearing houses and provides data and listing services on futures 

settlements for energy and environmental products in the U.S. 

ISO Independent System Operator, responsible for operating the high-voltage 

electrical transmission system and wholesale electricity markets 

ISO-NE Independent System Operator of New England, which operates the 

transmission system and wholesale electricity markets in New England, 

including Connecticut, Massachusetts, New Hampshire, Rhode Island, 

Vermont, and most of Maine 

kW Kilowatt, a measure of instantaneous energy that is 1 thousand watts and 

typically used to measure power capacities on small scale 

kWh Kilowatt-hour, a measure of energy produced by 1 KW for an hour 

kW-month Kilowatt-month, a measure of capacity in kilowatts available on a monthly 

basis 
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Acronym Definition 

LMP Locational Marginal Price, the market-clearing price for energy at a given 

price node equivalent to the marginal cost of serving demand at the price 

node while meeting SPP Operating Reserve requirements 

LRE Load Responsible Entity, including regulated utilities, self-regulated 

municipalities and public power districts, and competitive retailers who are 

responsible for serving customer demand for electricity 

MISO Mid-Continent Independent System Operator, which operates the 

transmission system and wholesale electricity markets in a subset of 

midwestern states to the east of SPP 

mmBtu Million British Thermal Units, a common metric for natural gas volume 

traded on the wholesale market 

MUD Metropolitan Utilities District, which is a public utility location the greater 

Omaha area that provides natural gas and water services to the community 

MW Megawatt, a measure of instantaneous energy that is 1 million watts and 

1,000 kilowatts, typically used to measure power capacities on large scale 

MWh Megawatt-hour, a measure of energy produced by 1 MW for an hour 

NERC North American Electric Reliability Corporation 

Net CONE CONE less net revenues from energy and ancillary services projected to be 

received by a new entrant that builds a power generation plant in the region 

NGI Natural Gas Intelligence, a provider of natural gas price transparency and 

key news, insights, and data for the North American energy markets 

NNG Northern Natural Gas Pipeline, a natural gas pipeline system that stretches 

across 11 stations, from Southern Texas to Michigan’s Upper Peninsula, 

providing access to five of the major natural gas supply regions in North 

America 

NYISO New York Independent System Operator, which operates the transmission 

system and wholesale electricity markets in New York 

OATT Open Access Transmission Tariff, a set of rules and regulations that ensure 

all customers have non-discriminatory access to a utility’s transmission 

system 

OPPD Omaha Public Power District, a public electric utility in the state of 

Nebraska 

PJM PJM Interconnection, LLC, which operates the transmission system and 

wholesale electricity markets for all or part of 13 states (including, but not 

limited to Pennsylvania, New Jersey and Maryland) and the District of 

Columbia 
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Acronym Definition 

PPA Power Purchase Agreement 

PRA Planning Resource Auction, an annual auction performed by MISO to 

ensure sufficient Planning Resources in each Local Resource Zone and to 

calculate Auction Clearing Prices for each Local Resource Zone while 

respecting sub-regional constraints and transmission limitations 

PRM Planned Reserve Margin, represents the amount of power utilities must 

have available beyond peak projected demand to guard against unplanned 

situations or stresses on the regional power grid 

RAR Resource Adequacy Requirement, established by SPP as an obligation 

imposed on the registered LREs to maintain sufficient resources given their 

load requirements 

RICE Reciprocating Internal Combustion Engines, the generation technology that 

OPPD procured from Wartsila for the Standing Bear Lake Station 

RP Resource Planner per NERC definition, meaning “The entity that develops 

a long-term (generally one year and beyond) plan for the resource 

adequacy of specific loads (customer demand and energy requirements) 

within a Planning Authority area 

SPP Southwest Power Pool, which operates the transmission system and 

wholesale electricity markets for all of Kansas and Oklahoma, as well as 

portions of North Texas, Nebraska, Arkansas, Iowa, Louisiana, Minnesota, 

Missouri, Montana, New Mexico, North Dakota, South Dakota, and 

Wyoming 

TO Transmission Owner per NERC definition, meaning “The entity that owns 

and maintains transmission Facilities.” 

TOP Transmission Operator per NERC definition, meaning “The entity 

responsible for the reliability of its local transmission system and operates 

or directs the operations of the transmission Facilities.” 

TP Transmission Planner per NERC definition, meaning “The entity that 

develops a long-term (generally one year and beyond) plan for the 

reliability (adequacy) of the interconnected bulk electric transmission 

systems within its portion of the Planning Authority area.” 

V O&M Variable Operations and Maintenance 
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EXHIBIT D: Methodology 
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EXHIBIT D 

METHODOLOGY 

 

This Exhibit describes the methodology used to estimate economic damages on both an ex-post 

and ex-ante basis.   

As a general rule, economic damages is equal to what actually happened (“Actual World”) 

less what would have happened if the harm had not occurred (“But-for World”). 79 I am informed 

by Counsel that Nebraska law is consistent with this approach with respect to Breach of Contract: 

“the measure of damages for a breach of a contract claim is an amount that would 

place [the plaintiff] in as good a position as it would have enjoyed if the contract 

had been performed.”80  

Therefore, a proper calculation of economic damages should consider the costs that OPPD incurred 

in the Actual World that would have been different in the But-for World.  

 

D.1 EX-POST ESTIMATE OF ECONOMIC DAMAGES 

An ex-post estimate of economic damages uses whatever information is available up to the 

report date, or a date slightly prior to the report date to allow for incorporation into the analysis. 

An ex-post calculation of damages can be updated as of the judgment date, or a date specified by 

the Courts, using the same methodology and source of assumptions updated for new information 

 
79 Among other references in Exhibit B, see for example: 

Mark A. Allen, Robert E. Hall, and Vicotria A. Lazear, National Academies of Sciences, Engineering, and Medicine. 

2011. Reference Manual on Scientific Evidence: Third Edition. Washington, DC: The National Academies Press. 

https://doi.org/10.17226/13163. “Reference Guide on Estimation of Economic Damages.” National Academies of 

Sciences, Engineering, and Medicine. 2011. Reference Manual on Scientific Evidence: Third Edition. Washington, 

DC: The National Academies Press. https://doi.org/10.17226/13163. 

80 Infogroup, Inc. v. Database LLC, 956 F.3d 1063, 1068 (8th Cir. 2020) (approving jury instruction so stating; 

citing Bachman v. Easy Parking of America, Inc., 562 N.W.2d 369, 373 (Neb. 1997)). 
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that has become available as of the specified date. For purposes of this Declaration and calculation 

of damages, the ex-post date is April 15, 2025 and information available as of the date of this 

Declaration to inform economic damages up to April 15 is used.  

The methodology for calculating economic damages is to estimate the incremental cost to 

OPPD due to the delay in Substantial Completion. In the absence of the Facilities, OPPD would 

either have: 1) Reduced sales; or 2) Higher purchase costs to procure the delayed Electricity 

Product. The cost is therefore equal to the quantity that the Facilities would have produced times 

the market price less production costs, regardless of how OPPD procured the replacement power 

required due to the delay. Therefore Economic Damages are as follows: 

 Economic Damages  = Actual World less But-for World 

    = Higher Purchase Costs less Costs to Produce (Generate) 

= Market Value less Cost to Produce 

In the case of the Facilities, the Cost to Produce is the cost of producing the electricity product 

(e.g., energy, ancillary services, and capacity).  The Market Value generally would be considered 

the market price times the quantity that the Facilities would have produced.   

D.1.1 Economic Damages of Delayed Energy  

OPPD anticipated that the Facilities would operate as peaking units and produce energy 

around 15 percent of the time during peak hours. Whether or not the Facilities produce energy 

depends on whether it is more or less economic for OPPD to procure energy from SPP’s energy 

markets. If the SPP price for energy is higher than the variable cost of production (i.e., fuel and 

variable operations & maintenance costs) of the Facilities to produce energy, it would be economic 

for OPPD to sell energy into the SPP wholesale electricity markets. If the SPP market clearing 
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price is below the variable cost of the Facilities to produce, SPP would not dispatch the Facilities 

to produce energy. Therefore:     

Energy Damages = Actual World less But-for World 

      = Market Price for Energy x Quantity less Cost to Generate Energy 

Where: 

• Market Price for Energy = Quantity of Energy x Price 

• Cost to Generate = Quantity of Energy x (Natural Gas Price x Heat Rate + VOM) 

• Quantity of Energy = Amount of energy the Facilities would have produced 

estimated based on an economic dispatch of the Facilities estimated by 

comparing the market price for energy to the variable cost of production (i.e., 

Natural Gas Price x Heat Rate + VOM) 

 

• VOM = Variable O&M 

D.1.2 Economic Damages of Delayed Ancillary Services  

In general, ancillary services are required to maintain reliability of a transmission system. 

SPP procures ancillary services through the operating reserve market. SPP uses the operating 

reserve markets to ensure the amount of generation matches load on a subinterval basis. Generators 

automatically respond to regulation instructions in seconds while spinning and supplemental 

products are reserved for contingency situations and can respond to instructions within ten 

minutes. The Facilities were anticipated to help meet reserve requirements and supply power 

during peak periods.81 The technology at both of the Facilities has fast-start and fast-ramp 

capabilities.82 To the extent the Facilities can provide other ancillary services that could be 

 
81 OPPD, https://www.oppdcommunityconnect.com/power-with-purpose  

82 For example, the Wartsila RICE units are fast-starting capable in order to provide rapid response to fluctuations in 

supply and demand. 
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qualified and sold to SPP, economic damages associated with each type of ancillary services would 

be quantified as follows. 

Ancillary Services Damages = Actual World less But-for World 

        = Market Price for AS x Quantity less Cost to Produce AS 

Where: 

• AS = Ancillary Services 

• Market Price for Ancillary Services = SPP Market Price for each type of 

ancillary services x the Quantity of each type of ancillary services that the 

Facilities would have produced 

 

• Prices = As reported by SPP for Regulation-Down and Spinning Reserves 

 

• Quantity of each type of ancillary services that the Facilities would have 

produced can be estimated based on: 

 

• OPPD Plant Capacity: Applies the reported capacity of the two Facilities to 

either Regulation-Down or Spinning Reserves, based on whether they are 

operating or not operating. 

 

• OPPD’s Expectations: OPPD’s stated expectation regarding which of the 

Facilities would have produced ancillary services and which type. 

 

• Technical Specifications vs. SPP Requirements: Analysis of the technology 

specifications of each of the Facilities and whether they would qualify to 

provide ancillary services in the SPP markets. 

 

• Market Size for Qualified Ancillary Services: Reported actual historical 

amount of ancillary services of the type(s) for which the Facilities would 

have qualified.  

 

• Market Share: Estimated amount of market share that the Facilities would 

have been able to capture given other resources available in SPP to supply 

ancillary services. 

 

 
Wartsila, https://www.wartsila.com/docs/default-source/energy-docs/technology-products/product-leaflets/wartsila-

50df.pdf?sfvrsn=e9eda345_20 
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• Cost to Produce Ancillary Services = Conservatively assumed to be Zero if the 

Facilities had been operational as the capacity available to supply ancillary 

services would be in place with essentially the same fixed costs under the 

milestone payments that are similar in both the Actual and But-for Worlds.83 

Spinning reserves would incur some fuel and variable O&M, but is ignored for 

now. 

 

D.1.3 Economic Damages of Delayed Capacity Value 

The Facilities provide capacity and help OPPD to meet its SPP-mandated reserve 

requirements.  

Capacity Damages = Actual World less But-for World 

         = Cost to Procure Capacity less Cost to Produce Capacity 

Where: 

• Cost to Procure Capacity = MISO capacity market price for Iowa to serve as a 

proxy for bilateral market prices for capacity that OPPD could buy from third 

parties.  

 

• Cost to Produce Capacity = Zero, assuming the fixed costs for the Facilities are 

the same in both the Actual World and the But-for World. 

 

The price for capacity for MISO’s Iowa zone is used as a proxy for the bilateral price for 

capacity that OPPD may have entered into, which would be indicated by disclosure of transactions 

for capacity associated with replacing the delayed capacity from the Facilities. 

D.2  EX-ANTE ESTIMATE OF ECONOMIC DAMAGES 

An ex-ante estimate of economic damages establishes a “date certain” after which no new 

information can be used. The concept of an ex-ante approach to estimating damages is that the 

 
83 Although OPPD benefits from a delay in the final payments once Substantial Completion is achieved, we ignore 

this benefit to OPPD as a conservative assumption for now to illustrate the disparity between the Liquidated 

Damages and economic damages calculation. 
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wrongdoing tied to liability for which economic damages is being calculated sets the date of 

damages and any information available after that point is not relevant as the damaged party 

effectively has incurred the harm at that point in time. Ex-ante calculations are used to estimate 

damages as of an historical point in time when the wrongdoing that leads to liability is a one-time 

event and the harm to the damaged party is foreseeable. 

In this case, economic damages are an ongoing event that can extend over multiple months 

due to ongoing delays past the Guaranteed Substantial Completion Date. That said, a reasonable 

expectation of economic damages can be calculated using estimated quantities that the Facilities 

could have produced, futures price data, and known pricing for market-based products that are sold 

on a forward basis (e.g., ancillary services and capacity). 

For purposes of this Declaration, the ex-ante date is used to illustrate the ease with which 

a reasonable projection of economic damages could have been performed and incorporated into 

the Second Amended EPC Contract. Per direction of Counsel, I use August 1, 2024, the date of 

the Second Amended EPC Contract, to illustrate how economic damages can be forecasted on a 

going-forward basis using market instruments that would have allowed OPPD to hedge their 

exposure to a delay in the Guaranteed Substantial Completion Date using futures and forwards.   
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EXHIBIT E: Assumptions 
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EXHIBIT E 

ASSUMPTIONS 

E.1 EX-POST HISTORICAL ANALYSIS 

Key inputs used to calculate damages using the ex-post approach and actual prices that 

occurred include the following: 

• Damages Period 

• Plant Heat Rate 

• Variable O&M 

• Quantity 

• Energy Price 

• Ancillary Services Price 

• Capacity Price 

This section provides additional detail on each of these assumptions. 

E.1.1 Damages Period 

The calculation of economic damages is for the period beginning the day after the 

Guaranteed Substantial Completion Date listed in the Second Amended EPC.84 For the Turtle 

Creek Station, this includes December 17, 2024 to April 15, 2025. For the Standing Bear Lake 

Station, this includes December 31, 2024 to April 15, 2025. The selected period encompasses the 

liquidated damages start date for both plants and extends to a reasonable date close to the 

submission of this report, when actual pricing data could still be acquired. While far past the 

 
84 Second Amended EPC, Section 7 and Section 8. 
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acceleration date to cap per Amendment No. 2, the value of April 15 serves to illustrate the extreme 

discrepancy between Liquidated Damages versus the economic damages OPPD incurred.   

E.1.2 Variable Operations & Maintenance 

These costs of running a power plant includes variable operations and maintenance 

(“Variable O&M”) costs tied to running the equipment and can include things like consumable 

materials, such as lubricants and chemicals, as well repairs and maintenance.  The type of plant 

and technology being used will also impact the amount of variable O&M incurred. While often 

minimal, it is an important cost component to consider when modeling a plants operation.  

For purposes of the damages estimate, I apply the variable O&M expenses below to each 

hour when the plants are operating.  

• Turtle Creek Station: $4.50/MWh 

• Standing Bear Lake Station: $5.50/MWh 

These assumptions are aligned with the typical variable O&M costs of similar plants in the market 

today.  

E.1.3 Heat Rate 

Heat rate is a key performance indicator and represents the efficiency of a power plant’s 

ability to convert fuel into electricity. A plant with a higher heat rate requires more fuel to generate 

a unit of electricity, and thus making it less efficient. For a natural gas peaking plant, like the 

Facilities, the heat rate is generally higher than plants that operate more frequently, such as a 

natural gas combined cycle plant. This can be seen in Figure E-1 below, which includes the 

average range of heat rates by plant type.  
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Figure E-1: Typical Heat Rates by Generation Type85 

Unit Type Typical Heat Rate (Btu/kWh) 

Natural gas steam turbine 10,000 – 12,000 

Natural gas combined cycle 6,200 – 8,000 

Natural gas combustion turbine 8,000 – 10,000 

Natural gas reciprocating engine 7.500 – 8,500 

Coal steam turbine 9,000 – 11,000 

Natural Gas Turbine with Cogeneration 5,000 – 6,500 

 

The higher heat rate is a result of the quick start capability and infrequent operation, leading to a 

less efficient combustion process. The technology being used in the plant is also a key driver, as 

some technologies are more efficient than others, despite serving the same purpose, such as a 

peaking plant.   

For purposes of my damage estimates, the heat rate had to be estimated since actual 

operational data is not available. In developing the assumption, the technology being used was a 

key consideration. The technologies installed at each plant are listed below: 

• Turtle Creek Station: Combustion Turbines (“CT”) consisting of two 225 MW Siemens 

Energy SGT6-5000F CTs (simple cycle turbines)86  

• Standing Bear Lake Station: Reciprocating Internal Combustion Engines (RICE) 

consisting of nine 16.7 MW Wärtsilä 18V50DF RICE units87 

Generally, a RICE unit, like the one being used in the Standing Bear Lake Station, are slightly 

 
85 This range reflects a generalized range for the technology type as reported by Enerdynamics, Energy 

Knowledgebase, https://energyknowledgebase.com/topics/heat-rate.asp 

86 OPPD, https://www.oppdcommunityconnect.com/standing-bear-lake-station 

87 OPPD, https://www.oppdcommunityconnect.com/turtle-creek-station 

Case 25-03025   Document 36   Filed in TXSB on 04/28/25   Page 75 of 93

https://energyknowledgebase.com/topics/heat-rate.asp
https://www.oppdcommunityconnect.com/standing-bear-lake-station
https://www.oppdcommunityconnect.com/turtle-creek-station


IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS HOUSTON DIVISION 

Chapter 11, Case No. 24-90377 (MI), Adversary No. 25-03025 (MI) 

Declaration of Tanya Bodell 

 
 

76 

more efficient than a CT, like the one being used in the Turtle Creek Station. The heat rate 

assumption reflects this difference in technology as listed below:  

• Turtle Creek Station: 9,000 Btu/kWh 

• Standing Bear Lake Station: 8,000 Btu/kWh 

For the Turtle Creek Station, a 9,000 heat rate reflects the mid-point of the average heat rate 

range and is also consistent with assumptions used by the U.S. Energy Information Administration 

in developing its 2025 Annual Energy Outlook (AEO).88 For the Standing Bear Lake Station, an 

8,000 heat rate reflects the mid-point of the average heat rate range and while the EIA is no longer 

modeling RICE units as part of its AEO, it aligns with prior assumptions used by the EIA in its 

past reports.89 

The heat rate assumption used represents a conservative estimate of the heat rate the plants 

would likely see. Had the plants been operating at the 15% capacity factor projected by OPPD, it 

is likely they would have experienced slightly higher heat rates as a result of less frequent start-

ups and shutdowns.90 By applying a conservative estimate, the estimated damages represent the 

higher end of damages that would have likely occurred.  

E.1.4 Quantity 

Quantities that would have been produced under the contract are calculated on an hourly 

 
88 U.S. Energy Information Administration (EIA), Capital Cost and Performance Characteristics for Utility-Scale 

Electric Power Generating Technologies (January 2024), 

https://www.eia.gov/analysis/studies/powerplants/capitalcost/pdf/capital_cost_AEO2025.pdf  

89 EIA, Capital Cost and Performance Characteristics for Utility Scale Electric Power Generating Technologies 

(February 2020), https://www.eia.gov/analysis/studies/powerplants/capitalcost/pdf/capital_cost_aeo2020.pdf  

90 OPPD, https://www.oppdcommunityconnect.com/turtle-creek-station; OPPD, 

https://www.oppdcommunityconnect.com/standing-bear-lake-station. 
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basis and dispatched based on simple economics (i.e., cost of production versus gross revenue). 

When it is economic for each of the Facilities to operate, the hourly quantity produced is based on 

the capacity in Megawatts (MW) for each of the Facilities, as reported by OPPD.91 The assumed 

capacity values are as follows: 

• Turtle Creek Station: 450 MW 

• Standing Bear Lake Station: 150 MW 

The OPPD website does not specify whether the reported values are the nameplate capacity 

of each plant or the qualified capacity size, which is often slightly less. I therefore reviewed the 

SPP Interconnection Facilities Study and found that the plant sizes submitted to SPP for 

interconnection to the SPP system include 510 MW for the Turtle Creek Station and 169.56 for 

the Standing Bear Lake Station.92 The reported values in the study represent the nameplate capacity 

of the plant, and not necessarily where the plant would operate.  

In order to confirm the reduced values on the OPPD website are reasonable, I performed a 

high-level calculation of the expected generating capacity of the plants versus the reported 

nameplate capacity. To do this, I reduced the nameplate capacity by industry rule of thumb rates 

for forced and planned outages (i.e., a 10 percent reduction for forced outages and a 2.5 percent 

reduction for planned outages) as follows:  

 
91 OPPD, https://www.oppdcommunityconnect.com/standing-bear-lake-station; OPPD, 

https://www.oppdcommunityconnect.com/turtle-creek-station  

92 SPP, Interconnection Facilities Study Report, GEN-2020-043, p. 1 of 52, September 2022, GEN-2020-043 

Facility Study FINAL.pdf.  

The SPP Interconnection Facilities Study represents a study conducted by SPP which evaluates the interconnection 

of the proposed facilities to determine the impact of the plants on the system, and particularly the transmission 

system. It represents a key step in the approval process before all proposed plants can be put into operation.  
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Adjusted Capacity = Nameplate Capacity X (1 – FO Rate – PO Rate)  

Where:  FO = Forced Outage     PO = Planned Outage 

The resulting value for each plant was 445.25 MW for the Turtle Creek Station and 148.37 

MW for the Standing Bear Lake Station. Since these values were within a reasonable range of 

those reported on the OPPD website, it is reasonable to rely on the publicly reported OPPD 

adjusted capacity values.  

As a second check for reasonableness, I also reviewed the EIA Form 860 Report, which 

collects generator specific information about existing and planned generators in the U.S.. The most 

recent Annual Report, released September 23, 2024,93 and Electric Power Monthly Report, 

released April 24, 2025,94 both list the Facilities under the planned generator section. The reports 

lists the Turtle Creek Station as having 528 MW Nameplate Capacity and 442.2 MW Winter and 

Summer Capacity. For the Standing Bear Lake Station, it is listed at 162.9 MW Nameplate 

Capacity and 151.2 MW Winter and Summer Capacity.95 The close relationship between the 

values in the EIA 860 Report, the SPP Interconnection Report, and OPPD website give me 

confidence in the values used in my damage calculations.  

E.1.5 Energy Price 

 Economic damages associated with energy are equal to the quantity times the hourly 

market price for electricity less the cost of production. Therefore, the price of electricity is the 

 
93 EIA, Form 860, https://www.eia.gov/electricity/data/eia860/  

94 EIA, Electric Power Monthly, https://www.eia.gov/electricity/monthly/  

95 The Winter and Sumer Capacity reflect the seasonal capabilities of the plant whereas the Nameplate represents the 

maximum possible output. 
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main driver of revenue. In my calculations, the market price for electricity is based on the actual 

SPP day-ahead locational marginal price of energy at the OPPD_OPPD settlement location 

(pricing node: “OPPD_LA”) and was derived from daily pricing reports posted by SPP for the 

period of damages (i.e., December 17, 2024 – April 15, 2025).96 Since both Turtle Creek and 

Standing Bear Lake were not operating during this time, a nodal price specific to the plants could 

not be used. Instead, the OPPD_OPPD price was used as proxy. It is my understanding that the 

OPPD_OPPD settlement location represents the average settlement price for load in the OPPD 

area, and is therefore a good representation of the average price that plants in the OPPD area could 

expect to receive for their power. As a cross-check, I compared the OPPD_OPPD monthly average 

price to the average price of 10 other pricing nodes in the OPPD area and found that the prices 

tracked closely, providing additional certainty on the representative price used.  

Figure E-2 shows the hourly energy price at the OPPD_OPPD settlement location. By 

using the actual hourly price that occurred, we can produce an accurate estimate of the price OPPD 

would have received for its power, which takes into account market impacts like weather 

conditions, supply and demand.   

 
96 SPP, Day-Ahead Market, https://portal.spp.org/groups/day-ahead-market  
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Figure E-2: Historical Hourly LMP at OPPD_OPPD Settlement Point (12/1/24 – 4/15/2025) 

 

E.1.6 Natural Gas Price 

The cost of production is a key component to the estimated damages and for a natural gas 

peaking plant, the cost of fuel (i.e., natural gas) is the primary driver of that cost. In order to 

estimate fuel costs, I relied on the actual daily natural gas prices at the Northern Natural Gas 

Pipeline (“NNG”) Demarc Hub for the damages period. The data was sourced from Natural Gas 

Intelligence and represents the actual daily settlement prices at the pipeline that an generator would 

expect to see. 97 The daily prices are produced for weekdays only, and therefore for purposes of 

estimating damages, the price on the last trading day trading was applied to weekends and holidays  

 
97 Natural Gas Intelligence (NGI), https://naturalgasintel.com/premium/daily-historical-data/  
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(i.e., the Friday price was applied to Saturday and Sunday).No additional adjustments were made 

to the daily prices for transportation of fuel from the pipeline to each plant.  

Figure E-3 below shows the daily natural gas price that was applied the dispatch model. 

The daily price is applied to all hours in the associated day.   

Figure E-3: Daily Natural Gas Price at NNG Demarc (12/1/2024 – 4/15/2025) 

 

 While there are several natural gas pipelines that pass through SPP, the NNG Demarc Hub was 

selected since it is the closest pipeline and hub to the Facilities.  

Additionally, a review of EIA Form 86098 data on natural gas plants in the OPPD area 

indicated that plants are purchasing directly from the NNG pipeline or acquiring gas through the 

 
98 EIA, Form 860, https://www.eia.gov/electricity/data/eia860/  
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Metropolitan Utilities District (“MUD”), the local utility that operates the drinking water and 

natural gas system for Omaha.99 Upon further review of the MUD 2023 Annual Report,100 MUD 

signed a 20 year firm transportation agreement with NNG in 2012 for purposes of providing firm 

natural gas transportation service to plants in the OPPD area. With MUD as the local utility 

providing natural gas services to the plants, pricing at the NNG Demarc Hub is an appropriate 

estimate to use for the cost of natural gas that both plants would have expected to see.   

E.1.7 Ancillary Services Price 

The hourly market clearing prices for ancillary services by product can be found on the 

SPP website.101 In order to estimate damages, I apply the hourly SPP clearing prices for 

Regulation-Down and Spinning Reserves to the capacity of the Facilities on an hourly basis.  

Since it is not possible for the Facilities to provide both types of Ancillary Services in a 

given hour, I adjust my calculations to provide one or the other. When it is economic for the 

plants to operate based on the hourly electricity price and cost of production, I assume the plants 

would be providing Regulation-Down services. When the plants are not operating due to 

economics, I assume the plants would be providing Spinning Reserves. The calculation for each 

service is listed below:  

• Regulation-Down Damages = Quantity of the Facilities X Hourly Regulation-Down 

Price by Season 

 
99 Metropolitan Utilities District (MUD), About Us, https://www.mudomaha.com/about-us/  

100 MUD, 2023 Annual Report, p. 93, https://www.mudomaha.com/wp-

content/uploads/2024/04/RPT_MUD_ANNUAL_2023_FINAL.pdf  

101 SPP, https://portal.spp.org/pages/da-mcp    
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• Spinning Reserves Damages = Quantity of the Facilities X Hourly Spinning Reserves 

Price by Season 

The resulting number is then adjusted to reflect the market share of the plants, in order to 

estimate the actual portion of reserves that the Facilities would likely contribute to. For reasons 

discussed earlier in this report, it is assumed the Turtle Creek Station would provide roughly two 

percent of required quantity and the Standing Bear Lake Station would provide roughly one 

percent. The ancillary damages are adjusted accordingly.  

E.1.8 Capacity Price 

During Winter 2024-25, SPP had an excess of capacity and RAR.102 This is confirmed by 

the NERC 2024-25 Winter Reliability Assessment which states, “SPP anticipates that planning 

reserves are adequate for the upcoming winter season.”103  Similarly, SPP has excess capacity 

through 2026.104 As a result, the value for capacity would be expected to reflect this excess and 

be less than the Net CONE of a new combustion turbine unit. 

To calculate the estimated damages for capacity, I relied on the Midcontinent 

Independent System Operator (“MISO”) Zone 3 capacity prices for the 2024-25 planning year. 

The MISO capacity price is separated into a Winter and Spring period, and the clearing prices for 

 
102 SPP, SPP Projects Confidence in Meeting Energy Needs This Winter, November 19, 2024, 

https://www.spp.org/news-list/spp-projects-confidence-in-meeting-energy-needs-this-winter/  

103 NERC, “2024-2025 Winter Reliability Assessment,” November 2024, p, 18,  

https://www.nerc.com/pa/RAPA/ra/Reliability%20Assessments%20DL/NERC_WRA_2024.pdf 

104 SPP, 2024 SPP Resource Adequacy Report, 

https://www.spp.org/documents/71804/2024%20spp%20june%20resource%20adequacy%20report.pdf   
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each period were applied to relevant months and days in the damages period. The 2024-25 Zone 

3 capacity prices were as follows:105 

• Winter (December, January, February) = $0.75 / MW-Day 

 

• Spring (March, April, May) = $34.10 / MW-Day 

 

The prices represent a daily capacity price that is then applied to the total megawatts of capacity 

each plant provides. An example of the December 2024 calculation for the Turtle Creek Station 

and Standing Bear Lake Station is as follows.  

• Turtle Creek Station December Capacity Value = $0.75 X 15 Day(s) X 450 MW = 

$5,062.50 

 

• Standing Bear Lake Station December Capacity Value = $0.75 X 1 Day(s) X 150 

MW = $112.50 

The MISO Zone 3 prices represent a good proxy of the bilateral price for capacity that OPPD 

may have entered into given its proximity to the OPPD service territory. Figure E-4 shows the 

MISO Zone 3 includes the state of Iowa, which borders Nebraska and OPPD.  

 
105 Midcontinent Independent System Operator (MISO), Planning Resource Auction, Results for Planning Year 

2024-25, p. 3, April 25, 2024, 

https://cdn.misoenergy.org/2024%20PRA%20Results%20Posting%2020240425632665.pdf  
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Figure E-4: MISO 2024 PRA Results and Resource Adequacy Zones106  

 

 
 

To further support this assumption, I reviewed an electric power transmission map published by 

the U.S. EIA, which shows 345kv transmission lines directly connecting OPPD to Iowa. Through 

the use of these lines, OPPD would be able to sell any excess capacity from the Turtle Creek 

Station and Standing Bear Lake Station directly into the MISO Zone 3. Figure E-5 provides a 

zoomed in look at the transmission system connecting the two areas. 

 
106 Ibid. 
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Figure E-5: Map of Electric Power Transmission Lines Between Omaha, NE and Iowa107 

 

 
 

The MISO auction results report also has a map of imports and states the imports by zone 

for each auction period. Although there are no imports during the winter and spring period into 

MISO, the interconnections between SPP and MISO link the value of capacity between Nebraska 

and Iowa (MISO Capacity Zone 3)108 as illustrated by Figure E-6, a chart produced by MISO. 

 
107 EIA, State Energy Profile, Nebraska, U.S. ENERGY ATLAND WITH TOTAL ENERGY LAYERS, 

https://www.eia.gov/state/?sid=NE  

108 Capacity Zone 3 has cleared at prices for capacity with the rest of the system. In contrast, Zone 5 has been having 

capacity price spikes in the Ameren Missouri and Columbia, Missouri;s municipal utility per Ethan Howland, 

“MISO capacity prices triple for next summer, spring, partly on power plant retirements,” Utility Dive, April 26, 

2024. https://www.utilitydive.com/news/miso-capacity-pra-auction-missouri/714403/   As Zone 5 is experiencing 

these capacity price spikes due to insufficient capacity reserves and limited ability to procure such reserves from 

interconnected markets, these prices are not an appropriate proxy for OPPD.  
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Figure E-6: MISO Illustration of Potential for Imports into Capacity Markets109 

 

 

As a result, published capacity prices for MISO Zone 3 serve as a market price for the value of the 

capacity from the Facilities that failed to meet the Guaranteed Substantial Completion Date. 

E.2 EX-ANTE PROJECTION AS OF AUGUST 1, 2024 

Key inputs used to calculate damages under the ex-ante approach include the following: 

 
109 MISO, Planning Resource Auction, Results for Planning Year 2024-25, p. 31, April 25, 2024, 

https://cdn.misoenergy.org/2024%20PRA%20Results%20Posting%2020240425632665.pdf  
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• Damages Period 

• Plant Heat Rate 

• Variable O&M 

• Quantity 

• Energy Price 

• Ancillary Services Price 

• Capacity Price 

There are a number of the assumptions in the ex-ante approach that rely on the same values 

used in the ex-post approach. This includes the damages period, plant heat rate, variable O&M, 

quantity, ancillary services price, and capacity price. To avoid duplication, see Section E.1 for 

details on those assumptions. The remainder of this section provides additional details on each of 

the assumptions specific to the ex-ante approach.  

E.2.1 Energy Price 

Unlike the ex-post approach, an electricity price forecast was needed to project damages 

as of August 1, 2024. I therefore relied on electricity futures prices for monthly SPP North Hub 

Peak and Off-Peak strips, as provided by the Intercontinental Exchange.110 The futures represent 

the estimated prices market participants would expect to see for their electricity at a future date. 

Prices were pulled as of a July 29, 2024 trade date in order to replicate what prices would have 

been known as of the August 1, 2024 date (Note: July 29th was the closest trade date to August 1st 

with available pricing data). The monthly futures prices include both peak and off-peak prices for 

 
110 Intercontinental Exchange (ICE), https://www.ice.com/index  
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the “SPP North Hub”.111 The SPP North Hub was selected since it represents the average electricity 

prices for the northern section of SPP, which encompasses OPPD. Futures on a more granular 

level, such as the OPPD area, do not exist.  

The monthly futures prices were ultimately converted into hourly prices based on historical 

pricing shapes for the SPP North Hub. The hourly price forecasts were calculated as follows:  

• Monthly Futures Prices: Futures prices for monthly peak and off-peak strips were pulled 

from ICE as of a July 29, 2024 trade date for the SPP North Hub.  

• Peak versus Off-Peak Hours: Hours during the damages period were identified as peak 

versus off-peak hours according to SPP. Off-peak hours are identified as hours ending 

0100-0600, 2300-2400, as well as all weekends and NERC holidays. 112 Peak hours 

represent the remaining hours.  

• Hourly Ratios: Actual hourly peak and off-peak LMP prices for the SPP North Hub from 

2019 to 2024 are divided by the respective monthly average price for peak and off-peak 

hours to produce a ratio to shape a monthly futures price.  

• Calculation: The hourly ratio is applied to the monthly futures price to derive an hourly 

energy price based on futures and historical shapes.  

o Peak Hour Prices = Peak hourly ratio for each hour times peak monthly futures 

o Off-Peak Hour Prices = Off-Peak hourly ratio for each hour times off-peak 

 
111 ICE, SPP North Hub Day-Ahead Peak Fixed Price Future, https://www.ice.com/products/31687068/SPP-North-

Hub-Day-Ahead-Peak-Fixed-Price-Future; SPP North Hub Day-Ahead Off-Peak Fixed Price Future, 

https://www.ice.com/products/31687069/SPP-North-Hub-Day-Ahead-Off-Peak-Fixed-Price-Future. 

112 Ibid. 
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monthly futures 

Figure E-7 presents the monthly futures prices for SPP North as of a July 29, 2024 trade date.  

Figure E-7: SPP North Peak and SPP North Off-Peak Futures Prices as of 7/29/2024 

 

In order to account for various market conditions, five different historical shapes were 

calculated for the months covered by the damages calculation. This includes the following:  

• Shape 1: December 2019 to April 2020 

• Shape 2: December 2020 to April 2021 

• Shape 3: December 2021 to April 2022 

• Shape 4: December 2022 to April 2023 

• Shape 5: December 2023 to April 2024 

Each of the five shapes were then applied to the futures prices to generate five different price 
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forecasts. The forecasts were then run through the dispatch model and the average of the five 

results was taken. 

Figure E-8 presents an example of the hourly shapes using the 2019/20 period.  

Figure E-8: Hourly SPP North Price Shape for 2019/20 Scenario  

 

E.2.2 Natural Gas Price 

Similar to electricity, a forecasted natural gas price was required under the ex-ante 

approach. The forecast follows a similar format to that of the forecasted electricity prices, in that 

it relies on monthly futures strips that are then shaped by historical conditions. In the case of natural 

gas, monthly settlement strips were pulled from ICE for Henry Hub and the Northern Natural Gas 

Demarc Basis as of a July 29, 2024 trade date, for the months in the damages period.113 The NNG 

 
113 ICE, Henry LD1 Fixed Price Future, https://www.ice.com/products/6590258/henry-ld1-fixed-price-future; NNG 
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Demarc price represents a basis to the Henry Hub price, which essentially reflects the difference 

in pricing from the universal pricing hub location (i.e., Henry Hub) to the point of delivery (i.e., 

NNG Demarc), accounting for variables like delivery costs, pipeline constraints, supply, and 

demand. The resulting futures price is therefore calculated by adding the Henry Hub futures price 

to the NNG Demarc basis.  The monthly price was then converted into hourly prices based on 

historical pricing shapes for the NNG Demarc hub.  

The hourly price forecasts were calculated as follows: 

• Monthly Futures Prices: Futures prices were pulled from ICE as of a July 29, 2024 trade 

date for the Henry Hub and NNG Demarc basis products. The NNG Demarc basis was then 

added to the Henry Hub price.   

• Daily Ratios: Daily natural gas prices for the NNG Demarc Hub from 2019 to 2024 are 

divided by the respective monthly average price to produce a ratio to shape a monthly 

futures price. 

• Calculation: The daily ratio is applied to the monthly futures price to derive a daily natural 

gas price based on futures and historical shapes. The daily price is then converted to hourly 

by assuming the same price across all hours in the day.   

Daily Price = Daily ratio for each day times monthly futures 

To account for various market conditions, five different historical shapes were calculated for 

the months included in the damages calculation. This includes the following:  

• Shape 1: December 2019 to April 2020 

 
Demarc Basis Future, https://www.ice.com/products/6590131/NNG-Demarc-Basis-Future  
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• Shape 2: December 2020 to April 2021 

• Shape 3: December 2021 to April 2022 

• Shape 4: December 2022 to April 2023 

• Shape 5: December 2023 to April 2024 

Each of the five shapes were then applied to the futures prices to generate five different price 

forecasts. The five price forecasts were then run through the dispatch model and the average of the 

five results was taken. Figure E-9 presents an example of the shaped futures using a 2019/20 price 

shape.  

Figure E-9: Hourly Shaped Natural Gas Futures Using a 2019/20 Price Shape 
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